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: PRIVY COUNGIL 
tı Appeal from the Nagpur Judicial 
À Commissioner’s Court 
' October 30, 1933 
LORD THANKERTON, LORD ALNESS AND SIR 
- LANGELOT SANDERSON, 
ABDUL MAJID KHAN AND ANOTAER— 
< ‘APPELLANTS 


ot 


Versus 
SARAS WATIBAIAND OTHERS—RESPONDENTS : 


Hindu Law—dJoint family business — Power of ` 


karta to borrow money in his own name for the busi- 
ness—Promissory note signed by karta in hisown 
name—Presumption that borrowing was for the pur- 
pose of the joint family business— Whether arises 

It is within the authority of the karta of a joint 
Hindu family to borrow money in his own name for 
the purpose of the family business, 

Where certain promissory notes are signed by the 
karta in his own name and not in the name of the 
firm, the promissory note being signed by him in his 
own name - is equally consistent either with a 
borrowing by him for his own individual purposes 
ora borrowing for the purposes of joint family busi- 


ness. That state of facts will not raise a presump- 
‘tion that the borrowing was for the purpose of the 
joint family business. i 


Mr. M. A. Jinnah, for the Appellants. 


Lord Thankerton.—The appellants in 
this case are the plaintiffs in an action on 
two promissory notes for sums of Rs, 4,000 
each executed in or about the year 1925 
by one Pandurang who died before the 
suit was brought, and the suit is brought 
‘against the surviving members of the joint 
family. It may be taken as established by 
the concurrent findings of the courts below 
that at the time Pandurang was the karta 
of the joint family, and although the Ap- 
pellate Court was not quite satisfied in the 
. matter, their Lordships are prepared to 
assume that it was necessary for the 
proper conduct of the joint family business 
that money should be borrowed from time 
to time in such a way on promissory notes. 
That being 80, a8 is ‘established by a judg- 
ment of this Board, it would be within the 
authority of the deceased as karta to borrow 
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money in his own name for the purpose of 
the family business. 

The question then remains whether the 
two sums here in question were debts 
incurred by the deceased as karta of the 
joint-family business, or in his own indivi- 
dual capacity. The promissory notes were 
signed by Pandurang in his own name and 
notin the name of the firm, and in their 
Lordships’ opinion the promissory notes 
being signed by Pandurang in his own 


‘name is equally consistent either with a 


borrowing by him for his own individual 
purposes, or a borrowing for the purposes 
of the joint family business, and they are 
unable to accept the argument for the ap- 
pellants, which was dealt with very fully 
and clearly by their Counsel, Mr. Jinnah, 
that that state of facts would raise a pre- 
sumption that the borrowing was for the 
purpose of the joint family business. 

It then remains to consider whether the 
plaintiffs have proved that these particular 
sums were borrowed by the deceased ‘for 
the purpose of the joint family business. 
On that matter it is unnecessary to go 
through the evidence in detail, because the 
Appellate Court have dealt with it fully, 
and their Lordships see no reason to differ 
from the conclusion at which they arrived, 
that the evidence is insufficient to prove 
the plaintiffs’ case. It is right to observe 
that the learned trial Judge does not 
appear to have directed his mind towards 
the point which was made the subject of 
the unfavourable decision to the appellants 
in the Appellate Court, and which has 
been the main subject of the argument 
before their Lordships. 

Accordingly, their Lordships agree with 
the conclusion of the Appellate Court, and 
they will humbly advise His Majesty that 
this appeal should be dismissed. 

N. Appeal dismissed. 
Solicitors for the Appellants :—Messrs, 
Ay. 9. L. Polak & Co. 
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LAHORE HIGH COURT 
Criminal Appeal No. 472 of 1933 
August 17, 1933 
Tek CHAND AND MONROE, Jd. 
PUNJAB SINGH-UJAGAR 
SINGH— ACCUSED--—-APPELLANT 


VETSUS 
EMPEROR— OprosıTe PARTY 

Penal Code (Act XLV of 1860), ss. 120-A, B, 
802; 808, 896—Offence of criminal, conspiracy— 
Essentials of—Murder by one of the dacoits in 
attempting to carry away stolen property—All dacoits, 
whether punishable—Dacoity committed in British 
India— Murder in Native State— Jurisdiction of 

` British Indian Courts—Criminal Procedure Code (Act 
V of 1898), 8 188— Certificate under, if necessary— 
Award of separate sentences for several acts constr 
tuting conspiracy- Separate sentence for offenre under 
8. 120-B—Legality of. 

The essence of the offence of criminal conspiracy 
is agreement between two or more persons to commit 
an o#ence or do any of the other acts mentioned in 
a. 120 A, Penal Code, in the manner described 
therein. This being so, it is often difficult, if mot 
impossible, to obtain direct proof of the alleged agree- 
ment between the various accused and in most cases 
the question becomes a matter of inference “to ke 
deduced from acts of the persons concerned done 
in pursuance of an apparent criminal purpose in 
common between them.’ R.v. Brisac (1), Mulcahy v, 
Reg (2, and R v. Duffield (3), į referred to. ([p. 5, col. 
2; p. 6, col. 1.) 

Where all the accused conjointly stole property in 
a Railway train and in doing so caused hurt to 
certain persons and in attempting tocarry away the 
stolen property, one of them murdered a person, 
within a short time of their escape from the train: 

Held, that in such circumstances, the murder must 
be held to have been committed ‘in the commission of 
the ducoity’’ withinthe meaning of s 396, and every 
one of the dacoits is liable to be punished with death 
ox transportation for life or rigorous imprisonment 
which may extend to ten years. Lashkar v. Emperor 
(4), Karim Bakhsh v. Emperor (5), Sundar v. Emperor 
(6), and Queen-Empress v. Teja (1), referred to [p. 8, 
col. 

Where in the above circumstances the dacoity was 
committed in British India and the murder in a 
Native State, the British Indian Court has juris- 
diction to try the offenders under s. 39f, Penal 
Code, without certificate under s. 1+8, Criminal 
Procedure Code. 

In all these cases jurisdiction to try the offence 
primarily vests in the courts of tha place 
where the dacoity was committed, though the 
offenders may also be liable to bejtried for one or other 
of the offences by the court within whose jurisdic- 
tion the previous hurt or death was caused. 

In order to render the other dacoits liable 
under s 396 for the act of one of their associates it is 
not necessary that murder should have been within 
the contemplation of all or some of them when the 
dacoity was planned, nor isit necessary that they 
should have actually taken part in, or abetted, its 
commission. Indeed they may not have been pregent 
atthe scene of murder, or may not have known even 
that murder was going to be, or bad in fact been, com- 
mitted. But nonetheless they all will be liable for 
enhanced punishment, provided a personis in fact 
murdered by one of the members of the gang “in the 
commission of the dacoity.” |[p.9,col 1J, > 

Section 3t 3, Penal Code, has no application to the 
case of persons, (other than the actual murderer}, 

e who are liable to enhanced punishment for the act of 
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one of their associates under the {special provisions of 
s 396, Penal Code. jp. 10, col 1] 

Where the accused have been sentenced separate 
for the several acts constituting a conspiracy, separate 
sentence for an offence under 3.J2°-2 is not call- 
for. Harsha Nath v. Khagendra Nath 8, Kali Das 
Basu v. Emperor (9), Galmokand v. Emperor (0), 
and Abdul Salim v. Emperor (||, referred to. 

Cr. A. from an order of the Sessions 
Judge, Karnal, dated February 28, 1933. 

Messrs. Dev Kaj Sawhney and M. L. 
Whig, for the Appellant. 

Mr. Shiv Narain, for the Crown. i 

Tek Chand, J.—At u trial held at 
Rohtak, the Sessions Judge of Karnal has 
convicted and sentenced Bachan Singh, 
Achhar Singh, Punjab Singh, Muhammada, 
Narain Singh, Teja Singh, Swaran Singh, 
Diwau Singh and Jawand Singh, as follows: 
(1) Allthe nine persons aforesaid to death 
under s. 120-B, Penal Code; (2) all of them 
to death under s. 396, Penal Code; (3) (a) 
Narain Singh, Teja Singh, Swaran Singh 
and Diwan Singh lo death under ss. 302- 
149 and 303 Penal Code; (b) Jawand Singh to 
death under s. 302-149, Penal Code; (4) 
(a) Narain Singh, Teja Singh, Swaran 
Singh and Diwan Singhto death under 
s 307-149, Penal Code; (b) Jawand Singh 
to rigorous imprisonment for ten years under 
s. 307-149, Penal Code; (5) all the nine to 
rigorous imprisonment for two years 
each under s. 224, Penal Code; and (6) 
all the nine to rigorous imprisonment 
for three years each, under s. 332-149, 
Penal Code. 

Against these convictions and sentences 
the convicts, other than. Diwan Singh, 
have filed appeals (Criminal Appeals 
Nos. 472 and 557 to 563 of 1933) and 
their cases, as well as that of Diwan Singh, 
are also before us under s. 374, Criminal 
Procedure Code, (Murder Reference No. 87 
of 1933). It has been established beyond 
dispute, and is indeed no longer denied, 
that all the nine accused persons are pre- 
vious convicts and had been transported 
to the Andamans to undergo the sen- 
tences which had been passed on them by 
different Courts in the Punjab from 1925 
to 1928. Seven of them, namely, Bachan 


. Singh, Punjab Singh, Muhammada, Narain 


Singh, Teja Singh, Swaran Singh and 


‘Diwan Singh, had been convicted of murder 


and sentenced each to transportation 
for life; Achhar Singh had been con- 
victed under ss. 892 and 326, Penal Code, 
and sentenced to ten years’ rigorous 
imprisonment; while Jawand Singh had 
been sentenced to transportation for ten 


„years under-s. 304, Part. IL. 


In April, 1932, the authorities decided to 
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transfer some prisoners from the Andamans 
to various jails in India. Twenty-five of 
such prisoners, (fourteen Sikhs, nine Mu- 
hammidans and two Hindus) including the 
accused, were Punjabees, and they were 
ordered to be sent to the Central Jail at 
Lahore, Accordingly they were first 
brought to the Presidency Jail at Calcutta 
and after staying there for three days, they 
left for Delhi in charge of an escort 
provided by the Bengal Police. The Sikh 
prisoners were accommodated in one com- 
partment and the Muhammadans in another. 
The Police escort changed at Gaya, Al- 
lahabad and Aligarh. The prisoners left 
Aligarh on April 22, at 2-15 r. m. in charge 
of Head Constable Mubarik Hussain (P. W. 
No. 5), who was accompanied by one Naik 
and eight foot constables, all of the U. 
P. Police. They arrived at Delhi at 
about 5. P. m., and halted at the station 
for about four hours, as the next train 
for Lahore (via Bhatinda) was due to 
leave al 9-5 r. m. The original arrange- 
ment was that the escort from Aligarh 
would be relieved at Delhi and the 
prisoners taken to Lahore by the Delhi 
Police. Mubarik Hussain telephoned to the 
Delhi Suddar Police Station for relief, but 
was informed in reply that no men from 
Delhi could be spared as the entire local 
Police was busy in dealing with certain 
local disturbances: and that the Aligarh 
Police should escort the prisoners to Lahore, 
Accordingly the party left Delhi by the 
61 U. P. Passenger at 9-5 p. u. No ar- 
rangements for carrying the prisoners in a 
specially protected carriage had been made, 
and the 25 prisoners and the 10 members 
of the escort were all accommodatéd in an 
ordinary third class compartment. The 
doors of this compartment were not locked 
or bolted, nor were the prisoners handcuffed, 
though all of them had bar fetters on their 
feet. The escort were armed with five 
. muskets, five bandoliers, each containing 
20 rounds of ammunition, and four batons. 
It is alleged by the prosecution, that at 
about L a. mM. when the train was ranning 
at full speed between Ghaso and Narwana 
Railway Stations, the nine accused and one 
Ratan Singh (who was subsequently killed 
in the Hoshiarpur District in an encounter 
with the Police) suddenly and simultaneous- 
ly got up, beat the escort, and snatched 
four muskets, three bandoliers and two 
batons. The train was brought to a 
standstill by some one of the prisoners 
pulling the communication cord, and 
all ten of them escaped. Six of the 
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prisoners, namely, Ratan Singh, Narain 
Singh, Teja Singh, Swaran Singh, Diwan 
Singh and Jawand Singh jumped down to 
the left side of the train carrying three 
muskets and one bandolier, while, Bachan 
Singh, Achhar Singh, Punjab Singh and 
Muhammad. escaped to the right with one 
musket and two bandoliers. . 

In the train three members of the North- 
Western Railway Police, Amar Nath, Head- 
Constable and Kishen Chand (P. W. 
No. 23 and Sher Zaman (P. W. No. 45) 
Constables were travelling: each of them 
armed with a musket and twdnty rounds. 
As soon as the train stopped, Amar Nath 
and Kishen Chand got down to the left 
and Sher Zaman to the right, to find 
out what the matter was. They heard the 
jingling of bar fetters and a number of 
persons running, and they gave pursuit. 
Ratan Singh, who, with five others, had 
escaped towards the lefe, fired and hit 
Amar Nath in the forehead who fell down 
unconscious. Another shot was fired from 
the same direction and it struck Kishen 
Chand in the thigh. Kishen Chand tired 
thrice but without success. On the right 
side of.the train, Sher Zaman fired a - 
shot. The prisoners however had gone very 
far and none of them was hit or caught. 

In the meantime one of the Constables 
of the Aligarh Police had gone to the 
engine and told the driver that some of 
the ‘prisoners had beaten them,and had 
escaped carrying away muskets and band- 
oliers. The driver immediately detached the 
engine and took it at full speed to 
Narwana, which was at a distance of two 
miles. There he reported the matter to 
the station staff who flashed messages in 
all directions, and communicated with the 
local Police. The driver returned to the spot 
within half an hour with a number of 
policemen and Railway employees. By this 
time Amar Nath had been brought back 
to the train and placed in a first class 
compartment. The engine was re-attached 
to the train, and it was taken to Narwana. 
It is alleged that immediately after the 
arrival of the train at Narwana, Amar Nath 
expired. The local Sub-Assistant Surgeon, 
Dr. Raja Ram (P. W. No. 66) examined 
Kishen Chand, and the members of the 
Aligarh escort. He found a gunshot 
wound in the right thigh of Kishen Chand, 
and 34 injuries, inflicted with blunt 
weapons on nine members of the Aligarh 
Police escort. 

Mr. Ryall (P. W. No. 19), Assistant In- 
spector General of the Railway Police, 
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unjab, took up the investigation in his 
own hands and within a very short. time 
-succeeded in spreading a network of search 
parties Consisting, (it is stated) of no less 
than 1,500 Police and 30,000 villagers over 
‘an area of 22,000 square miles in British 
India and several Native States. -The 
pursuit of the escaped prironers was carried 
oi with great vigour and organization and, 
on April 25, 1932, one of the search parties 
Succeeded in.. arresting Swaran Singh at 
Mauza Kharkhara in the Hissar District. 
At the time of his arrest he was found 
sitting under a kikar tree near a pond, 
‘having a gunshot wound in his leg. One 
of the stolen U. P. Police muskets (Hx. P-1) 
was -in his possession atthe time. The 
next day, another of the ‘stolen muskets 
(Ex. P-2) was recovered from the fields 
adjoining the pond. On the.same day 
another search party arrested Diwan Singh 
and Jawand Singh in a neighbouring 
village in the Hissar District. Four days 
later, on April 30, at about 1 P. M. 
Bachan Singh, Achhar Singh and:Punjab 
Singb were found sleeping under. a pipal 
tree in the outskirts of Mauza Gawara 
near Dhuri in the Patiala State. By -the 
side of Bachdén Singh, was found lying 
another of the stolen muskets (Ex. P-3) 
and from his person were recovered 38 
live cartridges of No. 104 bore, which have 
been. proved. to have been supplied to the 
U. P. Police-escort. On proceeding towards 
the abadi of Mauza Gawara; some members 
of the. search party met’ Mudammada, 
bringing food for four men, and he also 
was taken in custody. ‘The two remaining 
appellants Narain Singh and Teja Singh 
were arrested at a well neur Mauza Tera 
Kalan in the Amriisar District as late 
as August l, 1932. The tenth escaped 
prisoner Ratan Singh successfully evaded 
detection and arrest for more than two 
months. anda half and after several en- 
counters with the Police and other persons 
who were searching for him, he was killed 
on July 15, 1932, in a village in the 
Hoshiarpur District, after he had fatally 
shot three Policemen and one villager and 
‘wounded several others: . i 
Aiter the completion of the investigation 
the nine arrested persons were produced be- 
fore the Sessions Judge, Karnal, on Decem- 
ber 9, 1932, when, on an application made 
by. the Crown .under the Government of 
India Notification No. 345-1/346-1, dated 
July 2, 1924, the learned Judge decided 
to. take cognizance of the case without 
commitment by a Magistrate. -He followed 


147 10 
the procedure for the trial of warrant cases 


and after recording a large volume of 


evidence for the prosecution and the defence 
convicted and sentenced the nine accused 
as stated above, Before us it was contended 
by some of the learned Counsel appearing 
on behalf of the appellants that the trial 
was illegal, firstly, because the Notifications 
aforesaid were ultra vires of the Governor- 
General in Council and secondly, that in 
any case they were inapplicable as some of 
the alleged offences for which the accused 
persons have been triéd and convicted were 
ot committed within the area to which the 
Notifications were intended to apply. 

| After hearing Counsel at great length Iam 
of opinion that the first of these contentions 
is without any substance whatever and I 
have.no hesitation in rejecting it, The Rail- 
way line between Ghaso and Narwana 
admittedly lies within the territory of the 
Patiala State but by an “Agreement” 
entered into between the Patiala State and 
the British Government in 1900, His Highness 
the Maharaja of Patiala ceded to the British 
Government ` “full and exclusive power and 
jurisdiction of every kind over the lands’ 
in the said State which were then or might 
thereafter be occupied by the Southern 
Punjab Railway which has since been taken 
over by the North-Western Railway, and of 
which the line between Ghaso and ) arwana 
is admittedly a part and over ‘all persons 
and things whatsover within the said lands”:. 
see Aitchison’s Treaties, Engagements and 
sanads,- (Vol. -8, p. 250, No. 85). By the 
Indian- (Foreign Jurisdiction) Order in 
Council, 190z, issued by Command of His 
Majesty. on June 11, 1902, the Governor- 
General in Council was empowered to make 
such rules and orders as.might be expedient 
for ‘determining the law and procedure to 
be observed in “territories of India cutside 
British India x x x” in-which jurisdiction 
vests in the British Government and is 
exercised by or on behalf of His Majesty 
through the Governor-General of India in 
Council or any authority subordinate thereto: 

“and also for determining the, courts, authorities, 
Judges and Magistrates by whom such jurisdiction is 
to be exercised.” 

In exercise of the powers so_conferred on 
the Governor: General in Council Notification 
No. 515-I-B, dated March 17, 1973 -and 
Notifications Nos. 343-1 to 3/6-!dated July 
2, 1924 were issued, and these will be 
found reproduced in extenso “in the Rules 
and Orders of the High -Court, . Vol. 4, Ch, 
15-F, pp. 13 et seq. By these Notifications 
several enactments, including the. Indian 
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Penai Code and the Codeof Criminal Pro- 
cedure, were declared to be in force within 
the limits of the area over which jurisdicition 
was ceded by the Patiala Darbar to the 
British Government by the “agreement” 
of 1900 aforesaid. In the schedule attached 
to Notification No. 344-1, the Deputy 
Commissioner of Rohtak was declared to be 
the District Magistrate for the portion of 
the Southern Punjab Railway known as 
“Budhalad-Jind Frontier near Uchana,’ on 
which the line between Ghaso and Nar- 
wana is situate, and the District Judge of 
that district was invested with the powers 
of a Court of Session. In thesame schedule, 
{vide Item No. 21) the Sessions Judge is 
expressly authorised: | 
at bie discretion to take cognizance of an offence 
without the accused person being committed to the 
Court of Session by a Magistrate, provided that 
in that case he is bound to follow the procedure laid 
down for the trial of warrant cases by Magistrates.” 

It is clear from what has been stated 
above that the Notifications in question 
are all intra vires of the Governor General 
in Council, that the Sessions Judge of 
Karnal Division (which includes the Rohtak 
District) had got jurisdiction to try offences 
alleged to have been committed within the 
area occupied by the Railway between 
Ghaso and Narwana, and that he could take 
cognizance of such offences without com- 
mitment by a Magistrate and -try it in 
accordance with the special procedure, 
which hehas followed in this case. 

It is conceded that on the allegations 
for the prosecution in the case before 
us, the offences under ss, 120-B, 224 and 
332, Penal Code, were committed with- 
in the “Railway lands" and therefore 
they were covered by the Notifications, but 
ib was argued that as the shot which killed 
Amar Nath was fired from a spot about 
300 feet outside the fencing, the appellants 
could not be tried under the special proce- 
dure laid down in the Notitication for offen- 
ces under ss. 396, 302-149 and 207-149. Ob- 
viously this argument has no force, so far 
as the offence} under s. 393 is concerned as 
on the finding of the learned Sessions Judge, 
with which we are in complete agreement, 
the dacoity was committed in the Railway 
train and Amar Nath expired at Narwana 
within the limits of the Railway lands. As 
regards the offences under ss. 302-149 and 
307-149, it does not seem necessary to dis- 
cuss this question, asin our view of the 
evidence the convictions under .these sec- 
tions cannot be sustained. 

Dr. Nand Lal, Counsel for Achhar Singh 
raised another legal objection that the lower 
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Court could not take cognizance “of. the 
offence of criminal conspiracy, punishable 
under s. 120-B, Penal Code, without a cemi- 
plaint made by, or under the authority of, 
the Governor-General in Council or the 
Local Government, or the written consent to 
the initiation of the proceedings given by 
the Local Government or a District Magis- 
trate duly authorised in this behalf. Sec- 
tion 196-A, Criminal Procedure Code, how- 
ever clearly provides that no such complaint 
or consent in writing is necessary where 
the object of the alleged conspiracy is to 
commit a cognizable offence, punishable 
with death, transportation, or rigorous im- 
prisonment for a period of two years or up- 
wards. In the present case the accused 
persons were charged with having entered 
into a criminal conspiaracy to 

“escape from lawful custody of the Police, to rob 
them of their arms and to cause hurt and even death 
in prosecution of the aforesaid objects.” | 


These offences are admittedly punishable 
with death, transportation for life and rigo- 
rous imprisonment for two years. It follows 
therefore that the lower Court was fully 
empowered to take cognizance of the. case’ 
without any complaint made or consent in 
writing given by, or under the authority 
of, the -Governor-General in Council or the 
Local Government or any other officer. ; 

On the merits, ib will be convenient to 
deal first with the offence under s. 224, 
Penal Code. As has been stated already, 
allthe nine accused had been undergoing 
punishments imposed-on them by courts in 
the Punjab after regular trials, and by 
order of proper authority they were. being 
transferred from the Andamans to the 
Central Jail, Lahore, in charge of a Police 
escort. They were therefore in lawful 
custody, and it is admitted that they all 
escaped from it without permission. There 
can be no doubt therefore that on these 
facts their guilt unders. 224, is fully estab- 
lished. é T 

The question on which there has been 
much argument before us is whether on the 
materials on the record the nine accused 
could be held to have entered into a crimi- 
nal conspiracy and if so with what object 
or objects, It is hardly necessary to 
point out that the essence of . the, 
offence of criminal conspiracy is agreement 
between two or more persons to commit an 
offence or do any of the other acts mentioned 
ins. 12 -A, Penal Code, in the manner des- 
cribed therein. This being so, it is often 
difficult, if not impossible, to obtain direct 
proof of the alleged agreement -between the 
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various accused and in most cases the ques- 
tion becomes a matter of inference 

“deduced from actsof the persons concerned done 
in pursuance of an apparent criminal purpose in 


’ common between them: per Grose, Jin R v. Brisac 


(ly 

affirmed by the House of Lords in Mulcahy 
v. Reg. (2). As observed by Erle, J., in the 
well-known case of R. v. Duffield (5): 

“It does not happen once in a thousand times when 
the offence of conspiracy is tried, that anybudy comes 
before the jury to say that he was present at the 
time when the parties did conspire together, and 
when they agreed to carry out their unlawful pur- 
poses: that species of evidence is hardly ever to 
be adduced before a jury; but the unlawful conspira- 
cy isto be inferred from the conduct of the parties; 
and if several men are seen taking several steps, all 
tending towards one obvious purpose, and they are 
seen through a continued portion of time taking steps 
thatlead to one end, {it is for the jury to say whe- 
ther those persons had not combined together to 
bring about that end, which their conduct appears so 
obviously adopted to effectuate.” 


The question for determination therefore 
is whether the,prosecution have succeeded in 
establishing the facts necessary for raising 
the inference against scme or all of theaccus- 
ed. It appears to have beensuggested that 
the idea must have matured before the party 
reached Delhi; and that it was in pursuance 
of this design that at Delhi the Sikh 
prisoners wanted separate accommodation, 
and on the Railway platform when the 
prisoners were having their meals Rattan 
Singh and some others recited a certain 
slogan condemning non-violence. In my 
opinion these facts even if they be taken 
to have been established cannot have 
any bearing on the question before us. 
As has been stated already, from Calcutta 
to Delhi the Sikh and Muhammadan pri- 
soners had been accommodated in separate 
compartments, and at Delhi it was in- 
tended to put them all in one compart- 
ment and to this objection was raised 
by the Sikhs on the ground that the Mu- 
hammadans would be smoking in the com- 
partment and this would wound their re- 
ligious susceptibilities. In my opinion 
this demand might have been made quite 
innocently and does not establish any 
criminal intention on the part of any of 
the Sikh prisoners. Moreover accurding 
to the case for the prosecution the al- 
leged conspiracy was not confined to the 
Sikhs alone for one of the prisoners con- 
victed under s. 120-B is Mohammda ap- 
pellant and it is in evidence that there 
were in the compartment five other Sikh 
prisoners who did not attempt to escape 

(1) (1803) 4 East 164; 7 R R551. 


(2) (1850) 3 H L 308, 
(3) 5 Cox. 404. 
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or beat the escort. The evidence as to 
Rattan Singh having uttered a slogan at 
the Railway Station at Delhi is meagre 
and conflicting and it cannot be held to 
have been definitely proved that Rattan 
Singh or the other prisoners actually re- 
cited the slogan. But even if they did, 
this circumstance is no indication of their 
intention to commit any crime. Admit- 
tedly all the prisoners who were being 
brought from the Andamans had been 
convicted previously of serious offences 
like murder and dacoity, and there was 
nothing extraordinary in their singing a 
song praising “violence” and condemning 
the “creed of non-violence.” We must there- 
fore confine ourselves to the acts and 
conduct of the various accused persons 
shortly before and after their escape and 
see if they lead tothe inference that they 
were acting in agreement. 

The learned Sessions Judge has held 
— and after a careful examination] have 
no ` doubt that his conclusion is correct— 
that the attack on the escort in the 
Railway train must have been theresult 
of the concerted action on the part of 
the prisoners who escaped between Ghaso 
and Narwana. -First of all we have the 
important fact that these prisoners kept 
awake till 1 o'clock even though there 
was ample accommodation in the compart- 
ment for them to recline or sleep. Se- 
condly all ten of them got up suddenly 
‘and simultaneously and taking full ad- 
vantage of the fact that they were not in 
handcuffs and the members of the escort 
were not on the alert fell upon them and 
beat them. It is established beyond dis- 
pute that the Head Constable received seven 
injuries and the eight other Constables 
twenty-seven injuries on their persons on 
this occasion, three of them having been 
wounded on the head and caused to bleed 
profusely. It isalso beyond question that 
the assailants succeeded in seizing from 
the escort four muskets, three bandoliers 
and two batons, and after some one of them 
had brought the train to a standstill by 
pulling the communication cord all ten of 
them escaped. 

It was contended before us hat the 
escort were not beaten by the nine accused 
and it was suggested that what really 
happened was that the members of the 
escort had gone to sleep and the appel- 
lants taking advantage of their negligence 
quitely escaped taking away the arms 
with a view to disable the escort from 
pursuing them, and that it was after 
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they had alighted that the remaining fifteen 
prisoners who had remained inthe com- 
partment had a scuffle with the Const- 
ables and caused them injuries. There 
ishowever not a scintilla of evidence on 
the record to support this suggestion and 
the circumstances point unmistakably 
to the conclusion that the injuries were 
inflicted by Rattan Singh and his nine 
associates just before their escape. It 
seems clear that the Constables were not 
as vigilant as they should have been and 
it is quite likely that some of them might 
lave felt sleepy at the time but it is 
impossible to believe that they surrendered 
their arms and ammunition to the pri- 
soners without a struggle and I have no 
doubt that it was in this struggle that 
they were injured. Again it is most 
significant that the four prisoners who 
escaped to the right namely Bachan Singh 
Punjab Singh, Achar Singh, and Moham- 
mada remained together fora week until 
their arrest in Mauza Gawara near Dhuri 
on the opposite border of the Patiala 
State. It is in evidence that on the day 
following the escape Bachan Singh pur- 
chased a file from Khair Din (P. W. No. 
58) at Mauza Narwana and apparently it 
was with this file that he cut the fetters 
of his three associates, pieces whereof were 
recovered from the fields in the neighbour- 
hood. On the night of April 29, at about 
1-30 a. x. these four accused attempted 
to cross the canal by the Railway bridge 
near Daulatpura, and when challenged 
stated that they were going to offer par- 
shad at the Gurdwara at Malerkotla. The 
villagers who were guarding the bridge 
refused to allow them to go whereupon 
one of them fired at the guard wounding 
prosecution witnesses Tiotiand Udhe Singh. 
They then went toghether towards Mauza 
Gawara, where they were arrested the next 
day. At the bridge two used cartridges 
(No. 104 bore) which have been proved to 
have been stolen from the escorts, were 
recovered andat the time of the arrest 
Bachan Singh was found in possession of 
the musket (Ex. P-3) which had been 
sezied from Imam Din, Constable, and 38 
live cartridges of the same bore. It is 
most important to note that according to 
the evidence of the members of the escort 
Bachan Singh had snatched away the. 
musket onlyand the two bandolieca had 
been seized by Punjab Singh and Moham- 
mada. These bandoliers contained 40 car- 
tridges and apparently were handed over 
by Panjab Singh and Mohammada to 
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Bachan ‘Singh after they had gone some 
distance from the place of escape. ` THe. 
only inference that can reasonably be drawn 
from these facts is that these four per- 
sons had been acting in concert through- 
out. 

The remaining six had, as stated already, 
escaped to the left. It is in evidence 
which: there is no reason to disbelieve, 
that tha search party was able to follow 
the tracks of six men from the train to 
a distance of eleven miles throughout 
which they appeared to have walked ta- 
gether. At a short distance from the 
place of escape a number of pieces of 
bar fetters were found early next morning. 
This indicates tnat soms one of the prisoners 
must have hid with him a file or some 
other instrument of like nature and with 
it he must have helped to make the move- 
ment of his associates free as soon as 
they had gone a safe distance from the 
train. It is admitted by Swaran Singh, 
that he was carrying concealed on his 
person a number of sovereigns out of 
which he gave some to Rattan Singh in 
order to purchase food for them: They. 
seem to have quarrelled over the return 
of this money and eventually Rattan Singh 
shot at Swaran Singh in theleg. Rattan 
Singh himself had seized the musket (P. 
No. 4) only, but at the time of his death 
in Hoshiarpur District he wasfound in 
possession of eight cartridges (No. 10! bore) 
which were evidently taken from one of 
the bandoliers stolen by one of the other 
accused persons. 

In my opinion all these fasts lead to 
one conclusion and one only that Rattan 
Singh and the nine accused had entered 
into a criminal conspiracy to forcibly seize 
from the Police escort their arms and 
ammunition after beating them and ther 
to escape with the arms and that they 
all acted in concert. J am however doubt- 
ful that from the facts as established, 
it can be inferred with any degree of cer- 
tainty, that it was one of the objects of 
the conspiracy to commit the offence of 
murder. The design appears to have been 
conceived and carried out ina very short 
time and I think that the idea which 
was predominant in the minds of the con- 
spirators at the time was to snatch away 
the arms after beating the escort and to 
escape and that it is not safe to presume 
that there was an agreement between them 
to commit the offence of murder with the 
muskets which they intended to seize, I 
therefore hold that the nine accused entered ` 
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into a criminal, conspiracy the object of 
which was to beat tbe policemen to rob 
them oftheir arms and to escape. 


The next question for decision is whe- 
ther the accused committed the offence of 
dacoity and whether they have been rightly 
punished under s.396, Penal Code. It has 
been shown above that ten persons, i. e., the 
nine accused and Rattan Singh conjointly 
stole arms and ammunition from the escort 
and in doing so as well as in carrying 
away the stolen property they voluntarily 
caused hurt tothe Constables. These acts 
clearly constitute the offence of “dacoity” 
as defined in s, 391, Penal Code and this 
was nob seriously disputed by the learned 
Counsel for the appellants. The evidence 
also establishes that as soon an the train 
was brought toa standstill and the ten 
prisoners had escaped, three members of the 
Railway Police guard namely, Amar Nath, 
Kishen Chand and Sher Zaman, who were 
on duty with the train got down imme- 
diately, Amar Nath and Kishan Chand 
going to the left and Sher Zaman to the 
right and on hearing the jingle of the 
fetters and seeing a number of persons 
running away Amar Nath and Kishan Chand 
pursued the fugitives. They had gone about 
100 yards from the Railway line when there 
was an exchange of shots between the 
pursuers and the pursued. Amar Nath 
was hit inthe forehead, fell down uncon- 
scious, and died soon afterwards. Kishen 
Chand was wounded in the thigh, but 
survived. There was some controversy 
before us whether Amar Nath was killed 
by the dacoits. It was argued for the 
defence that he was accidently hit by a 
shot fired by his companion Kishen Chand 
but after hearing Counsel at length, I 
have no hesitation in rejecting this sug- 
gestion as wholly unwarranted. There is 
ample evidenceon therecord toshow that 
Amar Nath and Kishen Chand were both 
going abreast, that they had loaded their 
muskets, andthat they were about to fire 
in the same direction when one of the 
fugitives turned back, knelt and fired at 
them hitting Amar Nath. on the forehead. 
Amar Nath felldown instantaneously and 
never recovered. The learned Sessions 
Judge has accepted this evidence as 
true and I have no doubt that his finding 
is correct. The relative position of the two 
Constables, the shape of the wound on the 
forehead ofthe victim, and the probabilities 
all justify this conclusion whereas there is 
nothing whatsoever on the record tosup- 
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port the wild suggestion put forward by the 
defence. f 

From what has been stated above it is 
abundantly clear that allthe dacoits are 
liable to the enhanced punishment pres- 
cribed in s. 396, Penal Code. All ten 
of them conjointly stole property in the 
Railway train; in doing so they caused 
hurt to the members of the escort; and 
in attempting to carry away the stolen 
property one of them murdered Amar Nath 
within a very short time of their escape 
from the train in which they had com- - 
mitted the dacoity. It is settled law 
that in such circumstances, the murder 
must be held to have been committed “in 
the commission of the dacoity” within the 
meaning of s, 396, and every one of the 
dacoits is liable to be punished with 
death, transportation for life or rigorous 
imprisonment which may extend to ten 
years: Lashkar v. Emperor (4),Karim Bakhsh 
v. Emperor (5), Sundar v. Emperor (6), and 
Queen-Eimpress v. Teja (T). 

Ib was however suggested that as at the 
time when the fatal shot was fired both the 
assailant and the victim were in the open 
space outside the Railway fencing (see 
plan. Ex. P-Q), and therefore not in the 
territory over which jurisdiction had been 
ceded by the Patiala State to the British 
Government, the offence must be held to. 
have been committed outside British 
India, and conséquently the offenders 
could not be tried and punished under 
s. 396, Penal Code, by the Sessions Judge, 
Karnal, without a proper certificate from 
the Agent of the Governor-General (Punjab 
States) granted in accordance with the provi- 
sions of s. 188, Criminal Procedure Code, 
After hearing Counsel at length [have no 
doubt that this argument is fallacious and 
is based on a misconception of the 
provisions of s. 393, Penal Oode. In my 
opinion on the findings of fact recorded 
by the learned Sessions Judge which I 
have upheld above, s. 188, Criminal Proce- 
dure Code, was not applicable, and no 
certificate from the Agent of the Governor- 
General was necessary. It is conceded 
that the offence of “dacoity’’ was com- 
mitted exclusively within the “Railway 
lands" the escort were beaten in the 
train; the arms and ammunition were 
- (4) 63 Ind. Cas 623 ATR 1921 Lah, 115; 22 Cr. L 
J. 687: 2 L 275. 

6) 76 Ind Oas. 1039; AIR 1923 Lah, 329; 25 Or. 
Ld 319 


: (8) 81 Ind. Cas. 188; A I R 1525 Lah. 112; 25 Or. L 
3700. 
(7) 17 A 86; A W N 1895, 12, 
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seized by the prisoners while they were 
still in the compartment; and in doing 
these acts more than five were acting 
conjointly. 

This, being so, Ihave no doubt that 
the courts in British India had jurisdic- 
tion to try the offenders, and impose on 
them the enhanced punishment prescribed 
in s. 396. An examination of the relevant 
sections of the Indian Penal Code will 
show that the offence of dacoity is defined 
in s. 391 and ss, 395, 396 and 397 provide 
graduated penalties for the offence in ac- 
cordance with the gravity and seriousness 
of the attendant circumstances. If the 
dacoits are found guilty of simple dacoity 
they will be punished under s. 395. If in 
a particular case it is held that at the 
time of committing dacoity a deadly 
weapon was used, or grievous hurt caused 
or an attempt made tocause grievous hurt 
or death the punishment will be as provided 
in s. 397. And if “in the commission of 
the dacoity,’ one of five or more persons, 
who have conjointly committed the offence 
commits murder, every one of these persons 
is liable to be punished with death or the 
other penalties mentioned in s. 396. 
It seems to me that in all these cases 
jurisdiction to try the offence primarily 
vests inthe courts of the place where the 
daccity was committed, though the offen- 
ders may also be liable to be tried for 
one or other of the offences by the court 
within whose jurisdiction the grievous hurt 
or death was caused. In this connection 
it is also important to note that in order to 
render the other dacoits liable under s. 396 
for the act of one of their associates it is 
not necessary that murder should have 
been within the contemplation of all or some 
of them when the dacoity was planned, 
noris it necessary that they should have 
actually taken part in or abetted, its com- 
mission. Indeed they may not have been 
‘persent at the sceneof murder, or may not 
have known even that murder was going 
to be, or had in fact been, committed. 
But nonetheless they all will be liable for 
enhanced punishment, provided a person is 
in fact murdered by one of the members of 
the gang “in the commission of the da- 
coity.” 

It does not seem necessary to pursue this 
matter further, for in the case before us, 
we have the important fact, proved by the 
positive and uncontradicted evidence of 
Sultan Mohammad (P. W. No. 18) and Sher 
Zaman (P. W. No, 45) that Amar Nath, 
though wounded outside the “Railway lands” 
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actually expired at the Raliway Station, 
Narwana, after the train, carrying him and 
the other wounded persons had arrived there. 
For all these reasons, I am of opinion that 
the learned Sessions Judge had jurisdic- 
tion to try the offence under s. 396 and a 
certificate by the Agent to the Governor- 
General was not necessary. 

Before concluding this part of the judg- 
ment I may mention tbat at the commence- 
ment of the trial before the learned Sessions 
Judge the Public Prosecutor actually filed a 
certificate from the Agent to the Governor- 
General (Punjab States) purporting to have 
been given under s. 188, Criminal Procedure 
Code, (see p. 5 of the paper book). This do- 
cument however is defective in all material 
particulars and we would have been con- 
strained to reject it as not being in ac- 
cordance with the law if we held that a 
certificate was necessary. It doesnot set 
out the title of the case correctly nor does 
is contain any other details of the alleged 
crime for which the Agent was certifying 
that the offenders should be tried in British 
‘India. There is on the face of the dceu- 
ment nothing to connect it with the case 
before the court, nor was any evidence led 
at the trial to supply these defects. How- 
ever in view of my finding that the present 
case is not governed by s. 188, Criminal 
Procedure Code, and no certificate was 
necessary, this question is of no practical 
importance. 

The learned Sessions Judge has further 
convicted Narain Singh, Teja Singh, 
Sawaran Singh and Diwan Singh under 
ss. 302-149, and 303, and Jowand Singh 
under s, 302-149, Penal Code, for being 
members of an unlawful assembly, in pro- 
secution of the common object of which 
Amar Nath was murdered. He has also 
‘convicted these five persons under s. 307- 
149, Penal Code, for being members of an 
unlawful assembly in prosecution. of the 
common object of which an attempt was 
madeto murder Kishen Chand. In my 
opinion, both these convictions are un- 
justified and must be set aside. I have 
already held that the commission of murder 
‘was not one of the objects of the con- 
spiracy, nor does the evidence show that 
after their escape from the train the 
prisoners formed themselves into a new un- 
lawful assembly in the furtherance of the 
common, object of which offences under 
ss. 302 and 307 were committed. As has 
been shown above, the murder of Amar 
Nath and the murderous assault on Kishen 
Chand were made by one of the dacoits in 
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ihe “commission of dacoity’ and these 
facts have been taken into consideration in 
punishing all the surviving members of the 
gang under s. 396, Penal Code. I hold there- 
fore that the convictions and sentences 


under these sections are bad and must be 


quashed. 

The learned Sessions Judge has also 
convicted the nine accused under s. 332-149, 
Indian Penal Code, for voluntarily causing 
hurt tothe Police escort in the struggle to 
seize arms and ammunition from them. 
This act however is one of the essential 
ingredients of the offence of  dacoity for 
which the accused have been separately 
convicted, and which conviction I have 
upheld. It has been very properly conced- 
ed bythe learned Public Prosecutor that 
in view of the provisions of s. 71, Penal 
Code, the offenders cannot be punished 
twice for this act. Accordingly the con- 
vietion under s. 382-149, must be set 
aside. | T 

The result of the foregoing discussion is 
that the eight appellants and Dewan Singh 
have been proved to have committed off- 
ences under ss. 396, 224 and 120-B, Penal 
Code, and are liable to be punished ac- 
cordingly. ; 

With regard to the punishment for the 
offence under s. 396, Penal Code, it was 
contended by the learned Public Prosecutor 
that as seven of the accused persons, viz., 
Bachan Singh, Sawaran Singh, Punjab 
Singh, Dewan Singh, Mohammada, Teja 
Singh and Narain Singh were under sent 
ences of transportation for life, the only sen- 
tence, which it is open to the court to im- 
pose on them is of death, and in support 
of this contention he referred us tos. 303, 
Penal Code. That section however is expressly 
limited to the caseof a person or persons, 
“who being under sentences of transporta- 
tion for life, commit murder,” and in my 
opinion, its operation cannot be enlarged 
in the manner suggested. I have no doubt 
that s. 808, Penal Code, has no applica- 
tion to the case of persons, (otherthan 
the actual murderer), who are liableto 
enhanced punishment for the act of one 
of their associates under the special pro- 
visions of s. 396, Penal Code. It is conceded 
that such persons cannot be said to have 
been convicted of “murder”; the offence of 
which they have been found guilty is 
“dacoity,” though they are liable to en- 
hanced punishment by reason of their com- 
plicity in a dacoity in the commission of 
which one of the members of the gang had 
committed murder under s. 3802. Admit- 
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tedly the punishment to be imposed on 
them is not that prescribed ins. 302, but 
the punishment laid down ins. 396, under 
which the court has a much wider choice. I 
hold therefore that s. 303 has no applica- 
tion to this case and we are not bound to 
sentence every one of the accused persons 
to death. 

It has been stated already, that the shot 
which killed Amar Nath had been fired by 
Rattan Singh, who has himself been killed 
since, inan encounter with the Police. Of 
his nine associates, whose cases are be- 
fore us, Sawaran Singh, Bachan Singh, 
Punjab Singh, Mohammada and Dewan 
Singh appearto have taken very prominent 
part in committing the dacoity. According 
tothe evidence they seized the muskets 
and the bandoliers from the members of 
the escort, and inflicted the more serious 
of the injuries on Mubarik Hussain and the 
other Constables. They all were under 
sentences of transportation for life for 
crimes committed previously and there 
are no extenuating circumstances whatever. 
In my opinion the learned Sessions Judge 
was fully justified in sentencing each of 
them to death under s. 396, Penal Code. 
Narain Singh, Achhar Singh and Teja 
Singh took part in the assault and beat 
ten Constables but did not actually seize 
the arms, nor was any incriminating article 
found with them at the time of arrest. I 
think the ends of justice will be met by 
passing a sentence of transportation for life 
against each of them. 

The case of Jowand Singh however 
stands on a different footing. He was 
undergoing a sentence of transportation for 
ten yearsin the Andamans and according 
to the Police witnesses, he appears to have 
taken a much minor part in the assault in 
the train. No arm or ammunition was 
seized by, or recovered from him. In his 
case I think that a sentence of rigorous 
imprisonment for ten years will be suff- 
cient. 

In an earlier part of the judgment I 
have held that the nine accused had entered 
into a criminal conspiracy to beat the 
escort to rob them of their arms, and to 
escape. Their act in entering into such a 
conspiracy is per se an offence under the 
Indian Penal Code and they are liable to 
be convicted and punished for it under 
s. 120-B, even though the offences which had 
formed theobject of the conspiracy were 
not committed atall. Inthe present case 
howeverthe offences which constituted the 
object of the conspiracy were actually and 
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in fact carried out within a very short time, 
and indeed it is principally from these 
overt acts that we have been able to infer 
the existence of the conspiracy. For com- 
mitting these acts, the appellants have been 
convitted and sentenced separately. In 
these circumstances, I do not think a sep- 
arate sentence for the offence under s. 120-B 
is calledfor: See Harsha Nath v. Khagen- 
dar Nath (8), Kali Das Basu v. Emperor (9), 
Balmokand v. Emperor (10) and Abdul 
Salim v. Emperor (11). 

The offence under s. 224 stands however 
ona different footing. It is . wholly inde- 
pendent and separate from dacoity and 
for this separate sentences must be impos- 
ed. For this offence the learned Sessions 
Judge has sentenced each of the appellants 
to rigorous imprisonment for two years 
which is the maximum penalty prescribed 
in the section and I have no doubt that, in 
the peculiar circumstances of this case, this 
sentence is fully justified and must be 
upheld. 

For the foregoing reasons, L would accept 
these appeals fothis extent: that I would 
set aside theconvictions and sentences of 
the various appellants under ss. 302-149, 
303, 302-149, 307-149, 332-149 and 120-B, 
Penal Code, but I would uphold their con- 
victions under ss. 396 and 224 and would 
sentence them as follows : 

(A) (1) Bachan Singh, Sawaran Singh, 
Punjab Singh, Diwan Singh and Moham- 
mada to death under s. 396, Penal Code; 
(2) Achhar Singh, Narain Singh and Teja 
Singh to transportation for life under s. 396, 
Penal Code; (3) Jowand Singh to rigorous 
imprisonment for ten years under s 398, 
Peal Code; and (B) All the nine accused 
to rigorous imprisonment for two years 
under s. 224, Penal Code. 

The sentences under ss. 396 and 224, 
Indian Penal Code, against Achhar Singh, 
Narain Singh, run concurrently and shall 
begin atthe expiry of the sentences which 
they were already undergoing at the time of 
their escape from the train. 

Monroe, J.—I agree. 


JEN. Appeal Partly allowed. 
(8) 26 Ind Cas 313; 42 O 1133; 16 Or LJ 9:21 OL 
J 201; 19 C W N 706 
(9) 828 Ind. Cas 513; 26 CrL J 33;390 LJ 14), 
(10) 28 Ind. Qas 738; 17 P R1915 Or; 160rL J 
354; 11 PWR 1915 Or; 246 P L R 1915. 
(11) 69 Jnd. Cas. 145; AIR 1922 Oal. 107; 23 Cr L 
J 657; 49 C 573; 35 OL J 279; 280W N 680. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 105 of 1932 
May 2, 1933 
RACHHPAL SINGH AND NIAaMATULLAH, Jd. 

SIYA RAM —ArPELLANT 
versus 

BOHRA KISHORI LAL-— RESPONDENT 

Provincial Insolvercy Act (V of 1920), ss 18 eo, 25 
—Petition fur insolvency by debtor—Proof of inability 
to pay debts —Necessity of—-Unable to pay his debts’, 
meaning of—Share in joint family- Failure to 
include in Schedule—EHffect of. 

Under the Provincial Insolvency Act inability to 
pay debits is madea condition precedent to the 
presentation of a debtor's petition. Before a debtor 
can seek the protection of the Insolvency Court he 
has to satisfy it that he is unable to pay his debts. 
Ifhe is unable to piove that he cannot pay his 
debts, then the court has power to dismiss his peti- 
tion under the provisions of s. 23 of the Provincial 
Insolvency Act. The expression ‘unable to pay his 
debts’ ins. 25 means that the market value of the 
realizable assets is less than the total emourt of his 
debts. 

In order to determine whether a person is unable 
to pay his debts the value of his interest in the 
joint family of which he is a member has to be 
taken into account. Where he does not show such 
value in the Schedule of assets, his failure amounts 
fo non-compliance with the provisions of s. 13 (es 
and his petition for insolvency will stand dismiss- 
ed. 


_F. ©. A. from an order of the District 


J udge of Mainpuri, dated April 29, 1932. 


- Mr. Binod Behari Lal, for the Appellant. 
Dr. N. C. Vaish, for the Respondent. 


Rachhpal Singh, J.—This is an appeal 
by one Siya Ram against the order pass- 
ed by the court below dismissing his peti- 
tion for insolvency, 

In his petition in the Insolvency Court 
the appellant stated that debts due by him 
amounted to Rs. 1,29 and the value of his 
assets was only Rs. 20-8-6. One of his 
three creditors is Kishori Lal respondent 
who holds a decree for Rs. 1,748-15 which 
he put in execution and prayed for the 
arrest of the appellant who thereupon ap- 
plied for adjudication as an insolvent. 
Kishori Lal opposed the appellant's appli- 
cation and alleged that he (appellant) owned 
considerable property which he had not 
shown in his petition. The court below 
found that this allegation of the contest- 
ing creditor was correct and so the appli- 
cation made by the petitioner was dismiss- 
ed. The present appeal has been prefer- 
red against that order. 

The learned Judge of the court below 
found that the following points were estab- 
lished : 

1. That the petitioner, his five brothers 


“and their father owned joint family estate è 
. paying Rs. 3,000 yearly as land revenue, 


. 
. 
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2. That the family paid about Rs. 83 year- 
ly as income-tax 

3. That the petitioner held one decree and 
one mortgage which have not been shown in 
the insolvency petition. 

The only point argued before us on be- 
half of the appellant was that in spite of 
this finding of the learned Judge the ap- 
pellant was entitled to an adjudication 
order,” 

Section 10 of the Provincial Insolvency 
Act enacts that a debtor shall not he en- 
titled to present an insolvency petition un- 
less heis unable to pay his debts. Under 
this section the court has discretion as to 
the amount of protection to be afforded to 
a petitioning debtor in each individual case, 
the debtor being required to show that he 
is in fact unable to pay his debts. The 
argument of the learned Counsel appear- 
ing for the appellant was that his client 
under the law was entitled to an adjudi- 
cation order as soon as he proved that his 
debts amounted to over Rs. 500. I find 
myself unable to agree with this conten- 
tion. Under the present Act inability to 
pay debts is made a condition precedent 
to the presentation of a debtor's petition. 


Before a debtor can seek the protection of’ 


the Insolvency Court he has to satisfy it 
that he is unable to pay his debts. Ifhe 
is unable to prove that he cannot pay 
his debts, then the court has power to dis- 
miss his petition under the provisions of 
s. 25 of the Insolvency Act. The whole 
object of amending s. 10 of the Provincial 
Insolvency Act by adding the words “he 
is unable to pay his debts” is to prevent 
the abuse of the debtors filing petitions as 
a method of evading their lability. After 
a petition has been presented by a debtor 
alleging that he is unable to pay his debts 
the court is to hold an enquiry under 
s. 24 of the Provincial Insolvency Act. Bec- 
tion 24 (1) (a) enactsthat where the debtor 
is the petitioner, he shall, for the purpose 
of proving his inability to pay his debts, 
be required to furnish only such proof as 
will satisfy the court that there are prima 
facie grounds for believing the same and 
the court, if and when. so satisfied, shall 
not be boundto hear any further evidence 
thereon. At this stage it is not necessary 
for the court to make an elaborate enquiry 
but it is incumbent on the debtor to make 
out a prima facie case to the satisfaction 
of the court as to hisinability to pay his 
e debts. The onus of proving all the es- 
sential conditions, required bys. 10 lies on 
him, otherwise his application must be dis- 
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missed under s. 25 of the Provincial In- 
solvency Act. The expression “unable to 
pay his debts” means that the market value 
of the realizable assets is less than the 
total amount of his debts. Under s. 13, 
among other points, the debtors must 
show ; 

(e) the amount and particulars of all hi 
property, together with, 

(1) a specification of value of all such prop- 
erty not consisting of money ; 
- (it) the place or places where any such 
property is to be found ; and i 

fiii) a declaration of his willingness to 


` place at the disposal of the court all such 


property save in so far as it includes such 
particulars (not being his books of accounts) 
as are exempted by the Code of Civil Pro- 
cedure, 1908, or by any other enactment 
for the time being in force from liability 
to attachment and sale in execution ofa 
decree, 

This clearly means that he should dec- 
lare all his realizable assets. Unders.. 2, 
cl. (d) the word “property” includes any 
property over which or the profits of which 
any person has a disposing power which he 
may exercise for his own benefit., This 
definition of the word “property” is not ex- 
haustive. But it would include all kinds 
of properties over which he has disposing 
power. Section 28, cl. (5) of the Provincial 
Insolvency Act, lays down that the prop- 
erty of insolvent for the purposes of this 
section shall not include any property 
(not being books of account) which is ex- 
empted by the Code of Civil Procedure, 1908, 
or by any other enactment for the time 
being in force from liability to attachment 
and sale in execution of a decree. In the 
present case we find that the appellant in 
his application did not include his share 
in the. joinb family property „which pays 
Rs. 3,000 yearly as land revenue. The 
argument of the learned Counsel for the 
appellant was that this share in the joint 
family estate was not available for pay- 
ment of the creditors of the appellant and 
so it was not shown in the schedule. [ 
find myself unable to agree with this con- 
tention. In order to decide whether the 
appellant was a person who was unable 
to pay his debts, the value of his interest 
in the joint family had to be taken into 
account. The appellant did not show 
his interest in the joint estate in the 
schedule. In other words, he did not 
comply with the provisions of s. 13, 
el. (e), sub-cls, (2), (ii) and (iii). The learn- 
ed Judge of the Court below was, there- 
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fore justified in holding that the appel- 
lant had failed to show that he was unable 
to pay his debts. 

I, therefore, dismiss the 
costs. , 
Niamatullah, J.—I concur. 
N. ; Appeal dismissed. 


appeal with 


LAHORE HIGH COURT 

First Civil Appeal No. 771 of 1930 

March 14, 1933 
AGHA Halpar AND Bada, JJ. 
WAZIRA AND aNOTHER—APPELLANTS 
versus 

Musammat NANDAN AND OTHERS -- 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. KAT, 7. 
6,0. XXII, r 38, O XLI, r. 1—Decree not properly 
drawn up—Non-eompliance with provisions of 0. 
XXI, r. 6—Appeal memo, accompanied by such decree 
—Presentation, if proper—Suit by reversioners for 
possession—Shares ascertained in prior asutt—Death 
of one of the plaintiffs—Non-impleading of legal 
representatives in time—Sutt, if abates as a whole. 

Where the trial Court intending to draw up a 
decree in the prescribed form, drew up a document 
which did not strictly comply with the requirements 
of O. XXI, r. 6, Civil Procedure Code, and 
which could not be called a proper and 
correct decree and filed it along withthe memo of 
appeal and the proper decree was filed only after the 
period of limitation : 

Held, that the appellant could not be held respon- 
sible because the decree was not properly prepared 
and the appeal should be deemed to have been 
properly presented. 

A suit by some reversioners for possession of their 
shares in certain property of which they had obtain- 
ed a declaration during the widow's lifetime, does 
not abate as a whole onthe death of one of the 
plaintiffs and omission toimplead his legal represen- 
tatives in time,inasmuch as the shares of the remaining 
plaintiffs had been ascertained inthe prior suit and 
any of the previous plaintiffs could have brought a 
suit for his share only. Sant Singh v. Gulab Singh 
(2), applied. 

F. ©. A. from the decree of the Senior 
Sub-Judge, Gujranwala, dated January 21, 
1930. 


Messrs. Mukand Lal Puri “and Mehr 
Chand Sud, for the Appellants. 

Mr. Jai Gopal Sethi, for the Respondents. 

Agha Haidar, J.—A : preliminary objec- 
tion was taken to the hearing of this 
appeal by Mr. Jai Gopal Sethi, Counsel 
for the respondents, that the appeal was 
Þarred by time. The objection is based 
upon the following statement of facts. The 
judgment of the trial Court was delivered 
on January 21, 1930, and is printed at p. 23 
of the paper-book. On the page im- 
mediately following the judgment there is 
amemorandum of costs. The appellants 
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applied in good time for the copies of the 
judgment and the decree within the 
period of limitation and the copy ofthe 
judgment and of the document printed 
at p. 24 of the paper book was supplied 
io himon February 15, 1930. After paying 
proper court-fee on the memorandum of 
appeal as well as on the copy of the judg- 
ment and the memorandum of costs, the 
appellants filed the present appeal in this 
court on April 23, 1930. “The memorandum 
of costs” undoubtedly purports to be a 
decree, but itis drawn up in a crude 
form. It does not give the number of the 
suit, the name and description of the 
parties and particulars of the claim nor 
does it specify the relief granted or other 
determination of the suit. ltsimply gives 
the costs incurred by the plaintiffs as 
well as by the defendants and thenat the 
foot of this document the signatures of the 
presiding officer of the court are to be 
found. On April 24, 1930, the office 
made a note that asthe copy of the dec- 
ree had not been filed by the appellants 
the appeal was not competent. To this 
the Counsel on April 28, 1930, replied 
that the copy of the document which has 
been supplied to his clients on their ap- 
plication for a copy of the decree sheet, 
had been filed. On May 7, 1930, the ap- 
peal was admitted by the learned Chief 
Justice in the ordinary course, On May 
5, 1930, the appellants applied to the trial 
Court to prepare a proper decree in the 
prescribed form. This document was pre- 
pared and is printed at pp. 25 and 26 
of the paper book. It gives the number 
of the suit, the names and description 
of the parties and the nature of theclaim 
but is silent as to the actual adjudication 
by the court uponthe rights of the parties. 
The learned Counsel however to beon the 
safe side, filed the document also in court 
on May 16, 1930, and on May, 19, 1930, 
the office put upa note to the following 
effect: 

“Place with the case and bring to the notice of the 


Bench hearing the appeal the fact thata co f 
decree was filed after limitation.” py of the 


The objection of Mr. Sethi is that this 
copy of the decree was filed after the per- 
iod of limitation and therefore the appeal 
was barred by time. The office of the 
Senior Subordinate Judge, Gujranwala 
intended to draw up the decree in the pre- 
scribed form, but it did not strictly comply 
with the requirements of the law as laid down 
in O XXI r. 6, Civil Procedure Code 
and drew up a document which cannot 
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be called a proper and correct decree. 
But that was not tbe fault ofthe appel- 
lants who duly made their application 
within the period limited to obtain copies 
of the judgment and the decree and the 
documents which they filed along with the 
memorandum of appeal were those which 
were supplied to them by the copying depart- 
ment. They cannot therefore be held to 
be in any way responsible because the 
decree was not properly prepared. In 
my opinion there is no force in the preli- 
minary objection and it consequently fails. 

Coming to the merits of the case, the 
facts leading up to the present appeal 
may be stated as follows. The property 
originally belonged to one Khazan Singh, 
who died leaving him surviving his widow 
Musammat Rajan, a son Gulab Singh, and 
a daughter Musamnat Nandan. Gulab 
Singh, ,the last male owner, died and 
mutation was effected in the name of his 
mother Musammat Rajan. The latter made 
a gift of the property in favour of Mu- 
sammat Nandan in February, 1912. On 
May 20, 1921, a suit was brought by the 
reversioners of Gulab Singh for a declaration 
that the gift made by Musammat Rajan in 
favour of Musammat Nandan would not affect 
their reversionary rights on the demise of 
Musammat Rajan. This suit was decreed on 
May 15, 1922. There was an appeal tothe 
High Court and, on November 20,1926, the 
decree of the lower Court was affirmed and 
the appeal was dismissed. This decision of the 
High Court is reported as Nandan v. Wa- 
zir (lj). 

On August’ 30, 1925, Musammat Rajan 
died and on March 9, 1928, the present suit 
was instituted by the reversioners, (except- 
ing one) who had already obtained a de- 
claratory decree in their favour on May 15, 
1922. It appears that plaintiffs Nos. 8, 10, 13 
and 14 in the original plaint refused to 
prosecute the claim and admitted the de- 
fence of Musammat Nandan. The court 
ordered that the plaint should be amended. 
The result was that these four plaintiffs 
were transposed toithe array of the de- 
fendants and the shares of the remaining 
plaintiffs were consequently proportionately 
reduced. The order of the court was carried 
out and we have the amended plaint at p. 13 
of the printed record. It appears that 
between the date of the original institu- 
tion of the suit, i. e, March 9, 1928, and 
the date on which the amended plaint was 
filed i. e., January 29, 1929, one Indar, a 

(1) 100 Ind. Cas 84; A TR 1927 Lah 198; 8 Lah 
215; 28 P L R 341. 
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plaintiff died and Musammat Viro, his 
widow and legal representative was not 
brought on the record until after the ex- 
piration of the period of limitation. This 
being the situtation an objection wag raised 
on behalf ofthe respondents that thesuit 
had abated as a whole inasmuch as the legal 
representative of Indarhad been brought on 
the record beyond the prescribed time. 
Counsel for the plaintiffs admitted this 
fact. Issues were struck, and issue No. 2 
was : 

“ If Musammat Viro was impleaded after the period 
of limitation did the suit abate wholly or partially?” 

The learned Judge of the trial Court held 
that the decree in favour of the plaintiffs 
was a joint decree and the present suit 
was brought for the enforcement of joint 
rights to obtain possession and that, as 
the plaintiffs had not specified their shares 
nor are those shares definitely known, the 
suit had abated as a whole. A number 
of cases were cited and ‘ultimately the 
suit was held to have abated in its en- 
tirety and was accordingly dismissed. It 
is unfortunate that the Senior Subordinate 
Judge was not aware of, and his attention 
was not invited to the Full Bench deci- 
sion reported as Sant Singh v. Gulab Singh 
(2) where the whole law of abatement is 
fully discussed. In the present case the 
plaintifs had already obtained a declar- 
tory decree in their favour. When succes- 
sion opened on the death of the widow, 
they wanted to give effect to the decree 
by bringing a suit for possession. There 
isan allegation in para.2 of the amended 
plaint that a fard of khasra numbers, pe- 
digree table and copy of the judgment 
of the High Court are attached. In para, 3 
of the written statement filed by Musam- 
nat Nandan the real and contesting defen- 
dant, it is stated that, in view of the 
fact that certain of the plaintiffs had 
admitted their claim the plaintiffs could 
not sue for more than their own shares. 
This clearly shows that having regard to 
the allegations in the plaint and also in 
view of the copy of the judgment of the 
High Court, Musammat Nandan fully re- 
alized the legal position that the shares of 
the plaintiffs were capable of being as- 
certained and that there was no legal bar 
to their maintaining the present suit after 
some of the plaintiffs had abandoned the 
suit and gone overto her side. Jt was 
not necessary in view of the objection taken 
by the defendant as regards abatement 


(2) 114 Ind. Cas 417; A IR 1928 Lah, 572; 10 Lah. 
7; 30 P L R 453 (F R) 
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that the plaintiffs should have satisfied the 
court there and then as to how the shares 
were to be ascertained and what would be 
the fractional share of each plaintiff. But 
there cannot be any doubt that the shares 
are capable of ascertainment on themate- 
rials on the record. 

There is another way of testing the cor- 
rectness of the plaintiffs’ contention before 
this court. It was open toeach and every 
one of the present plaintifis to bring a 
separate suit for possession of his own 
share, the cause of action namely, the 
death of Musammat Rajan being common 
to all. And it does not stand to reason 
why, if the plaintiffs combine together 
and bring a single suit for the enforcement 
of .their rights there should be any legal 
difficulty in their way. Having regard to 
the principles laid downin Sunt Singh v. 
Gulab Singh (2), the finding of the court 
below that the suit abated as a whole can- 
not stand. So far as the interest of 
Indar is concerned there cannot be any 
doubt that the suit must be deemed to 
have abated, 

I would therefore accept. the appeal to 
this extent that the judgment of the trial 
Judge would be set aside so far as the 
interests of the plaintiffs other than Indar 
are concerned. The order of abatement 
as regards the share of Indar only would 
stand. As the trial Court disposed of the 
suit on a preliminary point I would remand 
the case under O. XLI, r, 23, Oivil Proce- 
dure Code, to that court for determining 
the remaining issues and disposing ofthe 
case according to law. Costs here ‘and 
hereinafter would abide the result. The 
court-fee paid on the memorandum of ap- 
peal shall be refunded to the appellants, 
since they have substantially succeeded 
in their appeal and the remand is under 
O. XLI, r. 23, Civil Procedure Code. 

Bhide, J.—I agree. 

N. Case remanded. 


pa 


ALLAHABAD HIGH COURT 
Criminal Appeal No, 47 of 1933 
April 28, 1933 

THOM AND BENNET, JJ. 

EMPEROR--PROSECUTOR 

versus 
SHEO DAYAL AND ofaurs—AccusED. 

Criminal Procedure Code (Act V of 1898), ss. 162, 
807, 418—Witness agreeing with statement—Appli- 
cability of s. 102—Scope of the section—Appeal against 
acquittal—Interference— Perversity of order under 
appeal—Whether necessary for interference—Penal 
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Code (Act XLV of 1860), ss. 142, 149—Unlawful 
ussembly— Presence of accused—Burden of proof of 
innocent intention — Rioting— Nature of proof 
necessary— Evidence— Reports and statements agreeing 
on main facts—Value of. 

The procedure under s. 162, Oriminal Procedure 
Code, applies where the witness agrees with the 
statement. The language of the section is compre- 
hensive. The distinction between a statement and 
a record thereof is a distinction between the oral 
statement and the written record in the diary of 
that oral statement The language of s. 163 covers 
all cases of any use of the statements to the 
investigating officer except as excepted by the 
Oriminal Procedure Oode. Where a witness is called 
and the statement to the Police is made the subject of 
cross-examination, then thecourt should make a 
reference to that written statement and make a note of 
what the written statement actually says. It is not 
proper to rely on the memory of a witness as to what 
he thinks many months afterwards, he stated to the 
investigating officer. When the writing itself is 
available, the court should refer to that writing and 
makea note on the record. i 

Where a Sessions Judge, who differs from the 
verdict of acquittal of the jury, makes a reference, 
the High Court has to see whether the verdict of the 
jury is perverse. But no such condition applies to 
s. 418, Oriminal Procedure Code, as amended by Act 
XVIII of 1923. All that the High Court has to see 
is whether the offence charged is proved against each 
of the accused persons and for this purpose the High 
Court has to take the definition of “proved” given in 
the Evidence Act. Queen-Empress v. Pragdatt (4), 
relied on. 

Section 142, Penal Code, shows that it is sufficient 
for the offence of riot to be proved against an 
individual that that individual should remain in an 
unlawful assembly as soon ashe is aware that the 
assembly isunlawful, The word ‘continues’ merely 
means physical presence as a member of the unlawful 
assembly, that is, to be physically presentin the 
crowd, In a caseof riot, if the defence is that a 
particular person was present among the rioters with 
an innocent intention, then the burden of proving 
that innocent intention lies upon the defence. The 
prosecution has to prove in the first place that there 
was an unlawful assembly and that the unlawful 
assembly committed various ofiences. Having proved 
this the prosecution has to prove that each accused per- 
son was a memberof the unlawful assembly. The pro- 
secution has not toprove anything further. Having 
proved so much, the provisions ofs. 144, Penal Code, 
apply, and every member of the unlawful assembly is 
guilty of offences committed in the prosecution of the 
common object of the unlawful assembly. 

Where,in a case of rioting there is agreement 
between a large number of reports and statements on 
oin main facts, those reports and statements are of 
value. 


Criminal Appeal from an order of the 
Sessions Judge, Cawnpore, dated September 
29, 1932. 

The Government Advocate and Mr. K. 
Masud Hasan, for the Crown. 

Messrs. P. L. Banerji, Sri Narain Sahai 
and Lal Mohan Banerjee, for the Accused. 


Judgment.— This is an appeal by the 
Local Government against the acquittal of 
certain persons by the learned Sessions 
Judge of Cawnpore. Originally there were 
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41 persons prosecuted by the Police on 
charges of riot, murder, dacoity and arson, 
the crimes being dated March 25, 1931, and 
of the 41 persons prosecuted, 24 were 
committed tothe Sessions and the learned 
Sessions Judge acquitted all the 24 persons. 
The Local Government filed an appeal 
against the acquittal of 9 persons, and of 
those, 9 persons, 3 persons subsequently 
absconded. We therefore have the follow- 
ing six persons before us :s respondents: 
2) Sheo Swarup, (4) Chhote, (5) Ram Narain, 
7) Gobhardhan, (8) Manohar Singh and (9) 
Puttu Singh Kayastha. 

The charge isthat during the Cawnpore 
riots of March 1931, there was riot with 
murder, dacoity and arson committed in 
the Bengali Mahal, a mahal of Cawnpore 
City where the majority of.inhabitants are 
Hindus and there are a certain number of 
houses inhabited by Muhammadans. A des- 
cription of what happened during the riot 
is given in the evidence of M. Abdur 
Rauf, a Deputy Magistrale who was on 
duty at Cawnpore during the riots, and 
he states that on March 27, he found some 
injured persons from Bengali Mahal at 
Patkapur Mahal, that is, Misammat Bibbo, 
Musamn.at Bismillah, Musammat Hafizan 
and Nur Muhammad alias Munne Khan. 
The women were injured and burnt, and 
one of them was pregnant, and he took 
them away to the hospital. The next mor- 
ning he took their statements in the hos- 
pital, and he had not previously told the 
women that he was going toteke their 
statements. When he saw them on the pre- 
vious night of March 27, they were not in a fit 
state to make statements. The statements 
of these four persons taken on March 28, 
-1931, were therefore taken at a very 
early stage after the occurrence of March 
-25, It isin evidence that at that period 
the whole City of Cawnpore was in a 
state of turmoil and it was not possible 
for persons who desired to make reports to 
the Police to make reports because the 
Police were engaged in an endeavour to 
maintain order, and the usual machi- 
nery of recording reports was not avail- 
able. 

It is to be noted that in the statement of 
Nur Muhammad recorded on April 22, 
the names of all the six respondents before 
us, with the exception of Chhote, are contain- 
ed. The Magistrate M. Abdur Rauf 
proceeds to state that he visited Bengali 
Mahal on April3 and he had met certain 
witnesses Wajid Ali and Muhammad 
Yasin before that, and they had stated that 
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the bodies of their relatives were lying 

buried in the debris of the house in 

Bengali Mahal. At Bengali Mahal the 

Magistrate found in the house of Yasin 

Khan a skull and a skeleton and an 

amount of debris in various houses and he 

got men to excavate the debris,and in the 

house of Basharat two skeletons were found. 

In the house of Yasin there were found 

bones in different places belonging to 

four different people apparently, and 

a skullin a corner of the verandah, and 

two skeletons in the delan. On the first 

floor there was a bed with bioodstained 
pyjamas of a woman and some hair ofa 
woman and near the skeletons in the 
delan there were pieces of burnt cotton- 

wool on the top of the skeletons. At the 
time when he inspected houses in this 

Bengali Mahal were still burning. At 
that time he was unable to make any ar- 

rangements for having teports recorded 

as stray assaults were still taking place 
and the main streets were being patrolled 

by Police and troops and there was a 

curfew order. There are some 24 reports 
printed in which different respondents“ 
before us are tiamed, the first repor; being 
dated March 29, 1932 by Muhammad Yasin 
and other reports extending tothe first 
week in April. The principle of the Police 
has been to prosecute only persons who 
were named in early reports, that is, not 
later than the first week in April. 

_ In actual fact all the respondents before 
us are named on March 28, in the statement 
of Nur Muhammad taken by the Magistrate” 
with the exception of Chhote, and he is 
named ina report of April i, bya con- 
stable Zainul Abdin, who did not himself 
witness the riots but teceived information 
from persons who did. The learned Judge 
has brushed asidé these reports’ as of little 
value. At the same time he finds that it 
was impossible for persons to make a report 
untıl several days afterthe event: because 
the Police were busy and the streets were 
unsafe. Actually what happened to the 
witnesses inthe present case is that when 
they escaped with their lives they went to 
Mahalla Patkapur and eventually left 
Cawnpore for a few days in most cases, 
and the reports were made on their return. 


We do not share the . view of the 
Sessions Judge that the reports made in 
the present case and th: statements 


of the Magistrate on March 23; are of little 
value;on the contrary, we consider that where . 
there is agreement between a large number 
of reports and statements on certain main 
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facts, those réports and statements are of value 
It has been suggested, and this stiggestion 
has found favour with the learned Sessions 
Judge, that the persons who made the reports 
and the statements had assembled together 
in Mahalla Patkapur and had been coached 
as to what they should state in their state- 
ments and reports, Ifthat had been so, we 
would find that in the statements and 
reports that the same persons are named as 
accused; but that is not so, and the persons 
who are named as accused differ from one 
report to another. It is clearly shown that 
the reports are not due to collusion and 
that the theory of the defence on this point 
is anincorrect theory, 

In the evidence forthe prosecution and in 
the reports there are three main events. ‘The 
first isthe assault on the house of Fakh- 
ruddin; the second isthe assault on the 
house of Yasin; and the thirdis the assault 
on the house of Mahbub. In each of these 
three cases murders were committed. In 
the assault onthe house of Fakhruddin, 
one Wazir and his little son Bashir of six or 
seven years, who were tenants in the house, 
wers caught in theyardand killed. In the 
house of Yasin a number of Muhammadan 
women and children had taken refuge and 
the mob broke in and killed 12 women and 
children. In the assault on the house of 
Mahbub, Mahbub himself was killed. Al- 
together, it is shown from the evidence that 
there were 17 pefsons murdered in Bengali 
Mahal, mostly women and children. All 
the houses of Muhammadansinthis Mahal 
were burnt and looted. The evidence in 
the case consists of statements of witnesses 
who saw these various incidents and sack- 
ing of some other houses, such as the house 
of Muhammad Azim and the house of Jan 
Mohammad. (Their Lordships discussedthe 
evidence and proceeded]. Then the learned 
Sessions Judge has made an argument on 
p. 253, line 29, that ifthe Muhammadans 
did not know who were the real culprits 
they would seek revenge against the local 
Hindus. This is merely a theory as there 
is nothing to show that they did not know. 
No defence witnesses have been called in 
the present case and no evidence has been 
placed before us to show that the rioters 
were persons who came from a distance. 
‘The riot took place during the day time in 
full day light and it- continued for several 
hours from about 9-30 or 10 a. m. on to 
2 or 3 pP. m. There was thus a prolonged 
opportunity for witnesses to see the rioters 
in broad daylight and the -witnesses would 
naturally recognise the local Hindusif the 
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local Hindus took part in the riot. . Various 
suggestions of alibi have been made for 
the defence, but evidence has not been called 
to confirm these allegations. Learned 
Counsel for defence argued that it was im- 
probable that the local Hindus would join 
inthe riot. We do not think it would be 
improbable; on the contrary we consider 
that the natural course of .events would be 
that the Hindus living in this mahalla would 
join in a riot which was taking place against 
Muhammadans in their Mahalla. No pre- 
sumption therefore can be drawn in favour 
of the defence on the grounds that it is 
improbable that the local Hindus would not 
take partin the riot. Certain points of 
law arose in this case. One point arises 
as to what the prosecution has to prove 
in the present case. The learned Sessions 
Judge on p. 202, line 22, states: ; 
“The question howaver is whether the offences wer 
committed exactly in the manner described by the 
witnesses and whether the accused were the 
culprits,” : 
` Learned Counsel for the defence began 
on these lines and considered that the issues 
before us were whether different accused 
persons had taken part in different murders 
and assaults. We do not consider that the 
prosecution is called on to prove the part, 
which each accused person took in the riot. 
The prosecution has to prove in the first 
place that there was an unlawful assembly 
and that the unlawful assembly committed 
various offences of riot, looting, arson and 
murder. Having proved this the prosecution 
has to prove that each accused person was a 
member ofthe unlawful assembly. We do 
not consider that the prosecution has’ to 
prove anything further, and no authority 
has been shown to us that the prosecution has 
to prove anything further, Having proved 
so much the provisions of s.149, Penal Code, 
apply, and every member of the unlawful 
assembly is guilty of offences committed in 
the prosecution of the common object of 
the unlawful assembly. In the present 
case we consider that the prosecution 
have proved beyond any reasonable doubt 
whatever, and this was held also 
by the learned Sessions Judge, 
that there was an unlawful assembly on 
the date in question and at the place in 
question which committed’ the oltences of 
riot, looting, murder and arson. The only 
question therefore is whether each of the 
accused persons was a member of that un- 
lawful assembly. Learned Counsel for the 
defence argued that itis possible that cer- 
tain accused persons were seed in tha cr owd 
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‘and that théy imay have been there with 
innocent intentions, as the accused persons 
are all either residents of this mahalla or 
resided clcse to it. Buts. 142, Penal Code, 
lays down: 

“Whoever being aware of facts which render any 
assembly an ualawful assembly, intentionally joins 
that assembly, or continues in it, is said to be a 
membar of an unlawful assembly.” 


We consider that this séction shows that it 
is sufficient for the offence of riot to be prov- 
edagainst an individual that that individual 
should remain in an unlawful assembly as 
soon as he is aware that the assembly is 
unlawful. Some argument was made by 
the learned Counsel that the word ‘“conti- 
nues” may have some special meaning. But 
we consider that it merely means physical 
presence as a member of the unlawful as- 
sembly, that is, to be physically present in 
the crowd. Learned Counsel referred to a 


ruling in Hardayal Singh v. Emperor (1). 


But this ruling was not on a riot at all but 
on a case where three persons were accused 
of murder, and therefore it has no applica- 
tion. whatever. In the present case there 
is no doubt that anyone who was present 
in the crowd was at once aware that the 
crowd constituted an unlawful assembly 
‘and that the crowd were committing the 
offences of murder, arson and looting. We 
mat also refer to the provisions of s. 106, 
Evidence Act, which state: ` 


“that when any fact is especially within the know- 
ledge of any person, the burden of proving that fact 


is upon him 

and Illus. (a). 

; “when a person does an act with some intention 
other than that which the character and circumstances 
of the act suggeet the burden of proving that inten- 
‘t on is upon him." 

` Therefore in a case of riot, if the defence 
is that a particular person was present 
among the rioters-with an innocent intention, 
then the burden of proving that innocent 
‘intention lies upon the defence. In the 
present case the defence have given no evi- 
dence of any innocent intention for the pre- 
sence of any accused persons and, in fact, 
the plea of the accused is that they were 
not present. The defence therefore is not 
open to the Oounsel for the respondents, 
Another point of law, which was argued, 
“was what are the functions of this court in 
an appeal by the Local Government against 
an acquittal and learned Counsel for the 
respondents argued that the functions were 
‘similar tothe functions on a reference by 
‘a, Sessions Judge who differs from the ver- 
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dict of acquittal by a jury. In the case 
ofsuch a reference, no doubt, this court. 
has to see whether the verdict of the jury 
is perverse. But no such condition applies’ 
to s. 418, Criminal’ Procedure Code, as’ 
amended by Act XVIII of 1923. That section 
provides in sub-s. (1) that: ie 
“An appeal may Hie ona matter of factas well as 


a matter of law except where the trial was by jury in 
which case the appeal shall lie on a matter of law. 


y”. : 

It is to be noted that the reference toa, 
trial by a jury under this section means a 
trial where the Judge has ‘agreed with the: 
jury in the verdict of acquittal and that. 
the case is not similar to a relerence bya 
Sessions Judge where he differs from the 
jury. This s. 418, as it now stands, pro- 
vides ‘for an appeal on a matter of fact 
where an acquittal is by a Judge trying 
thecase with assessors. No condition is 
imposed on this court in an appeal of this, 
nature. All that ‘this court has to. see is. 
whether the offence charged is proved 
against each of the accused persons and, 
for'this purpose this court has to take the 
definition of “proved” given in the Indiah 
Evidence Act. Reference was made by 
the learned Counsel for the defence tö 
certain early rulings of this court contain- 
ed in Queen-Empress v. Gaya Din (2) and 
Queen-Empressv. Robinson (3). These rals 
ings have been overruled by Queen-Empress 
v. Pragdat (4), where it is stated ` ~- 
- “Indeed it is not easy to see any distinction in the 
Criminal Procedure Code between the right of appeal 
against an acquittal anda right of appeal against a 
conviction.” ` 

The matter is also clear from the language 
of s. 418, Criminal Procedure Code, ; 

Another point which occurred in this 
case was the proper use of statements made 
by prosecution witnesses to the Police. 
Under s, 162, Criminal Procedure Code, 
a special procedurs is laid down for the use 
of such statements. The learned Counsel 
for the defence argued that that procedure 
only applied where it is desired .to contra- 
dict the evidence of the witnesses by the 
statements and that where the witness 
agrees with the statement, s. 162 
did not apply. It is no doubt correct that 
s. 145, Evidence Act, provides that in case 
it is desired to contradict the witness by 
the statement, that statement must be put 
to the witness and it would follow that 
where the witness agreed with the state- 
ment it would not be necessary to put that 
statement to the witness. But it does nof 
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sider that the language of s, 162 is meant 
to be comprehensive as it definitely says: 


“Nor shall any such statement or any record thereof . 
...be used for {any purpose (save as hereinafter pro- . 


vided).” 

These words are perfectly general. ‘The 
distinction between a statement and a record 
thereof is a distinction between the oral 
statement and the written record in“ the 
diary of that oral statement. The language 


of s. 162 therefore covers all cases of any. 
use of the statements to the investigating. 


officer except as excepted by the Oriminal 
Procedure Code. Now s. 162 provides that: 

“The Court shall on the request of the accused 
refer to such writing and direct that the accused be 
furnished with a copy.” 


‘ In the present case the court has merely. 
directed that the accused be furnished with: 


copies of statements of the prosecution 


witnesses and those statements have been | 
subsequently proved by a general reference: 
We: 


to them by the investigating officer. 
consider that the court should also have 
complied withs. 162 by making a reference 


to such writing. By these words we under- 


stand that where a witness is called and 
the statement tothe Police is made the sub- 
ject of cross-examination then the court 
should make a reference to that written 
statement and make a note of. what the 
Written statement actually says, It is not 
proper to rely on the memory of a witness. 
as to what he thinks many months after- 
wards he stated to the investigating officer, 
When the writing itself is available, the 
court should refer tothat writing and make’ 
a note on the record. The court has not 
done so and therefore it has been neces- 
sary for us to refer to these statements and 
see in each case exactly what the statement 
says. This may be a small matter, but it 
saves a considerable amount of time of a 
Gourt of Appeal if the Sessions court carries 
out the provisions of s. 162. [Their Lord- 
ships then considered the evidence against 
each of the accused persons and allowed 
the appeal]. 


Ne Appeal allowed, 
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foHow that s. 162 does not apply where the. 
witness agrees with the statement. Weton- ' 
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LAHORE: HIGH-GOURT-. A” 
Miscellaneous First Civil Appeal No:826 ~ 
7 of 198386 o o ie 
June 23, 1933.” ieee: 
Trex Cann, J. i es 

RAM LABHAI—APPELLANT 
‘ VErSUS `: | IF epee 
DURGA DAS AND oTHERS— ` oe 
RESPONDENTS NEK TAn 
Hindu Widows Remarriage Act (XVI of 1856) 
3: 8—Right’ of mother to be guardian, whether lost on: 
re-marriage-~Custom--Guardians and Wards Act, 
(VIII of 1890), s. 17—Considerations for appointment 


of guardian : 
It is well-settled that -under Hindu Law’ the: 
and legal; 


mother is, after the father, the natural e 
guardian ofher children and does not lose her right: 
by re-marriage in cases when such remarriage is, 
recognised as valid by custom. To such cased 8. 3’ 
of Act XVI of 1853, wasobviously not -inténded -to 
apply. Even under the Act, the mother is -not con 
sidered to be physically dead and may, in appro- 
priate cases, be appointed as- guardian, though not, 
in her own natural right, but” where it is for : the: 
welfare of the minorto do” so.’ The . Act dòës'not 
absolutely disqualify her from such appointment; but, 
merely contains an-enabling provision , making E 
lawful for the relations of:the deceased father to 
apply for the guardianship of his children in- the’ 
presence of their mother, and ‘for the-court to: appoiit 
one of them if it. thinks fit to.. do go-in the interests 
of the minor, Indi v. Chania (1) ånd Gange Parshad, 
Rameshar v. Sahu (2), relied on. 4 E Wi 
Sentimental considerations should not be allowed 
to prevail against what is-for the obvious welfdfe of 
the minor. : TIN Ga aan itt 
- M. FY A. from an order of the Senior 
Sub-Judge, Lahore, dated: February 13; 
1933. ; f ; 
- Mr. Dina Nath 
lant. ; Pee aa F 
Mr, Ganga Ram, for the Respondents.. ., `; 

- Judgment.—One Lachhman Das, ‘7:4 
Zargar of Lahore, died in September’ 1928; 
leaving him surviving a: young widow} 
Musammat Ram Labhai, alias Krishan Piari 
and an infant son, Darshan Das, who was 
then one anda half years old, His other relat 
tions were his elder brother, Durga Das, res‘ 
pondent, who is lame and unmarried and 
keeps a petty goldsmith’s shop at Lahore, and 
mother, Musammat Kahan Devi, an old lady 
‘over 60 yearsof age. The only property 
which the deceased owned -at the time. of 
his death was a half-share in a house which 
has been mortgaged by ` the two brothers 
some years before. Within a few days of the 
death of Lachhman Das, - Musammat Ram 
Labhai, with the child’ Darshan Das; went 
over to live with her father, Lal Chand, and 
brother, Gian Chand. For nearly three 
years they lived there and during this’ period 
neither Durga Das nor Musammat Kahan 
Devi took any interest whatever in’- thém, 
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On April 21, 1931, Ram Labhai remarried 
and began to live with her second husband, 
Labha “Mal, in the -Gujranwala District. 
She took over the boy with her, and he 
has been living with them up to this 
time. 

Within a fortnight of the re-marriage, on 
May 5, 1931, Durga Das filed an application 
under the Guardians — and Wards Act for 
appointment, as guardian of the person and 
property of the minor. The application 
wasopposed by Musammat Ram Labhai 
and shortly afterwards she filed a counter- 
application asking for her own appointment 
as `: guardian, Her- father, Lal Chand, and 
brother, Gian Chand, also made’ separate 
applications supporting ‘Musammat Ram 
Labhai’s prayer, and ‘also urging that if 
for some reason the court was not inclined 
to’ appoint her as guardian, one of them 
might be appointed ‘as such, This was 
followed by a further application by 
Musammat Kahan Devi, the paternal grand- 
mother of the minor who put forward her 
claims in the event of her son, Durga Das's 
application being rejected. 

Proceedings in this simple matter dragg- 
ed on in the lower’ Court for nearly 21 
months, a part of the time being taken up 
in performing experiments in court for 
making the boy familiar with Durga Das 
and Musammat Kahan Devi. For this pur- 
pose he was brought into the . . court several 
times but whenever he was asked to go over 
to’ them he used to cry bitterly. The ex- 
periments having thus been unsuccessful 
the Judge decided to give a decision on the 
merits, and on February 13, 1933, he ap- 
pointed Durga ‘Das as the guardian of the 
person of the minor, holding that no appoint- 
iment was necessary for the guardianship of 
property, as theonly property of the minor 
was ‘the equity of redemption in ‘one-half of 
a heavily encumbered house. From this 
order Musammat Ram Labhai has appealed 
and Ihave examined the record and heard 
both Counsel at considerablelength. It waa 
contended by Counsel for the respondént, 
and this contention appears to have’ largely 
influenced the Subordinate Judge, that un- 
der 5. 3'of Act XVI of 1856, Musammat Ram 
Labhai, having remarried, had forfeited her 
natural right to the ‘guardianship of her mi- 
nor son from her first husband, and that 
his brother and ‘mother were ‘entitled to be 
appointed as such. ° Now in the first place, 
Tam extremely doubtful, if the provisions 
of that Act apply at all to the parties, 
They do not belong to one of the Hindu 
high castes and there” is evidence on the 
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record that the ‘practice of remarriage 
of widows is common among them.. 
It is well-seitied that under Hindu, 


Law the mother is, after the father, the natu- 
ral and legal gtardian of her children 
and does not lose her right by remarriage 
in cases when such remarriage is recognis- 
ed as valid by cusicm: Indi v. Chania 
(1) and Ganga Parshad v. Rameshar Sahu. 
(5). To such cases 8. 30f Act XVI of 1856 was 
obviously not intended io apply. But, as 
pointed out by Mookerji,J.,in the case last 
cited (pp. €72,73) even ander the Act, the 
mother is not considered to be physically 
dead and may, in appropriate cases, be ap-’ 
pointed as guardian, though notin her own 


natural right, but where it is for the. 
welfare of “the minor tọ do so. The Act. 
does not absolutely disqualify her from 


such appointment, but merely contains an. 
enabling provision making it lawful for the. 
relations of the deceased father to ap- 
ply for the guardianship of his children: 
in the presence of their mother, and ‘for 
the court toappoint one of them if it thinks 
fit to do so in the interests of the minor. IL 
do not think it necessary to pursue. the 
matter further, for even if s. 3 was applica- 
ble to this case, the order of the learned: 
Judge is defective inasmuch as he seems 
to have overlooked the proviso to tbe 
section which runs as follows: 

“Provided that, when the said children have not 
property of their own sufficient for their support 
and proper education whilst minors, ` no such api 
Pointmant shall be made otherwise than with the con- 
sent of themother, unless the proposed guardian 


shall have given security for the support and proper 
education of the children whilst minors’ 


Admittedly the minor in this case does 
not possess property of his own for’ his 
support and education during minority; 
and the respondent has not given security. 
as laid down inthe proviso, nor hasthe 
mother consented to his appointment. “The 
respondent, who was present in person and 
by Counsel before me, did not cffer tó 
furnish security as required by the im- 
perative provisions of the Statute under 
which he sought tó be appointed, and for 
this reason alone the order of the lower 
Court must be set aside. Nor does his 
previous conduct indicate that he is likely 
to take much interest in the minor, As 
stated already, soon after the kriya cer- 
emony of Lachhman Das, the minor and 
his widowed mother had toshiftto her 
parent’s house where they lived for nearly 
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thies years. . Daring this pariol Dargy Das 
did not contribute anything towards their ex- 
penses. In fact, he had been realizitig and 
appropriating to his own use the minor's 
share of the rent of tha house. So long as 


Musammat Ram Labhai was not remarried 


lis entirely neglected lər and her son, but 
as soon as she remarried, he pre- 
tended to -evince great. interest in his 
welfare and .at once filed an appli- 
cation forhis appointment as guardian 
of thé person and property of the minor. 
T-have no doubt that this application was 
filed in a spirit of petulant resentment 


against the remarriage of Musammat Ram 
rather than actuated by a sin- 


Labhai 
cére desire for the welfare of 
nor; 

‘The learned Senior Subordinate Judge 
has laid considerable stress on the fact that 
Durga Dasis a bachelor and being lame 


the mi- 


over forty years of age is notlikely to be 


married and therefore the minor Darshan 
Das is the “only hope of the family” and 
should -be made over to him and his mo- 
ther, Musanimat Kahan Devi. I donot 
think sentimental considerations of this kind 
should :be allowed to prevail against what 
ig for the obvious welfare of the minor. 
Hé is ofa very tender age yet and ob- 
viously requires the care and guidance of 
his mother for some years to come. She 
rémarried over two years ago and during 
this period she had looked after him very 
Well. Indeed in the application or throu- 
ghout the proceedings no charge of neglect 
has-beérn brought against her.’ The stept- 


father, Labha Mal, was present before me’ 


at thé hearing and expressed his willingness 
t0--bear the experses of the upkeep and 
education of the minor. He has already 
put him in school and has besn provid- 
ing him with food, raiment and the other 
necesSaries of life. I am of opinion, there- 
fore that at least for some years to come 
the boy should bé allowed to remain with 
his mother, and not made 
réspondent who has not evinced any 
interest in him so far. It may be that 
later-on when Darshan Das has grown in 
years it may be desirable to send him to 
the family of his father, but that is a con- 
tingency about which we need not speculate 
now. After careful consideration, I have 
reached the conclusion that thisis not a 


case, in which it is at all necessary to make | 


an appointment of the guardian of the 
person of the minor at this stage. The 
minor can live with his mother for three or 
four years more, after which Durga Das 
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over to the. 


aL 
or Musammat Wahan Devi iay; if 56 advise d 
apply for appointmenit-as guardian -of'his 
person and ths court dealing with "the 
case, may, if view of the advanced age:of 
the boy. and the other circumistanées then 
existing, come to the conclusion that itis 
in theinterésts of the minor that He should 
thenceforward live with, and be brought 
up by, the respondent. For the foregoing 
reasons, I accept the. appeal; set aside the 
dider of the lower Court appointing Durga 
Das as guardianof thé pefson of. Darshan 
Das, minof, and dismiss. his application for 
appointment as such. Having regard to all 
the circumstances, I leave the partiés to 
Wear their own costs. ar 

v. o Appeal accepted. - 
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NAGPUR JUDICIAL COMMISSIONER'S. 
COURT 


Civil Revision Application No, 427 
of 1932 
March 21, 1933 
STAPLES, A. J. O. 
LAXMINARAYAN—ApPpLICAN?T 


: _ versus ; 
FAJJULAL alias LAXMINARAYAN 
AND OTHERS—Non-APPLICANTS | | 

Pleadings—Inconsistent pleadings--Ownership and 
easenient—Claims, in the: alternative—Legality of— 
O. P. Land Revenue Act (II of 1917), ss. 55; 220- (b)—, 
Decision of Deputy Commissioner that lane is not 
public lane, finality of. ie phn 2 

The pleas of ownership and of easement, though in- 
consistent, are not contradictory and can be, put 
forward in the alternative. Ram Singh v. Sitaram (1), 
Narendra Nath Barari v, Abhoy Charan (2), Amrita, 
Nath Biswas v. Jogendra Chandra (3), Behari Lal v. 
Asutosh Banerji (4), relied on, Dwarka v, Ram Jatan 
G, Abdul Qiyum v. Mojiram (6), distinguished, 

ubha Rao v. Lakshmana Rao (7), explained., 

An order of Deputy Oommissioner . made under. 
s. 55, O. P. Land Revenue Act, deciding that a lane is 
not a public lane is final and cannot be assailed in a 
Civil Court, | 4 Ms . ; 

Application for revision of the order of 
the Sub-Judge, Second Class, Harda, 
dated August 13, 1932, in C.S. No. 62-47 of 
1931-32. 

Mr. Fida Hussain, for the Applicant. ps 

Mr. R. M. Bhagade, for the Non-Appli- 
canis, - 


Order.—The applicant with one other 
person brought a suit against the non- 
applicants for possession of a lane between 
his house and that of the defendants non- 
applicants or in the alternative for a right 
of way as an easement over the lane. ‘The 
tiral Court framed an Issue No. 4, “whether 
plaintiffs can. claim both the reliefs of 
ownership and easement in the alternative. 
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as glaimed -by them in. this suit?” The, 


J udge treated that issue.as a preliminary.. 
issue and recorded a finding to the effect, 
that, ‘such-inconsistent pleas could not - be: 
permitted -and .called _ on .the. plaintiffs to: 
amend their plaint and to decide- which 
relief’. they would’: claim. The plaintiffs. 
were not satisfied. with that order and haye 
applied to this court in revision... - 

< -It appears that. the. plaintifis-do not rally 
claim _ownership.. over the lane. and their 
case.was that the Jane, was a nazgul „lane 
over which they had -a right of way, An. 
appliċation had been made to the Deputy. 
Commissioner under the Land Revenue Act. 
for demarcation of the boundary, but the 
Deputy. Commissioner by his order dated 
December 22, 1930, of which a copyis on 
the record as Ex..P-1,. has found that it 
cannot be said that the lane is a public 
lancang.: that the’ matter: was ‘one of" en-. 
croachment, which should be decided by 
the Oivil Court. The plaintiffs therefore do 
not really set up any Claim of ownership 
over the lane, but on the strength of that 
order they had to put forward a claim for 
possession, as their original contention that 
.the lane was nazul has been negatived. 

Fhe- learned Counsel who appeared for 
the ‘applicant has -contended that the two 
reliefs claimed by his client are not really 
inconsistent- as the order of the Deputy: 
Commissioner: about -the lane not being 
nazul‘is ‘not bindihg upon’ the non-appli- 
cants, - I cannot,. however, accept this con- 
tention. - In thefirst place, it seems tome’ 
elgar thatthe order of ihe Deputy Commis- 
èipner in the matter was one passed under, 
5. 55.of.the Land. Revenue Act and that 
theréfore ihe jurisdiction of the Civil Court. 


is barred-under s. 220 (b) of that Act. The’ 


order therefore’ cannot; now. be ‘assailed or. 
disturbed and.it must beheld that the lane 
in dispute is not a nazul lane and therefore- 
it must belong to-one of the parties. - 
“It remains then to decide whether, in the 
circumstances, - the applicant can sue for 
possession or in the alternative for an 
easement ‘over the lane.” The lower Court 
has held that these - two pleas are absolutely 
inconsistent and relying on Ram Singh v: 
Sitaram (1), which he wrongly quotes as 
A.J- R. 1931 Nag.57, has held that a liti- 
gant should not be permitted to put forward 
such absolutely. inconsistent pleas. It is 
true that; as a rule, a plaintiff should not be 
allowed to put forward contradictory pleas, . 
but I am of opinion that the pleas of owner. 


< (1) 130 Ind Oas 109: A I R 1981 Nag "571; 26 NLR 
#367; Ind. Rul (1931) Nag 44, . 
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ship and. of easement; though inconsistent, , 
are not contradictory and can. be put fors, 
ward in the alternative. This is the view- 
taken in Narendra Nath, Barari v, Abhoy 
Charan (2); The learned J udge of the trial, 
Court is, I think, -mistaken in saying that. 
it was never laid down in the above Cal-. 
cutta case that such a procedure could bes 
permitted. In Amritanath . Biswas: y. 
Jogendra Chandra (3), and in Behari : Lal. 
v. Asutosh Banerji (4), such an alternative, 
claim: was permitted, and in Dwarka v. Ram, 
Jatan. (5), which I think has been mistaken . 
by. the Judge of the lower. Court, it was 
held that a plaintiff could . not be ‘allowed. 
to take the impossible position of being. 
the owner and of having a. simultaneous, 
right of easement overthe same land, but: 
that he may put forward such’ pleas i in. the 
alternative, and that, though such action: 
should be condemned, the ‘suit was not. 
liable to be dismissed on that account. . . 5 
- In.the present case the circumstances ara: 
somewhat unusual, as stated above, and in. ` 
the circumstances I am of opinion that the. 
plaintiffs should be allowed to put forward ` 
the alternative pleas of ownership. and of, 
easement if they so wish. It may be noted; 
that in Abdul Qayum v. Mojiram (6), this: 
matter was not expressly considered. What; 
has been held in that case and -in Suba Rage 
v. Lakshmana Rao (7), which it follows, is; 
that the important point to be considered i in. 
such a matteris the question guo anima; 
egerit with reference to the acts of user; 
alleged by the plaintiff: in other words, if, 
the plaintiff had used a way on an assertion’! 
of title of owner he could not put forward: 
such user in support of a tight of easements; 
That view, however, does not prevent the. 
putting forward of alternative pleas in as 
suit, though at the trial of the suit the; 
character of the user and the question -ofi 
quo animo egerit would have to. be decided; 
and, ifthe user is proved, one plea would: 
have to be affirmed. and the other i 
jected. 

I am of opinion, then, that the view taken; 
by the lower Court is incorrect and that in: 
the present case the plaintiff-applicant . 
should be allowed to put forward alternative. 
plees of ownership and easement. Ithere-: 
fore set aside the finding of the lower Court; 


(2) 34 O 51:4 O L J 487; 11 O W N 20, : 
(3) 69 Ind Cas 183; A I R 1924 Oal 369 5 
(4) 87 Ind Cas 19; AIR 1994 0al 758: 41 O L J 379; 
z m a Ind Cas 733; AIR 1930 All 877; (1930) A L.. 


ae {os Ind Cas 431, SAN LR HAIR 1922: 
a 
7 96 Ind Oas 968; 49M 820; A I R 1926 Mad 728: 
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and send the cass back to that court for 
‘trial on me.its. Costs of this application 
will be borne by the non-applicants. I fix 
Pleader's fees at Rs. 25. 

Ne. Appeal allowed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1967 of 1932 
han November 8, 1933 
= DALIP SINGE, J. 
ALLAH BAKESH—PLAINTIFF — : 
APPELLANT 


VETSUS y 


Tae PUNJAB ann SINDH BANK Lip. 
LYALLPUR, AND ANOTHESR-— DEFENDANTS — 

` RESPONDENTS. 

- Evidence Act {I of 1872), 3. 97—Mortgage-decree— 
Boundaries and area of property totally wrong— 
Oral evidence to explain intention of decree—Admis- 
sibility of. | 

In order to explain a decree one can look at the 
judgment and the pleadings of the parties. 
narily these are sufficient to clarify the issue and 
there isno need to go further. But when the bounda- 
ries and the area are wrongly given and the matter 
is not inthe least advanced from the position of the 
decres by locking at the judgmentand the plead- 
ings, oral evidence can be led to explain the facts 
and circumstances of the case from which the court 
will determine not what wes actually mortgaged 


which led to the decree, but as to what all the mis-. 


‘leading descriptions in the decree 
[p. 25, col. 2.) i 

S. A. from the decree of the Dis- 
dated 


are to convey, 


trict Judge, Rawalpindi, 


Judge, Second Class Rawalpindi, dated 

November 12, 1931. 

. Mr. Lala Badri Das,R. B. for the Appellant. 
Mr. M. C. Mahajan, for the Respondents. 
Judgment —These two appeals can be 

-disposed of in one judgment. The points 
arising are somewhat curious and it is 
necessary to statethe facts. 


It appearsthat one firm known as Budh 


Singh-Bishan Singh raiseda loan from the 
Punjab and Sindh Bank and by way of 
collateral security made an equitable 
mortgage by deposit of title deeds. This 
occurred on March 16, 1922. The Bank 
instituted a suit onthe mortgage on March 
31, 1925. The preliminary decree was 
obtained on November 10, 1927, and the 
final decree on February 24, 1928 for 
Rs. 26,393-11-9. In the meantime while the 
suit was proceeding the mortgagor had 
sold two plots to Allah Bakhsh and 
Muhammad Din, the plaintiffsin the present 
suits, This was on November 6, 1925. 
The area of the plot sold to Allah Bakhsh 
was 16 marlas 6 sarsahis and the area of 


Ordi- 


July. 
25, 1932, affirming that of the Subordinate 
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the plot sold’ to Muhammad Din was; 
4 marlas 4 sarsahis. In the suit brought 
by the Bank the plaint mentioned the 
present property in dispute as alif, gave its: 
area as 16 marlas 6 sarsahis and gave 
the following boundaries: ; 

North:—Open place and shop of Budh 
Singh-Gulab Singh 

Table sk land of Dost Muham- 
ina 

South:—Vacant site'of Gulab Singh 

West:-—-Public road. 

The boundaries are entered in a map 


_ Galled “be” in the plaint which is missing 


and acopy of which has been produced 
in the present case. Allah Bakhsh and 
Muhammad Din have brought the present 
suit for a declaration that the property.sold 
to them is not encumbered by the mortgage 
in favour of the Punjab and Sindh Bank. 
The trial Gourt framed various issues which 
do notat present concern us and dismisséd 
the suit. On appeal, however, the learned 
District Judge remanded the case back: 
to the trial Court for the decision of 
an issue which was raised by the pleadings 
and which is now Issue No. 2 (a),-namely. 
‘whether the property in suit was covered 
by the decree in the previous litigation”. 
According to that judgment to decide this. 
issue it Was obvious that evidence would 
be required and it would be necessary 
to prove the measurements of the property. 
After this remand the trial Court again: 
proceeded to decide the suit. It held that 
B2 far asthe description of the. property: 
and the boundaries were concerned, both 
the properties were covered by, the decree. 
But from the fact that the area correspond- 
ed only with the area of the plot-sold to 
Allah Bakhsh and from the fact ‘that the. 
title deed deposited in the -original mort-. 
gage of the Bank referred only. to the 
property of Allah Bakhsh, it was clear-that 
the property mortgaged was only.of Allah: 
Bakhsh andthe plaint and the judgment, . 
and decree must be held.-to. relate to that: 
property alone. He accordingly dismissed 
the suit of Allah Bakhsh, and decreed the, 
suit of Muhammad Din. The parties were. 
left to bear their own costs in both the: 
suits. On appeal before the learned Dis-. 
trict Judge it was held thatthe judgment 
of the Senior Subordinate Judge decreeing 
the Bank’s suits showed clearly that the, 
whole of theland was referred to. He (the. 
Senior Subordinate Judge) mentioned: 
houses upon it and as there were no build-: 
ings on the land claimed by Allah Bakhsh: 
and there was a shop or twoshops on the land. 


94 
claimed by Muhammad Din, therefore, the 
decree included both the properties. There 
was no error,according to the learned Dis- 
trict Judge, on theface of the judgment or 
decree, that it was not open to the court 
to go behind the decree or to consider what 
the measurements of the land showed what 
the title deed originally deposited referred 
to. Deciding the other issues again in 
favour of the defendant Bank he dismissed” 
theappeal of Allah Bakhsh and accepted 
the appeal of the Punjab andSindh Bank 
against Muhammad Din and dismissed the 
suit with costs in -both courts. Allah 
Bakhsh’s appeal was dismissed with costs. 
Against this Allah Bakhsh and Muhammad 
Din have filed two second appeals inthis 
court, | 

The learned Counsel appearing on their 
behalf has first of all contended that the 
decree in the present case contains no des- 
cription whatsoever of the property. Act- 
ually what has happened in this case is 
that there is a preliminary decree on which 
there isa note stating that the mortgaged 
property is described in a separate...... 
«ete. etc. Presumably the word “schedule” 
has been omitted. No such schedule is 
attached tothat preliminary decree, The 
final decree. comes next and that refers 
only to the mortgaged property. Behind 
this final decree is attached a schedule of 
the property giving the ‘area and boun- 
daries ete, ‘The property in dispute is men- 
tioned inthe very first paragraph of this 
schedule. and the area and boundaries are 
stated above, the area being 16 marlas 
6 sarsahis. I find that in both the courts 
below itwas conceded by the Counsel ap- 
pearing for thisappellant that the decree 
did contain a description of the boundaries. 
Presumably the schedule was being referred 
to or was understood tobe apart of the 
decree. The attention of counsel appearing 
must have been specifically drawn to the 
question of what was or was not mentioned 
in thedecree. An issue had indeed been 
framed by the Appellate Court and the 
case remanded onthis very point. To say 
‘the least if there was any force in this con- 
tention, it shows the greatest negligence 
onthe part of the Counsel appearing in the 
case not to have raised this point either 
before the trial Court or before the Appel- 
late Court. The schedule is not sealed in 
any way or signed in any way, butI do not 
think that any substitution has taken place 
as the plaint contains the same boundaries of 
the property. I thinkthat what has really 
happened isthat the schedule was attached 
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to the preliminary decree originally and 
instead of noting in the final decree that 
the schedule wis attached to the -pre- 
liminary decree, the office proceeded to 
attach ths final decree in between the pre- 
liminary decree and the schedule. No 
blame can attach to Counsel for the ap- 
pellant in this court who had only the 
judgments before him and could nof possib- 
ly imagine that the decree, strictly speak~ 
ing, perhaps, did not contain any boun- 
daries. But I. consider. that in the first 
place itis too late to raise this point in 
second appeal and, however hard it may 
beonthe parties, they must suffer for the 
negligence ofthe Counsel. Secondly evén 
on the merits I do not think there is 
really any force as the final decree must 
be taken to refer to the preliminary decree 
and I have little doubt that the schedule 
was attached to the preliminary decreé and 
it was negligent on ths part of the office 
to interpose the final decree between the 
schedule and the preliminary decree instead | 
of noting the existence in the final decree. 
J, therefore, do not accept this conten- 
tion on the part of the learned Counsel. © 
The second point sraised by the learned 
Counsel is that in any event the area given in 
the schedule corresponds to the ‘property of 
Allah Bakhsh only, that the boundary 
given in the same schedule corresponds. 
io nothing at all on the spot and that, 
in view of this confusion which extends to 
the plaint and throughout the judgment. 
and decree the only thing that should 
really be looked at now is the actual deposit 
of title deeds from which alone it would be 
possible todiscover what was the property 
actually mortgaged and that the mere 
fact that the description contains a refer“ 
ence to buildings, (the building is only on 
the plot sold to Muhammad Din), does not 
mean that both plots were mortgagéd. 
The description might be incorrect, but, 
if correct, then the area may be wrong. 
The boundaries are wrong and only the pro- 
perty of Muhammad Din might have been 
mortgaged. Hecontends thatif the sche- 
dule isto be taken as a portion of the’ 
decree, then the decree is a self-contained. 
document and ifit shows nothing or if it is 
impossible to locate the property, then 
both suits will succeed. At ány rate, he 
contends thatthe learned District Judge 
was wrong in saying that the description. 
and boundaries fixed the property and 
that no evidence could be taken to explain 
the decree.- He has referred: tos. 97 of the 
Evidence Act. In reply the learned Coun” 


1934 -` 
sel for ihe respondent contends that the 
area is wrong, the boundaries are partly 
transposed, that js to say, the northern 
boundary in the plaint has been confused 
with the actual western boundary; similarly 
the western boundary, in the plaint has 
been confused with the northern boundary: 
The eastern boundary in the plaint has beer 
confused with the southern boundary. 
The learned Counsel for the respondent 
Was constrained to admit that ihe southern 
boundary in the plaint is totally wrong 
and does not correspond to anything on the 
spot, He endeavoured to explain this by 
showing that there was a house of Gulab 
Singh onthe eastern boundary and that 
house had before it a vacant site which 
actually belonged to one Bagh Ali, that 
it had been wrongly assumed in the 
plaint that this vacant site belonged to 
Gulab Singh because of the presence of 
his ‘house and that Hence the southern 
boundary inthe plainthas beén wrongly 
described as a vacant site of Gulab Singh 
whereas it really should have been deseri- 
bed as the eastern boundary and the 
description should Have been thé vacant 
sité of Bagh Ali. For this he refers to 
the evidence of P. W. No.3. In contradic- 
tion to this endeavour to explain the 
Boundaries by .oral evidence he argues 
strenuously that the decree is quite clear 
but if not clear light can bé thrown,on it 
from the plaint or the judgment but that 
no oral evidence repugnant to it cam bë 
lëd at all. Now if this proposition were 
correct he would really be in a position 
of being quite unable to contend that 
there has been any transposition of boun- 
daries 4s thelearned Counsel has . endea- 
voured. to argue. I should really be 
constrained to hold that ` the boundaries 
are totally wrong, and therefore, in the 
present case what wehave really got would 
bea description, which, according to the 
learned Counsel for the respondent is correct 
dn area, which is wrong, and boundaries, 


which are also wrong, if no evidence’ 


is taken to explain them. The learned 
Counsel also referred to the shape as 
shown by the copy of the plan “be” which 
was attached tothe original ‘suit. This 
plan is certainly not mentioned in the 
schedule. Itisonly bya reference to the 
plaint that the plan would be taken to 
come in atall and the question whether 
the copy has been correctly proved or 
not hasnot been decided at. all by the 
learned , District Judge, who has based his 
decision purely onthe decree. I consider 
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25° 


in the circumstances of this case it was’ 
open to the parties to lead evidence to. 
prove what was the intention of the decree: 
Now, itis’ well known that in order f6 ex- 
plain a decree one can look at the judgment 


the least advanced from the position of 
the decree by looking at the judgmént- 
and the plaint and the pleas, I do noft sé 
that oral evidence cannot be led to. explain 
the facts and circumstances of-the case from ; 
which the court will determine not indeed 
what was actually mortgaged but will de- 
termine as to what all the various mis- 


leading descriptions in the deoree are to 


convey, ae 
_1, therefore, accept the appéal of both’ 
Mohammad Din and Allah Bakhsh | and 
remand the case to the learned Distriat 
Judge to decide both. appeals; having 
regard to all the considerations mentioned: 
above and the evidence led inthe case. Tt 
must clearly be understood that I am ex- 
pressing no opinion whatsoever on thé 
merits of the question as to whether -the 
property comprised in the decree contains: 
the property of Mohammad Din or the pro- 
perty of Allah Bakhshor either or both. or 
none. All this will be weighed by the 
learned District Judge who will consider 
it im the light of all the remarks contained 
in the above judgment and the existing. 
other facts 
showing the circumstances and give a 
decision on the point, Costs will abide 
the event. 

Ñe Case remanded. 
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BOMBAY HIGH COURT 
Criminal Revision Application 
No. 203 of 1933 
August 16, 1933 ee 
Baavuont, O. J., ano N. J. Wanra, Je °. 
EMPEROR—PROSECUTOR 


. VETSUS 
SHANKARSHET RAMSHET 
URAVANE—Accosep — PETITIONER. 

Criminal Procedure Coie (Act V of 1899), ss, 435 4°9 
—Revision—Accused, if entitled to contend that he: 
was, convicted on the strength of tainted evidence 
only —Evidence Act (I of 1872), s8. Lib illus. (b); 
188—Evidence of accomplice—Corroboration—A p- 
provers story being very probable—Whzther neces: 
sity of corroboration can be dispensed with, $ 

It is open to an accused person to contend dit 
revision that he has.heen convicted on the strangth « 

A 5 


i 
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of tainted evidence and tainted evidence only.and- 
that it is not the practice of the High Court to 
convict on such evidence, The Criminal Procedure 
Code confers the widest powers of revision upon 
the High Court and it is not proper for Judges, 
to lay down rules which confine that discretion in 
a’ manner in which the legislaure has not seen 


Emperor v. Lallubhai-(1), com- 


fit to confine it, 
mented’ upon, ` 

The evidence of an accomplice requires independ- 
ent corroboration as against each accused, Although 
it is not necessary that the evidence corroborating 
‘the story of-an spprover or an“ accomplice should 
be evidence which directly connects: 
accused with the offence, there must be some evi- 
dense which tends to show that the story of the 
approver or aczomplice ‘is true in so far as it relates 
to the-accused. 


‘av éireumstance cannot furnish corroboration af. 


‘the.dtory of an accomplice against an individual, 
accysed if either it has no criminal significance 


apart from details of the accomplice's story whith, 


dre hot themselves proved by independent evidence, - 
or the circumstance. is susceptible .of an innocent 


ek lanation which the court accepts ag prob- 
able. - 
The mere fact that the approver's story is a very 


probablé one is no resson for dispensing - with: the 
rulgi that such evidence requires independent corro- 
boration . Emperor v. Allisab (2), relied on. A 
, Or. R., A against convictions 


4 


ee lr. `B. Rao, 
Flehder, for ihe Crown. _ Pe ee mace 
“Beaumont, Cc. ads — These” “are appliea:: 
tions. in revision in which the. fwo accused ` 
ask - us to interfere with their- “conviction: 
under s. 201 of the. Indian Penal Code,; 
that is: to say, for concealing evidence of. 
an; offence. The ground on which’ the, 
accused ask us to interfere is that, as 
: they, ‘say the only evidence against them 
is that of an accomplice, and that there 
is no sufficient corroboration of that evidence 
such us the court. normally requires. At 
the outset the-learned Government Pleader 
referred us to “the case. of Emperor v. 
Lallubhai (D, in which it wae laid down 
that a conviction will not be disturbed by 
the High Court under its revisional juris- 
diction on: the mere ground that the rule 
„of practice which requires that the evidence 
of an accomplice should be corroborated 
has not been adhered to by the court which 
has-convicted unless there: are, exceptional 
eireumstances calling forthe exercise of- 
- that jurisdiction in the interests of justice: 
The:Uriminal Procedure; Code consers the 
widest, powers of revision upon, this court, 
~- (1) Sind, Cas’ 983; 11 Bom , L R EB; 10 Cr LI 


a, x 
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‘and 
_sentences pase sed by the Assistant Sessions. 
, gage, Poona, confirmed on appeal by ay 


147 I0. 


and I rather protest against Judges- seeking, 
to lay down rules which confine that dis- ` 
cretion in a manner in which the législat- . 
ure has not seen fit to confine it. Ithink? 
myself that it is clearly open to an accused ' 
person -in revision io contend that he has, 
been convicted on the strength of tainted. 
evidence and tainted evidence only, and’ 
that it is not the practice of this court-to 
convict’ on such evidence; and that if that 
contention is established the court should 
interfere. I think, therefore, we must 
consider the case on its merits. ROM 
The principal evidence in the case is, 
that of a man. named Chima who was, 
undoubtedly an accomplice, It appears: 
that-some time in May, 1931—the exact: 
date is not proved~a man named Bapu-’ 
saheb, who is the son of accused ‘No. 1, 
murdered his mistress named Sundrabai: 
in a house in Poona occupied by accused: 
No. 1 and Bapusaheb as part of the joint 
family property. Bapusaheb informed his’ 
wife Lilavati of the murder and made. 
her assist him in cleaning the room and. 
the knife used. Subsequently Lilavati was 
confined by Bapusaheb in this house for, 
about six months, when she escaped and’ 
informed the Police about’ the murder, and 
ultimately Bapusaheb was prosecuted and 
convicted’ and sentenced to transportation’ 
for life. The. story of Chima as to the, 
suppression of- evidence of the “murder, 
comés shortly to this: He is a’ servant. 
of accused No. 1 employed at a place’ 
Galled Vadgaon, some fivé or six miles 
from Poona, where accused No.-1 owns 
some fieldsand a building which is déscrib-’ 
ed as a bungalow, in which a man named 
Raghunath, who was somè relation of 
accused No. 1, lived. Raghunath had 
died, so his évidence was not available, 
On the’ ‘day. of the offence, according to’ 
Chima, he had į gone to Poona to accused’ 
No. L's” house to carry some wood; he had 
taken thé bullock cart over, and’ that was 
sent back with another servant: ‘In the: 
course of “the afternoon Chima was driven’ 
back to Vadgacn in a tonga in. which 
accused No. 2, who is the servant of 
accused Na. 1, wasin the habit of driving. 
his master; so that the threeiof them,’ 
accused No.. 1, accused No. 2 and Chima, 
were driven out to Vadgaon, according 10 
Chima’s evidence, on the day of the offence. ' 
Then, Chima was sent back to Poona 
with the bullock - cart, as he says, inorder’ 
to fetch manure, and accused ‘No. 2 seems’ 
to have gone back’ to Poona by a lory. 
Bubsequently Chima and accused No, 2 
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helped to carry the -body of the murdered 
woman which was wrapped in a carpet 
down the stairs, they. placed it in the 
bullock cart under. some manure, and 
took -it out to Vadgaon, “and then, accord- 
ing: to, Chima’s evidence they there buried. 
it in a room in the bungalow. under the 
express directions and superintendence. of 
accused No. 1. Somesix months later, Chima 
says, that. accused No. 1 told. him that 
Lilavati had informed the Police about 
this murder and that the., bones of the 
murdered. woman must, therefore, be dis. 
posed of, and. accordingly . Chima and 
accused No, 2 dug up the bones- and threw 
them, into: the canal. Eventually bones 
of a woman were found, in the canal., 
which bones were identified as 
of the’ murdered ` woman, and some 
teeth which fitted into the skull found in 
the canal, were found in the room of the. 
bungalow where the body was said to have 
been first buried. “Those facts undoubtedly 
tend to corroborate the general truth of 
QOhima’s story. ; f 


Now, both the trial Court and the lower. 


Appellate Court recognised that Chima is, 
an accomplice, and that the rule of the. 
court is that the.evidence of an accomplice 
requires some-independent corroboration as 
against each accused, and. both the courts. 
camé to ‘the -conclusion: that there was, 
sufficient corroboration. The learned Gov-; 
ernment Pleader has contended that it is: 
not . necessary -that the evidence -corro-- 
borating tha story, of an , approver or an 
accomplice .should be .eyidence which 
directly. _ connects the accused with 
the offence. I agree with. that , proposi-, 
tion, but- there must be some. evidence, 
which, tends to show that the story of the, 
approver or accomplice is true in .so far. 
as.it relates to the accused. For instance,’ 
if the story of. an „approver is that ‘the, 
accused took part in.a murder and robbery; 
and, that. he received part of-the stolen 
goods, independent evidence that the prop- 
erty: shown to have been stolen on the 
occasion of the offence is found with the 
accused, would be corroboration of the 
approver’s story’ against the accused, 
although the finding of -stolen property is 
obviously not in itself evidence that the 
accused took part -in-a murder. As the 
learned Government Pleader points out, 
if the rule were ihat you must have 
independent evidence against the accused 
of the, actual perpetration of the, offence, 


it would come, to. this that the -approver’s | 


evidence can only: be used by way of 


“those. 
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corroboration,, and that is not. the 
rule. ele te e A f r 
Now with regard to accused No. 1 the 


evidence of corroboration relied on by the. 

lower Courts is, first of all, that there is in- 
dependent evidence that accused No. 1 did on 
the day of the murder go to Vadgaon in the 
tenga, and that I think is so. But there 
is also evidence that accused No. 1. used 
to go out to Vadgaon every afternoon, and 
there, is no direct evidence that he actually 
went into the bungalow at Vadgaon either 
gn this day or any other occasion, He 


did not live there and. presumably his 


reason for going to Vadgaon as a rule 
would be that he wanted to inspect the land. 
Mr. Carden Noàd, who appears for accused 
No. 1, has contended as a proposition of 
law that a circumstance cannot furnish’ 
corroboration of the story of an accomplice 
against an individual accused if either it 
has no criminal significance apart from 
details of the acconiplice’s story which are 
not themselves proved by independent. 
evidence, or the circumstance is suscep- 
tible of an innocent explanation. which 
the court accepts as probable. Tthink’that 
proposition is sound. Applying it here, 
there is no criminal significance in accused: 


No. 1 having gone.to Vadgaon on the day, 


of the offence unléss we, accept the. story 
of ‘the accomplice that: he went there for 
the purpose of disposing of: the body; 
and his visit to Vadgaon is in itsélf capable 
of ar. innocent explanation because the evides 
nce is that he went to Vadgaon every day, at 
about the time on which heis alleged to have 
gone on the date of thé’ offence. - There: 


‘fore, it ‘seéms to me that the mêre fact 


that the accused is shown to have gone 
to, Vadgaon on the day of. offence “is ng 
corroboration of the accomplice's story “as 
to what the accused” did when he got ‘to 
Vadgaon. _ fis ly A ne 
< Then it is said ‘that. all” the ‘circim: 
stances of the case show that accused. No, | 
must have been a party tothe disposal 0: 
the body. , No doubt there is force in that, 
Accused ,No. 1 was living with his son 
Bapusaheb, and if Bapusaheb committed 
a murder and desired to dispose of the 
body on the accused’s place-at .Vadgaon, 
the probabilities are, having regard-to th 
relationship between the, parties, that 
Bapusaheb would take accused No, 1, hig 
father, into his confidence, and would ‘get 
him to make the necessary . arrangements 
for the disposal of the body at Vadgaon. 
But the mere fact that the approver 


‘story is a very probable one ‘is no reason 
Me ke 
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for dispensing with the rule that such 
evidence requires independent corrobora- 
tion. That proposition was acted upon 
yécently by this court in Emperor v. Allisab 
(2), where it was laid down: as a definite 
rile of prudence that the' evidence of an 
accomplice should not be acted upon unless 
edtroborated. as against the particular 
accused in material respects, and that that 
rulé should bè applied, however little 
reason there was to doubt the approver’s 
Story. I have no doubt that the strict 
pplication of that rule does sometimes 
tésult in a guilty person being acquitted, 
and this may be‘one of those cases, But 
ofthe other hand I am quite sure that’ 
if the rule were otherwise, the result would 
frequently be the conviction of innoceit 
persons, because it is so easy for an 


approver or an accomplice, who is telling - 


a: story which is in substance true, and, 


therefore, not capable of being shaken in | 


éross-examination, to introduce into that 
story the namés of innocent persons along 
with thé guilty. In my viéw there is 
feàlly xo corroboration of the story of 
Ohima as against accused No. 1. It is 
eonceivable that the relations between 
Bapusaheb and his father were not cordial; 
and ‘that the arrangements for the disposal 
of the body. were made by Bapusaheb 
with the two servants, who would no doubt’ 
Rave to act in collusion’with the man who 
was’ living at thé bungalow, but that their 
instructions were to keep matters from 
the knowledge of accuséd No. 1. 
possible that accused No, 1 knew nothing: 
about the disposal of thé body, although 
F quite agree with the learned Sessions 
Judge that the probabilities of the case 
are all‘thé other way. However, in my 
judgment mere probability of guilt is not 
any corroboration of the approver’s story. 
I think, therefore, that in the case’ of 
accused No. 1 we must set aside the 
conviction and sentence and allow - his 
application. 

“The case of accused No, 2 is different, 
because there is undoubtedly as against 
him ‘the “evidence of Lilavati, the wife of 
Bapusaheb, who says definitely in‘ her evi- 
dence that Chima and accused No. 2 
Prought ` down the murdered woman's 
dorpse tied in a carpet and that they 
Garried it to the back of the house where 
the cart was waiting. The trial 
ånd the lower Appellate Court 

:, (2) 141 Ind Oas 347; 34 Bom. L R 1452; A IR 
1933 Bom. 24; Ind Rul (1933) Bom. 76; 34 Or LJ 
136; 


Court 
having 


"EMPEROR V. SHANKARSHET RAMSHET URAYANE 


‘far as appellant 


It is 
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accepted that evidence, and it being 
evidence of a nature on which they could’ 
properly act, there is Ithink no ground 
on which we can properly interfere in 
revision. I think, therefore, that in the 
case of accused No. 2 we must dismiss 
the application. f $ 

With regard to the sentence on accused 
No. 2, namely, eighteen months’ rigorous’ 
imprisonment, we are asked to reduce that, 
I have no doubt that accused No. 2 was 
in a difficult position and that pressure was 
brought to bear upon him by his master; 
But it seems to me that the offence was & 
very serious one and servants must learn 
to resist this sort of pressure. There is, 
I. think, no ground on which we can 
réduce the sentence. . ` 

Accussd No. 1 acquitted and ordered to 
be set atliberty. Fine,if paid, to be - re- 
funded. . 

N. J. Wadia, J.—I agrees It has been 
admitted by both the lower Courts that as 
No. 1 is concerned the 
case restssolely on the evidence, of the’ 
accomplice Chima. With -regard to ap- 
pellant No. 2, Chima’s evidence is sip? 
ported by that of Lilavati. The quéstion 
whether Lilavati’s evidence is or is ‘not 
réliable is not one which we could ċòn- 
sidér in révision, though if I -had to give: 
an opinion I would have’ no hesitation- im 
saying that on this point it is’quite reliable: 
There is, therefore,no reason to justify -ùg 
in interfering with the conviction of appel- 
lant. No.2, As regards ‘appellant-No. b 
both the courts have admitied the necessity 
of corroboration of the evidence’ of the 
accomplice. They have also realised‘ that 
that corroboration must not merely be such 
ds’ to prove generally the truth of the: ap- 
prover’s story but such as would connect 
appellant No, 1. with the'crime. Thè cir- 
cumstances on which -the lower Couris 
have relied’ as affording corroboration do 
not, in my opinion, carry the case against 
appellant No. 1 beyond providing very 
strong grounds for: suspicion that he must 
have been concerned in the offence. All 
that can be said against himis that the 
bungalow or farm-shed in which Sundara- 
bais body was first buried was on the 
appellant’s own land and that he used to 
visit this land every day, that as thé 
disposal of the dead body took two days, 
and as some months later the body was 
again exhumed from the room in the 
bungalow in which it had been buried, it 
is tinlikely in the éxtreme that accused 
No. 2 and Chima, who.were servants of 
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accused No. 1, would have done these 
things without the consent or order oftheir 
master appellant No. 1. It is, however, 
to be remembered that appellant No. 1 
and Bapusaheb were members of a joint 
family, that Bapusaheb himself was a 
grown up person, and according to the 
evidence a brother or relative of appel- 
lant No.1 named Raghunath was perma- 
nently staying in the Vadgaon bungalow. 
It is therefore, not impossible that the 
body may have been buried in the bun- 
galow underthe orders and supervision of 
Bapusaheb or Raghunath without appel- 
lant No. 1 knowing about it or without 
his taking an active part in the business. 
Mere knowledge on his part thatthe body 
hid been buried in the bungalow would 
not’ “be sufficient for his conviction under 
s. 201. The utmost, therefore, that the evid- 
ence wouldshow would be that ib is ex- 
tremely improbable that appellant No 1 
could not have known of what had been 
done’ with regard to Sundra Bai’s body, and 
that it is ‘extremely probable that he him- 
self was concerned in what had been done. 
But such extreme probability cannot be 
considered as sufficient proof of his guilt, 
The accomplice’s evidence would need cor- 
roboration under any circumstances accord- 
ing to the rule whichthe courts have 
almost invariably followed. In this case 
the necessity of such corroboration is all 
ths greater in view of the fact that Chima, 


according tothe facts elicited in his own- 


Gross-examination and according to the 
evidence of the Policé Sub-Inspector, was a 
most unwilling witness; he was first ex- 
‘amined by the Police, and it was only by 
very ` show degrees, and by repeated 
questioning that ‘the story with regard to the 
-offence could be elicited from him. For 
these reasons I consider that the applica- 
tion of appellant No.1 should be allowed 

and that of appellant No. 2 dismissed. 

Ne Order accordingly. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1632 of 1932 
May 16, 1933 ; 
TEK CHAND AND MONROE, JJ. 
CHANDGI RAM AND OTHERS —- 
© PLAINTIFFS — APPELLANTS 
VETSUS 
RAM BUKH DAS AND OTHERS—DEFENOANTS 
— RESPONDENTS 
Punjab Courts Act (VI of 1918),s. 89—Suit for 
pregrerion of sale of agricultural land—Value of 
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a) 


Suit—Decree for possession—Value of encumbrance 
‘exceeding pecuniary jurisdiction of court—Decree, if 
ultra vires, 

The value of suit for purposes of jurisdiction 
in suits for pre-emption of sales of agricultural land 
is admittedly thirty times the land revenue ‘assessed 
on land, and under s. 39, Punjab Courts ‘Att,’ the 
forum of appeal i is determined by the ‘value of the 
original suit, The mere fact that the court passes it 
deeree for possession subject to an encumbrance, 
which exceeds the pecuniary jurisdiction of the 
court, does not make the decree so passed ultra vires, 


8. ©. A, from a decree of the District 
Judge, Delhi, dated July 25, 1932. 

Mr. Kishan Dial, for the Appellants. 

Messrs, M. C. Mahajan and N. C. Mehra, 
for the Respondents. 

Judgment.—Nathan and Daya Ram, 
defendants Nos. 1 and 2, sold 46° bighas 
of agricultural land in village. Qamaruddin 
Nagar, Delhi Province, to Ram Sukh Das, 
Kishan Lal, Kanwar Singh and Umrac 
Singh, defendants Nos. 3 to 6, for Rs. 7,500. 
The plaintifs brought a suit to pre- empt 
the sale on payment of Rs. 750 only, which 
they alleged was the real consideration 
for the sale transaction and representéd 
the market value of the property sold. 
The land was assessed to revenue at 
Rs. 14-8-0 and the value of the suit for 
purposes of jurisdiction under the rules 
framed by the Local Government undér 
the Suits Valuation Act was Rs. 435, and 
the value for payment of court-fee under 
s: 7, Court Fees Act, was Rs. 145. The con-' 
sideration recited in the deed. consisted of 
the following terms: 

1. Left with the vendee for payment to Harphul 

-~ the previous mortgagee, ` Rs. 3,500 


2. Due to the vendees as mortgagees by means of 
oral mortgages on behalf of Nathan. 


Rs. 1 0. 


1,000, 

4. Paid to Bahadur, a creditor of Dee Ram, 
vendor, Rs. 113. 

5. Paid to the vendors before execution of the 
‘ sale deed for the purchase`of cattle and grain 
* ete Rs, 237 
6. Paid to the vendors for the expenses of the 
execution and registration of the sale- deed. > 


“Rs. 200. 
7, Paid before the Sub-Registrar. Rs. 750. 


The trial Judge did not go into the 
genuineness of the prior mortgages, but: 
held the other debts to be fictitious and. 
passed a decree in favour of the plaintiffs. 
for possession’on payment of Rs: 862-8-0. 
The vendees appealed to the District Judge: 
and prayed that the plaintiffs be given “a 
decree for pre-emption on payment `of 
Rs. 4,000 “subject to the mortgage in favour 
of Harphul. The District Judge accépted. 
the appeal and modified the tereh oF 


8, Paid to Chhatar, a creditor of Nathan, 
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the trial Court granting the plaintiffs a 
“decreé for possession of the land by way of pre- 
emption. subject to the mortgage in favour of 
Harphul on payment of Ks. 4,00 on or before 
Saptember 3, 1932., - bgt | a 
failing which the plaintiffs’ suit was to 
stand dismissed. It was also directed that 
before’ the decree could be executed the 
plaintiffs must makeup the court-fee in the 
trial Court on Rs, 7,500, On second appeal 
before us the principal point urged by 
Mr. Kishan Dial on behalf of the plaintiffs- 
appellants is that the decree passed by the 
District: Judge was ultra vires as it was 
beyond the maximum limit of his pecuniary 
` jurisdiction. In my opin‘on this contention 
ig devoid of force and I have no hesitation 
in overruling it. The value of the suit 
for purposes of jurisdiction in suits for 
pre-emption ; of sales of agricultural land 
is admittedly thirty times the land revenues 
‘assessed- on land, and in this case this 
was Rs. 435. Unders. 39, Punjab Courts 
Act, the forum of appeal is determined 
by the “value of the original suit" and 
itis not denied the learned District Judge 
had jurisdiction to entertain the appeal. 
It is however contended that the decree 
passed by him ‘was beyond the maximum 
limit ‘of his appellate pecuniary jurisdic- 
tion. But as has been stated already in 
this case the décree actually passed by 
the learned District Judge was for posses- 
sion of the land in suit, subject to the 
mortgageé in favour of Harphul, on payment 
of Rs, 4,000. This was obviously within 
the learned District ` Judge's pecuniary 
jurisdiction and therefore the decree cannot 
“pe said to be ultra vires, 
“Mr. Kishan Dial very properly did not 
argue the other -grounds of appeal which 
' dealt with the findings of fact recorded 
‘by the learned District Judge. ‘The decree 
‘of the learned Judge was thereforé correct 
and must be affirmed. There is however 
one point which has been brought to our 
notice by Mr. Kishen Dial and on which 
the learned District Judge has obviously 
gone wrong. He has ordered the plaintiffs 
: to make up the court-fee in the trial Court 
on Rs. 7,500, apparently on the ground that 
in this suit the plaint should have been 
valued for purposes of court-fee at Rs. 7,500, 
The learned District Judge is obviously 
‘wrong on this point as under s. 7, Court Fees 
Act, in suits of this kind, the court-fee 
payable is to be calculated on ten times 
the land revenue assessed on the land. I 
‘would therefore hold that this portion of the 
learned District Judge’s order is erronéous. 
. The appeal, has failed on'the merits and 
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_is dismissed, except to this extent- that- the” 


order of the District Tudge requiring.-thé’ 
plaintiffs to make up the deficiency in: 
court-fee on the plaint on Rs, 7,500 is set? 
aside. The vendee-respondent will get’ 
his costs of this appeal from the appel- 
ants. 


N. Order accordingly. 





SIND JUDICIAL COMMISSIONER’ 
TT COURT. . 
First Civil Appeal No. 58 of 1929 

August 17, 1933 ae Re 

RUPCHAND, J. C., AND Manra, A. J. C. 

KALIANDAS BALCHAND— 
APPELLANT 
versus "i 
MAHOMED KHAN AND OTESERS— : > 
RESFONDENTS ` RIAIN 
Limitation Act (IX of 1908), Sch. I, Art. 152. (8) 
Certification of payment dftér decree is time-barred, 
whether can save-limitation—Instalment decree—Ac- 
ceptance of overdue instalment, whether amounts ‘to 
watver—Waiver, effect of-—Limitation—Exemptions 
must be pleaded, 4 : wi 
A certification of payment by the decree-holder 
made after the expiry ofthe period of limitation for 
execution cannot be pleaded as a astey-ir-aid of exe- 
cution and cannot revive the decree. i 

Acceptance of an overdue instalment cannot by 
itself amount to waiver in the case of an instalment 
decree, much less can it prove waiver of the right tò 
sue for the whole amount: without waiver of the 
clause relating to paymentzof interest on default of 
any instalment.. Further, if acceptance of overdue 
instalments amounts to Waiver the instalments must 
be deemed to have been-paid on the -due dates fixed 
for payment, Inre..Mancharji H. ‘Readymoney (1), 
referred to. ^ iE ‘ 
Where a decrec-holder relies upon a particular 
groundas saving an application from limitation it is 
incumbent on him to specify that ground in the ap- 
plication, 3 i k 
Messrs. Javhermal Vilaitrai, for the Ap- 


pellant. ue ` 
Messrs. Khanchand Gopaldas, for the 
Respondents. ' . 


Judgment. - The appellant is the holder 
of a mortgage decree against respondent 
Nc. | which inter alia provided for payment 
of the decretal amount in five equal 
instalments of Rs. 2,000 each -payable on 
April 1, ofeach year commencing from 
April, 1923. The decree further provided 
as follows: f 

“ .. «In default of payment of any instalment 
at the appointed time the defendants should pay 
interest thereon at the rate of 12 annas per cent. 
per mensem. In case the defendant fails to pay any 
two instalments, wholly or partly, successively at 
the fixed time, then on the day next to the day appoint- 
ed for the payment’ of the second unpaid instalment he 
should pay the whole balance together with’ interest 


‘at thé above rate, 4. ¢., ab 12 per cent per mengem,” >- 
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There was a default in payment of the 
first instalment, and on September 41, 
1923, the appellant filed an application 
for execution of the amount due in respect 
of thatinstalment and obtained satisfaction. 
There was a default in payment of the 
second and subsequent instalments. in so 
far as they were not paid on due dates. 
But the appellant made no application to 
the Court until December 5, 1928, when 
he -filed the present execution application 
stating therein that he had received only 
Rs. 10,000 towards part payment of the 
decree, thata sum of Rs. -11,331-4-0 was 
due to him as the balance under the 


decree, and that he sought execution of, 
‘ default clause by accepting the overdue 


the -decree for this balance. Jn ihis ap- 
plication he referred to the first clause of 
the -decree which provides for payment of 
interest on overdue instalments,’ but he 
madé no mention whatsoever of the clause 
providing for payment of the whole 
amount due under the decree in theevent 
of default of payment of the second 
instalment on due date. Inthe memo of 
account attached to the application -he 
however calculated interest on Rs. 8,000 
from April ?, 1925, indicating thereby that 


the whole amount then due had become | 


payable at once. 

The learned Judge below dismissed the 
execution application as barred by 
limitation, Three points have been taken 
before us, but there is no- substance in 
either of them. The first point urged be- 
fore us is that the ‘certification by the ap- 
pellants of payments received by-him afford 
a fresh starting point of limitation. No 


authority has been referred to in support of ` 


this broad proposition, nor ‘could there be 
any. “The only way in which certification 
of payment by a decree-holder can be plead- 
ed as reviving limitation is on the ground 
that it amounts to a step-in-aid of execu- 
tion within the meaning of Art. 182, 
Limitation Act. But such a step must ne~ 
cessarily be taken before the decree gets’ 
statute-barred. The certification in the pre- 
sent. case was admittedly made alter the 
expiry of the three years from the date of 
the, second default. It could not therefore 
be pleaded as a siep-in-execution and could 


nos revive limitation on that or on any . 


other ground. 

The next point urged by the icarned: 
Advocate is that the acceptance by the 
decree-holder of the overdue instalments 
amounted to a waiver of the default clause 
and that therefore the claim for interest 
which had accrued due during three yeara 
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preceding the execution application was 
within time. Nowinthe first place if the 
plaintiff relied upon the alleged waiver as 
reviving limitation it was incumbent upon 
him to ‘specify that ground in his execution 
application. ` Having failed to do so it is 
not open to him to take advantage of it. 
In the next place he cannot be permitted 
to blow hot and cold at the same breath. 
He~has in his memo of' account filed by 
him ` treated the default as having been 
committed on April 2, 1925. That being 80 
it is too late in the day for him to:allege 
that there was a waiver. Apart from this it 
would appear that if it is the case of-the 
appellant that he impliedly waived the 


instalments, it follows that he accepted 
the earlier payments as having been*made 
to him on the due dates fixed for paymetit: 


` Bee In re Mancharji H. Readymoney (1) 


That being so he is also ‘estopped front 
contending that the last two instalments 
which were paid under similar circumstan! 
ces were not accepted by him on the samé 
terms, that is to say on the terms that no 
interest’ would be charged. It was faihtlý 
suggested that the appellant had waived the 
default clause and not the clause relating 
toy payment of interest. But the only fact 
relied upon as,barring waiver is the fact 
of thé acceptance by the judgment-credi- 
tor of the overdue instalment. If is"well 
settled that such acceptance cannot by it- 


_ self prove ‘waiver much less can it prove 


waiver of “one clause and not the other, 
For all these reasons this appeal ` ‘fails: and 
is < Aan SG with costs. 

` Appeal diated” 
a (1868)5 B HO R 55. > y 
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“LAHORE HIGH COURT ' 
Beocnd Civil Appeal No, 1499 of 1932 . 
June 20, 1933 


TEK Onann, J. ae 
SHER SINGH-DULA SIN Gi aw 
DEFENDANTS—-APPELLANTS . > v 
VETSUS ` 
GOPAL SINGH AND ANOTARR=— PLAINTIF 
— RESPONDENTS. 


Civil Procedure Code {Act V of 1908), 0. XXI, 
m, 68 — Objection to attachment by mortgagee—Dismissal 


`- of— Declaratory suit—Burden of proof. 


Where the mortgagee filed a declaratory ‘suit 
under O. XXI,r. 63, Oivil Procedure Code, after. his 


. objection to attachment was dismissed: 


Held, that the burden of proving that the mortgage 
was for consideration and was executed in -good faith 
lay on the mortgagee. The court should give definite 
finding on .these points and also see. whether, tha 
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transaction was a collusive one where the parties are 
near relatives, ` i 
CS. C. A. from a decree of the Dis- 
trict Judge, Lyallpur, dated May 3, 1932. 

Mi. Asa Ram, for the Appellants. 

Mr. J. R. Agnihotri for Anant Ram 
Khoéla, for the Respondents, 
“ Judgment.—This case has been very 
unsatisfaciorily dealt with by the learned 
District Judge and must be remanded to 
him - for rehearing and re-decision. In 
execution of a decree obtained by firm 
Sher Singh-Dula Singh, defendant No. 2 
against Sant Singh, defendant No. 1, 
certain property belonging to the latter 
was attached. The plaintiff Gopal Singh, 
who is a maternal cousin of the judgment- 
debtor, objected to the attachmeft’on 
the ground that the property had been 
mortgaged to him by a deed executed 
ahd registered on July 13, 1922 and 
that it should be sold subject to his charge. 
The objection was disallowed and Gopal 
Singh instituted a suitunderO. XXT, r. 63, 
pon Proceduré Code, for the usual declara- 
jon. The sut has been decreed and 
defendant No. 2 has preferred a second 
appeal to this court, 

“Phe first issue in the suit was whether 
the mortgage set up by the plaintiff was for 
consideration. This is one of the essential 
points in,the case, but the learned District 
Judge has not ‘recorded any clear finding 
on it. He has not discussed the’ evidencé 
at all, but has contended himself with mak- 
ing certain “remarks in passing”. The 
District: Court being the final Court of 
Appeal on the questions of facis, the learn- 
ed Judge was bound to cume to a detinite 
finding on this issue, after considering the 


evidence of the parties bearing onit. The | 


second ‘issue framed by the trial Court 
‘was whether the said mortgage was 
“intended to defeat or delay the claim of defend- 
ant No: 2 andisin the nature ofa mala fide trans- 
erso- - 

The onus was placed on defendant 
No. 2, and there can be no doubt that this 
was clearly wrong. But this issue, such 
as it was, the learned District Judge has 
not thought fit to decide, he being of opi- 
nion that it “did not arise for decision in 
the case’. Asheldin Janki Das v. Gulzar 
(1), following the decision of their Lordships 
bf the ‘Privy Council in Muhammad Ali Mu- 
hammad Khan v. Bismilla Begam (2), in 
eases of this kind the two essential points 

(1) 131 Ind. Cas. 383; AIR 1932. Lah, 174; 12 Lah, 
763;.32 P L R300; Ind Rul, (1931) Lah. 479, 

- (2) 128 Ind. Oas, 647; A IR 1930 P 0255; 35 0 W 

324; 7 OW N 821; 32 Bom L R 155; 60 ML J 

41; 33.L W 307; (1931) M W.N 1 (È, O). 
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requiring decision are, whether the transzc- 
tion on which the plaintiff (who had been 
unsuccessful in his objection before the 
executing Court) relies was for consideration 
and whether it had been effected in good 
faith and that the onus of proving both 
these points lies on him. ‘The learned 
District Judge should, therefore, have re- 
framed this issue and given a definite find- 
ing on it, after taking further evidence if 
he thought that the materials on the record 
were insufficient to enable him to decide 
it, or the parties had been prejudiced by 
the wrong allocation of onus, 

The learned Judge has not decided the 
third issue relating to collusion, being of 
opinion that this question also was irrelev- 
ant. This question again has an import- 
ant bearing on the case, in view of the fact 
that the alienor and the alienee are near 
relations. For the foregoing reasons this 
appeal must be accepted, the judgment and 
decree of the District Judge set aside and 
the case remitted to him for rehearing and 
disposal with reférence to the foregoing 
remarks. Court-fee on the appeal shall be 
refunded ; other costs shall be costs in the 
cause. 

v. Appeal accepted. 


CALCUTTAHIGH COURT. 
FULL BENCH 
Capital Sentence: Case No. 22 of 1933 


| with . 
Criminal Appeals A 679, 680 and 6780£ 
1933 


November 14, 1933 
PANOKRIDGE, AMEER ALI AND 
M. ©. Guoss, JJ. 
EMPEROR — Oprosits Party 


VETSUS 
SURJYA KUMAR SEN 

“AND ANOTHER — ACCUSED - APPELLANTS. 

Penal Code (Act XLV of 1860), ss. 109, 121, 181-A, 
802—Arms Act (XI òf 1878), 8.19 (f)—Waging war 
against theKing—Causing the death of innocent 
persons—Sentence—Weapons used in resistance and 
not in aggression— Whether material—Instigating raid 
or leader of raid in which death is caused—Abetment of 
murder—Attack on Officials of the Government—Whe- 
ther necessary for offence of waging war against the 
King—Evidence Act (I of 1872), 8. 10—Document 
writlen by a person describing conversation with 
stranger who refers to accused as a  conspirator— 
Admissibility of—Criminal trial—Burden of proof— 
Accused putting on record statement of his criminal 
activities—Absence of repudiation or reasonable ex- 
planation——Statement, if can be regarded as conclu- 
sive— Proof aliunde of truth of admission of guilt— 
Necessity of. + i 

Where, ever since the accused's release from in- 
ternment ho had been plannipg and plotting against 
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the King's Government and his plans were put into 
active operation an a certain date and up to the date 
of hisarrest, they were pursued with complete 
ruthlessne:s and disregard for the sanctity of human 
life and he had further been found to be personal- 
ly responsible fur the deaths of two innocent per- 
sons and he was alsoresponsible forthe deaths of 
the cum of what was known as the Armoury 

aid : 

Held, that he was rightly convicted under ss. 121 
and 12.-A, Penal Code, with murder and with abet- 
ment of murder and that the sentence of death was 
rightly passed on him. [p. 42, cole 1 & 2.) 

Where a conspiracy was in action or existence and 
the accused was still a member of it and it was his 
intention to use violencs whenoccasion demanded it 
and he did use violence, he was a rebel in arms 
against the Crownandinthe unlawful possession 
of deadly weapons : 

Held, that it was immaterial whether the accused 
used those weapous in acts of aggression or of re- 
sistance, 

Any person who instigates a raider, or leader of 
tho raid in which death has been caused is guilty of 
abetment of murder. 

Where an lastitute wasattacked because the per- 
sons using if were Europeans ard Anglo-Indians 
who might be expected to be supporters of the Gov- 
ernment, the mere fact thatonly one of the persons 
present there was an Official would not make the raid 
on the Institute anything less than waging war. 

A document written by a person since deceased in 
which she described her conversations with a third 
person in which she said that he told her that 
among his revolutionary friends was the accused, to 
whom he was accustomed to turn for guidance, is 
admissible under s. 10, Evidence Act,as the state- 
ment 1f proved is itself a relevant fact by virtua of 
s. LU. The statement by the writeris a relevant 
fact and being admissible under s. 10is evidence of 
all the conspirators including the accused, to the effect 
that the third person made hie statement concerning 
the accused. 

_ The former association of an accused person with 
proved conspirators must be construed in the light of 
his subsequent actions, 

Ifa person voluntarily elects to put on record a 
statement of his criminal activities, and thereafter 
neither repudiates that statement nor offers area- 
sonable explanation of it, he has no grievance what- 
ever if the court regards that statement as conclu- 
sive against him. In such circumstances thereis no 
burden placed on the Orowa of establishing the 
trati, of the admissions of guilt aliunde. |p. 40, 
co 

Sir V. N. Sircar, The Advocate General 
(withhim Rai N. N. Banerji Bahadur), for 
the Crown. . 


Messrs. B. C. Chatterji, Radhika Ranjan, 
Guha, Santosh Kumar Basu, Parimal 
Mukherjee, J.C. Gupta, and A. K. Das, 
for the Appellant. 


dudgment.—The appellants before us 
were tried by Commissioners appointed 
under the Bengal Criminal Law Amendment 
Act, 1925. They were all charged with con- 
spiracy to wage war against the King 
[s. 1-1-A, Indian Penal Code] and with 
waging or abetting the waging of such war 
under s, 121, Indian Penal Code. The ap- 


7-5 & 6 


EMPEROR V. SURJYA KUMAR SEN 


Act. 


33 


vellant Sen was further charged with the 
murder of Captain Cameron at Dalghat 
on June 13, 1932, and with the abetment 
ofthe murder of Mrs. Sullivan at Pahar- 
tali on September 24, 1932. The appellant 
Dastidar and the female appellant were 
charged with attempted murder at Gahira 
on May 19, 1933, with the unlawful posses- 
sion of explosives under s. 4 (b), Explo- 
sive Substances Act, 1908 and with the 
unlawful possession of arms and ammuni-~- 
tion on the same date and at the same 
place [s. 19 (f) of the Indian Arms Act, 1878.] 
There is a further chargeagainst the ap- 
pellant Dastidar of attempting to murder, 
Assistant Sub-Inspector Sasanko Bhatta- 
charji on March 6, 1931. 

Te trial began on June 15, 1933. The 
Commissioners examined 170 witnesses, 
and in the course of the proceedings 346 
documentary and material exhibits were 
tendered. The Commissioners delivered 
their judgment on August 14, 1933, con- 
victing the appellants on all charges 
framed against them, with the exception of 
the charge of attempted murder at Gahira 
of which the appellant Dastidar and the 
female appellant were found not. guilty 
and acquitted. They sentenced the male 
appellants to death under s. 121, Indian 
Penal Code and the female. appellant to 
transportation for life under the same 
section. They passed no separate sen- 
tences inrespect of the other offencesof 
which the appellants were convicted. . 

The only objection taken before the Com- 
missioners astothe form and conduct of the 
trial was with reference to the charge 
under s. 4 (b) of the Explosive Substances 
The Commissioners overruled this 
objection, and when Mr. Basu for the ap- 
pellant Dastidar was taking the point 
before us, the learned Advocate General 
for the crown stated that, inasmuch as no 
sentence had been passed under that 
section, he would nave no objection if, in 
order to save the time of the court, the 
convictions of the appellant Dastidar and 
the female appellant under it were set 
aside, and we thereupon decided to accept 


this suggestion. 


We have now to deal with the convie- 
tions under the other sections, against all 
of which the appellants have appealed. 
In addition, as the male appellants have 
been sentenced to death, the propriety of 
their conviction unders. 121, Indian Penal 
Code andofthe sentences imposed upon 
them has to be considered by us under 
Chap. XXVII, Criminal Procedure Code, 
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The Commissioners have given a detailed 
account of the events al Chittagong during 
the period beginning with the preparations 
for the Armoury Raid of April 18, 1930 and 
ending with the arrestof the appellants 
Tarakeswar Dastidar and Kalpana Dutt on 
May 19, 1933. 

There is no need for us to recapitulate 

this account, for much of it is common 
ground, since Counsel appearing for the 
appellants have generally speaking not 
sought to question the events themeelves, 
but have argued that the connection of their 
ae with them has not been establish- 
ed. 
“We will deal first with the case of the 
appellant Sen. Mr. Chatterjee, if he will 
permit us lo say so, showed very great 
wisdom in abstaining from putting his 
client’s case too high. He did not dispute 
the fact thal the appellant was arrested at 
Gairala on February 16, 1933 and that, 
being then in unlawful possession of a 
revolver and ammunition, he was guilty 
under the Arms Act. He further stated 
that documents found upon his- person at 
the time of his arrest showed that he had 
been on terms of close association with one 
Pritilata Waddadar. This person is a 
girl of about 20 years of age, who admitted- 
ly took a leading part in the attack on the 
Pahartali Railway Institute on September 
24, 1932, and whose dead body was after- 
wards found in the vicinity of the Institute. 
A post mortem examination showed the 
cause of death to be poisoning by cyanide 
of potassium presumably — self-adminis- 
tered, 

Mr. Chatterjee also conceded that the 
watchers’ reporis established that the ap- 
pellant had for some months prior to 
the Armoury Raid been constantly associat- 
ing with persons, some of whom have since 
been killed in conflict with the forces of 
the Crown, while others have been 
convicted of waging war against the 


King. 

Finally, he did not dispute the fact that 
the revolver found on the appellant was 
one of those stolenin the Armoury Raid. 
He indicated that in view of these circum- 
stances he did not feel justified in submit- 
ting that the Commissioners were wrong 
in convicting his client of conspiracy to 
wage war under s. 121-A, but at the same 
time he maintained that the evidence did 
not show that the appellant was guilty 
7 any of the acts of war alleged against 
ım. 

We will first deal with the appellant's 
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alleged connection with ihe Armoury Raid. 
It is pointed out that, although the appel- 
lant was under Police observation, there is 
no evidence at all that he was in Chittagong 
on April 17. With regard to April 18, 
Mr. Chatterjee says that the language of 
the Watcher's report (Ex. 124-31) suggests 
that the presence ofthe appellant on that 
date was a matter of inference rather than 
of direct observation. He also criticises 
Ex. 112, the personal diary of a Police 
Officer named Ramani Mohan Mujumdar 
P. W. No, 64, on which the Commissioners 
have relied. In dealing with the case of the 
appellant Dastidar, we shall give our 
reasons for holding that this is a document 
which : hould be regarded with considerable 
suspicion. 

However, even if we eliminate the direct 
oral evidence of the appellant’s presence in 
Chittagong after April 16, we consider that 
his actual participation in the Armoury 
Raid is established beyond all doubt. That 
he was deeply involved in the conspiracy 
is scarcely disputed and it is hardly con- 
ceivable that he should have been absent 
when the active campaign was launched, 
Moreover no suggestion has been made 
as to where he was, if not at Chittagong, 
nor has any reason been assigned for his 
leaving the town. The evidence, however, 


of his presence goes far beyond these 


general considerations of probability. 

For reasons which we shall give shortly, 
we are in entire agreement with the find- 
ing of the Commissioners that amongst the 
conspirators the appellant passed by the 
name of “ Masterda.” 


In the so-called mobilization lists (Ex. 91) 
found at the search of the house of Gonesh 
Das, the conspirator, on the morning of 
April 19, 1930, Masterda is shown as in 
charge of the largest group of raiders. 
The matter is finally concluded by the 
statement of the appellant himself in 
Ex. 199, a document which the Commis- 
sioners have in our opinion rightly held to 
be in the bandwriting of the appellant Sen. 
The material passage is as follows :-— 

“After the Puja Vacaticn „myself and my co- 
workers at Chittagong were so much engrossed in 
the arrangement for action that we all cleanly forgot 
about kani, After an extensive preparation for 
6 months the Chittagong revolution manifested 
itself on the night of Apzil Ir, 1930. Every leader 
joined it. On April £2, tLere was a fight for 
about two anda half hours with the sritish soldiers 
at Jalalabad Hills, and the British Army was van- 
guished at last. We sustained 12 casualties in that 
hand to hand fight. After the Jalalabad fight we 
same down from the hills and concealed ourselves.” 

Our conclusion is that the appellant took 
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a leading part in the raid and his conduct 
amounted to waging war against the King. 

It will be here convenient to deal with the 
evidence proving that when Masterda is 
mentioned in documents written by mem- 
bers of the conspiracy, the appellant is 
meant. 

There is firstly direct oral evidence that 
the appellant was called Masterda by his 
friends. Perhaps if this was all, the fact 
could not be held to be satisfactorily 
established, although not a suggestion has 
been hazarded before us asto who Masterda 
can be, if not the appellant, in spite of the 
fact Masterda is unquestionably an import- 
ant, if not the most important member of 
the conspiracy. What puts the matter 
beyond the region of conjecture is Ex. 199, 
where the appellant speaking of his in- 
troduction to Prithilata writes : 

“ When Ranicame home during the Puja Vacation 
in 1931 she saw Anita, This time she had come 
with a firm determination that she would tell 


everything fully to Anita and try to meet me 
(Masterda).” 


In view of these facts no importance can 
be attached to the absence of the name 
“ Masterda” in the admitted letters in the 
handwriting of Prithilata found on the 
person of the appellant at the time of his 
arres; in which the writer addresses him 
not as “ Masterda” but as “ Dada.” 

We have referred to Ex. 199, which is 
said to have been found at Gairala at the 
time of the appellant's ‘apprehension, tied 
up with other documents ina bundle in a 
dilch. An analysis of these dottuments is 
to be found in the Commissioners’ judgment 
at p. 247 of the Paper Book. We are, 
however, at the moment concerned with the 
circumstances in which these documents 
were found and the question of their 
authenticity. It is not apparent that any 
very vigorous attack was made on the 
bona fides of the search hefore the.Commis- 
sioners. Be that asit may, the point has 
been pressed before us. 

Tt is pointed out that the Havildar, P. W. 
No. 103, states that at sunrise after-the 
arrest of the appellant he noticed a small 
tank, from which one of his men recovered 
a dhoti anda sari. He adds: “We did 
not find anything else then. We searched 
and did not find anything more.” The 
Sub-Inspector of Police accompanying the 
party states that he found the bundle of 
papers tied up in a towel on clearing 
hyacinth fromaditch. The search witness 
P. W. No. 111, who describes himself as a 
zemindar, identifies the bundle in question 
as found ina ditch. He also says in cross- 
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examination that the was present when 
things were found “in the tank on the 
first day.” To the court he stated that the 
ditch was “ about 50 cubits from the tank 
to the west.” He adds: 

“Tam sure the things found on the first day 
were found in the ditch. Chemise, sloth, pair of 
white canvas shoes, were found in the ditch on the 
first day.” 

The search list is Ex. 187. Counsel has drawn 
our attention to the factthat Items Nos. 37 
and 38 appear to be the garments found 
by the Havildar, and they are described as 
“recovered from the water of a ditch on 
the north-west corner of the tank”, a descrip- 
tion substantially the same as that given 
of the place where the bundle of papers 
was found. 


The argument is that the Police claim to 
have found the bundle in a place already 
searched by the Havildar without any bundle 
being found. Therefore, the bundle was 
put there after the Havildar’s search. | 
Therefore, it was put there by the Police. 
We do not find it possible to accept this 
contention. The confusion between “tank” 
and “ditch” is easy enough, and having 
regard to the evidence of the search witness 
it-appears to us that the place, where he 
saw the bundle recovered, is at some 
distance from the place where the Havildar 
recovered the clothes, 

We may add that, if there is any incon- 
sistency, it is only of importance, if it is 
serious enough to raise 4 reasonable suspi- 
ċion, that the Police Officer accompanying 
the Military party had provided himself 
with a bundle of forged and incriminating 


‘documents for the purpose ‘of, “ planting” 


it on the appellant. In our opinion there 
is nothing to justify such a suspicion. 

Once the court is satisfied of the bona 
fides of the discovery of the bundle, there 
is no reason to entertain suspicions as to 
the authenticity of its contents. Apart 
from this consideration, however, it has, in 
our opinion, been clearly demonstrated 
that the documents alleged by the prosecu- 
tion to be in the appellant’s handwriting 
are infact in his handwriting. They have 
been submitted to Mr. Bennett, P. W. 
No. 170, the handwriting expert who, after 
comparing them with the admitted hand- 
writing of the appellant, gives as his opin- 
ion that they were written by him. Our 
attention has not been drawn to any 
passages in this witness’s cross examination 
which discredit his testimony.. Mr. Ben- 
nett’s evidence is corroborated by that of 
Umesh Chandra De, P. W. No. 129, who is > 
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acquainted with the appellant’s handwrit- 
ing and hasseenhim write both in English 
and Bengali. 

Finally we have ourselves examined con- 
siderable portions of the documents in both 
scripts, and we entertain mo doubt that 
the Commissioners were right in coming to 
the conclusion that. the documents are 
genuine. 

We will now deal with the Pahartali raid 
of September 24, 1932, in the course of 
which several persons were injured and 
Mrs. Sullivan, a lady of 60 years of age, 
was murdered. Counsel has found it im- 
possibleto argue that his client was not 
connected with it. On Prithilata’s dead 
body was found a document Ex. 56, which 
itis not disputed is in her handwriting. 
In it she states that she was summoned by 
“Masterda™ to joinin the raid, but that, 
when asked to lead it, she felt diffident on 
account of her sex. But “Masterda soon 
convinced me and I took my leader's com- 
mand”. The appeliant’s own version of his 
connection with the Pahartali outrage is to 
be foundin Hx. 189 which was found at 
Gairala, and has been satisfactorily proved 
tobe in his handwriting. It is headed 
“Bejoya’, and it was clearly written on the 
Bejoya day at the end of September, 1932. 
After referring to other revolutionaries, who 
have been killed or convicted, he writes of 
Prithilata as follows :~ 


“To-day | remember more that emblem shed, pure 
and beautiful whom I immersed fifteen days ago, 
putting weapon in her one hand and nectar in the 
other. The remembrance of her is predominant 
today. Ihave not been able to forget her remembran- 
ce even for.a moment during these fifteen days, 
whom I sent.to the field of battle dressing her up 
with my own hands in battle attire whom | permit- 


‘ted to jump into the sure jaws of death. When 


I told her piteously after I had dressed her up 
that I had dressed her for the last time and her 
Dada would never in hia lif dress her again the 
idol smiled a little.” 


Itis admitted that the reference is to 
Prithi, the “nectar” can only mean the 
poison, “battle attire’, the male dressshe 
was wearing at thetime of her death. 

All who joined in the raid or personally 
directed it were in our opinion guilty of 
the murder of Mrs. Sullivan. Any per- 
sons who instigated a raider or leader of 
the raid is, therefore, guilty of abetment of 
murder. Accordingly the appellant was 
rightly convicted of that offence under 
s.302-109, Indian Penal Code. 


It was suggested before the Commissioners 
that the Pahartali raid was not waging 
war, because only one of the persons play- 
ing Whist in the Institute was an Official. 
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The same argument was hinted at here and 
quickly abandoned. No contention could 
be more ludicrous. The Institute was 
attacked because the peisons using it were 
Europeans and Anglo Indians, who might 
be expected to be supporiers of the Govern- 
ment. The conspirators’ own statements 
make this plain. Prithi writes in Bx., 56 
that the revolutionaries have been com- 
pelled “to take uparms against. the lives 
of anyand every member of the British 
community, official or non-official.” That 
such had been the policy of the conspirators 
from the outset is established by leaflets 
found after the Armoury Raid. Exhibit 51 is 
one of such leaflets. It concludes as follows : 
“Tye INDIAN REPUBLIOAN ARMY further delares that 
any person who will be able produce any Englishman, 
woman or child of any age to its headquarters, 
dead or alive, will be amply rewarded. 
by order 
President in Council, 
INDIAN REPUBLICAN ARMY, 
Chittagong Branch ` 

With regard lo the case of this appel- 
lant it only remains to consider whether 
the Commissioners were right in finding him 
guilty of the murder of Oaptain Cameron 
at Dhalghat on June 13, 1932. The case for 
the prosecution is that both Prithi and the 
appellant were in the house at Dhalghat, 
in company with Nirmal Sen and Apurba 
Sen, who were killed -by rifle fire on that 
occasion. It is said that when the shots 
were fired from the upper room which 
killed Captain Camerun, who was about to 
enter it, the appellant was inside with 
Nirmal and Apurba, Prithi being down- 
stairs. 


The direct evidence on the point is that 
of P. W. No. 26,a girl Snehalata Debi, 
described as about l4 years old, the 
daughier of the woman to whom the house 
belonged. It is undisputed that on the 
first occasion on which she gave an account 
of the incident before any court, she men- 
tioned the appellant ‘‘Masterda” and identi- 
fied him by means of a photograph. Her 
veracity is, however, attacked because her 
deposition on that occasion (Ex. 333) con- 
tains no reference to the presence of any 
woman. She admits that she made no 
mention of Prithi before the Magistrate, 
and gives “lojja", or delicacy as the reason 
of her silence. We agree with the Com- 
missioners that this fact coupled with the 
tender years of the witness would, as a 
matter of prudence, prevent the court from 
acting on her evidence, if it were unsup- 
ported by material corroboration. We are 
not troubled by the minor discrepancies 
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in her story. They are only to be expected 
in view of her age, and inview of the fact 
that before the Commissioners she was 
describing an*event that had happéned a 
little more than 12 months previously. One 
piece of corroboration on which reliance is 
placed by the Crown is Ex. 257. This 
document was discovered on the person of a 
boy named Anil Dutt, who; was 
arrested on March 4, 1933, at a village 
named Vidagram for disobeying the curfew 
regulations. Itis useless to speculate from 
whom he had obtained in or what hein- 
tended to do withit. The fact remains that 
it hasin our opinion been satisfactorily 
proved to be in the handwriting of the 
appellant by the witnesses Bennet and De, to 
whom reference has already been made. It 
purports to be the copy of arecord made 
by Prithi of her introduction to Nirmal 
Sen and subsequently to the appellant and 
their actions thereafter. We know from 
Ex. 199 that Prithi had putiton record in 
writing that when meeting the appellant 
for the first time she felt she was going to 
see her God. This very language is used 
of the first meeting with “Masterla” in 
Ex. 257. Weconsider it a fair inference 
that this exhibit isa copy of the writing by 
Prithi tc which reference is made in Ex. 199. 
Asregards the particular incident we are 
now considering, a detailed account of it 
and the events leading up to it 18 given 
in the document, corresponding in all 
material particulars with the story 
told by P. W. No. 26 before the 
Commissioners, and, as far as the appel- 
lant is concerned, with her story before the 
Special Magistrate. lt is not unlikely that 
questions put to the girl in the course of 
the investigation, by some one with Ex. 257 
at his disposal have had the effac; of making 
her think she has a clearer recollection of 
details ‘than at this distance of time she 
possesses, - But the points with regard to 
whichthis may have occurred are of no 
material importance, since as to the part 
played by the appellaut her story has 
throughout remained substantially , the 
same. A special value attaches to Prithi’s 
account, of which Ex. 257 is a copy, from 
the fact that the handwriting of the exhi- 
bit is the appellant’s who may therefore in 
the circumstances fairly be considered to 
have adopted the story set out in the origi- 
nal, at any rate in so far as it relates to 
himself. Prithi’s presence at Dhalghat is 
also established by certain documents 
„found there by a European and an Indian 
Police Officer on June 22, 1932, Among 
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them we need onlymention Exs. 178 and 179. 
It has not been denied that these are letters 
written by Ram Krishna Biswas to Prithi 
in’ July, 1931. Ram Krishna was then a 
prisoner in Alipur Jail, having been sen- 
tenced to death for the murder of Inspector 
Tarini Charan Mukerji at Chandpur on 
December 1, 1930. Prithi’s statement in 
Ex. 56 is that while Ram Krishna was 
awaiting execution inthe jail she visited 
him 40 times. The jail registers corrobo- 
rate this, and also prove that he did in fact 
write and...... despatch the two letters found 
at Dhalghat. As Prithi is proved by the 
documents inthe case to have entertained 
the highest regard for Ram Krishna, the 
finding of these letters shows that Prithi 
had been at Dhalghat and had been com- 
pelled to leave there in haste. | 

In our opinion the Commissioners were 
right in holding that the appellant was at 
Dhalghat on June 13, 1932, that he was an 
occupant of the upstairs room when the 
shots which killed Oaptain Cameron were 
fired, that those shots were fired in pursu- 
ance of the common intention of all the 
occupants, and that by the application of 
s. 34, Indian Penal Code, the appellant was 
guilty of murder. 

We have now dealt with th3 case ofthe 
appellant Sen and must consider that of the 
appellant Dastidar. 

As regards his alleged connection with the 
conspiracy, the evidence is that in Decem- 
ber 1928 he attended the Calcutta Congress 
in the company of other conspirators, and 
that in September of the following year he 
took a prominent part in the celebrations 
in honour of Jotin Das, the hunger striker. 
Inthe early part of 1930 the watchers’ 
reports prove his assoziation with the 
conspirators, but it his very properly been 
pointed vut thitths last mention of him in 
these reports is on March 20,193). Subse- 
quent to that the only evidence of his pre- 
sence in Chittagong is that of P. W. No. 64°. 
who proves his presence there on the after- 
noon of April 18. Insupport of his oral 
testimony he produces his personal diary, 
Ex. 112. As we do not propose to rely on it, 
it will be sufficient to say that its language 
isconsistent with the contents being the 
result of information and not of observa- 
tion. Further, we cannot exclude the 
possibility that the entry was made after 
the Armoury Raid, and the names appear- 
ing there are those of the persons who, in 
the opinion ofthe writer, were the most 
likely to be concerned in it. 

To sum up, we are not satisfied that the 
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appellant was in Chittagong at the time of 
the raid or indeed after March 20. It has 
perhaps some significance that the only 
positive defence put forward by any of the 
accused in this case on any of the charges 
is this appellant's defence of alibi in respect 
of the Raid. He states that on April 18 he 
was at Rajshahi attending a conference. 
There is no evidence in support of this 
alibi, which was put forward when the 
appellant was examined under s. 342, 
Criminal Procedure Code, but we need not 
consider it critically, as the learned Adv- 
cate General admitted in the course of 
argument that he had not been able to 
establish affirmatively that the appellant 
was in Chittagong at or about the time of 
the Raid. The prosecution place consider- 
able reliance on the association of the 
appellant with Ram Krishna Biswas, of 
whom mention has been made, and they 
prove that in March, 1930, when Ram 
Krishna was suffering from injuries received 
ina very suspicious accidental explosion, 
the appellant was concerning himself with 
the management of his (Ram Krishna's) 
private affairs. ae 


Another piece of evidence used toestab- 
lish the appellant's connection with the cons- 
piracy is a document (Ex 105) written by 
Prithi and found at Dhalghat. In it describ- 
ing herconversations .with Ram Krishna in 
jail, she saysthat hetold her that among 
his revolutionary friends was one Futyada, 
whom he held in high regard, and who had 
recruited him and to whom he was accus- 
tomed to turn for guidance, 


It 18 not now denied that “Futu” was the 
name by which the appellant was known 
to his intimates, and the small difference 
inform between ‘Futu’ and ‘Futya’ does 
not in our ‘opinion affect the matter. It 
appears that there is a Kaviraj, who comes 
from the same village as the appellant and 
Ram Krishna, called Putu, but there is no 
reason to suppose that he had anything to 
do withthe conspiracy. For reasons that 
weare about to give, we think the docu- 
ment admissible in evidence and we also 
think that the Futyada referred to in it is 
the appellant Dastidar. At the same time 
having regard to the fact that it is the 
report of the conversation of a third person, 
we do not attach great evidentiary value 
toit, and expunging it from the record 
would make no difference to our finding 
that the appellant has been shown to be a 
member of the conspiracy. 


On the question of the admissibility of 
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the document the opinion we have formed 
is as follows. 

We consider the reference by Ram 
Krishna to Futya admissible “under s. 30 of 
the Evidence Act for the following reasons. 
Such statement, if proved, is in itself a 
relevant fact by virtue of s. 10 of the 
Indian Evidence Act. The statement by 
Pr'thilata is again a relevant fact unders. 10 
of the Indian Evidence Act as against Ram 
Krishna Biswas (and other conspirators). 
The . statement by Prithilata has been 
proved. Hence the statement by Prithilata 
is evidence against all the conspirators in~ 
cluding Tarakeswar Dastidar, to the effect 
thet Ram Krishna Biswas made his state- 
ment concerning Tarakeswar Dastidar. 
The statement concerning Tarakeswar 
Dastidar is therefore in our opinion 
proved. 

On the questionof the appellant’s connec- 
tion with the conspiracy, it must always be 
remembered that his former association 
with proved conspirators must be construed 
in thelight of his subsequent actions. He 
disappeared after the Raid, and ail we 
know of his movements since that time is 
that he participated in acts of violence. At 
the timeof his apprehension he was, as we 
shall show, the directing mind of the cons- 
piracy, and was considering the possibility 
of committing further outrages. We may 
also refer to Ex. 186 foundon the person of 
the appellant Sen atthe time of his arrest. 
Wehave no doubt that the Futu there 
referred to is the appellant Dastidar; if eo, 
association between the two appellants is 
established. 

The conclusion we have arrived at is 
that in all probability he was in the cons- 
piracy from the start. Jf however this is 
open to reasonable doubt, it is beyond 
question that immediately after the Ar- 
moury Raid hethrew in his lot with his 
former associates, and was an active mem- 
ber of the conspiracy, and a rebel in arms 
against the Crown up to themoment of his 
arrest at Gahira on May 19, 1933. 

We can deal very briefly with the con- 
vietion of this appellant for the attempted 
murder of Sub-Inspector Bhattacharji 


(PP. W.No, 72) at Barama on March 16, 


1931. It is not now contended that the 
witness is not stating what he believes 
tobe the truth, when he says that as 
he was pursuing the appellant, the latter 
fired a revolver and hit him in the 
chest. Neither is it contended that the 
appellant was not present in the com- 
pany of another armed man, when the 
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Sub-Inspector in broad daylight met with 
his injuries. What is suggested is that 
as the Sub-Inspector knew the identity of 
the appellant, but did not know the identity 
of his companion, it is possible that a pro- 
cess of what the Commissioners describe as 
“auto suggestion” has induced him to at- 
tribute to the appellant injuries in -fact 
inflicted by the appellant's companion. We 
see no ground to suppose that anything of 
the sort has happened, and we are preparel 
to accept the evidence of the S.1b-!nspector 
as not only honest but accurate. That 
being so the appellant has been rightly 
convicted of attempted murder under s. 307, 
Indian Penal Code. 

We may here say that the Commissioners 
have held that the appellant’s conduct at 
Barama, although it amounted to an offence 
under this section, was not an act of waging 
war, Inasmuch as the appellant’s primary 
motive for attempting to murder the Police 
Officer was the desire to escape apprehen- 
sion, and not the desire to weaken the 
forces of the Government. The appellant’s 
Counsel has argued in support of that 
view, and has pointed outthat by similar 
reasoning opening fire at Gahira should be 
held notto amount to waging war, because 
the Commissioners have held that the 
common intention of those who fired may 
have been to drive away the forces of the 
Crown and escape, and therefore they have 
declined to convict under s. 307 in respect of 
that occasion. 

We need not stop to consider whether the 
one finding would follow logically from the 
other; for in our opinion both acts were 
overt acts of waging war. We concede that 
it is possible to imagine a case where, 
after the conspiracy has been abandoned 
asa failure, attempts to arrest former con- 
spirators are made and forcibly resisted. 
It may be correct—we do nst say that 
it ig noe correct—that such resistance does 
not amount to waging war, as the intention 
to wage war isno longer entertained. Such 
however was not the situation either at 
Barama or Gahira. The conspiracy was 
still in active existence, and the appellant 
was still a member of it It was hisin- 
tention to use violence when occasion de- 
manded it, and he did use violence. He 
was, as we have said, a rebel in arms against 
the Crown and in the unlawful possession 
of deadly weapons. In these circumstances 
it appears to be immaterial whether he used 
those weapons in acts of aggressionor of 
resistance. 

With regard to the actual occurrences 
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at Gahira, there is no need to say very 
much. Counsel has argued that we should 
not believe Prosonno Taluqdar (P. 
W. No. 122) who says that the three 
revolvers were made over to him by the 
appellant. This argument is based on his 
failure to make a definite statement to this 
-effect at the time, and to the language of 
the search list. For the reasons given by 
the Commissioners we’ are prepired to 
accept this witness's version of the inci- 
dent. Moreover the mere question of 
physical delivery seems to us of no great 
importance. Having regard to the position 
occupied by the appellant in the conspiracy, 
and to the fact that the revolvers have been 
shuwn to be part of the Armoury Raid 
booty, we think that the appellant has been 
rightly held to have been found in joint 
possession of them and of the explosives re- 
covered at Qahira, independently of the 
part he is said to have played in surrender- 
ing the weapons, 

A. word should here be said as to the 
documents seized by the Police at Gahira. 
The most important of these are Ex. 323, 
found on the person of the appellant, Exs. 
- 226, 227, 235, 239 found in the ghar of Purno 
Chandra Talukdar, and the Ex. 127 series, 
which consist of documents which were 
dropped from the sari ofthe female appel- 
lant at the time of her arrest. 

As to this series we may say that we 
-agree with the Commissioners that the ac- 
count given of the circumstances in which 
.the documents were found by Sepoy Samen- 
dar Khan of the Jat Regiment, P. 
W. No. 80, and put in his shoe and 
not made over to the sepoy's jamadar until 
the afternoon of the next day, is reliable. 
Samendar Khan is not a Police Officer, and 
has no experience in criminal investiga- 
tion and having regard to sepoy’s standard 
of education, itis by no means surprising 
that he should not appreciate the import- 
ance of documents found on arrested persons, 
and the necessity of making such documents 
over to his superiors at the first opportun- 
ity. 

The effect of these documents is in our 
-opinion damning. It is not necessary to 
assign a meaning to every, line. For exam- 
ple in Ex. 127 (d) itis unnecessary to decide 
whether ‘D. M. stands for District Magis- 
trate, or “baby” for revolvers or whether 
the existence of a plot to assassinate the 
District Magistrate of Chittagong is dis- 
closed. Such are the Advocate-General’s 
suggestions and they possess a high degree 
of probability. But even if we discard them 
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this document and others clearly establish 
that in May, 1933, the revolutionaries at 
Gahira were receiving letters from an in- 
mate of the jail discussing a scheme for a 
Sen, This particular document is stated 
by Mr. Bennett to bein the handwriting of 
Amulya Biswas, a detenu confined in Chit- 
tagong jail atthat time. For our purpose 
tte precise identity of the writer is of no 
particular importance, for the internal 
evidence clearly proves that, whoever he 
was, he was then an inmate of the jail and 
was in communication with the appellant 
Dastidar and his companions with regard 
to plans of the nature we have mentioned. 
Exhibit 223, which as we have observed 
was found on the appellant’s person, proves 
in our opinion that at this stage the appel- 
‘lant Dastidar was to adoptthe language of 
the learned Advocate-General, at the helm 
of the conspiracy. It was from him that 
the revolutionaries and theirsympathisers 
sought direction as to the best manner in 
. which their unlawful activities could be 
employed. Mr. Basu has described the 
inferences that we hold have been rightly 
drawn, as ‘mere speculation’. Jn our opin- 
-ion, however, they are irresistible, the 
more so as there is no attempt at a rival 
- interpretation, although the writers would 
presumably frame their communications in 
terms intelligible to the recipient. We are 
satisfied that, after the arrest of the appel- 
lant Sen, his mantle fell upon the shoulders 
-of Tarakeswar Dastidar and that in May, 
. 1933, he was the leader of ihe- conspiracy 
and was so regarded by the other cons- 
pirators. 

We have finally to consider the case 
.of the female appellant, with regard to 
-whom we have not thought it necessary 
to call on Counsel for the Crown The 
‘suspicions of the Police, that she was a 
possible conspirator, were first aroused by 
the fact that she was arrested dressed as 
a boy in Pahartali on September 17, 1932. 
She was released on bail on November 
23, 1932 and thereafter disappeared. At 
‘that time a bad livelihood case under 
s. 109, Criminal Procedure Code, was pend- 
-ing against her, Sheis said to have been 
at Dhalghat at the time of capture of the 
appellant Sen and to have succeeded in 
evading arrest. At the time of her ap- 
prehension at Gahira an important docu- 
ment, Ex. 156, was found onthe piemises. 
It has been proved by Mr. Bennett; after 
comparison with admitted documents, to 
be in the handwriting of the female ap- 
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pellant. Wehave made a similar compa- 
rison ourselves, and see no reason to doubt 
the correctness of the expert witness’s opi- 
nion. The document is in a mutilated 
condition, but the substance of it can for 
the most part easily be ascertained. In 
it the writer states that while a student 
at the Bethune College she became imbued 
with revolutionary ideas and “joined the 
organization.” She says that after the 
Armoury Raid she devoted herself to the 
organization and she describes a plot for 
rescuing the undertrial prisoners and the 
jntroduction of arms and explosives into 
the jail for this object. Owing tothe mu- 
tilated state of the document it is not pos- 
sible to say whether she claims to have 
taken an active part in this. She next 
says that she was summoned by the ‘vene- 
table leader” to take part in the Pahar- 
tali Raid and describes how her partici- 
pation therein was prevented by her ar- 
rest. She states that she absconded “to 
fulfil her hankering after some revolutio- 
nary action.” She refers to an engage- 
ment with the Police at the Gairala “where 
. great . rda was arrested”. Ib is not clear 
whether she was peisonally present on that 
ocgasion, but she says “the tragedy” touched 
her heart, and her hankering for practical 
action grew more intense. She says her 
désire is going to the fulfilled “to-day,” 
by the newly elected President, that what 
she is about todo is not “a whimsical act” 
and that she is going to sacrifice her 
life. i 

Now, this is a highly important docu- 
ment and itis signiticant that it nowhere 
appears that the writer has ever put for- 
ward any explanation of it or repudiat- 
ed the admissions contained in if. 

Counsel for the appellant has complain- 
ed that the prosecution have failed to cor- 
roborate the statement contained in it. We 
shall consider at a later stage the correc- 
ness of this assertion, but at the moment 
we feelcompelled to observe that this line 
of criticism in our opinion proceedson a 
wholly erroneous assumption. If a person 
voluntarily elects to put on arecord a state- 
ment of his criminal activities, and there- 
afier neither repudiates thatstalement nor 
offers a reasonable explanation of it, he 
has no grievance whatever if the court re- 
gards that statement as conclusive against 
him. In such circumstances there is no 
burden placed on the Orown of establish- 
ing the truth of the admissions of guilt 
aliunde. 

It has been suggested by Counsel that 
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the document may be a fiction composed 
for purposes of publicity, and it is pointed 
out that Ex. 5§ (Pritilata’s statement) was 
in fact printed and circulated in the form 
of a leaflet, a specimen of which ison 
the record. This explanation has never 
been definitely advanced by the writer of 
the document even in her grounds of appeal, 
and represents at the most an ingenious 
surmise on the part of her Counsel. It 
may be conceded that the arrangement and 
language of Bx. 156 render it highly pro- 
bable that the appellant had Ex. 56 in 
her mind when she composed Ex. 156, and 
that to this extent the former document 
served as a model for the latter. But 
from this itis quite impossible to draw the 
conclusion that the statements of fact in 
Ex. 156, which to a large extent deal with 
events as to which Ex. 56 is silent, are 
untrue. Finally, if we apply the test of 
corroboration, though in our opinion itis 
in the circumstances altogether unneces- 
sary that this test should be satisfied, we 
find the appellant’s assertions as to her ac- 
tivities corroborated in a most remarkable 
manner. Reference must again be made 
to Ex. 199 which it will be remembered 
is the appellant Sen’s account of the way 
in which girls and women were introduced 
into the revolu'ionary movement. It des- 
cribes in great detail the doings of one 
Anita, who is said to have been in Octo- 
ber 1929 a first year student in Calcutta, 
After dealing with the Armoury Raid there 
is a statement that “a few months afler 
the raid” the writer established communi- 
cation with Anita, who procured in Cal- 
cutta materials for the projected dynamite 
outrage in the jailand managed to arrange 
for the introduction of “arms, money ec” 
into the jail. The document states that 
the writer decided to see Anita personally 
towards the end of the summer vacation 
of 1921, but that there were difficulties as 
she was, “Leing looked on with suspicion 
by the I. P. by this time.” In fact the 
Police records show that it wasin the mid. 
dle of July, 1931, that the female appel- 
lant was placed. under Police observation. 
The meeting was finally brought about 
clearly in the rainy season of 1931, and 
before the Puja vacation of that year or 
at any rate before the arrival of Military 
reinforcements in December 1931, which 
rendered the meeting difficult. Referring to 
this period the writer states, “Anita was 
reading in Chittagong College then.” Now 
the records of the College have been put 
in and proved by the Accountant of the 
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College and they show that not only is 
this statement true of the female appel- 
lant but it is true of no other woman in 
the world. The witness states that the 
appellant was admitted in September, 193], 
and that priw to her admission there had 
been no female student since 1927. After - 
the appellant's admission there was no fe- 
male student admitted until March 1932, 
that isto say, until a time considerably 
later than the period of which the writer 
is speaking. 


In our opinion it has been conclusively 
shown that the Anita of Ex. 193 is the 
female appellant, ın spite of the fact that 
there 1s no positive evidence that she was 
ever called Anita, and the fact that it is 
common ground that her nickname or pet 
name is “Bhulu’. We consider that the 
appellant's admissions as to her connection 
with the dynamite conspiracy find full 
corroboration in the contents of Ex. 199. 


This being so it is unnecessary to decide 
whether as is claimed by the prosecution, 
the document Ex. 317 signed “ Ajit”, is in 
the handwriting of the appellant, or, if it 
is, what inference can be drawn from it as 
to her complicity in the first dynamite plot. 

The statements in Ex. 156 as regards 
the intention of the female appellant to 
participate in the Pahartali raid are clear- 
ly corroborated by the facts relating to 
her arrest on September 17, with which 
we have dealt above. As regards 
her presence at Gairala on February 16, 
1933, we do not feel justified in drawing 
any conclusion from Fx. 156, since the 
part of it which is concerned with this 
incident is so seriously mutilated as to 
make satisfactory deduction impossible. 
It is true that female garments were disco- 
vered at Gairala, which would indicate 
that there was a woman among the party 
of which the appellant Sen was one. There 
was also found here a letter in Bengali 
addressed to the female appellant's brother, 
Phaya. This is Ex. 197, and inits pre- 
sent state it bears the English date 
February 16, 1933. The Bengali portion 
has been shown to be inthe handwriting 
of the female appellant, who it is proved 
has a brother who is known as Phaya, 
Doubt however is c:st on the genuineness 
of the English date, the attention is drawn 
‘o the fact that when the document was 
photographed the portion containing the 
date was not reproduced. It is‘said that 
this was due to an oversight on the part 
of those responsible for the photography. 
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We do not think it necessary to go further 
into the matter, and we clearly hold that 
in the absence of oral evidende we are 
unable to say that the presence of the female 
appellant at Gairala on February 16, 1933, 
has been conclusively established. It is 
common ground that she was arrested at 
Gahira on May 19, 1933, and having regard 
to her writings and her general conduct 
prior to that date, we have no doubt that 
her reason for being at Gahira was her 
determination to take an active part in the 
conspiracy and to carry on the war the 
conspirators were waging. We have no 
doubt therefore that she has been rightly 
convicted of waging and abetting the wag- 
ing of war against the King. 

We may however notice that as a last 
resort a suggestion was put forward that 
her reason for associating with the appel- 
lant Dastidar was not that she wished to 
co-operate with him in carrying out the 
object of conspiracy, but that her connec- 
tion with him was solely of a sentimental 
nature. Again, this explanation has never 
been put forward by the appellant herself 
and there is nothing at all to support it. 

Reference was made to Ex. 186 found 
on the person of the appellant Sen at the 
time of his arrest, There is a statement 
inthe exhibit that Bhulu has been play- 
ing tricks, and that she appears to be 
cheerful because Futu and others are 
expected. The most this document could 
possibly be said to indicate is the wounded 
vanity of a middle aged man on discover- 
ing that a young woman naturally prefers 
the company of a man of 23 to his own. In 
any case Ex. 186 cannot possibly be used 
as a ground to support the suggestion of 
sentimental association, made as far as 
we can see for the first time in this court. 

We have now considered the merits of 
the case of each appellant, and after sett- 
ing aside the vonvictions of Tarakeswar 
Dastidar and Kalpana Dutt under s. 4 (b) 
of the Explosive Substances Act, we are 
of opinion that the convictions of all the 
appellants under the other sections must 
be maintained. 

As to the question of sentence, the Com- 
missioners state that with regard to the 
appellant Sen, they are unanimously of 
opinion that nothing but the extreme 
penalty will meet the ends of justice. We 
are in entire agreement with them on this 
point. We have no doubt that ever since 
his release from internment in 1928 this 
appellant has been planning and plotting 
against the King's Government. His 
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plans were put into active operation on 
April 18, 1930, and upto the date of his 
arrest they were pursued with complete 
ruthlessness and disregard for the sanctity 
of human life. He has been found to be 
personally responsible for the deaths of 
Capt. Cameron and Mrs. Sullivan, and 
we consider him responsible for the deaths 
of the victims ofthe Armoury Raid. We 
therefore confirm the sentence of death 
passed by the Commissioners under s, 376 
of the Criminal Procedure Code. 

The Commissioners state that the case 
of the appellant Tarakeswar Dastidar pre- 
sents more difficulty, but after anxious 
consideration they have unanimously come 
to the conclusion that the extreme penalty 
should be imposed. 

We also have considered the matter 
with great care, and we are of opinion that 
the Commissioners rightly thought it 
inconsistent with their duty to award a 
less severe punishment. 

Since April, 1930, and probably before, 
Tarakeswar Dastidar has been an active 
member of this conspiracy, in pursuance 
of which a considerable number of the 
King’s servants and the King's subjects 
have lost their lives. He has rightly been 
found guilty of attempting to murder 
Sub-Inspector Bhattacharji, and of an overt 
act of waging war at Gahira where on his 
arrest he was discovered to be in the 
unlawful possession of arms and explosives. 
So far from the arrest of his co appellant 
in February 1933, putting an end to his 
criminal activities, he thereupon assumed 
amore prominent position among the con- 
spirators, and, as the documents show, he 
was up to the very last entertaining and 
discussing plans for further outrages. 

These facts make it quite impossible for 
us to disagree with the Commissioners and 
reduce the capital sentence, which we con- 
firm under the section referred to. The 
sentence of transportation for life passed 
on the appellant Kalpana Dutt is the 
lightest penalty which the law permits for 
the offence of which she has been convict- 
ed. It; has not been suggested that this 
sentence should be enhanced, and so we 
are not called upon to offer any observa- 
tions with regard to it. 

The result is therefore that, except with 
regard to the convictions under s. 4 (b) of 
the Explosive Substances Act to which we 
have referred, the appeals of all the appel- 
lants are dismissed. 

In their judgment the Commissioners 
have commended the work of the Police in 
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investigating the case. We think their 
commendation well merited. 

In conclusion we wish to place on record 
our appreciation of the care and ability 
displayed by the Commissioners in the 
performance of their task. In spite of the 
mass of material the conduct of the trial 
was in all respects satisfactory, and the 
judgment delivered by the Commissioners 
is remarkable for its clear analysis of the 
evidence, and for the sound reasoning by 
which the conclusions seb out therein have 
been reached. Moreover it is abundantly 
clear that every submission made on behalf 
of the accused persons was most carefully 
and anxiously weighed by the Tribunal. 


N. Convictions confirmed. 


BOMBAY HIGH COURT 
Criminal Appeal No. 367 of 1933 
August 29, 1933 
BROOMFIBLD AND DIVATIA, JJ. 

EMPEROR—Proszovtor 
versus 


MAHIJI FULA—AcovsEp 

Penal Code (Act XLV of 1860), 3. 498—‘Detains’, 
meaning of —Proof of some kind of persuasion —Neces- 
sity of, to constitute detention— Woman alowed 
by accused to go wherever she liked—Offence under 
s 498,if made out 

The word ‘detains’ in 8. 4198, Penal Code, means 
by derivation and according to the ordinary use 
of language “keeps back”. But there may be 
various, ways of keeping back It need not neces- 
sarily"*be by physical force; it may be by persu- 
asion, or, byallurements and blandishment. But the 
use ofthe word does require that there should 
be something in the nature of control or 
influence which can properly be described as a 
keeping back of the woman. Proof of some kind 
of persuasion is necessary to constitute detention, 
Sundara Dasv. Tevan (1), relied on Queen v. 
Kumarasami 21, distinguished. [p. 44, col 2] 

The wife ofthe complainant, during the absence 
of the complainant from home, was taken away by 
a brother of hers and he married her by naira 
marriage to the accused and thereafter she lived 
withthe accused as his wife The accused was 
charged under s 493, Penal Code, 

Held, that as the woman was 
from going anywhere she 
not guilty of the 


not prevented 
liked, the accused was 
offence with which he was 
charged, viz detention of the woman under 
8.498 [p 46, col, 2.} 

Gr. A. from an order of acquittal of the 
Sessions Judge, Kaira, on appeal from con- 
viction and sentence passed by the Resi- 
dent Magistrate, First Class, at Borsad. 

Mr. B. G. Rao, Acting Government 
Pleader, for the Crown. 

Mr. H. M. Choksi, for the Accused. 

Broomfield, J.—This isan appeal by the 


MAHIJI FULA 43 


Government of Bombay in a case in which 
one Mahiji Fula was convicted by the 
Resident Magistrate, First Class, Borsad, of 
an offence under s. 493 of the Indian 
Penal Uode, but was acquitted on appeal 
by the Sessions Judge of Kaira. 

The relevant facts are as follows: 
complainant 


The 
Shana Jhina of Amiad in 
Borsad taluka hada young wife named 
Nani. In Juneor Ju y, 19:2, the husband 
left his village and went toa place inthe 
Baroda State toearn his living, leaving his 
wife athome with his mother. While he 
was away, Kala Ranchhod, a brother of 
Nani, came to the complainant’s house and 
took the girl away, and it appears .hat 
he afterwards married her by natra mar- 
riage to the accused, Mahiji Fula, who 
belongs to the village of Dehmi. The 
complainant wis informed of what had 
occurred, and he went to Dehmi in the 
company of two other persons and found 
Nani in the house of the accused. It is 
alleged that when he ‘saw them the accus- 
ed came outof the house with a dharia 
and threatened them, whereupon they went 
away and returned to Amiad. It was not 
until October 20, 1932, that Shana Jhina 
filed his complaint. ‘lis explanation is 
that he had no money to do it before, but as 
no money was required, that does not 
appear to be true. The complaint was 
originally against both Kala Ranchhod and 
Mahiji Fula and was under ss. 497 and 
498 of the Indian Penal Code, but the case 
against Kala: Ranchhod was compromised, 
and, for some reason which is by no means 
clear to me, the learned Magistrate con- 
sidered that the only charge which could 
stand against Mahiji Fula was one under 
s. 498. That section prescribes the punish- 
ment for any person who takes or entices 
away any woman who is and whom he 
knows or has reason to believe to be the 
wife of any obher man, from that man, or 
from any person having the care of her 
on behalf of that man, with intent that she 
may have illicit intercourse with any person 
or conceals or detains with that intent any 
such woman. 

The Magistrate found that the accused 
had detained Bai Nani with the ‘know- 
ledge that she was the wife of the complain- 
ant and that he had so detained her with 
intent thatshe might have illicit intercourse 
with him. He accordingly convicted him 
and seatenced him to rigorous imprisonment 
for six months and a fine of Rs. 30. | 

This conviction and sentence the Sessions 
Judge set aside in appeal, His judgment 
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is a very short one and I cite the material 
portion, stating first by way of premise that 


the prosecution case is not thatthe accused ` 


took or enticed away the woman, nor that 
he concealed her in the house, but simply 
that he detained her with the intent 
specified in the section. The learned Judge 
says :— 

“Tt need hardly be said that unless the prosecu- 
tion proves that the appellant had detained Nani 
with the knowledge that she might be subject to 
illicit intercourse, the case against him must fail. 
There is absolutely nothing on record to show that 
the woman Nani had been detained in the house 
of the appellant against her wish. There is nothing 
to show that she was not willing to go to the 
house of the appellant and live there as his wife 
There is absolutely no restraint placed upon her 
in the appellant's house, and she moves about 
freely, going out to fetch wateror todo any other 
work Thus the important ingredient which is 
necessary for the establishment of the offence under 
s. 498 is missing in this case.” 

The learned Government Pleader who has 
argued thisappeal on behalf of the Crown 
has not seriously contested the findings of 
the Sessions Judge on the facts, and having 
perused the evidence ourselves we think 
those findings must be accepted. Thereis 
no evidence of any sort of restraint being 
put upon Nani, and, althoughit isa little 
difficult to be certain as to the facts of a 
case in which the woman herself has not 
even been produced as a witness, it does 
appear to be the case that she was a free 
agent and stayed in the accused's house 
without any sort of compulsion and because 
she wished to doso. The only question that 
has to be considered, therefore, in this appeal 
is whether in the circumstances stated by 
the learned Sessions Judge the accused can 
be saidto have detained Nani. 

In that connection we have been referred 
to a number of authorities. In the case of 
Re Sundara Das Tevan (1) the court, express- 
ed the opinion that physical constraint of 
the wife is not an essential of the offence 
made punishable by s. 498 (p. 20*): — 

“The words of the section ‘conceals or detains’ 
may be and were, we think, intended to be applied 
to the enticing or inducing a wifeto withhold or 
conceal herself from her husband, and assisting 
her to do so as well as to physical restraint or 

revention of her will or action Depriving the 

usband of his proper control over his wife, for 
the purpose vf illicit intercourse, is the gist of the 
offence, just as itis of the offence of taking away 
a wife under the same section .... and a detention 
oceasioning such deprivation may be brought about 
simply by the influence of allurement and blandish- 
ment,” 


With that expression of opinion, if I may 
sayso with respect, I entirely agree. The 


() 4M HO R20, 
*Page off M H OR—[id] 





14710 


word “detains” means by derivation and 
according to the ordinary use of language 
“keeps back.” But there may be various 
ways of keeping back. It need not neces- 
sarily be by physical force; it may be by 
persuasion, or, as the court said in this 
particular case, by allurements and 
blandishment. But the use of the word 
does,in my opinion, require that, there 
should be something in the nature of 
controlor influence which can properly be 
described as a keeping back of the woman. 
Further on in the same judgment the learn- 
ed Judges said :— 

“Here there is no reasonable evidence to show 
that the woman had not perfect freedom to leave 


the house or that any allurement or persuasion was 
required or used to induce her to remain.” i 

This plainly shows that the court consider 
ed that proof of some kind of persuasion is 
necessary to constitute detention. 

We were also referred to Queen v. 
Kumarasami (2) and in particular to the 
following observations in the judgment in 
that case p. 333* :—. 

“Now the section and the preceding s. 497 (a), 
were evidently intended for the protection of 
husbands who alone can institute prosecutions for 
offences under them. It is the taking or enticing 
of the wife from the husband or the person having 
the care of her on behalf of the husband for the 
illicit purpose that constitutes the offence. If 
whilst the wife is living with her husband a man 
knowingly goes away with her in such a way as to 
deprive the husband of his control over her with 
the intent stated in the section, that, I think, is a 
taking from the husband within the meaning of 
the section. The wife's complicity in the transaction 
is no more material on a charge under this section 
than itisona charge of adultery”. i 


But itisto be noted that the court was 
considering the meaning of the words “takes 
or entices away” in the section and not the 
word “detains”, and, though one may 
readily agree that a person who is willing 
to go may nevertheless be enticed or taken, 
it by no means follows that a man can 
properly be said to detain a woman who 
has no desire to leave, and on the contrary 
wishes to stay with him. 


The learned Government Pleader cited 
the case of Rati Ram v. The Crown (8). 
It was held there that to constitute an 
offence under s. 498, it is not necessary 
that a woman should be physically restrained 
or that she should be actively prevented 
from the exercise of her free will or action. 
The gravamen of the offence consists in 
depriving the husband of his proper control 

(2; 2MHO R331, 

a 69 Ind. Cas. 458; A I R 1923 Lah. 45; 23 Cr. LJ 


¥Page of 2 MH OR [fa] 








an 


1931 


over his wife for the purposes specified in 
s. 498, und a detention occasioning such 
deprivation may be brought about by 
means other than mere physical constraint, 


e.g, even by the influence of allurements or. 


persuasion. The case of Re Sundara Dass 
Tevan (1), already cited, was here followed. 
The facts were that a woman had been living 
under protection of the accused for more 
than two months before his arrest, and 
when the search party arrived with the 
Police Officers she was found concealed 
under a charpoy in his house. It would 
appear, therefore, that the accused in that 
case might have been convicted under 
s. 498, by reason of his concealment of the 
woman, without relying upon the word 
“detains.” But the court also held on the 
evidence as follows (p. 46*): 

“There can be no manner of doubt that the woman 

was living with the petitioner with an illicit intent, 
and that she must have been induced or persuaded 
by him to withhold herself from her husband.” 
If the evidence justified a finding of that 
kind, then I agree there can be no difficulty 
in holding that the woman was detained 
according to the natural meaning of the 
word, But inthe present case there is no 
such evidence. 

Only one other case was referred to on 
behalf of the Crown, Emperor v. Jan 
Mahomed (4). The judgment is very short 
and the facts do not fully appear. The 
court stated (p. 4397) :— 

“The Magistrate admits that there is no direct 
evidence of any enticing or teking away of the girl 
by the accused. Even though the girl may have 
accompanied .the accused of her own free will, the 
offence constituted by s. 468 would have been com- 
mitted if there was satisfactory evidence to show 
that the accused went away with her in such a 


manner as to deprive her husband of his control 
over his wife.” 


It appears, therefore, that this was a case 
of enticing or taking away and not of 
detaining. 

On the other hand there are two cases 
which directly support the view which I have 
suggested as the correct one First, in Abdul 
Wahid Khan v. Emperor 28 Or. L. J. 703 (5), 
the expression “to detain” in s. 498 is defined 
as meaning to keep back from somebody 
or to restrain. The court held that, as the 
complainant's wife had left him and gone 
willingly to live with the accused and the 
complainant did not take any steps for 


(4) 4 Bom. L R 435, 

(5) 103 Ind. Cas 559; 28 Cr. L J 703: 1 Luck, 
Oas., 235; A I R 1927 Oudh 318; 8 A I Cr. R. 
415. 
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her recovery for many years, ib could not 
be held ihat the accused had detained her 
within the meaning of s. 498. It was also 
pointed out in that case that where the facts 
are that a man has allowed a married 
woman to live in his house without any sort 
of compulsion, but because she desired to 
live with him, the offence which would be 
committed would be one under s. 497 and 
not under s. 498 of the Code. 

In Lachman Chamar v. Emperor (6), the 
facts were that the woman was living with 
the accused of her own free will and had no 
desire to return to her husband; when the 
husband went to the accused’s house and 
claimed her, she deliberately turned her 
back on him and walked into the house, 
and the accused did not then make her 
over to the husband. It was held that he 
could not be convicted under-s. 498 of 
detaining her. The facts in the present 
case do not appear to be quite as strong 
as that. But itisin evidence that on one 
occasion the complainant went with the 
head constable, Ex. 11, to serve a summons 
on Bai Nani, and after the summons had 
been served, she returned from the chora 
with the accused, turning her back upon 
her husband, who, indeed, according to the 
evidence, made no attempt to persuade her 
to return with him. 

The learned Government Pleader has 
attached great importance to the evidence 
of the complainant and of other witnesses 
examined for the prosecution who say that, 
when they went to the accused's house and 
found Bai Nani there, the accused came 
out with a dharia and threatened them. 
He argues that this conduct of the accused, 
by which Bai Nani was kept out of the 
control of her husband, and he was depriv- 
ed of the custody of his wife, was enough 
to constitute the offence of detaining and to 
bring the case within s. 493. I do not 
agree. The conduct deposed to by the 
witnesses amounts to an exclusion or 
obstruction of the husband, but does not, in 
my opinion, amount to a detaining of the 
wife. 

I hold for these reasons that the view 
taken by the learned Sessions Judge is 
correct and that this appeal fails and must 
be dismissed. 

Divatia, J.—I concur. The charge 
against the accused in this case is that of 
detaining the complainant’s wife Bai Nani. 
Section 498 of the Indian Penal Code applies 


P 56 Ind, Cas. 209; 18 A LJ 311; 21 Or, LJ 
411. 
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to the case of taking away or enticing away 
a married woman with the particular intent 
stated in the section, or concealing or 
detaining her with such intent. The ques- 
tion in this case is whether the person who 
detains the wife of another person, knowing 
that she is the married wife of that person, 
is guilty of the offence under this section, 
even though there may be entire freedom 
on the part of the woman, and he does not 
obstruct her from going where she likes. 
The learned Sessions Judge is of opinion in 
appeal that the woman Bai Nani was not 
detained in the house of the appellant 
against her wish and that there was noth- 
ing to show that she was unwilling to go 
to the house of the accused and no restraint 
whatever had been placed upon her in the 
accused's house, On these facts the ques- 
tion would. be whether, in spite of the fact 
that there was no obstruction against the 
woman, the accused would be guilty of 
detaining her under s. 4¢8. Now s. 498 
constitutes an offence concerning a married 
woman, in which the proceedings would be 
started by the husband of the woman, who 
alone can file a complaint. At one time I 
had some doubt as to whether, in view of 
these facts, it cannot be said that the word 
“detains” in the section has reference to 
detention as against the husband, irrespec- 
tive of the wishes of the wife, and that, 
therefore, the person who keeps the married 
“woman in his house may be guilty under 
the section as against the husband, even 
though the woman has no physical or any 
other restraint placed against her. But on 
a further consideration of the section I think 
the right view to take would be that the 
word ‘detains’ should be interpreted in its 
natural and ordinary sense, and this can 
be clear if we see the scheme of the section. 
The act of taking or enticing away a 
married woman is one act and concealing 
or detaining her is another act. In the 
former act, though the woman may be 
perfectly willing to go with the man, the 
offence would occur, because it consists 
simply in taking or enticing away a woman 
without anything more. But when we come 
to the latter part of the section, which 
speaks of concealing or detaining the 
woman, then, in the ordinary sense of the 
term, the woman would be detained only 
if she is prevented from going in any 
quarter where she wants to go, and that is 
the construction which has been placed in 
the two cases that have been cited before 
us, in which the question was as to the con- 
sideration of the word ‘detains.’ The other 
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authorities that have been cited have 
reference more to the first part of the section 
as to taking and enticing away than as to 
the second pari which is concerned with the 
concealing or detaining, and I think, there- 
fore, that, taking the word in its natural 
sense, on the evidence it is clear that the 
woman was not prevented from going any- 
where she liked. Therefore, it cannot be 
said that the accused in this case is guilty 
of the offence with which he is charged, 
viz., the detention of the woman under 
s. 498. I, therefore, agree that the view of 
the learned Sessions Judge is correct and 
that the appeal must be dismissed. 


N. Appeal dismissed. 


_ _ MADRAS HIGH COURT 
Criminal Revision Case No. &86 of 1932. 
(Criminal Revision Petition No. 824 
of 1932 

April 24, 1933 
PAKENHAM WALSH, J. 
Inre SANTHANAKRISHNA 
CHETTY—Accusep —PETITIONER 

Land Customs Act (XIX of 1924), ss., 7—Effect 
of amendment to s. ?—Prosecution for smuggling— 
Onus of pvroof—Duty of. prosecution—Transfer of 
non-dutiable goods without permit—Nature of 
offence—Jurisdiction of Magistrate—Cunfessions-— 
Must be read as a whole. : 

A confession must be taken as a whole 
nothing can be read into it 
tained there. Pika Bewa v. Emperor (l) and 
Emperor v. Balmakund (2), referred to. 

In a prosecution for smuggling under s. 7 (1) (c), 
Land Qustoms Act, it is for the prosecution to 
prove that the dutiable article was taken by 
land from the foreign territory into British 
India ata time when the article was dutiable 

Under s.7 of the Land Customs Act, as amended, an 
offence in respect of non-dutiable goods isone to be 
dealt with only by the Land Customs Officer him- 
self unders 7; it would not constitute an offence 
for which acomplaint could be made to a Magis- 
trate 

Cr. R. P. from the judgment of the Court of 
the Sub-Divisional Magistrate, Mannargudi, 
in S. A. No.450f 1932, preferred against 
the judgment of the Court of the Sub- 
Magistrate, Mannargudi, in ©. C. No. 324 
of 1932. i 

Messrs. K. 5. Jayarama Ayyar and 
K.V. Srinivasa Ayyar, for the Petitioner. 

The Public Prosecutor, for the Crown. 


Order.—The petitioner (accused) was 
convicted ofan offence under `s. 7 (1) (c) 


: I and 
which is not con- 


1934 
of the Land Customs Actfor having with 
him 82 blocks of silver weighing about 
15,000 tolas smuggled from Karaikal in 
French Territory without a permit. The 
motor car in which this accused and 
another (who has been acquitted) were 
travelling was stopped by the Land Cus- 
toms Inspector P. W. No.1 at the level 
crossing gate near Needamangalam on the 
Needamangalam-Tanjore road at about 
12-30 A. m. inthe early morning of Septem- 
ber 3, 1932. The accused was also wear- 
ing some silk clothes but the latter were 
found to be his peisonal wearing ap- 
parel. He was not convicted with regard 
tothem. The accused appealed with regard 
to this conviction as to smuggling silver 
and the conviction was confirmed. This 
revision petition is put in against that 
conviction. Certain admitted facts may 
be noted. It isnot the case for the pro- 
secution that this silver had come direct 
that night from Karaikal. 


Inspector P. W. No. 1 says: 

“If they had passed the Chowk the silver bars 
having been in the car would have been detected. 
The accused could not have brought the silver 
bars through the Chowk,” 


The case for the prosecution is that they 
were brought from Thittacherry which is 
Jin British Territory but that the accused 
had previously purchased them from Karai- 
kaland had arranged somehow for them 
to be brought to Thittacherry from which 
place he was conveying them in his motor 


car. Prosecution Witness No. 1 says: 
“I believed the accused when he stated that he 
got the silver bars at Thittacherry”. 


It is also to be noted that silver became 
dutiable only in April, 1930. So the con- 
viction was based on the confession which 
the accused made at the time to the Cus- 
toms House Officer, The latter says that 
he prepared the statement by putting 
questions, getting answers and recording 
the same and thathe has not recorded the 
questions. It is clear from the manner in 
which the confession ismade that a good 
deal of it must have been in reply to 
specific questions. The material part of 
the confession runs as follows: 

“At about p.m. on September 2, 1933, I left 
Karaikal and went to Thittacherry via Velangudi, 
While Iwas going via chowki, there was nothing 
inthe car. I wentto Thitta:herry. One Muham- 
madan gave 82 silver bars contained in seven 
Taking them I started from Thittacherry at 


Then he narrates how he was stopped 
by the Customs Inspector at the level cros- 


The Customs . 
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sing. He proceeds: 

“Ido not know who that Muhammadan is that 
gave me. I donot know anything about his house 
and address. Nor dol know how the Muhammadan 
took these silver bars from Karaikal I brought 
them for salo At  Karaikal. 1 purchased for 
Rs, 40-8-0 I took them and started for Trichino- 
poly. I did not pay duty for these silver bars. 
1 donot know how that Mubammadan brought them 
to Tittacheri from Karaikal.” 


This confession being the only evidence 
against the accused, it must be taken as 
a whole and nothing can be read into it 
which is not contained there: Pika Bewa v. 
Emperor (|) and Emperor v. Balmakund 
(2). There is no statement as to when he 
purchased this silver at Karaikal. His 
statements in Ex. B on the above 
point are clearly in answer to ques- 


tions. Prosecution Witness No. 1 admits 
that he did not ask the accused on 
what date he purchased silver for 


Rs. 40-8-0 nor how many years or months 
ago they were purchased, He did not make 
enquiries at Karaikal as to the price of 
silver prevailing at the, time that this 
silver was seized. The onus of proof in 
these cases rests on the prosecution and it 
is, therefore, for the prosecution to show 
that this silver was taken by land from 
French Territory into British Territory at 
a time when silver was dutiable. As 
noted in the Appellate Court’s judgment 
there are two gapsinthe prosecution with 
regard to this. Assuming that the accused 
purchased silver at Karaikal after it 
became dutiable, it might possibly have 
been carried from Karaikal by sea to 
Nagore and thence conveyed to Thitta- 
cherri. The learned Sub-Divisional Magist- 
rate meets this by saying: 

“Neither in his statement ncr in the defence 
evidence was there any suggestion that the silver 
was conveyed by sea. This is a question of fact 
which could be properly proved only by the state- 


ment of the accused or the evidence or his wit- 
nesses.” 


But the case of the accused is that he 
did not know how the Muhammadan from 
whom he got the bars brought them to 


Thittacherri, Under these  circumstan- 
ces it was not for him to specify 
the route but for the prosecution 


to prove it. But an even more im- 
portant matter is the date of the purchase. 
This is dealt with by the learned Sub- 


(1) 14 Ind. Cas. 195; 890 855; 15 OL J 512: 160 
WN 1055; 13 Or. Ld 195. 

(2) 129 Ind Cas. 258; 62 A 1011; (1930) ALJ 1481; 
A T R1931 All. 1: 32 Or. LJ 362; Ind. Rul. (1931! 
All. 130; LR 12 A 33 Or. (F B.) 
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Divisional Magistrate in para. 7 where he 
says: 

“Another point made by the accused's Vakil is 
that the silver first became dutiable under the 
Finance Act of 1930 from April 1930 (and not as 
wrongly stated by P, W No. . from October 1931) 
and that if the silver pieces had been purchased 
before that date the appellant's act of removing 
them would not be against the law. Lut it is to 
be observed that under s.5 (1) of the Laad Oustoms 
Act, a permit has to be taken for the passage of 
all goods whether dutiable or not from foreign 
territory into British; and as the appellant had no 
such permit for the silver, he was liable to the 
penalties imposed by law.” 


In this argument he has overlooked 
the effect of the amendment to s. 7. No 
doubt under s. 5 (') and (2) a person 
desiring topass any goods, whether dutiable 
or not. by land out of or into any foreign 
territory has to apply in writing for a 
permit. Unders. 5 (3) any Land Customs 
Officer may require a person in charge 
of any goods which such officer has reason 
to believe to have been imported, or to 
be about to be exported by land from, 
or to, any foreign territory to produce the 
permit and any such goods which are 
dutiable and which are unaccompanied by 
a permit or do not correspond with 
the specification contained in the 
permit shall be detained and shall be 
liable to confiscation. The old s. 7 (a) 
and (c) then proceeds to say, “Any person 
who (a) in any case in which the permit 
referred toin s. 5 is required, passes or 
attempts to pass any goods by land out 
of or into any foreign territory through 
any Land Customs station without such 
permit or (e) aids in so passing or convey- 
ing any goods, or; knowing that any goods 
have been so passed or conveyed, keeps 
or conceals such goods or permits or 
procures them to be kept concealed, shall 
be liable to a penalty not exceeding, where 
the goods are not dutiable, fifty or, where 
the goods or any of them are dutiable, 
one thousand rupees and any dutiable 
goods in respect of which the offence has 
been committed shall be liable to confisca- 
tion.” By the amended Act itis only in 
the case of dutiable goods or of any 
goods: in respect of which a notification 
under s. 19 of the Sea Customs Act, 1878, 
prohibiting the bringing or taking by land 
of such goods into British India or any 
specificd part thereof, has heen issued, 
passed by land out of any foreign territory 
that a complaint in respect of an offence 
under sub-s. (1) can be madeto a Magis- 
trate having jurisdiction that an offence 


ithe middle of the night. 


147 10 


under sub-s. (1) has been committed in 
respect of such goods when the Customs 
Officer considers that the penalty provided 
in that sub-section is. inadequate. There- 
fore, assuming that for non-dutiable goods 
the accused had no permit the offence, if 
any, would be one to be dealt with only 
by the Land Customs Ofticer himself 
under s$. 7 and would not constitute an 
offence for which a complaint could be 
made toa Magistrate. 


Tor the Crown Mr. Bewes has pointed 
out some suspicious circumstances against 
the accused. Prosecution Witness No. | says 
that the accused said to him. “This is 
the second time. Please excuse me” and 
offered him Rs. 500 todo so, With regard 
to this it may be noted that even in Ex. B 
which is a careful confession made at the 
time the accused is said to have stated 
“This is the first time.” Jt is suggested 
for the petitioner that the accused might 
have offered this money because he was 
liable to a fine by the Customs Officer for 
taking dutiable goods without a permit. 
It is pointed out for the Crown that he 
was travelling with these silver bars in 
Suspicion, how- 
ever, would not amount to proof and in 
this case there is no proof that the accused 
purchased silver at Karaikal and kept or 
concealed such goods knowing them to 
have been passed .or conveyed by land 
into British India as dutiable goods men- 
tioned.in theamended section. That being 
so it is unnecessary to discuss the further 
question as to whether the confession is 
admissible or not. 


The conviction must be set aside. The 
bail bond will be cancelled. The order 
of confiscation passed by the Magistrate 
is also set aside, and the fine if paid will 
be refunded. 


A. Conviction set aside. 
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RANGOON HIGH COURT 
Criminal Appeal No. 355 of 1933 
May 2, 1933 
CUNLIFFE AND DUNKLEY, JJ. 
SANLAYDO— APPELLANT 
versus 
EMPEROR—Opposits Party 

Evidence Act (I of 1872), 8. 24—Haxculpatory 
element ina confession not found to be false—Con- 
fession, if to be accepted as a whole—Hvidentiary value 
of confession—Penal Code (Act XLV of 1860), ss 34, 94 
—Common intention to commit robbery—Some robbers 
armed with deadly weapons—Common intention to 
commit murder, if can be presumed—S. 94, scope of. 

Where there is no other evidence to show 
affirmatively that any portion of the exculpatory 
element in a confession is false, the court must 
aceept or reject the confession as a whole, and 
cannot accept only the inculpatory element while re- 
jecting the exculpatory element as inherently in- 
credible Butit would be a dangerous doctrine to 
hold that, when an accused person has confessed, in 
every case, whether there was other evidence besides 
his confession against him or not, every statement 
made by him in nis confession must be accepted as 
true. Balmukund v, Emperor (3), explained. [p 41, 
col, 2; p. 92, col, 1.) 

It would ba going very far to hold that, because a 
man takes parsina robberyin whicu some of the 
robbers are armed with deadly weapons, it can be 
presumed that he thereby becomes a party to an 
intention to kill avy person who may happen to 
resist them in carrying out the robbery. Of course, 
when a mau accompanies robbers, who are armed with 
such weapons, he must know it to belikely that a 
murder will be committed ifthe attempt to rob is 
resisted, but further than that, it is not 
safeto go. Knowledge is not the same thing as 
intention. Where it is not established that there was 
a common intention among the robbers to commit 
murder, if necessary, then s. 34, Penal Code, does not 
apply and such intention cannot be presumed, Nga 
Ei v. Emperor (1), relied on. Barendra Kumar Ghosh v. 
Emperor (2), distinguished. fp. 50, col, 2; p. 51, col. 1] 

Where the accused, of his ownaccord, placed him- 
self in a situation by which he became subject to the 
threats of another person, whatever threats may have 
been used towards him, the provisions of 8. Y4, Penal 
Oode, avail him nothing. 


Or. A. from an order of the Sessions 
Judge, Amherst, dated March 13, 1933. 

Mr. Sutherland, for the Appellant. 

Mr. Tun Byu, tor the Crown. 


Dunkley, J.—Abu Baker, deceased, kept’ 


a shop in Kanni village and on the evening 
of September 3, 1932, he was sitting in the 
shop, the two side doors of which had been 
closed while the middle door remained 
open. Suddenly the shop was attacked by 
four robbers. One of these men remained 
outside while three entered the house. Of 
the three who entered, two stood on guard 
on either side of the open door while the 
remaining one came forward to the place 
where Abu Baker was sitting. The man 
who went to Abu Baker was armed with a 
revolver and agaxe. He has been identified 
as a person named On Pe, and heis abscond- 
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ing. The presént appellant Sanlaydo was 
one of the two persons who stood on guard at 
doorway. When On Pe entered the. 
shop he went up to Abu Baker, and threa- 
tening him with his revolver, ordered him 
to remain seated and not to cry out. 
However, Abu Baker got up and shouted, 
and thereupon On Pe promptly shot him 


‘jn the abdomen, and from this injury Abu 


Baker subsequently died. Shaik Mohamed, 
a sonof Abu Baker, who.was also in the 
shop atthe time, on seeing his father 
shot, rushed at On Pe, who then shot him 
and ashe was fallingcut him on the head 
with his axe and Shaik Mohamed also was 
killed. 

Thereupon the robbers, apparently 
alarmed at having had to commit two 


“murders to effect their -purpose, left the 


shop hurriedly without taking any pro- 


_perty. These facts are not disputed, and, in 


fact, the appellant, Sanlaydo, made a con- 
fession before a Magistrate to which he 
adhered at the trial. His confession is set 
out in extenso inthe judgment of the learned 
Sessions Judge, and 1 do not propose to 
repeat itin full ia this judgment. Briefly 
it is tothe effect that On Pe came to his 
hut onthe day of the robbery and asked 
him togo with him (On Pe) to. Kanni for a 
visit, After their evening meal the two 
went to Kanni together, and at On Pe's 
house at Kanni they met On Pe’s brother 
On Sein and a Shan. They sat in the 
darkness in this house for the whole 
evening. Liquor was brought by On Pe, 
namely a quart bottle and a pint bottle, 
The quart bottle was drunk by these four 
persons in the house. Then they left the 
house after nightfalland went to the Natsin 
at the west of Kanni village, where they 
propitiated the Nats with betel leaves and 
candles. On Pe brought with him an axe 
and a six chambered revolver. On Sein 


-brought two dahs and the Shan brough: 


one dah. In accordance with the usual 
custom of dacoits, the weapons were placed 
upon the Natsin and liquor from the pint 
bottle was poured over them. On Pe also 
had an electric torch. ‘Then the four 
persons took an oath not to divulge any- 
thing that was done. After this ceremony 
On Pe took the revolver and the axe and 
the other three took a dah each. : 
After these preparations had been made 
On Pe divulged that the plan was to 
attack Abu Baker's shop. The appel- 
lant objected to this plan on the 
ground that he dare not joinin a robbery 
on Abu Baker's shop because he was the, 


50 
‘tenant of Abu’ Baker's land, his objection 
apparently being that Abu Baker would 
. recognize him, although the defence Counsel 
has urged before us that his- reason was 
that he did not wish to participate in the 
robbery of his benefactor. When the ap- 
pellant objected On Pe told him that as he 


knew their plans he must go with them and. 


if he did not go he (On Pe) would shoot 
him with the revolver. The appellant was 
not actually threatened with the revolver 
but on On Pe making this threatening state- 
ment he said he would go, but would not 
enter the house, and so it was arranged 
that he should remain on the verandah. 
The party then went to Abu Baker's shop 
and on arrival there three of them, namely, 
On Pe, On Sein and the appellant, went up 
to the shop while the Shan remained on 
the ground outside. The appellant ‘and 
On Sein stood guard on either side of the 
door and On Pe went up to Abu Baker 
who was seated on a chair inthe shop. As 
Abu Baker did not obey On Pe’s warning, 
that he was not to get up and was not to 
shout, but stood up and shouted, On Pe 
shot him. The son of Abu Baker who was 
sitting in the shop, although told not to 
get up or shout, got up and ran towards On 
Pe shouting. Thereupon On Pe shot him 
and also cut him with the axe. Then they 
all left the shop on On Pe saying: 

“Let us go, we cannot get anything.” 

That is the story of the robbery as related 
by the appellant in his confession, to which, 
as [I have said, he adhered at the Sessions 
trial. The appellant was committed for 
„trial on a single charge of abetment of 
murder and being present when the murders 
were committed by the causing of the 
death of Shaik Mohamed and Abu Baker 
by On Pe, under s. 302 read with s. 114, 
Indian Penal Code. No charge in regard 
to the attempted robbery was framed by 
the Magistrate. The learned Sessions 
Judge, at th® commencement of the trial, 
cancelled this charge and framed three fresh 
charges against the appellant. ‘The first 
two were charges of murder by causing the 
death of Shaik Mohamed and Abu Baker 
respectively, by acts done in furtherance 
of the common intention of all the robbers, 
and to substantiate these charges the learned 
Sessions Judge called in aid the provisions 
of s. 34, Indian Penal Code. The third 
charge was a charge of robbery in the 
course of which hurt was caused by one 
of the robbers, under s. 394, Penal Code. 
This last charge should, of course, have 
been a charge of attempt to commit 
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robbery, as the robbery was not actually 
committed, but s. 394 is equally applicable 
to an attempt to commit robbery, and, there- 
fore, this error of the learned Sessions 
Judge is of no practical importance. At 
the trial the appellant was found guilty on 
both of the charges of murder, under s. 302 
read withs. 34, Indian Penal Code and was 
sentenced to death. He was, however, 
found not guilty on the third charge, under 
s. 394, Penal Code, on the ground that the 
exception enacted in s. 94 of the Code was 
applicable to him, and he was acquitted 
on this charge, 

The first pomt which has been raised 
before us on behalf of the appellant is that 
the appellant was nota party to a common 
intention to commit these murders and 
that therefore s. 24 was not applicable, and, 
in my opinion, on this point the defence must 
succeed. Obviously the main common 
intention of the four persons who took part 
in this attempted robbery was an intention 
to commitrobbery and not an intention to 
commit murder. On behalf of the Crown 
it has been suggested to us that when a 
number of persons armed with deadly 
weapons, such as revolver and dahs, resolve 
to commit a robbery it is legitimate to 
presume that they had the intention to kill 
anyone who might stand in the way of the 
altainment of their main object, and it has 
been suggested that this presumption is 
particularly strong when the person, or 
persons, armed with a deadly weapon are 
Burmans, because of the well-known 
predilection of Burmans to use a deadly 
weapon on the slightest excuse, and in 
support of this argument a judgment of 
a Bench of the Lahore High Court, which 
isnot published in the authorized rulings, 
has been cited. Thefacts of that case were, 
however, different to the present case, for in 
that case each of the robbers was armed with 


_agun,and there was direct evidence that they 


had made up their minds to use their guns 
in case resistance was offered to them. 
In the present case only one of the four 
robbers was armed with a revolver, and 
there is no evidence to show, or from 
which it can be presumed, that it had been 
mutually decided between them that this 
revolver should be used to the extent of 
injuring with it any person who resisted 
them. It seems to me that it would be 
going very far to hold that, because a man 
takes part in a robbery in which some of 
the robbers are armed with deadly weapons, 
it can be presumed that he thereby becomes 
a party to an intention to kill any person 
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who may happen toresist them in carrying 
out the robbery. Of course, when a man 
accompanies robbers, who are armed 
with such weapons, he must know it to 
be likely that a murder will be committed 
if the attempt to rob is resisted, but further 
than that, in my opinion, it is not safe to 
go. Knowledge is not the same thing as 
intention. Ifthe number of persons taking 
part in this affair had been five or more, 
8. 149, Penal Code, or for that matters. 393, 
would have been applicable, and the ap- 
pellant would, without doubt, have been 
guilty of these murders, but in the present 
case only four persons took part and in the 
absence of any evidence from which it can 
be inferred that they had a common inten- 
tion, formed prior to the robbery, to use 
their weapons if resisted, the common inten- 
tion which can be attributed to them is, at 
the most, the intention to commit robkery 
with the added knowledge that murder was 
a crime which was likely to be committed 
in the prosecution `of their common object. 

Now, it has been laid down in the 
case of Nga E v. Emperor (1) that the 
common intention referred to in s. 34, Penal 
Code, is an intention to commit the crime 
actually committed and each accused per- 
son canbe convicted of that crime only 
if he has participated in that common in- 
tention. As I hold that it has not been 
established that there was a common inten- 
tion among the robbers to commit mur- 
der, if necessary, then if must beheld that 
s. 34, Penal Code, had no application to 
the appellant. The case of Barendra 
Kumar Ghosh v. Emperor (2) is clearly distin- 
guishable, for in that case all the robbers 
fired their revolvers, and, therefore, al- 
though it was not proved which of them fired 
the fatal shot, it was plain from the fact 
that they all used their deadly weapons 
that they had a common intention to 
commit murder. 

Nevertheless it is clear that the appel- 
lant abetted the commission of these murders 
by On Pe, within the meaning ofs. 107, 
Indian Penal Code. He stationed himself 
at the door armed with a dah and so 
effectually prevented any person in the 
shop from leaving. He did not leave his 
post when Abu Baker was shot but remain- 


(1) 180 Ind, Cas. 355; A I R 1931 Rang. J; (1931) 
Or. Cas. 17; 32 Or. LJ 493; 8 R603; Ind, Rul (1931) 
Rang. 93. 

(2) 85 Ind. Oas. 47; A I R 1925 P.O. 1; 52 I A 40; 
52 O197; 26 Cr. LJ 431; 29 O WN 181; (1925) MW 
N 26, L R6AP O01; 26P LR 40; 27 Bom. LR, 148; 
‘6 PLT 169; 23 ALJ 314; 410 LJ 240,48ML 7 
$43 (P. 0.) 


ed on with his fellow miscreants until 
they all left together. He did not give 
information after his companions had left 


him, as they did shortly after the robbery, ` 


and he did not dissociate himself from 
them. He voluntarily joined their gang. 
Consequently there was an intentional aid- 
ing on his part of the commission of these 
murders, aud therefore, prima facie he is 
guilty of the offence of abetment of mur- 
der in connection with both murders, under 
the provisions of s. 302 read with s. 109, 
Indian Penal Code. The fact that the 
appellant is prima facie guilty of abet- 
ment of murder is- not disputed by his 
learned Counsel, but it is argued on his 
behalf that s. 91, Penal Code, is applic- 
able, andthat therefore he is entitled to 
an acquittal on the murder charges. The 
Crown does not deny that the provisions 
of s. 94 can be applied: in the case of 
abetment of murder but urges that the 
facts do not bring the appellant within 


‘the purview of this section. The basis of 


this defence is the statement contained in 
the confession of ths appellant which says 
that he declined to tagze part in the rob- 
bery on Abu Baker's shop and that he 
only did so on being threatened by On 
Pe that he would be shot and killed if 
he did not take part. 

On behalf of the Crown it is argued 
that this statement in his. confession is 
unworthy of credit and in support of this 
view ib is pointed out that the appellant 
made a statement to Headman Mg. Thein 
Pe. (P. W. No. 15) on September 13 in the 
course of which he said that ths alleged: 
threat by On Pe was made on their way 
to the Natsin whereas in his confession 
which was recorded on September 16, he 
said that the threat was used only after 
the ceremony atthe “atsin had concluded. 
I agree - that this important discrepancy 
affords ground for holding that no such 
threat as he alleges, was ever used, and 


.that the appellant has interpolated this 


story of the threat in order to create a 
defence to his participation in this at- 
tempted robbery. But on behalf of the 
appellant it has been ‘urged on the 
authority of the Full Bench case of the 
Allahabad High Court Balmukund v. 
Emperor (8) that where there is no other 
evidence to show affirmatively that any 
portion of the exculpatory element in a 
confession is false the court must accept 
- (3) 129 Ind. Gas 258; A IR 1931 Al. 1; (1931) Or. 
Cas. 1; 32 Or. L J 362; 52 A 1011; (1930) A L J 1481; 
Ind; Rul, (1931) Al, 130; L R 12 A. 33 Or, (P.B). 
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or reject the confession as a whole, and 
cannot accept only the inculpatory 
element while rejecting the exculpatory 
‘element as inherently incredible and that 
as the appellant has been convicted on 
his confession the exculpatory element 
-therein namely his statement as to the 
threat, used to him to force him to take 
part in the crime must also be accepted. 
But this decision must be construed in 
connection with the particular facts of the 
„case which was decided thereby and in 
that case there was no evidence bearing 
on the guilt of the accused other than the 
confession. If the ruling of the learned 
Judges.in that case is read as being ap- 
plicable only to cases in which there is 
no evidence against the accused other than 
his confession then with all due respect I 
am prepared to accept it, but it would 
be a dangerous doctrine to hold that, 
when an accused person has confessed, in 
every case whether there was other evi- 
dence besides his confession against him 
or not, every statement made by him in 
his confession must be accepted as true. 

In the present case there is the fact 
that the appellant's statementio the Head- 
manin regard to the circumstances under 
which the threat was made to him differs 
from his siatement on this matter in his 
confession and that fact in itself tends 
to show affirmatively that his assertion 
that threats were used to him, is false. 
Moreover, there was considerable other 
evidence in addition to his confession 


against ihe appellant. [His Lordship 
discussed the evidence -and the 
confession on which the conviction 
could be based and held it suffici- 


ent and proceeded]. As that is my con- 
clusion on the evidence the argument 
based upon Balmukund’s case (8) falls to 
the ground and I reject as entirely in- 
credible the allegation of the appellant 
that he was made to take part in this 
crime through threats causing fear of jin- 
stant death. Actually, however, for the 
decision of this appeal it was not neces- 
sary to decide this point because the proviso 
to s. 94 puts the case of the appellant, 
even if accepted -entirely outside the ambit 
of its provisions. This proviso says: 
“Provided the person doing the act did not of 


his own accord .... ...place himself in the situation 
by which he became subject to such constraint”, 


Now, according to the defence case, the 
appellant went willingly with On Pe to 
On Pe’s house. There he met the two 
. other ‘persons. They stayed in darkness 
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in the housé throughout the earlier part 
of the evening. ‘they drank liquor to- 
gether. Then they proceeded to a Natsin 
carrying with them deadly weapons and 
the usual ceremony indulged in by per- 
sons about to commit arobbery or dacoity 
was performed at the Natsin. Admittedly 
the appellant voluntarily took part in all 
this procedure. He must have known, 
and undoubtedly he did know, that he 
had joined a band of persons who in- 
tended to commit a robbery. On his 
own showing he consented to take part 
with them in arobbery. It was only when 
he learnt that the place to be robbed 
was the shop of his landlord that he raised 
any objection. He was willing to commit 
robbery with On Pe and the two others 
hub he was not willing to commit this 
robbery of this particular shop. Conse- 
quently it is plain that the appellant did, 
of his own accord place himself in the 
s'tuation by which he became subject to 


tke threats of On Te, and on this ground 


whatever threats may have been used to- 
wards him, the provisions of s. 94, Penal 
‘Code, avail him nothing. f 
The learned Sessicns Judge has acquit- 
ted the appellant of the charge under 
s. 594, Penal Code. This acquittal was 
wrong but as no appeal in regard ihere- 
to has been filed by the Crown, I co not 
think that we should interfere in this 
respect. In regard to the appellant’s con- 
victions on the other two charges, I would 
alter ihe convictions to convictions for the 
offence of abetment of murder punishable 
under s. 302 read with s. 109, Indian Penal 
Code. As I have sheady held that s. 34 
is not applicable end that the offence of 
the appellant was that of abetment only, 
this abetment consisting in standing on 
guard while the murders were committed, 
I do not think that the extreme penalty 
was deserved. I would, ‘therefore, alter 
the sentence to a sentence of transporta- 
ticn for life cn each of the two charges 
of murder, these two sentences to 1un con- 
cı rrently. 5 ; 
Cunliffe, J—I am of the same opinion 
and have nothing to add. 
N. Order accordingly. 
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è OUDH CHIEF COURT 
Jury Reference No. 7 of 1933 
September 4, 1933 
RAZA AND Suita, JJ. 
EMPEROR -—APPLIOANT 
VETSUS 
OHUPAT AND OTHERS —ACOUSED—OPPOSITE 
PARTIES 

‘Criminal Procedure Code (Act V of 1898), ss. 307, 
418—Interference with verdict of jury—When proper 
—Unanimous verdict of jury accepted by Judge— Con- 
viction—Appeal, if lies on merits, 

The jury is primarily the tribunal to find fagets 
and itis not forthe High Oourt to interfere with 
the verdict of the jury unless it is unreasonable. 
Where the case is undoubtedly not free from diffi- 
culty, and a great deal can be said on both sides, 
but it cannot be said thatthe jury’s view was a 
bad view or an impossible view, the court is not 
justified in reversing their verdict. [p.-53, col, 


Where the Judge has convicted the accused ac- 
cepting the unanimous verdict of the jury against 
them, no appeallies onthe merits of the.case.under 
8. 418, Oriminal Procedure Qode. '[p. 5E, col. 1] 

Or. R. made by the Sessions Judge 
Fyzabad, dated June 15, 1933. 

Mr. H. K. Ghosh, Assistant Government 
Advocate for the Crown. 

Mr. H. G. Walford, for the Accused 
(Gharib). 


Judgment.—This is a reference under 
s. 307 of the Criminal Procedure Code. 


A dacoity was committed at the house of 


one Musammat Jina in village Ruri, in the 
district of Fyzabad on the night of 
September 25-26, 1932. Ten persons, name- 
ly Bijai, Sheo Bhagga, Tulsi, Mangru, 
Jhagru, Chupai, Raj Kishore Indersen, 
Gharib and Sukhraj, were sent up for trial. 
The trial was by jury. The learned Ses- 
sion3 Judge accepted the verdict of the 
jury with respect to seven accused, namely, 
Raj Kishore, Mangru, Sheo Bhagga, Jhagra, 
Tulsi, Bijai and Sukhraj. He acquitted 
Raj Kishore, Mangra, and Sh30 Bhigza, 
and convicted Jhagra, Tulsi, Bijai, and 
Sukhraj, who were sentenced to five years’ 
rigorous imprisonment each, under s. 335 
of the Indian Penal Code, The learned 
Judge did not accept the verdict of the 
jury with respect to the remaining three 
persons, namely, Chupai, Indersen and 
Gharib. The jury had returned a verdict 
of guilty in the cases of Indersen and 
Chupai and a verdict of not guilty in the 
case of Gharib. 

We have examined, the record. We agree 
with the learned Judge that the verdict of 
the jury in the cases of Indersen and 
Chupai is perverse and against the weight 
of evidence. It is impossible to find them 
guilty on the evidence produced in-this case. 
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The evidence of identification on which 
the case for the prosecution mainly rests 
is quite unreliable and must be. rejected. 
Agreeing with the learned Judge, we set 
aside the verdict of the jury so far as 
Indersen and Chupai are concerned. They 
will be acquitted and released. 

The unanimous verdict of the jury is in 
favourof Gharib. The learned Judge is of 
opinion that this verdict is also perverse 
and should not be accepted. We are not 
prepared to agree with himon this point. 
The evidence against this man is the evi- 
dence of identification given by four wit- 
nesses, namely, Musammat Jina, Algu, 
Dukhhi and Lautu. We have examined 
their evidence carefully. Gharib accused 
is a “nat” of Kasimpur. Kasimpur is about 
two miles from village Ruri. The evidence 
of Musammat Jina (P. W. No. 1) shows 
clearly that Gharib used to go to Ruri fre- 
quently. She admits that she saw him 
many times in the village. She made this 
admission in cross-examination, though she 
wished it to be believed in her examina- 
tion-in-chief that she had never seen Gharib 
before the occurrence. Algu, (P. W. No. 2) 
Dukhhi, (P. W. No. 3), and Lautu (P. W. 
No. 16) also wishit to be believed that they 
had never seen Gharib before the occur- 
rence. This appears to be untrue. We 
think they have attempted to conceal the 
true facts in giving evidence on the point 
under consideration. It appears that 
Gharib is known to almost all the people 
of village Ruri; but it is noticeable that he 
was not named inthe First Information 
Report. It was also notstated in the First 
Information Report that any person who was 
known to any resident of village Ruri by 
face had participated in the commission of 
of thedacoity. In these circumstances, we 
are not prepared to hold that the verdict of 
the jury, which is in favour of Gharib, is 
perverse. As pointed out in the case of 
Emperor v. Asghar Husain (1) the jury 
is made primarily the tribunal to find the 
facts, and it is not for ‘the High Court to 
interfere with the verdict of the jury unless 
it is‘unreasonable. Where the case is un- 
doubtedly not free from difficulty, and a 
great deal could be said on both sides, 
but it cannot be said that the jury’s view 
was a bad view or an impossible view, the 
court is not justified in reversing their 
verdict. i 

The result is that we acquit all the three 
men, namely, Indersen, Chupai and Gharib. 


a 146 Ind. Gag 303 100 W N 883; 6 R D 
plL i 
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They are acquitted and released so fat as 
Sessions trials Nos. 10 and 140f°1933 are 
concerned. 4 
Jhagru, Bijai Singh, Sukhraj, and Tulsi 
have submitted their appeals from the jail. 
The Judge has convicted them, accepting 
the unanimous verdict of the jury against 
them. No appeal lies on the merits of the 
case under s. 418-of the Code of Criminal 
Procedure. The sentence of five years’ 
rigorous imprisonment is not excessive. 
Their appeals fail, and must be dismissed. 
We, .accordingly, dismiss all the four 
appeals, (Nos. 301, 302, 303 and 304 of 1933). 
N. Appeals dismissed, 
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_LAHORE HIGH COURT. 
First Civil Appeal No. 795 of 1931 
July 11, 1933 2 
ADDISON AND AGHA HAIDAR, JJ. 2 
GOBIND SINGH AND OTHERS—-ÅPPELLANTS 
; "versus : 
MANAGING COMMITTEE or GUR- 
DWARAS AND oTaEes—RESPONDENTS, 

Sikh Gurdwaras Act (VIII of 1925), ss. 8, 
5 (8)—Publication of notification under s, 8—Proof 
that no claim was made —Notice, necessity of— 
Service on person in full physical possesston—Suffi- 
ciency of. 

The publication of a nctification under s. 5 (3, 
Sikh Gurdwaras Act, is conclusive proof of 
the fact that no claim was made with respect to the 
property in dispute.’ 

Under s. 3of the Act thoname of the person in 
possession should be given and he should be served 
with notice. Service onthe pergonin full physical 
and lawful -possession of the property is proper 
service within the meaning of s 3, 


. 0. A. from a decree of the District 
Judge, Amntsar, dated February 23, 
1931. 

Messrs. Gobind Ram Khanna, Ajit Ram 
and Hem Raj Mahajan, for the ` Appel- 
lants. 

Mr. 
dents. ' 

Addison, J.—This is asuit under s. 28, 
Sikh. Gurdwaras Act, by the managing com- 
mittee of most of the Gurdweres within the 
area of the Municipal Committee of Amritsar, 
against Gurbakhsh Singh, Gobind Singh 
and others, for possession of a bunga 
attached to the Golden Temple, Amrit- 
sar. 

Under s. 20 (3) of the Act a list was prepar- 
ed of all rights, titles and interests in immov- 
able properties, inclusive of the Gurdwara 
itself and in part four ofthis list [see from 
(1) ] was included the bunga in question. 
As contemplated by s.3 (1) of the Act, the’ 


Charan Singh, for the Respon- 
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name, of the person in- possession of the 
bunga was also given. His name is Gur- 
bakhsh Singh, defendant No. T Under 
s. 3 (3) of the Act the Local Government sent 
by registered post a notice of the claim 
to this Gurbakhsh Singh. No claim was 
made with respect to the bunga within the 
prescribed period and accordingly under 
s. 5 (3) of the Act a notification was issued 
tə the effect that no claim had been made 
by any one regarding it. The publication 
of this notification is conclusive proof of the 
fact that no claim was made. Section 28, 
ofthe Act, lays down that where a notifi- 
cation has issued under s. 5 (8), the com- 
mittee of the Gurdwara may sue on be- 
half of the Gurdwara for possession 
of the property specified in the notifi- 
cation. The suit. was brought and it 
has been decreed. The defendants have, 
appealed. . 

It was argued before us that notice was 
not given unders. 8 (3) to the persons in 
possession, that is, it was contended before 
us that Gurbakhsh Singh was not in posses- 
sion, Apparently, the descendants of the 
persons who built the bunga within “the 
prezincts of the Golden Temple are Gobind 
Singh, ete., that- is, the defendants other 
than Gurbakhch Singh, but to the outward 
world Gurbakhsh Singh alone was in posses- 
sion. ‘lhe other defendants gave him a lease 
which js dated January 4, 1917. He paid 
no rent; he was to look after the bunga 
entirely, see to its repairs and have it white- 
washed. Gurbakhsh Singh as a witness 
denied ihat he received notice but this is 
no longer in dispute, as Counsel for the 
appellants did not contend that notice 
h:d not been served upon him. Further 
Gurbakhsh Singh, as a witness admitted 
that his two sons used to live with him in 
this bunga and that he had his own private 
Granth Sahib inside the building. On the 
other hand, Ganga Singh, the mukiar-t-am 
of the Gurdwara Committee, hasstated that 
he had no knowledge that the bunga was 
under the control of any person. From 
1922 up to the time when notice was issued 
he knew of nobody connected with the bunga 
except Gurbakhsh Singh. He has stated that 
he was greatly surprised when Gur- 
bathsh Singh told him that he had 
made over the notice he. had receiv- 
ed from the Local Government to the real 
owners. i” ; 

In these circumstances it seems to me 
that the provisions of s. 3 have been strict- 
ly carried out.. It was enacted in that sec 
tion thatthe name of the person in posses 
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‘sion should be given and that he should be 
served with notice. This wasin order to get 
over the difficulty of finding innumerable 
groups of owners. Gurbakhsh Singh was 
in full physical and lawful possession of 
the bunga and service upon him was 
proper service within the meaning ofs. 3. 
Nor can it be said that in this case 
the first proviso to s. 80 (2) of the Act, 
can be applied. This proviso runs as 
follows: 

“Provided that in the case of aclaim that might 
have been made under the provisions of s. 5 or 
8; 10, the court need not so decide, if it is 
satisfied that the failure to make the claim was 
owing to the fact that the person who might have 
made the claim either had no knowledge of the 
existence of the right, title or interest that he 
might have so claimed or had no knowledge of 
the fact that the right, title or interest had been 
included in a list published under the provisions 
of sub-s, (2), s. 3 or sub.s (3) s. 7 and could not 

the exercise of reasonable diligence, have come 
to know of the existence of such right, title or in- 
terest, or of the fact that such right, title or in- 
terest, was so included,” 

. The defendants other than Gurbakhsh were 
entered as in possession of 31 kanals 17 
marlas of landand a muafi inthe same 
list (though in different parts thereof) as 
the list in which the bunga was entered. 
There was an entry es regards the muafi 
and as regards the land in the revenue 
papers so that with respect to them the 
defendants other than Gurbakhzth Singh 
were given notice under s. 3 of the Act, 
and a complete list was sent to tham, in 
which of course the bunga was also entered. 
They knew that action had been taken 
as regards all lands, muafis, and bungas 
` attached to the Golden Temple. It is 
true that they only directly received notice 
with respect to the muafi and the land 
but if they had exercised any diligence 
at all they would have seen thatthe bunga 
was entered in the list. This is apart from 
the fact that proper notice was given as 
regards the bun,a to Gurbakhsh Singh 
who was in lawful and physical possession. 
In my judgment, it cannot be said in 
this case that the defendants other than 
Gurbakhsh Singh could not by the exercise 
of reasonable diligence have come to know 
of the existence of the fact thas this 
bunga had been notified. They are thus 
not entitled to claim any indulgence. 

‘For the reasons given, I would dismiss 
the appeal with costs. 

Agha Haidar, J.—I agree. 

N. Appeal dismissed. 


JETHANAND MURIJMAL V. EMPEROR 
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Criminal Revision Application No. 211 
of 1932 | : 
February 28, 1933 
FERRERS, J. C., AND Aston, A. J. C. 
JETHANAND MURIJMAL —APPLICANT 
versus 


EMPEROR—Opeositse PARTY 

Bombay Abkari Act (V of 1878), ss. 43 (1) (i), 45, 47 
—Charge under s 45 joined with charge under s. 48 
(1) @iread with s. 47 ~Legality of—Criminal Proce- 
dure Code (Act V of 1898), s 233 | 

Section 47, Bombay Abkari Act, provides for 
liability for the holder of a license as if he himself 
had committed an offence and his trial under s. 43 (1) 
(îi) read with s. 47 is a trialas to his criminal liability, 
Consequently, there is no valid objection to a charge 
undera 45 being joined with a charge under s. 43 


(1) 4) read with s 47. g 

Mr. Balkishen H. Lula, for the Appli- 
cant. 

Mr. C. M. Lobo, forthe Crown. 
an application 
for the revision ofa judgment of the learned 
Additional Judicial Commissioner who up- 
held the conviction ofthe applicant under _ 
s. 43 (1) (#4) read with ss. 47 and 45 (e), 
Abkari Act. The facts briefly are that 
Jethanand Murijmal was the holderof a 
liéense granted under the Abkari Act. On 
March 18, 1932, tha Abkari Officers sent a 
garriwala, who was a spy in their employ- 
to- purchases beer from the shop uf the 
accused. The accused was absent at the 
time but his servant Bh3egwandas sold four 
bottles of beer and one bottle of brandy 
to the garriwala outside the hotel premises. 
The Abkari Officers then entered the hotel 
and found two Preventive Officers, Mr. 
Critchell and Mr. McIntyre, partaking beer 
without food inside the hotel premises and 
in another cubicle one Shamji Chapsi 
partaking brandy without food inside the 
hotel. Bhagwandas who had sold the beer 
and the brandy had no nokarnama autho- 
rizing him to do the business of vend under 
cl. 2 of the license. 

Jethanand was charged, firstly with 
selling liquor off the hotel premises: second- 
ly; with serving liquor without food in 
contravention of cl. 6. of his license under 
ss. 47 and 43(1) of Bombay Act V of 1874, 
and thirdly, with having allowed Bhag- 
wandsas to conduct this business without a 
nokarnama in contravention of cl. 2 of his 
license under s. 45, Bombay Act VII of 1878. 

The learned City Magistrate convicted 
Jethanand and fined him Rs. 300 for the 
offences under s. 43 (1) (îi) read with s. 47 
and fined him Rs. 25 for the offence under 
5,45 (c) The learned Additional .Judicia) - 
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Commissioner.on appeal confirmed the convic- 
tion and sentences. It has been contended 
before us that the accused committed no 
offence under s. 45,(c). Clause 2 of the license 
reads as follows: ` 

“The licensee shall reside in the said hotel and 
shall carry onthe business of vend under this 
license either personally or by an agent or- servant 
duly authorized by him in this behalf by a written 
nokarnama signed:by himself and countersigned by 
an Excise Inspector provided that any such nokar- 
nama signed by the licensee shall also be valid un- 
less and until countersignature is refused. If for any 
reason the:Collector orders tho withdrawal of any 
nokarnama issued by the licensee, the nokarnama 
shall be forthwith withdrawo. For every nokarnama 
issued by him, the licensee shall pay such fee as 
may from time to time be prescribed for this privilege 
by the Oommissioner under s. 35-A, cl. (d), Abkari Act. 
No nokarnama shall beissued to any person under 
18 years of age.” 

-It is admitted that the licensee resided 
in the hotel. 
he carried on. the business of vend himself, 
All ‘that we know is that he was not pre- 
sént at the time the offence was commit- 
ted; and in his statement he said that Mr. 
DeLima had asked him to see him at his 
bungalow at 8p. mM. and he left the hotel. 
at 7-15 or 7-30-P. M. Bhagwandas. whose evi- 
` dence was tendered by the prosecution re- 
ferred to a manager in the shop. He stated 
that he had received orders both from his 
master Jethanand acd alsoffrom the manager 
to sell liquor without food. end for con- 
. sumption in the premises. 

The wording of c!.2 of the licence seems 
to me to be. ambiguous.. It 18 not clear 
from the wording whether the holder of the 
license was prohibited from allowing’ any- 
“body tosell any liquor in his hotel unless 
he hada nokarnama or whether there was 
merely an obligation on his part to con- 
duct the business himself or by a properly 
constituted agent holding a nokarnama 
countersigned by an Excise Inspector.. If 
the latter view is correct, there would be no 
obligation on the licensee to have a serv- 
ant with a nokarnama if he was conduci- 
ing the business himself and his temporary 
absence for an hoar or so would not pre- 
vent him from being regarded as conduct- 
ing the business himself. Similarly, ifthe 
manager whose presence was admitted by 
the prosecution witness Bhagwandas held a 
nokarnama there would be no obligation on 
Jethanand .to obtain a nokarnama lor Bhag- 
wandas. The offence with which the ac- 
cused is charged under s. 45 , was not an 
omission to carry on the business in person 
or through a servant or agent authorized 
by a written nokarnama; the’ charge 


was. allowing Bhagwandas: to conduct the. 


e 
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business without a nokarnama in contra.’ 
vention of cl. 2. . La eee 
In my opinion the prosecution have failed 


- to establish that cl. 2 of the license was 


contravened. My reasons are: in the first 
place the wording does not clearly establish - 
that no sale is tu take place in the hotel 
except by the holder of the license himself 
or by aservant armed with a nokarnama. 
In the second place, the evidence does not: 
show whether Jethanand was. carrying on- 
the business of vending himself; and thirdly, 
the evidence does not show whether the’ 
manager h d a nokarnama or not. In the. 
circumstances I am: of opinion that the. 
accused is entitled to be acquitted of the 
ofence unders.45. Itis now contended on’ 
behalf ofthe applicant that the whole trial- 
was illegal because there was a misjoinder. 
of charges. Our attention has been drawn 
to the provisions of s. 233, Oriminal Proce- 
dure Code, and to araling of their Lord- 
ships of the Privy Council in Subramania 
Iyer v. Emperor (1) in which it was held 
that an illegality under s. 233 cannot be: 
cured. by s. 537. 4 

Under s. 233 for every distinct offence of 
which any person is accused, there shall be 
a separate charge and every such charge 
shall be tried separately except in the’ 
cases mentioned under ss. 234, 235, 236 and 
239. It is clearthat s. 234 is not appli-- 
cable to the present case. The offences’ 
under s. 45 and-unders. 43 (1) (i) are not- 
offences of the same kind, since they do not 
comply with the conditions laid down in 
the proviso to s. 234. -It is contended on 
behalf of the Crown that s. 235 is the 
section which is applicable, that the offenc- 
es were committed by the same person and 
were so connected together as to form the 
same transaction. Against this it is argued 
that the liability of a person charged under 
s. 47, Abkari Act, is not an offence com- 
mitted by him; s. 47 merely imposes liabi-- 
lity ın respect of an offence committed by 
his servant. It is therefore contended that 
the joinder of the charge under s. 45 in 
which the holder of the license is directly 
implicated with a charge under s. 43 (1) (i) 
read with s.47, is a joinder of charges in 
which the offences are not. committed by 
the same person. . 4 

I am unable to agree with this conten- 
tion; It seems to me clearthat e. 47 provid- 
es for liability -for the holder of-a license as 
jf he himselfhad committed an offence 
and his triel under s. 43 (1) (4) read with 

(1) 25 Mad 61; 28 I A 257; 3 Bom. L R, §40:50. W 
N, 866; 11 M, L. J. 283; 2 Weir 271; 8Sar 160 (P. O). 
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S. 47 is a trial as to his criminal liability. 
That being so, I seeno valid objection to 
a chargé under s.45 being joined witha 
charge unders. 43 (1) (7) read with s. 47. 
Taking all the circumstances into considera- 
tion I would allow the application with re- 
gard tos.45(c) ard quash the conviction 
and fine and direct that the fine if paid 
isto be refunded. I woulddismiss the ap- 
plication under s. 43 (1) (i) read with s. 47 
and confirm the conviction and sentence. 
N. Order accordingly. 


ceed 


_ LAHORE HIGH COURT 
First Civil Appeal No. 187 of 1927. 
February 28,1933 | 
ADDISON AND BHIDE, JJ. 

DES RAJ-HUKAM CHAND— 
DEFENDANTS—APPELLANTS 
VETSUS 
LACHHI RAM-PRABH DYAL— 
PLAINTIFFS — RESPONDENTS. 

Limitation Act (IX 1908), Sch, I, Arts. 52,61, 
83—Suit by A against B and O for price of goods sold 
—O shown as buyer— Decree against O-—Suit by O 
against B—Maintainability—Cause of action—Limi- 
tation—To be determined on pleadings, 

The plaintiffs instituted a suit against the 
defendants alleging that the latter had purchased 
certain goods that the defendants wrongly 
got the transaction entered in the plaintiffs’ name, 
and that ia coasequence had obtained a decree 
for the price of the gcods against the plaint- 
iff. As the detree was the result of the 
defendants’ wrongful action the plaintifis claim- 
el to be entitled to realise from the defendants 
the amountof the decree, for which they had 
become liable: 

Heid, that the suit was not governed by Art. 
52 or Art.t3 of the Limitation Act, but by Art. 


61. 

Held, further that, inany event, the plaintifis had 
no cause of action against the defendants as they 
(the plaintiffs) had not satisfied the decree and had 
not actually suffered any loss on account of the decree, 
and that the suit was premature Putti Narayana-~ 
murthi Ayyar v. Marimuthu Pillai (1,, Torab 
Ali Khan v, Nilrutten Lal (2) and Fitzgerald v. 
Musa (3), referred to. 

The question whether a suit is within time 
must be decided primarily on the basis of the 
plaintiffs’ own pleadings and not on the basis of 
the defence set up, , 

F.O. A. from the decree of the Senior 
Subordinate Judge, Ferozepore, dated 

. December 18, 1926. 

Messrs. Oertel, Fakir Chand,and M. C. 
Mahajan, for the Appellants. 

Messrs. J. N. Aggarwal and J. L. Kapur, 
for the Respondents. ; 

Bhide, J.—This was asuit for recovery 
of Rs. 7,328-4-6 asthe price of wheat sold 
to. the defendants. The suit has been 
decreed and the defendants appeal, 


- these defendants. 


‘tion Act and would be barred by 
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The facts giving rise to ‘this suit sare 
rather peculiar and may be briefly stated 
as follows: — 

A firm named Charanji Lal-Kishort: 
Lal brought a suit against the present 
plaintiffs and defendants on the allegation 
that a ‘kotha’ of wheat was sold tothe 
present plaintiffs and that the present 
defendants had stood surety for the price. 
The suit was decreed against the present 
plaintiffs only on the finding that. 
Charanji Lal-Kishori Lal had sold the 
kotha to the present plaintiffs and that the 
defendants were not sureties. The learned 
Subordinate Judge who decided the pre- 
vious suit while granting the decree against 
the present plaintiffs remarked that they 
could file a separate suit against the present - 
defendants if the kotha was ‘sold by them to 
The plaintiffs thereafter 
instituted the present suit for recovery of- 
Rs. 4,817-12-3 as the price of the kotha from 
them together with interest. 

The defendants pleadedinter alia that 
the suit was barred by time, but this plea 
was rejected by the learned Subordinate. 
Judge and a decree was passed against 
them as stated above. ‘ 

The learned Counsel for the defendants- 
appellants has oaly agitated the question of 
limitation inthis appeal. It was urged on 
behalf of the plaintiffs-respondents that the - 
defendants’ Counsel had definitely given up 
this point in the court below and hence 
it was not open to the defendants to raise it 
againin this court. The statement in 
question was, however, made by the Counsel ` 
for the defendants inthe court below after 
the parties had led their evidence on all 
issues including that relating to limitation 
and had closed their cases. The plaintiffs 
have, therefore, not been prejudiced there- 
by in any way. In thé circumstances, the - 
point must be treated as purely one of 
law tobe decided on the material already . 
onthe record andthe aforesaid statement 
of the Counsel cannot be held to be bind- 
ing on the appellants. 

The learned Subordinate Judge has held 
the suit to be one by avendor for the price ` 
of goods sold and as such governed by 
Art. 52, First Schedule, of the Indian Limi- 
tation Act. On behalf of the appellants 
it is urged that on the facts alleged by 
the plaintiffs the suit would be governed 
by Art. 83 of Sch. Iof the Indian Limita- 
time. 
The learned Counsel for the respondents 
urged inreply that the defendants them- 
selvés stated in their jawab dawa thah 
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the cause of -action arose when the wheat 
was ‘delivered to them on September 20, 
1920. They thus admitted by implication 
that the suit was governed by Art. 52 
and the learned Subordinate Judge has 
found that the suit is within time under 
this Article. It was contended that it was 
not open to the defendants to resile from 
this position now. 

There is no doubt that the parties to 
this case have made conflicting statements 
on different occasions as it suited them. 
But it is well-settled thatthe question whe- 
ther a suit is withintime must. be decid- 
ed primarily on the basis ofthe plaintiffs’ 
own pleadings and not onthe basis of the 
defence set up. 

. The plaint inthe present caseis rather 
vaguely worded. It is nowhere asserted in 
the plaint that the wheat was sold by the 
plaintiffs to the defendants and that the 
plaintiffs were suing for the recovery of its 
price. In fact there is no indication in 
the plaint that the suit was of the nature 
specified in Art. 52, Sch. I, of the Indian 
Limitation Act. All that is stated there- 
in is that it washeld in the previous suit 
that the plaintiffs had sold the kotha in 
question to the defendants. In para. 5 
of the plaint it was stated, further that 
the cause of action arose when the decree 
was passed against the plaintiffs in the 
previous suit, i. e., on October 31, 1922. 
The wheat was admittedly delivered to the 
defendants in September, 1920. Itseems, 
therefore, clear that according to the 
allegations in the plaint the suit was, at 
any rate not one of the type falling 
within Art. 52 for which the cause of 
on arises when the goods are deliver- 
ed. 

Unfortunately, the parties were not fur- 
ther examined before the issues to eluci- 
date their pleadings; but plaintiff Prabh 
Dayal was examined as a ‘witness in the 
case and his evidence may be looked at 
to ascertain the real nature.of the suit. 
In his deposition Prabh Dayal stated the 
facts as below: 

“The real facts were that the purchase of wheat 
was made bythe defendants’ firm from Charanji 
Lal-Kishori Lal directly but they had wrongly put 
the transaction to have been entered into with 
us. The dispute arose because the defendants 
refused to pay to Charanji Lal,” i 

In view of the above statement plaintiffs’ 
real case would appear to be thatthe de- 
fendants wrongly got the transaction 
entered in their name with the result that a 
decree forthe price of the wheat was pas- 


sed against them on October 31, 1922. As 
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the decree wasthe result of the defend- 
ants’ wrongful action the plaintiffs claimed 
tobeentitled to realise from the defend- 
ants the amount of the decree, for which 
they had become liable. The findings of 
the court in the previous case were no doubt 
Somewhat different but the nature of the 
suit has to be determined on the plaintiffs’ 
allegationsin the present case and not on 
the findings of the court in the previous 
suit.’ It may be noted in this connection 
that the findings in the previous suit can- 
not operate as res judicata. The decision 
of the question whether the present plaint- 
iffs sold the wheat to the present defendants 
was not necessary for the purposes of the 
previous suit and in fact the question was 
not decided therein. The remarks of the 
learned Judge on the point in the previous 
suit were merely in the nature of obiter 
dicta. 

The learned Counsel for the appellants 
has urged as stated already that the suit 
as framed is governed by Art. 83 and 
is time-barred. As regards the first con- 
tention Art. 83 applies only when the suit 
is based on ‘any other contract of indemni- 
ty’. In the presentinstance there was ac- 
cording tothe plaintifis,no contract. Ac- 
cording to the plaintiffs’ allegations it 
would seem that the suit arose really out 
ofa wrongful act on the partof the defend- 
antsin having the kotha of wheat entered 
in the name of the plaintiffs. Consequent- 
ty Art. 83 seemsinapplicable. Moreover, 
even if that Article were applicable, the 
cause of action would have arisen only 
when the plaintiffs were ‘damnified’i. e., put 
to loss. But admittedly plaintiffs had not 
paid anything in satisfaction of the decree 
passed against them before the present suit 
was instituted (vide statement of Charanji 
Lal, P. W.No. 1) and consequently they 
had not suffered any loss. It was suggest- 
ed that the cause of action arose when the 
transaction was wrongly entered in the 
name ofthe plaintiffs, But such an entry, 
which was unauthorised according to the 
allegations of the plaintiffs, could not give 
rise to any liability, Thedefendants’ con- 
tention that the suit is barred under 
Art, 83, Sch. I of the Indian Limitation 
Act, cannot therefore, be sustained. 

I have held above that Art. 83 is in- 
applicable as the present suit is not based 
on any contract of indemnity, whether 
express or implied. Probably the Article 
applicable to a suit of the present type will 
be Art. 61, Sch. I ofthe Indian Limita- 
tion Act, But it seems to me that the 
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suit is premature and must fail on this 
ground. The plaintiffs base their claim 
merely on the liability incurred by them 
as a consequence of the decree passed in 
the previous suit. But the first ques‘ion 
for consideration is whether the mere 
passing ofa decree givesthem any cause 
of action at all. In Putti Narayanamnur- 
thi Ayyar v. Marimuthu Pillai (l) it 
was heldin somewhat similar circum- 
stances that no cause of action arose until 
actual payment. To the same effect are 
the decisionsin Torab Ali Khan v. Nilrut- 
ten Lal (2) and Fitzgerald v. Musa (3) 
in which alsothe facts were ofa similar 
character. In my opinion the same 
principle would govern the present case. 
The mere passing of the decree 
has not put plaintiffs to any loss. 
‘be that the plaintifis incurred some ex- 
penditure on the previous suit but 
they have not sued for any compensation 
in that behalf. As stated already, plaint- 
iffs base their suit only onthe decree pas- 
sed against them in the previous suit, and 
are merely claiming the amcunt decreed 
together with interest. But the plaintiffs 
have paid nothing to Charanji Lal in satis- 
faction of the decree and hence the suit 
does not seem to be maintainable at present, 
for the plaintiffs have suffered no loss so 
far on account of the defendants. It is 
possible that the decree may never be 
satisfied. It may be noted in this connec- 


tion that plaintiffs are paupers and even’ 


the present suit was lodged in forma 
pauperis. The decree was passed in 
October, 1922, and more than 10 years have 
already elapsed. So, the chances of the 
decree being satisfied seem rather remote. 

For the reasons given above, I would 
hold that the plaintiffs have no locus standi 
to maintain the present suit. It is true 
that this matter was not put in issue, but 
the point is one of law and seems to 
be patent on the plaintiffs’ own plead- 
ings. 

would accordingly accept this appeal 
and dismiss the suit, but as neither party 
has come to court with clean hands, I 
would leave the parties to bear their own 
costs-throughout. f 

Addison, J.—I concur. f 

A. Appeal accepted. 


(1) 26 M 322. 
(2) 13 O 155.. 
` (3) 31 P R 3904. 


It may. 


DAMODAR SARUP BALSARUP V. DAYA SHANKER 59 


ALLAHABAD HIGH COURT 
Civil Revision No. 131 of 1933 
September 18, 1933 
KENDALL, J. 
Freu DAMODAR SARUP BALSARUP— 
PLAINTIFF—-APPLICANT 
Versus 
DAYA SHANKER ayo NEADER MAL art’ 
BULAND SHAHR —Dzgrexpanr— 
= OpposttE Party 

Civil Procedure Code (Act Vof 1908’, 0, XXIII, 
r 3, Sch. II, pura. 14 (c)—Reference to arbitration — 
Defendant agreeing to abide by oath of plaintiff— 
Plaintiff stating on o1th—Whether amounts to com- 
promise soas to divest arbitrator of his powers— 
Decree in terms of award —Legality of. 

_ Where, after a case had been referred to arbitra- 
tion, the defendant agreed to abide by the oath of 
the plaintiff who made the oath, but on the arbitra- 
tor giving his award the court finding that it had no 
power to modify theaward decreed the suit in terms 
of the award : 

Held, that the statement of the defendant and the 
conduct of the plaintiff could not be held to amount to 
a compromise as defined in O. XXIII, r. 3, Oivil 
Procedure Code which would deprive the arbitrator 
of the powers with which he was vested by the 
reference to arbitration, and although if there had 
subsequently been a formal agreement duly recorded 
under O. XXIII, r. 3 and approved by the court this 
would no doubt have been sufficient to tie the hands 
of the arbitrator, yet in the circumstances of the 
case there was no agreement that could be so binding 
on the parties and the arbitrator as to divest him 
of his powers, ° 


©. R. against an order of Small Cause 
ie Judge of Mecrut, dated October 24, 

3. 

Mr. Panna Lal, for the Applicant. 

Mr. C. B. Agarwal, for the Opposite 
Parties. 

Judgment.—This is a plaintiff's appli- 
cation for the revision of an order of the 
Judge of the Small Cause Court of Meerut 
decreeing the plaintiff's suit in part. The 
circumstances are that the plaintiff sued 
the defendant fora sum of money, and the 
parties subsequently agreed to refer the 
mutter tothe arbitration ofan Advocate 
of the Court, that isto say, the arbitrator 
was empowered to decide the dispute bet- 
ween theparties after hearing evidence. 
Subsequently the defendant made a state- 
ment inthe course of which he said that if 
the plaintiff were to make certain state- 
menis onoath a decree might be passed 
in accordance with the plaint. The plaint- 
iff, in the wording of the order sheet 
“accepted to give a statement”, and when 
he did so hedid in effect state on oath 
the facts which the defendant had required 
of him. In making his award, however 
the arbitrator made certain deductions 
from the claim of the plaintiff. The plaintiff 
made an objection to the award, but the 
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. court found thatit had no power to modify 
it, and consequently decreed the suit in 
terms of the award. 

The court found that it had no power to 
modify the award owing to the provisions 
of para. 12 of Sch. II of the Civil Procedure 
Code. Mr. Panna Lal has argued in 
support of the present application that 
the court had power under cl. (e) of para. 14 
of the Second Schedule viz., that there was 
an objection to the legality of the award 
apparent on the face of it. The objection 
to the legality of the award is said to be 
that the arbitrator ignored a compromise 
or adjustment which had been made bet- 
ween the parties. The compromise or adjust- 
ment issaid tobe the statement made on 
oath by the defendant, to the effect that 
he would be bound by certain statements 
that might be made on oath by the plaintiff 
and by the subsequent conduct of the plaint- 
iff in making those statements on oath. 
I have not considered whether the arbitra- 
tor was equivalent toa court as referred 
to in O. KALI, r. 3, Civil Procedure Code, 
because it does not appear to me that the 
statement of the defendant and the con- 
duct of the plaintiff can be held to amount 
to a compromise as defined in that rule 
which would deprive the arbitrator of the 
powers with which he was vested by the 
reference to arbitration. Those powers were 
to decide the dispute after recording the 
evidence ofthe parties and their witnesses 
and he was to decide the suit in the 
manner that seemed just to him. He was 
not to be bound by the statement of any 
party or any witness. If there had sub- 
sequently been a formal agreement duly 
recorded under O. XXIII, s. 3and approved 
by the court this would no doubt have been 
sufficient totiethe hands of the arbitrator, 
but inthe circumstances stated above it 
does not appear tome that there was an 
agreement that could be so binding on the 
parties andthe arbitrator as to divest the 
arbitrator of his powers. I cannot, therefore 
allow that in modifying the demands of 
the plaintiff the arbitrator acted in any 
way illegally, andthe result is that the 
application fails and is dismissed with 
costs. 


N, Application dismissed. ; 


EMPEROR V. NGA SAN WIN : 


147 10 


RANGOON HIGH COURT 
Criminal Appeal No. 644 of 1933. 
June 26, 1933 š 
Ba U, J. 
EMPEROR - ÅPEBLLANT 
Versus 
NGA SAN WIN—RESPONDENT 

Evidence Act (I of 1872), s. 2i—Confession— In- 
terpretation of—Statement containing admission to be 
considered as a whole—Penal Code (Act XLV of 
1860), Sa 304-A—- Rash act—Meaning of. 

Although the word ‘confession’ is not defined in 
the Evidencə: Act, it has been judicially inter- 
preted as meahing anadmission made at any time, 

y a person charged with a crime stating or suggest- 
ing the inference, that he committed that crime. The 
statement so made should, however, be considered 
asa whole, It would not be right to take isolated 
portions of it, and to consider whether any of them, 
regarded separately, amounts to an admission of 
guilt or not. Mi Hin Tha v. Emperor (1) and Queen- 
pr v. Jagrup (2), referred to. [p. 61, col. 
2. 
The term ‘rash act’ within the meaning of s 3)4-A 
Penal Code, connotes the want of proper care and 
caution, If means an overhasty act. |p. 62, col. 

1 


‘Or. A. against an order of the First 
Additional Magistrate, Ingabu, dated 
December 27, 1932. 


Mr. Tun Byu, for the Crown. 

Mr. 8S. S. G. Viran, for the Respondent. 

Judgment.—This isan appeal filed by 
the Local Government against an order of ac- 
quittal passed by the First Additional Magis- 
trate, Ingabu, in his Criminal Trial No. 414 
of 1932. Itarises under ths following cir- 
cumstances: The respondent who was a 
S.b-Inspector of Potic2 attached to the 
Mezaligon Police Station, Ingabu Township, 
received information on the morning of 
November 17, 1932 that a “K)etwaing” 
(cock fighting) would take place on a large 
scale at Inwingon. He left for that place 
on the same day with afew Police consta- 
bles and villagers. He arrived there at 
about 2 P. m., but found no “Kyetwaing” 
there; whereapon he went about the village 
making inquiries on matters of general con- 
cern, As a result thereof he received infor- 
mation thata fishery lessee named Kyaw 
Lwin was receiving people from various 
places at his fishery called the Sinbon 
fishery. Ee went to that place with his 
party to inquire and to effect an arrest if 
any suspicious charcters were found there. 
He and his party arrived there in the same 
afternoon and saw a crowd numbering 
„about 50 or 100 near Kyaw Lwin’s hut. On 


” seeing the crowd the respondent shouted to 


them not to run, but the crowd took fright 
on seeing the Polise party and began to dis- 
perse and ran in all directions; whereupon 


1434 


the respondent fired four shots from his 
revolver. Some ofthe men stopped runn- 
ing. They stayed where they were. The 
respondent went up to them and made 
inquiries and found that they had .been 
carrying on cock-fighting. He arrested 13 
of them and seized 5 fighting cocks. Near 
the “waing” (cock-fighting ring); a man 
named Po Han was found lying dead with 
a gunshot wound in the back. The respon- 
dent had the dead body conveyed to the 
Mezaligon Police Station. On arrival there 


he gave the First Information Report under. 


the Gambling Act against the people whom 
he had arrested. The death of Po Hanand 
the circumstances under which he came to 
meet his death were also reported to the 
Station Officer, U Yin Phon, who in turn 
submitted a report to the District Superin- 
tendent of Police. The District Snperinten- 
dent of Police ordered the opening of a First 
Information Report under s. 304-A, Penal 
Code, against the respondent and directed 
that the respondent should be sent up for 
trial under that cecticn. He was according- 
ly sent up, and his cefence was that the 
death of Po Han was due purely to an acci- 
dent. Hesaid that when he saw a crowd, 
he shouted cut to them not to run, but that 
the crowd would not listen and started 
running away in all directions and that 
thereupon in order to frighten them he fired 
four shots into the air. He added that when 
he was going to fire the last shot he slipped 


and his revolver went off and the deceased ` 


was accidentally hit. He tried to prove 
his case by the evidence of the prcsecution 
witnesses, namely, Kyaw Lwin, Maung 
Gyi, Tun-Naing, Po Htin and Po Myaing. ~ 

Kyaw Lwin ind Maung Gyi, (P. Ws. 
No. 2 and 3), said that they saw the res- 
pondent firing the first three shots into the 
air andthat when he was going to fire the 
last shot the respondent slipped and the 
‘revolver went off. Tun Naing, (P. W. No. 
6), said that he saw the iespondent Aring 
the frst two shots into the air, 
but that he did not see the last two shots 
fired by the respondent as he was at the 
time not looking in his direction. Po Htin, 
(P. W. No. 12), said that he saw the res- 
pondent firing the first three shots into the 
air, but that he did not see the last shot 
fired ashe was lying with his face down- 
wards. Po Myaing, (P. W. No. 13), said 
that he saw the respondent firing the ‘first 
shot into the air but that he did not see the 
last three shots fired as he was then lying 
with his face downwards. 

Seeing what turn the evidence of these 
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witnesses had taken the prosecution put 
in as evidence the First Information Report 
made by the respondent against the gamb- 
lers whom he had arrested. The learned 
trial Magistrate held ‘that the report was 
inadmissible inasmuch as the statement 
contained therein amounted to a confession. 
He accepted the evidence ofthe prosecution 
witnesses as true and, on their evidence, 
he held that the death of Po Han was due 
purely toaccident. The reasons given by 
the learned Magistrate in support of his 


‘conclusion are that there was a gathering 


of over50 or 100 men near Kyaw Lwin’s 
hut, that they gathered there together for 
an unlawful purpose, that therefore they 
constituted an unlawful assembly, that the 
respondent, being a Police Officer, had 
power to arrest them without.a warrant, 
that before he arrested them he took all 
possible precautions by shouting to them 
not to run and by fining his revolver into 
the air and that, unfortunately, he slipped 
his foot when he was going to fire the 
last shot and the revolver went off ac- 
cidentally. 

It is now urged on behalf of the Crown 
that the Magistrate has erred in not 
admitting the First Information Report in- 
asmuch as the, statement contained therein 
does not amount to a confession. It'is 
further urged that the Magistrate has 
erred in holding that the death of Po Han 
was due to an accident. Now what is meant 
by a confession ? It is not defined in the 


Evidence Act, but it hes been 
judicially interpreted as meaning an 
admission nede at eny time by a 
‘person charged with a crime stating, 


or suggesting the inference, that he com- 
mitted that crime: Mi Hin Tha v. Emperor 
(1). The statement so made should however 
be considered as a whole. It would not 
be right to take isolated portions of it, and 


‘to consider whether ny of them, regarded 


separately, amounts to an admission of 
guilt or nob:per Straight, J., in Queen- 
impress v. Jagrup (2). If the First In- 
formation report made by the respondent is 
now considered in this light, [have no 
‘doubt in my mind that the statement con- 
tained therein suggests an inference that the 
respondent committed an offence under 
s. 304, Penal Code. There he said: 
“Onreaching near Sinbonchaungzauk village, we 
saw many people assembled on the vacant depressed 
land. Although it was not known for certain for 
what purpose they were assembled, there was reason 


(1) 4 Ind. Cas 1028; 5L B R 131; 11 Cr, LJ 
53 
(2) 7 A 646; A W N 1885, 131, =- 
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to believe that the bad hats had assembled to 
commit some offence, but as it was difficult 
to arrest many by going in and arresting them 
immediately, 1 fired four shots with my revolver 
towards a vacant spot frightening them eo 
that ‘they dared not run away.” 

This clearly suggests an inference that 
he did arash act in that he fired four 
shots into a vacant place seeing that the 
crowd were about to disperse and run 
away in all directions. Such tkeing the 
case I hold that the First Information Report 
made by the respondent has been rightly 
rejected as being inadmissible in evidence. 
Now, if it is rejected, es it has been 
rejected, we have only the evidence of the 
prosecution witnesses to prove the case 
against the respondent. Their evidence 
shows clearly that over 50 people assembled 
near Kyaw Lwin's hut to carry on cock- 
fighting. Therefore the respondent, being 
a Police Officer, had power both under 
s.54, Criminal Procedure Code, and under 
the Gambling Act to arrest them. He 
however had no power in doing co to cause 
ihe deathof any one of them: see s. 46, 
Criminal Procedure Code. It is however not 
sugges‘ed that he caused the death of Po Han 
in trying to effect his arre.t. Thus, all that 
has to be considered is whether the act 
committed by the respondentis covered by 
s. 80, Penal Code, and ‘s. 80isin these 
terms: e 

“Nothing is an cffence which is done by accident 
or misfortune, and without any criminal intention or 
knowledge in the doing of alawful act in a lawful 
manner by lawful mears and with proper care and 
caution. : 

Now, the crux of ihe whole case is whe- 
ther the respondent acted with proper care 
. and caution when he fired the four shots. 
The prosecution contends that he did not, 
and that therefore he has committed an off- 
ence punishable under s. 304-A, Fenal Code. 
Section 304-A says: | 

“Whoever causes the death of any person by doing 
any rash or negligent act not amounting to culpable 
homicide shall be punished with 
either description for a term which may 
extend to two years, or with fine, or with both ” 

The words “avy rash or negligent act 
not amounting to culpable homicide” which 
occur ins. 304-A were considered and ex- 
plained by Holloway, J., in Reg v. Nida- 
marti (3) in the following terms: 

“Culpable rashness is acting with the consci- 
ousness thatthe mischievous and illegal conse- 
quences may follow, but with the hope that they 
may not, and often with belief that the actor has 
taken sufficient precaution to prevent 
their happening. ‘The imputability arises from acting 
despite the consciousness. Oulpable negligence is 
acting without the consciousness that the illegal or 


(3) 7M HOR 119, 


“been brought 


imprisonment of 


wito 


mischievous effect will follow, but in circumstances 
which show that theactor has nt exercised the 
caution incumbent upon him, and that, if he had, he 
would have had the consciousness The imputability 
arises from the neglect of the civil duty of cirenmspec- 
tion.” 

The term “rash act,” thus explained con- 
notes the want of proper care and caution; 
in other words, it means an overhasty act. 
Now, if the case is viewed in the light of 


‘the definition given above, I have no doubt 


in my mind thatthe act of the respondent 
was an overhasty act. The evidence of the 
prosecution witnesses proves beyond any 
reasonable doubt and, in fact, it is not 
disputed, that the revolver which the re- 
spondent used was a powerful weapon ; that 
it had arenge of 100 yards, that he fired 
the first shot from a distance of 49 cubits 
and the last shot 34 cubits from the crowd, 
that he fired the four shots in succession 


. while running and that the surface of the 


ground where he ren wes not level. Now, 
if the respondent had only taken sufficient 
care and caution he would not h.ve fired the 
four shots, while running, even into the 
air from such a short distance as 49 and 
34 cubits, seeing that the ground was 
uneven and thatin case he slipped, as he 
did in the present instance, the bullets which 
he discharged might hit one of the crowd, as 
it didin the present case. His overhastiness 
consistsin running on an uneven ground 
and firing four shots in rapid succession. 

For these reasons, I am of opinion, that 
the charge under s. 304-A, Penal Code, has 
home to the respondent 
beyond doubt. Now comes the question of 
sentence. I do not think he deserves a 
severe punishment. His learned Counsel says 
that he has had a very good career and that 
on account of his services rendered during 
the time ofthe rebellion he received a 
reward from the Government. This is not 
denied by the learned Assistant Govern- 
ment Advocate for the Crown. Moreover, 
the appeal was not filed till about five 
months after he had been acquitted. In 
these circumstances I think a fine will 
meet the ends of justice. For all these 
reasons I ces aside the order of acquittal 
passed by the Magistrate and find the 
respondent guilty under s. 304-A, Penal 
Code, and direct that he do pay a fine of 
Rs. 200 or, in default, to suffer six months’ 
rigorous imprisonment. - 

N. Acquittal set aside. 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 492 of 1926 
December 5, 1932 
Tex CHAND AND MONROE, Jd. 
Musammat CHANDO AND ANOTHER— 
DEFENDANTS — APPELLANTS 
versus 
RADHA SHAM AND oTHERS— 
PLAINTIFFS — RESPONDENTS 

Hindu Law—Alienation of ancestral property by 
father—Alienation challenged on ground of immora- 
lity of alienor—Character. of alienor at time of 
alienation alone relevant—Direct connection between 
debt and immorality, if to be proved. 

Where an alienation effected by a Hindu father of 
ancestral property is impeached onthe ground of the 
immorality of the father, what is relevant to the 
decision of the dispute is the character of tbe a‘ienor 
at the time when the alienation is made. Iividence 
relating to his alleged immorality several years 
after that date cannot haveany bearing onthe issue. 
Every debt of an immoral person cannot be presumed 
to be immoral, and it is a settled proposition of 
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Hindu Law that in order to èstape liability for a 
articular debt of the father, the son has to estab- 
ish direct connection between the debt and im- 
morality, Ulfat Rai v. Tej Narain (1), Ram Ratan 
v. Basant Rai (2) and Indar Narain v, Nanak 
Chand (3), relied on, ; 5 
Where the transaction is entered into in perfect 
good faith and allthe indications are that the mort- 
gagee believed astrue the representation which the 
mortgagor had madeto him as to the purpose for 
whichthe loan was being raised, the transaction 
must bs held to be binding on the persons challeng- 
ing it. | 
F. C. A. from the decree of the Subordi- 
nate Judge, Tirst Glass, Delhi, dated 
November 11, 1925. 
Messrs. Kishan Dayal, Bishan Narain, 
and Ajit Prasad, for the Appellants. | 
Messrs. J. N. Aggarwal and S. L. Puri, 
for the Respondents. f | 
Tek Chand, J.—The following pedi- 
gree-table will be helpful in understanding 
the facts of this case :— 


KANHAYA LAL. 





| 
Salek Chand 


Tek Chand, 
(Mortgagor, defendant 
No 2.) 





| 
Goverdhan Das 
{ 


l | | 
Pala Mal. Bija Mal, Kaka Val. 





Lachmi Narain 
(Born in 1902 and died in 
1920.) 


Salek Chand died early in the nineties of 
the last century leaving an infant son Tek 
Chand. His cousins, Pala Mal and others, 
sons of Goverdhan Das, took exclusive 
possession’ of the entire property, which 
consisted of several houses and shops and 
a flourishing drapery business at Delhi, and 
set themselves up as sole owners thereof. 
Accordingly on March 15, 1898, a suit was 
broughton behalf of Tek Chand, who was 
then a minor, against Pala Mal and his 
brothers, for partition of ancestral proper- 
ties, dissolution of the family partnership 
and rendition of accounts. This suit was 
decreed by the Chief Court on December 7, 
1901; the partnership was dissolved and 
directions given for taking of accounts and 
partition of the immovable properties. 
Tek Chand did not, hewever, come into 
possession of the property for the judgment- 
debtors managed to keep the litigation 
alive in the exevution department for 
thirteen long years, during which the case 
came up to the Chief Court on no less than 
six occasions. 

During the pendency of this litigation, 
on February 15, 1908, Tek Chand executed 


Tadha Sham minor 
(Plaintiff No. 1. 
not traced ) 


| 
Shib Shankar minor 
(Plaintif No. 2. Born on 
October 17, 1911.) 


Birth entry 


a deed of mortgage in favour of Jugal 
Kishore, husband of Musammat Raj Dulari 
defendant No. 1, in respect of his half 
share in three houses, for which a decree 
had been passed in his favour, but of which 
possession had not been delivered to him. 
The deed was registered on February 21, 
1908, when a sum of Rs. 4,807-8 was paid 
in cash by the mortgagee to the mortgagor 
before the Sub-Registrar and the mortgagor 
admitted receipt of the remaining Rs. 192-8. 
The principal sum was to carry interest at 
‘Re. 1-2 per cent. per mensem and the term 
of the mortgage was fixed at six months, 
during which ihe mortgage was to be 
redeemed. On default the mortgagee 
could recover the amount due to him by 
sale of the mortgaged properties. 

The mortgagor having failed to pay, 
Musammat Raj Dulari, widow of Jugal. 
Kishore, who had died in the meantime, 
brought a suit on March 15, 1911, for 
recovery of the principal and interest due 
on foot of the mortgage by sale of the 
mortgaged properties. In this suit a pre- 
liminary decree for Rs. 8,003-4-10 was 
passed on June 5, 1911, it being ordered that: 
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out of the decretal amount Rs. 6,911-12 
wasto carry interest at Re. 1-2 per cent per 
mensem from the date of the suit till 
realization. The decree also provided that 
if the sale proceeds of the mortgaged pro- 
perties were found insufficient to pay off 
the decretal amount in full, the decree- 
holder would be at liberty to apply for a 
personal decree for the balanve against 
the judgment-debtor. Nothing having 
been paid during the time fixed, the decree 
-was made finalon October 10, 1912. The 
mortgaged properties were sold in due 
course but the judgment-debtor raised 
numerous objections, urging that the sale 
had not been properly published and 
conducted. Enquiry into this matter 
dragged on for several years, but even- 
tually the objections were overruled and 
the sale confirmed. 

This, however, opened another chapter in 
the litigation relating to these properties, 
for on October 15, 192 ', the present action 
was started by Radhe Sham and Shiv 
Shankar minors, sonsof the mortgagor Tek 
Chand, for a declaration that the properties 
comprised in the mortgage, effected by 
their father in favour ofJugal Kishore on 
February 21, 1908, were ancestral in his 
hands, that the mortgage had not been 
effected for full consideration and was with- 
out necessily, and was null and void 
against their lights. It was also alleged 
in the plaint that the plaintiffs’ father was 
a person of immoral character, and that 
whatever consideration he had received 
from the mortgagee had teen spent by him 
on immoral purposes. Tek Chand was 
impleaded as a defendant in the suit but 
he didnot appear, and prcceedings were 
ex parte against him. 

The suit was resisted by Musammat Raj 
Dulari. She denied that Tek Chand had 
led an immoral life or that the debt in 
question was tainted with immorality. She 
also pleaded that the mortgage had been 
effected for legal necessity and was binding 
on the plaintiffs,and that even if necessity 
for the mortgage could not he strictly 
proved, the plaintiffs’ interest in the joint 
family properties had been validly sold in 
execution of a decree obtained against their 
father. 

The learned Subordinate Judge was of 
opinion that there was evidence on the 
record that the mortgagor was a person of 
dissolute habits and had wasted a good 
deal of property in debauchery. He found 
however, thatthere was no proof that the 
debt in question was tainted with immora- 
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lity. He further held that- necessity for 
the mortgage had not been established 


and consequently he decreed the suit, 
granting the plaintiffs the declaration 
asked for, 


Musammat Raj Dulari, defendant has 
preferred a first appeal to this court and 
we have heard lengthy arguments from 
Mr. Kishan Dayal on behalf of the appel- 
lant and Mr. Jagan Nath Aggarwal for 
the plaintiffs-respondents. 

In the lower Court issues were raised as 
to the ancestral nature of the properties 
in dispute and the passing of the considera- 
tion. Thelearned Subordinate Judge decid- 
ed the first pointin favour of the plaintiffs 
and the second in favour of the defendant. 
These findings have not been challenged 
before us and the argument has proceeded 
on the assumption that the properties 
were ancestral and that full consideration 


_ had passed. 


The learned Subordinate Judge has not 
discussed at any length the evidence relat- 
ing tothe alleged immoral and dissolute 
habits of the mortgagor and we find that 
his finding on this point is highly unsatis- 
factory. To begin with, he has observed 
that Tek Chand had apparently started 
litigation with his cousins, Pala Mal, ete., 
“in order tofind money from his own 
share of the estate for his immoral and ex- 
travagant pursuits”. There can be no 
doubt, that thisisa gratuitous assumption 
for whichthereis no justification whatever, 
on the record. As stated already, the 
partition suit was started by Tek Chand’s 
mother when he was an infant, and the 
occasion for the litigation was his wrongful 
exclusion from the joint family properties 
and the drapery business by Pala Maland 
his brothers, who were denying that Tek 
Chand had a share in them. ‘Tek Chand 
himself was 12 or 13 years of age at the time 
and itis absurd tosuppose that the suit 
had been brought with a view to find 
money for immorality inthe future. 

Again, the learned Judge has not found 
that Tek Chand was leading an immoral 
life in 1908. It is hardly necessary to 
point out that what is relevant to the 
decision of the present dispute is the 
character ofthe alienor atthe time when 
the alienation in question was made. Any 
evidence relating to his alleged immorality 
several years after that date, and when he 
had come into possession of his share in 
the joint properties after protracted litiga- 
tion with his cousins, cannot have any 
bearing on the issues before us, Now, 
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most of the witnesses produced by the 
plaintiffs impute immoral habits to the 
mortgagor in years subsequent to the 
mortgage. Mr. Jagan Nath Aggarwal 
has admitted that this is so, but he has 
referred us to the evidence of Mool Chand 
(P. W. No. 10), Raghu Nath Sahai 
(P. W. No. 12) Bansi Dhar(P. W. No. 14) 
and Musammat Sundar Jan (P. W. No. 24), 
whohave deposed to his immorality at a 
time prior to 1908. Their. evidence, however, 
is of the vaguest possible kind and is on 
the face of it unreliable. I hold, th2refore. 
that it has not been proved that Tek 
Chand led an immoral life at or before 
the execution of the mortgage-deed. 

It may further be pointed out that there 
is noproof whatever, on the record, that 
the mortgage-debt in question wasin any 
way tainted with immorality. Every debt 
of animmoral person cannot be presumed 


to be immoral, anditis a settled proposi-- 


tion of Hindu Law that in orderto escape 
liability fora particular debt of the father 
theson has to establish direct connection 
between the debt and immorality: Ulfat 
Raiv. Tej Narain (1), Ram Ratan v. 
Basant Rai (2) and Indar Narain v. Nanak 
Chand (3). 

In the mortgage deed it was recited that 
the mortgage had been effected in order 
toraise money for payment of debts already 
incurred and defrayal of expenses to be 
incurred, in connection with the partition 
suit and.the marriage of the mortgagor’s 
- sister. The learned Subordinate Judge has 
held that ithas not been shown that the 
mortgagor owed any debts at the time 
when the mortgage was effected or had 
any sister of marriageable age at the time. 
He has accordingly held that necessity had 
not been established. It must be borne in 
mind, however, that the two persons who 
had knowledge of the particulars of the 
transaction were Jugal Kishore mortgagee 
and Tek Chand mortgagor. Of these, the 
former died soon after the transaction 
and his widow, whois admittedly a parda- 


nashin lady, cannot be expected to 
furnish direct evidence on the 
point. Tek Chand is obviously colluding 


with his sons (plaintiffs), whom hehas now 
put forward toundo his own act and to 
keep the mortgagee’s heir out of the prints 
ofthe protracted litigation which she 
had to carry on to recover the am unt 

(1) 106 Ind Oas 176; 81 632; IL T40 Lah 9; ATR 
1928 Lah 83: 29 P L R 132 


(2) 64 Ind Oas 121; 2 L 263; 3 L LJ 533. 
43) 32 Ind Cas 454; 58P R 1917; 74P W R 1916. 
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due onthe mortgage. There are, however, 
clear indications on the record that the 
mortgage had been effected for valid 
necessity. It is admitted that the mortgagor 
Tek Chand had been exeluded by his 
cousins from his share in the ancestral 
property. It isalso admitted that he had 
no other means of supporting himself and 
financing the litigation for the recovery 
of his patrimony from his powerful cousins 
who had usurped the whole estate. This 
litigation had beenin progress for about 
ten years, when the mortgage in question 
was effected. Pala Mal, who appears to 
have now made up with Tek Chand and 
has given evidence in favour of the 
plaintiffs on several points, has deposed 
that the partition litigation cost him 
Rs. 15,600. It is reasonable to presume 
that it must have cost Tek Chand an 
equal, if not a higher sum. He had no 
funds of his own, and could have met the 
heavy expenditure by raising loans. An 
attempt has been made by the plaintiffs 
to show that Tek Chand’s mother supplied 
funds for the litigation, but there is no con- 
vincing evidence that she had so much 


-money ofher own, orthat she had actually 


spent anything from her pocket on the 
litigation. No documentary evidence on the 
point isforthcoming, and it seems to me 
that the whole story is a clumsy after- 
thought. 

It is not’ alleged that the mortgagee 
Jugal Kishore had any prior dealings with 
the mortgagor or that he took undue 
advantage of his position. On the other 
hand, thereis evidenceon the record that 
he was introduced to Tek Chand just 
before the mortgage by Shiv Narain 
Pleader who had been appointed Receiver 
of the properties by the court which was 


executing the decree in the partition suit. 


The transaction appears to have been 
entered into in perfect good faith and all 
indications are thatthe mortgagee 
believed astrue the representation which 
the mortgagor hadmade to him as to the 
purpose for which the loan was being 
raised. I hold, therefore, that the tran- 
saction must be held to be binding on the 
plaintifis under the circumstances. 

In view of my finding onthe question of 
necessity, it is not necessary to decide 
whether the suit is or is not within 


_limitation. 


In my opinion, the plaintifis have failed 
to establish their claim. I would accordingly 
accept the appeal, reverse the judgment 
and decree of the learned Subordinate 
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Judge and dismiss the plaintiffs’ suit with 
costs throughout, 

Monroe, J.— I agree. 

N. Appeal accepted. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No, 60 
of 1933 
September 5, 1933 
RUPCHAND, J. Q., AND Loro, A. J. C. 
LALCHAND PITUMAL—APPLIOANT 
$ VETSUS 
EMPEROR— OPPONENT 

Penal Code (Act XLV of 1860) s. 441- Offence 
under — Ingredients of — Possession — Constructive 
possession ~ Sufficiency of—-Joint Hindu family 
Member of —Enitru into house forming joint property 
—Offence, if commitied—Criminal Procedure Code 
(Act V of 1898), s. 489—Revision—Summary irial— 
Concurrent findings of fact-—Interference. 

In order to constitute an offence under s, 441, 
Penal Code, the accused should have unlawfully 
entered into or should have remained unlawfully on 
property which is in the possession of another 
person. Possession referred toin s. 411 is physical 
and not merely constructive possession as the act 
intended to be done which makes the trespass 
criminal must be done to the person in possession and 
on the property, 

Although a member of a joint family does not com- 
mit an offence of criminal trespass by entering the 
house which forms the joint property, he may be 
guilty of that offence when he enters the room ordi- 
narily occupied by another member of the family. 
Prankisto Chunder v Bissonath Chunder (1), 
relied on. 

The High Court is always reluctant to interfere in 
revision against findinga of fact of two Courts, and 
more soin a case which has been tried summarily. 
But where it is clear that the lower Courts have not 
had before their minds the contentions of the parties, 
interference is proper. k 


Mr. Motiram Idanmal, for the Applicant. 


Mr. Parmanand Kundanmal, for the 
Crown. ` 
Judgment.—We are always reluc- 


tant to interfere in revision against 
findings of fact of two courts, and more 
so in a case which has been tried sum- 
marily. But we are afraid that in this 
case the courts below had not properly 
before their minds the contentions of the 
parties as to the ownership and possession 
of the property in dispute and that this 
fact considerably affects their decisions. 
The facts which are admitted and in 
respect of which there cannot possibly be 
any shadow of doubt are these: One 
Pitumal has three sons, namely (1) Somji- 
mal, the complainant, (2) the accused 
Lalchand and (3)the witness Basarmal. In 
1925 Pitumal made apartition with his sons. 
At that partition the three sons got certain 
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property eithet as tenanis-in-common 
or as joint tenants forming between them- 
selves members of a joint family. So 
far as that point is concerned, it does not’ 
arise in the present proceedings. Basar-. 
mal was a minor then. He continued to 
live with his father even after the parti- 
tion. The accused went to England for 
studies. Somjimal left his father's house 
and went to live in the house in dispute 
which was allotted to all the three bro- 
thers jointly. A part of this house he let 
onient. In 1930 the accused returned from 
England and on January 4, 1931, the accused 
and Basarmal went to live with Somjimal 
in the house in issue. There were dis- 
putes between the brothers with regard to 
the partition of their joint property in- 
cluding the property in issue. On March 
3, 1932, arbitrators were appointed to effect 
a partition, On March 14, the arbitra- 
tors made their award; and although it 
is not so clearly staled in the judgment 
of-the learned City Magistrate it appears 
from the first report that the property in 
dispute came to the share of Somjimal: 
In the first report the complainant refers 
to his having separated from his brothers 
Lalchand and Basarmal by the award, 

The award of the arbitrators was not 
accepted by the accused. He applied to 
this court on its original side to take thé 
award off the file and he refused to go 
out of the house. This led to bitter feel- 
ings between the parties. A part of the 
ground floor which was in the possession 
of all the three brothers consisted of two 
rooms marked No. 1 and 2 on the sketch 
and a hall and a staircase. . Room No. L 
was used by the accused although it is 
said that there was furniture in it which 
the complainant claimed to be his own. 
Room No. 2 was exclusively in the pos 
session of the complainant. ‘The hall was 
used by the brothers asa common dining 
hall. The staircase had a door on the 
Zacheira St., the key of which used to re- 
main with Basarmal so that he could 
enter into the building whenever he liked. 
All the broihers had their bedrooms on the 
first floor. On September 7, 1932 the com- 
plainant bolted from inside door A of 
room No. 1 cn the ground floor although 
it had a lock on the outside of which the 
key was in the possession of the accused. 
This door was used by the accused for 
entrance to the building ever since he went 
to live in it. 

The complainant himself it is said had 
on that day removed from the premises 
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and had gone to live in some other house 
as he had been threatened by the accus- 
ed that he would be killed. At 10-30 
P. M., one Thawerdas, witness, found the 
accused in a restaurant in the Sadar 
Bazar in a drunken state. A little later 
another witness Chatamal found the ac- 
cused in a Pan shop about 100 yards from 
the house in dispute. He took him to the 
house. The accused opened or rather tried 
to open the door A by unlocking the door 
but could not get in as it was bolted from 
inside. ( hatamal brought him back to the 
Pan shop and left him there. Later 
in the night, or rather towards the morn- 
ing hours, Gangaram witness and Basar- 
mal brought the accused from the Pan shop, 
Basarmal opened the door C with his key 
and pushed the accused inside. The ac- 
cused did not go to his bedroom but 
passed through the hall to the inner door 
of room No. 1 which is marked D, remov- 
ed the lock of that door, and after he 
went inside the room he broke some 
glass-panes. Ib is in respect of this act 
of his that he was put on his trial for 
an offence under s. 457, Indian Penal 
Code. 

Before the trial took place the accused 
and Somjimal made up their disputes and 
Somjimal excused the accused of such 
offences as were compoundable. The offence 
under s. 457 not being compoundable was 
proceeded with, and the learned trying 
Magistrate held the accused guilty of it 
but released him under s. 562, Criminal 
Procedure Code, on his personal: recogniz- 
ance in the sum of Rs. 50 for six months, 
Against that order the accused came in 
appeal to tbis court on its Sessions Court 
side. The appeal came up for disposal 
before our brother, Dadiba O. Mehta. It 
was argued before him that the only 
offence which the accused could be said 
to have committed was mischief and not 
house trespass as the appellant was joint 
owner of the property in dispute with 
his brothers. Dealing with this argument 
the learned Additional Judicial Commis- 


sioner has said: 

“Assuming for the sake of argument, although I 
do not hold it as proved, that the initial entry of 
the appellant did not amount to criminal trespass, 
still, reading the second part of s. 441, I am in- 
clined to think that it is a clear case of criminal 
trespass The appellant remained in the room, 
assuming that he had lawfully entered it, with the 
intention thereby to commit the offence of mischief. 
It is not the appellant's case that the furniture and 
the things smashed by him belong exclusively to 
himself.” 


Whether an offence falls within the first 
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67 
or the second part of s. 441, Indian Penal 
Jode, it is clear from the’ section itself 
that the accused should have unlawfully 
entered into or should have remained 
unlawfully on property which is in the 
possession of another person. This is clear 
from the fact that the first part of the 
section refers to property in! “the possession 
of another and the second part of the section 
refers to “such property,” that is to say 
property in the possession of another. It 
is equally clear that possession referred to 
in this section 1s physical and not merely 
constructive possession as the act intended 
to be done which makes the trespass 
criminal must be done to the person, in 
possession and on the property. The fact 
that the house in question was- allotced to 
the complainant under the award is.therefore 
of no material consequence. There is no 
finding by the learned Additional Judicial 
Commissioner that room No. 1 was-in the 
‘physical - possession of the ‘complainant. 
On the contrary the facts are all. the 
other way. Even the trial Magistrate 
has said nothing on this point excepi 
to observe that the use of room No. 1 by 
the accused was permissive. But that 
finding although mmeconclusive in itself is 
contrary to what the learned Magistrate has 
said in an earlier part of his, judgment, 


which is as follows: 

“The complainant and his two brothers, viz, 
the accused and Basarmal, are joint in food and 
property.” 4 


The .occupation 7 the accused of this 
room was not permissive but in his own 
right as joint owner. He had remained in 
the joint occupation of the- house ‘and 
particularly room No. 1 up to that very 
evening. When he left he locked door A 
of which the key was with him; and hè ‘left 
with the interition of returning back. “The” 
mere fact that during his temporary absence 
the complainant chained door A from inside . 
and locked door D, did not convert the 
joint possession of the accused into exclusive 
possession of the complainant when the 
accused had in no way acquiesced in such * 
‘act, and hardly a few hours had elapsed 
when he was brought there by Basarmal. 
Under the circumstances the accused was 
as much in physical possession. of. the portion 
of the house including room No. 1 which 
was jointly used by him and the com- 
plainant as the complainant himself admits. 
Had the accused entered room No. 2 which 
was in the exclusive possession of the com- 
plainant 16 would have been another matter. 
As held in, Prankisto Chunder v. Bissonath , 
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Chunder (1) although a member of a joint 
family does not commit an offence of 
criminal trespass by entering the house 
which .forms the joint property, he may 
be. guilly of thet offence when he -enters 
the -room., ordinarily occupied by another 
meniber of the family. 

._We.think that under the circumstances 
of this case although the accused might 
havecbeen found guilty of the offence of 
mischief in so far as he had caused damage 
to the furniture which. was said to belong 
exclusively to the complainant, he could not 
be. held guilty of the offence of criminal 
trespass as that furniture was not in the 
corporal property in the exclusive possession 
of the: complainant but in the joint occupa- 
tion. of the complainant and the. accused. 
As the offence of mischief has “been. com- 
pounded this .aceused was entitled so an 
acquittal. .We accordingly set aside the 
conviction. of . the- accused under s. 457 
and order that the security bond ‘taken’ 
from him under s. 562, Criminal: Procedure 
Code, be cancelled. : ` 

NG i Conviction set-aside. 
. (15W R Or., 6.. : ` 


-> OUDH CHIEF, COURT 
Execution of Decree Appeal No. 8 of 1932 
. November 8, 1933 


Wazir Hasan, C. J., AND ALLSOP, J. 
Tas OFFICIAL ASSIGNEE, BOMBAY — 
JUDGMENT-DEBTOR— APPELLANT 


p versus 
DURGA: PRASAD AND ANOTHER—DECREE- 
HOLDERS— RESPONDENTS 
Presidency Towns Insolvency Act (III of 1909), 
s.. 53-—Money received by court for benefit of deeree- 
holder in virtue. of execution process—Whether assets 
realised in execution—Civil Procedure Code (Act V 
of 1908;,s. 46, O. XXI, r. 46, 104— Court issuing 
process under r. 46, instead- of garnishee order -or 
precept — Whether makes receipt of money otherwise 
than in course of execution. — 
“Although money voluntarily paid by a judgment- 
debtor into court for the satisfaction of a decree 
against Kim is not ‘assets realised in executioni, 
where money is received by a court in virtue of 
execution process it must be held thatit is “assets 
realised in the course of the execution.” The 
requirements of s 43, Presidency Towns Insolvency 
Act, are fully satisfied if the money is received by 
the court for the benefit of the decree-holder in 
proceedings initiated according to law for the purpose 
of executing the decree. Manilal Umed Ramv. Nana- 
bhai Manek Lal (1), Vishvanath Maheshwar v. 
Virchand Pana Chand (2), relied on Arunachallam 
Chetti v Ganapathi Ayyar (3 , referred to. 
-. The fact that instead, of issuing a precept under 
_ 5. 46 or a garnishee order under r. 104 of O XX1 of the 
‘Odde of Civil Procedure the ‘court issued a process 
e under'r. 46 of the same order does not make the receipt 
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of this money ctherwise than in the course of the 
execution 


Appeal against an order of the Subordi- 
nate Judge, Lucknow, dated December 16, 
1931. 


Messrs. Bishambhar Nath Srivastava and 
Harish Chandra, for the Appellant. 

Msssrs. H. Husain, Makund Behari Lal, 
R. B. Lal and Bishambhar Dayal, for the 
Respondents, 


Judgment.—This is an appeal fromthe . 
order of the Subordinate Judge of Lucknow, 
dated December 16, 1931, 

Babu Durga Prasad Nigam respondent 
No. | obtained a decree on May 30, 1925, 
from the court of the Subordinate Judge of 
Mohanlalganj against one Raghunandan 
Lal. This decree was put in execution by 
means of whicha portion of the sum 
decreed was realised. Lastlyon November 
15, 1930, Durga Prasad made. an applica- 
tion for execution to realise the balance of 
Rs. 5,386-8-4 in the court of the Subordinate 
Judge of Lucknow. Raghunandan Lal the 
judgment-debtor had meanwhile died and 
the application was made against his son 
Pandit Debi Shankar. The application 
stated that the G. I. P. Railway at 
Bombay held a sum of about Rs. 15,000, 
payable to Raghunandan Lal deceased 
under a certain contract and it was prayed 
that an injunction be issued to the General 
Traffic Superintendent and the Chief 
Auditor of accounts, G. I. P. Railway, 
Bombay, to withhold the payment of the 
said sum of money to the extent of the 
decretal “amount. This prayer was granted 
with the result that the Railway author- 
ities at Bombay transmitted a cheque for 
the sum of Rs. 5,384-8-4, to the Subordinate 
Judge of Lucknow in compliance with the 
Subordinate Judge's order of injunction. 
The cheque was issued in the name 
of the Subordinate Judge of Lucknow. The 
Subordinate Judge forwarded the cheque 
to the Imperial Bank of India, Lucknow, 
and the amount of the cheque was credited 
in the name of the court and it still lies 
there. Subsequently the judgment-debtor’s 
heirs were adjudicated insolvent by the 
Presidency Small Cause Court at Bombay. 
The appellant before us is the Official 
Assignee of Bombay. He raised certain 
objections to the execution proceedings 
taken by the decree holder in the Court of 
the Subordinate Judge of Lucknow, who 
by his order under appeal has rejected 
those objections. 

In the arguments before us two points 
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were taken in support of the appeal :— 

1. That the attachment effected by the 
learned Subordinate Judge of 
Lucknow of the money in the hands 
cf the G. I. P. Railway at Bombay 
was ultra vires as the place where 
it was attached was outside the 
territorial jurisdiction of the Luck- 
now Court ; and 

2. ‘That the learned Subordinate Judge 
has misinterpreted the provisions 
of s. 53 (1) of the Presidency Towns 
Insolvency Act, 1909. 

We agree with the learned Subordinate 
Judge on the second point and thus it is 
not necessary to decide the first. Section 53 
(1) of the Presidency Towns Insolvency Act 
is as follows : 

“$3 (1) Where execution of a decree has issued 
-against the property of a debtor, no person shall be 
entitled to the benefit of the execution against the 
Official Assignee except in respect of assets realised 
in the course of the execution by sale or otherwise 
before the date of the order of adjudication and 

-before he had notice of the presentation of any 
insolvency petition by or against the debtor.” 


The argument is that in the circumstances 
of this case it should be held that the sum 
of Rs. 5,386-8-4 which the learned Subar- 
dinate Judge received by means of a 
cheque from the G. I. P. Railway author- 
ities was not “ assets realised in the course 
of the execution.” It is urged that as the 
execution was invalid the receipt of money 
by the Subordinate Judge was not “ in the 
course of the execution,” and it was further 
urged that it cannot be treated as “ assets 
‘realised ” until the Subordinate Judge has 
at least passed an order for payment of the 
same to the decree-holder. As regards 
the first contention we have little doubt in 
our mind that the money received by the 
Subordinate Judge must be treated as 
having been received by him “in the 
course of the execution.” Whatever steps 
he cook for the purpose of obtaining this 
sum of money into his own possession he 
took under a perfectly legal application for 
execution which the deciee-hoider was in 
law entitled to make. The fact that instead 
of issuing a precept under s. 46 or a 
garnishee order under r. 104 of O. XXI of 
the Code of Civil Procedure the Court issued: 
a process under r. 46 of the same order 
does not in our opinion make the receipt 
of this money by the learned Subordinate 
Judge otherwise than in the course of the 
execution. , 

As regards the second point also we are 
of opinion that this money must be treated 
as “ assets realised.” In the first place the 
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Code makes no provision for making an 
order of payment in favour of the decree- 
holder except in a case where the property 
attached is current coin or currency notes 
(x. 56,0. XXI). In the second placeit may 
frequently happen that the court may never 
pass an order of - payment in cases of this 
nature. Nor does s. 53 of the Presidency 
Towns Insolvency Act say that the assets 
must be realised by the decree-holder, We 
think that the money received in the form 
of a cheque by the Subordinate Judge of 
Lucknow must be treated as “ assets realis- 
ed.” The interpretation finds support from 
the decisions of the Bombay High Court in 
the case of Manilal Umed Ram v. Nanabhai 
Mane’ Lal (1) and Vishvanath Maheshwar 
v. Virchand Pana Chand (2). It may be 
that money voluntarily paid by a judg- 
ment-debtor into court for the satisfaction 
of a decree against him is not “assets 
realised in execution,” as it was held in 
Arunachallam Chetti v. Ganapathi Ayyar 
(3), for the purposes of rateable distribu- 
tion, but where money is received by a conrt 
in virtue of execution process it must be. 
held that it is “ assets realised in the course 
of the execution.” It will be observed 
that the provisions of s. 53 are not the same 
-as the English Law in this behalf. Under 
the English Law a creditor is entitled to 
the benefits of execution as against the 
trustee in bankruptcy only if there has 
been a completed execution by the creditor 
before the date of the receiving order ‘and 
before noticé of a bankruptey petition or 
of an available act of bankruptcy. Tinder 
the English Law an execution ‘by attach- 
ment of debt due to the insolvent is not 
complete until the debt is actually received 
by the creditor: (See Jitmand Ramanand 
v. Ramchand Nandramn (4).) The require- 
ments of s, 53 are in our opinion fully 
satisfied if the money is received by the 
court for the benefit of the decree-holder in 
proceedings initiated according to law for 
the purpose of executing the decree. 

For these reasons we dismiss the appeal 
with costs. 

N. Appeal dismissed. 

(L) 28 B 264. 
(2)6 B 16 
13) 28 M 379. 
(4) 29 B 405, 
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Oriminal Appeal No. 96 of 1933 
: August 17, 1933 
. Roprcaann, J. C., AND Maura, A.J. ©. 
- ALI MOHAMMAD JUMO AND orneRs— 
APPELLANTS 
Versus 
. EMPEROR—Opeositse Parry 
Penal Code (Act XLV of 1860:, ss 96, 148—Both 
parties determined to vindicate their right to proper- 
: ty by unlawful force- Rieting—Right of private 
defence—Whether and when can be pleaded—Proper- 
_ ty in possession of trespasser—Plea of right to pos- 
caession— Whether excuses forcible entry. 
When a body of men are determined to vindicate 


their rights or supposed rights by unlawful force and” 


when they engage in a fight with men whoon the 
other hand are equally determined to vindicate by 
unlawful force their rightsor supposed rights, no 
question of self defence arises. The defence, in order 
to succeed must show that they were owners in 
peaceful possession and that they were not aggres- 
sors. If this burden isnot discharged then their 
resorting to force will not be entitled to any of the 
exceptions of the Penal Code. Queen-Empress v. 
Praj Dati), relied on. 

A plea of right to possession is no answer to 
a charge of rioting by making a forcible entry on 
land cultivated by a trespasser, who is in posses- 
sion and who opposes the entry. Appavu v, The Queen 
(2), applied . 

Cr. A. from an order of the Second Ad- 
ditional Sessions Judge, Hyderabad. 

Mr. Partabrat D. Punwani for the Ap- 
pellants. 

‘Mr. Parmanand Kundanmal for 
Crown. 


> Mehta, A. J.C.—The three appellants 
have been convicted and sentenced by 
the learned Second Additional Sessions 
Judge of Hyderabad: appellant Ali Moham- 
mad has been sentenced under ss. 148 and 
325, Indian Penal Code, to suffer rigorous 
imprisonment for six months and twelve 
months respectively; appellants Moham- 
mad Yousif and Muhammad have been 
sentenced under ss. 148 and 326 to undergo 
rigorous imprisonment for six months and 
two years respectively; all the sentences to 
run concurrently. These convictions were 
in agreement with the opinion of one out of 
the four assessors. The facts leading up 
to the offences for which the appellants 
have been convicted may briefly be sum- 
marized as follows: In Deh Jam Shoro 
Taluka Hyderabad, there is a field, survey 
No. 71 which was originally purchased by 
complainant Nabibux from one Abdullah 
and his brother Jumo for Rs. 500. The 
sale deed in respect of this transaction is 
Ex. 50n the record. It is dated January 29, 
1929. The sale deed has been executed by 
Jumo but Abdullah has made his attesta- 


the 
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tion on it. There was also a simultaneous 
agreement to reconvey within six years, 
which document is Ex. 15 on the record. 
Now during the first year after this 
transfer, according to the prosecution, Nabi- 
bux himself cultivated the land; but 
during the second year he gave it out to 
Jumo for cultivation. For the third year, 
Jumo being dead, the survey number 
was given to Jumos son, appellant Ali 
Muhammad, on an agreement of Lapo 
which is Ex. 6 on the record. Simulta- 
neously with Ex. 6 there was executed an- 
other document, Ex. 7, which was for Takavi 
Under Ex. 6 Ali Muhammad 
was to relinquish possession after reaping 
the Kharif crop and was to pay the Lapo 
on January 1, 1932. During the fourth year, 
that is the year in which the present trouble 
took place, Nabibux intended to culti- 
vatethe field himself, but Jumo’s brother 
Abdullah offered hindrance. He claimed 
that he had an eight annas share in the 
field. Nabibux denied the claim of Abdul- 
lah and referred him to the Civil Court. 
Instead of having recourse to a Civil Court 
Abdullah chose to file a complaint before 
the City Magistrate of Hyderabad; but it 
was dismissed. There is no evidence on 
the record as to the exact nature of the 
complaint; but we have some indication 
afforded by the statement of one of the ac- 
cused persons in the present case, namely 
Hydru (Ex. 53), from which it would appear 
that Abdullah had complained that some 
trees from this survey number had been 
wrongfully cut down by Nabibux’s party. 
Abdullah, foiled in this attempt to oust 
Nabibux, took up a comminatory attitude; 
whereupon Nabibux sent petiticn after 
petition to the District Superintendent of 
Police to the Collector and to the Mukh- 
tyarkar, 
This was the state of things, when on 
26th at about 5 o'clock in the evening whilst 
the complainant Nabibux and his son 
Bachando and a servant named Adlu were 
working at their Hurla in the field, some 
ten persons came armed with hatchets 
and lorhs and lathis. First of all the Kolhis 
who were amongst the party were ordered 
to uproot the Hurlas of Nabibux. Then 
Muhammad and Muhammad Yousif, out 
of the assailants party struck Bachando 
with hatchets, whilst Ali Muhammad and 
Abdullahstruck Nabibux witha lorh and 
lathi and knocked him down. Abdullah 
also struck Bachando two blows with his 
lorh. A lot of people collected some of 
whom succeeded inseparating the combat- 


1934 


ants. Nabibux wentand lodged informa- 
tion at the Hyderabad Cantonment Thana 
with the Sub-Inspector who repaired to the 
scene of the offence, and finding Bachando 
bleeding profusely and in a precarious 
condition sent him along with Nabibux to 
the Civil Hospital for treatment. The 
Police Officer then recorded the statements 
of the witnesses and held an identification 
test, and subsequently on coming to know 
that Bachando was on the point of death 
took an Honorary Magistrate who recorded 
the statement of Bachando in the Civil 
Hospital. After completing the investiga- 
tion ten persons were challaned to the court 
of the City Magistrate from where they 
were committed to the (ourt of Session, 
Hyderabad. The accused denied their 
guilt. Their defence was that they had not 
caused any injury and that it was the com- 
plainant’s party that had taken the aggres- 
sive on that day. The learned Sessions 
Judge framed the following three points 
for determination: 

1. Whether the accused were members 
of an unlawful assembly and committed 
riot with the common object of ousting 
Nabibux from possession of Survey No. 71. 
2. Whether grievous hurt was caused to 
Bachando by accused Muhammad, Muham- 
mad Yousif, and to Nabibux by accused 
Ali Muhammad and Abdullah who is now 
dead. 3. Whether all or any of the ac- 
cused are guilty and if so of what offences? 

On the first point he found that the 
accused Ali Muhammad and Muhammad 
Yousif, together with Abdullah (who had 
died before the judgment was delivered) 
and others were members of an unlawful 
assembly with the common object of oust- 
ing Nabibux from the possession of Survey 
No.71. He found the second point in the 
affirmative. On the third point he found 
that only Ali Muhammad, Muhammad and 
Muhammad Yousif were guilty: Ali Mu- 
hammad under ss. 148 and 325, Indian 
Penal Code, and Muhammad and Muham- 
mad Yousif under ss. 148 and 326, Indian 
Penal Code. It is from these convictions 
that the three accused persons have come in 
appeal, and the point for determination is 
whether the convictions of the accused or 
any of them is shown to be unjustifiable or 
otherwise erroneous in law. 

Now there is abundant evidence on the 
record that the appellants did cause the 
injuries to Nabibux and Bachando as 
stated by the prosecution. There can hard- 
ly be any cavilling with the finding of the 
lower Court on this point. The contention 
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of the learned Advocate for the appellants 
however is that the appellants have. not 
committed any offence because even if it- 
is held that they caused the injuries attri- 
‘buted tu them, they did soin self defence, 
that is in defence of themselves and their 
property. For this purpose we have been 
taken back to the original agreement of 
sale Ex. 5 and the contemporaneous ag- 
reement-to reconvey, and various subse- 
quent documents as well asthe order of 
the Mukhtyarkar who was moved by Nabi- 
bux under s. 86, Bombay Land Revenue 
Code, and itis endeavoured to show from 
all this that Abdullah and his party were 
in actual possession of the survey number 
in dispute; that Nabibux had been trying 
his level best toinstall himself in pos- 
session of the field; and that with this 
object onthe date mentioned in the 
charge, that is June 27, 1932, Nabibux came 
with his son Bachando, his servant Adlu 
and others armed with various weapons and 
ae to eject Abdullah's party from the 
eld. 

From the evidence it appears, however, 
that there was no doubt a dispute between 
Abdullah on the one hand and Nabibux on 
the other with regard to the right to posses- 
sion and with regard to the right to take 
the crops ofthis particular field. All the 
same, from the evidence we are quite satis- 
fied that on the date of the offence Nabi- 
bux must have been in possession of the 
field and working at the Hurlas. If there 
were as many as ten persons of Abdullah's 
party in actual possession of the field it 
is most improbable that Nuabibux with 
oné or two of his sons and a servant 
would venture to drive those ten men out. 
All the evidence in this case points to 
no other conclusion than that Nabibux was 
in actual physical possession of the field 
and that it was Abdullah’s partly that had 
gone there with the object of securing pos- 
session of the field by force. 

The learned Advocate for the appellants 
has laid great stress on the fact that 
Nabibux had to seek the help of the 
Mukhtyarkar under s. &6, Land Revenue 
Code; and has argued that at. any rate up 
to the date of the order of the Mukhtyarkar 
that is up to April 13, 1933, Nabibux could 
not have been in possession of the field. 
The pze-supposition is thatthe assistance 
of the Mukhtyarkar was sought by Nabibux 
for the purpose of taking possession of the 
field; but Nabibux has distinctly stated 
that the help of the Mukhtyarkar was ap- 
plied for with the object of recovering 
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lapo and“ not for the purpose of being put 
in possession. Indeed it is only this sort 
of’ assistance that can be given under 
s. 86, Land Revenue Code. The defence 
in order to succeed had .therefore to dis- 
charge the following burden: They must 
show that they were owners in peaceful pos- 
session, and that they were not aggressors. 
If this burden is not discharged, then their 
resorting to force will not be entitled to 
the benefit of any of the exceptions of the 
Penal Code. In Queen-Empress v. Praj 
Dat (1) it has been held that when a body 
of men are determined to vindicate their 
rights or supposed rights by unlawful force 
and when they engage in a fight with men 
who on the other hand are equally determin- 
ed to vindicate by unlawful force their 
rights or supposed rights no question of 
self defence arises. In the present case 
therefore even ilik be assumed that Nabi- 
bux and his party were determined to 
vindicate their own rights by force, still 
the aggressive party, that is the party of 
Abdullah, cannot successfully raise the 
plea of self defence. In Appavuv. The 
Queen (2) it is decided that: 

‘A plea of right to possession isno answer to a charge 
of rioting by making a forcible entry on land cultivat- 


ed by a trespasser, who is in possession and opposed 
the entry.” 


Applying the principle laid down in this 
case even if it be assumed that Nabibux 
was in possession merely as a trespasser, 
still Abdullah and his party were not 
justified in law in turning out the trespas- 
ser by brute force. Peary Mohun Sircar 
v. The Empress (3) is one of the earliest 
decisions to the effect that where there is 
a dispute of long standing between the 
accused and certain other parties regard- 
ing the possession of certain land and 
where neither of the rival parties is in 
undisturbed possession of the land, if any 
members of any of the parties went to the 
land armed with weapons, that is determin- 
ed to use force, the conviction of the man 
for an offence under s. 143, that is for being 
member of an unlawful assembly, would 
be justifiable. Finally there is a ruling 
of our own court, Emperor v. Sulleman 
Khan (4). There this proposition is laid 
down namely that: 

“before an accused person can set up a right of private 
defence of property, he must show that the property 


was his property and that he actually was in pos- 
session of it,” 


(1) 20 A 459; A W N 1898, 117, 
(2) 6 M245. 
(3) 9 0639. 
MoE Ind. Oas. 467; A IR 1927 Sind 92; 297 Or. L J 
. 
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This proposition was based on the ruling 
in Farman Khan v. Emperor, (5). It was 
further held that 
“the mere right to have possession restored by a 
Oivil Court does not justify an individual in taking 
the law into his own hands” 


In this decision, Emperor v. Gopalrao 
Venkatesh (6) was approvingly followed. 
Thus then it is clear that as the appel- 
lants have not been able satisfactorily to 
establish that they were in peaceful pos- 
session of the land, and as they have not 
been able further to rebut the prosecution 
story that they hadtaken the aggressive, 
the plea of self defence cannot avail 
them. Defence presupposes an attack or 
the apprehension of an attack. In the 
present case there was no attack by Nabi- 
bux’s party. There was no ground for the 
apprehension that if the appellants’ party 
‘did not strike first they would get the 


“worst of it. The strength of the parties 


was ten against three. The presence of 
Hussain is not admitted by most of the 
prosecution witnesses and is not satisfactori- 
ly proved by the defence. The most 
important circumstance that militates 
against the self defence theory is that the 
accused themselves have not put up 
the plea of self defence at the trial. 
They did not say that they struck 
because they were apprehensive of great 
injury by the cther side. They merely say 
that they took no part inthe fight what- 
soever. The defence therefore that is now 
taken up on their behalf is not the defence 
of the accused persons at the trial. Under 
the circumstances we are clearly of the 
opinion that it was not in the lawful 
exercise of the right of defence of their 
person anl property that the appellants 
struck Nabibux and Bachando. They 
took the aggressive, in order to turn out by 
force Nabibux’s party who had already 
been in possession of the field for some 
time, at any rate was in actual possession 
of it at the time of the offence. 


“The convictions of the appellants must 
therefore be upheld. Coming to the ques- 
tion of sentence, we do not think that the 
punishment meted out to the appellants 
by the trial Court is excessive having regard 
tothe serious nature of the injuries caused 
to Bachando and even otherwise having 
regard tothe danger involved inso many 
persons being armed with deadly weapons 
in order to take the law into their hands. 


(5) $8 Ind. Cas. 334; A I R 1926 Pat. 433: 5 Pat. 520; 
27 Or. L J 1322; RP È T 319, 
(6) 10 Bom. L'R 285; 7 Or. LJ 309. 
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We must therefore dismiss this appeal and 
we order accordingly. 

Rupchand, J. C.—I concur. In order to 
sustain the plea of self defence the accused 
had to prove two things: first, that they 
were in possession of the land at the time 
of the fight; and secondly, that they were 
not the aggressors. It is settled law in 
England that in the case of a trespass jn law 
merely without actual force the owner 
must first request the trespassers to depart 
before he can justify laying his hand on 
him for the purpose of removing him, and 
even if he refuses he can justify only so 
much force as is necessary to remove him. 
But ifthe trespasser resists, and in so doing 
assaults the party in possession, that party 
may repel the assault, or oppose force to 
force; and for that purpose may use such 
force as he would be justified in using in 
defence of his person. In Weaver v. Bush 
(7) Lawrence, J., has said: 

“The defendant ought not in the first instance to 
beyin with striking the plaintiff. But the law allows 
“him, either in defence of his person or his possession, 
to lay his hand on the plaintiff, and then he may say, 
ifany further mischief ensued, if was in consequence 


of the plaintiff's own act, so that the battery follows 
from the resistance.” 


The provisions of the Penal Code relating 
to defence of property, ifcarefully analysed, 
lay down no different rule of law than that 
enunciated above, In this case the accused 
have not pleaded that they were assaulted 
and that they acted in self defence in order 
to ward off the assault. Noristhereany evi- 
dence to support such plea. Therefore even 
if it be assumed that they were in peace- 
ful possession of the land at the time of the 
assault their plea of self defence fails. 
Again with regard to peuceful possession by 
the accused or rather by Abdullah there can 
be no doubt that he was not in peaceful 
possession of the land at that time. It is 
no doubt true that the purchase by Nabibux 
of the whole land from Jum) was being 
disputed by Abdullah, brother of Jumo on 
the ground that he was a co-owner with Jumo 
and that Jumo could not transfer the eight 
annas share owned by Abdullah to Nabibuy, 
Itis also perhaps true that prior to 1932 
Nabibux did not obtain physical possession 
of the land. There had been a previous 
fight between the parties which resulted in 
the death of Jumo, It appears that after 
that fight the accused Ali Mohammad, son of 
Jumo, executed a kabuliyat in favour of 
Nabibux agreeing to lease this land for the 
Kharif season as a hari and to pay him lapo 
and also took an advance from Nabibux 


for cultivation purposes. But at the end of 
(7)8 TR 78 - f 


ALI MOHAMMAD JUMO v. EMPEROR 73 


the season Ali Mohammad refused to pay the 
lapo or to return the advance and removed 
the whole crop. 

Abdullah, according to his own evidence, 
was living jointly with Jumo; and it ap- 
pears that after Ali Mahomed removed the 
crop without paying the share of the 
zemindari lapo to Nabibux, Abdullah at- 
tempted to assert his rights as a co-owner. 
We are now not concerned with the question 
whether Abdullah was justified in asserting 
his rights or not. But we are concerned 
with the question whether Nabibux had 
regained possession before the fight took 
place. About five months had passed since 
Ali Mohamed had removed the crop, and 
the land was lying uncultivated at the 
time of the fight. For two prior years 
Nabibux had paid Government assessment 
but had got nothing. This time he fixed 
his own hurlasor water wheels for the 
purpose of lifting water forthe puipose of 
cultivating the land, himself. It was only 
after the hurlas had been put up that Ali 


‘Mohammad’s party came on the land, and 


after causing injuriesto Nabibux’s party 
removed the hurlasof Nabibux and fixed 
their own hurlas instead. 

Assuming therefore that the accused re- 
moved the hurlas of Nabibux in the exercise 
of a bona fide dispute, over possession of 
the land, they were not justified in using 
force. When Nabibux’s party came to the 
land it was perhaps unoccupied and in 
physical possession of no party. If the 
accused had been on the land when the / urlas 
were brought, the fight would have taken 
place before they were fixed. There is no 
evidence that any of the accused were 
injured, and the learned Judge has very 
rightly discarded the evidence given in the 
Sessions Court for the first time by some 
of the interested witnesses that Hussain, 
son of Nabibux, started the quarrel. The 
accused did not act on the defensive but on 
the offensive. This they could not do. 
Their case is somewhat similar to that in 
Queen v. Gour Chand Chung (8). In that 
case it was held that the accused was not 
justified in using deadly weapons (spears) 
and causing injuries to two unarmed persons 
whom they found ploughing land which 
they (the accused) believed to be theirs 
inter alia on the ground that they might 
easily have applied to the authorities, and 
that they had no right to take the law in 
their own hands as.the land was only being 
ploughed and no injury would have been 
caused by the delay. 


(8) 14 W R69 Or; 6 Beng. L R App, 9. 
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With regard to the sentence, I think that 
in view of the fact that there had already 
been one fight, although this fight, had re- 
sulted in the death of Jumo, who belonged 
to the party of the accused, the sentences 
inflicted upon the present accused are not 
at all severe and are necessary in order to 
prevent such fights in the future. 

N. Appeal dismissed. 


RANGOON HIGH COURT 
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Penal Code (Act XLV of 1860), s3. 84, 105, 804— 
Paddy sheaves belonging to accused carried away by 
persons with no bona fide right—Accused chasing 
carts carrying the sheaves—Cartmen jumping out 
and running away—Accused chasing them—Right of 
private defence, if can be claimed by accused— 
Death—Author of injury not known— Liability of 
all the accused. 

Certain persons without any bona fide right remov- 
ed paddy sheaves belonging to the accused who 
attacked the cartmen in whose carts the sheaves 
were being carried. The cartmen jumped out and 
ran off, the accused chasing them andthe persons 
at whose instance the sheaves were carted. In- 
juries were inflicted and the death of one of them was 
caused by the accused : 

Held, that the accused had undoubtedly a right 
of private defence to their property and were enti- 
tled to prevent the paddy sheaves being taken away, 
but theirright of private defence ceased from the 
moment the cartmen jumped, down to make their 
escape leaving the paddy sheaves in the possession of 
the accused: that they had no right to chase the 
cartmen and in so doing their actions were not 
covered by any right of private defence at all. [p. 
76, col 2.) 

Held, also, that the accused were guilty of offences 
under cl. 1, s. 304 read with s. 31, Penal Code, 
in connection with the causing of the death of the 
deceased, even though the author of the injuries be 
not known, Ambika Singh v. Emperor (2), distin- 
guished. 


Mr. Thein Maung, for the Appellants. 
Mr. Tun Byu, for the Crown. 


Judgment. -The four appellants have’ 


been convicted of the offence of culpable 
homicide by causing the death of one Tha 
Hmu by acts done in furtherance of the 
common intention of them all, under part. 1, 
s. 304, read with s. 34, Penal Code, and 
appellant No. 2, Po Chet, and appellant 
No. 4, Po Than Gyi, have further been con- 
victed of the offence of causing hurt to the 
witness, Po Hnit, (P. W. No. 1), by cutting 
him with dahs, under s. 324, Penal Code. 
Although a number of the prosecution wit- 
nesses have done their utmost to make 
, their evidence favourable to the appellants 
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and to obscure the true facts of the oc- 
currence which resulted in the hurt to Po 
Hnit and the death of Tha Hmu, yet the 
actual facts are to my mind perfectly plain. 
Mg Than Naing (P. W. No. 4), and his wife 
Ma Newe Ka, (P. W. No. 24), originally 
owned a piece of paddy land, but this 
land was sold in the execution of a decree 
against them and was bought by one Mg 
San On at the auction-sale. The posses- - 
sion of the land was-duly given to Mg 
San On on June 22,1932. The appellants 
are all related to Mg San On, and during 
the last agricultural season appellant No. 1, - 
Pu Ke worked this land as the tenant of 
San On. Nevertheless Than Naing still set 
up a claim to this land. He ploughed it 
and he actually cut down the seedling 
which Pu Ke had planted on the land, For 
these acts he was found guilty of offences 
of criminal trespass and mischief and was 
duly fined by the Third Additional Magis- 
trate and the Township Magistrate of Paun- 
gle respectively. However it would ap- 
pear from the evidence that after having 
cut down the plants planted on the land 
by Pu Ke, he actually planted others on 
land. When the crop cameto fruition Than 
Naing still considered that he had a right 
to reap this crop because he had actually 
planted it, and so a dispute arose between 
him and Pu Ke at the time of reaping. - 
Neither party agreed to have their rights 
settled by a Court of law and they were, 
in fact, determined to resort to force. 

On the morning of December 6, Pu 
Ke sent reapers who reaped part of the 
crops. On the afternoon of that day a 
party consisting of Than Naing, Tha Hmu, 
Po Hnit, Nga Tin, (P. W. No. 3), and Ma 
Ngwe Ka went to the field and tied the 
reaped paddy into sheaves and began to 
cart it intwo carts, which were driven by 
Tha Hmu and Po Hnit respectively, to 
Than Naing’s house in the village. Two 
trips were made without interference, but 
on the third trip the carts were met by 
the appellants, Pu Ke, E Maung, Po Chet 
and Po Than Gyi and also one Tha Byaw, 
who was accused before the Sessions Court, 
but was acquitted, and a man named Saw 
Mya, who was mentioned as an absconder 
in the committal proceedings. These per- 
sons were armed with dahs, spears and 
sticks. They stood atthe junction of the 
two roads close to Than Naing’s house. 
They sent for two ten-house gaungs Po Shein 
(P. W. No. 5) and Mg Kin, (P. W. No 9), 
and reported to them that Than Naing 
was forcibly carting the paddy sheaves 
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from their land, and Pu Ke requested 
these two ten-house-gaungs to go out to 
the fields with him and prevent Than 
Naing’s party from caiting the paddy 
sheaves. Po Shein refused to do so, and 
furthermore requested them not to go near 
the paddy fields and reminded them that 
if they met the other party they would 
surely come to blows, and promised that 
he would object to Than Naing against 
his carting the paddy away. At the same 
time he asked the other ten-house-gaung, 
Mg Kin to sound his gong, to assemble 
‘the villagers so as to frighten Than Naing's 
party away from the paddy fields. Mg 
Kin began to sound his gong, but as he 
was doing so two carts laden with paddy 
sheaves, and driven by Tha Hmu and Po 
Hnit, were seen coming along the road. 
This was too much for Pu Ke and his 
party. Pu Ke said that he could not wait 
for the arrival of the villagers as in the 
meantime all the paddy sheaves would be 
taken, and he and his party rushed for- 
ward and attacked the carts. Po Shein 
made himself scarce; the other ten-house- 
gaung, Mg Kin did nothing. The attack 
on the carts began by Pu Ke thrusting a 
pointed bamboo at Tha Hmu's cart. Tha 
Hmu and Po Hnit both jumped down from 
their carts and ran away. They were chas- 


ed by Pu Ke and his party. Po Chet 


and Po Than Gyi first chased Po Hnit and 
caught him and cut Po Hnit with their 
dahs. Then all the appellants caught Tha 
Hmu close tothe carts and assaulted him 
. with their dahs and spears. Tha Hmu fell 
tothe ground. Ma Mya Yin, (P. W. No. 21), 
who lives close to the scene, and Mg Man 
shouted to the appellants to desist and they 
did so temporarily. Thereupon Tha Hmu got 
up and ran intothe compound of the pon- 
gyi kyaung. He was followed into the 
pongyt kyaung by the appellants and was 
there further assaulted and left in a dying 
condition. He died a few minutes later. 
Post mortem examination revealed that 
Tha Hmu had received four injuries, name- 
ly: (1) a contused wound on the right 
parietal eminence; (2) an incised wound 
across the inner part of the right elbow 
culting the muscles and puncturing the 
brachial artery; (3) a stab wound on the 
lower part of the abdomen, and (4) a con- 
tused wound below the right kneecap on 
the skin. The first injury had caused con- 
cussion of the brain and there was exuda- 


tion of lymph on both sidesof the convo- | 


lutions of the brain. There were two per- 
forating wounds, situated on either side 
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of the small intestines, with extraversation 
of blood underneath the third injury. The 
third injury wasin the opinion of the Sub- 
Assistant Surgeon sufficientin the ordinary 
course of nature to cause death and the 
second injury was likely to cause death if 
immediate medical aid to close the artery 
was not available. 

The argument on behalf of the appellants 
before me has been based mainly on the 
right of private defence of property, For 
the prosecution it is alleged that there was 
no right of private defence in the appel- 
lants because Than Naing committed no 
offence by removing the paddy sheaves 
as he did so in the exercise of a- bona 
fide claim of right, and that furthermore 
as the property was not being taken out of 
reach, but was only being taken to Than 
Naing’s house there was time to have 
recourse to the public authorities namely, 
the village authorities who were actually 
called to the scene and the Police, the 
Police Station being only six miles away. 
To these arguments on behalf of the pro- 
secution I cannot accede. Than Naing 
had already been twice convicted and 
sentenced for criminal offences in con- 
nection with this land and the crops grow- 
ing thereon. It is impossible to hold that he 
bona fide believed that he had any right 
to this paddy, and in removing this 
paddy from the land he and his party 
without doubt committed the offence of 
theft, and therefore Pu Ke the rightful 
owner of the crops, and his relatives, who 
were supporting him had a right to use 
reasonable force to prevent the paddy be- 
ing removed. As regards recourse to the 
public authorities Pu Ke and his party 
did call the two ten-house-gaungs, but 
they took no effective action against Than 
Naing’s party and in ract declined to visit 
the land. The Police obviously could not 
be called in time to prevent Than Naing 
from removing the paddy and ‘the fact 
that the paddy was only being removed to 
Than Naing’s house cannot in any way 
affect the appellants’ right to prevent 
such removal. They were not bound to stand 
by and see their property pass into the 
possession of another, even though sub- 
sequently they might be able to recover 
that preperty by having recourse to the 
authorities. In my opinion the appellants 
undoubtedly had a right of private de- 
fence of their property and were entitled to 
prevent these paddy sheaves being taken to 
Than Naings’ house. 

For the defence it is alleged that the 
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offence which was committed by Than 
Naing and his party was the offence of 
robbery and that therefore the right of 
private defence vested in the appellants, 
extended to the causing of death if that 
was necessary for the protection of their 
property. The allegation that the offence 
committed was robbery rests upon a state- 
ment made by some ofthe prosecution wit- 
nesses that when the cartmen jumped down 
from their carts they first attacked the 
appellants’ party with dahs. That the 
two cartmen were armed with dahs I 
have no doubt and it cannot be denied 
that two of the appellants’ party, namely 
Po Than Gyi and Tha Byaw received dah- 
cut injuries and it seems highly probable 
that they received them at the hands of 
the two cartmen but the evidence of the 
witnesses who allege that Po Hnit delibe- 
' rately attacked and cut Po Than Gyi and 
that Tha Hmu deliberately attacked and 
cut Tha Byaw is quite incredible. They 
themselves have had tostate that, although 
Po Hnit first chased Po Than Gyi and 
Tha Hmu chased Tha Byaw when they 
jumped down from their carts, in a mo- 
ment the positions were reversed and Po 
Than Gyi was chasing Po Hnit and Tha 
Byaw and the other appellants were 
chasing Tha Hmu. No reasonable person 
would believe that these two cartmen who 
even according to witnesses most favour- 
able to the defence were coming alone 
driving their carts would when their carts 
were stopped by this band of five orsix 
armed men, have the temerity to jump 
down from their carts and attack this arm- 
ed band. In factit is quite clear to my 
mind that the injuries received by mem- 
bers of the appellants’ party must have 
been injuries caused by the two cartmen 
in defence of their persons when they 
were trying to escape. The allegation of 
the defence therefore that the offence com- 
mitted in the removal of the paddy shea- 
ves was robbery because force was used 
in attempting to carry away the sheaves 
on the carts falls to the ground. 

Moreover, it is plain that the appel- 
lants and their supporters were the ag- 
gressors throughout from the fact that 
Than Naing, Mg Kin and Ma Ngwa Ka 
who came up from the fields on hearing 
the commotion were forced to take refuge 
in the pongyi kyaung and shut the doors 
of the kyaung to keep out the appellants 
and that Mg Kin actually received a dah- 
cut. Now although the appellants had a 
night of private defence of théir-property, 
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this right of private defence ceased as 
soon as the property had been recovered 
uuder cl. 2, s. 105, Penal Code. The evi- 
dence is quite clear that as soon as the 
carts were stopped and appellant Pu Ke 
began to attack Tha Hmu’s cart, the two 
cartmen jumped down and tried to make 
their escape. At that moment the property 
was left in the possession of the appellants 
and had been recovered. Consequently 
their right. of private defence ceased from 
that moment. The appellants had no right 
whatever to chase the cartmen. In so doing 
their actions were not covered by any right 
of private defence at all. The cases of 
Kunja Bhuiya v. Emperor (1) and Ambika 
Singh v. Emperor (2) have been cited by the 
defence as authorities for the proposition 
that when a band of persons having a 
right of private defence exceed that right 
of private defence no common criminal in- 
tention can be attributed to them in re- 
spect of the acts done in excess of their 


‘lawful right and that in such case each 


person is liable only for his individual 
acts done in excess of his right of private 
defence and from this proposition it -is 
argued that as there is no evidence at-all 
as to who inflicted each of the injuries 
on the deceased Tha Hmu all the appellants 
must inevitably be acquitted. But this 
is not a case of an exceeding of the right 
of private defence by the appellants. Ib is 
a case of the appellants continuing their 
attack on Po Hnit and on Tha Hmu after 
their right of private defence had entirely 
ceased. For the attack on Tha Hmvu in 
the pongyi kyaung no excuse whatever 
existed. 

Tt is further alleged by the defence, 
on vague statements by one or two pro- 
secution witnesses that Tha Hmu was 
followed into the pongyi kyawng compound 
by a number of persons as well as by 
the appellants, and that there is no evi- 
dence that the appellants themselves actual- 
ly assaulted Tha Hmu within this corn- 
pound and thereforethat Tha Hmu’s death 
may have been caused by persons other 
than the appellants and consequently that 
the appellants cannot be held responsible. 
However, this contention is negatived by 
the evidence of the two ten-house-gaungs 
who certainly madetheir evidence as fa- 
vourable to the defence as they possibly 
could. They have both stated -that the 


ie i a Cas. 481; 39 0 896; 13-0r, L J 481; 16 O 
1053. 

(2) 77 Ind. Oas. 607; A I R 1922 Pat. 498; 25 Cr, L 
J 431; 1 -Pat. 212, : 
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persons who lay in wait for the carts and 
then attacked them were the four appel- 
lants and Tha Byaw and there is ample 
evidence to show that the persons who 
chased after Tha Hmu into the pongyi 
kyaung compound were the four appel- 
lants. The learned Additional Sessions 
Judge has concluded and rightly concluded 
—from the fact that the appellants were 
not satisfied with a single attack upon Tha 
Hmu, but chased after him into the com- 
pound of the pongyi kyaung and therein- 
flicted such grievous injuries, that the 
common intention of causing such bodily 
injury as was likely to cause deathis the 
least common intention whichcan be at- 
tributed to them. He was therefore cor- 
rect in convicting the appellants in con- 
nection with the causing of the death of 
Tha Hmu of offences under cl. 1, s. 304 
read with s. 34, Penal Code. Po Chet 
and Po Than Gyi both admitted that they 
` chased after Po Hnit and therefore Po 
Hnit’s own evidence that they ‘both cut 
him was rightly accepted by the learned 
Additional Sessions Judge. The appellant 
Po Chet and Po Than Gyi, have also 
therefore been rightly convicted of offences 
under s. 324, Penal Code. 

I have been addressed’ by the learned 
Counsel for the appellant at some length 
on the question of sentence and it does 
seem that the sentence of 10 years’ rigorous 
imprisonment for the offerces under s. 304 
which have been passed by the learned 
Additional Sessions Judge is under all 
the circumstances somewhat harsh. It 
must have been very galling to Pu Ke 
and his reldtives after all the litigation 
that they had had in connection with this 
land and after Than Naing had been 
twice convicted of offences in connection 
therewith to see the crops on the land 
nevertheless taken away by him and if 
they had restricted their actions to recover- 
ing the paddy sheaves they would without 
doubt have cummitted no offence. How- 
ever the sight of these two carts being 
driven to Than Naing’s house and the 
failure of the village authorities to do 
anything effective to protect their interests 
apparently made them lose all control and 
to go far beyond their legal rights in 
assaulting the two cartmen. Under these 
circumstances [think that a sentence of 
four years’ rigorous imprisonment in the 
case of each appellant will suffice for 
the offences under s. 304. It is unnecessary 
to interfere with the sentences passed on 


appellants Nos. 2 and 4, for the offences 
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under s. 324 as they have been ordered 
to run concurrently with the sentences 
under s 304. AppellantNo, 3, E Maung has 
been ordered to be detained at the Borstal 
Institute at Thayetmyo for a period of two 
years and in his case no interference with 
the sentence is called for. 
N. Order accordingly. 


OUDH CHIEF COURT 
Criminal Appeal No. 367 of 1933 
October 23, 1933 
SMITH, J. 

HASHMAT AND ANOTHER —APPELLANTS 
VETSUS 
EMPEROR—Oo0nPLAINANT —OPPOSITE PARTY 

Criminal trial--Sessions Judge disbelieving prose- 
cution evidence in its main details - Conviction on an 
assumption of what their evidence ought to have been— 
Legality of. 

In a criminal trial, it is beyond the scope and power 
of the Sessions Judge, while disbelieving the evidence 
ofthe prosecution witnesses in its main details, to 
build up a theory of his own as to what the transaction 
really was,and upon an assumption of what their 
testimony ought to have been, to come toa conclusion 
adverse fo the accused. Empress v. Maheshu (1), 


followed. 

Or. A. against an order of the Ses- 
sree Judge, Lucknow, dated July 17, 
1933. 

Mr. R. F. Bahadurji, for 
lant. 

Judgment.—This is an appeal by two 
men, Hashmat and Munne, who have been 


the Appel- 


convicted by Mr. R. F. S. Baylis, I. C.S., 


Sessions and Subordinate Judge, Lucknow, 
under s. 304, Indian Penal Code. Hashmat 
was sentenced to eight years’ rigorous im- 
prisonment and Munne to six years’ rigorous 
imprisonment. An appeal was putin by 
Mr. R. F. Bahadurjion behalf of both the 
appellants on August 1, but Hashmat 
afterwards submitted an appeal from the 
Jail in which he made certain suggestions 
about Mr. Bahadurji’s conduct of the case 
in the court below. Those suggestions have 
been entirely repudiated by Mr. Bahadurji, 
but in the circumstances he did not in the end 
argue the case for Hashmat, who was pro- 
duced before mein person, and said what 
he had tosay on his own behalf. 


The case relatesto an occurrence which 
took place in the City of Lucknow on the 
afternoon of February 23, last. A man 
named Nausha was certainly assaulted on 
that occasion, and received serious injuries 
from the effects of which he died on Feb- 
ruary, 28. As to the circumstances in which 
he received the fatal injuries, two largely 

e 


- 18 HASHMAT V. EMPEROR 


contradictory stories were told in court by 
two sets of prosecution witnesses. One set 
consisted of four men named Hikmatullah, 
Rahim Bakhsh, Yusuf Ali and Jawahir Lal. 
Jawahir Lal was himself injured in the 
course of the affray, according to him, in 
an attempt to save Nausha. The other set 
consisted of six witnesses named Sital, 
Manna Singh, Ram Prasad, Santa Singh, 
Anwar Khan and Nasir Ali. The witnesses 
of the first set alleged that they happened 
to be passing along near a liquor shop in 
the locality known as Naka Hindola, when 
they saw theaffray. According to Hikmat- 
ullah, Nausha was assaulted by four men, 
namely, the two appellants, and_ two other 
men named Abdul Ghafur and Chhote Lal. 
These two last-named men were committ- 
ed for trial along with the appellants, but 
were acquitted by the court below. Rahim 
Bakhsh says that Nausha was assaulted 
by four or five men, two of whom, Abdul 
Ghafur and Chhote Lal, he afterwards 
identified at the jail. Yusuf Ali tellsa 
similar story; he picked outat the jail 
Munne, Abdul Ghafoor, and Chhote Lal. 
Jawahir Lal says that all the above four 
took part in the assault on Nausha, and 
that he himself got hurt in trying to save 
Nausha. The witnesses of this set gaveno 
explanation for the assault upon 
‘Nausha. 


According to Sital, the first of the witnes- 
sesin the other set, Nausha had been to 
the liquor shop in the morning, and drank 
two bottles of toddy. Afterwards he pour- 
ed four bottles more into an earthen pot, 
but only paid for four bottles, which led 
to a dispute between him and the shop- 
man, Later on, Nausba came back again, 
and there was a further dispute. He is 
then said to have .drunk another bottle 
without paying for it. Afterwards, accord- 
ing to Sital, he came back yet once more, 
at about 2-30 or3 Pr. M., with four com- 
panions. All the five men are said to have 
drunk some liquor ; according to Sital, they 
drank no less than twelve bottles of toddy 
between them. These bottles they refused 
to pay for, and in the end, the two appel- 
lants, Hashmat ond Munne, are said to have 
attacked Nausha and his companions, 
Nausha being knocked down. According 
to Sital, there were two or three men with 
Hashmat and Munne, but they did not take 
part inthe fight. Abdul Ghafur and Ch- 
hote Lal were not there. > 


Manna Singh said that the five men who 
have been referred to went to the liquor shop 
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ab about 1 p.m. and an hour or so afterwards 
he heard an uproar, and saw Munne and 
Hashmat fighting with Nausha and his 
companions. Like Sital, this witness says 
that Abdul Ghafur and Chhote Lal were 
not in the fight. 

Ram Prasad gives evidence about the 
first visit of Nausha to the liquor shop 
in the morning, but according to him, 
Nausha with four companions came back 
again at about 12-30 or 1 r. m. and did 
not emerge from the, shop until an hour or 
an hour and-a-half later. There was then 
a dispute between them and the shop-man, 
and in the end an assault upon them by 
Hashmat and Munne with whom were two 
or three men, who, however, did not take 
part in the fight. This witness also says 
that Chhote Lal and Abdul Ghafur were 
not there at all. 

Santa Singh said that he saw the affray. 
He says that there were four or five men 
on either side, amongst them being Hashmat 
and Munne. 

Anwar Khan says that Hashmat and 
Munne came out of the liquor shop with 
two or three more men, and that Munne 
and Hashmat had a fight with Nausha 
and his companions, Munne and Hashmat 
starting it. He, too, says that Abdul 
Ghafur and Chhote Lal were not’ concerned 
in the fight. Nasir Ali, who is a teacher 
in a Municipal School, says that he did 
not see the actual fight, but saw four or 
five men emerge from the liquor-shop, 
followed by Hashmat and two or three 
others. These iwo parties of men were 
abusing each other, hut the witness went 
away before the actual fight’started. He 
definitely says that Munne was not there. 

The leamed Sessions Judge did not 
believe that either of the two above sets 
of witnesses told the whole truth. Accord- 
ing to the witness Ram Prasad, the four 
witnesses of the first set, Hikmatullah, 
Yosut Ali, Rahim Bakhsh, and Jawahir 
Lal were themselves Nausha’s companions, 
lf this is correct, those four witnesses have 
suppressed that fact, and have represented 
that they merely happened to be passing 
and saw the assault upon Nausha, ‘The 
learned Sessions Judge was of opinion that 
the general account given by these witnes- 
ses of their presence and of the nature of 
the transaction was untrue. On the other 
hand, be did not wholly believe the 
evidence of the other set of witnesses, and 
one of these witnesses Santa Singh, he 
described as an “egregious liar’. The 
learned Sessions Judge was also of opinion 
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that those witnesses have been, as he put 
it, “gob at”, with a view to induce them 
So suppress the fact of the participation 
in the fight of men other than Hashmat 
and Munne. In these circumstances, the 
learned Sessions Judge constructed a more 
or less conjectural theory of what really 
happened. He came to the conclusion that 
there was a fight at the liquorshop at 
about 3 P. mM. on February 23, and 
that on one side were Munne and Hashmat 
and two or three employees at the shop, 
of whom Abdul Ghafur and Chhote Lal 
were probably two. On the other side, he 
concluded were Nausha and Jawahir Lal 
and probably Hikmitullah, Yusuf Alı and 
Rahim Bakhsh also. 

This theory of the real nature of the 
occurrence is, of course, a combination of 
the stories told by the two conflicting 
sets of prosecution witnesses, and it may 
very possibly be correct, but in view of 
the extremely unsatisfactory nature of the 
prosecution evidence I do not think that 
it afforded a sound basis for any conviction 
in the case. The learned Sessions Judge 
himself remarked that a dozen pages of 
analysis would not suffice to show in 
detail the inconsistencies in the evidence 
of the .various witnesses, and that, besides 
the differences between the two sets of 
witnesses, there were differences between 
one witness and another within the two 
sets, and there were also differences in the 
statements of individual witnesses made 
at different times. In these circumstances, 
I think that none of the men accused in 
the case should have been convicted. The 
principles applicable to cases of this nature 
have never, as faras I know, been better 
stated than they were in the case of 
Empress v. Maheshu (1). It was there said 
by Straight, J.: - ; i 

“I have more than once before remarked that in 
my opinion it is altogether beyond the scope and 
power of a Sessions Judge, when holding a criminal 
trial, while rejecting the story as told by the 
witnesses, for the prosecution, or, in other words, 
while disbelieving their evidence in its main details, 
to build up a theory of his own as to what the 
transaction really was; and, upon an assumption 


of what their testimony ought to have been, to 
come toa conclision adverse to an accused person.” 


The course referred to in the above 
passage seems to me to be that which was 
adopted by the learned Sessions Judge in 
the present case, and it wasin my opimion 
an incorrect course. The learned Sessions 
Judge, who wrote a painstaking judgment, 
himself realized and exposed the un- 
satisfactory nature of the prosecution 

(1) (886) H ON WP W N 20. 


evidence in the present case, and should, 
in the circumstances, not have convicted 
any of the accused persons on the basis 
of it. I accordingly allow the appeals of 
both the appellants, set aside their con- 
victions and sentences, and direct that they 
be released. : 
Appeal allowed. 


CALCUTTA HIGH COURT 
Oriminal Appeals Nos. 380 and 390 
of 1933 
July 21, 1933 
Lorr-WiLLiams AND MONAIR, JJ. 
SHAHEBALI 4npD ANOTHER— APPELLANTS 
VETSUS 
EMPEROR—Opposire PARTY 

Penal Code (Act XLV of 1860), ss. 109, 866, 368—~ 
“Seduced to illicit intercourse’ in s,866—Meaning of 
—Whether restricted to inducing a girl to surrender 
her chastity for the first time—Illicit intercourse 
going on before kidnapping— Accused, whether con be 
said to have kidnapped her inorder to seduce her to 
illicit intercourse—Criminal Procedure Code (Act V 
of 1898), 8. 297—Direction that previous intimacy is 
immaterial—Whether constitutes misdirection— 
Abettor not shown to have guilty mind—Conviction 
for abetment—Legality of. 

The expression ‘seduced to illicit intercourse’ in 
a. 366, Penal Code, is not restricted in meaning to 
inducing a girl to surrender her chastity for the first: 
time. The expression means “induced to surrender 
or abandon a condition of purity from unlawful 
sexual intercourse.” ‘therefore an accused cannot be 
convicted of this offence unless itis proved that the 


girl was leading a life pure from unlawful sexual ~ 


intercourse at the time when the kidnapping took 
place. This does not mean that it is necessary to 
prove thatthe girl has neverat any time surrendered 
her condition of purity from unlawful sexual inter- 
course. She may have surrendered it in the past, and 
thereafter have resumed a life. of purity. On the 
other hand, ifsheis already leading a life of in- 
dulgencs in unlawful sexual intercourse at the time of 
the kidnapping, it cannot be said with any reason or 
sense that she was kidnapped “in order that she 
might be seduced to. illicit intercourse” within the 
meaning of the section. In such acase the accused 
could not have kidnapped her in order that she might 
be led astray in conduct, or drawn away from the right 
course of action into a wrong one, because she was 
already astray, and was pursuing a wrong course at 
the time of the kidnapping. y 

Consequently where in a trial for an offence under 
s. 356, Penal Code, the Judge tells the jury that the 
fact of previous intimacy with the girl is immaterial, 
it constitutes misdirection. : 

Where illicit intercourse has been going on between 
the girl and the accused before sbe left home and 
probably had been going on for sometime before the 
kidnapping, it cannot be said that tho accused kid- 
napped her inorder that she might be seduced to 
illicit intercourse and he cannot be convicted under 
s, 365, : 

A and B were tried under ss, 368 and 368/109, 
Penal Code. The Judge failed to direct the jury 
upon certain contradictory statements of the girl 
seduced before the Police. He also told the jury 
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that by merely delivering the girl to A, B abetted 
him, without pointing out to them that it was neces- 
sary to be satisfied that B had a guilty mind: 

Held, that the above constituted a misdirection and 
the convictions and sentences imposed upon A and B 
should be set aside and they must be acquitted. {p 
81, col. 1] 

Messrs. A. K. Fazlat Haq Harendra 
Kumar Sarbadhikari, Subodh Charan Dutt, 
J. P. Mitterand Monindra Nath Mukerjee, 
for the Appellants. , 

Messrs. Khundkar and Jitendra Mohan 
Banerjee, for the Opposite Party. 


Lort-Williams, J.— The appellant Taki 
was convicted under s. 366, Indian Penal 
Code, of kidnapping: a minor girl named 
Puspalata in order that she might be forced 
or seduced to illicit intercourse, Kalan under 
s. 368 for wrongfully concealing or confining 
the girl and Sabbal under s. 368-109 for 
abetting him. 

. The case for the prosecution was that on 
February 10, 1932, Taki came to Puspalata’s 
house in the evening when her parents were 
away from home and on the pretext of taking 
her to her mother Matangini, who he said, 
was ill, he induced her to accompany him. 
He put her into a motor car, and after 
going for some distance Sabbal and others, 
got in. The girl grew suspicious, and 
was threatened by Taki with a knife. 
When they arrived at Shamnagar, she was 
taken ‘toa house where she was kept for a 
month, during which time Taki cohabited 
with her on many occasions by threatening 
her with a knife and by gagging her. Next 
she was taken to Titagarh where she was 
kept for about 10 days and Taki cohabited 
with her as before. Next she was taken to 
Calcutta to Taki's sister and kept locked up 
for about ten days. Meanwhile her parents 
made inquiries and learnt from their younger 
children that Taki had taken Puspalata 
away. He was a neighbour and was on 
familiar terms with the family. Both the 
father Sudhir Biswas and Puspalata are 
Indian Christians. Sudhir reported the 
matter tothe Police on February 13, saying 
that the girl had gone away with Taki" over 
an illicit love.” Matangini questioned Taki 
and he promised to find the girl and 
restore her to her parents. After waiting a 
month without result Matangini filed a com- 
plaint before the Magistrate on March 11, 
saying that Taki had enticed the girl away 
either to marry her or for some other 
immoral purpose and a case under ss, 363 
and 366 was started against him at 
Barrackpore. i 

About April 23, the girl was taken from 

Taki’s sister's house to Howrah Station in a 
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motorcar by ‘Taki, Sabbal and others. 
She was dressed in pyjamas anda borkha. 
Sabbal took her by train to Jaunpore Station 
and from thére to Kallan’s house, where she 
was, kept confined until August9. Kallan 
is related to Taki. The kotwali Police 
were searching for another girl and 
came to Kallan’s house to make 
inquiries, At first Kallan denied that 
any girl was living in the house, but syb- 
sequently he produced Puspalata, clothed 
in Mahomedan dress, She made a state- 
ment which was sent to the Noapara Police 
and by them tothe Magistrate at Bar- 
rackpore,” Subsequently Taki, Sabbal and 
Kallan were committed to the court of Ses- 
sion. Puspalata was taken home and was 
found to be pregnant. 

- In her statement to the Police which was 
made-in Bengali and translated into Urdu 
by -a Bengali Babu, she said that there was 
“asnai” between her and Taki for about a 
year but her parents were nob aware of 
it.- After two months of the “asnat” 
Taki asked her to elope with him 
and: said -that-he would keep her in comfort 
and marry her. About.two months after the 
elopement he told her that her parents 
had -instituted a case against them and 
that she must go to Jaunpore .or she 
would be’ detected by the Police.'; She 
did not say anything about Taki having 
taken her-away on the pretext that her. 
mother was ill, nor did: she” mention any- 
thing about-béing threatened with .a ‘knife 
or being locked up anywhere. One oi the 
witnesses from’ Jaunpore stated that Taki 
said that he had married a-second wife in 
Calcutta, and that he had brought her to 
Jaunpore to livein Kallan's house. Another 
said that he used to see Puspalata onthe 
terrace, and-in other parts of Kallan’s house. 
She used to visit his house and other neigh- 
bour’s houses. 

The defence was a simple denial. On be- 
half of Sabbal and Kallan it has been 
urged that there was no evidence to show 
that either of them knew that the girl 
had been kidnapped or that Kallan 
concealed her and that the Judge failed 
to direct the jury adequately about the 
separate cases of these two accused. These 
criticisms are in my opinion justified. There is 
nodirect evidence on the points mentioned. 
The circumstantial evidence depends upon 
whether the girl’s story - about being threa- 
tened witha knife during-the journey and 
about being concealed ut Kallan's house 
can be relied upon. Her original statement 
to the Policeand the evidence of the wit- 
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nesses from Jaunpore suggest that this part 
of her story at the trial was not true and 
was invented, very naturally in order to 
assist her toregain the estimation of her 
parents and friends. J allan’s first denial 
of her presence in his house is not sur- 
prising, confronted as he was,suddenly, by 
Police Officers and being taken unawares. 
The Judge failed altogether to direct the 
jury upon these points, which were so 
important to both Sabbal and Kallan, nor 
did he make any attempt to deal with 
their cases separately, beyond a general 
direction and he misdirected . the jury by 
telling them that by merely delivering the 
girl to Kallan, Babbal abetted him without 
pointing out to them that it was necessary. 
to be satisfied that Sabbal had a guilty 
mind. In these circumstances the convic- 
tions and sentences imposed upon Sabbal 
and Kallan must be set aside and they 
must be acquitted. | 

The main argument which has been rais- 
ed in favour of Taki is that illicit inter- 
course had taken place for some time 
prior to the kidnapping, and that in such 
circumstances the girl cannot be said to 
have been kidnapped in order that she 
might be seduced to illicit intercourse. 
In deciding this point the reported cases 
are not very helpful. R. v. Moon (1) was 
a case under s. 17, Children’s Act, 1908, 
which provides that if any person having 
the custody of a girl under sixteen causes 
or encourages her seduction or prostitu- 
tion, he is guilty of a misdemeanour. It 
was decided by the Court of Oriminal 
Appeal . that the word “seduction” in that 
section means inducing a girl to. surren- 
der her chastity fcr the first time, “which 
is the usual and ordinary sense” of the 
word, If mere carnal knowledge was in- 
tended, there was no object in using the 
words “seduction or prostitution”: 

“To encourage the seduction of a girl means to 
encourage her to surrender her chastity for the first 
time.” 

On the other hand, Channell, J., who tried 
the case, told the jury that though the 
popular sense of the word was as stated, 
he thought with considerable doubt, that in 
that section it was not intended to be so 
restricted, but applied to any fornication 
or continual connection between unmarried 
persons. In Emperor v. Nga Ni Ta (2), 
Adamson, J., considered that : 

“It was a monstrous proposition, and one that 


would strike atthe very roots of social and moral 
rectitude to hold that because a man induced a 


(1) (1910) 1 K B 818; 79L J K B505; 74J P 231. 
(2) 10 Bur L R 196, PES . 
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girl, whilein tha custody of her parents, to surren- 
der her chastity, he committed no further act of 
seducing to illicit intercourse, when he persuaded 
her to live with himin a condition of concubinage 
not sanctioned by marriage,” É 


This statement however is: not of much. 
assistance, because it must be remembered 
that weare not here considering any gues- 
tion of social and moral rectitude, but 
one of law. Nevertheless this view was” 
followed in Emperor v. Pessumal (3), 
where it was held (oneJudge being doubt- 
ful) that the word “seduction,” as used 
in s. 366, is not to be confined to the 
first connection with an unmarried girl: 

“When aman kas induced a gir], while in the 
custody of her parents, to surrender her chastity to 
him and thereafter induces her to leave the pras, 
tection of her parents and live with him in E 
condition of concubinage not sanctioned by law, he 
commits an offence under s, 366. Every time a 
woman surrenders herself to a lover, whether 
it is the first or the twentieth time, there is 
seduction ” 

This interpretation of “seduction” would 
allow no special meaning to the word, but 
would treat it as equivalent simply to 
having or persuading to have sexual con- 
nection. This view was again accepted in 
Emperor v. Premnarain (4), where it was 
held that previous intimacy- was wholly 
immaterial, and in Emperor v. Krishna 
Maharana (5). In Profulla Kumar Bose 
Emperor (6), the accused had ravished a 
married minor girl in his own house which 
he had persuaded her to visit at a time 
when she was living inthe custody. of her 
parents. Subsequently he enticed her away 
from. her.home by deceit and cohabited with 
her at various places. Ib was held that. 
“seduction” in the section is not used in 
the narrow sense of inducing a girl to part 
with her virtue for the first time, but in- 
cludes subsequent seduction for further 
acts of illicit intercourse. In Emperor v. 
Baijnath (7) it was held that the term 
“seduction” can only properly be held ap- 
plicable to the first act of illicit intercourse, 
unless there be proof of a return to chastity 
on the part of the girl meanwhile, or unless 
possibly there is an intention on the accused’s 
part that the girl should be seduced by 

(3) 98 Ind. Cas, 188; A I R 1927 Sind 97; 27 Or LJ 
at 115 Ind, Cas. 868; A I R 1929 All, 270; 30 Cr L 
J 529; (1929) A LJ 397, 

(5) 121 Ind, Cas, 477; A I R 1929 Pat. 651; (1929) 
Cr. Cas 379; 31 Or. Lid. 306; 9 Pat. 647; Ind, Rul, 
(1930) Pat. 173. 

(6) 125 Ind Cas. 656; A IR 1930 Oal. £09; (1930) Or. 
Gas, 209, 31 Cr L J 903; 57 O 1074; 500 L J 573; Ind, 
Rul, (1980) Cal 576, ; 

(7) 138 Ind. Cas. 609; A I R 1932 All. 409; (1932) 
Or, Cas.513; 33 OrL J 669; 54 A 756; (1982) A-L J 
483; L R 13 A 81 Or; Ind. Rul. (1932) All. 488, 
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some different man: 

“Section 3€6 cannot apply where the accused has 
been carrying on an intrigue with a girl under sixteen 
while in the custody of her guardian and goes 
away with her because obstacles are put in the way of 
the intrigue, even though he goes away with her with 
the intention ofcarrying on that intrigue, that is to 
say, continuing the illicit intercourse already begun. 
‘Kidnapping a woman in order that she may be 
seduced to illicit intercourse is manifestly different, 
from kidnapping a woman whom he had already 
seduced to illicit intercourse *" 

-Itis clear therefore that two opposing 
views upon the point are disclosedin these 
and other decisions which have been collect- 
ed at pp. 1865, 1866 and 1867 of Gour's 
Penal Law of India (Edn. 4), Vol. 2. Thus 
in Emperor v. Nga Nge (8) it was stated 
that: 

“The extra three years prescribed by s. 366 are most 
appropriate for the intention to bring force or per- 
suasion to bear on the girl after she has been remov- 
ed from the shelter of her home.... itis contrary to 
the well-known rule of construction of penal statutes 
to say that an intention to seduce to illicit 
intercourse can be presumed when the girl has already 
consented toillicit intercourse.” 

In the first place it is necessary to observe 
that “seduced to illicit intercourse” may be, 
and probably is, intended to indicate some- 
thing different from “seduction”; otherwise 
the latter well-known word would have been 
used in the section. “Seduction” in the usual, 
ordinary or popular sense of the word, 
means inducing a girl to surrender her 
chastity for the first. time: R: v. Moon (1). On 
the other hand “seduced to illict intercourse” 
must be intended to mean something more 
than merely “persuaded” or “induced”, 
otherwise one of the latter more general 
and more ordinary expressions would have 
been used. Most women, and even prosti- 
tutes, need or pretend toneed to be persuad- 
ed or induced by ons means or another to 
indulge in sexual intercourse, however often 
the intercou se takes place, and though 
their companion is the same. every time. 

According to the Oxford Dictionary 
“seduce” is derived from the Latin word 
“seducere,’ meaning to lead aside or away. 
Thus (1) to persnade a servant to leave his 
service. This is the foundation of the Com- 
mon Law action for seduction, 7. e., for 
seducing a virgin; (2) in a wider sense to 
lead (a person) astray in conduct, to draw 
(a person) away from the right course of 
action to or into a wrong one; and (3) to 
induce (a woman) to surrender her chastity. 
Now said only of the man with whom the 
‘act of unchastity is committed (note. g. of 
‘a pander). It is stated that (3) is now the 
prevailing sence and it is necessary there- 
fore to ascertain the meaning of “surrender- 

(8) U B R (1905) 17; 2 Or. L J- 476. a 


SHAHEBALI V. EMPEROR 


147 IC 


ing her chastity.” According to the same 
authority “chastity” means (|) purity from 
unlawful sexual intercourse; continence. 
Thus the first degree of chastity is “pure 
virginity”, and the second “faithful matri- 
mony” (2). Abstinence from sexual inter- 
course; virginity; celibacy. “Chaste” means 
(1) pure from unlawful sexual intercourse; 
continent, virtuous (2) celibate, single. Thus 
itis clear that a wife may be chaste and may 
be seduced, that is to say, induced to surren- 
der her chastity, by some man other than 
her husband. ‘Cherefore “seduced to illicit 
intercourse” in s. 366 cannot be intended 
to be restricted to inducing a girl to sur- 
render her chastity for the first time. At 
first sight the expression appears to be 
tautological, but on further consideration 
it seems to have been used deliberately to 
indicate a distinction between “seduction” 
in the popular, usual or ordinary sense, 
described in R. v. Moon (1) and that which 
8.366 was intended to cover. “Illicit inter- 
course” seems to be intended to be synony- 
mous with “unlawful sexual intercourse.” It 
follows from the definitions given that 
“seduced to illicit intercourse” means “in- 
duced to surrender or abandon a condition 
of purity from unlawful sexual intercourse.” 

Therefore an accused cannot be convict- 
ed of this offence unless it is proved 
that the girl was leading a life pure from 
unlawful sexual intercourse at the time 
when the kidnapping took place. This 
does not mean that it is necessary to prove 
that the girl has never at any time sur- 
rendered’ her condition of purity from 
unlawful sexual intercourse. She may 
have surrendered it in the past, and there- 
after have resumed a life of purity. On 
the other hand, if she is already leading a life 
of indulgence in unlawful sexual intercourse 
at the time of the kidnapping, it cannot 
be said with any reason or sense that she 
was kidnapped ‘‘in order that she might 


-be seduced to illicit intercourse” within the 


meaning of the section. In such a case 
the accused could not have kidnapped her 
in order that she might be led astray in 
conduct, or drawn away from the right 
course of action into a wrong one, be- 
cause she was already astray, and was 
pursuing a wrong course at the time: of 
the kidnapping. The learned Judge there- 
fore misdirected the jury on this point, 
because he told them that the fact of 
previous intimacy with the girl was wholly 
immaterial. It remains to be decided 
whether Puspalata was living a life of 
indulgence in unlawful sexual intercourse 


kah s 
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with Taki at the time when he kidnapped 
her. Two main points have been argued 
on behalf of the accused to show that she 
was. She told the Police on August 9, that 
there was ‘‘asnai” between her and Taki 
for about a year, and that after two months 
of the ''asnai” Taki asked her to elope 
with him. 

It is argued that ‘‘asnai’ means illi- 
cit intercourse, but there is no. direct 
evidence on the point. No one seems to 
have thought it necessary to ask any of the 
witnesses what the word meant, or the girl 
or the Police what she or they meant when 
they used that expression or whether she 
used that word at all, or some Bengali 
equivalent. According to Shakespeare's 
Hindusthani Dictionary (Edn. 4, 1849) 
“ashna’ means an acquaintance, lover, 
friend. “Asnai” means friendship, ac- 
quaintance. “Ashnai Karna” means to as- 
sociate, to be familiar, to unite. “Ashnaz 
lagna” means to become intimate, to be 
united in friendship. It is clear that the 
girl used it to describe her relationship 
with Taki not only during the two months 
or more which elapsed before the elope- 
ment, but during the six months which 
followed, and during the latter period 
there is no doubt that she was cohabiting 
with the accused. It is a reasonable in- 
ference therefore that the girl used the 
word to describe in a modest way a 
relationship of illicit intercourse with Taki 
which began two months at least before 
she left home. Moreover on August 9, 
she was found to be pregnant, and she 
stated that while at Calcutta her belly 
became larger. She said also that while 
she was at Calcutta she felt the foetus 
moving a little in her womb, and then, 
that she did not understand the question; 
also that at Calcutta her belly was not 
so high (apparently with reference to some 
measurement suggested to her). She gave 
birth to a child on October 20, that is to 
say about eight months and 10 days after 
the date when she left home. She stayed 
a month at Shamnagar, ten days at Titagarh 
and ten days at Calcutta. If these dates 
may be accepted as substantially accurate, 
the enlargement of her abdomen must 
have begun one month and 10 to 20 days after 
she left home. 

But according to Lyon's Medical Juris- 
prudence for India by Waddell, Edn. 7, 
at p. 277, up to the end of the third 
month no enlargement of the abdomen is 
perceptible. Quickening may be felt as 
early as the 12th week, but generally bet- 


ween the 14th and 24th week. The reason- 
able inferences to be drawn from these 
facts are that Puspalata was pregnant 


before she left home, and that illicit in-. 


tercourse was going on between her and 
Taki immediately prior to the kidnapping, 
and probably had been going on for 
sometime before that. Consequently it 
cannot be said that he kidnapped her, in 
order that she might be seduced to illicit 
intercourse, and his conviction under s. 366 
must be set aside, and he must be 
acquitted. 

McNair, J.—I agree, for the reasons 
which have been given by my learned 
brother. 

N. Accused acquitted. 
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ing on minor—Guardian's interest, when adverse to, 


minor— Suit for alternative reliefsagainst A and B— 
Decree against A—A ppeal by A— Power of court to im- 
plead B in appeal—Scope of O. XLI, rr. 20 and 388— 
Muhammadan Law—Mother's rights as  guardian— 
Sale by mother, invalidity—Execution sale—Bona 
fide purchaser's rights—Money had and received— 
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money--Real owner's right to recover from trans- 
eree. 

f A claimed a decree for sale of certain properties 
on the basis ofa mortgage and in the alternative, 
if this relief was denied to her, fora decree against 
B inthe alternative, The suit was decreed against 
the properties and dismissed against B, The 
owner of the properties appealed impleading A 
alone: 

Held, that this was pre-eminently a fit case for 
exercising the powers under O. XLI, r. 33, Civil 
Procedure Code, and B could be added as a respondent 
under O. XLI, r. 22, Civil Procedure Code, and even 
under O. I,r. 10 read with s 107, Oivil Procedure 
Code Chockalingam Chetty v. Seethai Achi (41, 
Ma Than May v. Mohamad Eusoof (5), Saktiprasan- 
na Bhattacharya v Nuliniranjan (6) and Rukia v. 
Mewa Lal (1), distinguished, Ponnuswami Asari v. 
Palaniyandi Mudali (8), Munnuswami Mudali v. 
Abbu Reddi (9), Padarath Mahton v. Hitan Singh 
(10) and Girish Chander Lahiri v; Sasi Sekharcowar 
Roy (11), applied, 
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A. Muhammadan, died and a mortgage right owned 
by -him was inkerited by his widow and her minor 
daughter ~The widow assignedthe mortgage to the 
10th defendant, X, who sued upon the mortgage 
impleading the widow ‘and daughter, obtained an 
ex parte decree and realized the mortgage money by 
sale.. The properties were purchased in court auction 
by Y, a bona fide purchaser for value. The daugh- 
ter sued forthe recovery of her share of the mort- 


gage debt by sale of the properties or alternatively 


for recovery ofthe amount from X, ignoring the 
assignment made by her mother ; 

Held, (4) the assignment by the widow was not bind- 
ing onthe minor daughter as under the Muhamma- 
dan Law the mother had no right to deal with her 
minor children’s properties. ZImambandi v. Mutsaddi 
Mal (°3), referred to. 

(ii) bit pldintiff- could not attack the validity of 
the sale in court auction in execution of the former 
decree, by simply showing that the assign- 
ment of the mortgage bond by her mother 
on the strength of which the previous suit was 
filed by A was not void, so far as her share in 
the mortgage money was concerned and the prop- 
erties which had been purchased by a bona fide 
purchaser for value could not be sold again 
Zainulabdin Khan v, Mohamad Asghar Ali Khan 
(12), Rewa Mahton-v Ram Krishen Singh (13), 
Kausillia v. Chander Sen (14), Malkarjun v, 
Narahari (15), -Shivlal Bagran v. Thambu Prasad 
(16), Indar Sain v Prabhulal (17:, Rhodas v. 
Podmanabha Chettiar (18) and Khiaray Mal v. Daim 
(19), referred to. mel 

(iti) the plaintifi-was, however, entitled to recover 
her share of the mortgageamount from X as money 
had and received for the plaintifi’s use. Mahomed 
Wahib v.Mahomed Ameer 24), Baiznath Lala v. 
Ramadoss (25), Sakunni v, Govinda (26) and Shan- 
muga Pillai v. Minor Govindesami (2°), relied on, 
Ramgsami Naidu v. Muthusami,, Pillai (28), distin- 
guished =- > f ; 

(iv) the plaintiff's claim was not res judicata as 
the decree passed in the prior suit was the result of 

ross negligence on the part of ‘her guardian, 

Dada Sahib v. Gajaraj Singh (29), Subramania Aiyar 
v. Vaithilinga Pandera Sannadhi (30), Chundury 
Ponniy,a v, Rajam Viranna (31) and Rukhmini v. 
Dhondo Mahada (32), referred to. 

Obiter.--The mere fact that the mother had 
executed the assignment was not, however, enough 
to hold as a pure question of law that the interests 
of the. mother were adverse to the plaintiff in the 
prior suit so as. to make her appointment as guardian 
ad litem void. Venkata Someswara Rao v. Pulavarty 
Lakshmanaswami (20), Kuppuswami Iyengar v. 
Kamalammall :2!) and Sellappa Goundan v, Masa 
Naiken (22), referred to. 


Appeal against the decree of the Court 
of the Subordinate Judge, Madura, in 
A. 8. No. 53 of 1929, (A. 8. No. 67 of 1929, 
District Court, Madura) preferred against 
the decree of the Court of the District Munsif, 
Madura Taluk at Madura in O, S. No. 
448 of 1927 (O. S. No. 435 of 1926, District 
Munsif’s Court, Madura Town); and 


. Petition praying that in the circumstances 
stated: in the affidavit filed therewith, the 
High Court will be pleased to cause 
«Muhammad Ismail Rowther, the. 10th res- 
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pondent in A.S. No. 53 of 1929 on the file 
of the Court of the Subordinate. Judge, 
Madura (10th defendant in O. S.No. 448 
of 1927, District Munsif’s Court, Madara. 
Teluk) to be made a party respondent in 
the above-Second Appeal No. 3 of 1980. . 

Messrs. K. Rajah Ayyarand V. Rama- 
swami Ayyar, for the Appellants.. 
- Messrs. S. Varadachariar, K.S. Champa- 
kesa Ayyangarand A. V. Narayanaswami 
Ayyar, for the Respondent. 
‘Judgment.—This second appeal was- 
filed by the 7th defendant imp!eading the 
plaintiff alone asthe respondent. The suit’ 
was filed by the plaintiff for the recovery 
of a certain amount by the’ sale of the 
hypothceated properties, and if, for any 
reason, dle court should hold that the, 
plaintiff cannot proceed against the hypo- 
theca, she prays that defendants Nos. 8 to 
10 should be held liable to pay the suit 
amount-jointly and severally. 

The facts of the case are briefiy these. 
The plaintifi's father Muhammad Rowther 
became entitled at a family partition to 
the mortgage debt due under the original 
of Ex-B dated December 17, 1902 and 
executed by one- S. N. Muhammad Row- 
ther. The plaintif was a young girl of 
two years when her father died. In 1911, 
the 8th defendant who is the plaintiff's 
mother, thought of re-marriage and fraudu- 
lently assigned the aforesaid mortgage bond 
on behalf of herself and the minor plaintiff 
in favour of the 9th defendant under Ex.-G- 
1. The 9th defendantin his turn assigned: 
it in favour of the 10th defendant. The- 
aforesaid assignment by the 8th defendant’ 
is void and ineffectual so far as the plaint- 
iff's sharein the mortgage debt is concern- 
ed. On the strength of the aforesaid 
assignment, the 10th defendant filed O, S. 
No. 99 of 1913 on the file of the Additional 
District Munsif’s Court of Madura implead-- 
ing the present plaintiff and also defend- 
ants Nos.8 to 9 as parties thereto. Thé 
plaintiff was then a minor and was not 
properly represented and the decree in that 
suit cannot therefore affect her interests. 
She has therefore filed the present suit 
fortwo kinds of relief in the alternative, 
The first Court dismissed the plaintiff's 
suit as against all the defendants except 
the 8th. On appeal by the plaintiff, the 
lower Appellate Court gave a decree in 
plaintiff's favour for the amount found due 
to her as against the hypotheca, in the 
hands of the 7th defendant, dismissing the 
claim against the 10th defendant, As 
against that. decree, the - 7th - defendant 
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has filed this second appeal impleading 
the plaintiff alone as respondent. During 
the pendency of this appeal, an application 
was made by the plaintiff-respondent to 
add the 10th defendant also as a co- 
respondent in the appeal. Ib is ivil 
Miscellaneous Petition No. 2553 of 1930. 
The reason for impleading the 10th defend- 
ant as a party respondent in this appeal 
are stated in the affidavit filed in support 
of that petition. Ono August 7, 1930, the 
Master passed an order directing the 10th 
defendant to be made a party to the appeal. 
That order was passed without previous 
notice ‘to the defendant. It is now urged 
by the 10th defendant, that under the 
Appellate Side Rules the Master had no 
jurisdiction to direct the addition of a 
pariy as a co-respondent and therefore that 
order is ulira vires. It appears that such 
an order is not within the competence of 
the Master to pass, and accordingly I 
allowed that petition to be treated as not 
disposed of in the eye of law and heard 
arguments on both sides at great length 
for the purpose of determining whether the 
loth defendant can be added as a co- 
respondent in the circumstances of this 
case. 


Two contentions have been put forward 
on behalf of the 10th defendant to persu- 
ade the court to dismiss this petition. One 

- is that under r. 20 of O. XLI, Civil Proce- 
dure Code, which alone gives the power toan 
Appellate Court toadd a party as respond- 
ent, the 10th defendant cannot be added, as 
he cannot be deemed to be interested in 

-the result of the appeal. The second is, 
that the conrt’s discretion under r. 33 of 
O. XLI, Civil Procedure Code, should not 
be exercised in favour of the plaintiff- 
respondent by interfering with the dismis- 
sal of her suit as against the 10th defendant 
‘by the courts below, regardless of the fact 
that the 10th defendant has acquired a 

< valuable right on account of the omission 
on the part of the plaintiff to file either an 
appeal or a memorandum of objections 
within the period of limitation. 


There is, no doubt, thatthe power vested 
in the Appellate Court under r. 33 can be 
exercised in favour of a party not on the 

_record in the appeal, but certainly not 
against a person not actually a party on 
the record. Thescope of the powers given 

“to an Appellate Court by r. 33 has been 

. fully considered and decided by a Full 
Bench of our High Court in the case re- 
ported as Subramanian Chettiar v. Sinnam- 
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mal (1). It washeld that these powers are 
very wide and can be exercised in a propér 
case even infavour of a respondent who has 
neither appealed nor filed a memorandum 
of cross-objections. But it is recognised that 
the exercise ‘of such extraordinary powers is 
a matter of discretion with the Appellate 
Court which must depend upon the peculiar 
circumstances of each case. The illistra- 
tion to r. 33 which indicates the type of a 
case covered by the section is as follows :— 
“A claims a sum of money as duelto him from X or 
Y and in a suit against both, obtains a decree 
against X, X appeals and A and Y are respondents. 
The Appellate Court decides in favour of X. It has 
power to pags a decree against Y.” . 
The view taken by the Calcutta High 
Court inthe decisions reported as Gangadhar 
v. Banabashi (2) and Abjal Majhi v. Intu 
Bepari (3) is, that though the ruleis widely 
expressed, ordinarily the exercise of the 
powers conferred thereby should be limited 
to those cases where as a result of the Ap- 
pellate Court’s interference with the decree 
in favour of the appellant, further interfer- 
ence isrequired inorder to adjust the rights 
the parties in accordance with justice, 
equity and good conscience. This is exact- 
ly a case covered by the illustration. But 
inthe Full Bench decision of this High 
Court-referred to above, it has been held 
that the Appellate Court has jurisdiction 
to interfere in & proper case and pass 
any decree and make any order which 
ought to have been passed or made in 
the suit and that the view taken ` 
in the aforesaid Calcutta decisions 
would be a limitation of the court’s powers 
which is not warranted by reason of the 
very wide terms of the rule. But in .the 
present case, it is unnecessary to go farther 
than the limits placed by the Calcutta 
High Court in the said two decisions, 
because this case is exactly covered by the 
illustration to r. 33. The plaintiff seeks to 
recover the suit amount by the sale of the 
hypotheca in the first instance, That is 
the primary relief claimed by her. If that 
relief is denied to her, then she asks for a 
decree against 10th defendant who sued on 
the mortgage and recovered the full amount. 
She cannot and does not ask for a cumula- 
tive relief against the hypotheca and the- 
10th defendant. A decree for the recovery 
of the money by sale of the hypotheca 


(1) 127 Ind Oas 624; 53M 881; (1930) MW iN 
798; 32 L W 395; AIR 1930 Mad. 801; 59 MLJ 
631; Ind. Rul, (1930) Mad. 1008 (F B). A 

(2) 24 Ind~Oas, 208; 22 O L J 390. 

8) 32 Ind, Cas 494,22 OL J 394; 20 O WN a 
542, 
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precludes her from asking for a personal 
decree against the 10th defendant. In the 
present appeal, the 7th defendant, who 
stands in the shoes of the auction-purchaser, 
in execution of the mortgage decree obtain- 
ed by the 10th defendant, attacks the 
correctness of the decree against the 
hypotheca and wants the plaintiff's suit to 
be dismissed as against the hypotheca. 
If inthis appeal the decree against the 
‘hypotheca is set aside, then the question 
of further interference with the decree of 
the lower Appellate Court dismissing the 
claim against the 10th defendant arises for 
‘consideration and in order to do complete 
justice to the parties in exercise of the 
powers under r, 33, a decree may be passed 
in favour of the plaintiff-respondent as 
against the 10th defendant, though the 
plaintiff-respondent has not filed any 
appeal or memo of cross-objections. 

Relying onthe Privy Council decision in 
Chockalingam Chetty v. Seethai Achi (4), 
and the decisions in Ma Than May v. Moha- 
mad Husoof (5), Saktiprasanna Bhattacharya 
v. Nalinirunjan (6) and Rukia v. Mewa Lal 
(7), the learned Advocate for the leth de- 
fendant strenuously contended that the 
court should not exercise its discretion to 
add the 10th defendant as a party respond- 
ent for the purpose of passing a decree in 
pursuance of the powers given to it under 
r. 33. In Chockalingam Chetty v. Seethai 
Achi (4) and Ma Than May v. Mohamad 
Eusoof (5), the main ground for 
refusing to add a person as a party respond- 
ent to the appeal isthe fact that the per- 
son has acquired a valuable right under 
that decree, inasmuch as an appeal against 
him was then ‘barred by limitation. In 
those cases, the person sought to be added 
as a party was a necessary party to the 
appeal, in the sense that the appeal could 
not proceed in the absence of that person, 
and as the appellant could have very well 
filed an appeal against that person also in 
time, it was thought that he should not be 
deprived of a valuable mght acquired by 
him, by means of a discretionary power 
vested in the Appellate Court. As I have 


(4) 107 Ind Oas 237; 6 R29: AI R 1927 P 0259; 
55 1A7;40 W N 1931: 27 LW 1,54 M L J88; 
(1928) MW N 20; 470 LJ 126; 32 OW N 281; IL 
T 40 Rang 16; 30 Bom. L R 220; £6 ALJ 371 


(5) 135 Ind, Oss. 615; 9 R 624; A IR 1932 Rang. 
16; Ind Rul. (1932) Rang. 53 

(6) 133Ind. Oas. 177; 58 O 923; Ind. Rul. (1931) 
Oal, 641; A LIR wi Cal. 738. 

(7) 111 Ind. Cas. 751; 51 A 63; A I R 1928 AIl. 746; 
"26 ALJ 1139, ane 


KANNUSAMI OHETTI V. RABIATH AMMAL 


-was interested in it or not. 


- the 


14710 


already pointed out, the facts of the present 
case are quite different. In the face of the 
lower Appellate Court’s decree granting 
relief to the plaintiff against the hypotheca, 
she cannot file an appeal against the dis- 
missal of her claim against the 10th de- 
fendant. She cannot, therefore, be blamed 


for not filing an appeal against that portion 


of the decree dismissing the suit against the 
10th defendant, or for not filing a memor- 
andum of objections for the same relief, so 
long as the decree against the hypotheca 
given to her is not set aside. In case the 
decree against the hypotheca cannot 
be upheld, this is eminently a fit case for 
the exercise of the powers of the Appellate 
Court under r. 33, in order to see whether 
she can at least be given a decree against 
the 10th defendant or not. The view taken 
in Saktiprasanna Bhattacharya v. Nalini- 
ranjan (6), is not quite in accordance with 
the decision of a Division Bench of this 
High Court reported as Ponnuswami Asari 
v. Palaniyandi Mudali (8). The somewhat 
narrow view taken by the Calcutta High 
Court as to the scope of r. 22 of O. XLI, 
Civil Procedure Code, has not been adopted 
by our High Court in the Full Bench 
decision in Munnuswami Mudali v. Abbu 
Reddi (9). According to this Full Bench 
decision, it is open to a respondent under 
r. 22 to file a memo of cross-objections against 
any other respondent, whether the appellant 
In the Ponnu- 
swami Asari v. Palaniyandi Mudali (8), 
learned Judges held that the 
Appellate Court has jurisdiction under 


ʻO. XLI, r. 20 to add a person as a co- 


respondent, in order to enable the respond- 
ent already on record in the appeal to 
file a memo of crosss-objections against 
him. They treat the person sought to ‘be 
added as one interested in the result of the 
appeal within the meaning of r. “0, because 
the expression “the appeal” should be 
understood in the broad sense so as to 
include all the proceedings in the Appel- 
late Court whether those involved in the 
disposal of the appeal proper or also those 
involved by.the memo of objections. If the 
Appellate Court has jurisdiction under 
T. 20, to add a personas a co-respondent in 
order to sustain the memo of ercss-objections 
to be filed against him, according to the 
decision in Ponnuswami Asari v. Palani- 
yandi Mudali (8), there is no difficulty in 
holding that the Appellate Court has juris- 

(8) 56 Ind. Cas 612; 11 L W 60?; 27M L T 266. 


(9) 27 Ind. Cas. 323: 38 M 705; (1915) M WN 45; 
27 M L J 740. 


1934 KANNUSAMI OHBTTI V. RABIATS AMMAL 87 


diction under r. 20 to add a person as a 
party respondent for the purpəse of exercis- 
ing the powers vested in it under r. 33, 
though no appeal or memo of cross objec- 
tions has been filed. In the present case, 
if the 10th defendant was originally made 
a respondent in the appeal itself, there 
can be no question that under r. 33 the 
dismissal of the suit as against him can be 
interfered with by the Appellate Court 
ifthe decree against the hypotheca -has 
to be set aside. The relief that could be 
obtained against him by way of cross- 
appeal may be obtained underr 34, even 
without filing the memo of objections. 
That being so, the principle of the decision 
in Ponnuswami Asari v. Palaniyandi 
Mudali (8), can well nigh be extended 
to the present case also. The decision in 
Saktiprasanna Bhattacharya v. Nalini- 
ranjan (6), proceeds on the narrow 
view of the scope of r. 22 of O. XLI, Oivil 
Procedure Code, adopted by the Calcutta 
High Court in some of its decisions. That 
is why it was held that a memo of cross- 
objections filed against one who was not 
already a party respondent was liable to 
rejeciion. It may be reasonably urged that 
the 10th defendant in this case is one inter- 
ested in the result of the appeal, because 
the relief which the plaintiff-respondent 
may ask the court to give her as against 
the 10th defendant in exercise of the powers 
under r. 33 is one contingent on the result 
of the appeal. Even if r. 20 is deemed to 
be strictly not applicable to the present 
case, the Appellate Court has power to add 
parties under O, I, r. 10, Civil Procedure 
Code, read with s. 107. In Ponnuswami 
Asari v. Palaniyandi Mudali (8), this 
-view has been expressed by Krishnan, J., 
who points out that r. 20 does not exhaust 
the Appellate Court’s power to add parties. 
The decision of the Patna High Court of 
Sir Dawson Miller, ©. J., and Mr. Justice 
Foster reported as Padarath Mahton v. 
Hitan Singh, 82 Ind. Cas. 600 (10), deals 
with a case exactly on all fours with the 
present case. Following the decision in 
Giris Chandra Lahiri v. Sasi Selharcowar 
Roy (11), Miller, C.J., observes that in a 
-case of this description the ordinary rules 
of limitation relating to appeals ought not 
to apply, where in the course’ of an appeal 
the court finds that in order to do justice 
between the parties it is necessary to bring 
one of them who was a party to the suit 

(10) 82 Ind. Cas. 600; (1921) Pat. 249;5 P LT 509: 


AÏ R 1924 Pat. 773 
(11) 33 © 329, 


upon the record in the appeal. It has fur- 


-ther held that the court in second appeal 


has power under r. 20 to bring parties 
upon the recordin order to carry out the 
powers granted to the court under r. 33 
of O. XLI. The principle of this decision 
is in consonance with the view taken by 
this High Court in Ponnuswamt Asari 
v. Palaniyandi Mudali (8). I am clear- 
ly of opinion that there are adequate 
grounds for exercising the powers given 
under r. 33. in the present case, and on 
the authority:-of the two decisions above 
mentioned, the 10th defendant could be 
added as a party respondent now under 
r. 20, O. XLI, Civil Procedura Code. This 
may be done even under O. J, 1. 10 read 
with s. 107, Civil Procedure Code. 

I accordingly direct the addition of the 
luth defendant as second respondent in this 
appeal. The appeal will be heard on the 
merits. 





This second appeal coming on again for 
hearing on October 3 and 4, 932, and the 
case having stood over for consideration 
the court delivered the following 

Judgment.—The facts of this appeal have 
been set forthin the order passed on Civil 
Miscellaneous Petition No. 2553 of 1933, in 
this appeal which will form part of this 
judgment. The plaintiff and her mother(8th 
defendant) may be taken to be co-heirs of 
the late Mahomed Rowther and -have 
inherited his estate which they hold as 
tenants-in-common, The lower Appellate 
Court has rightly held that the assignment 
of the mortgage bond Hx. B in favour of 
the 9th defendant whose assignee is the 
10th defendant is void as against the 
plaintiff's interest in that mortgage 
bond, as her mother who effected the 
assignment on behalf of herself and 
the minor plaintiff was not the plaint- 
iff's legal guardian according to Muham- 
madan Law. On the strength of that 
assignment, the 10th defendant sued 
on the mortgage bond in O. S. No. 99 
of 1913 on the file of the Additional 
District Munsit’s Court, Madura, implead- 
ing the present plaintiff (who was then a 


-minor) asone of the defendants'and obtain- 


eda decree. In execution of that decree 
he brought the mortgage properties tosale. 
The 6th defendant was a bona fide pur- 
chaser of those properties in court auction 
from whom the 7th defendant subsequently 
purchased under Ex. X. In passing the 
decree in the present suit in favour of the 
plaintiff for her share of the mortgage 
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amount against the hypotheca, the learned 
Subordinate Judge appears to have entire- 
ly overlooked the principles of law govern- 
ing the title acquired bya bona fide court 
auction-purchaser. This serious omission 
thas led to a wrong decree being passed. It 
is contended on behalf of the appellant 
‘that when a decree for sale of the hypotheca 
was passed in favour of the present 10th 
defendant in the former suit to which the 
present plaintiff and her mother were also 
-parties and when the court had jurisdiction 
40 sell the hypotheca in execution ‘of the 
decree, the title acquired by a bona fide 
auction-purchaser (who is a third party) 
cannot be impeached by the present plaint- 
iff and she is debarred from claiming any 
relief against the hypotheca in the hands 
of the 7th defendant. The ground on 
which the present plaintiff attacks the 
former decree is, that inasmuch as her 
mother was not competent to assign her 
interest in the mortgage bond to the 10th 
defendant, the decree passed in his favour 
for the whole of the mortgage amount is not 
‘binding on her and, therefore, she must be 
given once again a decree for her share of 
the amount against the hypotheca. That a 
bona fide auction-purchaser is immune from 
such attacks by those who were actually 
parties to the suit in which the decree 
against the hypotheca was passed, has been 
held in a-series of decisions not only of the 
Privy Council but also of the High Court. 
In Zainulabdin Khan v. Muhammad Asghar 
Ali Khan (12) their Lordships of the 
Privy Council have recognised the distinc- 
tion between the cases of bona fide pur- 
chasers in court auction who are no parties 
tothe decree and the cases of the decree- 
holders themselves being the court auction- 
purchasers. It was held.that a sale which 
had taken place in execution ofa decree in 
force at the time could not afterwards be 
set aside as against a bona fide purchaser 
not a party to the decree, because on fur- 
ther proceedings that decree was subse- 
quently reversed by an Appellate Court. 
In another case, the Privy Counci! held 
that where property was sold in execution 
of a valid decree and purchased bona fide 
by a third pariy, the existence of a cross- 
decree for a higher amount in favour of the 
judgment-debtor would not support a suit 
by the latter against the purchaser to set 
aside the sale. Vide Rewa Mahton v. Ram 
Krishen Singh (13). At p. 25*, their 
(12) 10 A 166; 15 I A 12; 5 Sar. 129 (P 0), 
(13) 14 O 18, 
*Page of 14 O—[Ea,] 
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Lordships observe as follows : 


“To hold that a purchaser at a sale in execution . 


is bound to inquire into such matter would throw a 
great impediment in the way of purchasers under 
executions. If the court has jurisdiction,» purchaser 
is no more bound to inquire into the coriectness of 
an order for execution uhen he isasto the correct- 
-ness of the judgment upon which the execution 
issues", 


This principle has been applied and 
followed in the decision of the Allahabad 
High Court reporied as Kausillia v. Chander 
Sen (14). In another case Malkarjun v. 
„Narhari (15), where the sale in execution 
ofa mortgage decree was effected after 
service of notice upon a person who was 
not the legal representative of the judgment- 
debtor’s estate but who was erroneously 
treated by the executing court as such re- 
presentative, the judicial sale was held 
by the Privy Council notto be a nullity, 
though theirregularity was a material one. 
The purchase in that case was by a third 
party andit was held that the court had 
jurisdiction to sell. The observation at 
p. 347* is important, namely 

“Their Lordships agree with the view of the 
learned Chief Justice that a purchaser cannot possibly 
judge of such matters, even if he knows the fact ; 
and that if he isto be held bound to inquire into 
_the accuracy of the courts conductof its own 
business, no purchaser ata court sale would be safe. 
Strangers toa suit are justified in believing that 


the court hasdone that which by the directions o 
the Codeit ought to do.” 4 


Ina Full Bench decision of the Bombay 
High Court reported as Shivial Bagran v. 
Thambu Prasad (16) the sale in execution of 
a mortgage decree in favour of a third 
party was upheld, even though that decree 
was subsequently varied in appeal by 
deciding that the mortgage was not en- 


forceable against the minors and their prop- ... 


erty. That the title ofa bona fide auction- 
purchaser who is nota party to the suit can- 
not be impugned on such grounds is also 
laid down by the Lahore High Court in 
Indar Sain v. Prabhulal (17). The same 
view has been held by our High Court in 
the decision reported as Rhodes v. Pad- 
manabha Chettiar (18). It is only where 
the court has no jurisdiction to sell, for 
instance the property of persons who were 
not parties to the suit, the decree and the 
sale would be void and the auction pur- 


charser would not be protected from the 
(if) 22 A 277A W N 1800, 123. 
(15) 25 B 337; 27 LA 216,00 W N 10; 2? Bom. LR 
927; 10M L J 368; 7 Sar. 739 (PO). 
(16) 29 B 435. 
(7) ‘66 Ind Oas. 4; 3 Il +83; AI R 1922 Lah. 
(18) 26 Ind Cas. 369; 11, W 1033; (19144)M W N 
921; 17 M LT 18. 
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claims of such persons. Ifit is found that 

aminor though his name was on the record, 

was still not represented at all, it would be 

a case of his being no party to that proceed- 

ings: Vide the observations of the Privy 

Council in Khiarajmal v, Daim (19). 

The ratio devidendi of all these cases is 
in favour of the appellant’s contention and 
the present plaintiff cannot attack the 
validity of the sale in court auction in 
execution ofthe formerdecree by simply 
showing that the assignment ofthe mortg- 

“age bond by her ‘mother 8th defendant 
onthe strength of which the previous suit 
was filed by the present l0th defendant 
is not void, so far as her share in the 

‘mortgage money is concerned. The pur- 
chaser in court auction was not bound to 
enquire into the correctness of the former 
decree and was justified in believing that 
the court had done what it ought to do. 

_ Jt is however, contended on behalf of the 

 plaintiff-respondent that inasmuch as her 
mother was appointed as guardian ad litem 
for her in that suit, it must be taken that 
the interests of the guardian were adverse to 
her and, therefore, she was not properly re- 
presented in that suit. Order XXXII, r. 3, 
Civil Procedure Code, shows that a person 
whose interest is adverse to that of th3 
minor should not be appointed as guardian. 
Themere fact that her mother was the 
executant of the assignment deed in question 

_ would not be enough to hold,as a pure question 
of law, that the interests of the mother were 
really adverse to her in that suit. It has 
‘been so held by a Full Bench of this High 
Court in Venkata Someswara Rao v. .Pula- 

` varty Lakshmanaswami (20). The learned 

Judges have held that 

“there is nothing either in the Oivil Procedure 

Code or in any of the authorities, tolay down not 

merely that such a person should not as a rule be 
appointed but cannot in any circumstances be validly 
appointed”. 

In view of this pronouncement by a Full 
Bench of this court, I think it unnecessary 
to refer to the earlier decisions of this court 
as regards this question: K ppuswami 
Iyengar v. Kamalammall (21) and Sellappa 
Goundan v. Masa Naickan (22). In this 
case Ex. VIshowsthat a written statement 
was actually filedinthe formersuit on be- 

(19) 32 O 296; 321 4 23; DOWN 201;2 ALJ 71; 
7 Bom. L R1; LO US 58h; 8 Sar. 734 (PO). 

(20) 115 Ind Oas. 801; 52 M 275; 29 LW 125; AIR 
1929 Mad. 213; 56 M LJ 175 (F B) 

cy 53 Ind. Oas. 662; 43 M 84?; 12L W 243; 39 M 


L J 375. 
| (22) 78 Ind. Cas. 1018; 47 M 79; (1923) M WN 775; . 


45 ML J 675; 18 L W 838; 33 M LT 126; AT R1924; 
Mad. 297. 
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half of the plaintiff's mother and the plaint 
iff (who were defendants Nos. 6 and 7 res- 
pactively). The District Munsif says that 
that written statement is not available. It 
would appearfrom Ex. P-2 that one of the 
contentions of defendants Nos. 1 to 4 in 
that suit was about the validity of the 
assignment of the mortgage bond by the 
plaintiffs mother. But that question was 
nət tried and decided as the defendants 
failed to appear at the time of the trial. 
Despite thefact that the plaintiff's mother 
was the executant of the assignment deed, 
it was open to her to plead in that case that 
the assignment was invalid so far as the 
minor’s share in the mortgage bond was 
concerned. ‘She might have set up that 
plea inthe written statement filed. But 
inthe absence of that written statement, 
we cannot be certain about it. In the 
circumstances of this case and upon the 
evidence on record, it is not possible to 
hold that as a matter of fact the interests of 
the plaintiff's mother were really adverse 
to those of the plaintiff in the former suit. 
So far as the auction-purchaser was concern- 
ed, he would be perfectly justified in be- 
lieving that the court would have consider- 
ed this question of adverse interest when it 
chose lo appoint the mother as the guardian 
for the plaintiff and that the. appointment 
was madein a regular and proper way. 
In the absence of clear proof,1 am not 
prepared to hold that the interests of the 
plaintiff's guardian in the former suit were 
really adverse to her and, therefore, she 
was not represented at all inthat suit. 
That being so, the principle laid, down ina 
uniform course of decisions as regards the 


_ title of the auction-purchaser third party 


must apply to the present case, ‘because 
the plaintiff should be taken to have been‘a 
party to the former suit and as such she 
is precluded from disputing the validity of 
the court auction sale in favour of a third 
party in execution of that decree. ‘That 
decree, if at all,is only voidable at her 
instance, and she has not chosen to ask for 
the setting aside of that decree in her 
present plaint. 

For all the foregoing reasons, [ hold that 
the plaintiff cannot be given a decree 
against the hypotheca inthe hands of the 
Tth defendant. : 

Now, the question arises whether the 
plaintiff can at least be given the alterna- 
tive remedy sought for against the 10th 
defendant, who has been added as. the 
2nd respondent, for the reasons already 
mentioned in the order passed in this 
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appeal on September 27, 1932. In the 
circumstances of this case, which have 
been already adverted to, I have no 
hesitation in stating that this is eminently 
a fit case for the exercise of the dis- 
cretionary power vested in the Appellate 
Court under O. XLI, r. 33 Civil Procedure 
Code. If the plaintiff's share of the mort- 
gage debt legitimately due to her cannot 
be recovered from the hypotheca in the 
hands of a bona fide auction-purchaser, 
is she not also entitled to any decree 
against the 10th defendant, who realised 
the mortgage debt including her share, 
by filing a suit on the mortgage bond 
and obtaining a decree thereon by virtue 
of the assignment deed, Ex. G-1 which 
was executed during the minority of the 
plaintiff by her mother Rahimat Ammal 
on behalf of herself and as the guardian 
of the plaintiff? The illustration to r. 33 
of O. XLI, Civil Procedure Code, exactly 
covers the present case. 

The next point for consideration is, 
whether the plaintiff has a cause of action 
against the 10th defendant for claiming 
a refund of her share of the mortgage 
debt which she had collected and realised 
in the execution of the decree obtained in 
O. 5. No. 99 of 1913 on the file of the 
Additional District Munsif’s Court, Madura. 
The plaintiff and her mother Rahimat 
Ammal (the present 8th defendant) were 
entitled to the mortgage debt due under 
Ex.. B as co-owners, they having inherited 
the property from the deceased Muhammad 
Rowther as his co-heirs under Muhammadan 
Law, This mortgage debt was one of the 
properties: assigned by the 8th defendant 
under Ex. G-1 on March 2, 1911, in favour of 
the present 9th defendant, expressly reciting 
that she executed this deed of assignment on 
her own behalf and also as the guardian 
of the minor plaintiff. The 10th defend- 
ant is a subsequent assignee of the same 
rights from the 9th defendant under Ex. L, 
Specific mention of the assignment deed, 
Er. G-1, is made in Ex. L and there is 
no doubt whatever thatthe 10th defendant, 
when he got Ex. L, was perfectly aware 
of the fact of the execution of Hx. G-L 
by Rahimat Ammal on her own behalf 
and on behalf of her minor daughter. He 
admits in hisevidenceas D. W. No. 5 that at 
` thetime of the execution of Ex. L in his 
favour the originals of Exs. Band G-1 were 


handed over to him. Even in his plaint | 


in the former suit, (Vide Ex. O) he has 
referred to the above facts in para, 7. 
Jt is thus perfectly clear that the present 
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10th defendant was fully conscious of the 
fact of the execution of the original 
assignment deed (Ex. G-1) by Rahimat 
Ammal and her minor daughter when he 
got the assignment (Ex. L from the 9th 
defendant. There is no scope for contend- 
ing that when he took the assignment, 
Ex. L, he was under the belief that the 
mortgage debt in question was assigned 
by Rahimat Ammal (8th defendant) alone 
as the sole owner thereof. 

A mortgage-debt creates an interest in 
immovable property. Under Muham- 
madan Law, the mother is neither the 
natural nor the legal guardian of her 
minor daughter. As held by the Privy 
Council in the decision in Imambandi v. 
Mutsaddi Mal (23), the mother even as a 
de facto guardian had no power to convey 
to another her minor daughter's interest in 
immovable property which the transferee 
could enforce against the minor. Such a 
transfer is unauthorised and void. As 
observed by the lower Appellate Court 
in para. 14 of its judgment, the transfer 
under Ex. G-1 is not proved to have been 
made either for the benefit or for any 
legal necessity of the minor. It must be 
held that this assignment is void and not 
binding on the minor to the extent of her 
share in the mortgage debt. What then 


“is the position of law as between the 


plaintiff and the 10th defendant? Under 
the assignment deed, Ex. G-l, what was 
conveyed was the interest of both the 
co-heirs. So far as the interest of the 
minor plaintiff (one of the co-heirs) is 
concerned, that transfer is void and 
ineffectual. On the strength of that void 
assignment, the 10th defendant has recover- 
ed the plaintiff's share of the mortgage 
money which justly belongs to her. Can 
the plaintiff get relief on the footing that 
this is an action for money had and 
received by the loth defendant for the 
plaintiff's use? (Vide Art. 62 of the Indian 
Limitation Act.) To maintain an action 
of this kind it is not absolutely necessary 
‘to show the existence of a privity of 
contract between the plaintiff and the 
10th defendant. This is not a case of 
express agency. Is the 10th defendant an 
utter stranger to whom the law would 
impute no sort of obligation to refund the 
money to the plaintiff? Would the law 
impute a sort of agency by fiction to the 


(23) 47 Ind Oas, 513; 45 O 878; 35M LJ 422; 16 A 
J 800: 24 M L T 330; 28 OL J 409; 23 OWN 50: 
W 276; 20 Bom. LR 1022; (1919) M WN 91; 
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10th defendant to give effect to the princi- 
ples of justice and equity? Is this case 
covered by s. 90 of the Indian Trusts Act 
which deals withthe obligation of co-owner 
gaining unfair advantage over another 
co-owner by availing of his position as 
such? In short, can we predicate some 
kind of privity of a legally recognisable 
nature so as to entitle the plaintiff to 
claim refund of her share of the mort- 
gage debt unlawfully collected by the 
10th defendant? Strenuous arguments have 
been advanced on both sides with 
much ability. If the facts of this case 
are clearly understood, the application 
of law does not create much difficulty. 
The principle of law has been well stated 
in the case in Muhammad Wahid v. Muham- 
mad Ameer (24). In that case, the suit 
was by one of the co-sharers for the recovery 
of his share of the money due under two 
deeds of mortgage which was collected by 
the other co-sharer. The general principle 
applicable to an action for money had 
and recerved by the defendant to the 
plaintiff's use as laid down in Blackstone's 
Commentaries was applied in that case. 
In referring to Art. 62 of the Limitation 
Act, Mookerji, J., observes at p. 533% 
that the Article ought to apply wherever 
“the defendant has received money which 
in justice and equity belongs to the plaint- 
iff under circumstances which in law 
render the receipt of it the receipt by the 
defendant to the use of the plaintiff. It 
is further observed that this form of action 
would be maintainable in cases in which 
the defendant at the time of the receipt, 


-in fact or by presumption or fiction of . 


law receives the money to the use of the 
plaintiff. The learned Judges have also 
held in that case that in order to maintain 
an action of this kind it is not necessary 
to show that at the time of the receipt, 
the defendant really intended to receive 
it to the plaintiff's use. These principles 
have been adopted fully in the decision 
of our High Court reported as Baiznath 
Lala v. Ramadoss (25). That was a suit 
brought by one decree-holder against 
another for the refund of an amount 
which the latter is alleged to have 
received by way of rateable dis- 
tribution, while that sum was in fact due 
to the former. The learned Judges applied 
Art. 62 of the Limitation Act to such a 
(24) 32 O 527. 


(25) 26 Ind Oas 219; 39M 62; 16 M LT 509: 27 M 
LJ6t0 1L W 932. 
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suit, treating it as an action for money 
had and received by the defendant for 
the plaintiff's use. In that case, there 
was certainly no privity of contract nor 
was there any agency express or implied. 
It is not easy to bring that case. under 
the category of some privity of a legally 
recognisable nature. But what seems to 
me on a careful perusal of that decision 
is, that they regarded the action as main- 
tainable because the defendant had received 
money which in justice and equity belong- 
ed to the plaintiff in circumstances which 
in law render the receipt of it by the 
defendant a receipt for the use of the 
plaintiff. The decision of another Division 
Bench of this High Court reported as 
Sakunni v. Govinda (26), is in conformity 
with the principles laid down in Muham- 
mad Wahib v. Muhammad Ameer (24). 
In the present case, having regard 
to thefacts mentioned above, the 10th 
defendant by reason of the assignments 
under Exs. G-1 and L really stepped into 
the shoes of Rahimat Ammal, one of the 
co-owners of the mortgage debt. The 
assignment of the other co-owner’s share 
(the plaintiff's share) being void and 
ineffectual, the 10th defendant must be 
deemed in the eye oflaw lo have become 
a co-sharer with the plaintiff in respect 
of the mortgage debt. That was his real 
position when he realised the whole of 
mortgage debt in execution of the decree 
in O. S. No. 99 0f1913. That being so, his 
liability to the other co-owner certainly 
arises under s. 90 of the Indian Trusts 
Act, and in no case was it decided that 
an-action for money had and received by 
the defendant for the plaintiff's use would 
not be maintainable, if the fiduciary 
relationship could come under s. 90 of the 
Indian Trusts Act;this is one aspect of 
the present case. In the other aspect, 
this would be a case ofthe 10th defendant 
realising the plaintiif’s share of the mort- 
gage debt on the strength of a void 
assignment in his favour made by the 
plaintiff's mother as her guardian. In an 
exactly similar case, the action for the 
recovery of money has been held to be 
one for money had and received within 
the meaning of Art. 62 of the Limitation 
Act: Vide Shanmuga Pillai v. Guvindasami 
(27). Thisdecision isa clear authority for 
the maintainability of the action against 
the 10th defendant in the second aspect. 

(26) 14 Ind Oas. 254;37 M 381; 11 M LT 325; 
(1912) M W- N 516; 22 M L J 485, 

(27) 30 M 459 ii 
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On the side of the 2nd respondent 
(10th defendant) reliance was placed on 
the decision in Ramasami Naidu v. Muthu- 
sami Pi:lat (2), as an authority for showing 
that the plaintiff has no cause of action 
against the 10th defendant. There is an 
elaborate discussion of the English and 
Indian case law in that decision. How- 
ever, the previous desision of a Division 
Bench of this High Court in Baiznath Lala 
v. Ramadoss (26), was not noticed in it. The 
‘rule laid down in Blackstone's Com- 
mentaries seems to have been regarded 
as too wide and general, and stress was 
laid on the confinement of that principle 
to some privity of a legally recognisable 
nature or to other particular kinds of cases 
held by judicial decisions to be properly 

-actions for money had and received. But 
as I have held that the principle 
of s.-90 of the Trust Act is applicable to 
the present case, the action of the plaintiff 
against the 10th defendant for refund of 
‘the money would be maintainable, even 
according to the decision in Ramasami 
Naidu'v. Muthusami Pillai (28). But as 
Mr. Varadachari, the learned Counsel for 
the plaintiff, has pointed out in his care- 
ful argument, the facts of the case in Rama- 
sami Naidu v. Muthusami Pillai (28) are 
clearly distinguishable from the facts of 
the present case. Iti that case, the lst de- 
fendant, the purchaser at the auction held 
by the Official Receiver, bona fide believed 
that the debts put up for-sale in auction 
belonged exclusively to Ranjappa Mudaili. 
The debts were not put up for sale as 
those belonging to Ranjappa Mudali and 
his other partners and therefore the pur- 
chaser was under the bona fide belief that 
he was purchasing the debts which exclu- 
sively belonged to Ranjappa. That is why 
Sadasiva Iyer, J., has observed atp. 9384 
as follows : ; 

“A co-sharer may by a stretch of language be 
treated as standing in a position of confidence to- 
wards his co sharers, but a person who ignorantly 
purchases from a co-sharer the whole of the claim 
of all co-sharers cannot be said to bein such a 


position. I therefore agree that the plaintiff has no 
cause of action against the lst defendant.” 


But in the present case, it is perfectly 
clear that the 10th defendant was aware 
of the fact of assignment of the mortgage 

“debt by two co-sharers and he did not 
take the assignment under the belief that 
the mortgage debt belonged only to the 

. plaintiffs mother. After a careful reading 

_ of the decision in. Ramasami Naidu v. 
E aw wore 756; 41 M 923,35 MLJ 581; 

*Page of 41M, —[Hd.] 








SA net 


1471 0 


Muthusami Pillai (28), I find it extremely 
difficult to bring the present case within 
the scope of the facis on which that deci 
sion was based. The courts below are in 
error in holding that the decision in Rama- 
sami Naidu v. Muthusami Pillai (28) go- 
vern the present case. In my opinion, that 
case is clearly distinguishable. On the au- 
thority of the other decisions referred to 
above, I hold that the plaintiff has a cause 
of action against the 10th defendant for 
the refund of her share of the mortgage 
money, which the 10th defendant had collect- 
ed on the principle of money had and re- 
ceived, 

There remains the question of res judicata. 
It is contended on behalf of the 10th de- 
fendant, that the plaintiff's claim as against 
him is barred as res judicata by reason of 
the decision in O. S. No. 99o0f 1913. Ex- 
hibit 1 is the copy of the judgment in that 
suit. The present plaintiff was the 7th de- 
fendant in that’ suit, represented by her 
mother and guardian the 6th defendant. 
Though a written statement was filed by 
6th and 7th. defendants in that suit, it 
seems that they did not appear on the date 
of the hearing. Whatis now urged on be- 
half of the 10th defendant is that the 
present plea as regards the invalidity of 
the assignment under Ex. G-1 to the ex- 
tent of the plaintiff's share, might and 
ought to have been made a ground of de- 
fence in that suit, and therefore that de- 
cision operates as res judicata in the present 
suit. As I have already pointed out, it was 
certainly open tothe plaintiff's mother (6th 
defendant therein) to have pleaded on 
behalf of the minor plaintiff that the as- 
signment of the mortgage debt was invalid 
and not binding on the minor to the extent 
of her share. The omission toraise such a 
plea by the guardian or the omission to 
support that contention by adducing the 
necessary evidence, would be an act of 
gross negligence on the part of the guar- 
dian. We find that the 6th defendant put in 
no appearance in the former suit during its 
trial and practically allowed the court to pro- 
ceed to decide that suit ex parte. Such con- 
duct on the part of the guardian is undoub- 
tedly gross negligence. The decision in Dada 
Sahib v. Gajaraj Singh (29) is a direct-au- 
thority for holding that the decision in 
©. 5. No. 99 of 1913 would not operate 
against the plaintiffas res judicata in the 
present suit. The same principle has ‘been 
laid down by Mr. Justice Madhavan Nair 


(29) 85 Ind. Oas. 258; 47 M.L J 928; 20 LW 854; 
A IR 1925 Mad, 204, - 
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in a recent decisionreported in Subrama- 
nia Aiyar v. Vatthilinga Pandara Sannadhi 
(30). If the decree passed in a prior suit 
is the tesult of gross negligence on the 
part of a guardian of the minor, it will 
not operate as res judicata so as to bar 
the later suit by the minor: Vide also Chun- 
duru Ponniyya v. Rajam Viranna (81). It is 
contended on behalf of the second respond- 
dent, that the omission to set up the 
plea that the assignment deed Ex. G-1 
was valid to the extent of the minor plaint- 
iff's share, would not amount to gross 
negligence on the part of the guardian, be- 
cause such an assignment was not under- 
stood to be void according to the then 
state of the law and itwas only in Imam- 
bandi v. Mutsaddi (23), that the Privy Coun- 
cil clearly laid down that the transfer by 
one whois not a legal guardian under Mu- 
hammadan Law would be void and ineffec- 
tual. As itis found in the present suit, 
even treating the assignment as one made 
by a de facto guardian, neither benefit nor 
necessity is shown to exist so as to bind 
the minor, and the guardian must have 
pleaded the invalidity of the assignment 
on this ground atleast. Gross negligence on 
the part of the guardian having been shown 
beyond the pale of doubt, the former de- 
cision would not operate as res judicata 
in the present suit. 

Let me next consider the question of res 
judicata insome other aspects. Following 
the decision in Rukhminiv. Dhondo Ma- 
hadu (32), and other cases, the lower appel- 
late Court held that the question whether 
the plaintiff alone in O. S. No. 99 of 1913 
was entitled to the amount of the mortgage 
money or whether the minor 7th defendant 
was also entitled to a portion of it, did not 
necessarily arise for determination in that 
suit. That was because the dispute between 
the plaintiff and the 7th defendant in that 
suit was not one in which the mortgagors-de- 
fendants were interested. It may however 
be contended that though the mortgagors 
in that suit had no concern with this dis- 
pute, still the 7th defendant having been 
made-a party to that suit, should have set 
up her interest in a portion of the mort- 
gage debt, as-a ground of attack against 
the claimof the plaintiff therein to the en- 
tire mortgage money: Videthe decision in 

(30) 133 Ind. Cas. 207; 60 M LJ 590; 33 L W 661 
Ind Rul. (1931) Mad. 719; A I R2193: Mad.611. 


(311 70 Ind. Cas. 668; 15 L W 427; (1922) MW N 
213; AIR 1922 Mad. 273; 42 M L J429;45 M 


425. 
(82) 14 Ind. Oas. 466;36 B 207; 14 Bom, L R 
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Sethurama Iyer v. Ramchandra Aiyer (33). 
But, as I havetohold that the omission to 
set up sucha plea was due to the gross 
negligence of the guardian, there is no 
ra judicata as against the present plaint- 
iff, 

The alternative remedy sought for the 
plaintiff as against the 10th defendant must 
therefore be given in this suit. Out of the 
amount realised by the 10th defendant in 
execution of the decree in O. S. No. 99 of 
1913 (after deducting the costs incurred 
by him in connection with that suit) he 
should refund to the plaintiff her 119-216th 
share of the balance. The mortgaged prop- 
erty was sold in court auction for Rs. 1,960 
on November 1, 1915 and the sale was con- 
firmed on December 2, 1915. The extract 
from the suit register (Ex. U) shows that 
the present 10th defendant drew by cheque 
a sum of Rs, 1,902-18-0 on December 7, 
1915. Deducting the costs ofsuit and exe- 
cution therefrom, the plaintiff should get 
119-2161h share of the balance Rs. 903. 
As this sum was utilised by the 10th de- 
fendant and withheld from the plaintiff to 
whom it was legitimately due, ' it is but 
equitable that the 10th defendant should 
repay the same with interest at 6 per cent. 
per annum, from December7, 1915 till the 
date of this suit, viz., Rs. 577. 

In the result, the second appeal is allow- 
ed, and the decree passed by the lower 
Appellate Court against the mortgaged 
properties is setaside, and a decree is pas- 
sed in plaintiff's favour for the recovery of 
Rs. 1,480 from the 10th defendant with simple 
interest thereon at 6 per cent. per annum. 
from this date. The plaintiff (1st respond- 
ent) should pay the 7th defendant's (ap- 
pellant’s) costs in this court and in the 
lower Appellate Court. The second res- 
pondent will pay the lst respondent, her 
costs in this second appeal. As regards 
the plaintiff and 10th defendant, there will 
be no order as tocosts payable by one tothe 
other, in the courts below, and the lower 
Appellate Courts decree, directing the 
as to pay 10th defendant's costs is set 
aside, 


AWN. Order accordingly. 
(33) 28 Ind, Cas, #64; 5L W 659; (1917) MW N 
136. 
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SIND JUDICIAL COMMISSIONER'S 
f _ _ COURT 
First Civil Appeal No. 25 of 1930 
Augus 14, 19983 
Rurowann, J. O., AND Menta, A.J. C. 
PRIBHADINOMAL METHUM : I. AND 
OTRERS—~ APPELLANTS 
VETEUS 
Musammat CHUTI AND otuzrs— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch I, Art 97—Sale 
which is void ab initio—Suit for refund of money 
on agreement to sell—Limitation—'‘Prosecuting’ in 
s. 14—Whether applies to proceeding where one person 
resists another's claim--Civil Procedure Code (Act V 
of 1908), O. XIII, r. 4—Document produced and 
referred to in’ argument and judgment - Omission to 
mark as exhibit--Defect,if curable. 

Article 97, Limitation Act, does not apply to a 
case where there has been no sale or in any case 
where the sale is void abinitio. The article does 
not govern a suit on an agreement to pay money 
made by the guardian of certain minora who agreed 
to convey the minor’s property but who was found 
unfit to be a guardian and was removed from guard- 
ianship. Ardesirv Vejesing (2), referred to. 

The expression “prosecuting” referred to in s. 14 
is generally applicable to a proceeding by a person 
as a plaintiff or an applicant, and not to a proceed- 
ing in which such person is merely resisting as a 
defendant or respondent the claim of another 
Rajah Buroda Kant Roy v. Sookomey Mookerjee (3) 
and Somshikhar ‘Swami v. Shivappa (4', relied on. 
Maharajah Jugutendra Bunwaree v. Din Dayal 
Chatterjee (5), distinguished. 

Where documentsare produced by a party and 
made use of in argument and in the judgment but 
are not marked as‘ exhibits, the technical error of 
not exhibting them is not incurable. i 

Mr. Manghanmal Bhojrai, for” the Ap- 
pellants. 

Mr. Tolasing K. Advani, for the Respond- 


ents. 


_ Judgment.— Several interesting points 
have been raised in this appeal but there 
is no substance in any of them. The first 
point argued by tbe learned Advocate is 
that the record of the previous suit No.24 
of 1917 was not exhibited in this case, and 
that therefore it was not competent for the 
learned Judge below to decide the points 
of res judicata and limitation against the 
appellants. But the learned Advocate 
has very candidly admitted that the ap- 
pellants have not raised this point in the 
memorandum of appeal. It evidently 
struck the learned Advocate to raise it when 
he came across the ruling in Radha Kishun 
v. Khurshed Hosein (|). But he is met with 
the initial difficulty that the record of the 
previous case has been certified by the trial 


(1) 55 Ind. Cas 959; A IR 1920P O81; 47 IA 11; 
410 662: 18 A L J 401; (1920) M W N 398; 34 MU 
J 424: 11 LW 518: 22 Bom, L R557; 28M LT 425; 
95 OW N417(P. 0) 
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Court to us, and forms part of the record of 
this case. That case was tried inthe same 
Court, and the parties appear to have 
treated it as having been duly produced 
and exhibited, although ro exbibit wes 
given to it. They have referred to it in their 
arguments and the learned Judge has 
likewise made use of it in his judg- 
ment. 

We think iL is too late in the day for the 
learned Advocate to urge that because the 
record of the previous case, which is bulky, 
has not been marked as an exhibit either 
as a whole or the pleadings and judgment 
of that case have not been exhibited sepa- 
rately, should exclude it from our con- 
sideration. It is to be noted that in the case 
referred to above, their Lordships of the 
Privy Council have used the expression 
‘the plaint in Suit No. 100 of 1906, has not 
been produced” and have not used the 
expression “has not been exhibited.” This 
ruling has therefore no direct bearing on 
the present case. The pleadings and the 
judgment in the previous suit were un- 
doubtedly produced in this case and were 
before the trial Court. The technical error, 
if any, of not exhibiting them is therefore 
not incurable. It isa mere irregularity 
which hasin no way prejudiced the appel- 
lants, and we have permitted the learned 
Advocate to refer to them and to satisfy us 
that the findings on the questions of law 
decided against the appellants are 
wrong. 

With regard to the plea of res judicata 
or rather res quasi judicata enunciated in 
Explanation 4 to e. 11, Civil Procedure Code 
the learned Advocate has urged that as the 
appellants and Muradan from whom the 
appellants claimed their right were co- 
defendants in the previous suit, there was- 
no obligation upon the appellants to raise 
the present contention in that suit. But all 
the rights of Muradan had, according to 
the contention of the appellants themselves, 
vested in them, and there was therefore 
no dispute between the co-defendants. It 
was for the appellants who were defendants 
in that suit to have urged all the pleas 
which Muradan could have urged, as they 
had stepped intoher shces. The next point 
urged before us is with regard to the 
period of limitation applicable to the money 
claim. Thecause of action arose to the 
appellants in 1918 or thereabouts when 
Muradan agreed to convey the property to 
them after getting sanction of the District 
Court in the guardianship proceedings. She 
applied for the necessary sanction but the 
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Court for cerlain reasons considered her to 
be unfit to be a guardian and removed her 
from guardianship. The appellants then 
knew that she wasnot ina position to convey 
the property or at any rate such interest 
in the property as the minors possessed, 
The present suit was filed in 1927. What- 
ever article might be applicable, the claim 
isa stale claim and is barred under everv 
possible article of the Limitation Act which 
can be invoked in aid of the appel- 
lants. 

The learned Advocate has said that asthe 
appellants were in possession of the property 
until very recently, time should run from 
the date of their dispossession, But there is 
no warrant for such a proposition. Article 97 
relied upon by the learned Advocate has no 
application whatsoever as this is not a case 
of a voidable sale but of no sale orin any 
case of a sale which is void ab initio so far 
asthe minors are concerned: Ardesir v. 
Vajesing (2). 

Lastly it was urged that unders. 14, 
Limitation Act, the period occupied by the 
previous suit should be excluded. There are 
twoobvious answers to this argument. In 
the first place, the period of limitation com- 
menced in 1908 and the plaintiff's cause of 
action was statute-barred in 1911. It could 
not therefore be revived in 1917 in con- 
sequence of the filing of the former suit, and 
the period occupied in litigating that suit 
is of noconsequence. In the’ second place, 
the appellants were defendants in that suit. 
The expression “prosecuting” referred to in 
8.14 is generally applicable to a proceed- 
ing by a person as a plaintiff or an appli- 
cant, and not to a proceeding in which such 
person is merely resisting as a defendant or 
respondent the claim of another: Rajah 
Barodakant Roy v. Sookomoy Mookerjee (3) 
and Somshikhar Swami v. Shivappa (4). 
The learned Advocate has drawn our atten- 
tion to the case of Maharajah Jugutendur 
Bunwaree v. Din Dyal Chatterjee (5). But 
that was a case where the defendants had 
claimed a set off and has therefore no 
application. So far asthe claim of the set 
off was concerned, the defendants were 
practically in the position of plaintiffs. 
That is not the case here. Apart from this 
it would appear that even in the case of 
a set off, inorder to make s. 14 applicable 
the set off should have been disallowed for 
defect of jurisdiction or other defects of a like 

(2) 25 B 593; 3 Bom, L R 190, 


(3) L W R 29. ' 
(4) 76 Ind. Oas. 557; A I R1924 Bom, 39; 25 Bom, L 
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(5)1 W R 310. 
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nature. This appeal therefore fails, and is 
dismissed with costs. 
N. Appeal dismissed. 


PATNA HIGH GOURT 
Appeal from SPERI Decree No. 682 of 
1931 


October 12, 1933 
MACPHERSON, dJ. 
LALITA PRASAD CHAUDHURI — 
DEFEN DANT—ÅPPELLANT 


VETSUS 
RAM NARAIN SINGH AND OTHERS—- 
PLAINTIFFS AND OTHERS —DEFENDANTS 
— RESPONDENTS. 

Abandonment of claim—Pleader's power to abandon 
issue which he thinks it inadvisable to press—Damages, 
claim for, abandoned by Pleader in trial Court~- 
Whether can be allowed by Appellate Court. 

Where in a suit for a direction to defendant to exe- 


“cute a kewala and for damages, the trial Court order- 


ed as regards the claim for damages, that the 
Pleader for the, plaintiff did not press for the damages 
claimed, and dismissed the claim: 

Held, that the Pleader's general powers in the 
conduct of the suit included the abandonment of an 
issue which in his discretion he thought it inadvisible 
to press, and that the claim for damages was rightly 
disallowed by the trial Court. Venkata Narasimha 
Naidu v Bhashyakarlu Naidu (1), followed. 

C. A. from a decision of the District 
Judge, Muzaffarpur, dated July 16, 1930, 
modifying that of the Subordinate Judge, 
Motihari, dated August 22, 1929. 

Mr. Hareshwar Prasad Singh, for the 
Appellant. 

Mr. Ganesh Sharma, for the Respond- 
ents. 

Judgment.—This second appeal is pre- 
ferred by defendant No. 1. Thesuit out 
of which it arises was for a direction to 
him to execute a kewala in respect of 
24 annas in village Alisherpurin favour of 
the plaintiffs and for recovery of Rs. 56 as 
the price of paddy and rabi crops for 1335 
and of Rs. 49 as arrears of rent with interest 
thereon, in pursuance of a registered con- 
tract of August 30, 1927. For the purpose 
of this appeal it is sufficient to state that 
the allegation was that the present appel- 
lant falsely set up an arrangement whereby 
half an anna was purchased by one Ram- 
charitar Lal and offered a conveyance of 
two annas only. 

The defence of the appellant was on the 
lines of the alleged arrangement and that 
he was not liable to damages as he had ~ 
ceased to have any connection and concern 
with Alisherpur after the contract; he 
did not appropriate the produce of the 
Alisherpur land or realise rent. The-pre-. 
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sent appellant was the only contesting de- 
fendant. 

The learned Subordinate Judge decreed 
the suit in respect of the kewala for 2} 
annas and disallowed the prayer for damag- 
es. As regards the latter he pointed out that 
there was absolutely no evidence to show 
that the appellant realised the said cash 
and produce rent and it was not said that 
any portion of the rent was time-barred on 
the date of the judgment, which was August 
22, 1929, and so the plaintiffs could not 
recover any damages. He added: 


“The learned ` Pleader for the plaintiffs does not 
press for the damages claimed.” 


The appeal by the present appellant was 
dismissed by the learned District Judge 
who allowed a cross-appeal by the plaintiffs 
in respect of the sums of Rs. 56 and 
49 which the trial Court had disallowed. 

The present second appeal is in respect 
of the damages allowed in cross-appeal and 
costs. 

So far as the damages are concerned, 
reliance is placed on the Privy Council deci- 
sion in Venkata Narasimha Naidu v. 
Bhasyakarlu Naidu (|), in which it was 
seid:— 

“It was one of the grounds of appeal to the High 
Court that the Vakila exceeded their authority in 
giving up this issue, but the High Court held that 
a Vakil's general powers in the conduct of a suit 
include the abandonment of an issue which, in his 
discretion, he thinks it,inadvisable to press; and in 
this opinion their Lordships concur.” 


The learned Advocate for the respondents 
does not appear to me to beable.to meet 
this contention. Thelearned District Judge 
dces not deal with it. He contented him- 
self with holding that the plaintiffs were 
clearly entitled to recover Rs 56 by reason 
of having been kept out of possession of 
their share and Rs, 49 by reason of having 
been prevented from taking earlier steps 
inthe ordinary course so that the bulk of it 
was already irrecoverable and the rest 
practically barred under the law of Limi- 
tation. But in my opinion the question 
did not, in view of the decision of the 
Judicial Committee which has been cited, 
really arise. 

The appeal must be allowed to this extent. 

The point taken in respect of costs is 
that they should have been allowed not on 
Rs. 3,750, the sale value of 24 annas but on 
one-fifth of that sum (Rs. 750), the value 
of half an anna. It is argued that the ap- 
pellant was always willing to execute 
a- kewala for the two annas share 
and accordingly the value of the 

(1) 25 M-367; 2914 76;60 W N 641; 4 Bom. LR 

a 943; 8 Sar 258 (P, 0)... e 
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subject-matter in suit was only 
Rs. 750. But this contention is not sound. 
It was upon the appellant to execute a 
kewala of 24 annas and he refused to do 
so. The plaintiffs when they brought 
their suit had to give it the valuation of 
24 annas and pay court-fee upon that valua- 
tion. There was never any contention in 
the first Court that thesuit had been over- 
valued. The learned Advocate was indeed 
taken aback when this court discovered 
that the firstappeal was valued at Rs, 750 
and the costs have been assessed upon it 
and yet no plea was taken in the lower 
Appellate Court even in the grounds of 
appeal that the costs inthe trial Court had 
been entered up at an excessive rate. In 
my opinion the suit wasnot overvalued and 
the first Court rightly gave costs on the 
value of the whole share of 24 annas in 
respect of which the kewala was not execut- 
ed. In the peculiar circumstances, it was 
a matter of principle that the kewala should 
be for 24 annas—the Babhan Syndicate did 
not wish to have a Kayastha co-sharer 
thrust upon them by the appellant. Apart 
from that,there is no ground of appeal as 
to the costs in first appeal and, as has 
been shown, there could not be as they are 
in fact assessed on Rs. 750. 

The appeal is thus decreed in part. 
Parties will bear their own costs in this court. 

N. Appeal partly allowed. 





OUDH CHIEF COURT 
Criminal Miscellaneous Application No, 33 

of 1933 

July 31, 1933 

ALLSOP, J. 
SITLA PRASAD SINGH AND OTHERS - 

-~ APPLICANTS 

versus 


EMPEROR—Oppositr Party. : 

Criminal Procedure Code (Act V of 1898), 5 526—~ 
Apprehension in mind of accused that they will not 
have a fair trial before the Magisirate—Reasonable 
grounds for existence of apprehension—Application 
for transfer—Whether should be granted. 

It is very necessary that no person on trial before 
a court should have any fear that he may notre- 
ceive absolutely fair treatment 

Where several adjournments had to be asked for 
in a case but the accused were not necessarily to be 
blamed for them and the Magistrate threatened that 
he would cancel the bail or proceed with the case 
and when he cancelled the bail, the accused had to 
get the order reversed by the Sessions Judge : 

Held, that under the circumstances there 
grounds for the accused to entertain a reasonable 
apprehension that they wouldinot get a fair trial ; 
and that the proceedings might be transferred to 
another court. 


were 
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Or. M. A. for thé transfer of the 
case from the Sub-Divisional Magistrate, 
Fyzabad. E 

Messrs. H. G. Walford and R. N. Sanglu, 
for the Applicants. 

Mr. H. K. Ghose, for the Crown. 

Judgment.—This is an application by 
Thakur Sitla Bakhsh Singh and Musammat 
Ratti for the transfer of a case from the , 
Court of Mr. J.B Mathur, the Sub-Divisional 
Magistrate of Fyzabad. It willbe con- | 
venient for me in the first place to set forth 
the facts as stated on behalf of the appli- 
cants. The case is an inquiry, preliminary ` 
to commitment, on a charge of dacoity 
against Sitla Bakhsh Singh and on a charge 
of retaining property stolen in the course - 
of the dacoity as against Musammat Ratti. 
The Sessions Judge had admitted both the. 
applicants to bail till such time as charges 
were framed against them. When the 
inquiry was drawing to a close, it appeared 
to the applicants that they might secure a 
discharge if they were able to produce 
certain evidence in defence. It was alleg- 
ed by the prosecution that a certain 
ornament had been recovered from the 
possession of Musammat Ratti. I am told 
that this ornament was a kind which is 
made only by Nepalese jewellers, and that 
the eyidence which the applicants - wished 
‘to produce was intended to.prove that the 
ornament . had: been made for Musammat 
Ratti. One of the witnesses was the 
Nepalese jeweller who was said to have 
made the ornament who happened at the 
time tobein thé District of Gonda and 
the other witnesses” wéré to. produce 
similar ornaments which had .been made 
forthem by this man. On May 16, the ap- 
plicants put in an application under ,s, 208, 
Criminal Procedure Qode, asking that the 
witnesses should be summoned by the 
Court. f 

It is suggested that the learned Magis- 
trate was atthat time unwilling to summon 
defence witnesses before committing the 
case to the Court of Session, and no orders 
were passed on that application till May 25. 
On that date however the learned Magis- 
trate did issue summonses to the witnesses 
to appear in courton June 1. It is pointed out 
thatthe inquiry was being held in Fyzabad 
where the dacoity had taken place and that 
thé applicants and their witnesses were 
residents of the neighbouring District of 
Gonda. On June 1, only one witness 
appeared and he was the only one who had 
been properly served. The Magistrate did 
not examine him because he was of opinion 
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that it would be convenient to examine all, 
the defence witnesses onthe same day. The: 
case was adjourned to June 15,.and the 
witnesses who had not been served were 


again summoned. It happened that June . 


15, was unexpectedly declared to be a, 
holiday. The one witness who had appear- 
ed on June 1, appeared again on the 15th 
but asthe court was closed he went to a 
Pleader. The affidavit of the Pléeader to 
support this application is on the record: 
The case was tuken up on June 16. Thé 
senior Vakil who had been engaged by the, 


applicants was not in Fyzabad on that day, . 


and the case was put up in the presence of. 


a junior. None of the witnesses were present. | 


The learned Magistrate gave the, junior. 
Vakil summonses to be served by him on the, 


witnesses directing them to appear on June . 
20. Onthat day the witnesses were not, 


present, and the applicants asked for tur 
ther time. 

Jt is said that the Magistrate gave the 
applicants two alternatives. He,.said that 
he would either allow an adjournment and 
at the same time cancel the bail bonds of 
the applicants or that we would proceed 
with the case. In these circumstanées, 
Sitla Bakhsh Singh agreed that the wit- 
nesses should not be summoned.,, Musammat 
Ratti was not present because she had. 
given birth to a child on the previous day.. 
lt was necessary in these circumstances to 
adjourn the case again, and, thé date next, 


i 


fixed was June 27, The adjournment, how- - 


ever, was not granted till Sitla: Bakhsh 
Singh had agreed that the witnesses for. 
the defence should not be produced in, the 
committing court. .On June 27, the appli- 
tants asked for another adjournment be- 
cause Musammat Ratti was still not well 


' enough to attend. ‘The Magistrate refused 


to grant any adjournment and the’ appli- 
cants then put in an application stating 
that they intended to apply for the transfer 
ofthe case. In these circumstances the 
‘Magistrate had to adjourn the case.’ Hé 
passed his orders on June 28,;saying that 
the proceedings would be stayed pending 
the disposal ofthe application for transfer; 
On the same day he issuedorders cancel- 
ling the bail of both the applicants, It is 
maintained that he had no jurisdiction to 
cancel the bail which had been granted by the. 
Sessions Judge. ‘The applicants went to 
the Sessions Judge immediately, and’ he 


reversed the order by which the “Magistrata 


had cancelled’ ‘the bail of the applicants, . 


He said that the applicants were to remain 
on bail on their original” Bonds and sureties, 


+. 


es 
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The Magistrate however demanded that 
the applicants should put in new bonds 
and that the sureties should attend again. 
The applicants were forced tomake another 
application to the Sessions - Judge who 
pointed out that it was not necessary for 
new bonds to be produced or for the 
sureties to attend, as under his original 
order the bonds were effective and the 
sureties were liable till the applicants had 
charges framed against them. 

Inthese circumstances, it is contended 
on behalf of the applicants that 
they have a reasonable -apprehension that 
they will not receive justice in the court 
of the Sub-Divisional Magistrate of Fyzabad. 
It seems that the inquiry had been pro- 
ceeding for a very long time, and I have 
no doubt that the learned Magistrate in 
perfect good faith had come to the con- 
clusion that the applicants were purpose- 
ly delaying matters, becduse they were on 
bail and until charges were framed, would 
remain on bail. On the other hand, it 
must be pointed out in fairness to the 
applicants that any delay “which occurred 
after May 16; cannot reasonably be as- 
cribed 1o any conduct on their part. The 
first delay. from May 16 to May 25, was 
due to the fact that the Magistrate failed 


- to pass orders to have the witnesses sum- 


moned. On May 25, the Magistrate 
allowed only a week for witnesses to be 
summoned from another district. On 
June 15, there was a holiday for which 


“the applicants were not responsible, Doubt- 


less they should have assumed that 
the case would be taken up on the next 
day, but ‘it cannot be said that they were 
necessarily to blame because their witness 
who had appeared on the 15th did not remain 
in Fyzabad in order to appear on 
16th. On that date the Magistrate allow- 
ed only four days for the production of 
the witnesses. The further delay owing 
to the birth of a child to Musammat Ratti 
was unfortunate but unavoidable. 
There is an affidavit by a Pleader, B. 
Bhagwati Singh, that the Magistrate did 
threaten the applicants with cancellation 
of their bail on June 20, if they insisted 
upon the production of their witnesses, 
The Magistrate has not tendered any ex- 
planation upon the point, and it is pos- 
sible that B. Bhagwati Singh in some 
measure misunderstood his intentions, but 
there can be no ‘doubt that the Magis- 
trate was under the impression that the 
applicants were purposely delaying mat- 
ters, and, therefore, it is not improbable 
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that, in the course of arguments, he may 
have thrown out the suggestion that he 
would put the applicants in the lock-up 
if they were guilty of further obstruction. 
I do not attach very much importance to 
this particular incident, but I do think 
that eventually matters had reached the 
stage where there was, in some sort, a 
contest between the Magistrate and the 
applicants over this matter of the. pro- 
duction of witnesses in the Magistrate's 
Court. The Magistrate was bound to sum- 
mon the witnesses, unless he had some 
very good reason for not doing so, and, 
as a matter of fact, he never did refuse 
to summon them, but it is evident that 
he was trying to proceed with the case 
as quickly as possible, and eventually he 
did pass an order for cancellation of bail 
which was not strictly justifiable. I find 
it impossible to avoid the conclusion that 
he passed this order to bring pressure to 
bear upon the applicants. His conduct in 
demanding the execution of new ‘bonds 
and the presence of the sureties indicates 
that he was disinclined to give iri-to the 
order of the Sessions Judge without a 
struggle. I have no doubt myself that the 
learned Magistrate was actuated only by 
the wish to dispose of the case without 
delay, and I do not suppose for a mo- 
ment that he would not give the &ppli- . 
cants a fair trial, but, at the same time, 
the question is whether the applicants can 
be said to have reasonable apprehension 
that the Magistrate will not be unbiased, 
and in the circumstances of the case it 
certainly seems to me that there are some 
grounds for the existence of an ap- 
prehension on their part. It is very ne- 
cessary that no person on trial before a 
court should have any fear that he may 
not receive absolutely fair treatment. 

I, therefore, allow this application, and 
transfer the proceedings from the court of 
Mr. J. B. Mathur, the Sub-Divisional Magis- 
trate of Fyzabad, to the court of the 
District Magistrate of the same district, 
with the direction that the District Magis- 
trate should dispose of the matter him- 
self, or should retransfer it to some court 
having jurisidiction, other than the court 
of Mr. J. B. Mathur. 


Ne Application allowed. 
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LAHORE HIGH COURT 
Criminal Appeal No. 1535 of 1932 
: Mareh 4, 1933 
AGHA HAIDAR, J. 
KARMUN AND OTHERS—CONVLOTS— 
APPELLANTS 


Versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 879, 892— 
Robbery, essentials of--Hurt caused to victim by his 
own resistance in not giving up—Offender, whether, 
guilty of robbery or mere theft. 

Before a person can be convicted of robbery the 
prosecution must prove that hurt was caused in 
order tothe committing of the theft or in commit- 
ting the theft orin carrying away or attempting to 
carry away the property obtained by the theft. The 
hurt contemplated must be aconscious and volun- 
tary act on the part ofthe thief forthe purpose. of 
overpowering resistance on the partof the victim, 
quite separate and distinct from the act of theft 
itsalf. : : 


Where the accused wrested a bundle from the 


hands of a woman and as the latter did not give up- 


the bundle she was dragged 
hurt was caused to her: 
Held, that the hurt was not caused for the pur- 
pose of committing theft and the accused was not 
guilty.of robbery but only of mere theft. Rex v. 
Thomas Gnosil (L) and Queen v. Edwards (2), referred 


to,some distance and’ 


to, - 

Or, A. from an order of ‘the Magistrate 
First Class, exercising enhanced powers 
under s. 30, Criminal Procedure Code, 
Lyallpur, dated November 28, 1932. 

Mr. Mohammad Monier, for the 
lants. 

Mr, S. K. Ahmad, for The Government 
Advocate, for the Respondent. K 


‘Judgment.—Karmun and Mokha have 
been convicted by a Magistrate of the First 
Class, exercising enhanced-powers under s, 30 
ofthe Criminal Procedure Code at Lyallpur, 
of an offence under s. 392 of the Indian 
Penal Code; and have been sentenced to 
five years’ rigorous imprisonment each. 
Hayatu has been convicted of an offence 
under s. 411 of the Indian Penal Code and 
sentenced to two years’ rigorous imprison- 
ment, The three convicts have submitted 
their appeal to this court through 
Mr. Mohammad Monir. 

The facts of the case are given in the 
judgment of the trial Magistrate and may 
be briefly stated as follows :— 

On the night between August 13 and 14, 
1932, Musammat Karam Bhari, P. W. No.3, 
wife of Husain Bakhsh Patwari, P. W. 
No. 10, accompanied by her two sons, 
namely, Haidar Ali, aged 16, and Rahmat 
Ullah, aged 10, alighted at the Kanjwani 
Railway Station at about twelve o'clock 
at night and took shelter in the passengers’ 
shed, After half an hour the two accused, 


Appel- 
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named, SKarmun and Mokha, also. came 
there. One of them took his seat on a 
bench, which was lying there, while the 
other lay down on the floor and went to 
sleep. The man, who was sitting on the 
bench, after some time went out and, after 
having washed himself, said his prayer and, 
returning to the passengers’ shed, again 
took his seat on the bench. He awoke the 
man who was sleeping on the floor and then 
both of them went out and returned after 
about half an hour. Again, one of them 
sat down on the bench while the other 
went to sleep on the floor. Shortly after- 
wards both of them went out. While these 
preliminary manoeuvres were going. on, 
Musammat Karam Bhari was sitting quite 
alert and wide awake holding with her hands 
a bundle containing her valuables in front 
of her. All of a sudden one of the culprits 
came from behind and caught hold: of ‘the 
bundle which Musammat Karam Bhari was 
holding and tried to run away with it, 
Musammat Karam Bhari, however, kept her 
grip on the bundle and was in fact dragged 
2or 3 kdrams along with it as the culprit, 
who had first pounced upon it,-tried tomake 
good his escape. In the end she lost her 
bold on the bundle and: the two culprits, 
made away with the-booty.* i i 
` According to the prosecution, some days 
afterwards the two culprits, namely, 
Karmun and Mokha, were traced and the 
Police managed to recover some stolen prop- 
erty from their possession. In fact it is 
stated that they themselves produced the 


. stolen property. Hayatu, accused, accord- 


ing tothe prosecution, is also alleged to 
have produced part of the stolen property. 
So far asthe actual theft is concerned, I 


-have no reason whatsoever to doubt the 


évidence of Musam mat Karam Bhari. She 
is a matronly woman aged about 50 and is 
the mother of two sons. Her husband is a 
Government. Official, holding the modest 
post ofa patwari. I cannot imagine that 
Musammat Karam Bhari would falsely 
implicate these two accused persons, name- 
ly, Karmun and Mokha if they had been 
innocent. She had ample opportunities of 
watching them from a short distance while 
they were behaving in a strange and 
mysterious manner and it would not be a 
matter of surprise if she had entertained 
gome suspicions about their intentions and 
watched them all the more carefully to see 
what they were going todo next. Thera 
is evidence onthe record that the pas- 
sengers’ shed had light init and thereis no 
reason to suppose that Musammat Karam -» 
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Bhaii’s. sight’ was, .nhob normal. , ,I am, 
therefore, fully satisfied as to the main 
incident of the removal of. the bundle by 
the two culprits while it wasin the pos- 
session of Musammat „ Karam Bhari. ‘and 
there can be no manner of doubt, that, on the 
facts, ‘stated, above, the two accused, namely, 
Karman and - Mokha, had committed the 
offence of theft, f 

„The next. question for determination: now 
is whether, under the law . and having’ re- 
gard tothe ascertained :facts, the two ac- 
cused havé. committed the aggravated 
form of theft, namely, ‘robbery. , .Robbery 
is defined in s. 390. .of the. Indian Penal 
Code, and for the purposes of the present 


case; ledving out. irrelevant portions, - “theft, 


is, ‘robbery if, in. order to the committing 
of the theft, or.in committing the theft, or. 
in carrying away or „attempting to carry 
away. property.obtained by the theft, the 
offender, for. that end, voluntarily causes 
hurt”. . Thè words “for that .end” and 
“voluntarily” are, important. Before a per- 
son can be convicted of, robbery the proge- 
cution. must proye,.that,. hurt was caused 
for the end, : namely, in ordér to the com- 
mitting of, the theft, or.,in, committing the 
theft or in carrying. away or attempting to 
carry away the property, obtainéd; by the 
theft, In the., présent . case. the object . of 
the accused was {o steal the bundle and 
rim away. with, it.and it, cannot be said 
that, because Ahisammat Karam Bhari was 
dragged tp a distance -of 2.or 3, karams 
along with., „thè bundle, they. voluntarily 
caused burt to her for ‘that. end. In fact 
far from ,voluntarily dragging,and ,there; 
by causing" „hut to Musammat Karam 
Bhari as she stuck to. her bundle, they. 
would have: been mightily pleased if she. 
had not held’ fast to the. bundle .at, all 
and allowed. them to carry it away with- 
out any, lèt or hindrance. -;.The .. hurt.. con- 
templated must be. a conscious cand volun- 
tary act ón,the part: -of ithe. thief . -for, the 
purpose of overpéwéring, resistance. on the 
part of the..victim,. quite . separate , and 
distinct. from the act, of theft itself. . In an 


English case :reported.as Rex. v. Thomas 
Gnosil (1) the. accused, while walking 
behind. a, woman in,, <a >,pbreet,; forcibly 


pulled the, shawl, which she. was, wearing 
on her. shoulders, and, in doing So,. used 
considerable vidlenée which must have - at 
least „caused her bodily. shock. Jt was 
held that, “inasmuch. ag violence. was not 
used for the purpose, of ; joverpowering the 
lady, but only. to, get possession of her 
(1) (1824) 1 0 & P 304, 
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shawl, the accused Was not guilty of 
highway robbery. Again, in another case 
reported as Queen v. Edwards (2) a person 
while cutting a string by which a basket 
wes suspended, with ‘the intention of steal- 
ing it, accidentally cut the wrist of the 
owner who tried to seize and retain the 
basket and prevent the thief, from run- 
ning away with it. It was held that the 
offence committed was theft and, not rob- 
bery.. Inthe present case the hurt caused’ 
to Musammat Karam Bhari took the shape 
of her being dragged away a short distance 
and was“ merely, an accidental circum-, 
stance which’ followed in the. natural course: 
ofevents from the act of asportation: as 
described above. .. 

In my opjnion, as a matter of first im-' 
pression as well as on the- authorities (not 
cited by Counsel) which I have noted above, 
the two accused, namely, Karmun and 
Mokha are not guilty, of robbery. They 
are, however, clearly guilty of the offence. 
of theft which, inthe present, case, is of, 
a serious nature, as the victim was an 
unprotected woman who happened. to be’ 
all alone at a wayside railway , ‘station. 
Undér: these _, circumstances I allow thë 
appeal, 59 far as. they, are.. foamed. to 
this extent only that] set aside. their con- 
viefion and sentencé under s. 399 of, the, 
Indian Penal Code, and_,.convicting them 
under 8. 379, aéntence'tliem: | S0 the. maxi- 
mum punishment providéd, thereundér, Ve Oxy 
thrée years’ - rigorous imiprisoninent. .. 

= AS regards thé case: of ‘Hayatu, accused; 
there’ are ‘three -witnessés’ namely; Bawa 
Singh, Sub-Inapector- of Police, P: W; No. 1 
who was Carrying on -the investigation - in 
the case, Karam Ali, ldmbardar, P: Wi No. 
Ti-and Sajawal Khan, zaildar, P. W. No; 8,. 
who Have - stated that part of the’ Prop- 
erty, which -had been stolén from Musam- 
mat Karath Bhari on the night. in queg- 
tion; was recovered’ from his possession.. 
I think-it would not be safe to uphold: his 
conviction on the testimony; of these thrée 
persons, ‘a8 none. of them can bé called an 
independent witnéss. The Sub-Inspector of 
Police was himself investizating ‘the case 
and the lambardar and. the zaildar are 
part of- the investigating machitiery rand 
are expected - to support’ the prosecution, 
There are - decisions of this court according 
to which. eyidence. of, such, witnebses 
standing-by itself -las .béen, held’ to, be 
insuffieient; - On their évidence, therefore, 
and iri thè absence of any other’ independ- 
eùt: evidenée ori the record, I do not con~ 

(2) (1843) 1 Cox 32. 
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Sida it advisable to uphold the Soniciin 
a under s. 411 of:-the Indian Pénal 
ode 


:his' conviction and. sentence, order’ that he 
-be released: forthwith. : : 
A. f “Order anord: 


“Powys p 





: PATNA HIGH COURT 
Appeal from: Original: Order 
Nos, 188’and 199’ of 1931 ' 

' Septertiber 22; 1933 - 
FAZL ALI AND RowLAND, JJ. 
Mrs. LALL A AND ANOTHÉR—DEOREE- 
f sone a T 


TEU 
RAJ KISHORE: NARAIN SINGH. 
AND OTHERS. — ~J UDGMENT-DEBTORS — | 


RestonbEnts:" °°: - 

Civil. Procedure Code(Act:V-of 1908), s. 11,0. XXI, 
TT. 16, 22 , 66—-Entry in order sheet that notice has deen < 
“served — Whether constitutes conclusive evidence of 
, Jactum of, service—Service of notice under tr. 16 and 
l-22vin: prior: edecution proceeding—Judgment- debtor ` 
snot taking, objection ‘of ibar of = decréé—W héther pře- : 
-vents him from taking objection in subsequent execution ~ 

i “proceédings —Notice under r. 22—-Significance of— ç 
“Simultdneous issue of notices under rr. 16 and 22— ` 
t Legality .of~—Hvidence Aét (I 0f. 1828), 335385, 74—Order 

~sheet.of court—Formal ‘proof, if: necessary, : 

An entry in the order sheet ¿bhat , ‘notice has, Lean : 
served doss not constitute . conclusive: evidence of the | 

-factum of service: but there is no’ presumption that 
ithe entries: are false and ‘it-is for “the judgmeùt- ` 
2debtor if hé so, asserts, to’ prove that the.. notice 
“stated in -the order sheet 
-proceeding to have beén served on him, was, in fact 
‘not served. Bindu Bashini, Dasya v. Keshab’ Lal | 
` Bose (4); relied’ on. [p.. 102, rL] 

Where although notices. under O. KAT, rr.16 and 2 
‚0. P. Uode, were served on the judgment-debtor he oe 
‘no objection to the execution proceedings on the 
“ground that the: decree was time-barred: 

Held, that the’ judgment-debtor could not comi 
„plain of either: hardship or injustice to himself . 
“he were precluded from raising an objection in a 
‘subsequent’ execution proceeding that the whole -of 
the previous’ proceeding was bad because the’ decree 
shed already become barred by’ limitation 

. (Oase-law discusséd ] :.- mi 

The significance ,of ihe notice under O. KAT, r. 22, 
should, mot ; be” minimised. ‘lta object is to 
“give an Opportunity to" the judgment- -debtor where 

3the decree is inore than ove’ year old, to appear | 
before. the court: and show, if’ necessary, that the ` 
“decree is incapable of-execution...; If notwithstanding 
“the service. of this notice. the. judgment-aebtor - -does 
~noé appearand object’to the execution Ke. cannot in 
~slivcases escapo the consequences of. his laches. 
Atul Krishna Ghose v.Nrindadan Naik 9), distin- 
: guished, Maharaj Kesho: Prasad Singh Bahadur v. 
“Harbans Lal (11), Ram Kripal v Eup Kuari: (15), ` 
„relied on. [p 103, col, 2.) ” 
a issuing ofa combined notice under o. "XXI, 
22 and 16: upon the judgment-debtor is sufficient 
< Dader the law to save limitation. 
There is nothing “in the Code of Givil Pro- 
cedure to a a court. from - ned a aio 
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“as Hayatu i is’ concerned and, setting aside ~ 


of, a : previous- execution - 
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under O. XXL r. 22 simultaneously. with a notice 
under O. XXI,1r.16 when the court which happens to 
:pass-the decree, has,‘ also ‘to execute it. [p> 104, col.72.] 

Order sheets of courts, being’ public, documents, 
require no formal proof and ‘each gudcéssive execution 
- proceeding being a continuation. of the previous. one, 
vit is not. necessary. to ‘imark} the order sheets, ‘of & 
“previous préceéding as exhibits, > +). 

: Por Rowland, J -When notice under 0, XXI, r. 16 
“has ones issued time rune anew and it is, ‘immaterial 
“that it was issued on an application for. exécution 
. which was defective. or invalid. -_DeonKal’ Singh ‘v. 
; Phakkar Singh (17), Goberdhan Das Dwarka :Prasad 
v Satish Chandra Rai (18), . Jovendra Prasad Singh 
i? Mangal Prasad Singh (19), relied on. aa 

Appeal from an ‘order of the Subordinate 
Judge, Gaya, dated May'15; 19317  ! 

Sir Sultan Ahmad and Mr. B. ©. Sinha, 
-for the Appellants. ` 

` Messrs. Manohar Lal, G. c. Mukherjee 
“and C.P.. Sinha, for the ‘Respondents. -o 


Fazl Ali, J. —This is an appeal from a 
décision of the Subordinate. Judge of Gaya 
„dismissing ` the. appellants’ “petition. forthe 
“execiition of a decree on thé, ground that 

„it `is "barred by. limitation. : The décree 
“in question was obtained. .by Mr. Dall in 
‘a mortgage suit on December. 8,. 1917, 
‘and was mnadé final on December 2, 1918. 
“No less than five applications. have ‘been 
made for the execution ofthe decree since, 
“the first being’ made. by Mr. ‘Lal himself 
(Vide -order sheet ‘of Execution. Case 
“No. 103 of 1919) on March 11, 1919. 
~ Shortly after this application- Mr.” Lal 
“assigned the decree to one Sheo Prasad 
Singh for asum of Rs. 23,200 out of which 
a sum of Rs. 17,00) was paid. by Sheo 
. Prasad Singh and Rs. 6,200 remained 
due. On June 18,. 1919, the execution was 
“struck off and on September 3, 1919, Sheo 
: Prasad the assignee made an application 
“for executing the decree but that applica- 
-jion also was struck off on.November .18, 
s 1919. The third execution was taken out 
on March 10, 1922, by Sheo Prasad giving 
-rise to Mortgage Execution Case No. 192 
- of 1922. Mr. Lal objected to this execu- 
“tion on the ground that the full considera- 
tion money not having “been. paid to. him 
by Sheo Prasad the: latter was: not com- 
petent’ to execute the decree, This objec- 
‘tion ultimately prevailed and the execu- 
‘tion proceeding“ was struck ° off. “On 
March 21, 1925, Mr. Lal himself applied 
for, the execution of the “decree’ (Vide 
vorder sheet of -Execution Case’ No:' 46'-of 
1929) an 1 notices were issued under O~XXI, 
iro 22. upon the various judgmont-ddötors. 
“On June 26, 1925; the court being satisfied 
that the notices had -been served, - -issued 
notices anie 0. XXI, r n making them 
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returnable by July 15, 1925. Ultimately 


. on December 20, 1926, this execution was 


also dismissed. As Mr. Lal died on 
January 18, 1927, his interest passed to 
his wife Mrs. Lal and his daughter Miss 
Lal, and on January 19, 1929, they applied 
for the execution of the decree (Vide 
order sheet of Case No. 3 of 1929) and the 
court issued notices under O. XXI, r. 22 
upon the judgment-debtors. It is not 
disputed that these notices were duly 
served and on March 10, the court issued 
notices under O. XXI,r. 66. On August 
7, 1930, the court valued the properties. 
On February 26, 1931, the judgment- 
debtors Nos. 5 and 6 appeared and 
preferred certain objections one of which 
was that the decree was time-barred. 
Now, itis to be noticed that in the execu- 
tion proceedings which were instituted in 
the year 1925 none of the judgment- 
debtors objected to the execution of the 
decree on the ground that it was time- 
barred and one of the questions raised 
before us is whether the respondents can 
not be precluded from raising the ques- 
tion of limitation in the present execution 
proceedings. 

“There is no doubt that notices under 
O XXI, r.'22 were issued upon all the 
judgment debtors in the Execution Case 
No. 46 of 1925 but one of the points on 
which the parties were seriously at issue 
in the cours below was whether these 
notices were served upon the present 
objectors. It will, therefore, be necessary 
to examine in detail the evidence adduced 
by the parties on this point. [His Lordship 
proceeded after referring to the evidence on 
the point.] I have thus no hesitation in 
holding tnat the notice under O. XXI, r. 22 
was served bothon Rajkishore.and Govind 
Prasad. i 


In the order sheet of the Execution Case 
No, 46 of 1925 there is a note made by 
the court on June 26, 1925, to the follow- 
ing effect. “Service proved. Verified 
petition filed. Issue notice under O. XXI, 
r. 66 fixing July 15, 1925, for return”. Mr. 
Manohar Lal contends that the expression 
“service proved" does not refer to the 
service of the notice under O. XXI, r. 22 
but to the service of the other processes; 
but this view is not borne out by our 
examination of the various orders noted 
in the order sheet as wellas.the record 
of the case. Aswas held in Bindu Bashini 
Dasya v. Keshab Lal Bose (1), an entry in 


* (i) 87 Ind, Oas. 66; 21 O W N 945; 260 Lv 109. 
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the order sheet that. notice has been 
served does not constitute conclusive 
evidence of the factum of service, but 
there is no presumption that the entries 
are false and it is for the judgment- 
debtor, if he so assrets, to prove that the 
notice stated in the order sheet of a previous 
execution proceeding to have been served 
on him, was in fact not served. In this 
case the appellants have proved by produc- 
ing the report of the peons concerned, 
that the notice under O. XXI, r. 66 was 
also served and, therefore, it may be 
taken to have been fully established that 
not. only the notice under O. XXI, r. 22, 
but also the notice under O. XXI, r. 66 
was served. Notwithstanding the service ` 
of these notices, however, none of the 
judgment-debtors took any objection to 
the proceedings of 1925 on the ground 
that the decree was time-barred and the 
question to be decided is what would be 
the effect of such conduct. 

Sir Sultan Ahmad who appears for the ap- 
pellants contends that the issuing of a notice 
under O. XXI, r. 66 by the courts amounts 
in substance to a determination that the 
decree on the date of the order was alive 
and capable of execution and the ques- 
tion of limitation not having been raised 


‘by the judgment-debtors in the execution 


proceedings of 1925 cannot be raised. now 
in the present proceeding. In support 
of his contenttion ‘he relies on the well 
‘known case of Mungul Prasad Dichit v. 
Girja Kant Lahiri (2), and.a number of 
other decisions, such as Jago Mahto v. 
Khirodhar Ram (3), Gour Chandra Ray 
v. Janardan Prasad (4), Bindu Eashint 
.Dasya v. Keshab Lal Bose (1), Sabiah 
Naicker v. Ramanathan Chettiar (5), and 
Lakshman Chetty v. Palaniappa Chetty 
116 Ind. Cas. 363 (6). On the other hand, 
learned Counsel for the respondents 
contends that the rule of constructive res 
judicata should not be pushed too farand 
hascited certain decisions in which the case 
of Mungul Prasad Dichit v. Girja Kant 
Lahiri (2), has been distinguished and 
Broadly speaking, they are 
either those cases where the judgment-. 


_debtor having appeared at a comparatively - 


(2)8 O51;8 I A123;11 O L R 113; 4 Sar. PO J 
249 (P.O).  - ` : 
- (3) 74 Ind Cas. 130; 2 Pat. 759; A I R 1924 Pat. 122; 
2 Pat. L R 163. : 
(4) 68 Ind. Cas. 337;4 PL T204;A I R 1932 Pat, 
180 ; i 
(5) 22 Ind Cas, £99: 37 M462; 26 MLJ 189; (1914) 
M W N 205;1 LW 251. oe ‘ 
(6) 116 Ind. Cas. 363; AI R 1928 Mad. 1052, 
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late stage of an execution proceeding had 
been allowed to attack the execution pro- 
ceeding on the ground that the decree is 
incapable of execution or those where the 
judgment-debtor had taken an objection 
on the ground of limitation but both the 
objection of the judgment-debtor and the 
execution proceedings had been dismissed 
for default. The more important decisi- 
ons relied on by learned Counsel for the 
respondents are Nalinakshya Ghosal v. 
Mafashar Hussain (7), Nageshwar Prasad 
v. Jai Bahadur Singh (8), Atul Krishna 
Ghose v. Nrindaban Naik (9), Chatterput 
Singh v. Daya Chand Marwari, 11 Ind. Cas. 
216 (10;, Maharaj Kesho Prasad Singh 
Bahadur v. Harbans Lal (11), Hart Ganesh 
v. Yamunabai (12), and Vithoba Kondiba 
Kotwal ve Tejiram Bhabaniram Marwari 
14 Ind. Cas. 977 (13). It may be stated 
that in the last mentioned case there was 
no. reference made at all to the Privy 
Council decision in Mungul Prasad Dichit s 
case (2). Learned Counsel has also cited 
some cases to show that the rule laid 
down in Mungul Prasad Dichit’s case (2), 
will not apply unless the court has, after 
the service of the notice under O. XXI, 
r. 22, taken some such effective step that 
the judgment-debtor, if he wished to 
thwart the execution, would feel compelled 
to appear and prefer objection. Briefly 
speaking, the line of reasoning adop‘ed by 
learned Counsel for the respondents is as 
follows: The judgment-debtor is under 
no obligation to appear and object to an 
exécution proceeding unless he finds that 
his person or property is in jeopardy. He 
may appear, for example, when the warrant 
for his arrest is in contemplation or his 
property is actually attached or when a 
sale proclamation is issued but he is not 
bound to appear merely when a routine 
order such as one directing the issuing 
of a notice under O. XXI, r. 66 is passed. 
It is open to him to appear at any stage 
of the execution proceeding, however late 
and take the objection that the decree is 
incapable of execution. That being so, 
when the proceeding is dismissed for ths 
default of the decree-holders no effective 


(7) 28 0 122. 
(8) 14C Ind. Oas. 507; 11 Pat 607; A IR 1932 Pat. 
357; Ind. Rul (1933) Pat 318;14P LT 53, 


R 1930 Pat. 330; Ind Rul (1930) Pat, 527. 
(10) 11 Ind, Cas. 216; 23 OL J 641, £ 
(11) 53 Ind. Cas 85; 2P LT 22; (1920) Pat. 109. 
(12) 23 B 35 
(18) 14 Ind, Cas 977. 
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step having been taken by the court towards 
the execution of the decree, he may also 
appear in asubsequent execution proceed- 
ing and take an objection that at the 
time the earlier proceedings were taken 
the decree was already incapable of execu- 
tion, This is certainly an ingenious line 
of reasoning but the conclusion arrived 
at by Mr. Manohar Lal can neither be 
supported on principle nor by authorities. 
Iam not prepared to hold that it is a 
mere matter of routine to issue a notice 
under O. XXI, r. 66 or such a notice is 
issued without the court being alive to 
the necessity of taking a forward step 
towards the execution of a decree. In 
Hook v. Administrator General of 
Bengal (14), and Ram Kripal v.. 
Rup Kuari (15), the Privy Council 
went sofar asto hold that matters which 
are decided at one stage of the proceed- 
ing might become final and binding 
between the parties not under ss. 13 or 11 
of the Code of Civil Procedure but on 
general principles of law. It is -true that 
in Maharaja Kesho Prasad Singh Bahadur 
v. Harbans Lal (11) and Atul Krishna Ghose 
v. Nrindaban Naik (9), this court has not 
applied this principle in all its vigour, 
but the facts of those cases are quite dis- 
tinguishable and in the special cireum- 
stances of those cases the learned Judges 
who decided them very rightly emphasised 
that they could not hold that the question 
of limitation had been decided by im- 
plication. The significance of the notice 
under O. XXI, r. 22, however, should not 
be minimised. Its object is to give an 
opportunity to the judgment-debtor where 
the decree is more than one year old, 
to appear before the court and show, if 
necessary, that the decree is incapable of 
execution. If notwithstanding the service 
of this notice the judgment-debtor does 
not appsar and object to the execution, he 
cannot in all cases escape the consequences 
of his laches. If he appears in the same 
execution proceeding soon after the date 
of the service of the notice and even after 
the date on which the cause is to be 
shown, there may be circumstances in. which 
the court mayfind that though he wanted 
to take an objection he was prevented by 
sufficient cause from taking it earlier. 
But when the judgment-debtor appears at 
no stage whatsoever of a protracted exe- 
(14) 60 Ind. Cas 631:48 O 493; 19A L J 366: 40 
ML J 423; 29 M L 7336; (1921) M W N 313: 330 L 
J 405;3U PL R(P. O.) 17; 23 Bom L -R 648; 25 Q 
WN 915; 14 L W 221; 481A 187 (P.O), 
(15) 6 A 269, 
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“cution procéeding -in which steps ‘have 
“been taken against him one after another 
“to his knowledge aid where a ‘court hás 
“proceeded all along on the footing that 
‘the ` decree is alive and capable of execu- 


‘tion, he cannotcomplain of either hardship ‘ 


“or injustice’ to himself, if he is "precluded 
from raising an objection in a subsequent 
“proceeding that the whole of tHe previous 
hi protecding was bad because the decree 
‘had already become barred ‘by limitation. 
“In my opinion therefore the‘ learned sub- 
` ordinate Judge’ was entirely wrong in ‘not 

applying the ‘principle of ‘ res judicata 
"against the respondent. 

There is dnother-aspect/of the cise which 
“also appears to‘have escaped his‘notice. It 
“appears to me to be somewhat difficult on 
‘the facts of this ‘case to hold: that “when 
f execution was tåken out in [925 the dectee 


"had ‘become barred by limitation. Learned - 


l Counsel for the respondents wishes us to 


‘hold: it to be ‘so on the ground 'that Sheo’ 
-'Prasad’had no right to execute the decree ' 


“because he had-not paid the full consider- 
‘ation for the -assignment. Reliance is 
~ placed in this connection upon a decision 
` of ‘this court which was given in the course 
of that proceeding and which was to the 
éffect that Sheo Prasad could not be allowed 
“to execute the decree so long as he did 
‘not pay the balance of the consideration 
? money to the original decree-holder. This 
“view was based on the fact found on the 
“evidence adduced in that case that the 
intention of thé ‘parties was that title 

should not pass until the entire «mount 
“of the consideration money had been paid. 


Learned Counsel for the appellants ex-: 


' plained the decision by drawing a dis- 


tinction between the case where there is- 


` total want of title and the case where 

title“is imperfect and made to depend on 
“the performancé of a Condition and wishes 
‘us to apply to'thé present case the princi- 
- ple laid down ia Kalespalli Rajitayiripathy 


V. Kalepally Bhavani ‘Sankaram (16). How- ` 
‘ever that-may- be, there can bé'no doubt ! 


‘on’ reading the order sheet of the’ exe- 
‘ cution Gase ‘that ‘on’ May 15, 1922, the 
, court’ issued‘ a- combined’ notice’ under 
O. XXI, rr. 22-and 16 upon ihe judgment- 
debtor and it appears “to me that the 
“issuing of this notice was'sufticient under 
‘the law to save limitation: Hoth’ parties 
are agreed that: in'determining’ the gues- 
‘tion whether the decree’ was time-barred 
on March 21, 1925, when Execution Case 
(16) 80 Tad. Oas. 103; 47 M 641; 19 1 ; 47 
L J 40; (1924) MW N 527; AIR 1924. Mad dis 3 
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‘No. 46 was started, we will have to read 
“Art.'182 as it then‘ stood, that is to say, as 
‘it stood previous to the amendment of 1928. 
Clause (6). of this article provided that 
‘limitation will run from the date of the 
issde'of a notice to the person against 
whom ' execution is: applied for to show 
‘cause why the decree should not be exe- 
cuted against him when the issue of such 
notice is required by the Code of Civil 
Procedure, 1908. In my opinion, as notices 
under O. XXI, rr.:16 and 22 were issued 
on May 15, 1922, and the’ Execution Case 
No. 46 of 1925 was started within three 


“years of this date, no question of limitation 


can arise. It will appear that both the 
notices under O. XXL, rr. 16 and 22 are 
‘notices which are required’ by the Code 
of Civil Procedure and both these notices 
are meant to enable the judgment-debtor 
to show cause whythe decree should not 
“be executed against him. ‘Mr. Manohar Lal 
contends in the first place that there is 
‘no’ proof that the notices either under 
' 0O. XXI, r. 22 or O. XXI, r. 66 were in 
fact issued but a perusal of the order- 
sheet is sufficient to resolve any doubt that 
may ‘be otherwise entertained on the point. 
Mr. Manohar Lal next contends that no 
notice under O. XXI, r. 22, could have been 
issued until objections had been heard 


_and decided under O. XXI, r. 16. There 


is nothing, however, in the Code of Civil 
Procedure to prevent a court from issuing 
a notice under O. XXI, r. 22 simultane- 
ously with a notice under O. XXI, r. 16 
when the court which happens to pass the 
decree, has also to execute it and 
Mr. Manohar Lal concedes that he is not 
able to cite any authority to the contrary. 
In my opinion therefore the issuing of 
the notice under O. XXI rr. 22 and 16 would 
furnish a fresh starting point for the period 
of limitation and the decree could not 
errs have been barred on March 21, 
1925. 

There is one more point which was raised 
on behalf of the respondent and which 
may be briefly dealt with. It was con- 
tended that the order-sheets of the previous 
execution cases were not formally tendered 
in evidence in the lower Court and 
were not marked as exhibits and so 
they cannot be used as evidence.in the 
present case. It appears, however, from 
the order sheet of the court, below in the 
present case that the records of the previous 
execution cases were’ sent for ‘at the in- 
stance of the decree-holder and a mere per- 
usal of the judgment :of the. lower Court 
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“will show that the order sheets of those tion of Sheo ‘Prasad Singh on May 15, 1922, 
cases were freely used by both the That -being the case, when notice has 
parties as well as by the Subordinate once issued, time runs .anew and it is im- 
Judge. Order sheets being. public docu- material that it was issued on.an application 
ments require no formal proof and each for execution which : was defective or in- 
successive execution proceeding being a valid. The contrary contention was sum- 
continuation of the previous one, the marily rejected by-a Full Bench of the 
learned Subordinate Judge. may not have Allahabad High Court in Deonkal Singh 
considered it necessary to mark them .v. Phakkar Singh (17), the Chief Justice 
formally as exhibits. In any case the res- observing 
pondents were furnished with type-writ- “that order, whether or not it ought to have 
ten copies of these order sheets by the ap- been made or issued, was in. fact an order under 
5 $ > , B 248 of the Code. 
pellants' long before the hearing of this 99” 
_ appeal and they cannot. say that they ne eerie whee a for purpoaes of exe- 
have been taken by surprise. Idonotthink' cution.” - 
that in these circumstances the objection There are decisions of the Patna- High 
‘raised by the respondents hasany force. Court directly in point, in Goberdhan Das- 
As in my opinion the decree sought to be Dwarka Prasad v. Satish Chandra Rai (18) . 
executed is -nottime-barréd, I would al- and in Janendra Prasad Singh-v. Mangal 
low these appeals with costs, set aside the . Prasad Singh (19). In both these cases it was 
order of the court below and direct the held that theissue of notice would give a 
‘court below to proceed withthe execution ‘fresh -start to limitation even though 
according to law. it had been issued.on an application that 
Rowland, J.—The ground on which the : was defective .or not in.accordance with 
learned Subordinate Judge held thatthe “Jaw. . In Aditya Prasad Singh v. Ram 
_ execution was barred by limitation isthat ‘Karayan Das (20) decided by a: Special 
“the previous Execation No. 46 of 1925 was ' Bench of the Patna High Court, the Chief 
time-barred, being beyond three years -Justice observed : 
from the proceedings taken in execution a perhaps ought to tention: r w no longer 
s “ 4 ; - DOLL 1 e 
in 1919. He rejected the contentions of i Gode, je vad "mately von ” the ronid ‘that the 
the decree-holder — that the proceedings : seventh execution petition was not in accordance 
- taken in 1922 within three. years of the pro- with law.” 
ceedings of 1919 were available as afresh Clearly that objection was aban- 
starting point for limitation; and that the ' doned as being indefensible. If I am 
question of the execution of .1925 being ' correct in this, the whole case is thereby 
time-barred was concluded against the judg- concluded against the respondents. But 
ment-debtors by the constructive applica- -` the contention that Sheo Prasad Singh's 
tionof the principle of res judicata in con- application was not an application in ac- 
‘sequence of the judgment-debtors having . cordance with law should also in my view 
been served with notice under O. XXI, be rejected, on the authority of Kalespalli 
r. 22in 1925 and not having appeared - Rajitagiripathy v. Kalepally Bhavani 
‘to show cause why the decree should not - Sankaram (16). I respectfully agree with 
be executed. ‘the whole of my learned brother's reason- 
In dealing with the question whether : ing and findings on the question of service 
“the proceedings taken in 1922 could give of notices in the 1925 execution and as to 
a new start to limitation, the Subordinate the effect of such service, I do not pro- 
‘Judge held that the steps taken .by.an pose to discuss these matters in detail 
assignee whose title was incomplete would : because after:reading my. learned brother's 
.not avail as “steps-in-aid” of execution . judgment it seems tome there is really 
for the purposes ofcl. 5of Art.182 of the nothing more to be said. 
Limitation Act. ` N. Appeals allowed. 
He has not considered the effect of cl. 6 of . p-q7y 15 A84. 
‘Art. 182 which at the ce relevant Hones ' 018) 69 Ind. Cas. 668; 1 Pat. 609; A IR 1922 Pat. 597; 
roceedings wasso worded as to give the 4P LT 263 Lee h 
“Gae hadar a fresh start for limitation . , (19) 90 Ind. Oas, 847;7 P LT 330; (1925) Pat. 315; 
66 ka $ [$] 4 Al R 19:6 Pat. 160 
from “theissue of notice’ under O. XXI, '” (99) 67 Ind, Oas,-531; 5 Pat. 1; 6P LT 270;, (1925 
T. 22.0f the Code of Civil Procedure. : Pat 121; A 0R.1995.Pat: 474-(F. B.). . 
The -record shows . that notices 
bothunder O. XXI, r. -16, and -under 
0.. XXI, r; 22 were issued on the; applica- 


106 


OUDH CHIEF COURT 
Criminal Appeal No. 401 of 1938 
October 10, 1933 
SRIVASTAVA AND ALLSOP, JJ. 
NANKAU —Accusep—APPELLANT 
versus 
EMPEROR—Oppositre PARTY. 


Criminal trial— Circumstantial evidence-—-When 
sufficient to justify conviction—Absence of evidence to 
connect accused with commission of crime—Conviction, 
egality of. z Bae 
ee a evidence in order to justify a con- 
viction must be evidence which unmistakably points 
to the guilt ofthe accused. It must be reasonably 
inconsistent with any theory of the accused's 
innocence. Where there is absolutely noevidence to 
connect the accused with the commission of the 
crime and the conduct of the accused subsequent to 
the occurrence is also more consistent with his 
innocence than with his guilt, a conviction is not 


justifiable. , 
: Or. A. against an order of the Sessions 


Judge, Sitapur, dated September 6, 1933. 

Mr. B. N. Roy, for the Appellant. 

Mr. G. H. Thomas, Government Advocate 
for the Oppoiste Party. 

Judgment.—This is an appeal by Nan- 
kau who has been convicted by the 
learned Sessions Judge of Sitapur of the 
murder of one Musammat Jasoda under 
s. 302, Indian Penal Code, and sentenced 
to death. The reference for confirmation 
of the death sentence is also before us. 

The facts of the case as disclosed by the 


prosecution 


lows :— 
“The deceased Musammat Jasoda was the 


kept wife of Lallu P.W.No. 1. About the 
time of the murder Lallu used to stay day 
and night at his threshing floor and Mus- 
ammat Jasoda used to take his meals to 
him. On May 28, 1933, Musammat Jasoda 
did not take his mid-day meal to the 
threshing floor, so Lallu went to his house 
at about l P. m. to find out why he did not 
get . his food. Musammat Bhikan the 
younger sister of Musammat Jasoda was 
staying at his house at that time. 
Sheinformed Lallu that the accused 
Nankau had come to the house in the 
morning and asked Jasoda to go to the 
jungle to fetch fodder. Shortly after, 
Jasoda had proceeded to the jungle and 
had not returned. Lallu then went to. the 
jungle and met Bachchu P. W. No. 4 who 
informed him that he had seen the corpse 
of Musammat Jasoda lying in the jungle. 
He wentto the spot guided by Bachchu 
and on reaching the place found Musammat 
Jasoda lying dead in a pool of blood. 
There were wounds on her neck, face and 
other parts of her body. He then returned 
to his threshing floor and sent his brother 
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Munnu P. W. No. 2 to lodge a report at 
the Police Station. Munnu went to Police 
Station Talgaon, a distance of about five 
ae and reported the occurrence at about 

P. M. 

The Station Officer proceeded at once to the 
scene of occurrence and reached there at 
about 9 P. m. He recorded the statements of a 
number of witnesses on May 28 and 29, and 
went away to Bitapur on May 30, in con- 
nection with another case. He again re- 
turned to the village on June 1, and 
arrested the accused Nankau on June 2, 
1933. Nankau made over one gandasa and 
one khurpa to the Sub-Inspector after taking 
them out from a rubbish heap in his 
courtyard. Led tothe scene of the murder 
by the accused, the Sub-Inspector also 
discovered some ashes which the accused 
is said to have stated as being the ashes 
of his dhoti which he had burnt. The 
accused was examined by Dr. Jagdamba 
Prasad on June 3, 1933, and he was found 
to have some scratches on his body. The 
prosecution have also led some evidence 
showing that the accused Nankau was 
carrying cn an intrigue with Musammat 
Jasoda, that one baba who was. the guru 
of Lallu as well as Musammat Jasoda had 
been staying with them for ten or fifteen 
days before the incident and that Nankau 
was dissatisfied with Jasoda on account of 
her pre-occupation in looking after the 
needsand comforts of this baba. 

Admittedly there is no direct evidence 
of the commission of the offence. The 
learned Sessions Judge” has ; held the 
charge established against the accused on 
the strength of the circumstantial evidence. 
Aswe have stated above there is some 
evidence of the intimacy which existed 
between the accused and the deceased. 
The fact of Nankau’s intimacy wita 
Musammat Jasoda may therefore be con- 
ceded. Though there is only the uncorro- 
horated statement of Musammat Bhikan 
P. W. No. 3 about the alleged conversation 
between Nankaw and Jasoda on the morn- 
ing of May 23, 1933, yet we are pre- 
pared to accept it because the learned 
Sessions Judge appearsto have believed 
this witness, Jt is in evidence that Musam- 
mat Jasoda had some goats and used to 
go to cut fodder for them, so there was 
nothing unusual in her being asked to go 
to cut fodder that morning. 

Next we have the evidence of two wit- 
nesses P. W. No.6 Maiku and P. W.No. 8 


_Auseri about their seeing Nankau going to 


the jungle at about 84.m, that morning, 
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` None of them deposes about Nankau carry- 


ing any gandasa or khurpa with him. But- 


“they say that Nankau had a dhoti thrown 
over his head and that his hands were 
not visible. They admit that he was 
smoking a biri as he was-going to the 
jungle. It seems difficult to suppose that 
he could have ‘successfully concealed a 
gandasa anda khurpa in the dhoti which 
~ he had thrown over his head. It is also 
in evidence that the jungle is not an 
unfrequented one and the village people 
usually go there for fodder. Under the 
circumstances the mere fact of the accused 
having been seen going to the jungle on 
the morning of the occurrence does not 
necessarily prove his guilt. 

We have also the evidence of P. W. No. 11 
Birjee and P. W. No. 12 Gurcharan who 
claim to have seen Nankau returning from 
the jungle about mid-day. He was wearing 
half a dhoti and had covered himself with 
the other half, Neither of these witnesses 


makes any mention of his carrying any . 


khurpa or gandasa at that time. This evi- 
dence is wholly inconclusive. 

As regards the discovery of the gandasa 
and khurpa from the rubbish heap it is 
also of no consequence. They were exa- 
mined by the Chemical Examiner who re- 
ported that they did not bear any blood- 
stains, They are articles which’ could be 
found in any village home and therefore 
the mere recovery of them from the house 
of the accused-appellant can be no evidence 
of his being responsible for the murder. 

Lastly as regards the ashes. The note 
made by the Sub-Inspector in the reco-ery 
list shows that the Sub-Inspector himself 
discovered the ashes when he went into 
the jungle with Nankau, and that the latter 
then stated that they were the ashes of his 
dhoti which he had burnt. The statement 
is clearly inadmissible. 

This is the entire evidence relied upon 
by the learned Sessions Judge against the 
accused Nankau. Circumstantial evidence 
in order to justify a conviction must be 
evidence which unmistakably points to the 
guilt of the accused. It must be reasonably 
inconsistent with any theory of the accused's 
innocence. In the present case, as we have 
pointed out above, there is absolutely 
no evidence to clearly connect the 
accused ` with ` the commission of the 
crime. - Even the fact of the accused’s 
having prompted the deceased to go to 
the jungle on the morning of the occurrence 
or of the intimacy between the accused 
and the deceased, was not mentioned in 
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the First? Information Report made by 
Munnu, the brother of Lallu. Prosecution 
Witness No. 1, Lallu, P. W. No. 5 
Gokul and P. W. No. 8 Auseri 
admit that the accused Nankau 
was present in the village during the 
Police investigation. He had also gone 
with the other village people to see the 
corpse of Jasoda when the news of her 
being murdered became known in the 
village. The statement of the Sub Inspec- 
tor that the accused did not appear before 
him inthe face of the statements of the 
three prosecution witnésses above referred 
to, does not appear to be reliable. Thus 


“the conduct of Nankau subsequent to the 


occurrence is also more consistent with his 
innocence than with his guilt. 

Having given our careful consideration 
to all the evidence and circumstances of the 
case, we are constrained to the conclusion 
that the prosecution has utterly failed in 
bringing home the guilt tothe accused. 

We accordingly allow the appeal, set 
aside the conviction and sentence and order 
that the appellant should be set at liberty 


- at once. 


N. Appeal allowed. 


OUDH CHIEF COURT 
Civil Appeal No. 100 of 1932 
November 14, 1933 
Srivastava, J. 
SUBRATI AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
MADHURI SARAN—P.atntirr— 
RESPONDENT 
U, P. Municipalities Act (II of 1916, ss. 116 (g), 
219 (c)—Absence of resolution of Municipal Board 
closing a public lane--Absence of evidence to show 
delegation of power to Chairman of Public Works 
Committee—Sanction granted by Chairman’ to close 
lane—Legality of —Suit in respect of encroachment on 
lane—Maintainability of. f 
Under s. 118, el. (g) of the United Provinces Muni- 
cipalities Act (II of 1916), the property in all public 
streets and things existing on or appertaining to 
such streets vests in the Municipal Board. Section 
219, cl. (e) of the Act authorises a Board to turn, 


- divert, discontinue or close any public street vested 


init. In the absence of any resolution of the Board 
directing the closing of a public lane andin the 
absence of any evidence to show that the Municipal 
Board had delegated its power under s. 219, cl. (c) 
to the Chairman of the Public Works Committee, 
it cannot be held that the sanction granted by.the 
Ohairman of the Public Works Committee can be 
regarded asan order of the Municipal Board closing 
a public lane. In such case there is nothing to 
prevent a person from seeking relief against the 
defendants in respect of encroachment made by 
them on land which is a public lane. 
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C A. against the order of the Additional 
.Subordinate Judge, Gonda, dated .Febru- 
sary 29, 1932. 

Messrs. M. Wasim and M. Ayub, for the 
_Appellant. 

Mr. M. Husain, for the Respondent. 

Judgment.—The plaintif brought a 
suit in the court of the Munsif of Utraula 
“for a perpetual injunction based on alleged 


. rights of easement for removal of certain 


constructions and 


‘for damages. The - 


. learned Munsif -decreed the claim in. full 
‘except that he reduced the claim for 


, damages from. Rs. 
appeal the learned Additional Subordinate ; 


400 to -Rs. 100. On > 


‘Judge of Gonda affirmed the decree of the 


-in second appeal. 
the appellants has not questioned the 


Sy 


trial Court with a slight modification 
which was to the effect that a door opened 


by the defendants need not be closed. 


The defendants have come to this court 
The learned Counsél for 


finding arrived at by both the courts below `’ 


. that the. open space of land which inter- | 
. venes between the houses of the parties was 


„a publie lane, 


His contention is that as 
defendant No. 1 had built his house with 
the permission of the Municipal Board, it < 
must be taken that the Municipal Board - 
had ordered the closing of the public lane 
which they were empowered to do under 
the provisions of the Municipalities Act. 
But the learned Counselis unable to refer < 
me to any resolution or order of the Munici- : 
pal Board ordering the public lane to be : 
closed. All that he-can show is that the. 
Chairman of the Public Works Committee - 
had sanctioned the defendant’s application 


for building on the land in dispute subject - 


to certain conditions contained in the order, 


_ I am told that the Chairman of the‘Public 
` Works Committee granted the sanction 


ae By 


under authority which had been delegated - 


to him by the Board. This order of the 


- Chairman ofthe Public Worss Committee : 


is Hx. lonthe record. I can see nothing 


: in this order to show that the Chairman Ae 


the Public Works Committee at the time ' 


- when he granted the sanction was aware of 


the land in question being a public lane, 


“but even assuming that he granted the : 
< sanction knowing that the land was a 


publiclane, this order of the Chairman 
cannot in any sense be regarded as an order 
“of the Municipal Board directing the public 
| lane to beclosed. Under s. ‘116, cl. (g) of the : 
: United Provinces Municipalities Act + 
~ (QI of 1916) the property in all public 
» Btreets and ` things existing on or apper- 
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_ taining to such streets vests in the Munici- 
pal Board. Section 219, cl. “c) of the Act 
authorises a Board to turn, divert, disconti- 
_nue or close,any public street vested init. 
In the absence of any resolution of the 
‘Board directing the. closing of this public 
_lane-and in the absence of any evidence 
to show that the .Municipal Board had 
delegated its power under s. 219, cl: (e) to 
“the Chairman of the Public Works Com- 
- mittee, Iam unable to hold that the sanc- 
“tion granted by the ‘Chairman of the 
.Public Works Committee can be regarded 
as an order ofthe . Municipal Board -closing 
; this public lane. I can, therefore, see 
“nothing i in Ex. A-lto prevent the plaintiff 
from seeking relief against thé defendants 


„in respect of. the ‘encroachment made by 


-them on the land, in suit which -has been 
_found to bea public lane. 
:Next it was .contended that she main 
„grievance of the plaintiff _ was; in respect’ of 
‘interference with the easement about the 
‘flow of water from his house. It is argued 
. that asthe defendant. has made adequate 
arrangements. for the flow of .water. from 
, the water spout of the plaintiff's house to 
the roof of the defendant’s house, the plain- 
‘tiff should not have been .given a decree 
_fordemolition of the building constructed 
. by the defendant. .In my opinion this con- 
: tention also is without force. - In para. 2 of 
othe plaint the plaintiff alleged- that the 
. land in dispute was a public way. In para.3 
he stated that the door of the plaintiff's 
house opened onthe land in suit, and the 
water spouts of his house also threw water 
on the said land. In para. 7 it was said 
that the plaintiffhad got a right of ease- 
„ment on the disputed land. - Finally i in his 
prayer for relief he claimed demolition of 
the wall constructed by the defendant No. 1 
so as to remove the encroachment: from the 
lane, Thus reading the plainf as a whole 
, Lam in agreement with the learned Sub- 
ordinate Judge that.the.claim made by the 
plaintiff was not based merely upon the 
interference with the flow of water, but 
related also the respondent's right of user 
of the public lane. It is. not possible to ° 
„restore the plaintiff completely to his right 
“of userofthe lane without the demolition 
„of the wall in question. 
For the above.reasons I am of opinion 
cthat the decision of the lower Court is 


correct. ‘The appeal : fails and is dismissed 
_with costs, 
N. Appeal dismissed, 


git 


Criminal Appeal No. 1459 of 1932 
March 24, 1933, 
BROADWAY; AND. ABDUL Qapte, JJ. 
MACHHIA AND orasrs—Convicts 
— APPELLANTS 


versus a. 
EMPEROR—Oprosits Party 
. Penal Code (Act XLV of i869), ss. 147, 149, 802— 
Accuséd instigating others to beat the deceased— 
Assault and death—O ffence—Unpremeditated fight as 
d. result of abuse and sudden quarrel— Unlawful 
assembly, if constituted— Rioting. 

A person who instigates others , to beat the deceas- 
ed and they inflict several injuries on him resulting in’ 
His death, cannot escape responsibility for abetment: 
of murder and he should .be convicted under s. 30”, 
Penal .Oode, , ; 

, Where exchange. of abuse between two parties led 
toa sudden quarrél andthe fight that ensued be~- 
tween the parties was unpremeditated, - and during’ 
the fight members of the two parties began to 
assault one another resulting in, injury to both sides : 

, Held, that there was no unlawfal assembly with a 
common object and that the accused were guilty of 
only;,rioting and not for an offence undere. 302, Penal- 
Gode, real with s. 119 although some of ‘them 
might be guilty under s 302 for “the acts committed 
by them. y 
Or. A. from an order of the Additional. 
Sessions _ J udge, Jhang, date! Novem- 
ber 17, 1932. 

Mt. Din Muhammad, for the Appellants. 

Mr. D. R. Sawhney, for the Crown. 

Abdul Qadir, . J.—The' ‘pedigree 
table* will illustrate the relationship bet- 


ween. the parties to this, case. 


Tih see 


sons of Bahawal from the first wife, while’ 
the party of the complainants represents 
the son of the second. wife. There had’ 
admittedly been bad blood betwéen the 
parties, which started owing to the break- 
ing of a betrothal, followed by complaints 
to the canal anthorities and other officers 
by one party. agaizist the other on various 
occasions. A few days before the oceurrence 
with which we are concétnéd'in this case; 

a complaint had been madé to the canal 
authorities by Muhammad and Wali’ 
against Mathela and Nawab charging them 

with having taken water in excess of their 
due. On Match 2, 1932, trouble betwéen 
the parties arose over the cutting of some 

trees onthe banks of the canal. Mathela 
and Nawab complained to Sardar Budh 
Singh, overseer, that Machhia had cut a tree 
belonging to Government. Budh Singh told 
them to send a formal complaint to the Sub- 
Divisional Officer at Gojra before he could 

take any action. They promised to do so 
end thereupon Budh Singh gave them a 


*For Pedigree table, see page 110—(Hd]. 
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had two wives and the party accused in- 
this case represents the sons and grand:' 
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letter to Khushal lambardar asking him to 
go to the spot and.to watch the tree alleged 
to have been cut by Machhia and that he 

would himself come to the spot. Mathela 
and Nawab got a letter written at the Post 

Office addressed to the Sub-Divisional 

Officer and.. sent it under a registered: 
cover and then proceeded to the spot where 
the tree said to have been cut by Machhia 
was. Théy took with them Umar Hayat, 

son of Khushal lambardar as the latter was 
absent from thè village. Budh Singh joined 
them and Machhia and some members of 
his party also,came. The tree that had 
been cat was ‘pointed out and the overseer 
expressed the opinion that it was a tree be- 

longing to Government. Machhia thereupon 
said that he could also point out trees cut by’ 
the other side and he took Budh Singh 
to the spot where the tree said to have 
been cut by Mathela’s party was. That 
was near Lal's field. Lal is the real bro- 
ther of Mathela and step-brother of Mach- ` 
hia. On inspecting the spot in the pre- 
sence of the parties, Budh Singh declar- 
ed that the tree appeared to belong to Lal. 
This annoyed Machhia; who said he could 
point out another tree. While he was 
taking Budh Singh and the other persons 
present to show another tree the parties: 
of Machhia and Mathela began to abuse- 
one another and Machhia got so angry 
that he shouted to his companions to beat 
Mathela and to teach him a lesson. There- 
upon, Pahlu and some othér. members of 
the party of Machhia began’ to beat 

Mathela. It was noticed at that stage. 
that Pahlu was hitting Mathela with a 
toka and some of the others were beating 
hifi with sticks. Mathela got five injuries: 


“catised by sHarp edged weapons on his per- 


son and four, other _ injuries, including 
abrasions, caused by some blunt weapons. 
Several persons were injured on both sides, 
The matter -was reported to the Police. 
Mathela. was taken to the hospital where 
he died on March 5, 1932. Seven "pera. 
sons were challaned under 6. 302, 
Penal Code, for having caused the death 
of Mathels: They were Machhia, Pahlu, 
Naman, Muhammad, Manak and Wali, 
They were committed to the Sessions and 
have been. convicted by the Additional 
Sessions Judge of Jhang under s. 302-149, 
Penal Code, and Machhia and Pahlu have been 
‘sentenced to death, while the other five ac- 
cused have been sentenced to transporta- 
tion for life. They have appealed through 
Mr. Din Muhammad, who has addressed, 
usat length on their behalf, and we Have also 
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heard the Public Prosecutor for the Crown. 
[His Lordship discussed the evidence of the 
eye-witnesses, and held it to be in the 
main true and relying upon it observed:] 

“I have no doubt that all and the seven ap- 
pellants were present at the time of this occurrence, 
nor have I any reason to doubt that Pahlu caused in- 
juries to the deceased with a toka." 

Whether he had the toka with him at 
the time of the occurrence or he picked it 
up from somewhere, appears to me to be 
immaterial so far as the guilt of Pahlu 
is concerned. His offence, considering 
the number of injuries caused and the 
part of the body hit and the nature of 
the weapon used, amounts to nothing short 
of murder. I would, therefore, dismiss the 
appeal of Pahlu and confirm the sentence’ 
of death passed against him. 


As ‘regards Machhia, though I am sat- 
isfied that he did not catch hold of Ma- 
thela when the latter was being injured 
by Pahlu, yet I am convinced that he 
was instigating others to beat Mathela, and 
if, in his presence and while he was in- 
stigating, the toka was used repeatedly 
for causing injuries to the deceased, I can- 
nob see how he can escape responsibility 
for the abetment of the murder committ- 
ed by Pahlu. I think his conviction under 
s. 302, Penal Code, is justified by the 
evidence on the record, though 1 think 
under the circumstances disclosed above, 
his sentence may be commuted to one of 
transportation for life. 


The next question to be considered is 
the responsibility of the other appellanis 
with regard to the offence committed by 
Pahlu. It has been argued by the Counsel 
for the appellants, that s. 149 does not 
apply to the facts of this case and that 
the circumstances clearly show that the 
fight that occurred between the two par- 
ties was unpremeditated and was the re- 
sult of the abuse of both sides and the 
sudden quarrel resulting therefrom. I 
think there is force in this argument and 
it seems tome that when Pahlu and 
others attacked Mathela, members of each 
party began to assault one another and 
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both sides were injured in the affray, bub 
there was no unlawful assembly of the 
accused at that stage with any common 
object. The fact that the party of the ac- 
cused received a large number of injuries, 
including grievous hurts caused to Muham- 
mad which has not at all been explain- 
ed by the evidence of the prosecution, 
lends colour to this belief. In these cir- 
cumstances I do not see that the mem- 
bers of the accused party, other than 
Pahlu and Machhia, were guilty of any 
offence beyond rioting. I would, therefore, 
accept their appesls and set aside the 
sentence pissed against them of transpor- 
tation for life under s. 302-149; Penal Code, 
and convicting them of offence under s. 147, 
Penal Code, I would sentence them to two 
years’ rigorous imprisonment each. 

I would dismiss the appeal of. Pablu 
and accept that of Machhia to the extent- 
of modifying the sentence and reducing it 
to one of transportation for life. 

Broadway, J.—I agree in holding that 
Pahlu has been correctly found guilty of: 
offence ander s..302, Penal Code, and that 
there being no extenuating circumstances, 
the sentence of death passed on him should 
be confirmed. I also agree in the view 
expressed by my learned brother in the 
case of Machhia. No doubt his instiga- 
tion consisted in the main of verbal en- 


‘couragement and he has not. been shown 


to have taken any active part in the as- 
sault. on the deceased; .nevertheless, I 
consider that, on the facts found in this 
case, he must be held responsible for 
the act committed by Pahlu- whom he in- 
stigated in his attack on the deceased., 
I “also agree that in his case the death’ 
penalty is not necessary and that the sen- 
tence should be reduced to one of trans- 
portation for life. So far as the remain-’ 
ing appellants are concerned, I agree 
that their conviction should be altered in 
the case of each one of them to one under 
s. 147, Penal Code, and that the sentences 
in each case should be reduced to one of 
two years’ rigorous imprisonment. 
N. Order.accordingly. 


(Pedigree Table referred to on page 109.) 











Sons from first wife = BAHAWAL = Sons from second wife 
Loe | : ; | | 
Muhabati Naman . Machhia Lal Mathela 
(accused) (accused). | (deceased) 
hear Zulfikar. 
Wali Pahlu Beg (P. W.) 
{accused), (accused) J et | 
° Ahmad (accused), Manak (accused). Muhammed 


(accused), 
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OUDH CHIEF COURT 
Criminal Appeal No, 320 of 1933 
August 18, 1933 
Raza AND ALLSOP, dd. 


UJJA AND orHERS—AcocusED — APPELLANTS 


versus 
EMPEROR—Opposits Party. _ 

Criminal trial—Unsatisfactory and doubtful 
nature of prosecution evidence—Benefit of doubt, if 
to be given to accused—Gravest suspicion against 
accused—Whether sufficient for conviction—Untruth- 
ful nature of a large portion of prosecution evidence 
~-Conviction on residue without corroboration— 
Legality of. 

The gravest suspicion against the accused will 
not suffice to convict them of a crime, unless evi- 
dence establishes it beyond doubt. When the pro- 
secution evidence is unsatisfactory and doubtful, the 
accused must be given the benefit of the doubt and 
the court need not go into the defence. The weak- 
ness of the defence must not be allowed to .bolster 
up a weak case for the prosecution, which must not 
only establish”the guilt of the accused but establish 
it beyond any reasonable doubt. 

When the prosecution witnesses are found to be 
untruthful as to the greater partof their evidence, 
it would be dangerous to cenvict the aceubed on 
the residue without corroboration. Enmity is a double- 
edged weapon, and what would be a reason for the 
murder might also be a reason for fabrication of a 
false case. | 

Cr. A. against an order of the Sessions 
Judge, Hardoi, dated May 10, 1933. 

Mr. R. F. Bahadurji, for the Appellant. 

Mr. H. K. Ghose, for the Crown. : 

Judgment.—Raghubir Sahai of Bilgram 
was a-zamindar of village Katri Mahadeva, 
in the Tahsil of Bilgram, District Hardoi. 
There is no abadi in the village Katri 
Mahadeva proper. Katri Mahadeva con- 
sists of several hamlets, namely Nokhey- 
purwa, “Mbhkampurwa, Dinapurwa, Khar- 
kanpurwa and Banglapurwa. Raghubir 
Sahai was murdered ata place in Katri 
Mahadeva on November 6, 1932. The report 
ofthe occurrence was made at the Bilgram 
Police Station on November 6,1932, at 10 r. m. 
The prosecution case may be summed up 
as follows: On November 6, 1982, at about 
8 o'clock, Raghubir Sahai left Bilgram for 
Katri Mahadeva, accompanied by his 
ziledar, Babu Ram, and his cousin, Chhotey 
Lal, in order to let out some lands to ten- 
ants. They reached Nokheypurwa at about 
noon, and stayed there for some time 
at the kothar. He sent Himma to Mohkam- 
purwa to collect such tenants there as 
were desirous of taking land or rent. 
Raghubir Sahai himself reached Mohkam- 
purwa with his ziledar, Babu Ram, and his 
cousin, Chhotey Lal, at about lp. m. and 
stopped at the door of the Mukhia, Daryai 
Singh. He met there, Ajodhia Prasad, 
ziledar of one Pandit Jugal Kishore, and 


certain other persons, including Chunni. 
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Kachhi and Himma Kachhi. Pandit Jugal 
Kishore is one of the co-sharers of Katri 
Mahadeva. Raghubir Sahai let out some 
plots to oneor two tenants there. He then 
left Mohkampurwa for Banglapurwa, taking 
Adjodhia Prasad also with him. Bangla- 
purwa is about a mile from Mohkampurwa. 
Ajodhia Prasad, Chhotey Lal, Himma 
Kachhi Bateshur, Gajja Chunniand Daryai 
Singh were inthe company of Raghubir 
Sahai at the time he left Mohkampurwa for 
Banglapurwa. Raghubir Sahai and others 
reached Banglapurwa at about 2-30 P. m. 

They were sitting in front of the Bangla 
at about 3 p.m. when some fifty or sixty 
persons, armed with lathis and spears 
came up suddenly. Raghubir- Sahai and 
his companions left the place and went 
towards the northof the Bangla. Puttu 
Lal and Raghubar Dayal, who were the 
leaders of the said party of fifty or sixty men, 
shouted totheir companions to kill Raghu- 
bir Sahai at once, Thereupon Ujja, Dalla, 
Chhotta, Mathura Singh and Chhannu, 
accused attacked Raghubir Sahai. Mathura, 
Singh and Chhannu were armed with spears 
and Ujja, Dalla and Chhotta, with lathis. 
They inflicted many injuries on Raghubir 
Sahai and the result was that he (Raghubir 
Sahai) was killed on the spot. Chhotey Lal, 
Ajodhia Prasad, Nanhun and Himma 
Kachhi rushed to save Raghubir Sahai; 
but they were also beaten and left the 
place in fright. They ran away and stood 
at a distance of about 100 paces from the 
place of occurrence. Then the assailants’ 
left the place and some ong of their party set 
fire to the Bangla. Chhotey Lal and ‘others 
then placed the dead body of Raghubir 
Sahaion a bullock cart and proceeded to 
the Bilgram Police Station. The Police 
Station wassome ten miles from the place 
of occurrence: They reached there at about 
9-30 Pr. m., and then Chhotey Lal made the 
report Ex. 2, at about 10 p.m. 


The Police investigation started without 
any unnecessary delay, and then ten per- 
sons, namely Puttu Lal, Raghubar Dayal, 
Chhotta Ahir, Ujja Ahir, Dalla Ahir, Semai 
Brahman, Jummai Musalman, Maiku 
Naddaf, Chhannu Brahman and Mathura 
Singh, were sent up for trial. Cbhhannu and 
Mathura Singh were charged under ss. 148, 
302, 323 and 436, Indian Penal Code (read 
with s. 149, Indian Penal Code). The re- 
maining accused were charged under 
ss. 147, 302, 323 and 436, Indian Penal 
Code (read with s. 149, Indian Penal 
Oode). ê 

The learned Sessions Judge acquitted 
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Puttu Lal, Raghubar Dayal, Chhotta.and 
Jumai, accused. He convicted Ujja and 
Dalla under as. 302; 
Penal Code (read withs. 149, Indian Penal 
Code), Chhannu and Mathura Singh were 
convicted under ss. 302, 148 and 323, 
Indian Penal Code (read with s. 149 
Indian Penal Code). Semai and Maiku 
were convicted under ss. 147, 323 and 325, 
Indian Penal Code (read with s. 149, Indian 
Penal Code). Ujja and Dalla were sentenc- 
ed to transportation for life under s. 302, 
to one year's rigorous imprisonment under 
s. 147 and three months’ rigorous imprison- 
ment under s. 323, Indian Penal Code. Ch- 
hannu and Mathura Singh were sentenced 


to transpo:tation for life under s. 302, 18. 


months’ rigorousimprisonment under s. 148, 
aud three months’ rigorous imprisonment 
under s. 323, Indian Penal Code, Semai and 
Maiku were sentenced to one year’s rigor- 
ous imprisonment under s. 147, one year's 
rigorous imprisonment under s. 225 and 
three months’ rigorous imprisonment under 
s. 323, Indian Penal Code. They were also 
sentenced to a‘fine of Rs. 50 (and in default 
three months’ rigorous imprisonment) each. 
All of them were acquitted of the charge 
under s. 436, Indian Penal 
six men, namely Ujja, Dalla, 
Mathura Singh, Semai and Maicu, have 
appealed to this couit. 4, 


We have examined. the record and heard ~ 


the learned Counsel on- both sides. In our 


opinion this is a very doubtful case and ` 
the appellants must be given the benefit. 


ofthe doubt. There is no doubt that 


Raghubir Sahai was murdered on Novem- 


ber 6, 1932, in Katri Mahadeva. He was 
brutally murdered, and his death was due 
to shock and ‘bleeding due to multiple 
wounds and fracture of base of the 
skull. Chhotey- Lal, Ajodhia Prasad 
and Himma had also received simple 
injuries. ; 
persons were responsible for the injuries 
caused to Raghubir Sahai and his com- 
panions, The question for consideration is, 
whether the evidence on record is sufficient 
to justify the conclusion that the appellants 
named above were concerned in the crime. 
_ As remarked by the learned Sessions 
Judge, Chhotey’ Lal, Ajodhia Prasad, 
Nanhun and Himma are by no means inde- 
pendent witnesses. The 
prosecution rests mainly on their evidence. 


It is in evidence that several independent 


witnesses were present at the time and 
~ placeof occurrence, but none of them has 
veen examined on behalf of the prosecution. 
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Code. All the ` 
Chhannu, 


There is no doubt that several. 


ease for the. 
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The Crown's failure to produce Daryai Singh, 
Jai Lal and Mihin Lal and others, who were 
present at the time and place of occurrence, 
stamps the Crown's case ab initio with 
grave suspicion. In this case the Crown has 
not discharged or satisfied their legal duty. 
It is noticeable that the learned Sessions 
Judge has convicted the appellants, named 
above, onthe very evidence on which he 
has acquitted Pattu Lal, Raghubar Dayal, 
Chhotta and Jumai accused. These men 
have been very properly acquitted. We are 
satisfied that. they were not present at the. 
time or place of occurrence and were not 
guilty of participation in the crime. It 
appears that they were falsely implicated ` 
in the case. In our- opinion it is quite 
unsafe to rely on the evidence of the prosecu-_ 
tion’ witnesses named above and to hold 
on their evidence that the appellants were. 
concerned in the crime. If they chcose to 
suppress the real facts and give false evi- 
dence in order to implicate ihe enemies of, 
the person in whom they were highly 
interested, the only result is that persons: 
who may probably be guilty have to 
be acquitted. False evidence must inevit- 
ably damage the whole fabric of ihe 
prosecution case, | 

When the prosecution witnesses are found 
to be untruthful as to the greater part of 
their evidence it would be. dangerous to 
convict the accused on the residue without, 
corroboration, It should be borne in mind. 
that enmity is a double-edged weapon, and 
what would .be a reason for the murder 
might also be reason .for fabrication of a 
false case. Chhotey Lal appears to be one 
of the most important witnesses in this case. ` 
He had made the report, Ex. 2, at the’ 
Bilgram Police Station. His statement in, 
the report as to the place of occurrence 
is quite inconsistent with his evidence on 
that point. Ifthe murder was committed 
at Banglapurwa it is difficult to understand 
why no person of that Purwa was examined 
on behalf of the prosecution. Itis strange’ 
that no person of that village witnessed 
the occurrence which is alleged to have’ 
taken place in broad daylight at about 3 
P. M. Itis said that Raghubir Sahai deceas- 
ed was very strict in his dealings with his’ 
tenants in Katri Mahadeva, and that he 
was an oppressivé and high-handed zamin- 
dar. We do not find that the appellants’ 
who have been convicted in this case were 
the principal enemies of Raghubir Sahai or’ 
on particularly inimical terms with him. 
The mere fact that he had taken ejectment’ 
proceedings against some of them does not ` 
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establish that they had entered into a 
conspiracy tokill him. We are asked to 
believe that fifty or sixty persons had 
conspired to kill Raghubir Sahai; but there 
is no evidence whatever to prove any con- 
spiracy. The story that Puttu Lal and 
Raghubar Dayal had organized the mur- 
derous attack on Raghubir Sahai is certainly 
untrue. The appellants cannot be convicted 
simply because they live within five miles 
of the place of occurrence, and are said to 
be on inimical terms with Reghubir Sahai 
as he had taken ejectment proceedings 
against them or theirrelations, The gravest 
suspicion against the accused will not 
suffice to convict them of a crime, 
unless evidence establishes it beyond doubt. 
When the prosecution evidence is unsatis- 
factory and doubtful the accused must be 
given the benefit of the doubt and the 
court need not go intothe defence. The 
weakness of the defence must not be 
allowed to bolster up a weak case for the 
prosecution, which must not only establish 
the guilt of the accused but: establish it 
beyond any reasonable doubt. i 

In our opinion the charges are not satis- 
factorily made out against the appellants 
and they must be acquitted. Hence we 
allow the appeal, set aside the convictions 
and sentences of the appellants named 
above, and direct that the appellants be ac- 
quitted and released. The fine, if paid, will 
be refundéd. K 

N. Appeal allowed. 


OUDH CHIEF COURT 
Criminal Appeal No. 218 of 1933 
August 1, 1933 
“SMITH AND ALLSOP, JJ. ; 
ITWARI—Prisonsx—APPELLant 
‘ versus 
EMPEROR—Opvzosire Paery .. 
Criminal Procedure Code (det V of 1898), s. 164—~ 
Whether applies to oral confessions—Hvidence Act 
(L of 1872),s 26—Admissibility of oral confessions— 
. Gonfession—Suspicion that accuset miy” make 
antrue confession—Fact that confession is made more 
than once—W hether ground for believing it—Retracted 
confession— When can be acted upon by court. 

An oral confession to a Magistrate is admissible 
in evidence under s. 26, Evidence Act and cannot 
be affected by the provisions of s. 164, Oriminal 
Procédure Code, which refer only to confessions which 
are recorded and not to oral confessions. 

If ina criminal trial there is ground for suspicion 
that the accused was prepared to make an untrue 
confession, the fact thut he made if on more than 
one occasion is no particular reason for believing it. 
Nor does the fact that the accused did not withdraw 
his confession when he madé his first statement in 
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the committing Court, necessarily prove that the con- 


fession was true. 

Although a retracted confession may be admitted 
in evidence against the persona making it, the court 
should not act upou it unless the court is satisfied 
of its truth, | 

Criminal Appeal against an order of the 
Additional Sessions Judge, Kheri, dated 
April 22, 1933. i 

Mr. H. G. Walfor 1, for the Appellant. 

The Government Advocate, for the Crown, 

Judgment. This is an appeal institut: 
ed by Itwari, dhobi, who has been found 
guilty by the Additional Sessions Judge of 
Kheri of the murder of one Babu Salig Ram, 
and has been sentenced to death - under 
s. 302, Penal Code. We have also before 
us the reference by the learned Additional. 
Sessions Judge for the confirmation of the 
sentence. ; 

Babu Salig Ram was Sub-Deputy Inspec-> 
tor of Schools for the Kheri District. He 
had been-at Aurangabad on a visit of- 
inspection from August 17 last, and had 
been inthe habit of sleeping ab night in 
one of the verandahs of the new school build- 
ing.” On the night of August 19, Abid 
Husain, the head master of the town school, 
Sheo Mangal Singh, an assistant teacher 
and others had been with’ him in the 
verandah till about 10 or 10-30 r. m. When 
they left him he had already gone to bed. 
The bed was at one end of the veranda, and 
at the other end, about 11 or 12 yards away,’ 
his servant and chaprasi were sleeping. 
Abid Husain went to his quarters, which 
are about 40 paces from the veranda of 
the new building, and Sheo Mangal Singh 
retired to the old building which is about 
20 paces’ away, and where apparently he 
used to stay during the night. ‘Sheo Mangal 
Singh has deposed that he was awakened 
‘at about 3 o'clock in’ the -morning by’ the 
cries of Galig Ram’s chaprasi, who was 
calling out that his master: had been hit by 
somebody with a brickbat. Sheo Mangal 
Singh ran to the veranda and found Salig 
Ram sitting up in bed and bleeding prc- 
fusely. He went ab once to call Abid 
Husain. Abid Husain went to the veranda 
with Sheo Mangal Singh, and he has 
deposed that he' found Babu Salig Ram 
seriously hurt, and that Salig Ram stated 
that Somebody had injured him, but did not 
mentionthe name of his assailant. He did 
not express suspicion about anybody. Abid 
Mangal’ Singh took 
Salig Ram in a bullock cart -to the dis- 
pensary at Aurangabad where he was 
treated by Dr. Ajit Singh. This Dr. Ajit 
Singh is one of the witnesses in, the case 
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He says that Babu Salig Ram had two 
ine.zed wounds one on the head and the 
utker on the temple. He had to apply 
artery forceps tostcp the bleeding. A little 
later Bahu Salig Ram was taken to a hospi- 
tal in Sitapur, where.an operation was per- 
formed upon him. Still later he was removed 
to another hospital in Lucknow, where he 
eventually died on September 9, 1932. Dr. 
J. P. Modi made a post mortem examina- 
tion of the body. At that time there was 
one long wound across the right side of the 
head and along ihe right side of the face 
in front of the ear, but it appeared that the 


wound in this form was the result of the ` 


operation at Sitapur. Dr. Modi found that 
the right temple, bone.and right cheek bone 
had been fractured, and that there was a 
circular hole in the right temple in front 
of the upper part of the right ear. Death 
was dueto pus in the brain which might 
have ente:ed through the fracture of tke 
kull bones. 

Babu Salig Ram had, before his death, 
made a statement to a Magistrate in the hos- 


pital at Lucknow on August 31. Hesaid in 


that statement that he had not seen anyone 


striking him,that he could not say how he 


had been hurt, and {Hat he had no suspicions 
against anyone as he had created no ene- 
mies in the district. 

A report of the occurrence was made 
at the Matauli Police Station whichis about 
84 miles from Aurangabad, on the morning 
ot August 20 at about 11 o'clock. TheSub- 
Inspector, who reached the scene of the 
occurrence at 3 PR, mM. was shown a fcot 
print which, according to’ the evidence of 
Shéeo Mangal Singh, was about one pece 
away from the head of the bed upon which 
Salig Ram had been sleeping atthe time 
of the attack upon him, The Sub-Inspec- 
tor measured Itwari's foot, and found that 
the length of it corresponded with the 
leugthofthe foot-print, It does not clearly 
appear why the Sub-Inspector should have 
picked upon‘Itwari,; but it may be that he 
was influenced by the fact that Itwari 
was a person of known bad character. There 
is evidence.upon the record that he was a 
previous convict. The Sub-Inspector has 
‘admitted that he did not take the print of 
Itwari’s foot and compare it in detail with 
the foot-print near the bed, and it is also 
‘admitted that Itwari was not at lihat time 
‘arrested. The Sub-Inspector left Auranga- 
“pad on August 20, and went to Sitapur to 
takethe statement of Babu Salig Ram. He 
returned from there on August 21, arid con- 
tinued his. investigation up to the 22nd, on 
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which date he returned to the Police Station. 
He explains that he could not devote any 
more time to the investigation, because other 
serious cases had occuried and had attract- 
ed his attention, It seems that he had not 
been able, to obtain any further informa- 
tion about the murder. It has been suggest- ` 
ed that the Sub-Inspector did not regard 
the offence as a very serious one, because 
at that time Babu Salig Ram was still alive 
and it appeared that the offence, if any, 
was one merely of voluntarily causing 
grievous hurt.: This suggestion is not very 
convincing. The Sub-Inspector had regis- 
tered the offence as one of attempted ' 
murder, and when he went to Sitapur he 
must have learnt that Babu Salig Ram was ` 
in avery serious condition. Abid Husain, 
who went to Sitapur with Babu Salig 
Ram has deposed that Mr. Nigam, a Deputy 
Magistrate, had recorded the dying declara- 
tion of the injured manin his presence. 
The fact remains however ihat ncthing’ 
further was. done in the matter bill 
B. Salig Ram died. Information about his 
death reached the District Magistrate on 
September 12 orl3, and he and the Super- 
intendent of Police then sent an order on 
September 14 to the Circle Inspector direct- 
ing him to take charge of the investigation. 
The Circle Inspector has deposed that he 
received this order on September 14, and 
that he wentto Aurangabad on the 15th, 
Thereafter the investigation was concluded 
with surprising rapidity. The Circle 
Inspector sent for Itwari, and took down his 
statement. on the morning of Sep- 
tember 16. As a result of information 
which he received from Itwari, he went to 
Maigalganj and recovered a banka which 
was delivered to him by one Nanga, who 
has been examined as a witness in the 
case, The Circle Inspector has also said 
that he learnt the names of Musammat 
Munia, Nanga, Husain Bakhsh and Sahib- 
din, anithathe recorded their statements. 
He said in cross-examination that he had 
first taken down the statements of other 
persons and after that had recorded Itwari’s 
statemént, hut it is not clear whether he 
took the stalements of these four witnesses 
before or after Itwari made his coafession. 
On September 19, Itwari was produced 
before a Magistrate, who committed him 
to jail till the next day. On September 20, 
the Magistrate recorded Itwari’s confes- 
sion and that ecnfession is the main evidence 
inthecase, No technica! points arise in this 
connection, since the Magistrate warned It- 
wari that he was not bound to make a confess 
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sion and, that, if he did so, it would be used 
in evidence against him. The Magistrate 
also took every possible precaution, as far 
as wecan see, to satisfy himself that the 
confession was voluntary. On November 17, 
when Itwari made a statement under the 
provisions of s. 364,Criminal Procedure Code, 
in the court of the committing Magistrate, 
he admitted that his confession was true. 
The case was however adjourned for 
some reasons and when Itwari came into 
court on November 24, he’ immediately 
volunteered the statement that the con- 
fession was untrue and had been extorted 
from him. 

The substance of the confession is that 
Itwari had committed the murder with 
the banka, which was recovered from 
Nanga, and that he acted at the instiga- 
tion of a ‘teacher called Mohan Lal who 
had promised him Rs. 50 ifhe killed the 
Sub-Deputy Inspector, 
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The confession also . 


contains the allegation that Mohan Lal: 


was present when the murder was com- 
mitted. Some evidence has been pro- 
duced in order to corroborate the confes- 
sion and if will be convenient before 
considering this evidence, to mention some 
of the statements in the confession to which 
the corroborative evidence refers. liwari 


stated that the banka, although it belong-: 


ed to Nanga Brahman, had been left at 
the house of Musammat Munni,- wife of 
Ishuri, from where he had fetched it. 


He - 


also said that Mohan Lal had given him: 
Rs. 5 before thé murder had been com-' 


mitted, and had said that he would: pay 
him the remainder of the promised sum of 
Rs. 50 at some later date. Onthe morn- 


ing after the murder, Mohan Lal came to- 
his house.on a bicycle and asked him to’ 


meet him at Bhikampur. Laterin the day 
Itwari did go to Bhikampur, and-on his 


way there had a smoke and a -drink at a’ 


village called Birampur at the shop of a 
confectioner -whom he calls- Musahib. 


When he reached Bhikampur he met Mohan - 


Lal, who told him that hs had no money 


then, but promised tocome and give-it - 


to him on the next-Sunday. Mohan Lal 
however never paid him. the promised 
money. Itwari added that some days later 
- he went to the Nawab ‘Sahib who told him 
to go to-the thanadar. By the “Nawab 
Sahib” he apparently meant Nawab Syed 


Kazim Husain, who is one of the witnesses ° 


inthe case. From the context it appears 
that Itwari was suggesting that he went 
to this Nawab Sahib in order to confess, 
because Mohan Lal had not kept his pro- 
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mise of payment. ‘There ig one . other 
statement in the confession which must . 
be: mentioned, and that is that Itwari 
and Mohan Lal ran away after commit- 
ting the murder and as.they were going 
through the hedge which marks off the 
school compound, they mst one Husain . 
Bakhsh. 

The prosesution have attempted to esta- 
blish a motive for the crime. It has been 
proved that Mohan Lal (who was tried 
with Itwari, but acquitted) had been a 
master-at the Aurangabad School for . 
several years, but had been transferred on 
July 6, to Hyderabad and again on July 20, > 
to Bhikampur. Thereis some oral evidence 
to prove that Mohan Lal was displeased 
at these transfers, and there is on tha-re- 
cord an application which was made by 
Mohan Lal on July 20, to the Chairman : 
of the Education Committee, in which . 
hecomplained about the treatment which 
he had received, and asked that hs should 
be transferred back to Aurangabad, or, 
if that was not. possible, that his trans- 
fer from Hyderabad-should at least be 
cancelled. The suggestion is that Babu 
Salig Ram was responsible for these trans- 
fers, and that Mohan Lal arranged to 
have him murdered by way- of revenge. | 
There is some evidence about the banka 
with which, according to Itwari, the crime 
was committed. Musammat Munni has 
deposed that Itwari borrowed it from her. 
It was the property of Nanga, who had ` 
left 16 at her house, because: he had no 
house of his own in which he could keep 
it," She gave the banka to Itwari, becaus2 
he told her that Nanga had asked for it., ` 

Four or five days later Nanga came to 
her and asked for the return of the banka. 
She then told him that she had already given 
it to Itwari, who had said that Nanga had 
told him to take it away. Nanga inform- 
ed hec that he had sent for the banka. 
This story is corroborated by Nanga, who 
has deposed that he went to Itwari and 
took the banka from him. He has also said 
that Itwari at that time confessed to him 
that he had murdered Salig Ram at the 
instigation of Mohan Lal who had pro- | 
mised to pay him a sum of Rs. 50. [The 
learned Judge considered the evidence and 
pcoceedéd}. The reason why the learned Ad- 
dition il. Sessions Judge aéquitted Mohan 
Lal was that’ he cinsidered that the evi- 
dencé produced to corroborate the ‘confes: ` 
sion of Itwari was unreliable. He decided , 


| that he could not convict Mohan Lal on what 


was, to all intents and purposes, “an undor” 


116 
roborated confession by some other person. 
He convicted Itwari on the strength of the 
confession alone. What we have to con- 
sider is whether the conviction was, in 
these circi mstances, justified. There seems 
to Le no doubt from the evidence that 
Mchan Lal had some reason for being dis- 
Satisfied with Babu Salig Ram on account 
of the orders of transfer which had been 
issued but we can hardly believe that the 
causes for this displeasure were such as 
would constitute a motive for the commis- 
sion of a murder. [The learned Judge 
dwelt upon certain evidence and proceed- 
ed.] Sahib Din’s statement is of very 
little value, and does not prove the con- 
nection either of Itwari or of Mohan Lal 
with the murder. The evidence about the 
posi-card does not help to establish the guilt 
of the appellant. Even if we accept the 
statement of Munnoo that Itwari’s son 
asked him to give false evidence, that would 
be no reason for supposing that Itwari 
was guilty. The fact that an over-zealous 
relation attempts to establish an alibi is 
no ground for coming to the conclusion that 
the accused person has committed the crime 
with. which he is charged. 


Nawab Syed Kazim Husain is certainly 
a person of sume position, but it is curious 
that he should have asked Itwari no ques- 
tion about the murder even if he happen- 
ed to be in a huriy at the time when 
Itwari came to him, and we cannot ignore 


the fact that he did not say in the com-- 


mitting Court that Itwari- had been to 
him, !t is explained that he did not 
make a statement upon this point because 
he was: not questioned about it. It seems 
to: us that this explanation is not com- 
pletely satisfactory. We agree with the 
learned Additional Sessions Judge that 
there is no evidence of any value, apart 
from the confession itself. We do not 
suggest that a retracted confession cannot 
be- admitted into evidence against the 
person’ who made it, but at the same 
time, we- must point out that we cannot 
act upon such a confession unless we are 
satistied cf its truth. We realise that 
itwari made'a confession not cnly tothe 
Magistrate who recorded it under the pre- 
visions of s. 164, Criminal Precedure Code 
but also at an earlier stage‘ of the investi. 
gaticn to Nawab Syed Kazim Husain, who 
is a Magistrate cf the Second Class. This 
c fessin to Nawab Syed Kazim Husain 
would clearly-be admissible in evidence 
under the provisions of s; 26; Evidence Act, 
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and cannot be affected by the provisions 
of s. 164, Criminal Procedure Code, which 
refer only to confessions which are record- 
ed, and not to oral confessions. There is 
also the evidenze of Nanga that Itwari 
confessed to him. Nangais a manof no 
position, and we cannot attach much im- 
portance to his uncorroborated statement 
upon this point. 

‘The confession to Nawab Syed Kazim Hu- 
sain must be considered, but we cannot put 
it on a higher level than the confession sub- 
sequently made to the Magistrate under 
the provisicns of s. 164, Criminal Procedure 
Code, and ifthere is ground for suspicion 
that Itwari was prepared to make an 
untrue confession, the fact that he made 
it on moie than one occasion is no parti- 
cular reason for believing it. We may 
add that Nawab Syed Kazim Husain has 
admitted that the confession made to him 
was made as the result of questions put 
by him at the suggestion of ihe Circie 
Inspector. It is true that Itwari did not 
withdraw his confession when he made 
his first statement in the court of ihe Gom- 
mitting Magistrate, but this fact does 
not necessarily prove that the confession 
was true. One possible inference to be 
drawa from the facis is that Itwari was 
hoping to obtain a pardon. If that were, 
sc, he would quite naturally maintain the 
truth of his confession in the first inst- 
ance in the Magistrate’s court. He might 
after a few days realise that he was in 
danger because the pardon was not for- 
theoming and would then naturally resile. 
He was a person towards whom suspicion 
may well have been directed at first on ac- 
count of his general character. The foot- 
print found near the. body, although it in 
fact proves nothing, might well have 
strengthened that suspicion. It may be 
that Mohan Lal was the only person who 
could be found to have any reason for 
murdering or instigating the murder of 
Babu Sahg Ram, andccnsequently suspicion 
muy have been directed against him too. 
Ilwari may have made his confessicn in 
order to implicate the other suspected 
per: on, with the intention of himself avoid- ` 
ing possible worry or persecution. The 
motive suggested is not one which would 
ordinarily induce anybody to commit a 
crime of this nature. The corroborative 
evidence is of no value, and the produc- 
tion of evidence of this kind inclines us. 
to regard the whole of the proceedings with 
some doubt, 

Zn. these circums{ances we feel that the 
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confession, unsupported as it is by other 
reliable testimony, is not a piece of evi- 
dence upon which we can rely with sufficient 
confidence to enable us to uphold the con- 
viction, and the sentence of death which 
has been passed upon the appellant. The 
result is that wefind that the appellant 
Itwari is not proved guilty of the offence 
of murder wih which he has been charg- 
ed. We acquit him, and setting aside 
his conviction and sentence direct that he 
be immediately released. 
N. Accused acquitted. 


: LAHORE HIGH COURT 
Mis-e:laneous First Civil Appeal No. 429 
4 of 1933 -> 
June 23, 1933 
TEK CHAND, J. 
HANS RAJ—JUDGMENT-DEBTOR — 
í APPELLANT 
$ VETSUS 

RAM RAKHI AND ANOTAER — DEC REE- 
. HOLDERS — RESPONDENTS 

Mortgage—Award by Arbitration—Crvil Procedure 
Code (Act V 1903), O, XXL, r. 2 —Applicability of. 

Where in a cuit to enforce a mortgage 
the dispute mas settled by arbitration, and in the 
award and the deeree which followed thereon the 
decree-holder was given the choice of realizing the 
amount due from the mortgaged lands or any 
other movable or immovable property of the 
judgment-debtor: 

Heid, that the decree-holder was within his 
rights in proceeding against. the property other 
than that which had been originally mortgaged. 

Where a decree provided „tbat tbe produce of 

the land, if realized by the ‘decree-holder, should 
be adjusted towards interest and the judgment- 
debtor contended that the court had refused to give 
credit tohim for produce alleged to have been 
harvested by decree-holder : 
' Held, that O. XXI, r. 2, Civil Procedure Code, 
had no application to the facts of the case and 
that this matter should be inquired into by the 
execuling Qourt and appropriate orders passed 
thereon, 

Mis. F. A. from an order’ of the Senior 
Sub-Judge, Ferozepore, dated January 19, 
1933. 

Mr. Nawal Kishore, for the Appellant. 

Mr. J. L. Kapur, for the Respondents. 

, Judgment.—At the preliminary hear- 
ing of this case Counsel for the appellant 
stated that a warrant for the arrest of the 
judgment-debtor had been issued by the 
executing Court. The record of the case, 
however, shows that this statement is in- 
correct and was apparently made on wrong 
instructions given by the appellant to his 
Counsel. The principal ground on which 
theappeal was admitted, therefore, fails. 
The next contention raised was that the suit 
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having been bròught to enforces a mortgage, 
the decree-holder should, have first “brought 
the mortgaged property to sale and if the 
price realized wasfound to be insufficient 
to discharge the decretal amount, then only 
he could have taken out proceedings against 
the other property of the judgment-debtor, 
It appears, however, that the dispute 
was seitled by arbitration, and in the award 
andths decree which followed thereon the 
decree holder was given thé choice of realiz- 
ing the amount due from the mortgaged 
lands or any other movable cr immovable 
property of the judgment-debtor. The 
decree-holder was, therefore, within his 
rights in proceeding against the property 
other than that which had been originally 
mortgaged. This contention als) is with- 
out substance and must be rejected. 

The lower Court hasrefused to give credit 
to the judgment-debtors for the produce of 
the Rabi harvest which ' the decree-holder 
is alleged to have realized. Thisis ‘con- 
trary to the clear provision in the decree, 
which laid down that the produce of: the 
land, if realized by the decree-holder 
should be adjusted towards interest. Mr. 
J. L. Kapur for the decrée-holder has stat- 
ed before me that if it is established that his 
client had authority to realize’ the produce 
of any harvest, he would have no objection 
to giving credit to it. It is obvious that 
O. XXI, r. 2 has no application to the 
facts of the case. This matter should be 
inquiredinto by the executing Court and 
appropriate orders passed. Theappeal, 
therefore fails and is dismissed with costs. 

A. Appeal dismissed. 
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OUDH CHIEF COURT 
Civil Revision Application No. 2 of 1932 
August 8, 1933 
Raza AND SMITE, Jd, 
M:i ABDUL QAYUM & Oo., FYZABAD 
—APPLIOANT 


versus 


Tas COMMISSIONER or INCOME-TAX, 
U. P. Opposita-Party 

Income Tax Act (XI of 1922,83 23 (4), 27,81— 
Arbitrary assessment, if permissible —Refusal to make 
fresh assessment—A ppeal—Decision, if constitutes an 
order under s 31. 

An Income-tax Officer does not possess absolute 
arbitrary authority to assess at any figure he 
likes, and although he ia not bound by strict 
judicial principles, he should be guided by the rules 
of justice, equity and good consrience. Whore the 
Qommissioner of Income Tax holds thit a certain 
assessment is neither arbitrary nor unreasonable nor 
unjust, there is no reason why the High Oourt should 


a 


ZETT: 
mane him’te state a case and refer it to the High 
ourt. 2 SM 
When an Income Tax Officer refuses to make a 
resh assessment under s. 27, an appeal does lie to 
‘the Assistant Commissioner under s £0 (1) of the 
Income Tax Act. When the Assistant Commissioner 
-decides the appeal there ie an order by the Assistant 
Commissicner under s. 31 and the Commissioner 
cannot refuse a reference to the High Court on the 
ground that there is no such order 


- Appl. for revision of an order of the Com- 
missioner of Income Tax, U. P. and C. P., 
Lucknow, dated May 9; 1932. 

Mr. M. Wasim, for the Applicant. 

Judgment—This is an application under 
s. 66 (3) of the Indian Income Tex Act, XI 
of 1922, > 

The applicant is one M. Abdul Qayum of 
Fyzabad City, who does business at present 
under the designation of Abdul Qayum & 
Co., the business at present, we are given 
to understand, is concerned with motor 
accessories, crude oil and . cigarettes. The 
firm was previously known as Abdul Samad 
Abdul Qayum, but the designation was 
changed a year. or two ago. The assess- 
ments relating to the firm date from the 
‘year 1923-1924, when the assessment was 
-Rs. 131-3-0. The assessments were progres- 
‘sively enhanced in the succeeding years, 
till in 1930-1931 the assessment was Rs. 950, 
on an estimated profit of Rs, 18,240. In 
-the following year, however, which is the 
year to which the present application relates, 
the assessment was raised to a total amount 
of Rs, 5,092-15-0, on an estima‘ed profit of 
Rs. 35,600, the total assessment being made 
up of Rs. 4,527-1-0, plus surcharge and 
super-tex to-the extent of Rs. 565-14-0. No 
return of income and profit was ever made, 
and the assessments were accordingly 
made throughout under s. 23, sub-cl. (4), of 
the Act. 

Being - dissatisfied with the assessment 
made for the year 1931-1932 (that isto say 
the year indispute), the assessee made an 
application to the Income-tax Officer under 
8.27 of thé Act, and that application was 
decided ‘on September 12, 1931. The 
Inceme-tax Officer found no reason to 
Teopen the case, and rejected the applica- 

ion. : 

Thereafter, on October 8, 1931, the 
assessee appealed to the Assistant Commis- 

- sioner under s. 30 (1) of the Act. That 
appeal was dismissed by ihe Assistant 
Commissioner of Income-Tax on the merits, 

. on January 28, 1932. The assessee there- 

“ upon applied to the learned Commissioner 

- of Income Tax ander ss, 33 and 66 (2) of the 

` Act, raising a number of points which were 
dealt with in detail by the learned Commis- 
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sioner of Income Tax. In the end, heftheld 
that no order had heen made under s. 31 of 
the Act, and that no reference lies to this 
court. The application. for a reference to 
this court was accordingly rejected. The 
assessee, thereupon, came here under s. 66 
(3) of the Act. 

We have heard th: applicant's learned 
Counsel at length. The application takes 
many points, and sets forth various ques- 
tions of law which are said to arise in con- 
nection with the matter that is before us. 
In the end, however, the learned Counsel 
for the applicant confined himself to two 
points only :— . 

(1). That the Commissioner of Income 
Tax was wrong in taking the view that no 
appeal lay to the- Assistant Commissioner 
under s. 30 of the Act, and “that there was 
no order unders. 3l, and no reference lies 
to the Eizh Court”. ; 

2. Inmaking the assessment under s. 23 
(4) “to the best of his judgment”, the 
Income-tax Officer does not possess 
arbitrary authority to assess at any figure 
he likes. | p 

We can see no force in the first of the 
two above points inasmuch as there was, 
in fact, an appeal to the Assistant Commis- 
sioner of Income-Tax, and it was heard by 
him and decided by him on the merits. 
Whether having regard to the proviso to 
s. 30 (1) of the Act, an appeal really lay to 
the Assistant Commissioner is a point which 
we do not think it necessary elaborately to 
disenss. There is authority in a ruling 


reported as A. K. A. C. T. V. V. Chettyar 


v. Commissioner of Income-Tax (1) for the 
proposilion that when an Income-tax 


- Officer refuses to make a fresh assessment 


under s. 27, as was the case here, an appeal 
does lie to ihe Assistant Commissioner 
under s. 30 (1) ofthe Act. However, that 
may be, there was, as we have said already, 
an appeal to the Assistant Commissioner, 
who decided it on ihe merils. Since, right- 
ly or wrongiy, there was an appeal to the 
Assistant Commissioner of Income-Tax, and 
a decision by him, there was certainly an 
order made unders. 31 'of the Act, and to 
that extent we differ from what was said by 
the learned Commissioner of Income Tax at 
the end of hisorder, that is lo say, we think 
that there was certainly an order made by 
the Assistant Commissioner of Income Tax 
under s. 31 of the Act, and that, therefore, 
the learned Commissioner of Income Tax 
was wrong in thinking that there was no 


i (1) 116 Ind, Oas. 479,6 R 652; A I R1929 Rang. 
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such order, and that on that ground no 
reference could be made to this court. 

There remains only the second point set 
forth above. We donot think it necessary 
to require tie Commissioner to state a case 
on the point whether an Income-tax Officer 
is devoid of arbitrary authority to' make an 
assessment at any figure he likes. ‘This is 
a very general ant! -abstract proposition 
which we do not think requires to, be refer- 
red to this court, especially in the special 
circumstances of this present matter. It 
was heldina Full Bench ruling of the 
Lahore High Court in Muhammad Hayat 

. Haji Muhammad Sardar v. Commissioner 
of Income Tax, Punjab (2), that an Income- 
‘tax Officer does not possess absolutely 
‘arbitrary authority to assess at any figure 
he likes, and that although he is not bound 
by stiist judicial principles, he should be 


guided by therules of justice, equity and 


good conscience. ; 

We need hardly say that this. proposition 
_of law appears to us to be incontrovertible, 
but we do not see that any good purpose 
will be served by our calling upon the 
Commissioner of Income-Tax to state a case 
and refer it to us with a view to our giving 
a judicial pronouncement of our own on this 
“point, Our reason is that as far as can be 
seen the Income-tax Officer made the 
assessment in dispute to the best of his 
judgment having regard to the fact that 
th; assessee had submitted n> ‘account, 
‘The Income-tax Officer in making the 
‘assessment, said in his assessment note, 
recorded on June 22, 1931: - ; 

“They are the biggest general merchants and 
dealers in motor requisites in this city and have 
a sort of control over the importsin this line I 
have ma je thorough enquiries about their. income 
during the previous years”. 

The learned Commissioner of Income-Tax 
said in his order of May 9, 1932 :— 

“Ib isto be clearly understvod that the assess- 
ment is neither arbitrary, nor unreasonable, much 
less unjust”. 

He went on to quote ihe passage thit we 
have ourselves just quoted from the assess- 
ment note of the Income-tax Offizer. In 
these circumstances, ib is c’ear that if we 
in the end gave a pronouncem2nt along the 
lines desired by the appticint, thatis to 
say, thatan Income-tax Officer does not 
possess entirely arbitrary auth rity to 
assess at any figure he likes, any such deci- 
sion on that point of law would be of no 
avail to the applicant, since it has been 

(2) 13l Ind. Cas. 81; 12 Lah. 129; A [R 1931 Lah, 
87; Ind. Rul. (1931) Lah. 353; 3? P L R583 F B) 
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held as a fact by the Commissioner of 
Income Tax that the assessment nov in 
dispute was neither arbitrary, nor unreason- 
able, nor unjust, In thess circumstances 
we see no reason whatever to require the 
Commissioner of Incom3 Tax to state a case 
and refer it to this court, and we’ accord- 
ingly reject this application. . . 

Tha application was hsard by us ex 
parte under the rules of this court, “and 


“sono question of costs arises. 


Ne _ Application rejected, 


aee nee re 


_ ALLAHABAD HIGH COURT 

Criminal Revision Applicatioa No. 43 

of 1933 i : 
August 10, 1933 
Bagseat, J. 
BALDEWA—APPLIoANT 
VETSUS 
EMPEROR—Oppo:tta PARTY. 

Penal Code (Act XLV of 1860), re 441—Criminal 
trespass—Ingredients of offence—Unlawful entry 
followed by unlawful continuance — Nature of 
offence—Criminal Procedure Code (Act V of 1898), ss. 
200, 537? -Complainant not examined on back of com- 
plaint—Whether mere irregularity 

An unlawful entry followed by unlawful continu- 


-anca of occupation is also punishable unders, 441, 


Penal Code. Every ualawful act is not necessarily an 
offence and anintention to commit an unlawful act 
not being one of the acts mentioned in s. 440, 
Penal Oode, the mare entry doas not render the 
Emperor 
v. Moti Lal (1), S Vuliappa v Bheema Row (2) and 
Emoeror v. Bandhu Singh (3), referred ‘to. : 
Failure to examine the complainant on the back of 
the complaint uader s. 200, Oriminal Procedure Oode, 


- is a mere irregularity cured’ under s 537; Criminal 


Procedure Oode, as the accused-im-not prejudiced 
thereby. Anil Krista Das v. Badam Santra (4) and 
Emperor v. Heman Gope (5), referred to. 

Or. R. A. from:an order of tha Ses- 
sions Judge, Muzaffarnagar, dated Jan- 
uary 8, 1933. : 


Mr. L. M. Roy, for the Applicant - 
The Assistant Government Advocate, for 
the Crown. , a 


Order.—This is an application in re- 
vision by one Baldewa who his been con- 


victed by the Bench Magistrates, Kandhla, 


District Muzaffarnagar, under s.' 447, Penal 
Code, and sentenced to pay a fine of 
Rs. 109. The Bench also passed c2rtain 
orders regarding possession of the pro- 
perty for which trespass is said to have 
been committed. This conviction was 
athirmed in appeal by the learned Sessions 
and Subordinate Judge-of Muzaffarnagar. 


x In revision it has been argued before me 


~ 
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that the trial is vitiated because the com- 
plainant was not examined under s. 244, 
Criminal Procedure Code, and the Magis- 
trate was bound todo so. Next itis con- 
tended that: 

“In the absence of any evidence that the entry 
in the land was with a view to intimidate or 
insult or annoy the Railway authorities the con- 
viction under s, 447, Indian Penal Code, is bad in 


aw,” > f : 

The third ground is the common ground 
regarding the severity of sentence. .No 
grievance has been made before me in 
connection with the order regarding pos- 
session of the property over which trespass 
has been said to be committed. The facts 
are that there isa plot of land which has 
been recently let out to the-S. 8. L. 
Railway and the Railway has put up certain 
boundary flags over tha plot that has been 
leased outto the Railway. The accused 
Beldewa started building a small house 
or hut ona portion of the land which has 
now been found to have been leased to the 
Railway. | . 


It may be conceded in favour of the 
accused that it was not perhaps possible 
to the naked eye to find out the exact limits 

‘of the Railway property because it appears 
froin the evidence of the station-master 
that after Baldewa had trespassed upon 
this landthe station-master had to get an 
overseer to take measurements and then 
to point out to Baldewa that the properly 
on which .he was. building was the prce- 
perty of thé Railway. I may therefore 
assume that Baldewa ‘éntered upon this 
land under a bona fide claim of title and 
as such I have got to see whether under 
cl. 1s. 441, Penal Code, he entered upon 
such property in the possession of another 
with intent to commit an. offence or to 
iotimidate, insult or annoy any person in 


possession of such property. The offence ` 


contemplated in this provision cannot ob- 
viously be the offence of criminal trespass 
but must be some other offence either under 
the Indian Penal Oode or under any special 
enactment. In view of the finding arrived 
at by the courts below that the property 
on which the entry was made belonged to 
and was in the possession of the Railway, 
I may further hold that Baldewa’s act 
although in assertion of a bona fide title 
was an unlawful act, but every unlawful 
act is not necessarily an offence (see s. 40, 
Penal Code) and an intention to commit an 
unlawful act not being one of the Acts 
mentioned in s. 440, Penal Code, the mere 
entry does not render the accompanying 
trespass a criminal trespass. It was not 
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suggested in the present case that any 
particular offence either under the Indian 
Penal Code or under any special enact- 
ment was within the contemplation of the 
accused. I have then got to see whether 
upon this property | 
with intent to intimidate, insult or annoy 
any person in possession of such property. 
It should be noticed that the Legislature | 
has used the words “with intent” and not 
the words “with knowledge.” That there 
is a distinction between these two phrases 
is obvious from the fact that in certain . 
other sections of the Indian Pena] Code 
both expressions are used-as meaning 
different sets of circumstances (sees. 425, 
Penal Code). It must therefore be proved 
by the prosecution that the accused had _ 
the intention tointimidate, insult or annoy 

when he made the entry, nor is it enough 

that the prosecution should ask the court 

to infer that the entry is bound to cause 

intimidation, insult or annoyance to the per- 

son in possession of the property. In Em- 

peror v. Moti Lal (1) a Bench of this court 
has held that: 

“a conviction cannot, in our opinion, follow merely 
because one can pronounce with certainty that the 
accused must have known that his act would as one of 
its inevitable incidents cause annoyance.” 


A Full Bench of the Madras High Court in 
o Vuliappa v. S. Bheema Row (2) has held 
‘that: 

“A mere knowledge that tho trespass ig likely to 
cause insult or annoyance does not umount to an in- 
‘tent to insult or annoy within s 441, Indian Penal 
Code, Trespass is an offence only if itis committed 
with one of the intents specified in the section and 
proof that a trespass committed with some other 
object was known to the accused to be likely or 
certain to cause insult or annoyance is insuffi- 
cient to sustain a conviction under s,448, Indian 
Penal Code." 

It is impossible therefore to hold in the 
present case that the accused Baldewa 
entered upon the Railway property in pos- 
session of the Railway with intent to 
commit an offence or to intimidate, insult 
or annoy the Railway Authorities in pos- 
session of such property, and the courts 
below do not seem to have drawn a clear 
distinction between ‘intention’ and “know- 
ledge of likelihood.” It has. however been 
contended on behalf ofthe Crown that 
the accused can be convicted under cl. 2, 
s.411, Penal Code, and that no prejudice 
has becn caused tothe accused inasmuch 
as he was fully aware as to what the 
charge azaiast him was,, He knew that 

(1) 8i Ind Cas 10t9; ALR 1925 All 541; 26 Cr LT 
1273, 47 A 55; 23 A LJ 679; LL R6 A132 Or. 

(2) 43 Ind Oas 578, AIR 1918 Mad 136; 19 Or L J 
her M 154, 6L W 794; 33 M LJ 729; (1918) M W 
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it was not only because his initial entry 
was punishable that he was charged buh 
he knew perféstly well that his continuance 
in possession was perliaps the chief reason 
why he was prosecuted. Ths pcosesusion 
ease is that in spite of remonstrances, 
protests and warnings the accused conti- 
nue] to remain in possession of the pro- 
perty.. The contention on behalf of the 
accused is that the second provision comes 
into play only when the entry of the accused 
in the first instance was lawful and the 
continuance in possession was unlawful 
with ,- the intent mentioned in that pros 
vision. Ex hypothesi, in the present case 
the entry itself was unlawful and there- 
fore itis submitted on behalf of the ac- 
cused.. that .the second provision: of the 
section cannot be invoked in aid by the 
prosecution. A literal reading of ‘the ses- 
tion might lend some support to this argu- 
ment but aliteral interpretation of the 
same would land us into an anonaly, be- 
cause it would then meanthat a lawful 
entry followed by unlawful continuance 
would be punishable whereas unlawful 
entry followed by unlawful continuance in 
possession would not be punishable. A 
similar point arose in Emperor v, Bandhu 
Singh, (3)and a Bench of that Court Mallick, 
Actg. C.-J., with the concurrence of. Wort, 
J., held+s follows; _ 

“In my opiaim s. 441, Tndian Penal Code, sub- 
stantially reproduces the Raglish Law. It provides 
that if the trespasser having entered lawfully ‘remaias 
unlawfully on the property with intent to annoy 
he will be sail to commit criminal trespass In my 
opinion no‘ less punishable is an unlawful entry 
followed by an unlawful continuance of occupation. 
It may bə said that the intruder or trespasser pays 
the penalty once for all upon conviction for the act 
of entry and that he cannot again be pnoished for 
continuance of occupation. I think the answer to 
this is that each time that the true owner goes upon 
the land or mikes a claim under cireumstanzes sutt- 
cient in law to constitute re entry and the trespasser 
opposes him with the inteation required bys. 441,a 
new offence under that section is committed and anew 
liability arises " 

It is not necessary for me for the pur- 
pose ofthe present case to go as far as 
the learned Judges went in the Patna 
case and to hold that each time the true 
owner re-enters on tha land and the tres- 
passer opposes him with the: intention 
required by s. 41l a new offence under 
that section is committed but T am of the 
opinion that this case strengthens, me in 
the view which I have just enunciated, 
namely, that an unlawful entry followed by 
unlawful continuance of occupation is 
also punishable under s. 441, Penal Code. 

(3 103 Jad Cas 631; A 1R 1923 Pat 121; 6 Pat 794; 
29 Or L J 99,9 AL Cr R 238, | 
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This being my view of thelaw it follows 
that in the present dasa Baldewa has in- 
curred the liability imposed by s. 441, 
Penal Gole. He, when hs was building 


_on the land, was constantly told an1 ¢on- 


stantly warned that he was trespassing on 
andther man’s property. He was. even 
shown the measurements mide by a com- 
person and his unlawful -act 
demonstrated almost to a certainty to him 
but in spite of that he continued to build 
and threaten and abuse the Railway Autho- 
rities. His intention therefore in remaining 
on thé land was to insult and annoy - the 
Railway people, and the conclusion therefore ` 


is that he has been rightly convicted. 


It was also argued, as | stated at the 
outset, that inasmuch as the complainant 
was not examined under s. 244, Criminal 
Prozedure Code, the trial is vitiated. The 
correct - 
because an examination of the record 
shows that Mr. Pearce, the complainant, 
was examined under s. 244, Criminal Pro- 
cedure Code. What really did happen was 


‘that the complainint was not examined on 
“the back of the complaint under s. 200 


Criminal Procedure Code. This isa mere 
irregularity cured under s. 537, Criminal 
Procedure Code, because obviously the | 
accused has in no way been prejudiced: I 


“may refer tothe cases of Anil Krista Das 


v. Badam Santra (4) and Emperor v, Heman 


‘Gope (5). The result is that I dismiss this 


revision, 


; Revision dismissed. 
fon 166 Ind Oas 722; A IR 192) Cal 175; 30 Or L J 
6 . 


(5) 58 Ind Cas 459; ALR 19°0 Pat 232. 21 Cr L J 
179; 1 P LT 349.. | 
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OUDH CHIEF COURT 
Privy Council Application No.9 `> 
` of 1933 
August 8, 1933 
Rava AND ALLSOP, Jd. 
Musammat KANIZ KAZIM AND OTHERS 
—APPLICANTS ` 


. versus < 
ROSHAN JAHAN BEGAM AND otazrs— 
Oprosits Party. . | 

Civil Procedure Code (Act V of 1908), s. 110 —“Sub- 
stantial question of law’, meaning of—Question of 
general importance, f sufficient i 

The words “substantial questions of law" in 
the last clause of s 1.0 of the Code of: Civil 
Protedure. mean a substantial question of Jaw as 
between the parties inthe-case involved and not 
a question of general importance. The condition 
is sitisfiad if there is a subtantial question. of. law 
between the parties Raghunath Prasad Singh v. 


‘Deputy Commissioner of Partabgarh (1), followed.’ 
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Appl. for leave to appeal 
‘Majesty in Council. 
” Mr, M. Wasim, for the Applicants. 
“Mr. Anant Prasad Nigam, for the Op- 


to His 


“posite ‘Party. ” 
` Judgment.— This is an application for 
‘leave to appeal to H's Majesty in Coun- 
cil against a decision of a Bench of this 
“court, dated December 14, 1932, 

It is admitted that the amount or value 
‘ofthe subject-matter of the suit in the 
‘court of first instance was upwards of 
‘Rs, 10,000 and the amount cr value of the 
subject matter in dispute’ ou appeal to 
“ His Majesty in Council is also. upwards 
-of Rs. 10,000. Under s. 110 of the Code 
of O:vil Procedure, where the amount or 
value of ‘the subject-matter is over 
_ ‘Rs. 10,000 then “where the decree or final 
‘order appealed from affirms the decision of 
“the court immediately Lelow the court pas- 
sing such’ decree or final order, fhe appeal 
‘must involresome substantial quéstion of 
Jaw.” Admittedly the decision ofthis court 
efiirmied the decision of the court: imme- 
‘diately below, and the ‘whole “question 
. ‘turns upon whether there isa substantial 
“question of law. 
` We have heard the learned Counsel on 
‘both sides at some length. In our opin- 
‘ion the appeal involves substantial ques- 
‘tions of law. As pointed out by their Lord- 
‘ships of the Privy Councilin Raghunath 
“Prasad Singh v. Deputy Commissioner of 
Pariabgarh (1) the words “substantial 
questions of jaw” in the last clause of 
. f. 110 of the Code of Civil Procedure, mean 
‘a substantial question of law’.as between 
the - parties in the case involved and not 
a question of general importance. - The 
condition is satisfied if there is a substan- 
tial question of law between the par- 
Lies. 

Hence we, grant this application. Tet 
‘the necessary certificate be issued. No 
order as to costs. 

N. or Application granted. 

(1) 192 Ind Cas 889; 54 1 aA 126:40 WN 515; 31 
OW N 495: AL RK 1927 PO 10; 2 Luck $3; (1927) 
M,WN 519; 26 L Wiu PU 





OUDH CHIEF COURT 
Criminal Revision Application No. 88 
of 1933 
October 6, 1933 
aly Raza, J. 
CHAUDHRI—ACCUSED—APPLICANT 
versus 
$ EMPEROR - OPPosiTk Party 
Penal Code (Act XLV of 1860), s8. 888—-Driving 
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motor car under influence of drink—Accident-a 
Rashness and negligence of driver—Sentence of three 
months’ rigorous imprisonment and fine— Reduction 
of sentence in revision. 

Where it appeared that an accident was due 
mainly, if act entirely, to the rashness of the ap- 
pellant in driving the motor car while drunk and 
getting on to the wrong side of the roa while 
there wera vehicles in front, or otherwise to his 
negligence in not seeing the tonga ia Front of him 
and not properly controlling the motor car so as 
to avoid a collision, and the accused was found 
guilty of both rashness and negligence and sentenced 
= three months’ rigorous imprisonment and fine of 

a. 159: 

Held, that the sentence was excessive and ib 
might be reduced to a fine of Rs. luv, only or in 
. default, thres months’ rigorous imprisonment. [p, 
123, col 1.) wa 

Or. Rev. Appl. from an order ofthe Ses- 
sions Judge, Lucknow, dated August 1, 
1933. : : 

Dr, J. N. Misra, for the Applicant. 

_ Mr. H.K. Ghose, The Assistant Govern- 
ment Advocate, for the Crown, — | 

Judgment. —This is an application in 
criminal revision under ss. 43), 439 of the 
Code of Criminal Procedure, 

The applicant, Chaudhri, has been con- 
victed under s, 338 of the Indian Penal 
Code, and sentenced to three months’ 
rigorous imprisonment and a fine of Rs, 150 
“(ur in default, three months’ further rigor- 
ous imprisonment), The applicant is a 
motor driver of Katra. The case for the 
prosecution was that the applicant caused 
the collision of the motor, car driven by 
-him with a tonga, through ‘rashness and 
negligence on his part. One Mrs. Varma, 
“who was in ‘the tonga, was thrown out of 
it as a result of “which she broke her 
collar bone. Thelearned trying Magistrate 
held that the applicant was under ths 
influence of drink at the time of the 
accident and thit ths acsideat was caused 
because he drove his car on the wrong 
side of the road and did not take reason- 
able care to avoid the collision. The 
learned Sessions Judge dismissed tha 
applicant's appeal. He found 

“that the acciaeot was due mainly, if not entirely 
to the rasibness of the appellant in driving the 
motor car while drunk and getting on tothe wrong 
-Bide of the road while there were vehicles in front, 
or otherwise to his negligence in rot seeing the 
tonguin front of him and not properly controlling 
the motor car so as to avoid a collision.” | 
_ He was of opinion that the applicant was 
guilty of both rashness. and negligence by 
which the accident was caused. 

I have examined the record and haard 
the learned Counsel on both sides. In 
my opinion thére is nosubstance in this 
revision on the merits. I see no sufficient 
reason to interfere with the findings of 
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facts in this case. However, having regard 
to all the facts and circumstances of the 
case, I think the sentence passed on the 
accused is exGessive. “I uphold the con- 
viction of the applicant under s. 338 of 
the Indian Penal Code, but reduce the 
sentence. The applicant is now sentenred 
to a fine of Rs. 100 only cor in default, 
three months’ rigorcus imprisonment). 
Of the fine, if recovered, Rs. 20 will go 
in compensation to the owner of the tonga 
and Rs..50 to Mrs. Varma, as ordered by 
the trying Magistrate. The fine should be 
paid within one week from to-day. The 
applicant is on bail. .The bail bond is 
discharged. DEROS 

-N | . Sentence reduced. - 
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».: LAHORE HIGH.COURT 
- Criminal Revision Application No, 1532 
- of 1982 . 
May 23: 1933 
. Barbe AND OORRIE, JJ. 
ALLAH RAKHI AND ANOTHER — 
` PETITIONERS 


K VETSUS - 
KARAM ILAHI~—Opposirs PARTY 

< Criminal Procedure Code (Act V of 1899), 8. 488— 
"Muhammadan Law—Minor daughters in custody of 
mother who has been divorced by the father—Father's 
offerto maintain children if their custody is given 
tohim—Whether amounts to refusal to maintain— 
Juridiction—Criminal Courts, whether can take 
notice of mother of minor children being their lawful 
guardian, i i 

Where the minor daughters of a Muhammadan are 
in the custody of their mother, who has been divorced 
by their father, but who is their lawful guardian, 

„an ofiter by the father to maintain the children 
provided they are entrusted to his custody is tanta- 
mount toa refusal to ‘maintain them within the 

- meaning of the provisions of s. 48", Oriminal Pro- 

‚cedure Code. Emperor v.:Avsha Rai 9), followed. 

. - Although it is not thefunction of a Criminal 
Court to decide questions as regards the right to 
guardianship of children, there’ is no reason why 
it should not take notice of the fact that the mother 

` is their lawful guardian.under the personal law and 
that the father is not prima facie entitled to demand 

. their custody. : 

| Case law discussed- ] 

if the mother of minor girls whohave not yet 
attained puberty is disqualified to be the guardian, 
it is open to the father to move a competent court to 
appoint him or some one else as the guardian of the 
daughters. Until he does so, she is the natural 
guardian and there is nothing inthe provisions of 

8. 488, Criminal Procedure Code, to show that he is 
entitled to demand the custody of the daughters from 
theirlawful guardian as a condition precedent to 
maintaining them. 


Mr. Badri Nath for Mr. Mehar Chand, 
for the Petitioners. 
“ Mr. Ghulam Mohyuddin, for the Resp-n- 
ent. g 
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_ Bhide, J.—This is a petition for revision 
arising out of an application for mainten- 
ance under s, 488, Criminal Procedure 
Code. The application was made on behalf 
of the two minor daughters of thé. respond- 
ent Karam Illahi, aged about*7 and 10 
years, The girls are’ living with their 
mother, who has been divorced by the 
respondent. The responient offered to 
maintain the girls if they were entrusted to 
his custody. ‘The trial Magistrate held that 
in view of this offer, respondent could. not 
be said to have refused to maintain the 
daughters within the meaning of the pro- 
visions of s. 488, Criminal Procedure Code. 
In support of this view he relied upon Man 
Singh v. Dharaman (1), Ralla v. Alti (2) and 
Sultan v. Mehtab Bibi (3). The ‘application 
was‘accordingly dismissed. A petition for 
revision was presented to the Sessions Judge 
who held following Sarfraz Began v. Miran 
Bakhsh (4), that the mother being the law- 
ful guardian of the daughters under the 
Muhammadan Law till they attain the age 
of puberty the respondent was bound to 
maintain them, even while they were in the 
‘custody of the mother. He accordingly for- 
warded the petition to this court with a 
recommendation that the order of the learned 
Magistrate be set aside and the applicants 
be awarded a sum of Rs. 8 per mensem 
by way of maintenance. The petition came 
up at first before a Single Judge, but has 
been referred to a Division Bench as he 
thought that there was some conflict of 
‘authorities on the point involved. - -`> 
‘I may state at the cutset that it is not 
suggested that the respondent's offer to 
maintain his daughters, if they are entrust- 
ed to his custody, is not bona fide, and I 
shall assume for the purposes of this peti- 
The ques- 
tion of law for consideration is whether such 
an offer is a good answer to an application 
for maintenance under s. 488, Oriminal 
Procedure Code, on behalf of minor child- 
ren who are in the custody of their lawful 
guardian. The contention of the learned 
Counsel for the respondent is that there is 
a provision in s. 438, entitling the wife to 
refuse to live with her hisband on certain 
grounds when the husband offers to main- 
tain her, if she lives with him, but there is 


no such provision in the ease of children 


(WAS PR 189t Cr. ` oo 


(2)?4 Ind Cas. 811; AIR L914 Lah. 417; 15 Or. L 
J 429; 21 P W R19!4 Or; LISP L R1914 

(2) 94 Ind Oas 391;-A LR 1926 Lah. 236; :7 -Or. 
L J 1319; 27 P L R 233 

(4) 2 Ind Oas. 476 A TR 1928 Lah, 543; 29. P L 
R 401; 9-Lah 313; 29 €r. L J 1052. 
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and this shows that children cannot claim 
any pecuniary allowance under 8. 438, 
Criminal Procedure Code, from their father, 
when. he offers to maintain them provided 
they, live with him. The learned Oounsel 
fyr.her contended that a Criminal Court is 
not concerned with questions of guardian- 
ship“and for the purposes of s. 488, Criminal 
Procedure -Code, it is immaterial whether 
the children are living with their lawful 
guardian or otherwise and whether the 
father is entitled to their custody. In sup- 
port af these contentions the learned Counsel 
mainly -relied on Man Singh v. Dharaman 
(1), and certain later rulings of the Punjab 
Chief , Court in which that ruling was 
followed, viz: Abdul Majid v. Emperor 
(5); Ralla v. Alti (2) and Sardar Mohammad 
v. Mir Mohammad (6), and two rulings of 
this court reported as Sultan v. Mehtab Bibi 
(3) and.Jagan Nath v. Koshallia Devi (7). 
He further submitted that two recent rul- 
ings of this.court, viz., Sarfraz Begam v. 
Miran Bakhsh (4) and Zauhra Bi v. Muham- 
mad Yusuf (8), in which a different view 
was taken. do not lay down the law correct- 


ly. f 

As regards. Man Singh v. Dharaman (1), 
which has .been followed in most: of the 
Punjab,rulings relied upon by the respon- 
dent, it would appear from a perusal thereof 
that the learned Judges in arriving at their 
conclusion. that the father in that case 
could not: be held to have refused to main- 
tain the children did not ignore the question 
of guardianship, but actually took into 
consideration the fact that he was their 
lawful guardian under the Hindu Law by 
which the parties to that case were governed 
and as such entitled to their custody. ` They 
observed: as follows : i 


“ As to the two minor sons, we are of opinion that 
they are not entitled to an order for separate main- 
tenance on this applisation by order of a Criminal 
QOourt under s. 482, Criminal Procedure QOode. A 
father is prima facie guardian of his minor children 
and entitled, tu’ their custody as well as to that of 
his wifs and he is not under an obligation to make 
them a money allowance for their maintenance apart 
from himsalf merely because he is the husband, or 
the father, and by refusing to doso he does not refuse 
to maintain them." 

+ 


IM p AF 
But the position migùt bə diferent, where 
the father. is not the guardian of the 
(5) 10r LJ 40;7PL R 1201. . 
(6) 41 Ind. Was. 831; 22 P R1917 Or; BOLJ 
Bli; 16 P W R-1917 Or. 
(i lui lud. Cas. avi; AT R 1927 Lah, 43); 28 Or L 


J 415. 

w) 123 Ind, Cas 216; AT R 1930 Libh. 104); 32 Cr 
LJ 247; Iad. Rul. (1931) Lah, 152; gz P LR 183; 
(1930) Or. Oas, 1219, : : i 
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children and thisfact is recognised by 
the learned Judges as would appear from 
the following remarks which appear in thé ~ 
judgment ; 

“It ‘is competert to the mother to apply to the 
court under Act VIIL of 1&9) to give her the guardian- 
ship of the children which can only be done on proof 
that the father isan unfit person and when this is 
done and the father refuses to make an allowance 
for a child, it may be that she can resori to e, 48, 
Criminal Procedure Code." 

It is thus clear that the learned Judges 
who decided Man Singh v. Dharaman (1)j did 
not mean to lay down that even in the cases 
where the mother is the lawful guardian of 
the children and they ‘are living with her, 
the father is within his right in ofering io 
maintain them only if they are entrusted 
to his custody. In all the later Punjab 
Chief Court cases on waich the learned 
Counsel for the respondent has relied, it 
appears that the-father was the guardian - 
and hence all those cases are clearly dis- 


‘tinguishable on this ground. As regards 


the two rulings of this court of which he 
has relied, viz., Sultan v. Mehtab Bibi (3) 
and Jagan NMath-v. Koshallia Devi (7), 
the former was decided on the report of the 
Sessions Judge without hearing any argu- 
‘ments. The case of children is dealt with 
very briefly and most of the rulings relied 
on therein ‘appear to relate to cases where’ 
the father was the lawful guardian of the 
children and as such entitled to their 
custody.» In Jagan Nath v: Koshallia Devi 
(7), also the order is very brief ‘and con- 
tains no discussion of the point raised before `- 
us. The case related to Hindus and the . 
father was apparently the lawful guardian. 
There is a remark in the report of the 
Sessions Judge that the father had applied 
for the custody of the daughters and the’ 
application had béen dismissed. But it is 
not clear on what grounds it was dismissed. 
‘In any case it idces not appear from the 
report that-the . mother had been actually 
appointed a guardian of the daughter who 
was living with her. There was moreover 
a definite finding of fact by the Magistrate 
that the father had not neglected or refused 
‘to maintain the daughter. 


The Punjab cases relied on by the learned 
Counsel for the respondent thus do'not help 
‘him. On lhe other hand, the two recent 
rulings of this Court which have been reiied 
upon on behalf of the petiticners, viz., 
Sarfraz. Begam v. Miran Bakhsh (4) and 
Zauhra Biv. Muhammad Yusuf (8), are in 
point and are clearly against him. Ib was 
held in these rulings that where the children 
-are in the custody of their mother and she 
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is their lawful guardian, they .are entitl 
ed to claim maintenance from their, father 
while living with the mother. „Man Singh v. 
Dharamar. (1), which is the mainstay of 
the argument of the learned Counsel ‘for 
the respondent as well as Sardar woham: 
mad v. Mir Mohammad (6), were carefully 
considered and distinguished in one of these 
rulings, vide: Sar fr az Begam v. Miran 
Bakhsh’ (4). 

„The leained Counsel for the respondent 
was not able to cite a single decision of 
any other Chief Court or High Gourt in 
India in support of his argument, while - the 
view taken in Sarfraz Begam.v. Miran 
Bakhsh (4}, is supported by the. following 
decisions of the Bombay and Madras High 
Couris and the Chief Court of Burma. 
Emperor v. Aysha Bai (9), which was follow-., 
ed in Mahomed Jusub v. Haji Adam (10), 
In re Moideen (11) and Murugesan Mudaliar 
v. Sadiamma (12). The facts in Emperor v.: 
Aysha Bai (9), are pracisally on all fours 
with those of the present case. . 

The mere fact thats. 488, Criminal Pros 
cedure Code, contains a proviso entitling 
the wife to refuse to live with the husband 


provision in the case of children does not 
seem to be of significance, The minor 
children cannot be expected to have any 
voice in the matter and the. law will pre- 
sume that for the sake of their welfare they 


should be in the custody of their lawful- 


guardian, i. e,, their guardian under -the 


personal law, or a guardian appointed by- 


a competent court, if any, In the. present 
jnstance it is not disputed that the: mother, 
though divorced, is the guardian of. the 


daughters under ‘the Muhammadan Law by: 


which the parties are governed as the 
daughters have not yet attained the age of 
puberty. It was urged that the mother may 


be disqualified to be the guardian in certain 


circumstances (vide para, 259- of Mulla’s 
Principles of Muhammadan Law). 
she is so disqualified, itis, open ‘to the 
respondent to move a competent court to 
appoint him or some one else as the guar- 
dian of the daughters. Until he dees so, she 
is the natural guardian and there is no- 
thing in the provisions of g.:-488, Criminal 
Procedure Code, to show that he is entitled 
to demand the custody of--the daughters 
from their lawful guardian as. 2 condition 


> 


(9) 6 Bom. L R 536; 1CrL J 599, 


(10) 15 Ind Cas, 520; 37 B 71:14 Bom. LR 336. > © 
i4 ML T 223; 


(11) 21 Ind. Cas 469; 14 Or k E 597; 
25.M L 355; (1913) MWN9 
(12) 30 Ind. Oas. 480; 16 rE J 656,. 
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precedent to maintaining them, ,. To. place 
any sich construction on that section is in 
fact likelv to defeat its object. For in that 


‘case a father may easily be able to escape 
‘liability for the maintenance of his children 


bythe simple device of demanding. their 
custody when he knows full well that owing 
to their infancy or other reasons the mother 
would be unwilling to entrust them to his 
care, Itis true that itis not the function 
of a Criminal Court to decide questions’as 
regards the right to guardianship of child- 
ren, but there is no reason why it should 
not take notice of the fact that the mother 
is (asin this case) their lawful guardian 
under the personal law and ihat the father 


is not prima facie entitled to demand their 


custody. In my opinion an offer by a father 
to maintain the children provided they: are 
entrusted to his custcdy in such, circum- 
stances is tantamount to a refusal. to main-, 
tain them within the meaning of the pro-. 
visions of s. 483, Criminal Procedure See 
as held: in Emperor v. Aysha Bai (9). - 

would accordingly accept the. ade 


“tion of ths learned Sessions Judge and” 
Setting aside the order of the learned. Magis- 
ón certain grounds while there is no such.: 


trate direc) the respondent to pay. Rs. 8 per. 
metisem to the petitioners by way of main- 
tenance with effect from the date. of -the. 
application (May 10,1932). ` 
Currié, J. - I concur. Reece 
NS Revision accepted: 


omaa se 


OUDH CHIEF COURT 
_.Privy Council Application No. 3 
of 1933. 

August 2, 1933 
Raza AND SMITH, JJ. 
LAL DURGA BUX. SINGH 
— APPLICANT 

Versus , 
Rani BRIJ RAJ KUAR-— 
OPPOSITH PARTY: 

Civil Procedure Code (Act V of 1908), ss 110 ~ 
Decree „involving property of over Hs. 10,600: 
in value—High Court reversing decision of lower 
Court—Appeal to Privy Council, if lies. 

Wher a decree involves a question respect- 
ing property of value exceeding Rs. 10,000 and: 
the decision of the lower Court is reversed by 
the ae Court, the case fulfile the requirements, 
of IL), Civil- Procedure Code, and is a -fit one 
to bs granted leave to appeal tothe Privy Ooun- 
cil Sri Kishen Lal v. Kashmiro (1) and Surapati’ 
Roy v Ram Narayan Mukerji (2), relied’ on. |p. 
126, col. 2.) | 

His 


Appl. for leave to. 
Majesty in Council, 

„Messrs, M. Wasim and Ali Zaheer, for the 
Applicant, 


appeal - to 


126: 
Mr. Hyder Husein, for the Opposite: 
Party. : 


Judgment. - This is an application for 
leave to appeal to His Majesty in Council 
against£a decision of a Bench ofthis court, 
dated January 11, 1934. 

Rani Brij Raj Kunwar had instituted a 
suit valued at Rs. 15,243 in the Court of the 
Subordinate Judge of Sultanpur, claiming : 
maintenance at the rate of Rs. 5,000a 
year, realizable from the whole of the 
Katari Estate on the basis of a deed-of- 
gift, dated May 23, 1926, executed by 
Babu Bhagwan Bakhsh Singh, whereby he 
purported to grant the aforesaid estate for 
life to -Lala Durga Bakhsh Singh, with an 
allowance of Rs. 5,000 a year parable by 
Lal Durga Bakhsh Singh to Rani Brij Raj 
Kunwar for her life. 

The Subordinate Judge of Sultanpur 
disallowed the claim of Rani Brij Raj Kun- . 
war onthe basis of the- deed’ mentioned 
above, but decreed toher maintenance at. 
the rate of Rs. 200 amonthas the widow 
of the Jate Taluqdar Raja Partab Bahadur 
Singh.” The total amount thus decreed to 
her on January 5, 1931, was Rs. 6,090. 
Rani Brij Raj Kunwar appealed to this;court 
valuing her appeal at Rs. (15,243—6,000)= . 
9243.5 There was no appeal by Lal Durga 
Bakhsh Singh defendant. 

The appeal of Rani Brij Raj Kunwar 
was allowed,.and it was held that Lal 
Durga Bakhsh Singh was liable to pay 
to the Rani thesum of Rs. 5.009 a year, 
under the terms of the deed of gift, dated 
May 23, 1926, mentioned above. It was 
further ordered that should the decretal 
amount be not paid within. six months 
from the date of the decree (January 11, 
1933), it will be realised by sale of the 
interest of Lal Durga Bakhsh Singh, de- 
fendant, in the property detailedin the 
list attached tothe plaint, Lal Durga 
Bakhsh Singh had pleaded adoption, and 
had alsoset up a will alleged to have been 
executed by Raja Partab Bahadur ‘Singh. . 


It was held by this court ihat the alleged .- 


adoption was not satisfactorily proved,- 
and that the alleged will could not be ac- ,: 
cepted as a, genuine will of the late Raja, 
Partab Bahadur Singh. RE: 
`The decree of this court has the effect - 
of making Lal Durga Bakhsh Singh liable 
to, pay.to the plaintiff the past and the 
future allowance at the rate of Rs. 5,000 a 
year, and the decree involves, directly 
and indirectly, the title to the entire Katari 
. Estate, the value of which. is certainly 
upwards of Rs. 10,000, ea 
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The application is contested on behalf 
of the plaintiff on the ground that the ` 
amount of valueof the subject-matter in : 
dispute on appeal to His Majesty in Coun- - 
cil ıs less than Rs. 10,000. In our opinion | 
this contention is not well founded, and ; 
must be overruled. la the case of Sri 
Kishen Lal v. Kashmiro(1) the value of 
the subject-matter of the suit in the court 
of first instance was over Rs. 10,000, but 
the value of the subject-matter in dispute 
on appeal to His Majesty in Council was 
less than Rs. 10,000. On the other hand, 
the proposed appeal to His Majesty in 
Cuuncil necessarily involved a decision as 
to the validity of an award which dealt 
with property of far‘greater value, and- 
which had been declared by the High 
Court to be invalid. It was held that the 


provisions of s,110 of the Code of Civil - - 


Procedure applied, and a certificate should 
be granted. . The principle of this :deci-’ 
sion clearly helps the applicant. The case 
of Surapati Roy.v.Rim Narayan Mukerji 
(2) is an authority’ for the proposition that 
where the subject matter in dispute relates 
to a recurring liability, andisin respect’ 
of property considerably above the appeal- : 
able value, the case fulfils the requirements 
of s. 110 of the Code of Civil Proce- 
dure. en 
As inthe present: case, the decree in-~ 
volves a question respecting property of - 
value exceeding Rs., 10,000 and as the. 
decision of the ‘court below was reversed 
by this court, the-¢ase in our opinion, ful- 
fils the requirements of ‘s, 1100f the Code ~ 
of Civil Procedure,'and we so certify. ` 
Ths application is, therefore, allowed 
with costs: ee: 
Not ase Application allowed. 
(1) 21 Ind. Oas.-617; 354 443; ILA LJ 65L 
(2) 73 1nd Cas. 193; 50 I A 155; ATR 1923P 0 
8.45 M LJ 219; $00 £80; 181. W 681; 33ML 
T 314; 39 OL J 62; 280. W. N. 517 (P. CO) ' 
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RANGOON HIGH COURT 
Criminal Miscellaneous Application No. 26 
. « of 1930 
August 29, 1930 
CUNLIFFE AND Carr, JJ. | 
EMPEROR—ProsscuTor 
VETSUS f 
PATESWARI SINGH AND OTAERS 
ACCUSED ~ RESPONDENTS : 
Criminal Procedure.Code (Act V of 1898), s. 526— 
Transfer of case—Principles tobe considered—~Re- 
transfer tosame court merely on ground of conves 
nience--Propriety of, . f 


193 !- 


In considering the question of transferring e case 


fron one court to another, the principle to be follow- ` 


ed 15 that itis nut so mach a matter of convenience 
nor uf possible injustice, waich hia to be cousider- 
ed, but ibis toe apprebeusion in the mindsof the 
accuseu person and incidentally the public whiz. . 


ougut to ve Laken into account, althougn it is must‘ 


undesirable tbat there should be any teeliog on the 
part gfthe accused persons or of tue general body 
of citizens, that any trial which may lead to convic- 
tiou should have been tainted’ with the slightest 
suspicion of unfairness, 


. Where a case has been transferred from the court » 
of. ong Magistrate on the ground of an apprehension . 


in the.mind of the accused that he would not have 
a fair trisil, is should not be re-transferred'to the same 
Magistrate merely on the ground of convenience. 


Cr. M. A. for transfer of 
nal Regular Trial No. 12 of 1929. 

Mr. A. Eggar, for the Crown. . 

Mr. M. M. Rafi, for the Respondents. 

Judgment. - This application must be © 
dismissed. It is put forward by the Crown 
for the purpose of effecting a transfer or 
rather aretransfer under s. 526, Criminal 
Procedure Code. 
somewhat peculiar. Ths respondents were 
prosecuted at Toungoo for offences under 
the Forest laws. The trial by the Third 


Additional Magistrate was a very leng-hy- 


one. No less than 160 witnesses gave e¥i- 
dence. As might have been expected, at 
the end of the hearing, judgment: was 
reserved. Before ihe learned Magistrate 
however could deliver his decision he was 
notified of an intended application to this 
court to transfer the case. Oa receiving 
this notification hs refused a stay. Itis 
alleged that a personal interview between’ 
Counsel for the respondents and the learn- 
ed Magistrate, at which one of the ‘accused 
was present, certain remarks were made 
by the Magistrate of an improper nature 
concerning his undelivered judgment.’ A 
complaint with regard to these remarks 


_ was incorporated in the grounds’ for the 


` 


” iransfer application made to this court. ~ 


The learned Judge who heurd the ap- 
plication, Ba U, J., came to the conclusion 
that a transfer was necessary for the’ ends 
of justice. He eccordingly ordered a trans- 


_ fer to another Magistrate at Toungoo, but 


up to now no part of the hearing has taken 
place. Meanwhile it is in evidence, on 
an affidavit before us, that the original 
trying Magistrate was suspended from, the 
duties of his office. An investigation took 
place into his conduct. As a- resůlt he 
was reinstated, The Grown now seeks, on 
grounds of, convenience, mainly, to haye the 
eas) retransferred hack to his list. Iv ap- 
pears that: the accused persons have de- 
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the Crimi-' 


The circumstances are: 


dey 


1p os 


manded a trial de novo, in spite of the êh. 
{hati an undertaking was given by: their 
_ learned Counsel before Ba U, J., that. the 
original transfer would not necessitate 
the lengthy hearing over again which had, 
-already taken place. On the ground of, 
convenience it would be very much better” 
if the original Magistrate could take, up 
the case where it left off, but there is no‘ 
doubt that Ba U, J.B mind was me 
by the well-known principle in questions 
of transfer that it is not so mucha matter- 
of convenience nor of pcssible injustice, . 
which has tu be considered, but-it is- the: 
apprebension in the minds of the accused 
person—and incidentally the public—which ` 
ought to be taken into account. It is of 
course most undesirable that there should 
be any feeling on the part of the accused 
persons or of the general body of citizens, 
“that any trial which may lead to a con- 
viction should have been tainted with the 
-Blightest suspicion of unfairness. ` : 

In these circumstances I em of the opinion 
that the respondents must be retried by 
some Magistrate at Toungoo other than- 
the Third Additional Magistrate, and’ 1. 
can cnly express a hope that Counsel for 
ihe respondents may persuade-his clients” 
that they will not be in the least prejudice- 
ed if a large volume of the evidence taken 
before the original Magistrate may be 
used without recalling the witnessés in the 
new trial. | i 


A. ` - Application dismissed. 





SIND JUDICIAL COMMISSIONER s 
COURT 
Canina Revision Application -No, 55 
of 1933 
July 14, 1933 
“RUPCHAND, J. U, anp-Logo, A. J. 0.: 
ABDUL KARIM—APPLICANT | 
$0 versus 
- EMPEROR—Orrosire PARTY,- 

Criminal Procedure Code (Act: V of 1698), 5. 5138—« 
Scupe and object of—Surety bond- Absconding o. 
accused- Surety amount realized from accused's 
property—Surety, rf relieved of his liability — Contract 
Act (LX of 187 2,, 8. 128. 

A executed u bond agreeing to forfeit a aida 
Rs lu in the event of the accused, who wag 
being bailed, failing to attend the court on the 
days fixed for hearing. The accused having ab- 
sconded, A's bond was forfeited by the Magistrate 
who- ordered him to pay the wholeamount of his 
bond.. But owing to certain reasuns which appeal- 
ed to the District Magistrate, this amount was 
on appeal to that officer reduced to Ks. “60. in 
revision 4 urged that as the Crown: had ‘already 
realised the sum of Ks. 100from the property us 
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he abstonding accused, he cannot be - made liable 
over again for payment of Rs. 100 or any part 
‘thereof : ' Š 

Held, that the principle laid down in gs," 128, 
Contract Act, had no application t> the case and 
that the recovery from the accus:d of the amount 
forfeit.d by him under his bond did not relieve the 
surety of his liability to mike good such part of 
his bdnd as he hid been ordered oy the ' Appallate 
Oourt-to pay.. Emperor v Nga Maung (1), Emperor 
vi Abdul Aziz (zjand Zarnam v. mperor (3), not 
approved; Queen-Eimpress v, Ruhimbux (4), Kubur 
Alapa Naik v. Emperor (5); Kuldip Sahui v Em- 
peror (4) and Saligram v. Emperor (7), approved 

Section 513, Criminal Procedure Code 1s caly an 
enabling section. The underlying object of tbe 
section 18 to enable prisoners who are not likely 
to abacond and who atthe same time cannot find 
surotiés to be bailed oo their finding cash. ` 


‘Mr. Parsram Manghanmal, for the Ap- 
plicant. 
“Mr, Parmanand Kundanmal, 


for 
Crown: | e 


the 


. Jjudgmeėnt.—This | revision” “applis 
question “of | laws, 
in the.. 
sum of Rs. 100 agreeing of forfeit the: 
said sum in the event to the accused” 
Abdul Karim, who was being bailed, fail-- 


cation raises a pure 
The applicant executed a bon 


ing to attend the court on thedays fixed 


for hearing. The bond isin Form No. 3- 
prescribed by Sch V, Oriminal Procedure. 


Code. The accused having absconded the 
applicant’s bond was forfeited by the try- 
ing Magistrate and he was ordered to pay 
the whole amount of his bond but owing 
to, certain reasons which appealed to the 
learned District Magistrate this amount 
has on appeal to that officer been re- 
duced to Rs. 50. The applicant has now 
come to us-in revision. He contends that 
as the Crown has already realised the 
sum: of Rs. 100 from the property of the 
absconding accused, he cannot be made 
liable over again for payment of Rs. 100: 
or aly part thereof. The argument is 
taat ‘his liability is that of a surety that 
it is co-extensive with that of the accused 
whois the principal debtor, and that, as: 
the full sum of Rs. 100 has been rea- 
lised from the property of the principal 
debtor his liability has come tc an end. 
There is a‘divergence of judicial opinion 
on the point. The Burma and Punjab 


rulings support the view that abond exe- - 


cuted: -by an accused person and his. 
surety’ is one single bond for payment of 
une singlé amount and that on forfeiture 
it is discharged by payment of the amount 
due either by the accused or the surety: 
Empéror ‘v. Nga Maung (1), Emperor v. 


WI On L J 463; U B R (1905) 31 Or, 
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Abdul Aziz (2) and Harnam v. Emperor (8) 
The Allahabad, Madras and Calcutta rul- 
ings aretothe contrary: See Qucen-fHm- 
press v. Rahimbux (4), Kulur Alapa Naik 
v. Emperor (5), Kuldip Sahai v. Emperor (6) 
and Saligram v. Emperor (7). 

Before we deal with these cases it is 
necessary io refer to the words of the 
bond in issue. It is divided into two 
parts the first part which is signed by 
the accused recites that in the event of 
his failing to attend the court on each 
hearing until otherwise directed by the 
court he binds himself to forfeit the sum 
of Rs. 100 to ihe Orown. The second 
pert which contains a separate covenant 
by the applicant-surety although written 
onthe same paper containg a récital that 
the applicant stands suréty that thé ac- 
cused will continue to attend the court 
on each hearing andi” that if the, 
accused makes default in that behalf, 
the applicant will forfeit to the Crown 
the sum of Rs. 100. It'is abundantly 
clear from the very wording of the bond 
that the liability of the surety to make 
good the amount mentioned in his bond 
does not depend upon the ‘failure ‘or other-. 
wise of the accused to make good the 
amount agreed to be forfeited by the ac- 
cused but his liability depends solely and 
exclusively on the cdridition that the ac- 
cused shall.attend af each hearing. The’ 
principle laid down “in `s. 128, Contract, 
Act, has theréfore no application whatso- 
ever to a case liké the presént.” The ać- 
cused is not théprincipal debtor and the 
bond of thé surety is not to make good 
any amount due by the accused’in the 
event of his failure io do so, but to pay 
a. certain amount in the event of the 
failure cf the accused to attend the court, 

The object of requiring an accused per- 


. scn to give security for his appearance 


in court is not to sectire the payment of 


`- money to the Crown but to make it as 


difficult as possible for a criminal to 
abscond, On this. ground it has been held 
in England that not only is an agree- 
ment by an accused person or by any 
to indemnify . 
his bail illegalas being against public 


(2) 81 Ind. Cas. 955; AI R 1924 Lah. 262; 25 Or, 
L J 1181; 4 Lah. 462 ; 

(3) b4 Ind Cas 546; A I R1923 Lah, 228; 26 Or 
LJ 322; 5 Lah. 448; 1 l ah, Cas. 529, 

(4) 20 A 206; A W N 1895, 21, 

(5:3 Ind Cas. 470; 100r. L J 294, 

(8) ¥ Cr. L J 296, i 

(7)2 Inj. Cas 592; 36 C 562; 10 On LJ 89; 90L 
J 296; 13 O W N 555, 
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policy, but parties to such an agreement 
are guilty of the offence of conspiracy al- 
though they may have entered into the 
agreement without wrongful intent. In 
Rea v. Porter (8) atp. 373* Lord Alverston, 
©. J., has said: 

“It is in our opinion difficult to conceive any 
act more likely to tend to producea public mis- 
chief than that which was done in this case It 
is to the interest of the public that criminals should 
be brought to justice and therefore that it should 
be made as difficult as possible for a criminal to 
abscond and for many years it has been held that 
not cnly are bailees responsible on their recognizance 
for the due appearance of the person charged but 
that if it comesto their knowledge that he is about 
to abscond they should at once inform the Folice 
of the fact. It has been suggested to us that the 
mere modern view of bail is that it is a mere 
contract of suretyship and that an agreement to 
indemnify bail therefore does not involve any il- 
legality. Ifthat were so as soon as the bailee had got 
his indemnity he would have no interest whatever 
in seeing that the accused person was forthcoming 
to take his trial and it is obvious that criminals, 
particularly if possessed of means, would very fre- 
quently abscond from justice.” 


These observations equally apply here. 
We are aware of the provisions of s. 513, 
Criminal Procedure Code. ‘That section is 
only an enabling section and provides that 
a court or officer taking bail may, in fit 
cases, relieve the prisoner of his obligation 
to execute a bond and in lieu thereof 
take cash security except in cases where 
the bond is for good behaviour. But that 
does not mean that the court or officer 
concerned has not thought fit- to substitute 
a cash security that the surety may wrig- 
gle out of his liability under his bond. 
It is also to be noted that wherea cash 
security is substituted the amount of 
such security is to be fixed at 
of substitution and the cash security de- 
manded need not befor the same amount 
for which bail was granted in the first 
instance but might be for a largeramount. 
The underlying object of this section ap- 
pears to be to enable prisoners who are 
not likely to abscond and who at the 
Same time cannot find sureties- to he 
bailed on their finding cash. That is the 
object disclosed by the English Legislature 


in the preamble of 61 and 62 Vict.c. T 


instituted the Bail Act, which at has amend- 
ed s. 23, Indictable Offences Act, 1848, 
and has empowered the Justices in like cases 
to dispense with sureties. 

In view of what has been said above, 
it is difficult for us to accept the view 
taken by the former Burma Chief Court 

(8) (1910) 1 K B 369; 79 LJ KB 211; 102L T 
255; 74 J P 159; 26 T LR 200. 

*Page of (1910) 1 K B —[Bd]. 
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and the Lahore High Court. The cases 
decided by the Lahore High Court relate 
not to ordinary bonds to secure the at- 
tendance of an accused person at a trial 
but’ to bonds for good behaviour of a 
suspect. To hold that undera bond of 
that kind the recovery of the amount 
specified in the bond from the suspect 
discharges the surety from his liability 
under the bond, with all respect to their 
Lordships of the Lahore High Court, would 
be contrary to the express intention of the 
Legislature. Section 112,Criminal Procedure 
Code, empowers a Magistrate to specify the 
number, character and class of sureties 
which a suspect is required to, produce. 
The indubitable object of this isthat the 
persons who come forward to stand as 
sureties for a suspect should be in a posi- 
tion to exercise direct control over the sus- 
pect and who should give timely notice 
to the Police if they find that the suspect 
is resuming his bad habits and that such 
persons should be prepared to risk a 
substantial sum of money of their own if 
they fail either to keep control over the 
suspect or to give timely intimation to 
the Police before the suspect has broken 
his bond: See Mahomed Ibrahim Mahomed 
Hayat v. Emperor -(9). If the sureties can 
avoid personal liability in the manner 
suggested by the Lahore rulings the very 
object of Chap. VIII would be frustrated 
and the time taken by a Magistrate In 
scrutinizing ‘the sureties in accordance 
with the elaborate procedure laid down 
by the Code before accepting them would 
be of no use. Not only that but there 
would also be no meaning in depriving a 
Magistrate of his power of substituting eash 
in lieu of security for good beheviour as 
is contemplated by s. 513. The view 
taken by the Madras, Allahabad and the 
Calcutta High Courts appears to us to be 
orrect view. r 
E aes reasons we hold that the re- 
covery from the accused of the amount for- 
feited by him under his bond does not re- 
lieve the surety of his liability to make 
good such part of his bond as he has been 
ordered by the Appellate Court to pay.’ We 
accordingly dismiss this application. h 
N. Application dismissed. 
(9) 27 Ind. Cas, 148; ALR 1914 Sind 13; 16 Or. L 
J 100; 8 S L R 173. 


_ RANGOON HIGH COURT 
Civil Revision Application No. 126 of 1931 
March 24, 1932 
Bagutey, J. 
MAUNG LAT—Appiicant 


VETSUS 

MAUNG KYAW THA— OPr0sITE Party 

Civil Procedure Code (Act V of 1908), s. 148, 
0. XXI, r 89— Deposit of money to get sale set aside 
-Time allowed, extension of—Applicability of s. 148 
—Limitation Act (1X of 1908), s. 5—Practice— Order 
in case not pending—Order passed without notice — 
Validity. 

Under O., XXT, r 89, Civil Procedure Code, the 
money to get thesale set aside must be deposited 
within thirty days of date of sale and there is no 
provision of law under which this time can be 
extended Section 148, Oivil Procedure Code, does 
not apply inasmuch as this period of thirty days is 
not fixed or granted by the court but it is fixed by the 
Code and cannot be extended under the Limitation 
Act. Mahomed Cassim v A J. David (1), relied on. 

An order passed in a case not pending is one 
passed without jurisdiction and when passed with- 
out notice to the other side is erroneous and cannot 
be taken advantage of by a party, 


Civ. R. A. against an order of the Dis- 
trict Judge, Magwe, dated March 5, 1931. 

Mr. Maung Kyaw, for the Applicant. 

Mr. S. T. Leong for Mr. Mg Tin, for the 
Opposite Party. 


Order.- Certain property was sold in 
execution of a decree against the respon- 
dent on August 29, 1930, for one thousand 
Rupees. On September 3, the judgment- 
debtor filed an application for the sale to 
be set aside under O. XXI, r. 89, Civil 
Procedure Code, but no money was deposit- 
ed. On September 25, the Township Judge 
rejected the application. Without deposit- 
ing any money the judgment-debtor ap- 
pealed to the District Court. The learned 
District Judge stated that the order passed 
by the Township Judge would have been 
correct had it been passed after September 
27, but that as it stood it was not legal 
and must be set aside. This order was of 
course quite wrong, because no application 
under 1. 69 can be entertained without 
money being deposited. However, the 
District Court set aside the order of the 
Township Court and gave a further period 
of two days to the judgment-debtor to 
deposit the full amount, failing which the 
application would be dismissed. This 
order was passed on December 20, in the 
presence of Advocates for both sides, so the 
money had to be deposited on or before 
December 22. It was not so deposited, bul 
on January 15, 1931, the Township J udge 
issued a notice to the respondent to come 
and deposit the sum of Rs. 1,250 to get the 
sale set aside. This order was aslo wrong 
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as the amount mentioned in the proclama- 
tion of sale was only Rs. 703-8-0 (though 
it should have been Rs. 719-4-0) and there- 
fore the amount that the judgment-debtot 
should have been called upon to pay would 
be Rs. 753-8-0. On January 23, the judg- 
ment-debtor asked for further extension of 
time for seven days, and the Township 
Judge reported the matter to the District 
Judge according to the diary order, but 
this report never seems to have reached 
the District Judge; in any event no orders 
were passed on it. On 28, the judgment- 
debtor applied to the District Judge point- 
ing out that he had been called upon to 
pay too much, and he asked for orders to 
pay the correct amount. Without issuing 
any notice to the other side, the District 
Judge on March 5, ordered the judgment- 
debtor to psy the correct amount required 
by law, and it was finally paid in on 
March 14. The order passed by the District 
Judge finally seems to have been without 
jurisdiction. It was passed ex parte. 
There was no appeal pending before the 
District Judge in which it could have been 
passed, and it was in itself entirely wrong. 
Under O. XXI, r. 89, the money to get 
the sale set aside has got to be deposited 
within thirty days of the date of sale, and 
this strict provision of law has got to ke 
complied with: See Mahomed Cassim v. A. 
J. David (1). I know of no law under 
which time can be extended. Section -148, 
Civil Procedure Code, has no application, 
because this period of thirty days is not 
fixed or granted by the court; it is fixed 
by the Code and cannot be extended under 
the Limitation Act. It appears to be 
entirely inextensible. The judgment-debtor 
has had many chances to which he was not 
entitled, but he certainly cannot be al- 
lowed to take advantage of this entirely er- 
roneous order of the District Judge passed 
with no jurisdiction, it being passed in no 
pending case at all and without notice to 
the other side. For these reasons, I allow 
the application and set aside the order of 
the District Judge. The money deposited 
may be refunded to the respondent, but 
he cannot get any cancellation of the order 
of sale under O. XXI, r. 89. He will alse 
have to bear the ccsts of this application, 
Advccate’s fee, two gold mohurs. 
Application allowed. 
A 1R19¢8 Rang. 266; 6R 
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SIND JUDICIAL COMMISSIONER’S 
COURT 
Criminal Revision Appeal No. 94 of 1933 
; July 14, 1933 
RupcHano, J. O., AND Loro, A. J. ©. 
KABUL—Appxiioant 
Versus 


EMPEROR—Opposire Party 

Criminal Procedure Code (Act V of 1898), s. 495— 
Private individual seeking to conduct Crown case— 
Permission of court—Necessity of—Duty of Police in 
trial of grave offences—Permission; when can be 
granted—Oficer empowered to conduct prosecution — 
Powers of—Assistant Polite Prosecutor, whether 
should be clothed with such powers. 

Before a private individual can conduct a Orown 
case it is necessary for the applicant to obtain per- 
mission of the court under cl. (1) of. 495, Oriminal 
Procedure Code, that he should himself be put in 
charge of the prosecution, If he obtains permis- 
sion for himself, thenit is no doubt open to him to 
brief Oounsel to represent him. The provisions of 
8. 495, cl. (1) are no doubt wide enough soas to 
empower a trying Magistrate to permit“ any 
person " to conduct the prosecution but that does 
not mean that the trying Magistrate should grant 
such permiesion indiscriminately. He has to exercise 
his discretion after considering all the circumstances 
of the case, Ina trial for grave offences such as 
murder a very heavy duty is cast on the Polica and 
the District Magistrate to see that a real offender 
does not get off, and it is for the District Magis- 
trate and not for a ‘private individual to see 
that the Crown case is properly conducted. The 
fact that the accused is an influential man and 
the allegations that the Investigating Police Officer 
did uotdo his duty properly before the case was 
sent tothe court, that the Crown case is baing mis- 
handled, and that the prosecution is not being con- 
ducted by the Public Prosecutor himself, but an 
officer called the Assistant Police Prosecutor who 
will not be able to do justice to the case, are not 
sufficient grounds to justify the complainant being 
permitted to be put in charge of the Crown 
case, i 

It is no doubt true that an officer who ia either 
generally or specially empowered by the Local 
Government to conduct a prosecution is ‘clothed with 
very wide powersand cl. (2) of a. 495, Criminal 
Procedure Code, empowers such officer to enter a 
nolle prosecui. Bat whether an officer of the grade 
of an Assistant Police Prosecutor should ne clothed 
with such authority or not is a matter for Govern- 
ment to decide, 


Mr. Motiram Idanmal, for the Applicant. 

Mr. Partabrai D. Punwani, for the Op- 
ponent, 

Mr Parmanand Kundanmal, for 
Crown. 


Judgment.—We are afraid there are no 
merits in this application. The applicant 
can hardly be said to be the complainant 


the 


in the case. On his own showing he is- 


in no way connected with the accused or 
the deceased; and even: if his allegation 
is true that he put the Policein motion re- 
sulting in the accused being sent up to 
the court of the Sub-Divisional Magistrate 
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for trialon a charge of murder, he is in 
no way more interested in bringing the 
offender to justice than any other member 
of the public. Before his Counsel can con- 
duct the Crown case it is necessary for 
the applicant to obtain permission of the 
court under cl, (1) of s. 495, Criminal Pro- 
cedure Code, that he should himself be 
‘put in charge of the prosecution. If he 
obtains permission for himself, then it is 
no doubt open to him to brief Counsel to 
represent him. The provisions of s. 495, 
cl. (1) are no doubt wide enough so as to 
empower a trying Magistrate to permit 
“any person” to conduct the prosecution 
but that does not mean that the trying 
Magistrate should grant such permission 
indiscriminately. He has to exercise his 
discretion after considering all the circums- 
tances of the case. Our attention was invit- 
ed to.Ghadially v. Emperor (1),. but that 
case has no bearing whatsoever. In that 
case the complainant was prosecuting the 
accused for defamation. In one sense every 
offence is a public, offence, and the Crown 
is the complainant in every case. But ac- 
cording tothe classification of Bentham in 
his Theory of Legislation, defamation is a 
private offence affecting more an assig- 
nable individual and nota public offence 
or an offence affecting the public more than 
an individual and producing a common 
danger to all the members of the State. 
It is an offence in which a complainant is 
as much, if not more, concerned than the 
Grown. Not only could the complainant 
not be refused permission to conduct his 
own case, but he had been allowed to do 
so. That being so, he could not be pre- 
vented from engaging any Counsel if he 
wished to engage and the learned trying 
Magistrate had wrongly refused the com- 
plainant to brief a particular Wounsel. , It 
is abundantly clear from the observations 
made by Kennedy, J. ©., at p. 32* 
that the learned Judicial Commissioner was 
dealing witha caseof a private offence as 


opposed to a public offence, He has said : 

“According to the system of British justice, the 
conduct of a criminal case partakes of the nature of 
a civil action between parties and it is for the 
proper waging of that warfare that justice can 
only be done. In important cases the prosecutor 13 
the Crown and is represented by the Public Pro- 
secutor. But in non-cognizable cr in trifling cases 
it is left to the person who has a grievance 
to put his case before the court. Now it ts impos- 
sible that a person who has been wronged can put 
his case if he is hampered in his discretion as to 
what Pleader he should employ ” 

(1) 81 Ind Oas. 59; AIR 1925 Sind 99; 25 Or. L 
J 571:188 L R 30 
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In the present case the applicant has 
made out no ground io justily his being 
permitted toke putin charge of the Crown 
-case. His complaint is ihat the accused is 
an influential man, that the Investigating 
Police Cfficer did not do his duty prop- 
-erly before the case was sent lo the court, 
that the Crown case is being mishandled, 
and that the prcesecution is not being con- 
ducted by the Public Prosecutor himself, 
but an officer called the Assistant Police 
Prosecutor who will not be able to do 
justice to the case. In a trial for grave 
offences, such as murder, avery heavy duty 
is cast on the Police and the District 
Magistrate to see that a real offender does 
not get off, and it is for the District Ma- 
gistrate and not fora private individual 
like the applicant to see that the Crown 
caseis properly conducted, At the sugges- 
tion of this court the applicant has nar- 
rated his grievance- before the District 
Magistrate but has failed to convince the 
District Magistrate that there is any sub- 
stance in them, It may,therefore, be fairly 
assumed thatthe Crown caseis not being 
mismanaged. Under the circumstances the 
applicant's offer, which according to him 
is made out of philanthropic motives, to 
“bear fromhis own pocket the fee of a com- 
petent Advocate to bring the culprit to 
book has been rightly refused; and.there 
are no grounds for us. to interfere with the 
order of refusal. We accordingly dismiss 
this application. One point remains to be 
mentioned. While opposing the application 
the learned Public Prosecutor drew our at- 
tention to the following observations made 
by the learned trying Magistrate in his 
order refusing the prayer of the appli- 
cant : 

. “Under s. 495 (i), Civil Procedure Code, the Advo- 
cate General, Standing Counsel, Public Prosecutor or 
other officer generally ur specifically authorised by 
the Local Government in this behalf shall be en- 


titled to conduct the prosecution without the trying 
Magistrate's permission The Assistant Police | rose- 


cutor, who is appearing in this case is the officer, 


generally empowered by the Local Government to 
appear for the Orown. He is therefore entitled to 
conduct the prosecution The complainant or his Coun- 
se}, Mr. Bhojsing cannot therefore be permitted to 
conduct the prosecution in this case” 

The learned Public Prosecutor has said 
that an Assistant Police Prosecutor is not 
an officer authorised either generally or 
specially by the Local Government to con- 
duct criminal cases and that as there is 
no notification in that behalf, we should 
give a ruling that the ground on which the 
learned Magistrate has refused permission 
« is not correct : but we do not think it neces- 
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sary to gointo that question at present. It 
is no doubt true that an officer who is 
either generally or specially empowered by 
the Local Government to conduct a prose- 
cution is clothed with very wide powers 
and cl. (2)of s. 495, Criminal Procedure 
Code, empowers such officer to enter a nolle 
prosecui. But whether an officer of the 
grade of an Assistant Police Prosecutor 
should be clothed with such authority or 
not is a matter for Government to decide. 
The notification, if any, under which these 
officers have been empowered to conduct 
criminal cases has not been placed before 
us, and we are not even sure if there is 
any such notification. We have no doubt 
that the responsible officers of the Crown 
will loo: into this matter and after due 
consideration advise Government on that 
point. 
N. Application dismissed. 





OUDH CHIEF COURT 
Second Civil Appeal No. 37 of 1952 
August 30, 1933 
Wazir Hasan, C. J., AND SMITH, J. 
Musammat RAMZANO AND ANCTHER— 
DerenDants—APPELLANTS 
versus 
Musammat KANIZ FATIMA AND ctagrs— 
PLAINTIFF—DEFENDANTS 
—RESFONDENTS 
Civil Procedure Code (Act: V of 1908), s 100— 
Second appeal asto costs—lnterference— Principle 
In second’ appeal the High: Court is very reluctant 
to interfere with an order of costs unless it is shown 
that any grave injustice has been done to the party 
against whom the order has been made. : 
S.C. A. against the decree of the First 
Sub-Judge, Bahraich, dated December 14, 
1931. 
Mr. Ghulam Hasan, 
lants. 
Mr. H. Husain, for the Respondents. 
Judgment.—This is the defendants’ 
appeal from the decree of the Subordinate 
Judge: of Bahraich dated December 14, 


for the Appel- 


1931, modifying the decree of the 
Munsif of the same place dated 
May 16, 1931. There were several 


grounds taken in the memorandum of appeal 
against the judgment and decree of the 
lower Appellate Court, but in the erguments 
before us the appeel was confined to the 
question of the plaintiff's costs, which the 
decree of the lower Appellate Court has 
directed the appellants to bear in boththe 
courts below. The circumstances are these - 
The plaintiff's claim as stated in the plaint 
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is founded on her title to inherit a share 
in the estate of her deceased father, Murtaza 
Khan. This estate is specified in List-A 
attached to the plaint. -The allegation is 
that Murtaza Khan was the father of the 
plaintiff and brother of defendants Nos. 3 
and 4, Mustafa Khan and Ahmad Khan 
respectively. Defendant No. 6, Ali Raza 
Khan, is the son of one Najju Khan, who 
was alsoa brother of Murtaza Khan, and 
defendant No. 5, Musummat Umrai, is the 
widow of Najju Khan. The plaintiff 
claimed a half-share in the estate of her 
father, allowing the other half to vest in 
the defendants named above. There were 
two other defendants to this suit, Musammat 
Ramzano, defendant No. 1,and Moinuddin, 
defendant No.2. As regardsthem the aver- 
ments in the plaint were that Musammat 
Ramzano wasa kept mistressof Murtaza 
Khan, and not a wedded wife, and that 
Moinuddin wasthe son born of the said 
Musammat Ramzano. 

In other words, the substance of the case 
as regards these defendants was that they 
were not heirsof Murtaza Khan. It was 
also stated inthe plaint that the two 
defendants Musammat Ramzano and Moin- 
uddin werein possession of one of the 
houses forming part of the assets of the 
deceased Murtaza Khan. Ahmad Khan did 


not appear at all during the progress of 
the case in the trial Court. Mustafa Khan, 
Musammat Umrai and Ali Raza Khan 


admitted in substance the plaintiff's claim 
and the allegations contained in the plaint. 
The case was however contested by Musam- 
mat Ramzano both on her own behalf and 
on behalfof her minor son Moinud lin. 
The plaintiff's title as an heir to aer 
deceased father was denied on the ground 
that she was excluded by reason of a family 
custom. The plaintiff's allegation ag to 
Musammat Ramzano being a concubine of 
Murtaza Khan was denied, and it was 
pleaded that Murtaza Khan was the 
husband of Musammat Ramzano, and she 
was alawfully wedded wife, and that her 
son is the legitimate son of the said 
Murtaza Khan. Another defence tothe 
plaintiff's claim raised by Musammat 
Ramzano was that Murtaza Khan had 
left a will dated April 12, 1928,in respect 
of his entire movable and immovable 
property, and that Moinuddin was in v.riue 
of that will entitled to the entire assets of 
the deceased. 

It was also pleaded that the plaintiff 
had wrongly under-valued her claim, and 
that ona proper valuation the suit would 
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not lie in the court of the Munsif. On the 
issues which arose out of these pleadings 
the parties went to trial, evidence was 
recorded, arguments were heard and the 
court took time to consider its judgment; 
but before the judgment could be deliver- 
ed the plaintiff, in apprehension of the 
decision on the question of jurisdiction 
going against her, made an application to 
the trial Court on April 20, 1931, that the 
house in possession of Musammat Ramzano 
and Moinuddin be excluded from the claim, 
and that the valuation of the movables be 
reduced so as to make the suit on the 
whole cognizable by the court of the Munsif 
in which it was being decided. This 
application was accepted by the Munsif, 
and the plaint was accordingly amended 
in the matter of the valuation of the 
property in dispute, The result was that 
the house alleged to be in the occupation 
of Musammat Ramzano and her minor 
son Moinuddin was taken out of the scope 
ofthe claim. This amendment however 
did not lead to any amendment in the 
issues on the merits of the case, which had 
arisen on the pleadings of tha parties for 
decision, and the learned Munsif gave his 
finding on those issues as they were ori- 
ginally framed. On the issue as to 
whether Musammat Ramzano was a con- 
cubine or a wedded wife of Murtaza Khan, 
he held in favour of the plaintiff's allega- 
tion taat she was a concubine. On the 
question of the will he held it was valid 
to the extent of one-third of the assets of the 
deceased. On the question of the custom 
of the exclusion of daughters from inheri- 
tancein the family to waich Murtaza Khan, 
belonged, he gave his decision in favour 
of the plaintiff and held that n> such 
custom was proved. He also desided that 
the plaintiff's share in Murtaza Khan’s 
estate, in view of his findingon the question 
of the will, was only one-half of two-third, that 
is to say one-third. Finally, he decreed the 
plaintiff's suit to that extent as against 
all the defendants except Musammat Ram- 
zano and Moinuddin, and as against them 
he dismissed it with costs. From the decree 
of the Munsif the plaintiff appealed to the 
court of the Subordinate Judgeas already 
stated. 

At the first date ofthe hearing of the 
appeal, the plaintiff's Counsel suggested 
that certain amendments migh: usefully 
be made in the plaint sas to bring the 
whole controversy between the parties on 
the surface, and to enable the court to 
decide it finally. between them. The 'lesrn- 
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ed Subordinate Judge agreed to this 
suggestion, and the appeal was conse- 
quently postponed for hearing to enable 
the plaintiff toapply for the suggested 
amendments being effected in the plaint. 
Accordingly an application for amend- 
ment was made and accepted. In our opi- 
nion the only effect of these amendments 
was to make the plaintiff's caseas against 
Musammat Ramzano and Moinuddin more 
explicit than what was originally contained 
in the plaint. These defendants were im- 
pleaded in the suit on the general ground 
that they claimed to be the heirs of the 
deceased Murtaza Khan. Their specific 
connection as regards the items of the 
property in suit was stated to be that they 
were in possession of that item and had 
alleged that they were also the heirs of 
Murtaza Khan. 

The learned Advocate for the appel- 
lants arguesthat theonly ground on which 
these defendants were impleaded was 
stated in the plaint to be their occupa- 
tion of a certain house which had admitted- 
ly belonged to Murtaza. Khan. We are 
unable fo accept this argument. We 
therefore hold that the amendments allowed 
by the learned Subordinate Judge have not 
in any manner altered the nature of the 
claim, nor by these amendments has a 
newcause of action as against these de- 
Sendants been introduced in the suit. 
‘he suit was one for partition of the assets 
of a deceased Mussalman amongst his heirs, 
and admittedly these two defendants 
claimed tobe such heirs, The very nature 
of the suit therefore made it necessary for 
the plaintiff to implead them as parties 
defendants to this suit. The issue as to 
whether these defendants were or were not 
heirs had clearly arisen, and its decision 
one way or the other would have effect, as 
it had as a matter of fact, on the extent 
of the parties’ share according to the 
Muhammadan Law in the inheritance of. 
Murtaza Khan. We have dealt with this 
argument of the learned Counsel at some 
length because on that argument was main- 
ly based the chief relief which we are now 
asked to grant to the appellants in the 
matter of costs, the liability for which is 
imposed on them by the decree of the lower 
Appellate Court. 

The lower Appellate Court has modi- 
fied the decree of the trial Court by award- 
ing a decree tothe plaintiff as against the 
the defendants-appellants for her one- 
third share in the assets of Murtaza Khan 
as they remained after the amendments 
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were allowed in the court of first instance. In’ 
making this decree the learned Subor- 
dinate Judge has saddled the defendants- 
appellants with costs of the plaintiff in his 
own court and in the court of first instance. 
To this part of the decree objection is 
taken in the argumentsin appeal before 
us. The learned Subordinate Judge has 
given a reason in support of his order in 
the matter of costs, namely that the ap- | 
pellants denied the plaintiff's title. The 
reason may be insufficient, but this will 
not entitle us to interfere with the order 
in that behalf. He was vested in law 
with discretion in the matter of the appor- 
tionment of costs, and he has exercised 
this discretion in favour of the plaintiff 
and against the appellants. The learned 
Counsel for the respondents also suggested 
that another reason for the exercise of 
this direction in this manner may have 
been that the balance of success was in 
favour of the plaintiff. This may or may 
not be so, but in second appeal we are 
very reluctant to interfere with an order 
of costs unléss itis shown that any grave 
injustice has been done to the party against 
whom an order has been made by the 
court of first appeal. We do not think 
that in this case we can safely say that 
any grave injustice has been done to the 
appellants. Further, there ig no specific 
ground taken in the memorandum of appeal 
as against the order relating to the costs 
passed by the learned Subordinate Judge. 
Obviously, had such a ground been taken, 
the appellants would have been liable to 
pay a court-fee on the amount of costs 
which have been taxed against them. under 
the decree of the lower Appellate Court. 
We accordingly dismiss this appeal with 
costs. 
A.-N. Appeal dismissed. 


` RANGOON HIGH COURT 
Civil Revision Application No. 209 of 1932 
November 29, 1932 
Baeutry, J. 
JOGESH CHANDRA DAS—Appiicant | 


versus 
RAMESH CHANDRA DEY—Opposits 


PARTY, 

Civil Procedure Code (Act V. of 1908), O. 
VIIL, r.6—Suit on promissory note accompanied by 
deposit of title deeds—Whether a suit for recovery 
of money— Set off-—Counter-claim not admitted— 
Suit, if can be deemed to be for ascertained sum. 

A suit ona promissory note accompanied by 
deposit of title deeds is a suit for recovery of 
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money within the meaning of O, VIII, r. 6, Civil 
Procadure Code, inasmuch asthe words “ suit for 
the recovery of money ” do not necessarily mean a 
suit for the recovery of money pure and simple 
Ramjiwan Malv. Chand Mal (2), relied on, Fakir 
Chandra Dutta v. Messrs, Gisborne & Co. (1), distin- 
guished. 

A suit in which it is asked that. the defendant 
may be called upon topay a certain amount of 
money, and in default a certain property should be 


sold, is a suit formoney, 

The fact that acounter-claim is not admitted does 
not render the sum ‘ascertainable’ rather than 
‘ascertained’, and though not admitted a counter- 
claim for a definite sum by way of set-off ia to be 
considered a claim for an ascertained sum. 

Civ. R. A. against an order of the 
Sub-Divisional Court, Akyab, in Civil 
Regular No. 19 of 1932, date June 13, 1932. 

Mr. B. K. B. Naidu, for the Applicant. 

Mr. Basu, for the Opposite Party. 


Judgment.—This is an application for 
revision of a preliminary order passed by 
the Sub-Divisional Judge of Akyab. The 
applicant was the plaintiff in the lower 
Court. 

Plaintiff filed a suit against the defend- 
ant ona promissory note accompanied by 
deposit of title deeds. He asked for an 
ordinary decree for sale. Defendant claim- 
ed a set-off, alleging that the plaintiff had, 
on his behalf, realized a sum of 
Rs. 2,011-11-9 in execution of a decree ob- 
tained on a promissory note executed by 
athird party which had been handed over 
tothe plaintiff for him to file a suit and re 
cover the money on behalf of the present 
defendant, but plaintiff objected that as his 
suit was not one for recovery of money de- 
fendant could not claim a set-off. The 
wording of O. VII, r. 6, is very general. It 
lays down that a set-off may be claimed 
where the suit is one “for the recovery of 
money.” It is argued that the suit on the 
mortgageis not asuit for recovery of money. 
It is difficult to understand what a suit of 
-this nature is for, if it is not to recover 
money. The only authority that has been 
quoted is Fakir Chandra Dutta v. Messrs. 
Severe & Co. (1). In this case ib was held 
that 

“Where the suit was not one for reccvery of money, 
but was only one for the enforcement of a mortgage 
security, the right to sue fora personal decree having 
been barred by limitation when the suit was brought, 
held that the case did not come under s. 311, Civil 
Procedure Oode, and no set-off ‘could be claimed.” 

The facts in this case were quite differ- 
ent from the facts in the present case. As 
is mentioned in the head-note the plaintiffs 
in that case were not suing the defendants 
or any of them for payment of money, be- 


(1)8 0 W WN 174, 


JOGESH CHANDRA DAS V. RAMESH OHANDRA DRY 


135 


cause they were time barred from making 
any personal claim. All that they could 
ask todo was to have the property sold. It 
seems clear that the words “suit for the recov- 
ery of money” do not necessarily mean a suit 
for the recovery of money pure and simple, 
as it has been held in Ramjiwan Mal v. 
Chand Mal (2), that a suitfor dissolution of 
a partnership with a prayer for taking of the 
partnership accounts and for the amount 
found due to be paid to him is a suit for 
money within the meaning of s. 111 (now 
O. VIII, r. 6), Civil Procedure Code, and the 
only suggestion to the contrary is to be 
found in Nan Karay Phaw v. Ko Htaw Ah 
(3), in which their Lordships of the Privy 
Council doubted, though they did hold 
that a set-off could not be claimed by a 
defendant in a suit for an account because 
in that particular case the suit was for an 
account only and not for the recovery of the 
money found due on the account. Giving 
plain words their ordinary meaning, it 
seems to me that a suit in which it is asked 
that the defendant may be called upon to 
paya certain amount of money, and in 
default a certain property should be sold 
is a suit for money. | 

The only other point urged is that the 
counter-claim is notfor an ascertained sum 
of money. On the face of it is a definite 
claim for Rs. 2,U11--11-9 which is certainly 
a very definite amount. It is true that 
the claim is not admitted, but the fact that 
the claim is not admitted does not render the 
sum “ascertainable” rather than “ascertain- 
ed.” Whether it is an ascertained sum or 
not must appear from the wording of the 
written statement which contains the claim 
to a set-off. The learned Judge has written 
a very clear and logical judgment, and 
it is impossible to hold that he has failed 
to exercise a jurisdiction vested in him, 
or that he has acted irregularly in the 
exercise of that jurisdiction. I therefore 


-dismiss this application for revision with 


costs, Advocate’s fee three gold mohurs. . 


Nuva. Application dismissed. 


- o 10 A 587; A W N 1888, 258. 
4 Sar, 


3) 13 O 24; 13 I A 48; 10 Ind, Jur. 312; 
702 (PO). 4 
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Miscellaneous Appeal No. 38 of 1930 
August 15, 1933 
RuPROHAND, J. O., AND Menta, A. J. C. 
LALCHAND KHUSHALDAS AND OTHERS — 
APPELLANTS 
; versus 
OFFICIAL ASSIGNEE, KARAOHI - 
RESPONDENT 

Presidency Towns Insolvency Act (III of 1909), 
ss. 108, 104~. Condition to be fulfilled before insolvent 
can be put on trial before a Magistrate—Delay of 
prosecution Whether to be considered, 

Before an insolvent can be put on trial for an 
offence under s.1(3, Presidency Towns Insolvency 
Act, the Insolvency Court should be satisfied, firstly, 
that there are grounds to believe that the debtor has 
been guilty of an offence under the Act, and second- 
ly, that the circumstances are such as to render a 
prosecution desirable. 

Delay in launching a prosecution is a matter to 
be considered inacriminal trial. It is not fair to 
ask the accused to meet a chargein respect of an 
offence committed many years back. 


Messrs. Dipchand Chancumal and Tolas- 
ing, forthe Appellants. 

Mr. William Lobo, for the Respondent. 

Mehta, A. J. C.—The firm of Khushaldas 
Mangatram as well as the members 
constituting that firm, namely, Lalchand, 
Jeramdas, Chellaram, Jethanand and 
Pahlajrai have been adjudicated insolvents 
on August 3, 1927. The firm suspended 
paymenton June 3, 1927. The books of 
account revealed heavy withdrawals and ex- 
tensive payments on the eve of insolv- 
ency particularly on June 1, and 2, 1927. 
Upon these facts the Official Assignee 
moved the Court to take action against 
the insolvents in a Criminal Court. The 
learned Insolvency Judge, Mr. Havelivala, 
A. J. C., held a preliminary enquiry under 
s. 101 of the Presidency Towns Insolvency 
Act. 

With regard to some of the charges levell- 
ed against the insolvents the Court did not 
think it expedient at that statge to pass 
any order; but in respect of certain other 
accusations a charge was formulated upon 
which the Court directed that a complaint 
should be filed in the Court of the City 
Magistrate of Karachi. The complaint has 
been filed as ordered. 

The insolvents have preferred the present 
appeal in which it is urged that the order 
for prosecuting them should be set aside. 
Several grounds are urged by the appellants. 
In the first place, it is contended that the 
learned Judge did not hold a proper 
enquiry. Then it is further contended that 
there was no prima facie case to put the 
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appellants on their trial in a Criminal 
Court particularly because the appellants, 
that is Lalchand, Chellaram, Jethanand 
and Pahlajrai were merely dummy members 
of the firm and the real active managing 
partner was Jeramdas who is dead. 

The main point for determination in this 
appeal will be whether any interference with 
the order of the Insolvency Court would be 
justifiable on any of the grounds urged by 
the appellants. There is no doubt that the 
state of things as revealed by the report 
of the Official Assignee would certainly 
justify anorder for proceedings being taken 
under s. 103 of the Presidency Towns Insol- 
vency Act as there was a prima facie case 
clearly made out at the preliminary inquiry. 
The prosecution will haveto prove the guilt 
of each of the accused persons individually. 
Their defence is that Jeramdas was all- 
in-all in the firm and that they were not 
at all responsible forthe withdrawals and 
payments in respect of which the complaint 
is ordered to be filed. They assert that 
they had no voice whatsoever in the ma- 
nagement of the firm. To disprove this 
contention the prosecution meani lo rely 
mainly on the evidence of the two Mehtas 
who had been working in the firm at the 
time of the insolvency. 

Weare told that both the Mehtas are 
now dead; the prosecution will have there- 
fore no evidence upon which they could 
justifiably ask for a conviction of the ap- 
pellants. The allegation that both the 
Mehtas are dead is admitted to be true 
on behalf of the Official Assignee. The 


: question then is one of expediency and 


public policy; whether after the lapse of 
so many years when there is not that 
likelihood of securing a conviction as ap- 
peared to the learned Insolvency Judge, 
‘any useful purpose will be served by 
proceeding now with the matter of the 
complaint. 


It isalso not fair, by the bye, to ask an 
accused person to meet a charge in respect 
of an offence alleged to have been com- 
mitted as far back as 1927. It is quite 
conceivable, had the prosecution been 
launched and proceeded without any 
avoidable delay, the accused persons 
might have been able: to establish their 
innocence by some evidence which perhaps 
cannot be secured now after the lapse of 
so many years. On grounds of public 
policy and expediency, therefore we do not 
think that we should refuse to interfere 
with the order appealed against. Waste 
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of public time and money must be prevented. 
Howewever deplorable the result, we must 
set aside the order of prosecution and 
direct the complaint to be withdrawn. 

Rupchand, J. C.—Section 161 of the 
Bankruptey Act, 1914 as amended by 15 and 
17 Geo. 5, c. 7 reads as follows: — 

“Where an Official Receiver or a trustee in a 
bankruptey reports to any Court exercising juris- 
diction in bankruptcy that in bis opinion a debtor 
who has been adjudged bankrupt or in respect of 
whose estate a receiving order has been made has 
been guilty of any offence under this Act,.or any 
enactment repealed by this Act, or where the Court 
is satisfied upon the representation of any creditor or 
member of the committee of inspection that there 
is ground to believe that the debtor has been. guilty of 
any such offence, the Court shall, if it appears to the 
Court that there isa reasonable probability that the 
debtor will be convicted, and that the circumstances 
are such as to render a prosecution desirable, order 
that the debtor be prosecuted for such offence.” 

Whatever doubt which existed before this 
section was amended in 1926 as to the ob- 
ligation on the Bankruptcy Court to 
prosecute a bankrupt where the Official 
Receiver moved the Court for sanction and 
satisfied the Court that there were grounds to 
believe that the debtor had: been guilty of 
the offence complained against, that doubt 
has been amply removed by the amending 
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Act. The proviso tos 161 of the Act has 
been repealed. That proviso was as 
under:— 


“Provided that it shall not be obligatory on the 
Gourt in the absence of any application by the Official 
Receiver for such aa order to make an order under 
this’ section for the prosecution of an offence, unless 
it appears to the Oourt that the circumstances are 
such as to render a prosecution desirable.” 

Not only that but the words:— 


“and that circumstances are suchas to render a 
prosecution desirable,” 


have been transferred from the proviso to 
the main section to make these words 
equally applicable to a request made by 
the Official Receiver. The Bankruptcy 
Court has therefore in every case to be 
satisfied, firstly, that there are grounds to 
believe that the debtor has been guilty of an 
offence under the Act, and secondly, that 
the circumstances are such as to render a 
prosecution desirable. It is only, when both 
these conditions are fulfilled thata Bank- 
ruptey Court in England orders a prosecu- 
tion of a debtor. Section 161 as amended 
may well be taken asa guide by the 
Indian Courts in exercising the wide 
discretion vested in them by s. 104 of the 
Presidency Towns Insolvency Act and 
8. 70 of the Provincial Insolvency Act. The 
expression used by the Legislature in both 
these sections is“ the Court may” and 
not “the Court shall” prosecute. We have 
therefore, to be Satisfied that both these 


v. OFFICIAL ASSIGNEE, KARACHI 137 


conditions exist before the insolvents in 
the present case can be put on their trial 
before a Magistrate. 

Now the charges on which the learned 
Additional Judicial Commissioner has 
ordered the trial of the insolvents are as 
under:— , 

1. That insolvents fraudulently with 
intent todiminish the sum to be divided 
among their creditors made away with 
the following amounts on June 1, and 
2, 1927 very shortly before they sus- 
pended payments: (a) Rs. 1,500 on June 1, 
1927, (b), Rs. 1500 June 1, 1927 (e) Rs. 750 
on June l, 1927, (d) Rs. 600 on June 2, 1927, 
(e) Rs. 6000n June 2, 1927, (f) Rs. 100 on 
June 1927 and (7) Rs. 90 on June 2, 
1927. 

2, Inthe alternative the insolvents fraud- 
ulently with intent to conceal the state of 
affairs or to defeat the object of the 
Presidency Towns Insolvency Act have 
made false entries in the account book about 
those items of money. 

3. That the insolvents fraudulently with 
intent to diminish the sum to be divided 
amonget their creditors have made away 
with the sum of Rs. 500 shown inthe cash 
book as paid to Messrs. Elphinston and Lulla 
on June 2, 1927. 


4. That the insolvents with intent to 
ecnceal the state of their affairs or to 
defeat the objects of the Presidency Towns 
Insolvency Act have made a false entry 
in the cash book on June 2, 1927, showing 
that this amonnt was paid to Messrs. Elphin- 
stonand Lulla. 

5. That the insolvents fraudulently with 
intent to diminish the sum to be divided 
amongst their creditors have made away 
withthe sum of Rs. 509 out of the amount of 
Rs. 1,50) alleged tə have been paid to Mr. 
Elphinston on June 2, 1927. 

6. Thattheinsolvents .fraudulently with 
intent to conceal the state of their affairs 
or to defeat the object of the Presidency 
Towns Insolvency Act have made a false 
entry inthe cash book that Rs. 1,500 
were paid to Mr. Elphinston on June 2, 
1927. 


Whatever might have been said against 
the insolvents at the time when the learned 
Additional Jadicial Commissioner passed the 
above order, it is abundantly clear that at 
present the Crown will be met with 
innumerable difficulties in establishing these 
charges. 

At the time this appeal was admitted to 
a regular hearing the court passed the fol- 
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lowing order:—“Admitted for early hear- 
ing; Interim Stay.” 

This order is dated November 28, 1930. 
Owing to a deplorable neglect of the office 
no notice seems to have been taken of the 
order for an early hearing; and for the last 
three years the appeal has not been heard. 
On several occasions it was set down for 
he ring but it was postponed with the 
only note inthe Diary whichis repeated 
each time:—‘Postponed on account of other 
work”, 

The office seems to have treated this ap- 
peal which is of a quasi criminal nature as 
an ordinary civil appeal, and on the 
top of it the office has fatled to notice 
that there was an order for an early 
hearing. 

The result of this inordinate delay is 
that both the Mehtas of the insolvent firm 
are dead. The principal evidence in the 
case to prove falsification of the account was 
that of the Mehtas. Such other evidence as 
might have been obtained from creditors 
who were then anxious to bring to book 
the insolvents is not easily available as the 
creditors have now got cold over the affair, 
the whole estate having been practically 
wound upand such of the wreck as was 
available has already been distributed 
amongst the creditors. Mr. Elphinston 
who was apractising Lawyer of this 
Court and whose name appears in the 
charges preferred to above has retired 
from practice. Taking his evidence on 


commission would mean a furlher de- 
lay. f 
All the four living partners in the 


insolvent firm are being prosecuted. Now 
no doubt there is a strong suspicion that 
allof them have colluded in making or 
ordering entries to be made which are 
alleged to be false with the object of 
withholding from the Official Assignee 
some of the assets which would otherwise 
have been available for distribution 
amongst the creditors, such suspicion is 
not enough. See Re Still, Ex-parte Strick- 
land (1) and ke Howard, Bx Parte Stallard 
(2). There should be a reasonable probability 
that all or any of the four of the insol- 
vents are likely to be convicted. Inthe 
absence of this valuable evidence which 
might have been available in 1930 
it is hardly likely that any of them 
can be convicted. The offences with 
which they are charged were committed 


(1) (1862) 32 L J KB 12; 9 Jur.(N8)7 7 L T408. 
(2) (1858) 3 Oh. A 408. 
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nearly six years ago and this is 
another circumstances which renders the 
prosecution undesirable at the present 


stage. 

For these reasons I concur with the 
order passed by my learned brother. In 
order toensure that appeals which have 
been ordered to be fixed for early hearing, 
appeals and applicationsof a quasi-crimi- 
nal nature, appeals against orders passed 
under the Guardians and Wards Act and 
under s. 10¢and O. XXII, O. XLIII and 
O. XLVII, Civil Procedure Code being dis- 
posed of without unnecessary delay, the 
Registrar should keep a separate register 
of allsuch appeals and applications noting 
thereon the dates of their admission and 
the dates of theirdisposal. He should see 
that such matters are brought to a hear- 
ing within three months of the dates of 
their admission, and if there is any delay 


he should invite the attention of the 
Judicial Commissioner and obtain 
orders. 

N.. Order setaside. 


PATNA HIGH COURT 
Civil Revision Application No. 83 
of 1933 
September 4, 1933 
KULWANT SAHAY, J. 
- JAINARAIN SINGH—PETITIONER . 
VETSUS 
DINA SINGH AND ANOTHER— OPPOSITE 
PARTIES. 

Hindu Law—Joint family—Suit against heirs of de- 
ceased member— Proof of possession of assets of deceas- 
ed, whether essential for passing decree against heirs. 

In a suit brought against the heirs of a deceased 
member ofa joint Hindu family in respect of a 
debt due bythe deceased, a decree can be passed 
against the heirs making them liable to the extent 
of the assets of the deceased that may be found in 
their possession. 

Where such a suit was dismissed on the ground 
that a member ofa joint Hindu family cannot have 
assets which can be held by the other members of 


the family ; 
Held, that the dismissal was erroneous. 


Civ. R. Appl. from an orderof the Small 
Cause Court Judge, Arrah, dated Dece- 
mber 16, 1932. 

Mr. D. N. Verma, for the Petitioner. 

Judgment.—This is an application by 
the plaintiff in a Small Cause Court suit. 
The suit was for recovery of a sum of 
money said to have been advanced as a 
loan to one Kali Singh. Kali Singhis dead 
and the defendants are his brother and 
nephew. The defendants didnot appear 
and contest the suit. The learned Judge in 
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the Court of Small Causes dismissed the 
suit on the ground that it had not been 
proved that the debt had been incurred by 
Kali Singh for the benefit of the joint 
family and as,karta and head of the family. 
The learned Judge however himself ob- 
serves that the defendants have been sought 
to be made liable as they weresaid to be 
in possession ofthe assets of the deceased. 
He however held that a member of a joint 
Hindu family cannot have assets which 
can be held by the other members of the 
family. He has accordingly dismissed 
the suit. He has no doubt stated in the 
beginning of his judgment - that the claim 
had not been proved; but he does not 
thereby mean that the loan had not been 
incurred. Infact he proceeds on the as- 
sumption that the loan had been advanced 
and that Kali Singh had incurred the 
debt. The ground however for the dis- 
missal of the suit doesnot appear to be 
sound, : 

It cannot be laid down as a general pro- 
position that a member of a joint Hindu 
family cannot leave assets which can be 
inherited by his heirs. The suit was in- 
stituted onthe the allegation that the de- 
fendants were the heirs of the deceased 
Kali Singh and that they were sought to 
be made liable only to the extent of the 
assets of the deceased that may be found 
in their possession. If no assets can 
found it is clear that nothing can be 
. realized from them, but that is no giound 
for dismissing the suit. Having regard to 
the fact that the debt has been found to 
have been actually incurred and there being 
no other objection to the maintainability of 
the suit, the decree of the Small Cause 
Court Judge must be set aside and the 
suit decreed with costs in the court below 
as claimed, making the defendants liable 
only to the extent of the assets that they 
may have inherited from the deceased 
Kali Singh. There will be no order as to 
costs in this court as no one appears on the 
other side. 

N. f Suit decreed. 


RANGOON HIGH COURT 
Oivil Miscellaneous Application No. 76 
of 1932 
December 15, 1932 
Pacs, C. J., AND Mya Bu, J. 
MB. 5. R. FOY, ADVOCATE, In the 
matter of. 
Bar Councils Act (XXXVIII of 1926), s. 12—Report 


In the matter of s. R. FOY, ADVOOATE 


139 


of tribunal of Bar Council— Weight to be attached to — 
Keport not unanimous — Effect on value of report— 
Ambiguity of report—Absence of explicit findings— 
Report, if to be sent back to tribunal. 
In considering what orders ought to be passed in a 
case falling within 6. 12, Bar Councils Act, the High 
Court isnot in any way fettered bv the report of the 
tribunal ofthe Bar Council formed to inquire into 
the charges or of the District Vourt and although 
the greatest weight has to be attached tothe findings 
contained in such a report, it‘is competent for the 
High Court to go into the facts for itself and to de- 
cide whéther or not itagrees with those findings. 
Emperor v, Pateswari Singh (1), relied on. 
_ Where, however, the report is not unanimous and 
in respect ofthe more serious charges ambiguous 
the value of the report is lessened. Ina case where 
the report of the tribunal is ambiguous and not 
explicit on the findings contained therein, it is not 
necessary to send it back to the tribunal if the court 
after investigatiun into the facts bas no doubt as to 
the order that it should pass in the case, 


Mr. N. M. Cowasjee, for Mr. Foy. 
Mr. E. W. Lambert, for the Crown. 


Page, C. J.—We have given anxious 
consideration to this case, for the issue is 


of grave importance to a member of the 
Burma Judicial Service and an Advocate 
of this court. In these proceedings Mr. 
Stanley Ralph Foy, a Barrister of 17 years’ 
standing, has been called upon to show 
cause why he should not be strnck off the 
roll of Advocates or suspended from prac 
tice or otherwise punished upon the ground 
that he has been guilty of professional 
misconduct. The charges preferred against 
Mr. Foy have been the subject of an 
inquiry bya tribunal of the Bar Council 
consisting of Mr. T. F. R. McDonnell, 
U Kyaw Din and Mr. R. G. Aiyenger, and 
ran as follows : 

(1) “That on or about May 16, 1930, you, while 
acting as an Advocate in the case of Emperor v, 
Pates wari Singh (1) did in an affidavit sworn in the 
High Court of Judicature at Kangoon falsely swear 
that the Third Additional Magistrate, Toungoo 
did on April 30, 130, make attempts to dissuade 
you from pursuing an application on revision in the 
High Court which statement was false to your 
knowledge.” 7 i i 4 

(2) “That on or about May 16, 1980, in an affidayi 
sworn in the High Court of Judicature at Ranson 
while acting as an Advocatein the case of Mmperor 
v. Pateswari Singh (1), you falsely stated on oath 
that the Third Additional Magistrate, Toungoo, did 
on April 30, 193", make the following state- 
ments ik a dund 

(a) “That he was bound to convict my cli 
for thereasons | well knew and that in This ae 
his hands were tied. That he was tinding it hard 
to convict the accused as he well knew the case 
was one for ‘acquittal.” | 

(b) “That at least 90 out of 100 pages of his 
judgment are in my clients’ favour as J will gee 
when he passes it. That my clients were sure to 
be acquitted on appeal. That in the last ten pages 


(1) 147 Ind. Oas. 126; A IR 1933 Rang. 9; ; 
Cr, Gas 179. j 8 (1933) 
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or so of his judgment he had had to make some 
cock and bull reasons to convict,” 

(e) “That it meant a slight inconvenience as we 
could approach the Sessions Judge for bail, and he 
too would put ina word to the Sessions Judge 
and tell him it wasa case for acquittal.” 

(d) “That 1 might oblige him by advising my 
clients torefrain from going tothe High Court on 
revision and to stand judgment to save time." 

The report of the tribunal has been 
forwarded to the High Court, and the Court, 
having heard Counsel in support of the 
charges and on behalf of the respondent, 
has now to pass final orders in the case. 
It appears that Mr. Foy was Counsel for 
the accused in “Criminal Regular Trial 
No. 12 of 1929 before U Ba Tun, the 
Third Additional Magistrate of Toungoo. 
In that case the accused, among whom 
were two persons named Bagh Singh and 
Pateswari Singh,. were tried for certain 
alleged offences under the Burma Forests 
Act. After the hearing of the case had 
been completed, but before judgment had 
been delivered, an application for the 
transfer of the case from the Court of the 
Third Additional Magistrate of Toungoo 
was filed in the High Court, and on May 
30, 1930, an order was passed by Ba U, dJ.. 
granting the application. Subsequently 
the accused were tried before the District 
Magistrate of Rangoon in Criminal Regular 
Trial No. 80 of 1930, and all the accused 
(except accused No. 8 who was absconding) 
were acquitted. The application for the 
transfer of the case to which reference has 
been made was supported by an affidavit 
of the accused Bagh Singh, sworn on 
May 2, 1930, of which para. 16 ran as 
follows: - 

“While my Advocate was conversing with the 
learned trial Magistrate I was making notes of 
orders made on the aforesaid application when the 
Magistrate remarked to my Advocate that it would 
be of no use moving the High Court as it was too 
late; that he (Mr. Foy) would be cutting the grass 
from under his feet; that he had already spoken 
to the Sessions Judge and had asked him to release 
the accused on bail; that he had already written 
his judgment which consisted of 100 pages out of 
which 90 were in favour of the accused and in the 
remaning ten pages he was compelled to convict the 
accused, that he was well aware that the case was 
one for acquittal, but for reasons which he had 
already given to Mr. Foy, he: was compelled to 
convict the accused, the conviction would however 
be quashed on appeal as the prosecution could not 
rove which log came from which stump and it 
‘would be advisable for Mr. Foy to advise his clients 
to leave the matter in its present position as 
such a course would help them when they 
appealed.” i 

U Ba Tun, the Magistrate before whom 
the case had been tried, was then called 
upon to forward to the High Court any 
remarks that he might wish to make-in 
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respect of the allegations against him set 
out in the said affidavit and on May 6, 
U Ba Tun sent his report to the High 
Court through the District Magistrate of 
Toungoo. On May 16, 1950, the respondent 
swore the following affidavit in support of 
the said application, and it is upon tbe 
allegations contained in this affidavit that 
the charges against Mr. Foy have been 
founded. The affidavit is to the following 
effect: : 

“I, Stanley Ralph Foy, Barrister-at-law of 
Toungoo, Anglo-Indian Christian, aged 35 years 
son of W. F. Foy, do make oath and say as 
follows. 3 

(1) I appeared as the Advocate for most of the 
accused persons in the case against the petitioners 
which case is Or, R No. 12 of 1929 of the Court 
of the Third Additional Magistrate, Toungoo. (2) 
That on April 30 1930, on my advice, my client Mr. 
Pateswari Singh filed an application before the trial 
Judge requesting an alteration of the charges on 
the ground of prejudice. (3) That on my going to 
the Sessions Court I was informed by Mr. Bagh 
Singh that the trial Judge had dismissed the said 
application and that Mr. Pateswari had then filed 
an application under s 525 RA, Criminal Proced- 
ure Code, which was also rejected. 4) Mr Bagh 
Singh then requested me to approach the trial 
Judge and ask his permission to see the orders. 
passed by him on the said applications and to 
permit him (Mr Bagh Singh’ to copy his orders 
15) I then went to thetrial Magistrate with Mr. 
Pagh Singh and found the trial Judge seated 
alone at his table. (6) That when I made my 
request as stated in para. 4 of this affidavit the 
trial Judge uttered wordsto the following effect. 

That my clients were unnecessarily harrassing 
him with these petitions which would unnecessarily 
delay his judgment and that he was under orders 
of transfer as A. D. and S J., Tharrawaddy. That ° 
he was bound to convict my clients for the reasons 
I well knewand that in this casa his hands 
were tied. That he was finding it hard to con- 
vict the accused as he well knew that the case 
was one for acquittal. That at least YO out of 
109 pages of his judgment are in my clients’ 
favour as I will see when he passes it. Thatmy 
clients were sure to be acquitted on appeal, That 
in the last ten pagesor so of his judgment he 
has had tomake up some cock and bull reasons 
to convict. That from his judgment it will be 
seen that he could not get round some of the points 
1 had put forward in argument. That it meant 
a slight inconvenience as we could approach the 
Sessions Judge for bail and he too would put in 
a wordto the Sessions Judge and tell him that it 
was a case for acquittal. Thatif we went to the 
High Court on revision of the chargeit would 
delay his departure. That besides it would be 
cutting the grass from under our feet as ifthe 
High Court rejected the revision matter, we would 
be barred from arguing mixed law and fact later 
if the Sessions Judge upheld the convictions. 
That our application to the High Court to quash 
the charge was sure to berejected as it was very 
belated. That I might obligehim by advising my 
clients to refrain from going to the High Court 
on revision and to stand judgment to save 
time. 

(7) That during ‘the course of this conversation 
Mr. Bhag Singh was nesr me at the table of 
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the trial Judge taking notes of the orders afore- 
said. (3) That it is clear that the trial Judge 
intended to convict my clients and the other 
accused persons from the very outset of the case 
although he was convinced of the weakness of the case, 
(9) That the accused inthe case, under the circum- 
stances have not bad an impartial trial.” | h 
Now, before the court would be justified 
in holding that Mr. Foy was guilty of 
professional misconduct in swearing the 
said affidavit it must be satisfied that 


the allegations therein which are the 
subject-matter of the charges preferred 
against Mr. Foy weie untrue. If the 


allegations were false, it was not contended 
at the hearing before us, and it cannot be 
pretended that they were not false to the 
knowledge of the respondent, Mr. Foy, 
when he swore the affidavit, was not 
labouring under any illusion or mistake. 
We are satisfied that the allegation against 
U Ba Tun in the said affidavit were made 
by Mr. Foy deliberately and intentionally 
and the question that falls for determina- 
tion therefore, is whether the statements 
set out in the charges were false or 
whether in substance and fact they re- 
presented what fell from U Ba Tun at 
the interview that took place between U 
Ba Tun and Mr. Foy on April 8°, 1930. 
Now, in our opinion, the High Court in 
considering what orders ought to be passed 
ina case that falls within s. 12, Indian 
Bar Councils Act, 1926, is not in any 
way fettered by the report of the tribunal 
or of the District Court. 

“Although no doubt the greatest weight ought 
to be attached to the findings contained in such 
-a report, it is competent to the court to go into 
the facts for itself,and to decide whether or not 


it agrees with those findings;" per A L. Smith L 
J, Inre William Robert Davies, a Solicitor (2) 


The value of the report of the tribunal 
in the present case however, is lessened 
because in respect of the more serious 
charges against Mr, Foy it is not unani- 
mous and to some extent it is ambigucus. 
The three members of the tribunal agreed 
that charges (1) and (2) (d) had not been 
proved, or`in other words, we take it that 
the tribunal intended to find that the 
allegations of Mr. Foy, that on April 30, 
U Ba Tun attempted to dissuade Mr. Foy 
from pursuing an application in revision 
in the High Court and told Mr. Foy that 
he might oblige U Ba Tun by advising 
his clients to refrain from going to the 
High Court in revision and to stand 
judgment to save time, were substantially 
true. On the other hand, while Mr. Me- 
Donnell and U Kyaw Din found that U 


(2) (1898) 14 T L R333, 
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Ba Tun did not make the statements set 
oul in charges 2 (a), (b) and (e), Mr. 
Aiyengar not only held that it had not 
been proved thatthe statements referred 
to in charges 2 (a), 2 (b) and 2 (c) were 
false, but expressed the opinion that those 
statements were true. Further, it is not 
clear from the report whether or not or to 
what extent U Kyaw Din intended to find 
that, although the actual words alleged were 
not used by U Ba Tun, the statement that he 
made werein substance tothe effect alleged 
by Mr. Foy. In these circumstances we have 
considered whether it -would not be expe- 
dient to send back the report to the tribunal 
in orderthat more explicit finding should 
be returned, but we do not think that such 
a course is necessary, because after investi- 
gating the facts itself the court isin no 
doubt as to the order that ought to be pass- 
ed in the case. {His Lordship then consider- 
ed the facts admitted by U Ba Tun or 
clearly proved at the inquiry before the 
tribunal, the affidavits and other papers, 
and proceeded]. Upon a consideration of 
the case as a whole, having regard to the 
facts and circumstances disclosed at the 
inquiry before the tribunal, we find our- 
selves in agreement with the finding of Mr. 
Alyengar and also with the reasons upon 
which his finding is based. We hold that 
none of the charges against Mr. Foy have 
been substantiated, and that it has not 
been proved that the allegations against 
U Ba Tun set out in Mr. Foy’s affidavit are 
not substantially true. Weare not unmind- 
ful that the conclusion at which we have 
arrived may have a serious effect upon the 
career and prospects of U Ba Tun, who is 
not a pariy tothese ‘proceedings, 


The truth or,falsity of the allegations again- 
st U Ba Tun in Mr. Foy’s affidavit have been 
considered on two other occasions. At the 
hearing of the application to the High 
Court for the transfer of the case from the 
court of the Third Additional Magistrate of 
Toungoo, Ba U, J., notwithstanding the 
explanation of U Ba Tun, accepted Mr. 
Foy's version of what had taken place at 
the interview of April 30, and granted the. 
application. On the other hand, at a depart-. 
mental inquiry into the conduct of U Ba. 
Tun held by Mr. Gilliat, the District Magis- 
trate of Toungoo, in June 1930, Mr. Gilliat 
found U Ba Tun not guilty of the charges. 
laid against him in connection with the. 
allegations set out in Mr. Foy’s affidavit. 
of May 16,1930. Now My. Foy was not a. 
party and was not represented at that in 
quiry, but we have thought it desirable in- 
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the public interest and fair to U Ba Tun, 
having regard to the serious implications 
in the finding at which we have arrived 
upon the evidence before the tribunal to 
peruse the proceedings before Mr. Gilliat 
in which reference was made at the hearing 
before the tribunal. Mr. Gilliat in his re- 
port placed great reliance upon the evidence 
of Mr. Dobson, but he does not appear to 
have had before him Mr. Foy’s instructions 
Ex. 7). > l 
f We ae held that Mr. Dobson’s recollec- 
tion of what was said by Mr. Foy when Mr. 
Dobson visited Mr. Foy at his house, as 
Mr. Dobson himself admitted, is not to be 
trusted; and it may well be, we think, that 
if Mr. Gilliat had disregard to Mr. Dobson's 
evidence in this connection, as we think that 
he ought to have done, and had been aware 
that the instructions (Hix. 7) had been writ- 
ten out on the evening of April 30, he might 
have arrived aba different conclusion. Be 
that as it may, a perusal of the proceedings 
at the departmental inquiry has not led us 
to doubt the correctness of the concluzion 
that we had already formed upon a consi- 
‘deration of the facts and circumstances 
disclosed at the hearing before the tribunal. 
In view of certain remarks that Mr. Mc- 
Donnell passed inthe course of his report, 
we think it right to add that,in our opinion, 
there is no ground for supporting that in 
connection with the application for the 
transfer of the case Mr. Foy acted otherwise 
that in accordance with his duty to his 
client. We hold that it has not been prov- 
ed that Mr. Foy has been guilty of profes- 
sional misconduct as alleged; and the 
charges against him must be dismissed. As 
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used for corroborating testimony given at trial— 
Statement not reduced to writing—Proviso to s. 62(1), 
applicability of — Omission in notes of statements 
taken by Investigating Officer—Whether proves that 
witness did nct say to him what he saidin trial— 
Contradicting of witness by record of statement made 
during investigation — Necessity of proof of record— 
Omission to prove record—Whether precludes court 
from seeing statement — Exclusion of hearsay evidence 
of Police Officer — Contradiction of witness— Proce- 
ure. 

Although s 162 (1) Oriminal Procedure Code, isan 
application of the rule against hearsay evidence 
contained in s. 60, Evidence Act, that “oral eviyence 
must in all cases whatever be direct’, yet s, 162 (1), 
Criminal Procedure Code, does more than 
re-state the rule contained in s. 60, Evidence Act, 
because by enacting that no statement made to a 
Police Officer, nor any record thereof, shall be used 
“for any purpose at any inquiry or trial’’ repeals, by 
implication s. 157, Evidence Act so faras concerns 
statements made to a Police Officer in the course 
of an investigation. Therefore, it prevents a statement 
made to an Investigating Police Officer, or any 
record thereof, from being used either by the pro- 
secution or the defencefor the purpose of corrobora- 
ting the testimony given at the trial by the person 
who made the statement to the Investigating Officer. 
Section 162 (1), Criminal Procedure Code, has the 
further effect. of modifying s 155, Evidence Act. 

A statement toan Investigating Officer has been 
“reduced into writing” even when the officer has not 
recorded the statement in full, but has merely noted 
the gist of what was stated to him. The value of 
such a note for the purpose of contradicting testi- 
mony given on oath ata subsequent trial varies with 
the nature of the testimony and of the officer's note. 
Where therefore the only record of a witness's 
statement to the Investigating Officer isa brief note, 
it follows that omissions from that note are of 
practically no value for the purpose of proving that 
the witness did not state tothe officer matters to 
which he deposes at the trial. 


The record of the statement made during the investi- 
gation must be proved before it can be used to 
contradict a witness and the attention of the 
witness must be drawn to the particular points in 
which his evidence differs from the record of his 


it was inevitable and proper that the pre- ~statement made by the police, Sabhai v. Emperor. 


sent proceedings should have been initiated 

against Mr. Foy, having regard to the 

result of the departmental inquiry against 

U Ba Tun, we make no order as to costs. 
Mya Bu, J.—I agree. 


NA. Charges dismissed. 


PATNA HIGH COURT 
Jury Reference No. 9 of 1933 
June 20,19 3 
AGakwaLa AND ROWLAND, Jd. 
EMPEROR—Rereree 
versus . 
NAJIBUDDIN AND otugrs—Acousep 
— OPPOSITE Party. 
Criminal Procedure Code (Act V of 1898), ss. 162, 
172—Evidence Act (I of 1872), ss. 60, 158, 157—State- 
ment made to investigating officer— Whether can be 


. 


~(7;, Bana Singh v. Emperor (x, relied on. 

The omission to prove the record of a statement 
made in the course of an investigation does not 
preclude the court from seeing the statement, inas- 
much as s, 172 (2) provides for it, Whether the 
record of astatement be proved and used under s 162, 
or used under s, 172 (z) without being proved, it is 
necessary for the court to be astute to avoid using it 
otherwise than as provided by law. 

The object ofs. 162, Criminal Procedure Code, is 
plainly to exclude altogether the hearsay evidence of 
Police Officers except for the purpose of contradicting 
a Witness inthe manner provided by 8.145, Evidence 
Act,and if the exception thus made is to be applied, 
it must be applied in the manner providedin the 
section. When itis sought to contradict a witness for 
the prosecution by reference toa previous statement 
recorded by the Police, it is essential that ihe attention 
of the witness should first be arawn to the alleged 
discrepancy by showing or reading to him the record 
of the statement, and affording him an opportunity to 
explain it. When this has been done the written 
record of the statement must be proved before the 
discrepancy, if any, can be relied upon as a 
contradiction. 
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Jury Ref. frcm an order of the Sessions 


Judge, Patna, dated March 6, 1933. 

Messrs. Rai Guru Saran Prasad and Ram 
Bahadur, for the Crown. : 

Messrs. M. Yunus, W. H. Akbari, Y. 
Yunus, M. Azizullah and J. Rahman, for 
the Accused. h 

Rowland, J.—This is a reference by 
the Sessions Judge of Patna who found 
himself unable to accept the verdict of a 
jury in respect of the five accused persons 
before us. The case originated in a riot 
which took place in village Khaira, P. S. 
Silao, at about sunset on Wednesday, 
April 20, 1932, which was the fourth day of 
Bakri. It resulted in the death of two 
persons, Karu Singh, who expired within 
an hour or two, and Sham Lal Sonar who 
died in Behar: Hospital at 11-45 the follow- 
ing morning. Five other Hindus are said to 
have received injuries, namely Ohhedi 
Hajjam, Ganga Singh, Chamari Singh, 
Mosafir Singh and Saudagar Chamar. 

The prosecution case was that the 
Muhammdans of Khaira and other villages 
formed a mob of about 300 men having as 
their common object to assault or murder 
the Hindus of Khaira, and in pursuance of 
that common object several members of 
the mob committed the murder of Karu 
Singh and Sham Lal Sonar, caused grievous 
hurt with deadly weapons to Mosafir 
Singh, caused hurt with a sword and lathis 
to Sudagar Chamar and caused simple 
hurt to Chhedi Hajjam, Ganga Singh, and 
Chamari Singh. Nineteen persons, all 
Muhammdans,were charged before the Magis- 
trate who committed 17 of them for trial 
by the Court of Session. The jury un- 
animously in some cases and by substan- 
tial majority in others, found all the ac- 
cused not guilty. The Sessions Judge has 
accepted this verdict in respect of twelve 
ofthe accused and has referred to the High 
Court the case as against the five persons 
before us, Najibuddin alias Naju aged 45, 
Nurul Hasan, aged 48 Raju Shah aged 4z, 
Chhotan Shah aged 46, and Nasir Mian, 
aged 50. 

The accused individually each denied 
participation in the occurrence in which 
the Hindus named above came by death or 
injuries. A general defence was also pro- 
pounded in awritien statement that the 
Hindus of the locality resented the per- 
formance of kurbani by Musalmans of 
Khaira, and after making secret prepara- 
tions made an armed attack on the Muham- 
madans, that some Musalmans of neighbour- 
ing villages came to the rescue of the 
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Musalmans of Khaira -and injuries were 
received on bothsides. In the course of 
cross-examination it was put to some of the 
prosecution witneses that their earliest 
statements to the Police contradicted their 
evidence in court and to others tha: they 
came forward as witnesses not at the earliest 
opportunity but at a later stage. The 
witnesses repelled these suggestions and 
alleged that the first information had not 
been correctly recorded by the Sub-In- 
spector who is a Musalman and that he 
abused the informan: and others who came 
forward as witnesses, and in consequence 
they did not give their statements until 
the arrival of superior officers. The learn- 
ed Sessions Judge put questions to the 
jury to ascertain their opinion as to whe- 
ther there was a Hindu mob who came to 
attack the Musalmans at Khaira. 

The majority of five tofour of the jury 
held that there was a Hindu mob as sug- 
gested. Thelearned Judge also asked the 
jury whether the witnesses who spoke of 
having been abused by the investigating 
Sub-lnspector, were absued bv the latter, 
A majority of seven totwo of the jury held 
that the Sub-Inspector did not abuse any 
of them. [His Lordship considered the 
facts and circumstances of the case, and 
after discussing the case of each of the ap- 
pellants concluded.) In conclusion, I would 
acquit Nurul Hasan of all the charges 
preferred against him, and convict Naji- 
buddin, Chotan, Raju and Nasiruddin under 
ss. 147 and 326/149 of the Penal Code and 
would sentence them to six months’ rigorous 
imprisonment each and to pay a fine of 


‘Rs. 250 each, and, in default of payment, 


three months’ rigorous imprisonment each 
inaddition to the sentence of six months’ 
rigorous imprisonment each. Out of the 
fines, if realised, Rs. 250 should be paid as 
compensation tothe widow of Karu and 
Rs. 250 to the widow of Shamlal Rs. 200 to 
Musafir Singh and Rs. 50 each to Saudagar 
Chamar, Chedi Hajam, Ganga Singh and 
Chamari Singh. 

Agarwala, J.—I agree. The trial of this 
case lasted for rather more than six months 
from august 19, 1932 to February 21, 1923, 
and itisnot surprising that during that 
period the trial had to be adjourned on 
three occasions owing to theiliness of jury- 
men. The examination of the witnesses for 
the prosecution commenced on August 20, 
and went on for three months, i. e, until 
November 21. During that ‘period 44 wit- 
nesses, including formal witnesses, were 
examined, The actual number of days, 
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employed in their examination was 55. For 
two of these days theforeman of the jury 
was ill. On the remaining days the court 
was closed on account of holidays, The 
examination of defence witnesses occupied 
from November 21, until January 3 during 
which period thére was an interval for the 
Christmas holidays and another of five days 
because a juryman was ill. Counsel for 
the defence and the prosecution addressed 
the court from January 4, until the 31st. The 
Judge's charge to the jury commenced on 
February 1, 1933, but could not be con- 
tinued until the 19th on account of the illness 
of another juror. Thecharge tothe jury 
occupied about four days. In the circum- 
stances it would have been surprising if 
the- jury had succeeded in obtaining and 
retaining a correct view of the issues, the 
evidence and arguments placed before 
them by the Crown and the defence. 


Almost all the witnesses were cross- 
examined atinordinate length, e.g., the 
first informant Jangi Singh (P.W. No. 20) 
whose examitation-in-chief took place on the 
19th was cross-examined on that day and on 
the 21st, 22nd and 23:d. His examination-in- 
chief occupies two pages of the printed brief. 
The cross-examination occupies 138 pages. 
The other witnesses were examined at 
corresponding length, much of the cross- 
examination being devoted to showing 
either that some of their statements in 
court differed from their previous state- 
ments or contained additional matter. Most 
of the prosecution witnesses had, during 
the course of the investigation by the 
Police, been examined by the Sub-Inspector 
andthe Deputy Superintendent of Police. 
Some of them had, in addition, been ex- 
amined by the Superintendent of Police, 
and all of them had again been examined 
during the magisterial inquiry prior to the 
accused being committed to the Sessions. 

Much of the  cross-examination was 
directed io ascertaining the difference bet- 
ween the statements made to these various 
officers and tothe court. When a witness’s 
statement differed from his statement to 
the Magistrate the method adopted was 
the usual one ofcalling the attention of 
the witness to the discrepancy between the 
two statements and then exhibiting the 
deposition recorded by the Magistrate to 
prove the discrepancy. This isin accord- 
ance with the procedure prescribed by 
s. 145, Evidence Act. It enab.esan Appel- 
late Court, when it is contended that at the 
trial a witness had made a state- 
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ment different from whatyhe had previous- 
ly made during the magisterial inquiry 
to read the two depositions, see the alleged 
discrepancy in its context and estimate its 
effect on the value of the deponent’s testi- 
mony. ` / 

Unfortunately this is not the method 
usually employed in trialsin this Province 
in cases where it is sought to prove that a 
witness has made, at the trial a statement 
different from what he had previously made 
during the Police investigation. The prac- 
tice in such cases is to ask the witness, 
with respect to a statement made in court, 
whether he made the same statement to the 
Police; and if he answers in the affirmative 
the Investigating Officer is then asked 
whether the witness did in fact make 
that statement, The Investigating Officer 
replies of course, by reference to what 
is recorded in his diary. When the 
question is fairly framed, and when 
the diary contains the witness's full 
statement, the procedure outlined above 
probably suffices to establish the existence 
of the discrepancy, if any. But in my view 
the court is not entitled to act merely on 
the oral evidence of the Police Officer as to 
what was stated tohim. Nor does the fact 
that a witness's deposition contains a more 
detailed account of his evidence than the 
statement in the Police diary lead tu the 
inference that the witness has developed 
his story. In many instances, particularly 
in rioting cases where there are many 
accused persons, the entries in the diary 
often merely show: 

“So and so identified so and so, or so and so identified 
so and so in the mob and saw so and so armed with 


such and such weapon and so and so. striking so 
and so." 


- When such a witness is examined at the 
trial and the Public Prosectuor, for the 
purpose of showing thatthe witness isa 
person likely to have seen what he claims 
to have seen, questions him as to where he 
was at the time of the occurrence and what 
he was doing, the defence almost invariably 
asks the witness whether he told the Police 
that he was at such and such a place or 
was occupied in the manner deposed to. 
Orcss-examination on these lines is invari- 
ably a waste of time, for the mere fact that 
the Police diary does not show that the wit- 
ness made a particular statement does not 
prove thatthe witness did not make it, 
Much of the cross-examination in the 
present case merely establishes that the 
deposition of witnesses have been more 
fully recorded by the Sessions Judge than 
their statements to the investigating officer, 
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The cross-examination ofthe various Police 
Officers, occupying pages and pages of the 
brief, consists, largely of statements in this 
form. “I have no note that P., W..... said 
so and so.” Whether in the context the 
omission is of any significance we have, 
in the majority of instances, no means of 
knowing for what the witnesses actually 
said to the investigating officer has not 
been proved. i 

The present practice also leads: to the 
putting of unfair questions. There are 
examples of it in the brief of this case. 
The following is an instance of what is 
meant: A witness deposes “Isaw X, Y, Z 
in the mob. The mob attacked A, X struck 
him with a bhala.” The witness is asked: 
“Did you tell the Sub-Inspector that X 
struck A with a bhala?” and he answers 
“yes.” The Sub-Inspector is asked: “Did 
the witness tell you that X struck A with a 
bhala?” The witness replies: “I have no 
note of it.” But-what is important to , know 
—and what we do not know, because the 
statement made by the witness to the 
Investigating Officer is not on the record — is 
this. Did the witness in the course of his state- 
ment, say that X was armed with a bhala and 
did he say that X struck A? The answer 
of the Sub-Inspector in the example given 
above is of no assistance. It may mean 
that the witness did not say anything about 
X having struck A, or it may be that the 
witness merely said X struck A but did not 
mention the weapon used. In the latter 
case there is no discrepancy at all if the 
witness's statement contained two allega- 
tions, viz., that X was armed with a bhala 
and that he struck A; forif X was armed 
witha bhala and struck A, the inference 
is that the witnesses meant that X struck 
with the bhala, unless the context. shows 
otherwise. 

It is said however that the practice isin 
conformity with the law and that the 
written record of the statement made by 
a witness to the Investigating Officer 
is inadmissible even for the purpose of 
contradicting the witness. It is therefore 
necessary to examine the law on the subject 
and particularly s. 162, Criminal Procedure 
Code. For the purposes of this discussion 
cl. 1 of that section may be taken to read 
as follows : . 

“No statement made by any person to a Police 
Officer, nor 'any record thereof......orany part of 
such statement or record’ shall be used for any 
purpose..,..at any inquiry or trial......" 

Thus stated, it will be perceived that 
s. 162 (1), Criminal “Procedure Code, is an 
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application of the rule against hearsay 
evidence contained in s. 60, Evidence Act, 
that “oral evidence must in all cases what- 
ever be direct,” i. e., if the prosecution seek 
to prove a fact which could beseen, the 
evidence in proofof the fact must be of 
a person who says he saw it, and not the 
evidence of a Police Officer who says the 
witness told him hesaw it. Section 162 (1), 
Oriminal Procedure Code however does 
more than re state the rule contained in s. 60, 
Evidence Act, because by enacting that 
no statement made to a Police Officer, nor 
any record thereof, shall be used “for any 
purpose at any inquiry or trial,” repeals, 
by implicaticn s. 197, Evidence Act, sofar 
as concerns statements made toa Police 
Officer in the course of an investigation, 
8.157 enacts that : 

“In order tə corroborate ths’ testimony ofa 
witness any former statement made by such wit- 
ness relating to the same fict at or about the 
time whəa the fact took place, or before any au- 


thority legally competent to investigate the fact, 
may be proved.” 


Section 162 (1) prevents a statement made 
to an Investigating Police Officer, or any 
record thereof, from being used either by 
the prosecution or the ‘defence for the pur- 
pose of corroborating the testimony given 
at the trial by the person who made thé 
statement to the Investigating Officer. S. 162 
(1), Criminal Procedure Code, has the 
further effect of modifying s. 155, Evidence 
Act. The latter section enacts: : 

“ The credit of a witness may be impeached in the 


following ways by the adverse party or, with the 
consent -of tha court, by tha party who calls 


him: - 


(3) by proof of former statements inconsistent with 
any part of his evidence which is liable to ba 
contradicted.” : j 

So far as this section permits the pro- 
secution to impeach the credit of its own 
witness by proof of a former statement 
made to an Investigating Officer, and in- 
consistent with: the testimony of the witness 
given at the trial, it is by implication 
repealed by s. 162 (1), Criminal Procedure 
Code. But the tight of the defence to prove; 
for the purpose of impeaching the credit of 
prosecution witness, a statement by the 
witness to the Investigating Officer, and 
inconsistent with the testimony of the 
witness given at the trial, is saved by the 
proviso to s. 162 (1), Criminal Procedure 
Code. The material words of that proviso 


` are as follows: 


“When any.witness iscalled for the prosecution 
in such inquiry or trial whose statement has been- 
reduced to writing......the court shall... direct that 
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the accused be furnished with a copy thereof, in 
order that any part ofsuch statement, if duly prov- 


ed, may be used to contradict such witness in 
tne manner provided by s. 145, Evidence Act, 


It will be observed : (1) That the proviso 
does not apply ifthe statement made by 
the witness to the Investigating Officer has 
not been “reduced into writing”; (2) that 
the part of the statement relied on must 
be “duly proved”; (3) that the only purpose 
for which the statement is admissible is “to 
contradict” the witness; and (4) that the 
statement must be used “in the manner 
provided by s. 145”, Evidence Act. 


It haslong been accepted that a state- 
ment toan Investigating Officer has been 
“reduced into writing’ even when the 
officer has not recorded the statement in 
full, but has merely noted the gist of what 
was stated to him. The value of sucha 
note for the purpose of contradicting 
testimony given on oath aba subsequent 
trial varies with the nature of the testi- 
mony and of the officers note. Ordinarily 
such anole contains only such excerpts 
from the statement as appear to the officer, 
at the time, to be important. Further 
investigation and subsequent developments 
may, and .oftendo show that points of great 
materialily have been omitted. When 
therefore the only record of a  witness’s 
statement to the Investigating Officer is a 
_ brief note, it follows that omissions from that 
note are of practically no value for the 
purpose of proving that the witness did 
not state to the officer matters to which he 
deposes at the trial. As I have already 
said the value of the officer’s note necessari- 
ly varies, and, for the purpose of deciding 
what weight should be given to an omission 
from the Police record, jt appears to me to 
be essentialto see what exactly was re- 
corded and therefore ihat the written note 
should be duly proved as required by the 
proviso. This indeed appears to be the 
practice in courts, under the jurisdiction of 
the Allahabad, Bombay, Caleutta, Lahore 
and Rangoon High Courts, but not in this 
province. In Kashi Ram v. Emperor (1) a 
number of Hindus were convicted of riot- 
ing and murdering Muhammadans. The 
Investigating Officers were asked by Counsel 
for the defence whether certain witnesses 
had made certain statements during the 
investigation. With respect to this the court 
observed : 

“In the circumstances the written record made by 


0 ) 109 Ind, Oas. 120; A I R 1928 All, 280;29 Or L 
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the Police is the only propetand right thing to prove 
to discredit the witness.” J 

Iu the caseof Nurmohamed Kadarbhai v. 
Emperor (2) a number of persons were tried 
on charges of ducoity and other offences. 
The trial Court convicted only those who had 
been named by witnesses during the 
Police investigation, and it was contended 
in revision on their behalf that the court 
had made an improper use of the Police 
diaries. Beaumont, C. J., observed, with 
regard to this argument: 

“Tt appears clear from the record that it}was the 
defence themselves who made use of the state- 
ments before the Police for the purpose of cross- 
examining various witnesses. It may be that that was 
not justified and that the Magistrate ought to have 
prevented the defence from so doing, and 1 think 
that if the defence had used the statement at all, 
the Magistrate ought to have required them to put 


them in evidence and place them on the record, and 
he did not do that.” y 

The court also held that if there was 
any irregularity ib was cured by s. 537, 
Criminal Procedure Code. In Jasimuddin 
Sarkar v. Emperor (3), while discussing 
the manner in which statements made dur- 
ing the investigation may be used to con- 
tradict a witness at a trial, the courtisaid: 

‘If, however, it is desired to clinch the matter 
before the Sessions Judge and jury and tò show 
in an affirmative manner that the witnesses for the 
prosecution cannot be relied upon, it is obviously 
the duty of the defence to prove, through the in- 
vestigation officer when he is in the box, the record 
of the statements made to the Police by the wit- 
nesges for the prosecution during the stage of in- 
vestigation, and for that purpose, it is necessary 
to get on the record a true copy of what is konwn 
as the case diary, and there are well-known ways 
of proving the document and of getting the document 
on the record," : 


In Labh Singh v. Emperor (4), a case 
of dacoity, the defence sought to dis- 
credit the evidence of certain prosecution 
witnesses by showing that during the in- 
vestigation they had stated that a cer- 
tain person was present atthe dacoity 
although, as a matter of fact that person 
was, at the time, in custody. The method 
adopted was to ask the Investigating 
Officer whether the witnesses had named 
the person in question and then place on 
the record a copy of statements purport- 
ing to be the statements of those wit- 
nesses recorded by the officer. The officer 
did not depose that the statements of which 


(2) 129 Ind, Cas. 156; A I R 1930 Bom. 595; 54 B 934; 
32 Bom, L R 1279; 32 Cr L J 239; Ind. Rul. (1931) 
Bom. 140; (1930) Or Oas. 1182. 

(3) 134 Ind. Cas. 763; A IR 1931 Cal. 622; (1931) 
Or, Cas. €06; 32 Or. L J 1245; 35 O WN 164; Ind. 
Rul. (1931) Oal. 875, 

(4) 88 Ind. Cas. 513; A IR 1925 Lah. 337; 26 Cr LJ 
1153; 6 L 24, 
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copies were placed on the record were the 
statements which he recorded. It was held 
that as there is no presumption as to the 
genuineness of the statements of witnesses 
entered in the Police diaries they cannot 
be used to contradict the evidence given 
in court unless they are duly proved. 
The correct application of the law has 
been fully stated in Gopi Chand v. Emperor 
(5), as follows: 

“The proper procedure would, therefore, be to 
ask a witness whether he made such and such a 
statement before the Police officer. If the witness 
returns the answer in the affirmative, the previous 
statement in writing need not be proved, and the 
cross-examiner, may, if he so chooses, leave it to 
the party who called the witness to have the dis- 
crepancy, if any explained in the course of re-exa- 
mination. If, on the othar hand, the witness 
denies having made the previous statement attribut- 
ed to him, or states that he does not remember 
having made any such statement, and it is desired to 
contradict him by the record of the previous state- 
ment, the cross-examiner must read out tu the wit- 
ness tha relevant portion or portions of the record 
which are alleged to be contradictory to his state- 
ment in court and give him au opportunity to re- 
concile the same if he can. It is only when the 
cross-examiner has done so that the record of the 
previous statement becomes admissible for the 
purpose of contradicting the witness and can then 
be proved in any manner permitted by law. a 

To the same effect is the. decision in 
Emperor v. Ibrahim (6). When the record 
of the statement has been proved then 
those parts of it which have been put to 
the witness may be used to contradict his 
evidence, The remainder of the statement 
is inadmissible for any purpose: See 
Sabhai v. Emperor (7). Similarly, in Bana 
Singh v. Emperor (8), it was pointed out 
that the record of the statement made 
during the investigation must be proved 
before it can be used to contradict a wit- 
ness and that the attention of the witness 
must be drawn to the particular points in 
which his evidence differs from the record 
of his statement made by the Police, The 
only decision on this subject to which we 
have been referred by learned Counsel for 
the accused is Behari Mahton v. Emperor 
(9). That was a case in which the pro- 
cedure indicated above had been followed 
at the trial. In appeal it was contended 


(5) 126 Ind. Oas..573; A I R 1930 Lah. 491; (1930) 
Or. Oas, 603; 3L Or L J 1071; 11 L460; Ind. Rul, (1930) 
Lah, 765. 

(6) 105 Ind. Cas. 807; A I R 1928 Lah, 17; 280r L 
J 983; 8 L 605. 

(7) 121 Ind. Oas. 66; A IR 1930 Lah. 443; (1930) 
Or, Oas. 553; 31 Or L J 199; Ind.’ Rul, (1939) Lah, 162, 

(8) 110 Ind. Cas, 333; A I R1928 Rang. 150; 29 Or L 
J 70!;6R 137. 

(9) 131 Ind. Oas.. €01; AT R 1931 Pat. 152; (1931) 
Or. Oas. 392; 32 Or L J 797; 10° Pat. 107; Ind, Rul. 
(1931) Pat, 241; 12 P L T 798, 
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that the , procedure was wrong in law and 
that it might have had on the minds of 
the jurors an effect prejudicial to the ac- 
cused. The learned Judges who decided 
that case appear to have been under the im- 


pression that the practice withregard to the 


application of the provisions of s. 162, Crimi- 
nal Procedure Code, was the same in Bengal 
as in this province. Their attention however 
does notappear to have been invited to the 
Calcutta case of Jasimuddin Sartar v. 
Emperor (3), ubi. sup. Even so their 
Lordships were not prepared to hold 
that P 

“the view taken by the Lahore High Court is 
necessarily incorrest or is such as is not warranted 
by the language of s. 16! . . . . The fact that 
s. 115, Evidence Act, has been specifically men- 
tioned in that section is an argument in favour of 
that view.” 

With great respect, the fact that the 
section expressly provides that a statement 
made by a witness recorded by a Police 
Officer, if proved, may be used to contradict 
such witness in the manner provided by 8. 
145, Evidence Act, appears to me to be 
the crux of the whole matter. The reference 
to s. 145 cannot b3 ignored. The object 
of s. 162, Criminal Procedure Code, is 
plainly to exclude altogether the hearsay 
evidence of Police Officers except for the 
purpose of contradicting a witness in the 
manner provided by s. 145, Evidence Act, 
and if the exception thus made is to be 
applied it must be applied in the manner © 
provided in the section. The only objection 
to this course which’ has been pointed ` 
out in the Patna case is that when the" 
whole statement recorded by the Police is 
proved, the result is to have on the judicial 
record not only the parts of the statement 
used to contradict the witness but,.also the 
parts not sa used. Tha same objection 
is true of much documentary evidence, 
e. g., @ judgment is sometimes admissible 
for limited purpose of showing the nature 
of the dispute between the parties although 
it may not be admissible for any other 
purpose. Furthermore, the omission to prove 
the record of a statement made in the 
course of an investigation does not preclude 
the court from seeing the statement, -for 
s, 172 (2) provides that: : 


“Any Oriminal Oourt may send for the Police 
diaries of ‘a case under inquiry or trial in such 
court, and may use such diaries, not as evidence 
in the case, but to aid it in such inquiry or 
trial.” dki g 
Whether the record of a statement] be 
proved and used under s. 162, or used 


under s. 172 (2)}without being proved it is 
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-necéssary ‘for the court to -be astute to 
‘avoid using it otherwise than -as provided 
by law. Even if the question could be 
‘decided merely: by referring to the balance 
of convenience, the convenience is all on 
‘the side of having the record of the state- 
‘ment properly proved, ‘and exhibited for, 
as ‘has already been pointed out, the 
‘existence or’ non-existence of an omission 
‘relied on ds a contradiction, and the weight 
-to ‘be ‘attached to a discrepancy: between 
‘the -Police‘and the judicial record of a wit- 
mess’s statement frequently depends on the 
context and on the nature of the police 

‘record. In riot cases, the. case diary often 
‘runs into hundreds and sometimes. into 
-thousands of pages. Notes of the state- 
iments : of: witnesses . are interspersed with 
the record of the Investigating Officer's 
“own movements and his soliloquies. When 
‘the’ officer is cross-examined regarding the 
statement of a particular witness time is 
‘necessarily -cccupied in a ‘search for the 
‘particular statement. After the cross-exemi- 
‘nation is overand it frequently lasts for 
days; In the present case it -was five days 
—ihe same seaich‘has to be gone through 
‘again if the public prosecutor re-examines 
on the answers- elicited in. .cross-examina- 
‘tion. This double search would be avoided 
if each statement - were properly proved in 
_‘ eross-examination, ‘and, in ‘addition, the 
“statement would "be easily" accessible to the 
‘Court of Appeal or reference which finally ` 
‘deals with the'case. The inconvenience ‘of 
‘the present‘ practice has been manifest in 
the present case. “One example’ will suffice 
to” demonstrate this. “The Sub-Inspector ‘is 
recorded:as having deposed: 

“I -drew up the inquiry ‘reports of’ Musaffir ‘Singh, 
“Saudagar (hamar and Shamlal Sonar. None of 
‘ them identified any of their assailants, and said they 
were outsidera ` 


“The importance of this evidence lies in 
‘the fact that the accused are men of 
‘Khaire and their defence ‘was that the 
‘rioters were all men from other villages. |, 
‘The evidence, as recorded, might mean 
‘that the three injured persons stated that 

, their assailants were outsiders whom ` 
they did not recognise, or it might 
mean that they ‘merely stated that they 
did mot recognize their assailanis but 
did not say they were outsiders. We 
have had to check ihis evidence and. also 
the evidence of many. other witnesses by 
‘reference: to the bulky Police diaries in 
the case. The three injured persons 
did not say that their assailants were 
outsiders, With respect to the decision 
of Behari Mahton v, Emperor (9) it is only 
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“necessary to say that the learned Judges 
did noi hold that the practice prevailing 
in other provinces with regard to the ap- 
plication of s. 162 is wrong in law. In 
my opinion, when it is sought to con- 
tradict a witness for the prosecution by 
reference toa previous statement recorded 
by the Police, ıt is essential that the at- 
‘tention of the witness should first be 
drawn tothe alleged discrepancy by showing 
or reading to him the record of the state- 
ment, and affording him an opportunity to 
explain it. When this has been done the 
written record of the-statement must be 
‘proved before the discrepancy, if any, can 
“be relied upon as a contradiction. 

N. Order accordingly. 


. ALLAHABAD HIGH COURT 
Civil Revision No. 574 of 1932 
Connected with Civil Revision No. 512 
of 1932 
August 3, 1933 
MUs BRJi AND BENNET, JJ. 
RAO MASOOM ALI KHAN—AIlPLI6ANT 
versus 
RAO ALI AHMAD. KHAN— Opposite 
Parry, 
U.P District: Boards Act (X of 1922), ss, 18 to 
. 28—Dismissal of election petition by District Judge— 
` kevision, if lies to High Court—Cwvil Procedure 
` Code (Act V of 1908), 8. 115- Government -of India 
-~ Act, 1915, å & 6 Geo, Vc. 61), 3. 107—Power of super- 
3 intendence—Special tribunal—Interference with the 
: decisions of —Legality of. 
“Where an-order dismissing an election petition 
- under s. 15, U. P: District Boards Act, 1922, is chal- 
~lenged on: the ground that the matter in. dispute had 
~ already ‘been-privately adjusted : 
Held, that no revision lay urder s. 115, Civil Pro- 
cedure Code, as the Election Court whose deci- 
“gion was being impeached was' not a Civil Court 
‘and:hence it was not under-the superintendence of 
“ the High Courtunder:s. 107, Government of India 
Act. [p. 152, cols. 1 & 2.) 
Per Bennet, J.—The local’ Legislature has power 
(with previous sanction) to pass Jaws affecting the 
' jurisdiction and powers. of the High Court, -whether 
“derived from the Government of India ‘Act, 1919, 
the Letters Patent, or the Codes; the power of Buper- 
intendence under es." 107, Government of India Act, 
4914, depends on - appellate power and can also be 


affected by laws of the local Legislature. Where a 
special tribunal is created by an Act of the local 
Legislature or ofthe Indian Legislature to deter- 


mue rights created by that Act, and that Act states 
that the decision of the tribunal shall be final, there 
is no interference with the rights of appeal, super- 
intendence, or revision of the High Court, because 
the High Court never had such rights over that 
‘tribunal. Such a tribunal is created by ss, 18to 23 
of the U, P. District Boards Act, 1922, and under 
these sections an election petition is not tried in the 
court of the District Judge, but the District Judge 
presides inthe Election Court as a persona designata, 
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Diwanayagam Pillai v, Mohideen Rowther (8), reli- 
ed on, Ramaswami Goundan v: Mutaw elappa 
Goundan (1), Abdur Rahman v. Abdul’ Rahman (6), 
Emperor v, Balkrishna-Hari Phansalkar 
Sheonandan Prasad v, Emperor’ (10', distinguished 
and not applied {p 159, col. 2; p. 160, col L] 


©. R. against an order of the District 
Judge, Saharanpur, dated June 1, 1932. 

Mr. Gopi Nath Kunzru, for the Appli- 
cant. 

‘Mr. Mukhtar Ahmad, for the: Opposite 
Party: 


Mukerji, J.—This is a revision purporting. 
to have been filed under s. li50f the Civil. 


Procedure Code and s. 107 of the Government 
of India Act. It arises out of an election 
petition filed by the applicant, Mr. Ghulam 
Nizam Uddin, against the opposite party, 
Mr. Akhtar Husain Khan. The respondent 
was elected a member of the District Board 
of Agra;and his election was: challenged by 
the applicant. The respondent- produced 
before the, District, Judge>, who heard. the 
election petition, a.document, said to have 
been signed by the applicant, by, which it 
was alleged, he said that he had agreed. for 
a. consideration of Rs, 50 which he had 
already received, to withdraw the. case, as 
he, the applicant was aware: of the weak- 
ness of his.case. The-District Judge inquir- 
ed into the allegation of- this, adjusi:ment 
of the election petition before: him, and 
having come to tie conclusion that ths 
matter in. dispute had been adjustel as 
alleged, he dismissed the petition. 

In this court the applicant has challenged 
the validity of the order on several grounds. 
One of these is thit the District Judge 
should not have. recorded the compromise 
and. should have inquired into the merits of 
the. application irrespective of!the compro- 
mise. As s. 19. (e) of the District Boards 
Act (Local Act No. X of 1922) lays 
down that neither an appeal nor a revision 
shall lie against the decision of the election 
court, the applicant took the point, as one 
of the grounds:of- his revision; that this 
provision of the law. was:ultra vires of the 
U. P. Legislative Council. 

On behalf of the respondent a prelimi- 
nary objection has been: taken that no revi- 
sion is maintainable, and, therefore, we 
have to consider, to-start with, this preli- 


minary.objection in anticipation of which the. ; 
applicant’s Counsel took the point that s: 19°. 
(e) of the -District Boards Act, 1922, was. 


ultra vires of the Local Legislature. 
Mr. 
the applicant, has argued his petition very 


well indeed and has laid-all relevant decided; 
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cases before” us, His. argument briefly 
amounts to this. | : 

The District Judge authorised. by s,. 18 
of the District Boards Act, .1922; to hear. an, 
election petition is a Oivil Court. His deci- 
sion is the decision of a Civil Court. 
The Allahabad High Court by virtue of 
cl. 11 of its Letters Patent, is, a Court 
of Appeal for all Civil Courts within its 
jurisdiction. By s. 107 of the Government 
of India Act 1919, the High Court has 
been granted superintendence over all 
courts subject to its appellate jurisdiction, 
and, therefore, over the court of the District 
Judge of Agra. It may be open to the. 
Local Legislature to modify, by passing. 
the District Boards Act, 1922, the Civil. 
Procedure Code, so far as it allows a right 
of appeal or a right, of revision against the- 
order of a District Judge, but by s. 80-A,. 
sub-s. (4) of the Government of India, Act, 
the Local Legislature has, no power to 
make any law affecting any Act of Parlia- 
ment, and, therefore, it has no. poweri to 
interfere with the. superintendence granted, 
by the Government of India Act, to the. 
High Court, over all, courts within its appel- 
late jurisdiction. 

To find out if this chain of arguments is 
sound, we have to see, as a first step, whe- 
ther the election court as constituted by the 
District Boards Act, 1922; is a Civil Court. 
Mr. Kunzru has relied: on several cases for 
the proposition that the District Judge- 
acting unders. 18 of the District Boards 
Act is a Civil Court. Bit we have to 
arrive ab the right conclusion, primarily by 
reading ths District Boards Act itself.. The 
cases cited deal with other provisions of 
law and not with the District Boards Act of 
1922. For as observed in one of the cases 
cited by Mr. Kunzru himself, namely, ` 
Ramaswami Goundan v, Muthu Velappa 
Goundan (1), the Act itself may give an 
indication that the Judge who-has to preside 
over an election court was not meant: to be 
a Civil Court. ; 

Section 15 of the District Boards Act pro- , 
vides that the election of any person as a. 
member of a board may be questioned by. 
an election petition, Section 18 says that: 

“ An election petition shall be heard by the District 
Judge.within whose jurisdiction the constituency 
concerned is situated. .. ...and at a place-in the 
district-within which such constituency. is situated "” . 

Section 18 furtner provides: that it is open. 
to;provide by framing a rule in‘this behalt- 
that the election petition shall be heard by - 


1) 7L Ind. Oas. 1039; 46 M 536 at-p. 527:16 LW": 
Ba AMAT Jl; (1923). M- WN 138:-4 LR 1923: 
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“some other person or tribunal.” This 
rule hasto be framed by the Local Gov- 
ernment; see s. 3, cl. (9) ands. 172 of the 
District Boards Act. Section 18 in using 
the words “other person or tribunal” does 
not give aclear indication as to whether 
the District Judge is a ‘person’ or 
‘tribunal.’ Reading it as a whole, s. 18 
indicates that it will be open to the Local 
Government to appoint any person other 
than the District Judge or any tribunal 
other than the District Judge to hear an 
election petition. 

Section 19 provides that the Code of 
Civil Procedure shall be followed as far as 
it is not inconsistent with the District Boards 
.Act or any rule (evidently to be framed by 
the Local Government), subject to certain 
provisions mentioned in the section. One of 
these provisions, as already stated, is that 
there shall be no appeal either on a ques- 
tion of law or fact, and there shall be no 
application in revision, against or in respect 
of the decision of the court. The District 
Judge or “ some other person or tribunal” 
appointed by a rule framed by the Local 
Government is described here as a court. 
On account of the application of Civil 
Procedure Code, an appeal would lie from 
the order of the District Judge to the High 
Court and a revision would also be main- 
tainable if the order of the District Judge 
be final. Evidently it is the intention of 
the Legislature that so much of the Civil 
Procedure Code as allowed an appeal or a 
revision will not apply to an election court. 
Section 20 of the District Boards Act des- 
cribes the officer hearing an election peti- 
tion as an election court and provides thas : 

“The election court shall have the same powers and 
privileges as a Judge of a Civil Court, and may, for 
the purposes of serving any notice or issuing any 
process or doing any other such thing, be entitled to 
employ, with the consent of the District Magistrate, 
any peon or other officer or clerk attached to the 
Court of the District Magistrate.” 

This provision in sub-s. (1)........ „to s, 20, 
in my opinion, gives a clear indication of 
the mind of the. Legislature. It matters 
little who presides over an election court, 
but the person who presides will have the 
powers and privileges of a Judge of a 
Civil Court. This means that he is not to 
be a Civil Court but will have the powers 
and privileges of a Civil Court, though not 
the status. In this view the District Judge 
has only the powers and privileges of a 
Judge of a Civil Court, but otherwise he is 
not a Civil Court. The District Judge as 
the principal court of original civil jurisdic- 
tion and as a court having several..other_ 
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courts under his administrative control 
would be fully in a position to serve his 
orders and notices by means of the agencies, 
under his control; but for the purposes of 
hearing an election petition he is to utilise 
the peons or other officers and clerks 
attached tothe court of the District Magis- 
trate. This, in my opinion, is a clear indi- 
cation that, though the services of a Dis- 
trict Judge isto be utilised for the pur- 
poses of hearing an election petition, his 
peons and Subordinate Officers and clerks 
are not to be utilised. To use a well- 
known phrase, he has to préside over the 
election court as a persona designata and 
not as a court. The sub-s. (2) to s. 20 
makes the matter further clear. A District 
Judge's decree or order is executable 
either by himself or by any court subordi- 
nate to him if he sends the decree or order 
for execution to such courts, yet we find. 
that the costs awarded by an election court 
or a security bond given for costs are to be 
realized and enforced not by the District 
Judge’s Court or any court subordinate to 
him, but by the Collector of the District 
and in a manner which is inconsistent 
with the manner of execution of a Civil 
Court decree or order, namely, as if it were 
an order passed by the Collector in pro- 
ceedings under the Agra Tenancy Act, or 
the Oudh Rent Act. 

A close scrutiny of the provisions of the 
District Boards Act itself leads me to the 
conclusion that it was never the intention 
of the Local Legislature that the District 
Judge's Court was to be the election court, 
though the services of a District Judge 
were intended to be utilised. In this view, 
the District Judge hearing an election peti- 
tion is not a Civil Court, and, therefore, the 
first chain in the argument of Mr. Kunzru 
fails. . : 

Now I shall proceed to examine the cases 
cited by Mr. Kunzru in order to see whe- 
ther there is anything in them which would 
support the view put forward on behalf 
of the applicant that the District Judge 
hearing an election petition under the 
District Boards Act, 1922 is a Civil Court. 

The first case to be noticed is naturally a 
Privy Council case cited by Mr. Kunzru. 
It is Balakrishna Udayar v Vasudeva Aiyar 
(2). This case arose under s. 10 of the 
Religious Endowments Act (XX of 1863), 
and one of the questions for decision was 


(2) 40 Ind. Cas. 650; 40 M 793; 15 A LJ 645: 2P 
L W 10h: 3ML J 69; 26 OL J 143; 19 Bom. LR 
715; (1917, M W N 628; 6 L W 501; 220W N 40; 11 
Bur. L T 48; 44 IA 261(P 0). 


1934 


whether the word “court” in s. 20 meant 
the District Judge himself personally (as 
persona designata) or his court. Ifthe func- 
tion imposed on the District Judge was to 
be done by him asa persona designata, no 
revision lay to the High Court and no fur- 
ther appeal lay to the Privy Council. Their 
Lordships held that the word ““ Court” 
meant court and not the presiding officer. 
This case is not of any assistance to 


Mr. Kunzru, because the word “court” is 


defined in the Act itself as the principal 
Court of Original Civil Jurisdiction. Strict- 
ly speaking, no question of the presiding 
officer being a persona designata could have 
been seriously urged in the case. In the 
case before me it is the “ District Judge” 
who is mentioned and not his “ court.” 
The Privy Council held that “court” meant 
court and not the officer personally, and I 
am holding that the expression “ District 
Judge" means the “ District Judge” and 
not his “court.” . 

The next case to be considered is the 
Madras case already mentioned, namely, 
Ramaswami Goundan v. Muthu Velappa 
Goundan (1). This was a decision given 
under Madras Local Boards Acts and the 
rules framed thereunder, and the question 
to be decided was whether the District 
Judge, who was to hear the petitioa, was 
a persona designata or a court. Consider- 
ing the language of the Act and the rules, 
the decision arrived at was that ‘ District 
Judge” was a court and not a persona desig- 
mata. The decision that was arrived at must 
be taken to be based on the language before 
the Hon'ble Madras Court and cinnot be 
applied to the case before us. The right of 
hearing the election petition was given to 
the District Judge, but n> indication was 
given as to the procedure to be followed. 
Tt was accordingly pointed out that the 
procedure would be the procedure to be 
followed by him as a court. One 
of the learned Judges (Krishnan, J). 
distinguished a Bombay case on the ground 
that it was decided on the language of ths 
Act which the Bombay Court had to con- 
strue. The learned Judge remarks: “The 
Bombay Act provides that for purposes of 
the inquiry the District Judge may ex- 
ercise any of the powers of a Civil Court. 
This may well have been held to indicate 
that the District Judge when making the 
inquiry was not a Civil Court himself. 
Each case has to be judged on its own 
language andI am unable to treat the 
Bombay case which deals with a different 
Act as an authority for the present case,” 
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This observation of the learned Judge affords 
a complete answer to Mr. Kunzru’s argu- 
ment that we ought to follow the Madras 
case. We have not got before us the full. 
text ofthe law and rules on which the 
Madras Court proceeded, and, therefore, 
I donot feel bound to treat this case as 
an authority on the question raised before us. 

The next case is that of Palanisami 
Pillai v. R. Srinivasarangachariar (3). 
This case contains no discussion of the 
point before us, and, therefore, need not. be 
considered. 

In the case of In re Nanchand Shivchand 
(4) the question for decision before the 
Bombay Oourt was whether the District 
Judge acting as the election. court was a 
court within the meaning of the Criminal 
Procedure Code, and whether, therefore, 
any prosecution of persons, who appeared 
before the Judge and produced documents, 
could be prosecuted without the sanction of 
the Judge under s. 195 of the Criminal 
Procedure Code. It was held thatthe Dis- 
trict Judge was a ‘court’ though for purposes 
of a civil revision he might not bea court. 
This ruling isof little use on the question 
before us, for we want to know whether 
the District Judge is or is not a ‘Civil Court’ 
within the meaning of cl. 11 of the Letters 
Patent of the Allahabad High Court. The 
cases considered by the Bombay Court would 
indicate trat in Bombay a District Judge 
exercising function as an election court 
under the Municipalities Act is not treated 
as a Civil Court, and no revisionis allowed 
against his orders under the Civil Proce- 
dure Code. i 

The next case that I feel inclined to con- 
sider isthe case of H. D. Chatterjee v. L, B, 
Tribedi (5). There the question was whe- 
ther an order passei by a ‘Rent Controller’ 
was passed by him as a Civil Court and 
whether, therefore, the High Court could 
revise his orders under s. 107 of the Govern- 
ment of India Act. It was held that he was. 
The reasons for the decision will be found 
at p.534* ofthe report and do not throw 
much light on the language of the Act 
which I have to construe. The reason given 
forthe decision was that r. 24 of the rules 
framed by the Local Government and 
s. 230f the Calcutta Rent Act (by which 
the Rent Controller's office was created) 

(3) 8) Ind Oas 322; 47 M L J 795; AT R1925 
Mad. 160. 20 L W 851; (1925) M W N 283. 

(4) 18 Ind. Oas. 408; 37 B 365; 14 Or. LJ 72;15. 

R 1922 Cal 


Bom L R75. 
(5) 68 Ind Cas 274; 49 O 528; AT 


427; 26 CWN 78, 
Page of 49 O.—] Æd.] i 
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laid down that in all proceedings before 
them the Controller and the President of 
the tribunal should have all the powers 
possessed by a Civil Court for trial of suits 
with this modification that only the sub- 
stance of the evidence need be recorded, 
On this provision and on this provision 
alone it was held that the Rent Controller 
wasa court of civil jurisdiction. I am 
afraid this case does not throw much light 
on the point before us. 


Against Mr. Kunzru’s contention, the 


Full Bench decision of this court in Abdur 
Rahman v. Abdul Rahman (6)was cited. The 
questions to be decided there were not whether 
the election court under the Municipalities 
Act (the Commissioner) was a Civil Court 
but two other. questions-stated at p. 526 of 
the Report. The points argued were that 
the United Provinces Local Legislature 
could not appoint any court or tribunal or 
the Commissioner fortrying election cases 
and that the Local Government could not 
take away the right of appeal or revision 
to and by this court against- the decision of 
the Commissioner. At p. 529* no doubt 
the following observations occur: — 

“It may beadded that the appellant's argument 
breaks down at the outset, unless the term “Civil 
Courts” used inthe Letters Patent can be held to 
include such a court as that created by s. 22 of the 
United Provinces Municipalities Act. It ‚is not 
strictly necessary to decide the point but in the 
opinion ofthe majority of us these words were 
never intended tocover a tribunal created under 
a-particular statute and for a particular purpose,” | 

Ido not consider that this observation 
can be treated as any decision at all onthe 
point before us, and if I were inclined to 
accept Mr. ‘unzru’s arguments this 
observation would not have stood 
in my way. I may, however, point out 
that the language of the Munici- 


palities Act U. P. sofaras the creation of” 


an election tribunal goes, is very similar 
to the language: of the District Boards Act 
of 1922. Thereis, however, an important 
difference inasmuch as under the Muni- 
cipalities Act the Commissioner was creat- 
ed the election tribunal, while under the 
District Boards Act it is the District Judge, 
In the case of a Commissioner it will be 
difficult to argue that his court was a court 
of civil jurisdiction but in the case of a 
District Judge the use of the very name 
would lend some support tothe view that 
his court was a Civil Court. ~ 

[hold that ‘the election Court whose 


(6) 87 Ind. Oas. 51; 47 A 5.3; AIR 1925 Al 
380; L R 6A 191 Civ; 23 AL J 38°, 


“Page of 47 A.— [Hd]. Kn 
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decision is being sought to be impeached 
by the applicant isnot a Civil Court, and 
therefore, itis not under the superinten- 
dence of the High Court under s, 107 of 
the Government of India Act. In view 
of this decision, it is not necessary to con- 
sider the other links in the chain of Mr. 
Kunzru’s arguments. ; 

‘I would dismiss the revision as incompe- 
tent and with costs. 

Bennet, J.- This is an application for 
revision of anorder dismissing an election 
petition brought under s. 15 of the United ~ 
Provinces District Boards Act, 1922. A 
preliminary objection is taken that no 
revision lies. Section 19 (2) (e) of that Act 
states: 


“There shall be no‘appeal either on a question . 
of law or fact, and no application in revision against 
or.in respect of the decision of the court.” 


The reply in ground No. 6 of the memo- 
randum of appeal is: 


“That 8.19 (e) is ultra vires of the U, P. Legisla- 
tive Council.” 


The first matter is to examine the powers 
of the U. P. Legislative Council. Under 
the Government of India Act, 1833, legis- 
lation was vested in the Governor-General 
of India in Council. This system of legis- 
lating from acentral source, exclusively 
continued in force until the passing of the 
Indian Councils Act, 1861, which established 
Local Legislatures for the provinces of 
Madras and Bombay, and gave power to 
the Governor-Genera] in Council to extend 
the previsions of the Act to Bengal and 
to establish similar Local Legislatures in 
other provinces. A Local Legislature was 
first established in the North-West Provinces 
under this Act. Section 42 laid down that 
Local Legislatures could 


“make Laws and Regulations for the Peace and 


` good Government of such Presidency, and for that 


urpose to repeal and amend any Laws and 
egulations made prior tothe coming into opera- 
tion of this Act by any Authority in India, so far 
as they affect such Presidency provided always, 
that such Governor in Council shall not have the 
power of making any Laws or Regulations which 
shall inauy way affect any ofthe provisions of this 
Act, or of any other Act of Parliament in force, or 
hereafter to be inforce in such Presidency.” 


-Section 48 extended these provisions to 
future Councils of Lieutenant Governors, 
Section 43 contained a list of subjects on 
which the Local Legislature might only 
legislate with previous sanction of the 
Governor-General. 

We now come to the Government of India 
Act of 1915. The powers of Local Legis- 
latures are given ins. 79. There is the 
power to make laws for the peace and good . 
Government, the need- for previous sanction 


1984 -- 
for laws altering any law made by another 
authority in India or for laws dealing with 
certain subjects and sub-s. (4) which pro- 
vides: 

“The- Local Legislature of any Province has not 


power... -....... to make any law affecting any Act of 
Parliament”. 


‘This Act provided in s, 106 for the 
powers and jurisdiction of HighCourts. In 
107 it is provided: 

“Eech of the High Courts has superintendence over 
allthe courts forthe time being subject to its appel- 


late jurisdiction.” 
aid may; call for returns, trans- 
fer suits or appeals, make rules, 


prescribe forms and fees. Section 108 
empowers High Courts to make rulés for 
Bench and single Judge jurisdiction. Sec- 
tion 109 empowers the Governor General in 
Council to alter local limits: of. jurisdiction 
of High Courts. Section 110 exempts: the 
Governor-General.and Governors and their 
Executive Councillors -from the jurisdiction 
of High Courts. Section 111 refers to 
justification by written orders of the 
Governor-General. Section 112 provides 
the law to be administered 'by High Courts 
of original jurisdiction. ; 

Section 131 (3) provides : 

“Nothing inthis Act shall. affect the power of the 
Governor-General in Legislative Council to repeal or 
alter any cf the provisions mentioned in the Fifth 


Schedule to this Act, or the validity of any previous 
exercise of this power.” i 
Tn the Fifth Schedule are mentioned : 
‘Section 10&—durisdicticn, powers and authority 
of High Courts; 108 (1) exercise of jurisdiction cf 
High Court by single Judges or Division Courts.” 


Also ss. 109,110,111 and 112, Itis to be 
noted that s. 107 is omitted frcm the Fifth 
Schedule. The argument has been ad- 
vanced that the omissionis made because it 
‘was intended that the Governor-General 
in Council should not have power to 
affect the revisional jurisdiction of’ the 
High Courts. This argument appears 
incorrect. There is no reason why such an 
exception should be made. It appears that 
8. 107 is omitted because it refers to “all 
courts for the time being subject to its 
appellate jurisdiction” and the appellate 


jurisdiction is provided for in s. 106. 
A measure affecting the appellate 
jurisdiction in s. 106 will affect the 


power of superintendence in s. 107, and 
thus there was no need to include s. 107 
in the Fifth Schedule. A reférence to the 
Act for establishing High Courts, 1861, 
shows that s. 107 corresponds with only 
verbal changes tos. 15 of the Act of 1861. 
Section 106 corresponds to s. 9, Jurisdiction 
and Powers’ of High Courts, Section 9 
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states that the powers of the- High ‘Courts ` 


are “subject and without prejudice to the- 


Legislative Powers in relation to the mat- 


ters aforesaid of the Governor General of - 


India in Council.” 
was continued by the Government of India 


The system therefore: 


Act of 1915 that legislation affecting the . 


jurisdiction and powers of the High Courts 
was to be made by the Governor-General 


in Legislative Council, and there was no | 


provision for such legislation by the Local 
The provisions of the 


set out, because it was under that Act that 


the U. P. Legislative Council. passed the ` 


U. P. Municipalities Act II of 1916, which 


contains in ss. 19 to 27 provisions for an . 


election tribunal which are almost the same 
asthe provisions in the U. P. District 


Boards Act, 1922, ss. 16 to 23. The vali- . 


dity of these provisions in the’ Municipal 
Act of 1916 has been: considered by a Full 
Bench.of this High Court in Abdur Rahman v. 
Abdur Rahman (6), and it was held that the 


Local Legislature had power’ to pass this: 
Act. 
4 


On p. 526 the second point set out 
shows that revisional jurisdiction: 
also considered. This ruling. will be~ dis- 
cussed in more detail later, but at present 


it is cited to show that it referred to the- 


Government of India Act of 1915, where the 
powers of the Local Legislature were not 
so extensive as at present. These powers 


have been extended by the Government of ` 
India Act of 1919. That Actis aconsolidat- | 


ing Act and it omits s. 79, but its provi- 
sions are found in s. 80-A with some addi- 
tions. The prohibition: against making any 
law affecting an Act of Parliament remains 
ands. 84 has added to it a paragraph 
stating : 


“A law made by any authority in British India and - 


repugnant to any-provision of this or: any other Act 
of Parliament shall, to the extent of that repugnancy, 


but not otherwise, be void.” : 
A new section is added, 45-A, which 
states : 
“(1) Provision may be made by rules under this 
Act :— 


(a) for the classification of’ subjecis; in relation to 


the functións of Government, as central and provincial: ` 


subjects, forthe purpose of distinguishing the func- 
tions of Local Governments and. Local Legislatures 
of the Governor General in 
Council and the Indian T.egislature. 

(4). The expressions “central subjects” and “pro- 
vincial subjects” as ueed'in this Act mean subjects 
so Classified under the rules:"" h 

In.s. 129-A (1) the rules are.to be made 
by the Governor-General in Council; with the 
sanction of the Secretary of State, and shall 
not be subject to alteration by the. Legis- 


laturesin India. Under (8) the rules aro’ 


was. 
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to be laid before each House of Parlia- 
ment for sanction. 

Under s. 45-Athe Devolution Rules were 
published on December 16, 1920. Schedule I 
Part I— Central subjects contains : 

“16 Crvil Law, including laws regarding status, 
property, Civil rights and liabilities, and Oivil Pro- 


cedure, . ce 
39. Criminal Law, including Oriminal Procedure. 


41, Legislation in regard to any provincial subject, 
in so far as such subject is in Part IL of this 
Schedule stated to be subject to legislation by the 
Indian Legislature, and any, pora relating to such 
WAN subject reserved by legislation to the Governor- 
General in Council." a f 

Schedule I Part IL— Provincial subjects 
contains : 4 

“1. Local Self-Government, that is to say, matters 
relating to the constitution and powers of Municipal 
Corporations, Improvement trusts, District Boards 
subject to legislation by the Indian Legislature as 


ds—. ong 
ena) “The powers of such authorities to borrow 


otherwise than from a Provincial Government, and, 
(b) Thelevying by such authorities of taxation 
not included in Schedule 11 to the Schedule Taxes 


Rules.” a IN 
‘There is no provision for the constitution 


and powers of election tribunals to be sub- 
ject to legislation by the Indian Legislature. 
Nor is there any exclusion of such a subject 
though an exclusion 18 specified on another 
matter (“exclusive of matters arising under 
the Cantonments Act, 1910). | | ; 
‘17. Administration of justice, including constitu- 
tion, powers, maintenance and organisation of Courts 
of Civil and Criminal Jurisdiction within the pro- 
vince; subject to legislation by the Indian Legislature 
as regards High Courts, Chief Courts, and Courts of 
Judicial Commissioners, and any Courts of Oriminal 


Jurisdiction.” . : 
What is the meaning of the expression 


“subject to legislation by the Indian Legis- 
lature’. Itdoes not mean that such sub- 
jects are excluded from legislation by the 
Local Legislature. The exclusion of subjects 
is provided for by the use of the word 
“excluded”. For example in Part II— 
Provincial Subjects it is provided in 
ro: 


“5, Education: provided that 
(a) The aa awing subjects shall be excluded, 


natty the Benares Hindu University, etc.” 

The meaning of the expression is given 
inr. 41 of Part I quoted and that rule makes 
it possible for the Indian Legislature to 
legislate on a provincial subject where 
these words are used, It does not take 
away the power of the Local Legislature 
to legislate on the same subject. The 
resultis that both Legislatures have acon- 
current power of legislation on such subjects. 
To keep the legislation in harmony the 
provision is made ins. 80-A as follows ; — 

(3) The Local Legislature of any province may 
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not, without the previous sanction .of the Governor- 
General, make or take into consideration any law :— 

(J) Regulating any provincial subject which has 
been declared by rules under this Act to be either 
ia whole or in part, subject to legislation by the 
Indian Legislature in respect of any matter to which 
such declaration applies.” 

The result is that subject to the previous 
sanction the Local Legislature may legis- 
late on the “constitution, powers, mainten- 
ance and organisation” of the High Court 
and Chief Court. 

That the Local Legislature has exercised 
such powers is shown by the Oudh Courts 
Act, U. P. Act IV of 1925, which states in 
the preamble that the Governor-General 
has given his previous sanction required 
by s. 80-A. sub-s. (3) of the Government of 
India Act. Section 3 states : 

“On and from the commencement of this Act there 
shall be established for Oudh a Ohief Court herein- 
after referred to as the Ohief Court.” 

The Local Legislature, acting underr. 17 
of the Devolution rales, obtained previous 
sanction and passed this Act setting up a 
Chief Court. The rule refers to the High 
Courls and Chief Courts in precisely the 
saine terms. The appellant's learned 
Counsel, Mr. Kunzru, in an elaborate 
address referred to many rulings, and he 
argued that local Legisla‘ures could not 
pass laws affecting the powers of High 
Courts. None of these rulings referred to 
r. 17 Part IL of the Devolution Rules under 
which this power has been given in 1920 to 
Local Legislatures. Ifthe argument of Mr. 
Kunziu were cor.ect, it would apparently 
follow that since 1925 the Oudh Chief 
Court has been functioning without juris- 
diction. 

Mr. Kunzru Jaid stress in his add:ess on 
the provisions in the Government of India 
Act, 1919, for legislation by the Indian 
Legislature in regard to High Courts, 
s. 131 (8) and the Fifth Schedule. He 
argued that as the Act did not provide 
for legislation on this subject by Local 
Legislatures, therefore such legislation 
was repugnant to the Act, and there- 
fore void under s. 84. This argument 
ignores the rules under the Act. The 
error arises from the fact that the Govern- 
ment of India Act, 1919, is a consolidating 


Act as stated in the title: 
“An act to consolidate enactments relating to the 
Government of India”, 


In the Government of India Act, of 1915 
there wasan attempt made to deal in the 
Act itself with the question of what matters 
should form the subject of legislation by 
the central Legislature and local Legislatures 
respectively. Accordingly for the central 


1934 


legislature there wasa list of subjects in 
s. 65, and the provision of the Fifth 
Schedule and s. 131 (3); for the local 
legislatures there was a list ins. 79. These 
provisions have been retained in the Govera- 
ment of India Act, 1919, 8. 79 now forming 
part of s. 80-A. But it was found that a 
much more elaborate division must be 
made between the central and local 
Legislatures than could be effected in the 
Act itself. Consequently there was added 
to the Act s. 45-A providing for rules to 
classify subjects into central and provincial, 
and corresponding limitations were imposed 
in s. 67 (2)(t) and (ti) for the central 
legislature and s. 80-A (e),(f) and (g) for the 
local Legislatures. It is to these rules that 
we must look for the- subjects on which 
each legislature may legislate. And there 
is provision inthe rules under which local 
Legislatures may with previous sanction 
pass laws affecting the jurisdiction and 
powers of. High Courts. These provisions 
ate not inconsistent with the sections of the 
Act; they are supplemental to the sections, 
Section 131 (3) does not give the Governor 
General in Council exclusive power to alter 
the provisions of the Act in the Fifth 
Schedule. It does give him this power, 
but not exclusively. So the provisions in 
the rules which give the local legislatures 
similar power in regard to High Courts 
are not repuguant tos, 131 (3). ‘The argu- 
ment now took a different shape. It was 
admitted that if local Legislatures could 
affect laws passed by the Indian legislature 
then the revisional jurisdiction of the High 
Court under s. 115, Civil Procedure Code, 
might be taken away. But it was said 
that the High Court has revisional juris- 
diction under its Letters Patent, and also 
under.s. 107, Government of India Act. 

As regards the Letters Patent it was 
argued that s. 11 provided 7 
“that the said High Court of Judicature at Allahabad 
shall bea Court of Appeal from the Civil Courts of 
the said territories and from all other courts to 
which there is now an appeal to the Sudder Dewanny 
Adawlut”, 
and thats. 35 stated : í 
“And we do further ordain and declare that ‘all the 
provisions of these Our Letters Patent are subject to 
the legislative powera of the Governor-General in 
Legislative Council, and also of the Governor- 
General in Council under s, 71 of the Govern- 
ment of India Act, 1915, and also of the 
Governor General in cases of emergency under 
s.72 of that Act and may be in all respects 
amended and altered thereby”. 


It was argued that ass. 35 does refer to 
the Government of India Act but does 
not provide that the Letters. Patent are 


RAO MASOOM ALI KHAN V. RAO ALI AHMAD KHAN 


155 


subject to legislation by the local legis- 
latures, therefore the Letters Patent are not 
so subject. But the Government of India 
Act to which reference is made is that of 
1915, not that of 1919. There has only 
been one Letters Patent issued after the 
Government of India Act, 1919, and Devolu- 
tion Rules of 1920. That is the Letters 
Patent of the High Court at Rangoon, and 
s. 47 says: 

“And we do further ordain and declare that all the 
provisions of these Our Letters Patent are subject to 
the legislative powers of the Jocal legislature and of 
the Indian legislature” ete. 

It is therefore clearly the intention that 
the powers and jurisdiction of High Courts 
should be subject to the legislative powers 
of the local legislature, and it cannot be 
intended that there should be an exception 
only in the case of Rangoon and that other 
High Courts should not be so subject. The 
provision for Rangoon is a recognition by 
the Crown of the effect of the Devolution 
Rules. 


Learned Counsel for the applicant relied 
chiefly on s. 107, Government of India Act. 
One of his arguments was that this was a 
section ofan Act of Parliament and any 
law made by any authority in British 
India repugnant to it would be void to the 
extent of that repugnancy under s. 84, 
He argued that the local legislature had no 
power under the Act to legislate in regard 
io the High Court, and that the Indian 
Legislature had no power to legislate in 
regard tos. 107 because that section is not 
entered in the Fifth Schedule as a section 
which the Indian legislature is empowered 
by the Act to alter. Learned Counsel relied 
strongly on a recent ruling of a Special 
Bench of the Bombay High Court reported 
in Emperor v. Balkrishna Hari Phansalkar 
(7). Thiswas an application for criminal 
revision against convictions by a Sub- 
Divisional and Special Magistrate of offence 
unders. 9 of Ordinance 11 of 1932. This 
Ordinance was made by the Governor 
General under s.72 of the Government of 
India Act, which says: 

“but the power of making Ordinances under this 
section is subject to the like restrictions as the 
power of the Indian legislature to make laws,” 
Section 51 of the Ordinance stated : 

“there shall, save as provided by this Ordinance, be 
no appeal from any order or sentence of a court 
constituted under this Ordinance, and,. save ag 
aforesaid, no court shall have authority to revise 
such order or sentence’ etc, . 


(7) 141 Ind, Cas 720; 34 Bom. LR 1593; AIR 
1933 Bom. 1; (1933) Cr. Cas 1;34 Cr. LJ 199557 B 
93; Ind, Rul. (1933) Bom. 130 (8 B).- 
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On p. 1545* Beaumont ©. J., states: 
“I have no doubt, therefore, that the section does 
take’ away the powers of the High Court derived 
under the Code of Oriminal Procedure and under 
the Letters Patent. But as I have said it was not 
competent for the Ordinance to take away the 
owers derived under's. 167, Government of 
ndia Act. Now what are the powers? Unders, 107 
the High Oourt has superintendence over all courts 
for the time being subject to its appellate jurisdic- 
tion. It_is not disputed that rights of superintendence 
include not only superintendance on administrative 
points, but superintendence on the judicial side too, 
and that under its power of superintendence the 
High Court can correct any error ina judgment ofa 
court subject to its appellate jurisdiction. lt seems to 
me clear that the Special Courts under the Ordinance 
are courts subject to the appellate jurisdiction of the 
High Court, because under s. 39 the High Court 
has power to hear appeals in certain cases.” 
On p. 1544* he stated: 
“but the powers conferred on the High Court by 
s. 107 ofthe Government ofIndia Act, which is an 
Act of the Imperial Parliament, cannot be controlled 
by the Governor-General.. That, in my judgment, 
is the effect of e, 65 of the Act and the Fifth Schedule." 


Now the learned Chief Justice and his 
colleagues did not anywhere refer to the 
powers of legislation given under the 
Devolution Rules. of 1920 to the Indian 
Legislature. The ruling therefore is no 
authority on the interpretation of those. 
portions of the rules which have been 
quoted. Apparently these rules were not 
brought to the notice of the court and the 
court proceeded onthe assumption that the 
only powers of legislation were those quoted 
from s: 65'of the Act and the Fifth Schedule, 
both of which provisions date from the 
earlier Government of India Act of 1915, 
and not from the later Act of 1619 which 
gave wider powers in accordance. with the 
Montagu-Chelmsford reforms. Presumably 
the powers of the Governor General to make 
ordinances under s, 72 were also widened, 
as- the restrictions for those powers are 
stated in s. 
restrictions for the Indian Legislature. 
Owing to this important omission the ruling 
is not an authority forthe doctrine of ultra 
vires in the present case. But in one 
respect it is useful as it lays down that 
s. 107 applies because in the Ordinance the 
High Court has power to hear appeals in 
certain cases, 

This. brings up the consideration of 
the court which heard the election 
petition in the present case. U. P. 
District Boards Act, 1922, provides: 

18 (1). Tribunal. 

“an election petition shall be heard by the Dis- 
trict Judge within whose jurisdiction the constitu- 


ency concerned is situated (unless some other 
person or tribunal has been appointed by rule- jn 


orn see ewes =— 
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this behalf) and at a place in the District within 
which such constituency is situated. 

_ @) An election petition, and any application relat- 
ing to the hearing -of an election petition, may be 
presented to such District Judge, or to such other 
person or tribunal, or to a Munsif within whose 
Jurisdiction the constituency concerned or any part 
thereof is situated.” a 

Section 19 applies the. Civil Procedure 
Code, . in regard to suits except so far as 
it is inconsistent with the Act, or any 
rule. Certain provisos follow, including 
the one excluding appeals and revisions, 
Section 20 states : 3 

20 (1). Powers of election court. 

“Unless it is otherwise provided by rule made. 
in this behalf, the election court ‘shall have the 
same powers and privileges as a Judge of a Civil 
QOourt, and may, for the purpose of serving any 
notice or issuing any process or doing any other. 
such thing, be entitled to employ, with the consent- 
of the District Magistrate, any peon or other Officer 
or clerk attached to the court of the District Magis- 
trate. 

(2) An order for costs, or an order for the reali- 
zation of a security bond for costs, passed by the 
election court,.may be sent.by that court for execu- 
tion to the Collector of the District within which- 
the constituency concerned is situated, and an 
order so sent’shall be.executed by the Collector. 
in the same manner as if it were an order. passed |, 
by the Oollector in proceedings under the, Agra 
Tenancy Act, 1901, or the Oudh Rent Act, 1886, as 
the case may be.” p . 

To show. that the High Court has.superin- 
tendence over the electicn court under 
s. 107, Government of India Act, it must be 
shown thatthe election court is a “court 
for the time being subject to its appellate 
jurisdiction”. The petition in the present 
case was heard by the District Judge as 
there are no rules for another person or 
tribunal under s. 18. 

Learned Counsel argued. that the Dis- 
trict Judge is a Civil Court under the 
Bengal, Agra and Assam Civil Courts.Act, 
1837, having cognizance of all original 
suits for the time being cognizable by 
Civil Courts, under s. 13. Section 20 (1) 
states, 

“Sive a3 otherwise provided by any enactment 
for the time being in force, an appeal from a decree 
or order of a- District Judge or Additional Judge 
shall lie to the High Oourt.* . 


Therefore, he argues that. s.” 107 would 
apply. AN 

The question is whether the District 
Judge is acting as a persona designata. 
under s. 18 of the District Boards. Act, 
or whether the election petition is being. 
heard in the Civil Court of the District 
Judge. If the latter were the case, the 
Act would contain some provision for the 
District. Judge to use his own peons,, 
Officers and clerks instead of those of the: 
District Magistrate, or to realize costs, 
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through the Civil Courts instead of through 
the Collector. It was argued thai these 
provisions are only inserted in case rules 
provide for another person or tribunal. 
‘But s. 18 contemplates the District Judge 
as the person to hear the election petition 
in the absence of such provision, and the 
omission to provide for the use of the 
-machinery of the District Courts is re- 
‘markable. 

Then there is the provision that the 
election court shall have the same powers 
‘and privileges as a Judge of the Civil 
Court. If the District Judge were not 
acting asa persona designata, the provi- 
sion in s. 20 (1) would naturally run : 

“the election court, when: not-the court of the 
District Judge, shall have.the same ‘powers and 
privileges as a Civil Court.” 

The’ omission of these words shows that 
.the District Judge is merely acting as a 
persona designata and not as District 
.Judge, and so it is necessary to give 
‘him also the powers and privileges of 
a Civil Court when hearing an election 
petition It was argued that these “words 
were ‘merely put in for other persons. 
' But they are also applied by s. 20 to the 
-District Judge. 

Mr. Kunzru referred to Ramaswami 
Goundan y. Muthu Velappa Goundan (1) 
where it was held that a District Judge 
trying. an ‘election petition under the 
, Madras Local Boards.Act XIV of 1920, 
was nob a ‘persona -designata but “was 
acting as the District Court. The wording 
-of the Act-was examined and Krishnan, 
_J., on pi 543* points out that: 

“Rule 4, el. (3) expressly says that in -certain 
cases the Judge may direct any court subordinate 
to him to hold the inquiry. A: District Judge or 
Subordinate Judge has no court subordinate to 
him when acting as a persona designata but -only 
when acting as the District Court or the Subord:- 
‘nate Court.” 
~ There is no provision in the District 
Boards Act, 1922, which gives an indica- 
. tion of this nature. Mr. Kunzru did not 
produce the Madras Municipal Act or 
Local Boards Act, but from a perusal 
of numerous Madras rulings cited by him 
it appears that these Acts contain no 
provision that the decision of the trying 
court was to be final, and they provide 
for trial by the ordinary Civil Courts. 
These decisions have therefore, no bear- 
ing on the interpretation of the U. P. 


District Boards Act, 1922, which has quite . 


different provisions. -In. another case re- 


ported as Deivanayagam Pillai v. Mohideen — 
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‘Rowther (8) another learned Judge held 
that the High Court had no power to revise 
an order of a Subordinate Judge when 
he was trying an election petition under 
the Madras Municipalities Act, as he 
was not a Civil Court. Reference was 
also made to Bhaishankar Nanabhai v. 
‘Municipal Corporation, Bombay (9). On 
-p. 609* Sir Lawrence Jenkins stated “But 
where a special tribunal, out of the 
ordinary course, is appointed by an Act 
to determine questions as to rights which 
are the creation of that Act, then, except 
“so far as otherwise expressly provided or 
necessarily implied, that tribunal's juris- 
diction to determine those questions is 
- exclusive. 

“Tt is an essential condition of those 
rights that they should be determined in 
the manner prescribed by the Act to 
-which they owe their existence. In such 
-a ‘case there is no ouster of the jurisdic- 
tion of the ordinary courts, for they never 
had any; there is no change of the old 
order of things; a hew order is brought 
into being. 

“Here not only is. the Chief Judge ap- 
pointed the tribunal, but it also is ex- 
pressly provided that his order shall be 
conclusive, and that every election not 
called in question in accordance with the 
. provisions of s. 33 shall be deemed to have 
been to all intents and furposesa good 
and valid election, > 

“But then it is argued that this is 4 
.suit of;a civil nature and s. 11 of the 
Civil Procedure Code, provides that the 
‘courts -shall have jurisdiction -to try all 
‘suits of-a civil nature. But from this 
-rule are excepted ‘suits-of which their 
cognizance is barred:by any ‘enactment.’ 
The jurisdiction of the -courts can be ex- 
‘cluded, not only: by express words, but 
‘also by implication, and there certainly 
“is. enough in s. 33 of the Municipal Act, 
-for this purpose-;.for-there is no- right 
which the plaintiffcan at this stage assert 
‘as the subject of this suit, which is not 
-subject to the condition that its-essential 
basis must depend on the decision of the 
tribunal created “for the purpose.” The 
‘court therefore, held that a suit would 
‘not lie on the original side of the Bombay 
-High Court to- declare that an election 
under the Municipal Act was invalid. It 
‘is held that although -the Chief Judge of 
(8) 70 Ind. Oas. 780; A T R 1923 Mad. 169; 16L W 


i 827; (1922) M W N 818: 44M LJ 39, 
(9) ¿1B 60!; 9 Bom. LR 417, 
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the Small Cause Court wasto enquire into 
the validity of an election under the 
provisions of the Act, that did not make 
the suit a civil suit and the Civil Courts 
had no jurisdiction in regard to the suit. 
This case isan answer to the argument 
for applicant that because the District 
Judge hears the election petition there- 
‘fore the case must be a civil suit and 
he must be acting as a Civil Court. 
Reference was made to Sheonandan Prasad 
v. Emperor (10) where it was held that 
the High Court has no jurisdiction to 
superintend the proceedings of Commis- 
sioners appointed under the Defence of 
India Act, 1915, This case came under 
the provisions of the Indian Councils Act, 
1861 and the power of superintendence in 
“8. 15 of the Indian High Courts Act of 1861, 
which section is similar to s. 107 of the 
present Government of India Act, 1919. 
The learned Chief Justice said on page 590*: 
kab was argued on behalf of the petitioner that 
the powers of superintendence conferred by s 15 
could not be taken away by an Act of ths Indian 
Legislature, such powers bzing conferred by an 
Act passed inthe same Session of Parliament as 
the Indian Oouncils Act and consequently, by 
reason of the proviso in s. 22 of that Act, placed 
beyond the control of the Governor-General in 
Council. The defence of Indi} Act, however, does 
not purport totake away any existing powers of 
superintendence but merely to create anew court 
which shall be independent of the High Court. 
Ths supsrintealence conferred on the High Courts 
by s. lè was coifiaed to superintendence over 
those courts which are subject to the appellate 
jurisdiction of the High Court whereas the tribunal 
over which superintendence is now asked for was 
bythe very Act which created it subject to no 
appellate jurisdiction whatever", 

The Allahabad High Court had given 
one Full Bench ruling on the subject in 
Abdul Rahman v. Abdul Rahman (6). 
There was an election case under the 
United Provinces Municipalities Act, IT 
of 1916. The provisions of this Act, ss. 19 
to 27, are word for word the same as those 
ofthe District Boards Act of 1922, ss. 16 
to 23, with two exceptions, One differ- 
ence is that the officer mentioned as the 
person to try the petition if noother person 
or tribunal is appointed by rule is the 
Commissioner of the division, instead of the 
District Judge. The other difference is that 
s. 23 (2) (e) allows a reference on a 
point of law by the court to the High 
Court, and there is no such provision in the 
District Boards Act. Learned Oounsel 
argued that the decision inthis Full Bench 

(10) 46 Ind. Oas, 977; 3 PL J 581; A I R 1918 
Tan 19 Or. L J 833;5 PL W 324; (1919) Pat 1 
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case should not govern the present case 
because of this difference between the 
Commissioner and the District Judge. 
But if election courts were Civil Courts the 
occupation of the presiding officer who was 
not presiding in the election court would 
not make any difference. On the other 
hand if election courts are not Civil Courts, 
but are special courtscreated by statute, 
then the fact that a presiding officer of a 
Civil Court is appointed to preside over an 
election court will not make the election 
court a Civil Court. The ruling, therefore, 
does apply to the present case. 

In the ruling the Commissioner had set 
aside an election, and the person whose 
election was set aside filed an appeal in 
the High Court. He also filed a suit in 
the courtofthe Subordinate Judge for a 
declaration that the proceedings of the 
Commissioner were null and void and that 
the provisions in the Municipalities Act 
were ultra vires of the local Legislature. On 
page 526* the grounds of appeal were set out: 

“cay. That it is ultra vires of the United 
Provinces lo al Legislature to appoint. any court 
or tribunal for the trial or the exclusive trial of 
election cases or to appoint the Commissioner as 
the election tribunal. 

(2). That, at any rate, it is ultra viresof the 
United Provinces local Legislature to take away 
or restrict in any manner tha powers or appeal or 
revision of thiscourt and to make the decision of 
the Commissioner final”. 4 

On the first point it was held on p.-527*, 
under the Government of India Act of 
1915 which applied as ths U. P. Municipali- 
ties Act was of 1916; - i 

“Ifa wide general. ` power tó legislate for the 
perco and good Government of the, province does 
not include a power to devise means for deciding 
on the validity ofa disputed election to a seat on 
a Municipal Board, it is difficult to know what it 
does include,” 

Again: 

_ “Tne local Legislature has in a number of 
instances, both under the Indian Councils Act of 
1851 and under the Government of India Act, created 
tribunala for particular purposes or excluded the 
jurisdiction of the Civil Courts in particular (cases, 
The enactments containing these provisions have 
repeatedly come before the courts,and it has never 
hitherto been suggested that there was any doubt 
as to their validity.” : 

On p. 529* it was stated: 

“It may be added thatthe appellant's argument 
break? down at the outset unless the term “Oivil 
Courts" used in the Letters Patent can be held to 
include such a court as that created bys 22 of the 
United Provinces. Municipalities Act. It is not 
strictly necessary to decide the point, but in the 
opinion of the majority of us these words were 
never intendedto cover a tribunal created under 
a particular statute fora particular purpose. There 
is equally little foundation for the contention that 
the Commissioner sitting as an election court is 

* Pages of 47 A—[ Ed] z 
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subject to the superintendence of this court. The 
power of superintendence rests on s. 107 of the 
Government of India Act, which extended it to all 
courts subject to the High Oourt’s appellate 
law to which appeal can be made as conferring a 
jurisdiction, There is no other provision of 
power of superintendence in this case. It is very 
difficult to argue that the election court is under the 
appellate jurisdiction ofthe High Court when the Act 
which creates it expressly declares that there shall 
be no appeal from any of its decisions.” 

: On p. 532* it is stated : 

The ordinary rule is that where the statute which 
creates the right also prescribes a specific re- 
medy,the person aggrieved is limited to the remedy 
so prescribed.” 

The court found against the appellant on 
all points, that there was no right of appeal 
revision, or.suit. Since that decision the 
law against thé applicant. has become 
clearer, as the present District Boards Act 
of 1922 was passed afterthe Government of 
India Act of 1919, and the Devolution 
Rules of 1930, which state clearly the power 
of the local Legislature to pass laws affect- 
ing the jurisdiction and power of High 
Courts, In Bhagwat Das v. Chhedi Koeri 
(11) it was héld that no revision lay from an 
order of.the District Judge sitting asa Re- 
venue Court in a second appeal from the 
appellate order ofthe collector. The proce- 
dure was under the Agra Tenancy Act II of 
1901, in a suit for arrears ofrent. On p. 538 
it was held: 

“Tt is clear that for a long series ofyears this court 
has iuterpreted s. 167 in a sense which is fatal to 
the case, put forward here by the applicants, It has 
been held that under the terms cf s. 167 the powers 
of the High Gourt to interfere in revision have been 
ousted. The decisions on this subject cover a period 
roughly from 1909 to 1925”. 

Under s. 182 of Act II of 1901 a second 
appeal lay to the High Court from the ap- 
pellate decree of a District Judge. Mr. 
Kunzru’s argument is that where appeals 
for some purpcses lie then there is a power 
or superintendence (or revision) under s. 107 
Government of India Act and the previous 
s. 15 High Courts Act 1o61. He also argues 
that restrictions on the revisional powers 
of the High Court in an act of the local 
Legislature are void. If these arguments 
were correcl, then the long series of deci- 
sions of this High Court from 1909 to 1925 
are wrong, and both Counsel and court 
missed these points. These arguments 
have not been accepted in any decision of 
this court. It is argued that there are some 
decisions of the Calcutta and Madras High 
Oourts in which the arguments have been 
partly accepted. One such case is Adhar 


(11) 95 Ind. Cas. 559; 24 ALJ 537; AI R 1926 
All. 398; LR 7 A 273 Rev. 
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Kumar v. Radha Madan Mohan (12). In 
that case the President of the Calcutta 
Improvement Tribunal purported to act as 
court under s. 82, Land Acquisition Act and 
ordered some fundsto be used in the pur- 
chase of lands. No appeal lay but the 
High Court interfered in revision. The 
High Court. held that revisional power lay 
under s. 115, Civil Procedure Code, as well 
as under s. 107, Government of India Act, 
and there is no reference to any bar of re- 
vision by the local Act. The ruling there- 
fore does not support the arguments. A 
similar reason makes the ruling Gocool- 
chandra v. Mailal Ghosh (13) inap- 
plicable. In Pigot v. Ali Mahammad 
Mondal, (14) it was held that the High 
Court had power under s. 107 of the Govern- 
ment of India Act to set aside proceedings 


“by a Magistrate under s. 145,Criminal Proce- 


dure Code, which were instituted without 
jurisdiction, At the time of this raling in 
1920, s. 435, Criminal Procedure Code which 
deals with the power under the Code of revi- 
sion stated that : 

“Orders made, and proceedings under Chap. XI,- 
are not proceedings within the meaning of this 
section”, 

The effect of this provision merely was 
that there was no power of revision given 
by the Code. But there was no provision 
in the Code that no revision should lie. The 


decision therefore does not support the 
argument for the applicant. - 
The ruling is similar to In the 


matter of the Petition of Nathu Mal 
(15). In H. D. Chatterjee v. L. B. 
Tribedi (5) it was held that the rent Control- 
ler under the Calcutta Rent Act of 1920 
was a court of civil jurisdiction, because ` 
he has the powers of a Civil Court and 
follows the procedure of a Civil Court, and 
therefore his order could be revised by 
the High court under s. 107 Government of 
India Act, As it is not stated that there 
was any provision in the Calcutta Rent Act 
against revision the case does not support 
the arguments. It is not necessary ‘to refer 
to.other cases cited. From the “considera- 
tions set forth the conclusion follows that 
the following propositions of law are 
established. 

(1) The local Legislature has power (with 
previous sanction) to pass laws affecting 
the jurisdiction and powers of the High 

12) 139 Ind. Oas 180: A I R 1932 Oal., 660; 36 O 
W N 370; Ind, Rul. (1932) Oal, 610 

(13) 134 Ind. Gas 889; 58 O 1013; A I R 1931 Cal. 
553; 35 O W N 336; Ind Rul. (1931) Cal. 889, 

(14) 60Ind Oas. 325; 48 O 522; A IR 1921 Oal. 32; 
22 Or. LJ 213; 32 OL J 270 (F B), 

(45) 24 A 315; A W N 1002, 74, 
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Court, whether derived from the Govern- 
ment of India Act 1919, the Letters Patent, 
or the Codes, 

(2) The power ofsuperintendence under s. 
107 Government of India Act, 1919, depends 
on appellate power and can also be affected 
by laws of the local Legislature. 

(3) Where a special tribunal is created by 
an.Act of the local Legislature or of the 
Indian Legislature to determiné rights 
created by that Act, and that Act states 
that the decision of the tribunal shall be 
final there is no interference with the 
rights of appeal, superintendence, or revi- 
sion of the High Court, because the High 
Court never had such rights over that tri- 
bunal 
_ (4) Such a tribunal is created by ss. 18 to 23 
of the United Provinces District Boards Act, 
1922, and under these sections an election 
pelition is not tried in the court of the 
District Judge. but the District Judge, pre- 
sides in the election c.urt.a3s a persona 
„designata. Accordingly I consider that no 
application in revision will lie in the present 
case, and T would dismiss the application 
«with costs. 

By the Court. The petiticn for revi- 
‘sion is dismissed with costs. í 

N. Application dismissed. 
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Musammat RAJ RANI AND OTHERS 
—DEFENDANTS— APPELLANTS 
l versus 
DWARKA NATH SINGH AND OTAERS 
— PLAINTIFFS —RESPONDENTS 
U. P. Court of Wards Act (III of 1899), ss 84, 
47—Evidence Act (I of 1872), ss. 6, 8 9, ll— 
Wills—Consent of Court of Wards--Whether should 
be in writing--Consideration of correspondence to 
decide if consent was given—Fulfilment of conditions 
„mentioned in s. 84, prov. 1—Court of Wards, if bound 
to give consent—Haercise of discretion of Court of 
-Wards—Whether can be questioned by Civil Court 
—Power to withdraw consent given  already— 
Interpretation of statutes — Proviso— Deed — Con- 
struction—Precedents—V alue of. 
According tos. 37 of the U. P. Court of Wards 
‘Act, the consent of the Court of Wards in the case of 
wills must be in writing but it can be given either 
previously or subsequently to the making of the will 
‘though it must be given during the lifetime of the 
‘testator, The provisions of the old Act did not 
exclude the consideration by the Oourt of Wards of 
“a completed will for the purposes of deciding whether 
-to accord or withhold consent. In order to consider 
‘whether the consent of the Court of Wards was or 
was not accorded to a will, the whole ofthe corrs- 
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pondence between the district authorities, the 
Commissioner and the Board of Revenue on the 
matter, should be considered according to the 
‘principles laid down in ss, 6,8, 9 and 11, Evidence 
Act, as being parts of the “res geste.” |p. 170, ‘col. 1] 

Where the conditions referred to in proviso 1 to 
8, 34, do not exist, the Court of Wards is precluded 
from withholding its consent. The exercise of 
any discretion conferred on the Local Govern- 
ment or the Oourt of Wards by this Act shall 
not be questioned in any Civil Court, Consequently 
where there is a finding that consent was withheld 
by the Court of Wards, the question as to whether 
the consent was properly or improperly withheld 
cannot be discussed. 

The proper way to regard a [proviso is as 8 
limitation upon the effect of the principal enactment,’ 
[p_ 169, col 1] 

It isa wall known principle of construction that 
each document must be interpreted in the light of 
its own language, and with the aid of evidence 
relevan; thereto. : Eue 

Obiter.—It is very desirable tbat the Court of 
Wards should have power to withdraw, on proper 
grounds, a consent previously given, since it is 
easy to imaginecases in whch important facts, pre- 
viously unknown to it, might come to the knowledge 


-of the Court of Wards after the giving of its consent, 


F.C. A. against an order of Kisch, J; 


. dated November 16, 1931. 


Messrs. W. Wasim and Bhagwati Nath 
Srivastava, for the Appellants. . 
Messrs. P. L. Banerji, Ram Bharose Lal, 

? 

for the Respondents. ` 
Judgment. - This is an appeal from a 
decision by a learned Single Judge of 
this court, sitting as a court of original 
jurisdiction. The proceedings in the trial 
Court arose out of a will said to have been 
executed by Thakur Shankar Bakhsh Singh, 
since deceased, a resident of the Sitapur 
district. The will in-question has been 
referred to throughout the proceedings as 
having been executed on July 28, 1904, 
but it appears that although it was written 
on that date, it was actually signed on 
July 29. The attesting witnesses signed on 
July 29,and one of them Babu Sham Sun- 
dar Lal, who was examined in those pro- 
ceedings, said that the testator signed in 
his presence and in the presence of the 
other witness, from which it follows that 
the testator also signed on the 29. We 


“shall, however, refer to tbe will asthe will of 


July 28, 1904,in order that confusion may 
be avoided. Broadly speaking, the will 
purports to grant a lifeestateir the wholé 
of the testator’s property to his wife, with: 
out any power of transfer, and on her death, 
the property was to devolve on thetesta- 
tor’s cousin, Ganga Bakhsh Singh, and after 


‘the death of Ganga Bakhsh, it was to de- 


vole on Ganga Bakhsh Singh’s three song, 
in certain specified proportions. The will 


ee 
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also made provision for maintenance al- 

. lowances for the two daughters of the testa- 
tor, his younger sister, his paternal aunt, 

and his mother. Provision was also made 

for the descent of these allowances in the 

male line, except in the case of the al- 

lowance to the mother, which was to ter- 

minate on her death. Shankar Bakhsh 

Singh is said to have died at Sitapur on 

July 29, 1932. 


After the deathof Shankar Bakhsh Singh. 


mutation of names wasmade in favour of 
his widow, Musammat Raj Rani, the main 
appellant before us, and on August 16, 
1927, she executed a deed of gift in res- 
pect of the greater part of the property in 
favour of her surviving daughter, Musam- 
mat Bindeshuri Kuar, and Sheo Ram Saran 
Singh, the son of another daughter, Mu- 
sammat Parmeshuri Kuar, who had died. 
On the same date Musammat Raj Rani ex- 
ecuted another deed of gift dedicating the 
remainder of the property for the upkeep 
of a temple at Ajudhia and charitable 
purposes in connection therewith. On Sep- 
tember 8, 1922, Ganga Bakhsh Singh in- 
stituted a suit in the Court of the Subor- 
dinate Judge of Sitapur for a declaration 
that Musammat Raj Rani had only a life 
interest inthe property and thatthe deed 
of gift executed by her on August 16, 1927, 
was void as against him and Shankar 
Bakhsh Singh’s reversioners. It was plead- 
ed inthat suit by the defendants, the chief 
of whom was the widow, Musammat Raj 
Rani, that the suit was not maintainable, 
. as Ganga Bakhsh Singh had not obtained 
probate or letters of administration in res- 
pect of the will propounded by him, that 
is to say, the will of July 28,1904. That 
suit was ‘dismissed on that ground by the 
learned Subordinate Judge on July l4, 


1930 and an appeal against that decision ` 


was dismissed by this court on August 11, 
1931. 

In. the meantime, Ganga Bakhsh Singh 
himself died on October 19, 1929 and on 
October 27, 1930, an application was made 
on the original side in this court under 
ss. 276 and 300, Succession Act (XXXIX 
of 1925), by his sons, Dwarka Nath Singh, 
Ajudhia Nath Singh and Lirbhawan Nath 
Singh, along with Raja Bahadur Bishu- 
nath Saran Singh of Tiloi, for letters of 
administration, w.th a copy of the willof 
July 28, , 1904,.annexed. Raja Bishunath 
Saran Singh,it appears from the applica- 
tion, had purchased a nine annas share in 
the estate.on April 4, 1929, from Ganga 
Bakhsh Singh and his three sons. That 
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was the reason for his joining with them 
in the application for letters of adminis- 
tration. On December 23, 1930, a caveat 
was entered on behalf of Shankar Bakhsh 
-Singh’s widow, Musammat Raj Rani, and 
on January 5,:1931, separate written ob- 
-jections were put in, one on behalf of 
.Musammat Raj Rani and her daughter, 
- Musammat Bindeshuri Kuar, and the other 
‘on behalf .of Sheo Ram Saran Singh 
and Musammat Kishori respectively, the 
grandson and the grand-daughter of 
Shankar Bakhsh Singh. The application 
at first came up before Nanavutty, J., who 
framed issues on January 24, 1931. after- 
wards the case came before Kisch, J., who 
on August 17, 1931, re-drafied the issues as 
follows: 1. Did Thakur Shankar Bakhsh 
Singh duly execute the will of July 28, 
1934? 2. Was this will executed with the 
consent of the Court of Wards as requir- 
ed by s. 31, Court of Wards Act, .1899 ? 
3. Was this will not executed by Thakur 
Shankar Bakhsh Singh of this own free 
will, and was its execution brought about 
by undue influence, impottunities and offers 
of money and allowances by Thakur Ganga 
Bakhsh Singh, and is it:therefore invalid? 
4, Was this will validly revoked by any 
subsequent writing of the executant or by 
destruction or by any overt conduct on the 
part of the testator? 5. Did Thakur Shan- 
kar Bakhsh Singh duly execute the will 
of June 1901? 6. Was this will validly 
revoked by the willof 1904 or otherwise? 
7. Is this court, sitting to decide the 
present ,probate suit, incompetent to decide . 
in these proceedings the question of the va- 
lidity or invalidity of the will of 1904, 
if it be proved that it was duly exe- 
cuted ? 

The learned Judge of this court found 
on those issues as follows: 1. The will of 
July 28, 1904, was duly executed by Shan- 
kar Bakhsh. 2. The will was executed 
with the consent of the Court of Wards as 
required by s. 34, Court of Wards Act, 
1899. 3. The will was executed by Shankar 
-Bakhsh Singh of his own free will. 4. The 
will was never validly revoked by the 
.executant, 5. The previous will of June 
J9, 1901, was duly executed by Shankar 
Bakhsh Singh. 6. If the will of 1904 is up- 
. held, the will of June 19, 1901, was in con- 
‚sequence revoked. 7. The court was com- 
petent to decide in the proceedings before 
it the question of -the validity.-of. the will 
of 1904 if. due execution of the will was 
proved, 
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In the end the learned Judge granted 
letters of administration to the three sons of 
Ganga Bakhsh Singh—having regard to the 
contents of ss. 232 and 234, Succession Act, 
the learned Judge was of ‘opininn that the 
Raja of Tiloi, (applicant No. 4) had no 
locus standi in the matter as a trans- 
feree and that letters of administration 
could not be granted to him. The deci- 
sion of the learned Judge ofthis court 
is dated November 16, 1931. Against it, 
this appeal was presented on January 19, 
1932, by Musammat Raj Rani, Musammat 
Bindeshuri Kuar, Sheo Ram Saran Singh 
and MusammatJanak Kishori, as the last- 
named is describedin the appeal. In the 
written objections put in on behalf of 
her and Sheo Ram Saran Singh on Janu- 
ary 5, 1931, she is described as Musammat 
Kishori. That however is a matter of no 
importance. . 

The estate of Shankar Bakhsh Singh 
was held by the Deputy Commissioner of 
_ Sitapur in the capacity of receiver from 
‘July 28, 1892, till August 1, 1901, when it 
came under. the management of the Court 
of Wards under s. 8 (d) (1), North-Western 
Provinces and Oudh Court of Wards Act 
(III of 1899). It remained under such ma- 
nagement continuously till the death of 
Shankar Bakhsh Singh and for aboutthree 
years thereafter and was finally released 
in. September 1925 in favour of Musammat 
Raj Rani. Owing to the management of 
his estate being not‘in his own hands, 
Shankar Bakhsh Singh appears to have 
been from time to time in need of money 
and io have been in the habit of ex- 
ecuting wills in favour of persons who 
advanced him money. though not all of 
the wills that he made were of this nature. 
He is said for example to have made a 
will (Ex. A. 1), on January 14, 1899, in 
favour of the American Mission at Sitapur 
‘this being the first will in point of time 
that has been produced in the case. Shan- 
kar Bakhsh. Singh, it should be mentioned, 
was converted to Christianity and died a 
Christian. On August 21, 1900, he made a will 
(Ex. A.3)in favour of Ganga Bakhsh Singh 
mentioning therein a loan of Rs. 500 by the 
latter and on May 16,1901, he made an- 
other will (Ex, A-5) in favour of Sheo Narain, 
a relation of his in return for a total 
sum of Rs. 7,000 said tohave been bor- 
rowed from time to time from Sheo Narain. 
On June 19, 1901, Shankar Bakhsh Singh 
made a fresh will (Ex. A-7) in favour of 
his wife Musammat Raj Rani. By that 
will he expressly revoked all previous wills 
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and bequeated absolutély to his wife all 
his property both movable and immovable. 
That will is important as being the . will 
which is relied upon by all the objectors 
as being the only valid will in existence 
at the time of the death of Shankar Ba- 
khsh Singh, = He 

Soon after the execution of this will, 
that isthe will of June ,19, 1901, however, 
Shankar Bakhsh Singh on November 30, 
1901, executed another will (Ex. A 8). This, 
will of November 30, 1901, was the first 
will he executed as a “ward,” and as 
such subject to the disabilities imposed by 
the Court of Wards Act (III of 1899), This 
last-mentioned willalso expressly revoked 
all previous wills and left his entire pro- 
perty to his wife for her life-time without 
any power of transfer and it also imposed 
certain other restrictions upon her enjoy- 
ment of the property. According to that 
will, Ganga Bakhsh Singh and his sons 
were to inherit the estate after the death 


of Musammat Ra} Rani. The will further 


- made provision for the payment of various 
~ allowances. 4 


In connection with and in consideration 
of this last will, Ganga Bakhsh Singh 
executed and registered the agreement, 
Ex. A.9 of December 3, 1901, by which ' 
he agreed to supplement the allowance 
made to Shankar Bakhsh Singh by the 
Court of Wards so as to bring it up to 
Rs. 280 a month, It was providedin this 
agreement that if the will of November 
30, 1901, were revoked orif it were not 
sanctioned by the Court of Wards, no right 


-should accrue to Shankar Bakhsh Singh 


under the agreement. Thereafter certain 
official correspondence took place and in 
the end on August 6, 1902, the’ Joint Sec- 
retary to the Board of Revenue informed 
the- Commissioner of the Lucknow Division 
that the Court of Wards refused to san- 
ction the will “executed on December 3, 
1901” (vide Ex. A-12). The willof November 
30,1901 was clearly referred to—December 
3 was the date on whichit was presented 
for registration. It is now necessary to 
mention that according to s. 34 (e), Court 
of Wards Act (Local Act IILof 1899), a 
ward was not comptent to dispose of his 
property by will without the consent of the 
Court of Wards To this disability how- 
ever was attached a proviso thatthe Court 
of Wards “shall not withhold its consent” 


“yndercl. (c)if the 


“testamentary disposition is not contrary to the 


personal or special law applicable to the ward and 


does not appear likely to cause pecuniary qm- 
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barrassmept to the property or to lower the in- 
fluence or respectability of the family in public 
estimation.” 

The effect of this proviso, we shall con- 
sider later on. For the present it is 
sufficient to say that the Board of Revenue 
which according to s. 4 ofthe Act, as it 
then stood was the Court of Wards for 
the North-Western Provinces and Oudh, 
refused its sanction to the will executed 
on November 30, 1901, and presented for 
registration on December 3, 1901. As al- 
ready stated this was the first will ex- 
ecuted after the estate of Shankar Bakhsh 
Singh had been taken under the manage- 
ment of the Court of Wards and was 
accordingly the first will required to be 
submitted for the consent of the Court of 
Wards under the provisions of s. 34 (c) of 
the Act. The next thing that happened 
was that Shankar Bakhsh Singh on Oc- 
tober 7, 1902, submitted to the Board of Re- 
venue through the Deputy Commissioner 
of Sitapur two applications. One of these 
(Ex. 4) asked for permission to adopt 
one of his relations as his son—the consent the 
Court of Wards to this was necessary under 
s. 34 (b), Court of Wards Act. The other 
application (Ex. 5), asked that sanction 
to the will “dated December 3, 1901” should 
be accorded. These applications were 
forwarded by the Deputy Commissioner 
of Sitapur to the Commissioner of the 
Lucknow Division on December 10, 1902, 
(vide Ex. A 15), and the Commissioner of 
Lucknow on December 19, 1902 submitted 
to the Board of Revenue the Deputy Com- 
missioner’s letter and its enclosures (vide 
Ex. 6). 
Secretary to the Board of Revenue replied 
to the Commissioner of Lucknow (vide Ex. 
A-16) that the Board's opinion was that 
the will of June 19, 1901, still held good 

“provided that at the time he made it, the test- 
ator had an understanding of the nature of the 
business in which he was engaged, a re collection 
of the property he meant to dispose of, of the persons 
whohad a claim to the objects of his bounty and 


the manner in which itwas to be distributed.” 

It was further said that the Board were 
prepared to sanction a new will provided 
it satisied those same conditions and also 
proviso | tos. 34, Court of Wards Act, 
III of 1899, that is, the proviso to which 
we have made reference. It was also said 
that the Board would consent to an adop- 
tion if proviso 1 to s. 34 was satisfied; 
that proviso, it should be mentioned, makes 
a reference to adoption as well as to testa- 
mentary dispositions. AS regards the pray- 
er of Shankar Bakhsh Singh made in 
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Ex. 5 that sanction to the will “dated 
December 3, 1901” should be accorded, the 
Board do not seem to have acceded to 
that prayer. As we have already said, 
they had refused by their letter (Ex. A-12) 
of August 6, 1902, to sanction the will “ex- 
ecuted on December 3, 1901" and byim- 
plication they refused to review their pre- 
vious order, f 

The contents ofthe above letter from 
the Board of Revenue were communicated 
by the Special Manager of the Court: of 
Wards at Sitapur to Shankar Bakhsh 
Singh on July 4, 1903, (vide Ex. 9). There- 
after sme months elapsed before anything 
further was done but on January 7, 1904, 
Ganga Bukhsh Singh executed the agree- 
ment Ex. A-21 which was presented for 
registration on January 11, 1994, by which 
in consideration for Shankar Bakhsh Singh's 
leaving his property after the death ‘of 
his wife to Ganga Bakhsh Singh -and his 
three-sons Ganga Bakhsh Singh under 
took to pay Shankar Bakhsh” Singh 
Rs. 50a month as-long as he lived. It was 
provided that if the proposed will was not 
sanctioned by the Board of Revenue orif it 
was revoked afier its execution by Shankar 
Bakhsh Singh any payments made under 
the agreement were to be refunded. On 
January 18, 1904, Shankar Bakhsh Singh 
wrote to the Deputy Commissioner of Sita- 
pur enclosing a draft cf a new will for 
the consideration of the Board of Revenue 
(vide Ex. 11): the draft in question is Hx. 
12 and is of importance as being the first 
draft of the proposed new will. We quote 
it in full: f 

“I, Thakur Shankar Bakhsh alias S. B. P. Jobn, 
son of Anant Singh, deceased, Taluqdar of Rampur 
and grantee of Piprawan, District Sitapur, do hereby 
declare of my own free will as follows : 

“First, —Ihat my wife (name Raj Raai) will 
inherit my leaving estate (immovable property) 


and movabie property and all rights relating 
thereto without the power of transferring the 


said “property and rights thereof after my 
death,” 

“Second.—That altar the death of my above- 
mentioned wife my real cousin Ganga Bakhsh 


will inherit the - said property and rights with 


all proprietary rights and after the death of 
Ganga Bakhsh, bis sons Dwarka Nath, Ajudhia 
inherit the 


Nath will 
the shares as 
Ajudhia Nath— 
Equal to their 


Nath and Tribhawan 
aforesaid . estate according to 
follows ; Dwarka Nath—6 anpas, 
5 annas, Tribhawan Nath—5 annas. 
father.” 

“Third —That the persons mentioned below have 
the right to get maintenance from the abovementioned 
estate as under: E , i 

1. My eldest daughter named Parmeshwari who 18 
married to the son of Rai Anant Ram, Sub-Judge, 
resident of Allahabad, Rs. 100 per month 2, My 
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“< second daughter named Bindeshwari who is married h in savs thai thé Board of 
“to the son of Rai Khushwaqt Rai, Pleader resident c2bsh Singh say 


7 ce 
“of Fatehpur Haswan, Rs. 1C0 per’ mont 3, My "Revenue. have sae ue oo Aa of 
“younger sister Chandrani: whois married to Rai executing the will. This of course re. ers 
Raghubir Prasad, son of Rai Kunwar: Bahadur, to the contents of the letter Ex. 9, in 


_tesident of Shababad Rs, “6 per month 4. My which the Special Manager communicated 
“ widowed - aunt (father’s sister) named ‘Rup Rani who ponia 5 


-is married to M. Ohondi Prasad, (deceased), resident . to Shankar Bakhsh Singh that: . 
‘-of Mahona, Rs. 45 per month 5. My mother named “The Board are prepared to sanction a new will 
~Sahoni Rs. 70 per month ” being executed by you provided it fulfils all the 

“Fourth —That out of all abovementioned maint- -conditions laid down in the Court of Wards Act, 
.enances the maintenance of my mother named .. (LET of 1399.” 


*-Bahoni is only {ot het aoe one and ihe otek It is nobody's: case that consent was ac 
‘maintenance which. have been declared in favour x | . + to -an 
_of the other abovementioned persons will remain corded. by the Court of Wards to a y 


“in force aleo in favour of their male Leirs for -will previous - to the date of this draft. 
“ever and the said maintenances will be paid to them .. This draft which ‘is written in English 


; at the time of payment ‘of the Government revenue - was sent by the Commissioner. of.’ Luck- 
: after . six moiths, and the villages mentioned below now'to the -Board of .Revenue on March 
_ will be liable to pay the aforesaid maiotenances. |. 


8 Kallan-Mirzapur. 2. Benipur-Jatrabad. 3. ‘7, 1904: vide Ex. 13. - On . March 16, 
`= Beurdha.™ PAER gn EA: ‘1904, the Board of Revenue -wrote to 


“Fifth.—In case there is any dispute or: delay in the Commissioner .of Lucknow, suggest- 
‘the payment of the aforesaid maintenances to 


d : . ing that it should be pointed out to 

the maintenance-holders they will be entitled to © 228 ; , 
recover their respective maintenances through the civil ~ Shankar Bakhsh Singh that the three 
© Courts.” $ ‘villages charged: with the . payment of 


“Sixth—The lands ofthe aforesaid villagesas much _ the maintenance allowance might not 
a3 it is’ enough for the payment of-the above-men- 


tione 1 maintenance shall remain free from alı kinds - produce se aa to honid tapae 
of transfers... It is also termed that the maintenance - allowances, an 118, e siou Cor 
` holders méntioned above shali not be entitled to = sider whether -the allowances. should 


‘transfer their aforesaid maintenances*in any way.” be reduced, or more lani be charged 
“Seventh — Also after.my death a ri pe co npartinent 


+. must be built in the compound of my house of with the proposed granis. a poe 
Biswantown close toand south of the old fort in also ‘expressed its opinion ab lb was 
‘which aS tone picture of mine must be ‘kept as my i advisable that a medical _ certificate 


> memoria)-and also five kothries (small-rooms) will ba be obtained as to the ward's 
: built in the ‘said compound and those kothries (small thould 


$ : = 
‘rooms) must be allowed temporarily for the comfort * mental | capacity, (vide Ex. Í 14), Pea 
and lodging ofthe daily strangers for one or few -kar ‘Bakhsh Singh was examined by 
“nights Every day at ll a. m.five “annas must be . the Civil Surgeon, who: gave. a certificate 
+ distributed amongst five poor and - crippled persons +.that he was 
- viz., ‘one anna. per head in the said compound ‘and | g W. f es : : 
“the aforesaid compound will? (sic) All rooms inclūd- ` “of- sound: mind? with ‘an understanding of: business 
ing with that: must be cleaned daily and will te ~-and-has a clear idea of what he is doing in disposition 
ii gepard Waen reduired and 35`blankets at the rate ‘of his property (vide Bx. 18), 
` of Ke. 1-4-0 each must be distributed amongst the EW: ae 4 
“poor in cold weather: and all- the matters ane "With reference to the suggestion made 
: with the aforesaid’ compound must be arranged. by > by. the’ Board of Revenue. as: to the possi- 
“the servant 'or “servants with the supervision of the -ble insufficiency of the income provided 


possessor or- possessors of the ‘ abovementioned for the various objects set out in -the 
` estate and the said possessor or possessors must remain 


liable to pay all the expenses (sic): relating to that ‘ draft, Shankar. Bakhsh Singh decided to 
-aforesaid housefrom-myestate and out of the said ‘strike ‘out the -contents of para. 7 of the 
estate the village: namely Sarayan Kallan Mirzapur, ‘draft to which reference has‘already been 
: ‘Benipur-Jafrdbad- and Sevndha in tahsil Biswan, | made, and said that if the profits of the 
will be responsible to pay all the expenses (?) i , h d ith th nt of 
relating to the aforesaid house and theland of tbe Villages :charged wi e payment 
“-abovesaid villages as muchas it is enough to pay the maintenance -allowances ‘were “not 


‘the whole: lot of the - expenses (7! relating to this sufficient for that purpose, - one more- vil- 
‘ compound and rooms mentioned in the above must 


‘remain free from all ‘sorte of transfers Further lage aren pe a arged, ee = c 16, 
“Bs my estate is under the management of the Court dated Apri ', Je e Vepuly. Com: 
“of Wards and'the-Board of Kevenue, United Pro- “missioner of Sitapur communicated with 


` vihces of! Agraand Oudhb, have granted me the power “the Commissioner of Lucknow on May..4, 
"Tol executing the ‘will, | have“therefore, cancelling 


; ; : 1901, sending a copy of the Civil Surgeori’s 

hr We ee sasono kan ka sa _ certificate and of Shankar Bakhsh Singh’s 
` (8d) 8. B. P. John, viz, “written statement of April 27, (vide Ex. 17) 

Wi —this letter from the Deputy Commissioner 

January 18, 1804 Shankar Bakhsh Singh -. of“ Sitapur and it 8 enclosures were at 
ee | Talukdar Rampur." ‘by the’ Commissioner to the Board of 
_ In the draft quoted above, Shankar “Revenue“on May’16, 1904,-(vide Ex. 19), 
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On May 21, 1904, the Joint Secretary noted ° 


as follows (vide Ex. 21): 

“For orders as to whether the court will now 
withhold its consent, please see your orders on 
page 62 (3) and s. 34, Act III of 189%. I donot see 
(paper torn), permission can be.refused.""} 

The word where the paper is torn was, 
we think, clearly the word “how.” On 
May 21, a member of the Board of Revenue 
noted with reference to the above note of 
the Joint Secretary (vide Ex. 22): 

“Qertainly not in the face of the medical 
certificate.” 

This note, according to the evidence of 
B. Lachmi Narain at p. 33 of the printed 
record, was initialled by Mr. J. B. Thomp- 
son, a member of the Board of Ravenue. 
Presumably on the basis of the above note, 
Ex, 22, by the member of the Board of 
Revenne, the Joint Secretary wrote to the 
Commissioner of Lucknow the letter (Ex. 23), 
which constitutes the most important 
element in the case of the applicants. 
This letter is dated May 25, 1904, and we 
quote it below in full: 

“With reference to the correspondence ending with 
your letter No. 774-X 24 M, dated May 15, 1901, 
and enclosure, regarding the will of Thakur Shankar 
Bakhsh Singh of the Kampur Kallan Estate No 3 
in the Sitapur District, I am directed to say that, 
in the circumstances now stated, the Oourt of 
Wards will not withhold its consent to a will drawn 
up by Thakur Shankar Bakhsh Singh similar to 
‘tbat submitted with your letter No. 586-X 2: M. 
dated March 7, 19U4, but altered in the light of 
proposal contained in his letter of April 27, 19 4." 

“As we shall presently show, Shankar 
Bakhsk Singh did not submit any draft 
will, altered in the light of the proposal 
referred to, but the Board were in 1906 
confronted with a fait accompli in the 
form of an executed will. It appears, 
(vide Ex. 24), that Musammat Raj Rant 
had sent a petition to, the Board of Revenue 
with regard: to Shankar Bakhsh Singh's 
intention to make a will, and that the 
Board of Revenue. directed the Commis- 
sioner to inform Musammat Rij Rani 
through the Deputy Commissioner, that the 
orders: of the Board contained in the letter 
of May 25, 1904, (Ex. 23), were final in 
the matter, (vide Hx. 25). On July 28, 
1904, Shankar Bakhsh Singh proceeded to 
execute a will, and presented it for registra- 
tion on the. following day at the office of 
the Sub-Registrar at Sitapur. The execu- 
tion of this will did. not become known to 
the authorities for some time but towards 
the end_of.1905, Mr. Dunne, the Special 
Manager of the Court of Wards at Sitapur, 
got news of it, and informed the Deputy 
Commissioner, (vide Ex. 34, dated 
December 13, 1905). On December, 15, 1905, 
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the Deputy Commissioner replied that he 
was unaware that Shankar Bakhsh Singh 
had executed a will since the receipt of 
the Board's letter dated May 25, 1904, 
(Ex. 23), and had all along been under the 
impression that he had changed his mind, 
or put off the idea for the present. He 
directed that inquiry should be made as 
to whether a will really had’ been exe- 
cuted after the above date, and that, if so, 
Shankar Bakhsh Singh should be called 
upon to produce it (vide Ex. A-25). 
Special Mananger then obtained the exe- 
cuted will from Ganga Bakhsh Singh and 
sent it to the Deputy Commissioner .for 
perusal on December 19, (vide Ex. A-27) 
—on December 20, the Deputy Commissioner 
returned the will to the Special Manager, 
with a copy of it which ke had made. 
He directed that another copy should be 
made and sent to the Commissioner for 
the information of the Board of Revenue. 
(vide Ex. A-27). The Special Manager 
made a note (vide Ex. A-23), on that 
same date that he had kept the original 
to return to Chaudhri Ganga Bakhsh. 

On January 16, 1906, the Deputy Com- 
missioner, making reference to the cor- 
respondence ending wilh the Board’s letter 
(Ex. 28), of May 25, 1904, submitted to 
the Commissioner a copy and a translation 
of the will of July 28, 1901. He pointed 
out in his letter, (Ex. A--9) that para. 7 
of the draft had been omitted from the 
will as it was acjually executed, but this, 
he said, was of no consequence. There 
were certain provisions in the will, however, 
the validity of which he doubted, and he 
suggested that the Board of Revenue 
should take legal alvice. On March 27, 
1996, Shankar Bakhsh Singh himself took 
a-hand in the matter by addressing to the 
Board of Revenue, through the Deputy 
Commissioner, a letter in which he said 
that the will of 19J had been executed 
simply by “a complicated chance.” He 
went on to say that he wished to marry 
“a Christian Eurasian lady” and requested 
sanction to such a marriage and to his. 
excuting a new will. This new will he 
proposed to make in favour of his con- 
templated Christian wife: or her possible 
male issue: vide Ex. A-30. This letter.was 
submitted by the Deputy Commissioner.to 
the Commissioner on March 31, 1903: 
vide Ex. A-32. 

On March 30, 1908, the letter Hx. A-3] 
was sent apparently by the Joint Secretary 
to. the Board’ of Revenue to.the Commis- 
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sioner of Lucknow saying that the Deputy 
Commissioner should explain to Shankar 
Bakhsh Singh the opinions that had been 
expressed by the Oudh Government Pleader 
and the Legal Remembrancer this letter 
clearly referred to the will of July 28, 1904. 
A revised draft was directed to be sub- 
mitted for the approval of the Board of 
Revenue; Shankar Bakhsa Singh’s com- 
munication of March 27, 1905, had not, 
of course, by then reached the Board of 
Revenue. . 

The Deputy Commissioner on May 21, 
1906, directed the Special Manager to send 
for Shankar Bakhsh Singh and explain the 
legal position to him, and to direct him 
to submit afresh draft within fifteen days: 
vide Ex. A-36. The Special Manager sent 
for Shankar Bakhsh Singh, vide Ex, A-34, 
and reported to the Deputy Commissioner 
on May 30, vide Ex. A-35, that he had talked 
the matter over with Shankar Bakhsh 
Singh, who was going to submit a fresh 
draft within a fortnight’s time. On that 
same date, Shankar Bakhsh Singh wrote 
a note that the Special Manager had 
explained everything to him, and he now 
understood that the will executed by him 
was “somewhat illegal.” He said that he 
intended to submit another draft within 
fifteen days: vide, Ex. A-33. 

On June 8, 1908, Shankar Bakhsh Singh 
addressed a letteř-to the Board of Revenue, 
Ex. A-37, in which he said that he had 
been informed about the “illegality” of 
the will last excuted. He again said that 
that will had been executed by him “by 
a .complicated chance,” and he again 
expressed his desire to marry “a Christian 
lady.” He said that he was quite willing 
totally to cancel the previous will, and that 
he was forwarding the draft of a new 
will, which he wished to execute, and for 
which he desired sanction. The draft of 
the proposed new will is Ex. A-39, and 
ib was submitted to the Deputy Commis- 
sioner of Sitapur along with the letter to 
the Board of Revenue by Shankar Bakhsh 
Singh on June 8, 1996, Ex. A-38. 

This new draft was in favour of the 
testator’s contemplated Christian wife, or, 
in the event of her having sons, in their 
favour, the estate going, in the event of 
there being more than one son, to the 
eldest, with a right of maintenance to 
others. Maintenance allowances were 
provided for the testator’s mother, his 
wife, Musammat Raj Rani, and his two 
daughters. In the event of his dying 
without marrying the suggested Christian 
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lady, the property, according to this new 
draft, was to be constituted a trust to 
be managed under the supervision of 
Government. The profits were to be 
distributed annually among: 


“the Head Ministers of all the Christian Churches 
which may be situated in the Oudh Province equally 
to support the poor Christian people and the 
maintenances which ara declared in ground No 3 of 
this will will be paid to the persons noted in the 
said ground.” 


This draft was submitted to the Board 
of Revenue, whose views upon it were com- 
municated to the Commissioner of Lucknow 
by the Joint Secretary in a letter dated 
July 13, 1906. This letter, Ex. A-40, is 
important, andwe reproduce it tn extenso: 
“Sir, 

I am directed to acknowledge the receipt of your 
letter No, 11114-X-24 M , dated June 30,1906, and en- 
closures, regarding the will of Thakur Shankar: 
Bakhsh Singh, proprietor of the Rampur Kalan 
estate No. 3 in the Sitapur District. (2) In reply, 
I am to say that a will of the nature as that 
drawn up, will, the Board opines, ‘lower the in- 
fluence or respectability of the family in public 
estimation,’ and consent to its execution can be 
withheld by the Court of Wards under the au- 
thority vested in it by el. (c), s 34, Act III of 199, 
Even if cls. 1 snd 2 are legally valid (which is 
doubtful) they are inexpedient and the will should 
make no provision for a possible future wife or her 
offspring. If Thakar Shankar Bakhsh Singh marries 
again he can then execute a fresh will with the 
sanction of the Court of Wards making suitable 
provision for his wife and children. Suitable and 
adequate allowances should be provided for his 
relatives and if he desires to leave the corpus of 
ths estate to religious or charitable societies, the 
beneficiaries and the proportions in which they are 
to benefit should be more clearly specified. (31 I 
am to say that the Court of Wards withholds its 
consent to the will as at presant drafted by the 
ward as well as to the will alresdy executed by 
Thakur Shankar Bakhsh Singh" 


On July 27, 1906, vide Ex. A-41, the 
Deputy Commissioner directed that Shankar 
Bakhsh Singh should be informed that in 
consequence of the Board's order the will 
of July, 1994, was null and void: it is 
admitted that “the will already executed 
by Thakur Shankar Bakhsh Singh” con- 
sent to which was withheld by the Oourt 
of Wards in the concluding portion of 
para. 3 of the letter quoted above, was 
the will of July 28, 1904. The Deputy 
Commissioner went on to say, however, 
that if Shankar Bakhsh Singh wished to 
execute a will similar to that of July, 1904, 
but omitting the illegal portions, it was 
expected that the Board would sanction 
it. A letter, Ex. A-42, was sent accord- 
ingly to Shankar Bakhah Singhon August 3, 
but he seems to have taken no further 
steps until November 21, 1906, on which- 
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date he submitted yet another draft to the 
Board of Revenue. 

The letter to the Board of Revenue is 
Ex, A-43, and the draft of tha will is 
Ex. A-44. Certain maintenance allowances 
were provided in this draft for the testa- 
tor’s wife, two daughters and mother, but 
the rest of the income from the estate was 
to be distributed equally amongst the 
Missionaries of 12 different denominations. 
A slight variation in this will was sug- 
gested in a later letter to the Board of 
Revenue, (Ex. A-45), dated November 27, 
1906, so as to include an allowance for 
the testator’s sister, Musammat Chaudrani. 
The Board refused its consent to this draft 
will on the ground that pecuniary em- 
barrassment to the property would be 
caused by the proposed extensive bene- 


factions to Missionary bodies, (vide Ex. 
A-46, dated January 10, 1907). This re- 
fusal was communicated to Shankar 


Bakhsh Singh by the Deputy Commis- 
sioner on January 29, 1907, (vide. Ex. 
A-47). After this date Shankar Bakhsh 
Singh made no further will. 

Tt has been necessary for us to set out 
the entire chain of events in connection 
with these various wills and proposed wills 
of Shankar Bakhsh Singh, since, in con- 
sidering one of the main points in the 
case, whe:har the Court of Wards withheld 
its consent to the will of July 28, 1994 
or first granted its consent and afte:- 
wards withdrew it, ib is important to show 
precisely what happened. We are now 
in a position to discuss the various points 
taken at the hearing of the appeal. Be- 
fore doing so, we may mention that we 
shall throughout refer to the testator as 
Shankar Bakhsh Singh as we have done 
hitherto. His name appears in the docu- 
ments at different times as Thakur Shan- 
kar Bakhso Singh, Thakur Shankar 
Bakhsh, and Shankar Bakhsh and also as 
S. P. John, and S. B. P. John, The surname 
John of course,was used by him at time in con- 


sequence of his having become a Christian - 


“S. B.” stands for Shankar Bakhsh, and the 
“p” that sometimes stands after the “S. B.” 
represents, we are told, the Christian name 
Phillip. In some documents he is referr- 
ed to as a “talukdar,’ but he was not a 
“talukdar,” in the technical sense. Ganga 
Bakhsh Singh appears in the documents 
at times as Ohaudhiri Ganga Bakhsh 
Singh, Chaudhri Ganga Bakhsh, and 
Ganga Bakhsh. We shall refer to him, 


as we have done already, as Ganga Bakhsh. 


Singh, 
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The learned Judge of this court, who 
decided the cause in the first place, has . 
elaborately discussed all the evidence and 
the attending circumstances bearing on 
the question whether the will was not 
executed by Shankar Bakhsh Singh of 
his own free will, and whether its execu- 
tion was brought about by undue influence 
exercised by Ganga Bakhsh Singh. We 
are of opinion that, although Shankar 
Bakhsh Singh was certainly eccentric, he 
was not of unsound mind so.as to make 
him incompetent to execute a will. Sec- 
tion 46, Succession Act, (X of: 1865), was 
in force when this will was executed, and 
that section ran-as follows: 

“Every person of sound mind and not being a 
minor, may dispose of his property by will.” 

We think that the learned trial Judge 
was right in his decision of issue No. 3 iram- 
ed by him, and we think it unnecessary to 
devote a long discussion to that issue in 
the form in which it was actually framed 
and decided. The only point that was 
really pressed before us on behalf of the 
appellants as to this part of the case 
was that Shankar Bakhsh Singh had no 
‘animus testandi,’ and never seriously in- 
tended this document to be a will. It 
was, in the language of the learned Coun- 
sel for the appellants, “a joke” on his 
part. Reference was made in support of 
this suggestion to a decision reported in 
Lister v. Smith (1). 

That case was a very peculiar one. It 
was in evidence that the testator, in get- 
ting a codicil drawn up by his attorney, 
definitely informed him thit he never in- 
tended it to operate at all, and that he 
insisted upon executing it with a ceriain 
special object despite his attorney's point- 
ing out to him the folly of executing such 
The jury found and the 
court accepted the finding, that the codicil 
was executed as a sham anda pretence, 
and was never seriously intended as a 
paper of testamentary operation. The sug-: 
gestion made in the present case that 
the testator had no “animus testandi”, 
cannot be said to derive any substantial 
support from that decision, which related 
to very unusual facta, All that the de-. 
cision can be said to be authority for is 
the proposition that in certain circums-: 
tances what appears on the face of it to 
be a-will or a codicil may be found not’ 
really to be such. This argument on be- 
half of the objectors is mainly based on 
a passage in an application, (Hix. A-9), made 

(1) (1864) 33 L J P 29; 3 Sw & Tr, 282; 10 Jur, 


. (xe 8.) 107;12W R3 9; 9L T578.. 
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by Shankar Bakhsh Singh to the Com- 
missioner of Lucknow on May 26, 1901. The 
passage in question 1s: 

“These circumstances argue the great hardship 
and cruelty against the petitioner. In consequence 
of which the petitioner supports and is supporting- 
his life by begging the remuneration of executing 
the wills in favourof several persons for his inheri- 
tance, and several other means which have reudered 
his life a distressed o1e.” 


Reliance is also placed on the report 
of: the Special Manager, Mr. Martin, to 
the Deputy Commissioner, dated Decem- 
ber 6, 1901, (vide Ex. A-10). In this re- 


port Mr. Martin said: 

“He” (Shankar Bakhsh Singh) “has traded on 
this fact, his methods being to sell his succession 
to anyone willing to part with ready money, a will 
is then executed, end remains in force until- no 
more ready cash is forthcoming, when another 
victim is secured. This to my certain knowledge 
has been ‘his system ofiraising the (wind?) for the past 
seven years,” 


These statements at the best indicate 
the motive which prompted Shankar 
Bakhsh. Singh to execute a series of wills, 
but they do not in our opinion’ indicate 
the absence of an animus testandi with 
reference to any cne of the wills. It may 
be pointed out that this motive operated 
also in the case ofthe will of July 28, 1904, 
as is shown by the agreement, to which 
we have already referred (Hx. A-21), ex- 
ecuted by. G.oga Bakheh Singh on Janu- 
ary 7; 1904. The motive, therefore, may 
have been, relief from pecumary embar- 
rassment, but the dispositions of the will 
of July 28, 1904, were intended none the 
less to operate as testamentary disposi- 
tions. The indications, in fact, all point 
inihis direction. When the will had come 
to the knowledge of the authorities a year 
or two later, and had been considered by 
them, and their’ views had been com- 
municated to Shankar Bakhsh Singh, he 
never suggesied that he had not intend- 
ed the wul, to be what it purported to be. 
We have already referred to his written 
statement of May 30, 1906, (Ex. A-33), 
in which he said that the Special Mana- 
ger had explained everything to him, and 
that he understood that the will was 
“somewhat illegal,” but he never suggest- 
ed that he had not intended it to be a 
will at all, or that. the document’ was, as 
the Counsel, for the appellants would have 
‘us believe it to have been, a mere joke 
on his part. The attack upon the will: 
on this ground, therefore, in our opinion, 
clearly tails. A further attack upon the 
will on the part -of -the. appellants: takes. 
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the form of a suggestion that Shankar 
Bakhsh Singh revoked it by tearing it up 
some time in the year 1906. [The learned 
Judges after discussing the evidence held 
that it could not be believed as held by the 
lower Court and proceeded]. It is never- 
theless suggested on behalf of the objectors 
that even, if the will was not torn up at: 
ihe time and in the circumstances en- 
deavoured to be established by their oral 
evidence, there is reason to suppose that 
it may have been destroyed at some other 
iime and in some other manner. [After 
discussing the circumstances and the evi- 
dence, the learned Judges continued.] The 
learned trial Judge most elaborately con- 
sidered the whole of the evidence and the 
attending circumstances relating to this part 
of the case, and we agree with his ‘conclu- 
sions. It is unnecessary for us to go all 
over the ground a second time—it sufficient 
for us tosay that we accept the learned 
Judge's conclusions, namely that the will 
of 1904 was not destroyed by Shankar 
Bakhsh Singh, but remained inthe possés- 
sion of the Court of Wards until April 20, 
1927, when it was returned to the agent 
of Musammat Raj Rani. The objector's 
case of the revocation of the will by its 
destruction by the testator therefore in our 
opinion fails. 


We are now free to consider what is real- 
ly the main plank inthe platform of the 
objectors’ case, namely that the will of 
1904 was never consented to by the Court 
of. Wards, and that it was therefore invalid. 
We have already referred to the section 
under which the consent of the Court of 
Wards was necessary to the disposal by a 
ward of his property by will. The section 
of Act IH of 1899, which was in force ut the 
time with which we are dealing was s, 34 
and itran as follows; as far as wills were 
concerned : 

“A ward shall not be competent... .(c) to dis- 
pose of his property by will without the consent 
of! the Courts of Wards: Provided first that the 
Court of Wards shall not withhold its consent under 
.-- Cl. (cy if the^... testamentary disposition 
is not contrary to the personal or special law ap- 
plicable to the „ward, and doeg.not appear likely 
to cause pecuniary embarrassment to the property, 
or to lower the influence or respectability of the fami- 
ly in public estimation.” : 


We: were referred toa number of autho- 
rities and commentaries as to the effect of 
provisos generally, but it is not: necessary 
for us to consider the’ general principles 
relating to provisos. There can be no 
doubt that, as was said in a decision report- 
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ed in King v. Dibdin (2), at p. 69*: 


“The proper way to regard a proviso is as a 
limitation upon the effect of the principal enact- 
ment,” 


In the present case, that is to say, the 
Court of Wards had no unlimited autho- 
rity in the matter of consenting or not con- 
senting to the will of a ward, its powers 
in that respect were limited by the terms 
of the first proviso to the section. There 
was a second proviso to the section, but 
with thab we are not concerned, We think 
that it is clear that the Court of Wards 
could only withhold its consent to a will 
where the testamentary disposition was 
contrary to the personal or special law applic- 
able to the ward, or appeared likely to cause 
pecuniary embarrassment to the property, 
or to lower the influence or respectability 
of the family in the public estimation. If 
those conditions did not exist, the Court of 
Wards was precluded from withholding 
its consent, that is say, it was bound to 
grant its consent. We now come to the 
question whether, in fact, the Court of 
Wards gave its consent to the will of 
Shankar Baksh Singh dated July 28, 1904. 
For the appellants it is contended that 
consent was never given and that evenif 
it was given, it was afterwards withdrawn. 
For the iespondents, on the other hand, 
it is contended that consent was given and 
could not afterwards be withdrawn. The 
respondents rely first on certain correspond- 
ence contained in Exs. 7,8, 9 and 10, but 
we do not think it necessary to set out 
that correspondence in detail since it is all 
prior to the date, (January 18, 1904}, on 
which Shankar Bakhsh Singh submitted a 
definite draft will. The Board’s letter 
relating to this draft-we have already 
referred to ıt - is Ex. 14. As we have said 
before, the Board expressed its opinion 
that it was advisable that a medical 
certificate should be obtained as to the 
ward's mental capacity, and on his being 
certified by the Civil Surgeon to be of 
sound mind, and on his suggesting certain 
alterations in the draft the Joint Sec- 
retary made a note for the orders of 
the Board saying that he did not 
see how permission could be refused. 
A member of the Board then noted, “cer- 
tainly not in the face of the medcial 
certificate.” Afier that note had been 
made, the letter Ex. 23 was written, which 
we have already quoted’ in extenso. The 
respondents rely principally upon the con- 


(2) (1910) P £7; 79 LJ K B517; 26 TLR 150; 
301 LT 722, 
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tenis of that letter, but also to some extent 
on.the note, Ex. 22, made by a member of 
the Board of Revenue after the medical 
certificate’ had been submitted. They also 
refer to the Board's letter, Ex. 25, of June 8, 
1904, by which Musammat Raj Rani was 
directed to be informed that the orders 
conveyed in the letter of May 25, 
(Ex, 23), were final. We do not attach any 
importance to this last letter, since we do 
not know what representations Musamm at 
Raj Rani had made. We take it that the 
Board's meaning was that they were not 
going, in consequence of anything she had 
said, to reopen the consideration of the 
whole matter. 

The situation therefore was that Shankar 
Bakhsh Singh had submitted a draft, to the 
terms of which some exception had been 
taken by the Board of Revenue. Shankar 
Bakhsh Singh had thereupon submitted 
certain proposals for altering the draft, and 
the Board of Revenue then said in Ex. 23 
that the Court of Wards would not withhold 
its consent to a will similar to that submit- 
ted by the Commissioner along with his 
letter dated March 7, 1904, (that is to say, 
the draft willof January 18, 1904), but 
altered in the light of the proposals after- 
wards made by Shankar Bakhsh Singh. 
After very carefully considering all the 
elaborate arguments addressed to us on the 
point, we have come to the conclusion that 
the Board of Revenue clearly contemplat- 
ed that a fresh draft should be drawn up 
and submitted for their approval. Up to 
ihat time they had before them the general 
scheme on which the will was proposed to 
be executed, but we do not think that they 
can be said to have given their consent, 
when no definite draft, or completed will 
was before them. The old Act was not ex- 
plicit asto when and how the consent of 
the Court of Wards should be givenin the 
case of wills. It has been contended for the 
applicants-respondents that a ward, when 
the old Act was in force, could not draw up 
a completed will and present it for the 
consent of the Court of Wards, since he 
could not make a will at all without that 
consent. According to the present Act (U. 
P. Act IV of 1912), s. 37, the consent of the 
Court of Wards must be in writing, but it 
can be given either previously or subsequent- 
ly to the making of the will though it must 
be given during the lifetime of the testator, 

We think that the provisionsof the old 
Act didnot exclude the consideration by 
the Court of Wards of a completed will for 
the-purposes-of deciding whether to.accord 
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or withhold consent. Many instances may 
be imagined of wards producing completed 
wills before the court for the purpose of 
obtaining its consent to the dispositions 
contained in them,-and the present case 
may in our opinion be regarded assuch an 
instance. We may here  re-call that the 
will of November 30, 1901, was considered 
by the Court of Wards after it had been 
executed and registered, forthe purpose of 
considering whether to grant or withhold 
jts consent. We are not prepared to accept 
the suggestion that the fact that Shankar 
Bakhsh Singh did not at once bring the 
executed will to the noticeof the Court 
of Wards leads to the inference that he 
regarded the will as having been already 
consented to by the Court of Wards. The 
executed will like the draft does indeed 
refer to the Board of Revenue as having 
granted the testator ‘power to execute a 
will” but that expression only means liberty 
to execute a will and has no reference to 
the question of “consent’ or “no consent” 
under the Act. This meaning is borne out 
in particular by the subsequent circum- 
stances, including the conduct of Shankar 
Bakhsh Singh himself as we shall presently 
show. We have already said that the 
execution of this will remained unknown to 
the authorities until the end of 1909, and 
that thereafter further correspondence 
began betweea the district authorities at 
Sitapur, the Commissioner of Lucknow, and 
the Board of Revenue. The whole ofthat 
correspondence, we think, must be considered 
according to the principies. laid down in 
ss.6,8,9and11, Evidence Act, for the 
purpose of considering whether the con- 
sent of the Courtof Wards was or was not 
accorded to this will. We cannot stop at 
the communication, Ex. 28. We think the 
question must be regarded as having been 
still open and only concluded by the final 
communication; Ex. A-30. The whole of 
the correspondence therefore must be re- 
garded as admissible in evidence as being 
parts of the “res geste.” 


Exhibit A-31, to which we have already 
made reference, shows that legal opinions 
were taken about the will and certain provi- 
sions if it were found to beillegal. A revis- 
ed draft wastherefore called for. It is 
quite clear from the contents of this letter 
that the Board of Revenue did not consider 
that they, as the Court of Wards, had 
given their consent to the willas it was 
finally written, but regarded the matter 
as being still under consideration, The 
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views of the Board having been comunicat- 
ed to Shankar Bakhsh Singh as we have 
explained already, he no longer desired 
that the will of 1904 should be consented 
to by the Court of Wards, but said that 
he had executed that will “by a complicated 
chance,” and he then proceeded to submit 
the draft of a completely new will; he said 
he was quite willing to cancel totally the 
willexecuted by him in favour of his wife 
and Ganga Bakhsh Singh, ; 

The proposed new will was not agreed 
to by the Court of Wards on the ground 
that a will of that nature was calculated. 
to lower the influence or respectability of | 
the family in public estimation, and 
at the end of the letter (Ex. A-£0), in which 
that decision was communicated it was 
also said that the Court of Wards withheld 
its consent to the will as at present 
drafted by the ward, as well as to the 
will already executed by Shankar Bakhsh 
Singh. The conduct of the Court of 
Wards and of Shankar Bakhsh Singh 
himself is the best guide in the interpre- 
tation of this correspondence, and in parti- 
cular of the effect of (ha Board's letter of 
May 25, 1901, (Ex. 23), on which so much 
stress is laid on behalf of the applicants 
respondents. That conduct we have noted 
already. Ib unmistakeably shows that 
neither ths Board, nor Shankar Bakhsh 
Singh himself, regarded the question as 
settled at any time previousto that date 
of the Board's letter of July 13, 19936, 
Ex. A 40. Wemay usefully refer in this 
connection to the words of Lord Sugden 
quoted by Lord Atkinson in the decision 
of their Lordships of the Privy Council in 
Watcham v. Atlorney-General of the Hast 
Africa Protectorate (3); We may refer 
also to the provisions of s. 8, Evidence 
Act, 1872. It is to be noticed that although 
the Board gave reasons for not according 
its consent to the fresh will proposed, it’ 
did not definitely cay on what ground 
consent to the will of 1904 was being 
withheld. Presumably it was because some 
of its provisions had been found to be 
illegal, and thus contrary to the personal 
law applicable to the ward, (vide proviso. 1 
to s. 34 of the Act of 1899, already quoted). 

From the phraseology employed how- 
ever it is clear that the Board considered 
that it was withholding its consent as re- 
gards both the wills in question, and 
was not withdrawing any previously 
accorded consent as regards the will 


(3) (1919) A 0533; 87 LIP O150;88 TLR 431; 
120 L T 258, 
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of 1904. We are entitled to suppose that 
the Board had the previous correspondence 
before it, since reference was made to 
that correspondence by the Deputy Com- 
missioner of Sitapurin his letter (Ex. 29) 
of January 16, 1906, along with which 
he submitted to the Commissioner- a 
copy of a translation of the willin dispute. 
That letter of the Deputy Commissioner 
was referred to in the letter, Ex. A-31, 
from the Joint Secretary of the Board to 
the Commissioner, We therefore take it 
that the view of the Board was that the 
consent of the Court of Wards had never 
been accorded tothe willof 1904, and that 
the word “withheld” was designedly used 
in the letter Ex. A-40, with reference to the 
Court of Wards’ consent in respect of both 
the wills that were then under consideration. 
For the respondents we were referred to 
rulings reported as Dehra Dun Mussoori 
Electric Tramway Co., Ltd., v. Jagmandar 
Das (4), Gilbey v. Rush (5), In re Smith; 
Keeling v. Smith (6) and Ram Kanai Singh, 
Deb Darpashaha v. Mathewson (7). We 
are asked to deduce from the principles 
laid down in these rulings that consent 
must he deemed to have been substantially 
given by the Court of Wards by means of 
the letter Ex. 23. It is a well-known prin- 
ciple of construction that each document 
must be interpreted in the light of its own 
language, and with the aid of evidence rele- 
vant thereto. 

Precedents are not of much use in this 
connection. We shall however briefly discuss 
a passage especially referred to by the 
learned Counsel for the applicants respond- 
ents as Ram Kanai Singh, Deb Darpashaha v. 
Mathewson (7). In that case the Chota Nagpur 
Incumbered Estates Act was under conside- 
ration. According toarule made under e, 19 
of that Act, no lease could be given for any 
term exceeding four years without the sanc- 
tion of the Commissioner. The following 
passage appears at p. 101* of the decision: 

“Upon this point their Lordships are .of opinion 
that when it is affirmatively established that a tran- 
saction itself in all its essential particulars 
obtained the sanction of the Commissioner, and when 
it is requisite that the tranasction be carried 
into effect by the preparation of the appropriate deeds, 

(4) 134 Ind. Cas. 244; AT R 1932 All. 141; 638 A 
1009; Ind. Rul (1931) All. 820; (1931) A LJ 1038. 

(5) 0906) 1 Ch. D 11; 75 LJ Ch 32: 22 T LR 23; 5t 
W kR 71; 93 LT 616. 

(6) (1890, 44 Ch D 664: 59 L J Oh 281; 38 W R 380; 
6? L T 181. 

(7) 30 Ind Oas 55: A I R 1915 P C 27;421 A97; 
42 0 1029; 19 OW N 585; 17M L T377; 13 ALJ 


53t; 21 O L J446; 17 Bom. L R 449; 2 L W 555; 29 
M LJ 80P. 0.). 
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a challenge merely on the ground that the document 
ultimately prepared had not been submitted for 
sanction cannot be sustained." 

In our opinion that case is clearly dis- 
tiguishable from the present one, That 
was a case of a contract of lease, and as 
their Lordships of the Judicial Committee 
observed : 

“This proposal had been made, it had been accep- 
ted, a contract was accordingly completed on the 
subject, and it was that contract so completed 
that was sanctioned.” 

The present case however. is one 
of testamentary disposition, for which the 
law required the consent of the Court of 
Wards. As we have shown, the transaction 
with which we are now concerned had not 
been fully and finally considered by the 
Court of Wards, which, as we have 
said, in our opinion clearly contemplated 
that a fresh draft should ke drawn up and 
submitted for approval. When the will 
ultimately came to light, certain provisions 
of it, as it was actually written, were found 
to be illegal and the Court of Wards, was 
obliged to call for a revised draft.” Tosum 
up, we accept the contention of the objec- 
tors appellants that the consent of the 
Court of Wards was never given to the will 
of July 28,1994, and that what took place 
in 1906 was not a withdrawal of a previously 
accorded consent, but a withholding of 
consent.’ We have already pointed out that 
no definite reasons were given for withhold- 
ing consent tothe willof 1904. That consent 
vould only be withheld within the terms of 
the first previso to s. 34of the Act as it then 
stood. Whether the terms of the will of 
1994 were such that the Court of Wards 
was justified by the proviso in withholding 
its consent in respect of itis a matter we do 
not think it necessary to discuss, since, 
according to the view we take, the consent 
ofthe Court of Wards was infact withheld. 
We have however suggested that the reason 
prob&bly was that some of the terms of the 
will were considered to be illegal, and 
therefore contrary to the personal law ap- 
plicable to the ward. Section 47 of the Act of 
1899 provided that the exercise of any 
discretion conferred on the Local Govern- 
ment or the Court of Wards by this Act 
shall not be questioned in any Civil Court. 

It was argued that if the Court of Wards 
exercised its discretion as regards this will 
without reference to the contents of proviso 
ltos. 34of the Act, it cannot be said to 
have exercised any discretion conferred 
upon it by the Act, and that therefore s. 47 
of the Act does not prevent the question 
from being agitated in a Civil Court. As 
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we have shown, in the absence of stated 
reasons for the withholding ofits consent, it 
cannot positively be said in the present case 
whether the Court of Wards did or did not 
exercise its discretion strictly in accordance 
with the terms of proviso 1 tos. 34 of Act. 
But if it were possible for us definitely to 
say that consent was withheld on improper 


grounds, it would not be possible for us to. 


substitute our consent for that of the Court 
of Wards, nor, of course, can we direct the 
Court of Wards now to accord its consent 
some eleven years after the death of Shankar 
Bakhsh Singh. Nor would.it be possible 
for us to say that the consent of the Court 
of Wards, having been improperly withheld, 
must be deemed to have been accorded. 
In other words, the Court of Wards, accord- 
ing to our conclusions, withheld its consent, 
and whether that consent was properly or 
improperly withheld, is not a matter that re- 
quires to be considered now, even if itis a 
matter that can be considered since a finding 
tothe effect thatthe consent was improperly 
withheld can lead to no practical result. 

It was argued on behalf of the objectors 
appellants, that if it be held that consent 
was at first given by the Court of Wards 
and was afterwards withdrawn, that action 
was within the competence of the Court of 


Wards. Reference was made as to the 
general principle involved to a 
ruling’ reported as Nagardas Vachraj 


vy. Anandrao Bhai (8) and alsoon s. 21 U. 
P. Act Iof 1904. (The United Provinces 
General Clauses Act). That section runs 
as follows: 

“Where by any United Provinces Act, a power 
to issue notifications, orders, rules or bye-laws is 
conferred then that power includesa power, exercis- 
able in the like manner and subject to like sanction 
and conditions (if any), to add to, amend, vary, 
or- rescind any notifications, orders, rules or bye- 
laws so issued.” 

` Having regard to what is contained in 
the above section we see no reason for taking 
the view that the Court of Wards could not 
withdraw a consent once given unless 
possibly it withdrew, its consent on impro- 
per grounds. It seems to us to be very desir- 
able that the Court of Wards should have 
power to withdraw, on proper grounds, a 
consent previously given, sinceit is easy to 
imagine cases, in which important 
facts, previously unknown to it, might 
have ccme tothe knowledge of the Court 
of Wards after the giving of: its 
consent. As however our view is that this 
was not a case of withdrawal of consent, 
we need not further consider that aspect 

(8) 31 B. 590; 9 Bom, L R 495, 
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of the matter. From the view we take, it 
follows that the will of July 28, 1904, 
was invalid because consent to it was with- 
held by tha Cour: of Wards, and it follows 
that Letters of Administration in respect 
of it ought to have been granted to the 
applicants-respondents, This is sufficient 
for the decision of the appeal but there 
are two orthree points which: occurred 
to us during the hearing of the ap- 
peal, and on which we heard what the 
Counsel for the respective parties had to 
say. Wethink it desirable briefly to in- 
dicate those poiats before we conclude this 
judgment. 

The first point is that it is clear from the 
agreement executed by Ganga Bakhsh 
Singh in favour of Shankar Bakhsh Singh 
on January 7, 1904, (Hx. A-21), that Ganga 
Bakhsh Singh agreed, as a consideration for 
the execution ofa will in favour of Shankar 
Bakhsh Singh’s wife for her life and after 
her death in favour of Ganga Bakhsh 
Singh and hissons to pay Rs. 50 a month 
to Shankar Bakhsh Singh as long as he ` 
lived, from the first of the month following 
the monthin whichthe will was executed 
and submitted for theconsent of the Board 
of Revenue. The question is, did Ganga 
Bakhsh Singh make those payments? If 
he did not,it seems clear that neither her 
nor his sons would be entitled to claim any 
benefits under ths will. ‘This important 
point seems entirely to have been lost sight 
of when the case was before the learned 
Judge of the trial Court. 

On our suggesting this point, the learned 
Counsel for the applicants respondents con- 
ceded that there was nothing illegal about 
the agreement executed by Ganga Bakhsh 
Singh and that if the terms of that agreement 
were not carried out. by Ganga Bakhsh 
Singh he and his sons were no; entitled to 
benefit under the will. He said, however, 
that the monthly. payments were, in fact, 
made to Shankar Bakhsh Singh as long 
as he was alive, and that that, if necessary, 
can beproved by evidence—that evidence, 
he said would be oral. The learned Counsel 
for the objectors appeallants said that they do 
not admit that the payments were ever 
made: in anycase, according to them, no 
payments were made after the year 1906. We 
have not thought it necessary to direct 
that evidenceto be taken at thislate stage 
on this point, since it was never raised at 
all in the court of first instance. It is however 
clear it is a point ofimportance, going to 
the root of the matter and tnat it would 
require to be investigated if the will were 
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held to be otherwise valid and enforce- 
able. The next point that occurredto us 
was whether the applicants have any 
locus standi in the lifetime of the widow 
Musammat Raj Rani,since she under the will 
has a life interest in the estate, and it is 
not easy to see what the practical result 
would be of :granting of letters of admin- 
istration to the applicants, who cannot inter- 
fere with the estate while the widow is alive. 
On that point we were referred by the 
Counsel forthe applicants respondents to 
s. 232 and the immediately following sections 
in the Succession Act, and also to ss, 253, 254 
and 255 of the Act. 

We think that the grant of letters of ad- 
ministration, subject possibly to certain ex- 
ceptions, might, within the terms of the 
Succession Act, have been granted to the 
applicants, if-the will propounded by them 
were impeachahle, but the Counsel. for the 
objectors-appellants maintained that the 
widow has been in possession of the estate 
ever since the death of Shankar Bakhsh 
Singh in 1922, and that the object of the 
present application Is notreally to obtain 
lester; of administiation butto obtain an 
adjudication as tothe validity of the will of 
1904. For the principles invoived, he made 
reference lo two rulings reported in Lalit 
Chandra v. Baikuntha Nath 5 Ind. 
Cas. 395 (9), and Parsania v. Hari 
Chandra Das16 Ind. Cas.’ 588 (10). It is 
contended that in all the circumstances 
letters of administration sought not to be 
_granted tothe applicants. This contention 
-is not without force, but it is not necessary 
for us to decide the point definitely, and we 
do not decide it. . Lastly, we raised the 
point whether the applicants have any 
rights left, having regard to the fact that 
Ganga Bakhsh Singh has predeceased the 
widow, Musammat Raj Rani. On that 
point, the learned Counsel for the appli- 
cants referred us tos. 119, Succession Act, 
He.urged that on the death of Shankar 
Bakhsh Singh Ganga Bakhsh Singh ac- 
quired a vested interest in the property 
which passed to his representative on his 
death without his having received the 
legacy. Even from 
however the position of the applicants is 
not free from ambiguity, especially as 
regards the shares of six annas, five annas 
and five annas, provided in the 
will for Dwarka Nath Ajudhya Nath 
and Tirbhuwan Nath respectively. If 
they take as representatives of Ganga 

(9) 5 Ind. Gas, 395; 14 O W N 668; 15 Or L J 305, 

(10) 16 Ind. Oas. 588, 


MUHAMMAD IRFAN aii KHAN v. MUHAMMAD TAHIR ALL KHAN: 


this point of view: 


-salary of the imam 
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Bakhsh Singh ` according to the provi- 
sions of s. 119, Succession Act, their 
shares would be equal. This point also 
‘however does not call for a definite decision 
from us. 

We have now dealt, as far as il is neces- 


‘sary, with the fresh points that occurred to 


us, and were discussed at the hearing of 
the appeal. It only remains for us to 
say that, as we take the view thatthe will 
of July 28, 1904, was never consented to by 
the Court of Wards, that will was invalid, 
and letters of administration in respect 
of it ought not to have been granted toths 
applicants respondents. We therefore al- 
low the appeal, and set aside the orders 
of the learned Judge of this Court 
granting the letters of administration. The 
objectors-appellants are allowed their costs 
in both courts. 
XN. Appeal allowed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. $92 of 1930 
November 14, 1932 
NIsMATOLLAH ANU BENNET, dd. 
MUHAMMAD IRFAN ALT KHAN ano 
ANOTHER — PLAINTIFFS — APPELLANTS 
versus 
MUHAMMAD TAHIR ALI KHAN — 
Daraenvant ~RaseonvEnrt, 

Muhammadan Law—Wakf—Hcecution of wakf 
before Mussalman Wakf Validating Act (VI of 1913) 
-Bulk of income from property not dedicated to 
religious and charitable objects—Validity of ‘wakf— 
Charge created on the property. 

Where according tothe terms of a wakf executed 
before the passiog of the Mussalman Wakf Validat- 
ing Actand comprising of a ‘house worth about 
Rs. 4),000 and zemindari property fetching a net 
income of Rs, 600 per annum, the mutawallis were to 
spend the income from the property for religious 
objects Rs. 112, Sshools Rs. 29, personal annuities 
Rs 158, per annum and the balance was to be utilis- 
ed for repairing the house, managing the village and 


. towards the personal expenses of the mutawallis, and 


it was also provided that the heirs of the wakif and 
the mutawallis could live in the house free of 


rent: $ 

Held,-that the wakf was not valid, inasmuch as the 
document did not conform tothe canons of Muham- 
madan Law, the bulk of the income not being de- 
dicated to religions and charitable objects, Bella 
Malv: Ata Ullah Khan (1), relied on, 

Held, further, that a valid charge was created by 
the document on the property forthe religious and 
charitable purpose to the extent of Rs. 100 for the 
and repairs of the. mosque, 
and Rs 29 


v. Amarchand Kundu (2), followed. 
The test in such cases is whether there was a 


` substantial dedication of the properties included in 
~ the wakf to charitable purposes 


S.C, A, from a decision of the District 


- Judge, Moradabad, dated April 2; 1930. 
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Judgment.—This is a second appeal 
by the plaintiffs whose suit has been 
dismissed by both the lower Courts. 
The following family trees are rele- 
vant: 


QAZI MOHAMMAD ISMAIL. 
(died on May 6, 1911) 
| 





| 
Jalil Ahmad (died August 
9, 1911) Musammat Sughra 
(divorced on March 22, 1908) 
(A daughter of Musammat 
Mariam), 








l 
Shafiqa Khatun (died about 
1921) Yunus Ali Khan 
(died pa 1920) 


| 
(Plaintiff No, 2) 
Musammat Hanifa 
Khatun (Born 1920), 


| 
(Plaintiff No. 1) 
Muhammad Irfan 
(Born 1907 or 1908). 





A VER ALI KHAN, 


| 
Yunus Ali Khan 
(died about 1920). 


The wakf in question was admiltedly 
executed on August 22, 1906, by Qazi 
Muhammad Iemail, and it comprises a 
house and 10 biswas of zamindari in a 
certain village. The relief asked for by 
the plaintiffs is: On the establishment of 
the plaintiffs’ proprietary right and posses- 
sion and the ineffectiveness and the 
invalidity of the document executed by 
Qazi Muhammad Ismail on August 22, 
1906, it may be declared that the plaint- 
iffs are owners in possession of the prop- 
erty in dispute by virtue of inheritance 
from their mother and that tne defendants’ 
name wrongly stands recorded in the 
papers without any right. The plaint set 
forth that the wakf was made under the 
circumstances mentioned in para. 4. As 
Qazi Muhammad Ismail apprehended that 
Musammat Sughra would subsequently get | 
the property of her husband entered in her” 
name by some excuse, so he fictitiously 
executed this deed of wakf and saved the 
property in dispute from Musammat Sughra. 
The executant did not make himself 
mutawalli, but inthe deed he made his 
son-in-law Muhammad Yunus Ali Khan 
and the brother of his son-in-law Muham- 
mad Ibrahim Ali Khan the two mutawallis, 
The plaint claimed that the deed of wakf 
had never been carried into effect. 


The written statement of the defend- 
ant claimed that the wakf was valid, and 
that Qazi Muhammad Ismail, the wakif, 
had put the mutawallis into possession of 


i 
Ibrahim Ali Kban 
(died about 1971) 


Mohammad Tahir Ali Khan 
(defendant). 
the endowed property and withdrawn 
himself from ccntrol. Other points of 
limitation, etc., were pleaded in the written 
statement but only issue No. 1 was decid- 
ed by the court of first instance. That 
issue was “whether the deed of wakf dated 
August 22, 1996, is invalid and has not been 
acted upon?” The Munsif decided in 
favour of the defendant and held that 
decision of issues Nos. 2 to 6 was not 
necessary. The plaintiffs appealed, “and 
the lower Appellate Court has written along 
aud ¢omplete jidgment which deals, how- 
ever, only with issue No. 1, and incidental- 
ly mentions limitation and other poinis 


-merely to say that there was no argu- 


ment addressed to the lower Appellate 
Court on these points. We consider that 
the lower Appellate Court did not intend 
to come to any finding on issues Nos. 2 to6. 
The lower’ Appellate Court also dismissed 
the suit of the plaintiffs on the ground 
that the wakf was a valid wakf and that 
it was given effect to, and that the muta- 
wallis had continued during their lifetime 
to administer the property as wakf. The 
question, therefore, before us in appeal is 
whether the wakf is a valid wakf in 
accordance with the terms of the Muham- 
madan Law ornot, The wakf was execut- 
ed in 1906, prior to the passing of the 
Mussalman Wakf Validating Act, and, 
therefore, the validity or otherwise of the 
wakf must be decided on the law as it stood 
prior tothatAct. Itis agreed that the law 
to apply is contained in a number of rulings 
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of their Lordships of the Privy Council, 
of which we may refer in the first place 
to Balla Mal v. Ata Ullah Khan (1). This 
is a recent ruling of 1927 in regard to a 
wakfnama prior to the Act of 1913, and 


on p. 374* it is laid down as follows: 

“With regard to wakfs created before the pass- 
ing ofthe Act, the test still is, as laid down by the 
Board in Muhammad Ahsanullah Chowdhry v. 
Amarchand Kundu (2), Majibunnissa v. Abdur 
Rahim (31, Mutt Ramanandan Chettiar v. Vava 
Levvai Marakayar (4) and Solehman Quadir v. 
Salimullah (5), was there a substantial dedication 
of the properties included in the wakf to chari- 
table purposes ? The test may sometimes be difficult 
of application, and in applying it the courts especially 
since the passing of the Act, will not be disposed 
to construe the provisions of the deed too strictly, 
but still the question must remain whether the 
properties included in the wakf have been sub- 
stantially ‘dedicated to charity or whether they have 
been put into wakf by the settlor with the real 
object of effecting some non-charitable purpose, such ag 
for instance that of makinga family settlement of his 
property which would otherwise be invalid as oy posed 
to the Muhammadan Law of succession.” 


In Muhamvad Ahsanulla Chowdhry v: 
Amarchand Kundu (2), at the bottom of 
p.9097, their Lordships of the Privy Council 
laid down as follows : 

“On the other hand, they have nct been referred, 
nor can they find, any authority showing that, 
according “to Muhammadan Law, a gift is good as 
a wakf unless there is a substantial dedication of 
the property to charitable uses at some period of 
time or other '. . Their Lordships, therefore, 
look to see whether the property in question is in 
substance given to charitable uses,” 
and at p. 511$: 

“If indeed it were shown that the customary use 
were of such magnitude as to exhaust the income, 
or to absorb the bulk of it, such a circumstance 
would have its weight in ascertaining the intention 
of the grantor’ But the court, in tbe execution 
proceedings, considered that the charitable outlays 
which he contemplated were of small amount com- 
pared with" the property. Under these ‘dir- 
cumstances their Lordships agree with the High 
Court that the gift in question is not a bona fide 

dedication of the property.” 

That is, in that case it was decided 
there was not a bona fide dedication 
because charitable outlays were of small 

(1) 103 Ind, Cas. 518; A TR1927 P C191; 540A 
372; 9 Lah 203; 3M LJ 166; 4 O W N 705; (1927) 
M W N 581; 4tOL J 183; 29 Bom. LR 1289; 31 0 
W N 1092;8P-L T 699; 26 LW 710 (PO). 

(2) 17 O 498; 17 TA 23: § Sar. 476(P O). 

(8:23 A 233; 281 A 15550 WN 177; 11 MLJI 
58; 3 Bom. L R 114; 7 Sar. 529 (P O). 

(4) 39 Ind. Cas :35; A IR1916 P O86;44 TA 
21; 40M 116;32 M L J 101;15 ALJ139: 5L W 
293; (1917) M W N 180; 250 LJ 224; AMI T 215; 
21 O WN 521; 1 PLW 334:19 Bom L R 401 (PO). 

(5) 69 Ind. Cas. 133; AIR 192: P O 107; 491 A 
153; 49 0820; 3l M LT 79; 4 U P L R(P O) 703.43 
M LJ 385; 24 Bom. L R 1257; 270 WN I0; 2A, 
L J1:37 0L J56 (PO) 

*Page of 54 I, A,—| Ha.] 

Page of 17 O — [Bd | 
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amount compared with the property. 
Similarly it has been held in Abdul Fata 
Muhammad Ishak v. ‘Rossomoy Dhur 
Choudhry (6), on p. 88* : 

“In their judgment the Calcutta High Court have 
in this case rightly decided that there is no sub- 
stantial gift to the poor. A gift may be illusory 
whether from its small amount or from its uncerta- 
inty and remoteness. If a man were to settle a 
crore of rupees, and provide ten for the poor, that 
would beat once recognized as illusory.” 

In Muhammad Munawar Ali v. Razia 
Bibi (7), their Lordships of the Privy Council 
stated on p. 324* 

“The bulk of the property is not affected by 
any religious or charitable trusts. . . The re- 
ligious and charitable clauses are no exception 
They are ancillary to the real purpose ofthe deed; 
they deal with matters naturally incident to 
maintaining the dignity ofthe family.” 

One of the reasons, therefore, why in 
this case the wakf was held invalid was 
because the bulk of the property was not 
affected by any religious or charitable 
trusts. Bearing this exposition of the law 
by their Lordships of the Privy Council 
in mind we now turn to examine the 
purticular clause of the deed of wakf 
in question. This document provides for 
the appointment of the two mutawallis 
and set forth that they should spend the 
income from the propérty on charitable 
objects set forth as below, and then proce- 
eds: 


“They should spend the remaining amount of 
income on repairs of housas, management of the 
village and their personal expenses. In case of 
decrease or increase in expenses’ on objects of 
charity, the mutawallis shall be competent to make 
proportionate reduction or increase in the proposed 
exapenses or objects of charity at their discretion. 
The heirs cf the wakf and the-mutawallis shall 
always live in the above house’ made wakf of 


“without payment of any rent.” 


At the end of the deed is a specifica- 


tion of good or charitable expenses 
“(sarf khair)” Then follow these de- 
tails : 

‘Salary of Imam and repairs of the mosque 
of Miran 

. Re p.a. 

Mian ie vs = 100 , 
Salary of Moazzin at the Katra - 

Mosque... . Pi 12 (yy 
Subscription to Madarsa Bahadur 

Khan ne wee Pa 3 A 
Subscription to Madarsa Sirajia DEN Gi 
Nazarna to Mian Fakhra Alam of 

Shabjahanpur ses an -38 i 
Subscription to Nadwatululma at 

Lucknow w on 2 yy 


(6) 22.0 619; 22 I A 76; 6 Sar. 572 (P O). 
(7) 27 A 320; 32 LAR6;2 AL J513; 20LJ 179; 
9,0 W N625; 15 ML J 261; 8 Sar, 788 (P O). 
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Hafiz Niaz Beg or wi 12 , 
- Balary of Musommat Qudrat, wife of 
Saiyad Faiyaz Ali E ies 12 ji 
Salary to Musammat Mariam, wife 
of Qazi Mahbub Ali of Moradabad, 
at the rate of Rs. 3 p.m. ee 36 i 
Salary of Basharat Khan and Saiyad 
Said Ali... 6? 


The total amounts annually of these 
. provisions are as follows : 


Religious sai 112. 
Oharitable for Schools vue 29 
Personal annuities . 138 

Total as 299 


The lower Appellate Court has stated 
in regard to the provision of Rs, 158 for 
pers nal annuities : 

“1 gee no reason to suppose that the Qazi was 
doing anything more than arranging for the: con- 
_ tinuance of the charitable payments that he had 
been accustomed to make when he was himself 
the owner of the property ” 


The lower Appellate Court has also 
stated in regard to these persons that 
one of them was Musammat Mariam, the 
mother of the wife of the wakif’s son and 


“there is nothing in particular toindicate who the 
other people were.” 


: Jt does not appear, therefore, that there 
is anything to support a finding that the 
Rs. 158 for the personal annuities was a 
payment of income for charitable pruposes. 
It appears, therefore, that the items which 
are shown to be for religious and chari- 
able purposes were Rs. 112 and Rs. 29, 
that is a total of Rs. 141 per annum. 
But even if the Rs. 158 were considered 
to be for charitable purposes, we consider 
that the case would not be substantially 
different. The lower Appellate Court has 
held.that the net income in zamindari 
propery at the time of the wakf was 
- Rs. 600, basing its finding on the fact 
‘that the property was let out for that 
amount at that time. There was also a 
house in regard to which the provision 
was that the heirs of the wakif and the 
mutawallis should always live in the house 
without the payment of any rent. The 
lower Appellate Court found that it was 
impossible to come to any finding as to 
the market value of this house or 
whether or not it had any market 
value at that time, although a Commis- 
sioner had reported that the materials of 
which the houses were composed in his 
opinion would cost Rs. 40,000. It was 
argued for the respondent that a certain 
amount of money ought to be allowed for 
` annual repairs of the house, which, Counsel 
submitted, would be Rs, 50 per anntm, 
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The deed directed that after paying these 
specific amounts the balance of the income 
should be spent on the repairs of the 
house, the management of the village and 
the personal expenses of the mutawallis. 
But even if we allowed Rs. 50 for the 
annual repairs of the house, there would 
still remain the bulk of the income of 
the estate which is not dedicated to 
religious or charitable objects. | 

It is also to be noted that in regard to 
the Rs. 158 for annuities, eventually these 
annuities will cease when the recipients 
die. Under the terms of the deed it is 
optional to the mutawallis to use the 
surplus so arising for increasing the ex- 
penditure on charity or not. They may, 
if ‘they prefer, retain these amounts for 
themselves for their personal expenses. 
It is clear, therefore, that the sicuation 
ultimately will be, when these annuilants 
have died, that the only emount which 
the mutawallis will heve to spend will be 
Rs. 141 for religious and charitable objects, 
and whatever cost there is for maintena- 
nee of the house. Asthe mutawallis live 
in thes house these repairs will be for 
their own benefit. The bulk of the inc-me, 
therefore, cannot be said to be dedicated 
to religious or charitable objects. The 
house is worth a certain amount as a place 
of residence, be it large or small, and this 
amount is ‘not devoted to religious or 
charitable purposes as the provision ‘in 
the deed is that the heirs of’ the wakif 
and the mutawallis shall live in this house. 


“It, therefo:e, appears that the wakf is not 


a document which conforms to the canons 
of the Muhammadan Law as laid down 
by their Lordships of the Privy Council, 
and, therefore, it is not a valid wakf. 

In holding that the deed is not a valid wakf 
we hold'that there is-a valid charge c:eated 
by the document on the property for the 
religious and charitable purposes to the 
extent of Rs. 100 for the salary of the 
Imam and repairs of the mosque, Rs. 12 
for the salary of the mua:zin,.and Rs. 29 
grants to schools. In this we follow their 
Lordships of the Privy Council in Muham- 
mad Ahsanulla Chowdhry v. Amarchand 
Kundu (2), where they express agreement 
with the finding of the Calcutta High Court 
at p. 503* to the effect that there was no 
wakf but a valid charge created for the 
portion of the income dedicated to religious 
and charitable purposes. We are also 
of opinion that the items of personal 


annuities totalling Rs. 158 per annum 
*Page of 17 O - [kd] - 
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constitute a valid charge on the property 
in question for the benefit of those 
individuals. These annuities of course 
will not be heritable. Accordingly we allow 
this appeal, and remand the case for dis- 
posal by ihe lower Appellate Court, on 
the remaining issues Nos, 2 to 6 under 
O. XLI, 1. 23. Costs hitherto incurred in 
the courts will abide the result. f 

N.-A. Case remanded. 


CALCUTTA HIGH COURT 
Civil Reference No. 10 of 1932 
February 21, 1939 ~ 
MALLIK. AND JAOK, Jd. : 
PAHAR UJALABA CO-OPERATIVE. 
BANK AND oTHERS—DECREE-HOLDERS 


VETSUS 
ADU BHUIA AND orares—J uDGMENT- 
DEBTORS. 

Co-operative Societies Act (II of 1912), 3:48 ~ 
Rules framed by the Bengal Government under s. 48, 
r. 22 \7)—Award made by Inspector of Societies as 
arbitrator—Necessity of filing in court — Award, 
whether requires stamp. 

Anaward given by the Inspector of Co-operative 
Societies appointed as arbitrator by the Registrar of 
Co-operative Societies under r. 22 of the Rules 
framed by the Bengal Government under s. 43 of the 
Co-operative Societies Act, has the force of a decree 
and before it can be enforced as a decree it. is not 
necessary to file it in court as inthe case of awards 
by arbitrators appointed by the contract of parties. 

Such awards need not be stamped. 


©. R. made by the Munsif, Third 
Court; Narayangunj, Dacca. 
- Order.—This is a reference by the 
Munsif, Third Court, Narayangunj, Dacca, 
under r. 1, O. XLVII, Civil Procedure Code. 
Applications were made to his court for 
execution of certain awards of-ihe Ins- 
pector of Co-operative -Oredit Societies 
appointed arbitrator by the Registrar of Co- 
operative Societies under r. 22 framed under 
8.43, Act IL of 1912 by the Bengal Govern- 
ment. The problem as it presented -itself 
to.the learned Munsif was whether by the 
order passed under s. 43 (2) (1), the juris- 
diction of the Civil Court was ousted and 
a special Court of final jurisdiction created 
for the trial of domestic disputes of 
the societies or whether it was intended 
“by the legislature that the award of the 
arbitrator should have the same effect as 
the award of an arbitrator appointed by the 
_parties and that before any execution be 
possible the award should be filed in court 
under the provisions of Sch. II, Civil 
Procedure Code (ss. 20 and 21) and a decree 
Obtained from the Civil Court, Section 43 
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(2) (1) of the Act states that the Local 
Government may make rules providing 
that disputes between members of the 
society may bereferred by the Registrar 
to arbitration and providing for the en- 
forcement of the awards of the arbitrators. 
Rule 22 (6) provides that an award of 
the arbitrator if not appealed against 
within one month, shall (as between the 
parties to dispute) not be called in ques- 
tion in anyCivil or Revenue Court and 
shall in all respects be final and conclu- 
sive. Rule 22 (7) adds that such awards 
shall, on application toany Civil Court hav- 
ing local jurisdiction, be enforceable in the 
same manner as a decree of such court. 
Paragraph 5, 8.43 of the Act provides that 
all Rules made underthe section shall on 
publication in the local official gazette have 
effect as if enacted in the Act. f 

It is clear that by these provisions the 
jurisdiction of the Civil Court is not 
ousted. In joining the society its members 
agree to abide by its rules; thus they con- 
tract that their disputes shall be decided 
as directed by the Act, and under these 
provisions of the Act the arbitrator's 
awards are enforced by the Civil Court. 


.Such awards are quite different from or- 


dinary arbitration awards and there is no 
reason to’ suppose that it was intended 
that Sch. I], Civil Procedure Code, should 
apply to them, and there is no question 
of this Rule being ultra vires of the Rule- 
making power of the Local Government 


‘for it isa rule which the Local Government 


is authorized to make under the provisions 
ofthe Act. Another question that.has been 
referred tous is as to whether these awards 
should be stamped or not. The’ Munsif 
seems to be of opinion that they should 
this connection he 
has referred. to note (3) added to the Go- 
vernment Notification. in. the General 
Circular Orders of. the Registrar of Co- 
operative Societies, Bengal (1913-1930). 
(Published in 1931, p. 17), This note evi- 


.dently refers to awards of arbitrators 


which have to be filed in court before any 
decree can be passed on them. An award 
given by the Inspector of Co-operative 
Sovieties appointed as arbitrator by the 
Registrar of Co-operative Societies under 


. T.22 of the rules is not such an award. 


It has the force of a decree and before it 
can be enforced as a decree it is nob neces- 


sary to file it in court agin the case of 
_awards by arbitrators appointed by the 


contract of parties. In view of the obser- 
vations recorded above the ,first.. point 
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raised by the Munsif should be answered 
in the affiametive and asthe award need 
not be stamped, ihe second point would not 
alise at all, 


N. Reference answered. 


en 


ALLAHABAD HIGH COURT 

Execution First Civil Appeal No. 191 of - 

1932 
July 24, 1933 
MUKERJI AND BENNET, JJ. 
Musammat RAM KATORI AND ANOTHER 
— DECREE-HOLDERS—APPLICANTS 
versus 
Moloi SHAFIQ AHMAD AND ANOTHER 
—J UDGMENT-DEBTOLS— OPPONITE-Pakty. 

Civil Procedure Code (Act V of 1908), 8 47,0. XLI, 
r. 6(2)—Appeal against preliminary decree—Subse- 
quent passıng of final decree—Application jor 
execution~ Power of court to stay execution—O, XLI, 
r, 6 (2), applicability of—-Order dismissing application 
—Appeal, competency of. 

There was a preliminary decree for sale on a mortg- 
age deed and a first appeal was taken against that 
preliminary decree. Subsequently, a final decree was 
prepared tor .sule and the decree-holder applied for 
execution of this final decree. As an appeal was 
pending from the preliminary decree the execution 
application was dismissed. 'ihe decree-holder pre- 
ferred an appeal from this order: 

Held, (i) asthe order definitely stated that the 
execution application was dismissed, it was an order 
under, 8 4/, Civil Procedure Code, and the appeal 
was competent; ] 

ivi) that an appeal against a preliminary decree is 
also by implication an appealagainst a final decree, 
although 1t is notan appeal in express terms against 
the final decree and O. XLI, r. 6 (2; was applicable tu 
the case; ` 

viii) that the order of the execution Court was not 
correct in dismissing the execution application as 
O. Xul, r. 6, sup-r. (2) only empowers the cout 
against whose decree an appeal is pending to stay 
the application for execution and not to dismiss it. 

Ex. F. A. frcm the decision of the Ad- 
ditional Subordinate Judge of Moradabad 
dated February 27, 1932. 

Mr. Vishwa Mitra, for the Applicants, 

Mr. Panna Lal, for the Respondents. 

Judgment.—This is an execution first 
appeal by the decree-holders against an 
order of the execution Court dismissing the 
application for execution by sale of mort- 
gaged property. The facts are that there 
was a preliminary decree for sale on a 
mortguge deed and a first appeal has been 
taken against that preliminary deciee. 
Subsequently a final decree had been 
prepared for sale and the decree-holders 
appued for execution of the final decree, 
‘the order in question is that as an appeal 
was pending from the preliminary deciee 
anq turthgr property in addition - to the 
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mortgaged property had been attached by 
the decree-holder, the sale should not be 
allowed, and the execution application for 
sale was dismissed with costs. A preli- 
minary objection was taken that no appeal 
lay. As the oder definitely states that the 
execution application is dismissed, we con- 
sider that it is an order under s.47 of 
the Civil Procedure Code and an appeal 
does lie. The proper procedure for the 
execution Court would be to act under the 
provisions of O. XLI, r. 6 sub-r. (2). That 
Tule states thatthe court may stay execu- 
tion: 
-“On such terms as to giving security or otherwise 
as the court thinks fit until an appeal is disposed of.” 
It was, however, argued that there is ro 
appeal against the final decree. The 
language used in the sub-rule is “and an ap- 
peal is pending from such decree.” We 
consider, however, that the sub-rule will 
apply, because if the appeal is allowed, 
not only that the preliminary decree will 
besst aside but the final decree will also 
be set aside. This no doubt is giving an 
extension to the literal meaning of the 
words quoted, But we consider that by 
implication those words must be taken to 
govern the present case. A final decree 
18 based ona preliminary decree and con- 
tains within itself the adjudication bet- 
ween the parties which had already been 
made in the préliminary decree and to that 
extent an appeal against a preliminary 
decree is also by implication an appéal 
against a final decree, although it is not 
an appeal in express terms against a fina 
decree. - 
We consider that the order of ihe execu- 
tion Court is not correct in dismissing the 
execution application as O. XLI, r. 6, sub- 
ri (2) only empowers the court against 
whose decree an appeal is pending to stay 
the application for execution and not to 
dismiss it, And the order of costs is not 
justified, 


Accordingly: we allow this appeal to this 
extent that we set aside the order c the 
lower Gourt dismissing the execution ap- 
plication with cosis aud instead we grant 
an order for stay of the execution applica- 
tion and we direct that that stay will be 
granted on such terms as to giving security 
of otherwise asthe lower Court thinks fit, 
having regard. to the terms of O. XLI, r. b, 
sub-r, (2). We make this order because it 
has been brought to our noticethat by an 
order of this- court dated November 10, 
1952, the order of attachment of property 
other than the mortgaged property hak 
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been somewhat modified and it is necessary 

for the lower Courtto enter into this ques- 

tion again. We make no order as to costs. 
N. a Appeal allowed. 


_, _ PATNA HIGH COURT 
Civil Revision Petitzon No, 187 of 1933 
. duly 12,1933. 
Rowan, J. 
E. C. DECRUZE— PETITIONER 
VETSUS ` ' 
Mers L, T. PITTS—OPPoSsITE PARTY. 
Limitation Act (IX of 1908), s. 8, Sch. I, Art. 
163—Application for restoration of suit dismissed 
for default—Limitaiion:—Starting pomtb—Power to 
extend time—Civil Procedure Code (Act V of 1908), 
0. IX, rr. 4, 85, 9—Summons returned unserved— Plaini- 
if is entitled to three months’ time—Application, 
for restoration barred—Application for review, whe- 
ther lies—Practice— Order to take steps without 
specifying what steps are to be taken, propriety 
of 


An application under O. XLVII, r. 1, Civil Pro- 
cedure Code, designed merely to escape the con- 
sequences of the law of limitation is not maintain- 
able when the proper remedy was an application 
under O. IX, r. 4 or r, 9, and the period for.such 
an application has expired. 

Under Art. 163, Limitation Act, the period of 
limitation for an application for restoration of a 
suit dismissed for default runs from the date of 
dismissal and not from the date on which the ap- 
plicant had knowledge of the dismissal. 

Section 5, Limitation Act, is not applicable to 
such applications and the court has no power to 
extend the time for making such applications. 

When the summons is returned unserved, the 
plaintiff is entitled under O. IK, r. 5, Civil Pro- 
cedure Code, to three months’ time.for tracing out 
the defendant and the court cannot dismiss the 
suit before this period has expired. 

Dictum—It is undesirable for courts of first. in- 
stance to note in the order sheet that a date is 
fixed for taking steps without specifying what the 
steps are which the party is required to take. |p. 
180, col. 2.] 


C. R. P. from an order of, the Small 
Cause Court Judge, Patna, dated Febru- 
ary 18, 1933. 

Qazi Nazrul 
tioner. l 

Mr. B. B. Mukherji, for the Opposite 
Party. 


Judgment.—This is an. application 
presented by the defendant ina pending 
Small Cause Court suit. The proceedings 
have had a somewhat chequered history 
and the recital of a few 
to make matters clear. The suit which 
was for a claim of Rs. 447 was based on 
a handnote bearing date June 16, 1929, 
and was instituted on June 15, 1932.” Sum- 


Hasan, for the, Peti- 


mons was issued fixing July 15, 1932 for. 
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‘restored to the file. 


dates will help . 
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disposal and thè serving officer returned 
the summons unservedon July 6, 1932. 
On July 15, 1932, the plaintiff put in ap- 
pearance and was directed, the sum- 
mons having come back unserved, to take 
steps by the following day. The order 
sheet does not say what steps. On the 
16th the plaintiff petitioned for time and 
the case was adjourned to July 21, for 
taking step. The order sheet does not 
say what step. On July 21, 1932, no step was 
taken. The order was “put up tomorrow 
orders.” On July 22, no step was 
taken. The plaintiff did not respond on 
call and the order passed was “that the 
suit be dismissed for default.” The order 
Joes not show under what provision of 
law it was passed; but it appears to have 
been supposed that the order was passed 
under r. 2 or r. 3 of O. IX. 

On November 17, 1932, the plaintiff 
presented an application under O. IX, r. 4, 
applying for an order setting aside the 
dismissal. Order XLVII, r. 1, is also 
mentioned inthe petition; but the petition 
was treated as coming under O. IX, r. 4, 
As a matter of fact the necessary court- 


-fee for an application for review under 


O. XLVII, was not paid and moreover it 


‘has been held that an application under 
‘O. XLVII, r. 1 designed merely to escape 


the consequences of the law of limitation 
is not maintainable when the proper re- 
medy was an application under O. IX, 
r. 4 or r. 9 and the period of limitation 
for such an application has expired. The 


-plaintiff alleged that through negligence 
- of her lawyer she had come to know of 
-the dismissal of the suit only on Novem- 


ber 17, 1932. Her application was taken 
up on December 3, 1932 and was granted 
on December 5, 1932, and the suit was 
This was done with- 
out notice to defendant. Thereupon sum- 
mons was issued and defendant appeared 
on February 10, 1933, and was granted 
time till February 17, 1933, for filing 
written statement. In the meantime he 
inspected the record and moved the court 
to review its order passed on Decem- 
ber 5, 1932, on the ground that the 
plaintiff's application for restoring the suit 
was filed out of time and should not have 
been allowed.: The Subordinate Judge 
thought that as the plaintiff came within 
30 days of the date of knowledge of dis- 
missal of the suit, her ‘application to re- 
store ib was within time. This was ma- 
nifestly erroneous, the mistake being due 
to-the failure of the Subordinate Judge 
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to distinguish between Arts. 163 and 164 
Limitation Act. In Art. 163 the starling 
Point is the date of dismissal and there 
is nothing in this article about the date 
of knowledge as there is in Art, 164. Section 5 
Limitation Act, has not been made ap- 
plicable to an application of this kind so 
as to give the court power to extend the 
time. Therefore, the order passed by the 
Subordinate J udge was clearly erroneous. 
The question then is whether this Court 
‘ought to interfere in the exercise of re- 
visional jurisdiction and the most import- 
ant circumstance which might dispose me 
‘to hold my hand is that it is represented 
that the original order dismissing the suit 
on July 22, 1932, was itself irregular. the 
court not having followed the procedure laid 
down inO, IX. I shall, therefore, examine 
“the relevant rules of that order. Rule 2 
provides for dismissal of the suit if on the 
‘date fixed ‘for the hearing, that isto Bay 
‘for the ‘defendant to appear and answer 
(r. 1) it is found -that the summons has 
‘not been ‘served on the defendant in conse- 
‘quence of the failure of the plaintiff to 
‘pay .thecourt-fee etc., on the process. This 
rule applies to the first issue of summons. 
‘Rule 3 applies when on the date fixed for 
“hearing neither party appears. Both these 
rules refer to what happens on the date 
‘which is fixed for the appearance of the 
“defendant ‘and the hearing of the suit. 
Where the summons was duly issued 
“but through no fault of the plaintiff has 
“not been served there are other provisions. 
‘Rule 6 (1) (b) provides that if itis not 
proved that the summons was duly serv- 
‘éd, the court shall direct a second sum- 
mons to be issued and served on the de- 
fendant. It is to be noted that the word 
‘used in this rule is “shall” and not “may’ 
and the wording of the ‘rule appears 10 
imply that ihe “second summons should be 
‘issued ordinarily without charging a seccnd 
process fee. Rule 6, sub-r. 2, makes pro- 
visicn for the special case where it is owing 
to the plaintiff's default that the sum. 
“ons was not duly served or was not 
served in sufficient time directing that 
in“such a cáse the court shall order the 
‘plaintiff to pay the costs occasioned by the 
‘postponement, which I understand to mean 
or include, payment of sufficient process- 
‘fee for issue of a second summons, Order IX 
r. ð, gives the court power to dismiss the 
suit if after a summons has been issued 
tothe defendantand returned unserved the 
plaintiff fai's for a period of three months-to 
‘apply for the issue ofa fresh summons, 
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unless within that time the plaintiff shows 
cause for extending the time. 

_ It is manifest that the summons hav- 
ing heen returned unserved on July 6, 
1932, the period of three months to which 
the plaintiff was entitled for tracing out 
the defendant had not elapsed when the 
suit was dismissed on July 22, 1932. The 
order of that date was, therefore, prema- 
ture and irregular and it was I think to 
be regretted that the Small Cause Court 
Judge took the course of passing that 
order. In the circumstances, I think I 
should be justifiedin the exercise of discre- 
tion in declining tointerfere withthe subsequ- . 
ent irregular order which was passed by the 
Small Cause Court Judge. The result will be 
that the application is dismissed “but in 
the circumstances of this case the par- 
ties will bear their own costs. Before I 
conclude, I should like to mention that 
it is in my opinion undesirable for the 
courts of first instance to note in the order 
-sheet that a date js fixed for taking steps 
“without specifying what the steps are which 
the party is required to take. f 

A. Application dismissed. 


PESHAWAR: JUDICIAL COMMIS- 
SIONER'S COURT 
Oriminal Appeal No. 164 of 1933 
June 15, 1933 
MIDDLETON, J. O., AND Saapoppin, A. J. O. 
AKBAR—Accosep —APPELLAXT 


versus 
EMPEHROR—Oprostts Parry 
Frontier Crimes Regulation (L41 ` of 1901), 


ss 29,59—Arms Act (XI of 1878),3 9—Joint trial for 
offences under the two Acts—Legality of-—Criminal 
Procedure Code (Act V of 1898), ss 80, 85,40 (k) 
—Trial under s. 29 of the Regulation—Conviction' 
—Appealability of. f 
The mere fact that the offence wiih “which the 
‘accused is charged is one created by the Frontier 
Crimes Regulation and for which punishment Is 
provided by the Regulation, does not make the trial 
for that offence atrial under the Regulation. Con- 
sequently the trial for an offence under `s; 29, 
Frontier Crimes Regulation, is goverred by the 
Criminal Procedure Code and the accused is entitled 
to appeal from an order of conviction. Crown 
v Nazo (I), ‘dissented from Emperor v. Alam 
Teer (2),and other cases referred to. [p. 183, cols, 
2 : 


For convenience;'a sentence imposed upon a pèr- 
son for an ‘offense punishable under the Indian 
‘Penal Code, is -generally referred to asa ‘senténse 
under the Indian Penal Code, but a more preciše 
view is that it is a sentence under the Criminal 
Procedure Code, for an offence rendered punish- 
able by the Indian Penal Code, 

A joint trial-of the accused for offences undèr 
8, 29, Frontier Crimes ‘Regulation and’s.19, Armd 
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Aak; ismoti “openr to any: objeation, [pi]84, cok 
“Cr. A, from anorder of the Additional 


Ter Magistrate, Manshera, dated March. 
1 : 
Lala Ram Labhaya, as Amicus Curiae: 

Kazi Amir Ahmad Khan, K. 8., The. 
Government Advocate, for the Crown. 

Judgment. —Akbar of a villagein 
the Hazara District, has been convicied. 
at- one:trial of offences punishable under 
8.29.0f the Frontier Crimes Regulation 
and- under s.19 ofthe Indian Arms Act; 
he has Leen sentenced to three years’, 
rigorous imprisonment upon each count 
and the two sentences are consecutive; he: 
appeals to this court from rjailand is- not 
represented. l 

The. appeal. involves important legal 
points and has, therefore, been heard by 
the Bench, moreover, as at a first hear- 
ing the learned Government Advocate: con-, 
tested the validity of a decision of this’ 
court'of 1902 on which all subsequent prac- 
tice has: been based, an adjournment was 
ordered'to enable the opposite point of 
view to be argued which has now been 
ably done by Mr, Ram Labhaya as amicus 
curia. 

The trial Magistrate is one empowered 
under s. 30of the Criminal Procedure Code, 
and so far as the trial of the offence 
punishable under the Frontier Crimes Re- 
gulation is concerned, he acted under the 
authority given by s. 59° of that Regula- 
tion. 

“ Section 35, Criminal Procedure Code, pro- 
vides for joinder of charges in one trial and 
sub-s. (3) thereof’ lays down that consecu~ 
tive sentences passed under the section 
shall be deemed to be a single sentence 
for the purposes of appeal; under s. 408. 
(h) of the same Code a sentence of more 
than four years’ imprisonment gives a 
right of appeal to this court. 

On the other hand, in Crown v. Nazo (1), 
a revision case of this. court decided in 
1902, it was held that no appeal lies 
against conviction and sentence for an 
offence punishable under ss. 29, 300r 37 of 
the Frontier Orimes Regulation. The same 
judgment also indicated that powers of 
revision in connection with such convic- 
tions and sentences are limited under the 
Regulation to “the Commissioner”. 

“The judgment was in respect of a con- 
viction and sentence of an ordinary Grimi- 
nal Court which had acted under e. 59of 
the Regulation and neither the actual 


(1) 4d B13 Cr.: 
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finding nor. the obiter dicta. therain hive 
been dissented from in this. court subse+ 
quently. 

"The “Commissioner” mentioned in s, 49 
of the Regulation is now represented by His 
Excellency the Governor ' “who has .delegat- 
ed his powers of revision’ to the Courts of 
Session and to this.court respectively in con- 
nection with orders passed by Magistrate, 
of the. First Class-and by Courts: of Ses- 
sion. 

The: present practice, therefore, is that 
when an offence under:ss, 29, 30° or 37: of 
the Regulation is tried by the.. ordinary 
Criminal Courts, no appeal is admitted 
to a hearing and powers of: revision are 
exercised by: the Sessions. Judge.or the 
Judicial Commissioner's Court to: the ex- 
clusion of any other. authorities. 

` The judgment of 1902 was: based on 8 
construction of the various sections of thd 
Regulation and fundamentally rested upon: 
the assumption that the “decisions, sens. 
tences and orders” of a Criminal-Court. try- 
ing-an’ offence made punishable by the 
Regulation are “decisions, sentences and: 
orders. under the provisions of the Regula- 
tion", which assumption. would“ naturally 
exclude the possibility that they were “de= 
cisions, sentences and orders”: under the 
Criminal Procedure. Code» 


In relation to the present case - this 
accepted practice would lead to the 
rejection of so much of the appeal as. is 
against conviction and sentence for the 
offence punishable under the Regulation as 
being incapable, but it would be subject. 
to revision. by the Sessions Judge; our, 
consideration of, the appeal in respect of. 
the Arms Act would necessitate our record- 
ing findings which might affect such. 
revision. 

Not only this, but if part of the trial: 
was “under the. provisions of the Regula-, 
tion”, it would appear arguable that, the 
trial was not under s. 35, Criminal Pro-. 
cedure Code, and that it was bad for. 
misjoinder. 


: The ruling referred to was delivered in 
1902 when the Frontier Crimes Regulation 
(IIL of 1901), was a new measure; the court 
noted inits judgment that past practice 
under the former Regulation (IV of' 1887) 
had been that appeals were heard. in 
Sessions Court and revisions from the 
orders thereof were entertained by the 
Chief Court (of the ‘Punjab); the court, how- 
ever, had toconstrue the provisions of the 
new Regulation and did. sọ ọn first prin- 
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ciples without reference to former judi- 
cial decisions, 

Whilst the practice of this court has since 
been dictated by that decision, practice in 
the Punjab (in parts of which the Frontier 
‘Crimes Regulation is still in force) has 
been totally different, and we now have 
the advantage of being able to refer to 
judicial decisionsin that Province. 

So far as we can ascertain, there are 
few published rulings of the Punjab 
Chief Court and Lahore High Court on the 
subject, but this is probahly because the 
practice once established hasrarely been 
questioned, just as inthe case of the op- 
posite practice in this Province. 

- In Emperor v. Alam Khatun (2) a revi- 
sion case decided in.1910’ by the Chief 
Judge ofthe Punjab Chief Court, report- 
ed as Hmperorv. Alam Ahatun (2) it was 


held thats. 48 of the Regulation (barring. 


appeals) and s. 49(granting powers of 


revision to the Commissioner) only apply: 


to cases wherethe special procedure laid 
dowa in the Regulation for trials has been 
followed and not to cases which have been 


tried by the ordinary Criminal Courts in. 


accordance with s. 59. In that case the 
Chief Court actually exercised powers of 
revision and directed a Sessions Court to 
entertain an appeal, thus dealing directly 
with both the revision and appeal. sections 
of the Regulation. 

In alater unpublished ruling of the 
Lahore High Court Sabhai v. Emperor (3) 
Criminal Revision No. 1189 of 1931), Jai 

al, J., held that the High Court could 
exercise full powers of revision in the case 
of a person convicted of an offence punish- 
able under s.30o0f the Regulation by a 
Magistrate dealing withthe case under 
s. 59 thereof, - 

Like the ruling of this court, these two 
Lahore judgments are based on first 
principles without reference to previous 
decisions and all three rest entirely on 
interpretation of the various provisions of 
the Regulation.» | 

In view of this conflict of judicial opi- 
nion, a detailed examination of the Regula- 
tion is unavoidable; it consists of 64 sec- 
tions contained in seven chapters under 
distinctive headings. It includes both 
adjective and substantive Jaw and deals 
with special provisions of a preventive 
nature, special powers of executive type, 

(2) 6 Ind. Vas 9 ¥ 19P RIYIN Or; ll Or, L J 
426: 103 P L R 1910; SI PW R190 Cr, 

(3) 135 Ind. Cas. 707; 33 Or. LJ 333; Ind. Rul. 
(193!) Lab, 243; 34 P L R392; (1932) Or. Cas, 562; 
A 1RIY3 Lab, 436; 13 L585. 
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enhanced or modifed punishments for 
offences under other laws, special tribunals 
and special rulesof procedure in cases 
referred to these tribunals, provisions for 
excluding the jurisdiction of the ordinary 
Criminal Courts in favour of these tribunals 
exercisable by Deputy Commissioner, crea- 
tion of special offences; specification of 
ordinary Oriminal Courts which may try 
these special offences. - 

Various acts are made punishable, but 
there are only three which are offences re- 
garding which the ordinary Criminal Courts 
can exercise jurisdiction. 
- The following sections of the Regula- 
tion are important forthe purposes of this 
‘judgment. 

Section 3 (1) in Chap. I: — 

“The provisions of this Regulation shall take 


effect in cases to which they apply, notwithstand- 
ing anything in any other enactment” 


which should be compared with s. 5 of 
the Oriminal Procedure Code. . . 

Chapter III provides for tribunals to which 
the Deputy Commissioner may refer the 
question ofthe guilt of accused . persons, 
thereafter himself disposing ofthe case to 
the exclusion of the jurisdiction of the ordi- 
nary Criminal Courts. f 

Section 29 in Chap. IV creates an offence 
of carrying arms in certain manner or 
circumstances and provides a penalty for 
the offence, 

Section 30 in Chap, IV creates an offence 
of adultery by a married woman and pro- 
vides a penalty. ; 

Section 37 in Chap. V creates offences 
of disobeying orders passed under the 
Regulation and provides a penalty. , 

Section 48 in Chap. VI, reads :— 

“No appeal shall lie from any decision given, 


decree or sentence passed, or act done, under any 
of the provisions of this Regulation.” 

Section 49 in Chap. VI reads :— 

“The Commissioner may call for the récord of 
any proceeding under this regulation and revise any 
decision, decree, sentence or order given, passed or 
made therein”. | ` 

Section 59 in Chap. VII reads :— - 

“An offence punishabie under s 29 or s. 30 may 
be tried by a Court of Session or by the Court 
of a Magistrate of the First Class. An offence 
punishable under s. 37 may be tried by any Magis- 
trate of the First Class”. : 

Section 60 in Chap. VII reads :— 

“Except as therein otherwise provided, no‘decision 
decree, sentence or order given, passed or made, 
or act done, under Chap. Ili Chap. 1V, Chap. V or 
Chap. VI shall be called in question or set aside 
by any Qivil or Criminal Court”, - 

It may at once be noted that the’ 
offences created by ss. 29, :30 & 37 are 
the only. offences which may be tried by 
the ordinary Criminal Courts, 


1934 


It should also be noted that the embargo 
on interference in s. 60 does not cover 
acts done under Ohap. VII, thus raising 
a presumption that the ac.s of the ordinary 
courts under s. 59 are subje:t to the usual 
interference. 

The 1902 decision of this court is based 
mainly on a construction of ss. 48, and 49; 
the decision in essenca amounting to the 
proposition that “where an ordinary Cri- 
minal Court by virtue of s, 59 tried an 
offence punishable under s3. 29, 30 or 37 
of the Regulation, its proceedings are pro- 
ceedings “under the Regulation”, 

It must be noted that no special pro- 
cedure is laid down for the ordinary courts 
trying such offences, and, therefore, their 
procedure is governed by the Criminal Pro- 
cedure Code, 

As against the views expressed in the 
1902 judgment, it can be argued that the 
“decisions, decrees, sentences, and orders”, 
referred to in Chap. VI are proceedings of 
tribunals set up by the Regulation using 
` the procedure laid down in the Regula- 
tion.- Such proceedings are necessarily 
“ander the Regulation”, but the judicial 
acts of ordinary courts using the procedure 
laid down in the Criminal Procedure Code 
are proceedings under the Criminal Pro- 
cedur Code and not under the Regulation. 

The mere fact that the offence is one 
created by the Regulation and for which 
the punishment is provided by the Regula- 


tion, does not make the trial for that 
ofence a trial under the Regulation. 
‘ For convenience, a sentence imposed 


upon a person for an offence punishable 
under the Indian Penal Code is generally 
referred to as a sentence under the Indian 
Penal Code, but a more precise view is 
that it-is-a sentence under the Criminal 
Procedure Code for an offence rendered 
punishable by the Indian Penal Code. 

It is tuis latter view that, after careful 

consideration, we are forced to adopt in 
spite of the prior rulings. of this 
court in favour of the opposite view. 
‘In doing so, we are fortified by the 
Lahore decisions already referred to and 
by the obviously intentional omission of 
reference to Chap. VIL in s. 60 of the 
Regulation (an omission curiously enough 
thought to support the opposite view inthe 
judgment of 1902). 

Having arrived at this finding, it follows 
that Chap, VI of the Regulation including 
ss. 48 and 49 applies only in cases where 
the special procedure created by the 
Regulation is adopted, and can never 
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apply to proceedings {n ordinary courts 
adopting the ordinary procedure of the 
Criminal Procedure Code, and doing so by 
virtue of s. 59, ; 

In further support of thse position we 
adopt, we note that the learned Judicial 
Commissioner in Emperor v. Naz? (D, 
says: : 

Tiha omission in s. 60 of all reference to Chap. 
VII in which s. 59 occurs, must in my opinicn, be held 
to imply that the ordinary provisions of' the Ori- 
minal Procedure Qode relating to appeals shall not 
apply to a sentence passed, order made etc; by a 
Court of Session or. . . . 2 £ 

With due deference to the learned Judge 
we are unable to perceive how the 
omission of Chap. VII ins. 60 implies that 
the ordinary provisions of the Oriminal 
Procedure Code relating to appeals shall 
not apply to convictions recorded under 
8. 30, Frontier Orimes Regulation. On the 
other hand, a plain reading of this section 


‘Jeadsus to a directly contrary conclusion, 


To us it appears that s. 60 in its plain 
construction leaves the revisional jurisdic- 
tion of this court intact, and if revisional 
jurisdiction under the Criminal Procedure 
Code remains, it will be impossible to 
hold that appellate jurisdiction under the 
Code is abolished. The absurdity-of the 
position becomes manifest when it is 
considered that if the meaning of the 
phrase “sentence passed under any pro- 
visions of this Regulation” as taken by 
the learned Judge is correct, the revisional 
jurisdiction will be invested in two totally 
different authorities, 4. e., the Commissioner 
(s. 49) and this court as the plainreading 
of s. 60 would show. i 

Thereis yet another reason and a weighty 
reason too against the construction placed 
on s. 48 by the learned Judicial Com- 
missioner. Section 30, Frontier Orimes 
Regulation,is a supplement to ss. 498 and 497, 
Indian Penal Code; s. 29, of the Frontier 
Crimes Regulation is an aggravated form 
of s. 19, Arms Act; and s. 37; Frontier 
Crimes Regulation is a complement to 
s. 188, Indian Penal Code. It is difficult 
to follow that while convictions for offences 
under s. 19, Arms Act ands.188, Indian 
Penal Code, when tried by courts under 
the Oriminal Procedure Code, are open 
to appeal, the convictions for aggravated 
or complementary offences are not appeal- 
able. Inihe case of s. 30, Frontier Crimes 
Regulation, the absurdity and anomaly 
to which this reading has led is still 
further accentuated. Nobody has ever 
questioned the legality of a joint trial of 
the abductor andthe delinquent wife, the 
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former under s. 497 or 498, Indian Penal 


Code and the latter under s, 30, Frontier . 


Crimes Regulation, nor so far as we can 
see, is it open to objection. To hold that 
while .conviction’ for an offence under s, 497 
or 498, Indian Penal Code, is open to 
appeal, the other is not so open, appears 
to us absolutely illogical and we cannot 
conceive that the legislature intended to 
lay down a position which is on the face 
of it absurd. The issue of abduction or 
adultery in both the cases is the same; 
a court hearing .an appeal may come to 
one finding’ while an authority exercising 
revisicnal powers under s. 49, Frontier 
Crimes -Regulation, whose powers are very 
circumscribed, may be unable to give 
effect to that finding, or if it has the 
power to revise such a finding on merits, 
may come ‘to a totally different conclusion. 
Further, the anomaly in a case of the kind 
now’ before us is quite obvious, As we 
hold that two’ distinct offences were com- 
mitted, and that these two could be legally 
joined in a single trial, it would be strange 
to 'hold that’ one portion of the sentence 
is, appealable and the other is not, though 
the issué involved in both is practically 
and in substance the same. After the 
delivery of che ruling in Emperor v, Nazo 
(1) by this court; it appears that some 
such consideration of avoiding inconsistency 
and conflict of finding led the Chief Com- 
missioner to delegate his supposed power 
of revision to Judicial Courts, i. e., to courts 
where in the ordinary course appeal would 
or should lie. eS, 

It. follows that in the present case the 
whole- order of the trial Magistrate is 
appealable, that the appeal must be heard 
by this’ court, and that the joinder of 
charges was legal under s, 35, Criminal Pro- 
cedure Code, 

The evidence upon the record shows that 
the appellant was caught inside a house 
upon January 17, 1933, in possession of 
a loaded rifle, bullets and a razor, and 
that he attempted to fire his rifle, when 
discovered. We have no reason to doubt 
the direct evidence upon this point, and 
he was, therefore, guilty of an offence 
under s, 29 of the Frontier Orimes Regula- 
tion, As he held no license for the pos- 
session of, these arms, he was also guilty of 
offence under the Arms Act. The offences 
are distinct offences and we must maintain 
both convictions. 

As regards sentence, however, we note 
that the sentence under the Arms Act is 
more severe than would usually be imposed 
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for mere unlicensed possession of arms . 
without any aggravating circumstances. 
In this case the aggravating circumsta- 
nees were that it was probable that he 
intended to use the arms for an unlawful _ 
purpose; that he had taken precautions 
to elude observation and that he did try 
and evade arrest by the use of them. 
All these aggravating circumstances are 
included as part of the offence under , 
s. 29, of the Frontier Crimes Regulation and 
should. not have been considered when 
imposing sentence under the Arms Act. 
We consider that the ends of justice will 
be met by directing that the two sentences 
of three years’ rigorous imprisonment shall 
run concurrently instead of consecutively, 
To this extent and to this extent alone we 
accept the appeal, 


Ne Appeal accepted. 
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. OUDH CHIEF COURT ; 
Civil Revision Application No, 111 
of 1932 
August 23, 1933 
Auusop, J. 

KUNJ BEHARI—Davenpant — 
APPLICANT 


Versus 
Thakur BAIJNATH — PLAINTIFE— 
OprosiTs Parry. 
Provincial Small Cause Courts Act (IX of 1887), 


8. 2§—Interference in revision uhere party has right 
to appeal. 

On an application for revision under s.25 of the 
Provincial Snail VUause Courts Act, the High Court 
will not interfere with au order of a Subordinate 
Court if itis open to the aggrieved party to institute’ 
a regular appeal. The section is not intended to‘ 
give a general right of appeal. 

iR . against a decree of the- 
First Additional Small Causes Court Judge, 
Lucknow, dated October 10, 1932, 


Mr. Kashi Prasad Srivastava, forthe Ap- 
plicant. 
D. K. Seth, 


Mr. 
Party. . 

Judgment.—This is an application 
under s. 25, Provincial Small Cause Courts 
Act (IX of 1887). It appears that the plaint- 
iff Baijnath instituted a suit against the 
defendant-applicant Kunj Behari in order 
to recover asum of Rs. 94-2-0 on the basis 
ofa promissory note for a sumof Rs. 75 
executed on June 1, 1928. The suit was 
instituted on July 19, 1933, and would-have 
been barred by time except for an endorse- 
ment on the promissory note, dated Decem- 
ber 7, 1930. The endorsement was that 
the defendant had paid a gum of Rs. 18 on 


for the Opposite- 
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account of the sum due, and this endorse- ` 
ment was signed or alleged to have been 
signed by the defendant, that -is,-it was al- 
leged to havehad under it the thumb’ im: 
pression of the defendant. The defendant 
admitted that he had executed the original 
promissory note but he denied that he had 
put his thumb impression to the endorse- 
ment dated December 7, 1930, orthat he 
had paid any money to the plaintiff on 
that date. Thecase came on for hearing 
on August 31, 1932 and'the parties agreed 
that the question whether the deféndant 
had put his thumb -impression to the 
endorsement should be left to the state- 
ment onoath of one Shambhu Dayal who 
was the scribe of the original promissory 
note and the alleged scribe of the endorse- 
ment. 

The case was adjourned to September 
23, to enable the production of Shambhu 
Dayal. On that date Shambhu Dayal did 
not appear, but on a further adjournment 

8 appeared on October 10, and stated on 
oath that the defendant had puthis thumb 
impression tothe endorsement. The learn- 
ed Additional Judge of the Small Cause 
Court therefore gave the plaintiff a decree, 
He further passed an order under the provi- 
sions of s. 35 (a), Civil Procedure Code, that 
the defendant should ‘pay what he describ- 
ed as “an exemplary amount of Rs, 50 by 
way of costs’ as the defendant had 
quite falsely alleged that he had not 
put histhumb impression to the endorse- 
ment and had made the allegation obvi- 
aa to escape the payment of the past 

gbt, i 5 

The defendant has made this application 
alleging that the learned Judge of the Small 
Cause Oourt.had no jurisdiction to award 
costs by awayof compensation under s. 35 
(a) of the Code because the plaintiff has 
not takenfat the earliest possible opportunity 
an objection that this particular defence 
was false to the knowledge of the defen- 
dant, There has been a preliminary ob- 
jection that this court has no jurisdiction 
to interfere under the provisions of s. 25 
Small Cause Courts Act because under’ 
8. 21 of the same Act the defendanthad a 
right of appzal to the District Judge 
against the order requiring him to pay 
costs by way of compensation. I have heard 
the application on the’ merits, ` because it 
appears to me that it cannot strictly be 
said that this court has no-jurisdiction to 
entertain the application even though there 
is a right of appeal. I think however it 
may well be said that thiscourt in exer- 
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cising its jurisdiction ought > nod to in'er-: 
fere with an order against which the law: 
allows an appeal when the party aggrievéd 
has not instituted any appeal. ‘It hàs- 
been suggested that the applicant chose'to' 
come to this court because he thought it: 
advisable to get a ruling upona point’ 
of law which is of general importance. Even' 
if that was the intention of the applicant’ 
it does not affect the general principle, 
which should control the action of this court”, 
in the matter. The provisions of s. 25, Prc- 
vincial Small Cause Courts Act, lay dow: a: 
rule which is to all intents and purpdsés a 
rule for the revision of the orders of Sub- 
ordinate Courts. This section is‘not intended 
to give a general right of appeal. That’ 
being so, Iam of opinion that this court 
should not interfere with an order of a- 
Subordinate ‘Court under s. 25 of the’ Act 
when it is ‘open to the aggrieved party tb’ 
institute a regular appeal. For that reason! 
this application must fail: In the circum- 
stances I do not think that it is: necessary” 
or advisable for me to express any definite: 
opinion upon the points of law involved- in: 
the application, I reject the application- 
with costs. 
N. l Application rejected, 





ALLAHABAD HIGH COURT 
Execution First Orvil Appeal 
No, 463 of 1931 
December 7, 1932 
NIAMATULLAH AND BENNET, JJ. 
Rai Sahib Pandit SHEO KUMAR— 
J UDG@MENT-DEBTOR—APPLICANT 


VETSUS 
Rai Bahadur BALBHADDAR PRASAD 
Tewari —DECsEt-HOLDER— OPPOSITE 
: Party, 

Allahabad High: Court General Rules (Civil', Chap. 
IV, r. 8; para. (a)— Ancestral Land—Gift of property 
by maternal grandfather of judyment-debtor's father to 
judgment-debtor’s father after 186U—Property, if an- 
ces:ral land—Execution—sale by Collector— Validity. 

Where it appeared that the maternal grand-father 
of the father of judgment-debtor made a gut ofa 
certain property to tnefather of the judgment-deb- 
tor after the year 1860, and the property was guught 
to be sold in execution: E 

Held, that the property was not ‘ancestral land" 
within the meaning of General Rules (Civil) Ohap, 
TV, r. 8, and consequently the sale should not be 
held by the Collector. an ao 

Ex. F. ©. A. from the decision of the 
Additional District Judge of Cawnpore, dat- 
ed July 14, 193]. Cae i 

Mr. A. P. Dube, for the Applicant, 

Dr. S. N. Sen and Messrs, G. S; Pathak, 


ix 
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Vishwa Mitra, Nanak Chand and A. M. 
Gupta, for the Opposite Party. 
Judgment.—This is a first appeal 
from an order in execution brought by the 
judgment-debtor. The point in appeal is 
an allegation that the property which the 
decree-holder desires to sell is ancestral 
property and therefore the sale should be 
by the collector. In General Rules (Civil) 
Chap. IV, r.8, there is a definition of the 
words “ancestral land” and the definition 
lays down in para. (2) that the land must 
have been owned continuously in the pre- 
vince of Agra from January 1, 1860, by 
the proprietor or by the person or persons _ 
from whom such proprietor has directly 
or indirectly inherited such lands. 16, is 
contended that the case in question could 


“= gome under the sub-heads (b), (c) or (d). Now 
' the evidence establishes that the maternal 
| grandfather of the father of the judgment- 


7 debtor made a gift of the property in ques- . 


tion to the father of the judgment-debtor. It 
is also admitted that this gift was after 
the Fasli year 1280, that is, after the year 
1872 or 1873. Accordingly the gilt was 
made after. January 1, 1860. The condi- 
tions therefore of r. 8 (a) have not been ful- 
filled because a gift has intervened and it 
has ‘not been a case of a direct holding 
or a transfer by inheritance only. Some 
suggestion was made that the donee might, 


"have, inherited from the donor; but even 


‘if that were co, the fact that instead of 


passing by inheritance the property in ques- 
ticn: has passed by gift 1enders itim- 
possible to hold that the property is now 


ancestral land within the meaning of the ` 


rule in question. Accordingly we dismiss 
this first appeal with costs. 
Nea. > Appeal dismissed. 


.. OUDH CHIEF COURT 
First Civil Appeal No. 6 of 1933 
October 3, 1933 
. Sxtvastava AND ALLSOP, JJ. 
Raja HARNAM SINGH — Dergnpant— 
APPELLANT : 
versus 
Rani BAHU RANI—Puémntirr— 
; RESPONDENT 


Court Fees Act (VII of 1870), Sch I, Art. 1, 
Sch. II, Art. 11-Cross-objections—Court-Jee pay- 


. able. 


-ìn dispute _ of 2 
"Fees Aat and not on the same principle as laid 


Qourt:fee on cross-objections should be paid ad 
valorem according to the value of the subject-matter 
under Art. 1, Sch, I of the Court 


down for the case of appeals in Art. 17 of Sch. II, 
Lakhan Singh v. Ram Kishen Das (1), followed. 
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F.C. A. against an order of the Sub- 
sage, Bara Banki, dated October 18, 
1932, 

Mr. M. Wasim, for the Appellant. . 

Mr. Naim Uliah, for the Respondent. 

Judgment.—This is an office report 
about the deficiency in court-fee’ paid on 
cross-objections. The plaintiff cross-objec- 
tor contends that court-fee should be 
made payable on the same principle as 
laid down for the case of appeals in 
Art, 17 of Sch. II of the Court Fees Act. 
The office hasreported that the court-fee 
should be paid ad valorem according to 
the value of the subject-matter in dispute 
under Art. 1 Sch.I, of the Act. Article 17, 
Sch. II refers in terms to plaints and 
memorandums of appeal, It makes no 


mention of crogs-objections. The word 
“cross-objection” was added to Art. 1, 
Sch. I when the Court Fees Act was 


amended in 19U8 bat no such word was 
added to Art. 17, Sch. II. It appears that 
this omission was due to anoversight but 
it is not our function to legislate; we 
must take the law as it stands. The 
court-fee must, therefore, be paid ad valorem 
under Art. 1, Sch. I of the Act. The 
same view was taken by a learned Judge 
of the Allahabad High Court in Lakhan 
Singh v. Ram Kishen Das (1), and by a 
Bench of this court in First Civil “Appeal 
No. 137 of 1929 and again in First Civil 
Appeal No, 4 of 1931. We accordingly 
accept this reporb as correct and direct 
the plaintiff to make good the deficiency 
of Rs. 307-8 within one month, 

The Counsel for the cross-objector may 
be informed of this order. 
Report accepted, 


N, 
(1) 43 Ind. Cas. 179; 40 A 93; 15 ALJ Bu. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 504 of 1929 
August 2, 1933 
MUKERJI AND BENNET, JJ. 

Tas MUNICIPAL BOARD, AGRA 
THROUGH TAR OHAIRMAN—DeErenDant — 
APPELLANT 
VETSUS 
RAM KISHAN-—PLAINTIFEF — RRSFONDENT 
U. P. Municipalities Act UI of 1916), s. 826—suit 
against Municipality on contract—Limitation— 
Section 826, whether applies—‘Act done or purporting 
to have been done in official capacity’, meaning 
of. ` 3 
The period of limitation of six months provided in 
8.326, U. P. Municipalities Act, for suits against a 
Board or an Officer of the Board in respect of ‘an act 
done or purporting to hava been done in its or 
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his official capacity’ is not intended to apply to sulta 
on contract, The section is intended only tocover 
wrongful acts done bya Municipal Board or by its 
officers or the servants of that Board i 

The making of a contract is not an act in the 
performance of a statutory duty and there is no 
reason why the periodof limitation should be less in 
the case of suits on contracts against Municipalities, 
District Local Board of Poona v. Vishnu Raghoba 
Waderkar (1), Manohar Garesh v Dakor Municipal- 
ity (2), Birj Mohan Singh v. Collector of Allahabad (3) 
and Bradford Corporation v. Myres (4), referred 


to. 
“WO, A. from the decision of the Addi- 
tional Subordinate Judge, Agra, dated 
August 21, 1929. : < 

‘Dr, K. N. Katju and Mr. M. N. Kaul, for 
the Appellant. 


Dr. N. P. Asthana and Messrs. S. K. Dar 
and G. Agarwala, for the Respondent. 


“Judgment —This.is a first appeal from’ 


a decree of the learned . Subordinate Judge 


of Agra awarding a sum of money to’ 


the plaintiff. Two points have been urged 
in appeal: firstly that the claim was 
. barred by limitation and secondly ` that 


-. the order striking out the defénce of the’ 


defendant-appellant was unjust and ir- 
- regular and the suit should have been 
tried on its merits. We shall deal with 
the point of limitation first. The plaint 
sets forth that.the plaintiff is a contractor 
and that he carried out certain works de- 
tailed inthe appendix to the plainton be- 
half of the defendant, the Municipal Board 
of Agra; that ihe plaintiff found that the 
Board was making delay in payments and 
that the plaintiff served a statutory notice 
on June 19, 1923, informing the Board that 
unlessthe amount claimed was paid within 
two months, interest at two per cent. per 
mensem would be charged from the defen- 
dant; that the defendant has only paid a 


portion of the amount due to the plaintiff 


and that a sum now remains due which 


the defendant-is liable to pay to the plaintiff - 


for wrongfully withholding payment; that 


in spite of repeated letters, notices and’ 
reminders, the defendant is simply putting - 


off the plaintiff, though .the defendant has 


acknowledged its liability to the plaintif; 


that ths cause of action has been accruing 


to the plaintiff every month and, finally,: 


the cause of action accrued on March 381, 
1929. As regards this date it may be noted 
that the appendix shows that this was the 
date of the last payment made to the plain- 


tiff. The plaint was tendered on May 25, 
1929 and there was some deficiency in court- 


fee and it was finally registered on June 1, 
1929. 
"The argument of the learned Counsel 
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for the appellant is that this suit comes 
under s. 326 of the U. P, Municipalities 
Aot of 1916 and that under sub-s, (3) the 
period of limitation is six months after the 
accrual of the cause of action. He points 
out that the appendix” shows that 
the various works were completed 
by dates the latest of which is December, 
1928 and that this would be more than the 
period of six months before the date of 
filing of the suit on May 25, 1929. Some 
of the works were completed in 1927. -The 
main question before us is whether s, 326, 
Municipalities Act, applies or not. The 
point was urged before the lower Court and 
the lower Court held that that section did not 
apply, because the Board went on admit- 
ting their {liability to the plaintiff and the 


‘cause of action was therefore 2 recurring 


one.- In this court this ground has not 
been urged and a broad ground is urged 
by learned Counsel for the respondent that 
s. 826, Municipalities, Act is not iatended 
to apply to suits on contract. That section 
states : l pe 
“No suit shall be instituted against a board, or 
against a member, officer or servant of 8 board, 
in respect of an act done, or purporting to have 
been done in its or his official capacity.” 


The first point taken by Counsel for res» 
pondent is that the suit must be in, res- 
pect of an act done by the defendant’ In 
the present case, the act is not something 
done by the defendant which has given 
rise toa cause of action, but the act is 
something which has been done by the 
plaintiff, that isa contract under which the 
plaintiff has performed work. Nodoubt in 
one sense the plaintiff and the defendant 
both agreed -ta the contract, but the con- 
tract alone is not the cause of action. “It 
is the carrying out of the contract by. the 
plaintiff that is a principal ‘part of the 
cause of action. There is not in this case 
a definite tefusal by the defendant. Even 
if there had been, it is contended by .the 
learned Counsel that because the case is 
one of contract the acts which may be sut- 
sequently done by the defendant will not 
bring the case under s. 326. For this pró- 
position learned Counsel referted toa rul- 
ing reported in District Locat Board of 
Poonav. Vishnu Raghoba Wadherkar (1) 
in which it was held under’a similar sec- 
tion of the Bombay Local Boards Act that 
the section on limitation had. no applita- 
tioa to a suit on contract. It has also been 
held in a Full Bench ruling of the Bombay 


High Court, Manohar Ganesh v. Dakor 
U) 142 Ind. Cas. 625; ALR 1933 Bom 164; 25 Bom. 
L R 58: 97 2 67; Ind. kul, (1933) Bom 253, 


128 


Municipal Act iI of 1884 that such suits 
on -contract would not come under the simi- 
lar section for limitation. On p.301 it s'at- 
ed: - ; 

Olaims based on contract can never be included 


under the sectiou tor the simple reason that they’ 


are not claimed “for anything done or purporting to 
have been dena in pursuance of the Act.” 


There was in the Municipal Act of 1873, 8. 73: 


which applied formerly to the-United Pro- 
vinces, then the North Western Provinces, 
a.similar section. A Full Bench ruling of 
this court reporied in Birj Mohan Singhv. 
Collector of. Allahabad (3) held that this 
clause for limitation would not apply to a 
suit for declaration by certain persons that 
they as owners of.land. had aright to es- 
tablish a market. It is true that in the 
present. Municipalities Act the woids “in 
pursuance of. the Act’ do not appear‘and 
instead of that we have the words “in its 
oy his official capacity.” We donot think 
however that the change in the language 
is intended to bring under s. 326 suits-by 
a person based on contract. In our view 
8..326 is intended to cover wrongful acts 
done by a Municipal Board or by officers 
or servants ofthat (Board. It was argued 
that an. act may include an omissionand 
that in the present’ case the omission to 
pay might be included in-the term “act.” 
That may be so, but it will not help the 
appellant, becatse the reason why- we con- 
sider that this suit does not come under 
s. 326 is that it is not a suit in tors but 
it is a suit in contract and’ we consider 
that a suitin contract is not óne contemp- 
lated by s. 326. In Bradford Corporation 
v. Myres (4) there was ‘a case before the 
House of Lords on a similar point in regard 
to an English statute where the language 
was for all practical purposes similar. It 
was held by Lord Haldane on p. 251* : 

“My Lords, in the cage of such a restriction of ordi- 
nary rights I think that the words used must not have 
more read into them than they express or of necessity 
imply, and I. do not think that they can be properly 
exter ded so as to embrace an act which is not done 


in cirect porma of the provisions of thé statute 
orin the direst execution of the duty or authority. 
terme eras In Sharpinglon v. Fulham Guardians 
(5) Farwell, J, decided that the act did not apply 


where inthe execution of a publicduty the guar- 


(2) 22 B 2R9, 

13) 4 A 339; A W N 1882, 63. 

(4) (1916) 1 A O 242; +5 L JKB 146; 805 P 121; 
wh GAR 130, 60 S J 74; 32 T L R113114 


1 
LT 
33. OC 
~ (5) (1901) 2 Oh. 419. 73 L J Oh, 777; 20T LR 
643; 2 L G R 1229; 63J P 510,52 W R 617; 91 LT 
739. . 


““*Page of (1916) A. 0.—{Ed] 
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dians had contracted with a-builder- to. build for: 
them a receiving house forthe children of paupers 

and the builder was suing them for breach of the» 
particular contract they had. entered into. He. 
pointed out that although the general duty made 

it intra vires to do so, there was no duty to; 
enter into that particular contract. He declined- 
to hold that the mere fact that the contract was 

within the power of a public body to make rendered 

the breach anything more than a breach of the pri- 
vaie duty to the individuál builder arising out of 

ths terms of the contract," i 


In other words this view of law treats: 
a Municipal body and its officers and 
servants on the: same footing as private’. 
individuals when they enterinto. a con- 
tract.. No special privilege accrues tothem 
in making contracts and the law of limita- 
tion for contract suits is the same for 
them as for private individuals. It is 
difficult to see what reason there could’ 
be for the law to be otherwise. Why 
should a Municipal Board receive any’ 
special protection when it enters into a’ 
contract. It is nota question of incapacity 
and although in some senses- it may he’ 
incapable it is not incapablein thelegal: 
sense. As regards acts donein perform- 
ance of astatutory duty under the Muni- 
cipalities Act different conditions arise and 
itis reasonable for thé law to offer pro- 
tection to Municipal Officers for such acts. 
But the making of a contract is not an 
act of thatnature anditisnot an act in 
performance ofa statutory duty. There- 
fore, there is no reason why the limitation 
period should be shortened. Asa matter 
of practical experience it. would be im- 
possible to apply a period of six months’ 
limitation to Municipal Contracts and the 
history of the present suit is sufficient’ 
reason to show that point. In the present’ 
suit the correspondence between the Munici- 
pal Board and the -plaintiff shows that’ 
the Board was unable to decide what were’ 
the amounts due to the plaintiff and’ 
had consequently ` asked the plaintiff for 
time to makeinquiries of its oyn officers, 
To hold thatthe plaintiff would be barred’ 
by six months’ limitation while such a 
correspondence and inquiry were going’ 
on would be to make a mere travesty of 
justice. We consider, therefore, that the 
period of limitation of six months in 
8,326 of the Municipalities Act is not in- 
tended to apply to suit on contrast, and’ 
therefore, it does not barthe plaint in the 
present case. Some Allahabad rulings were 
shown by learned Counsel for ihe appel- 
lant but we consider that those rulings are 
distinguishable from the present case. 

The next question which arises in this 
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appeal isthe correctness of the order of the 
lower Court in striking out the written 
statement. The plaintiff made three ap- 
plications on August 10, 1929, one for 
inspection, another for production of dosu- 
ments anda third for discovery. All these 
applications were in very wide terms and in 
our opinion the applications were not 
framed according to the provisions of the 
Code of Civil Procedure, because they 
should have been much more definite in 
mentioning the documents required. The 
court passed orders on August 14, 1929, 
that the défendant should comply with 
these applications. The discovery was to 
be complied with by August 16, the 
‘Inspection: by August 20, and the docu- 
ments wéte to be produced on August 21. 
‘On August 21, the Municipal Board made 
an application to the effect that the order 
of the court was communicated to the Vakil 
on the 16th or 17thinstant. This is alleged 
by the learned Subordinate Judge to be 
incorrect and he says that on August 10, 
that matter was communicated. The ap- 
plication further pointed out that the 18th, 
19th and 20th were holidays; that “all the 
documents asked tor could not be traced 
and some of the documents hive been 
brought today and efforts are being 
made totrace out the others, which will 
be shown and produced before the 
court as soon as they are available”. 
It appears to us that. this application on 
behalf: of the defendant was very reason- 
able under the circumstances. But the 
lower Court considered that the Board had 
not made any honest effort and the lower 
Court ordered that the defence be struck 
off. We consider that this order of the 
lower Court, cannot be upheld. 

Accordingly we set aside the decree of 
the lowerCourt and remand the case for 
‘disposal according to law. Costs hitherto 
incurred will be costs in the cause.’, 

A. Decree set aside 


OUDH CHIEF COURT | 
Miscellaneous Appeal No. 2 of 1932 
July 25, 1933- 
f Raza AND Smita, JJ. ' 
IMTIAZ KHAN - PLAINTIFE— APPELLANT 


versus 
DOST MOHAMMAD KHAN AND OTHERS 
‘— DEFENDANTS —RESPONDEN'TS 
_ Civil Procedure Code (Act V of 1908), Sch. II, 
“para, 1—All' parties not agreeingto refer matter to 
larbitration— Award, if valid—Application for refer- 
“erise, tf should be in-writing, 
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Where all the parties interested in the mafter in 
dispute have not agreedthat the matter should be 
referred to arbitration, the award that is given’ by 
the arbitrators is invalid. Haswa v. Mahbub (1) and 
Potita Pavana Panda v. Narasinga Panda (2', relied 
agre —Whather an apolisatiod for referring a 
evs arbitration should be in writing? [p. 190, 
Gol, 

M. A. against an order of the Additional 
Subordinate Judge, Partabgarh, dated 
November 18, 1931. 

Mr. Hakimuddin, for the Appellant. 

Mr. D. K. Seth, for the Respondent. ` ' 

Judgment.—This is an appeal from a 
decision by the learned Additional Subordi- 
nate Judge of Partabgarh. 

By the decision under appeal the learned 
Additional Subo-dinate Judge set aside a 
decree passed by the learned Munsif. The 
Munsif's decree was based upon an award 
made by the arbitrator, The plaintiff in 
the suit was one Imtiaz Khan, who sued the 
widow of his deceased brother, Musdmmat 
Amraula, and her sons, Auser Khan “and 
Dost Mohammad Khan, for recovery of pos- 
session over certain tenancy plots in village 
Behrapur in the District of Partabgarh. 
The twosons, Auser Khan and Dost Moham-~ 
mad Khan did not appear to contest the 
‘gait, and proceedings ‘were started ez 
parte against them. Their mother, how- 
ever and Imtiaz Khan came to an agree- 
ment that the matter should be referred to 
arbitration, and it was so referred, and as 
has been already mentioned the Munsif’s 
decision was based upon the award ‘of the 
arbitrator. As a formality the statement 
of one witness was recorded, and the decree 
based on the award was made binding on the 
remaining defendants, Auser Khan and Dost 
Mohammad Khan (defendant Nos: 2 and 3 
respectively). Afterwards the deferidant 
No. 3, Dost Mohammad Khan, applied for 
the setting aside of the ex parte proceed- 
ings against him but as he did not pay the 
amount of the costs demanded his, appli- 
cation was dismissed. He then went in 
appeal, raising various points, amongst 
them being that the reference to arbitra- 
tion .was illegal, and that the award was 
null and void. The learned Additional 
Subordinate Judgein the end concluded 
that the reference to arbitration and the 
award pronounced on the basis of it were 
null and void, and he accordingly set'aside 
the decree of the Munsif, and remanded 
the case to him for trial according to law 
es against all the defendants. It is against 
this order that the plaintiff has now. come 
‘here in appeal. % . 

The difficulties in this case have all arisen 
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from the fact that the learned Munsif did 
not appreciate the necessity of complying 
fully and completely with the provisions of 
para. 1 of the Second Schedule of the Code 
of Civil Procedure. In the first place no 
application was made to him in writing 
that the matter should be referred to arbit- 
ration, although sub-cl. (2) of the paragraph 
in question runs :—” - 

“Ivery such application shall be in writing and 
shall state the matter sought to be referred " 

We may mention also that in his order 
referring the matter to arbitration the 
learned Munsif did not set out clearly the 
matter “sought to be referred. He thus 
totally ignored the provisions of sub-cl. (2) 
cf para. 1 of the Second Schedule 

As tothe application not being in writing 
despite the use of the word “ shall” in ihe 
sub-clause there are a number of autho- 
rities, which we need not set out holding 
that that provision is directory, and not 
mandatory. We feel bound to say that 
these rulings do not seem tobe in accord 
with the clear phraseology of this sub-clause, 
but we do not think it necessary to express 
any definite opinion on the point, or to lay 
down a contradictory view, because in our 
opinion the matter can be decided on an- 
other ground. Š 

That ground is thab all ihe parties 
inlerested in the present matter did not 
agree that the matter should be referred 
to arbitration. Itis trae that Auser Khan 
and. Dost Mohammad Khan, defendants 
Nos. 2 and 8, did not appear, and proceed- 
ings were ex parte against them, but it 
is clear from the pleadings that they were 
highly interested parties, and in no sense 
merely parties pro Jorma. In this con- 
nection there is a long chain of authori- 
ties, of which we may cite only two, name- 
ly, those reported as Haswa v. Mahbub: (1) 
and Potita Pavana Panda v. Narasinga 
Panda (2), in support of the proposition 
that where all ihe' parties interesled have 
not agreed that the matter be referred to 
arbitration, any award that may have 
been given is invalid. The head-note of 
the former of the two rulings cited runs as 
follows : — 

“The question whether a party is interested or not 
in a reference to arbitration depends upon his posi- 
tion at the time when the reference was made. The 
Code does not contemplate a reference to arbitration 
between the plaintiff and one defendant, and a trial 
between the plaintiff and another defendant. 


A suit was brought against two persons, The plaint- 
iff and one of the defendants referred the matters in 


(1) 10 Ind. Cas. £53; 8 ALT 645. 
(2) 51 Ind. Cas. 155; 42 M 


632; 36 M Ld 
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dispute to arbitration. The award was given by 
two of the arbitrators whereby the non- joining 
defendant was exempted from the plaintiff's claim 
and the suit was dismissed Objections were taken to 
the award but they were overruled and a decree was 
passed in accordance with the award : 

Held that the reference was invalid and the award 
which followed thereon was not a valid award.” : 

In the second of the above two rulings, 

the head-note runs thus :— 
: “ Where a suit was referred to arbitration at the 
instance of some of the parties thereto, but a defend- 
ant against whom relief was claimed in the plaint, 
who was ex parte in the suit did not join in the refer- 
ence though he had an interest in the subject-matter 
of the reference, and a decree was passed in accordance 
with the award of the arbitrators: 

Held, that the court bad no jurisdiction to make 
the order of reference under Sch. Il, r, 1, of the Civil 
Procedure Code, that the decree was invalid and 
should be set aside, and that the suit should be pro- 
ceeded with on the merits. 

“Ifa person is ex parte in a suit, he does not 
thereby cease tobe a party interested in the refer- 
ence,’ i 

We find incidentally that the formal oral 
evidence which the Munsif recorded as 
against the “er parte” defendants was 
vague and unreliable. | . . 
“In these circumstances we are of opinion 
that the order of the learned Additional 
Subordinate Judge was perfectly correct, 
and must be upheld. We accordingly dis- 
miss the appeal with costs. 


N. . Appeal dismissed. 


ee 


_ LAHORE HIGH COURT. 

Miscellaneous First Appeal No. 1037 
` of 1932 : 
June 2921933 
Tex CHAnpD, J. - 
GILANI SHA 1— APPELLANT 
versus -> 
SANT RAM AND OTRERS— 
— RESPONDENTS 

Civil Procedure Code (Act V of 1938), 0. XLI, 
r. 27— Production of additional evidence in Appellate 
Court— Whether should be admitted. 

The appellant on the ground thathe was unable 
to pay his debis and that his liabilities exceeded 
his assets applied for being adjudicated an 
insolvent. Theapplication-was dismissed hy the 
District Judge on April 4, 1#32,on the ground that 
the appellant had failed to prove that he was unable 
t> pay his debts and that the squares which were 
part of his assets were worth much miore than what 
the appellant bad represented them to be and that 
he had made noattempt to sell them or to obtain the 
permission of the Deputy Commissioner. He appeal- 
ed tothe High Court and along with the memoran- 
dum of appeal fileda copy of an order of the Deputy 
Commissioner dated June 2, 19814, rejecting his ap- 
plication for permission to sell the squares for a 
certain price. The respondents objected to the copy 
of the Deputy Commissioner's order being admitted, 
in evidence at this stage ; ; 

Held, that this was afit casa in which the High 

$ . hi 


aaoo 
Gourt should exercise its powers under O. XLI, r. 27 


and admit the copy of the order of the Deputy Com- 
missioner, 


. M. F. A. from an order of the District 
Judge, Shahpur, dated April 4, 1932. 
Maulvi. Ghu an Mohy-ud-di, forthe Ap- 
pellant. 
Mr. 
dents. 


Judgment.—The appellant Gilani Shah 
applied for being adjudicated an insolvent 


Nawal Kishore for the Respon- 


on the ground that he was unable 
to pay his debts and that his 
liabilities amounted to Rs. 10,197. In 


the petition he stated that his assets, in- 
cluding two squares which had been grant- 
ed to him on horse-breeding conditions, 
were worth Rs. 5,472-4-0. The application 
was dismissed by the learned District 
Judge onthe ground that the appellant 
had failed: to prove that he was unable to 
pay his debts. The learned Judge was of 
opinion that the squares were worth more 
than what the appellant had represented 


them to ‘be and that he had made noat- 


tempt to sell them or to obtain the permis- 
sion of the Deputy Commissioner. This 
order was passed on April 4, 1932. On 
June 20, 1932, Gilani Shah appealed to this 
court and along with the memorandum of 
appeal filed a copy of an order of the Deputy 
Commissioner, Sargodha, dated June 2, 
1933, rejecting his application for per- 
mission to sell the squares to one Muzattar 
Ali Shah for Rs, 13,000. It is contended 
by Mr. Ghulam Mohyuddin on behalf of 
the appellant that the order of the Collector 
leaves no doubt thatthe squares are not 
available for the purpose of: meeting ihe 
appellant's liabilities and that therefore an 
order of adjudication should be passed. Mr. 
Nawal Kishore for - the respondents, has 
objected to the copy of the Deputy Com- 
missioner’s order being admitted inevi- 
dence at this stage but after hearing him, 
I see noforce in this objection. Even it 
I were todismiss the present appeal it 
will be competent tothe appellant to file 
a fresh application for adjudication be- 
fore the District Judge, and in the proceed- 
ings on that application he can prove 
the fact that the Deputy Commissioner 
has refused to grant him sanction to sell 
the squares. «In my opinion, this is a fit 
case in which’ this court should exercise 
its powers under O. XLI, r. 27, Civil Pro- 
cedure Code, , and admit the copy 
of the order of the Deputy Commis- 
sioner. 


This evidence hcweveris not conclusive 
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for the decision of the ease. It appears 
from’ the appellant’s own application that 
the squares were worth much more than 
what he had ‘stated them to be before the 
District Judge and that another grantee was 
prepared to purchase them for Rs. 13,000. 
Though in view of the Deputy Commis- 


‘gioner’s order the squares cannot be sold, 


it isnot clear from the record whether 
under the conditions of the grant they 
cannot be leased for a number of 
i income along 
with other property of the appellant 
will not be suffizient for meeting his 
liabilities.: In these circumstances the 
proper course for me is to remand the 
case to the District Judge for re-hearing 


‘and re-decision after taking into considera- 


tion the order of the Deputy Commissioner 
above referred to. I therefore accept the 
appeal set aside the judgment of the 
learned District Judge and remand the 
case tohim for re-hearing and disposal in 
accordance with law. Court-fee on this appeal 
shall be refunded; other costs shall be costs 
in the cause, $ 

V.R. è Case remanded. | 


CALCUTTA HIGH COURT 
Appéals Nos. 79 and 92 of 1932 
‘ February 24, 1933 
> RANKIN, C. J., AND PEARSON, J. 
SHADANCHANDRA BHANDARI— 
o APPELLANT 
Versus . i 
SHEWNARAYAN GOLABRAI— 
TA RESPONDENT. | 
~ Presidency Towns Insolvency Act (III of 1999), 
s. 86—Haxamination of Involvent—rower to examine 


after discharge—Interpretation of statutes—Headings, 
value of. 

The Insolvency Court has power, even after an 
order of discharge has taken effect to direct the 
examination of a tuird party of the insolvent himself 
under s. 36 of the Presidency Towns Insolvency Act. 
Re Haripada Rakshit, Ex parte Binodini Dassee (|), 
referred to. . 5 

In -construing statutes the headings must not be 
taken too strictly, but the subject-matter, of the 
sections must be looked at. Sii 

A. from original orders of Ameer Ali, 
J., dated August 2, 1932. 


‘Messrs. Sircar and N. C. Chatterjee, for 
the Appellant. Play 


Messrs. S. N. Banerjee, Khaitan and 


Agarwalla, for the Respondent. 


Rankin, C. J.—In this case, we have 
before us Appeal No. 79, which is an ap- 
peal from an order of July 20, 1932, where- 
by the learned Judge, exercising jurisdic- 
tion under the Presidency Towns  Insol, 
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vency Act, made an order for the examina- 


tion of the appellant as a witness’ under. 


s. 36 of the Act. The other appeal (No. 92) 
is from an order made by the learned 
Judge on August 2, 1932, whereby one of 
the insolvents was directed to be examined 
under s. 36. The question, which arises 
in ihe present case, is the question whether 
the learned Judge had jurisdiction to make 
tbat order, having regard to the fact that 
the insolvent obtained an order for dis- 
charge on March 29, 1931. By that order, 
his distharge was suspended for six months, 
but the order of discharge was drawn up 
and .completed in January 1932. The 
question is whether, afier discharge has 
taken effect, it is within the power of the 
court, under s. 35, to direct either that a 
witness be examined or that the insolvent 
himself be examined as a witness. 

. In this court, there is authority against 
the appellant in the case of Re Haripada 
Rakshit; Ex parte Binodini Dassee (1). In 
that case, Greaves, J., for reasons, which 1 
vespectfully- consider very sound, held that 
the court has power, after discharge, to 
make an order under s. 36 in the case of 
a third party, but he had some little doubt 
whether, having regard to the provisions 
of s. 43 of the Act, an order could be 
made for the examination of the insolvent. 


In my judgment, under s. 36 ofthe Act, 


the court has power to direct the examina- 
tion either of -a third party, or of the inso!- 
vent. It hasto be remembered that, while 
an insolvent may be well entitled to his 
discharge within reasonable time after 
the commencement of the insolvency, it 
may, nevertheless, be necessary that, after 
his discharge. has taken effect, the prc- 
erties belonging to the insolvent’s estate 
should be -administered-by the Official As- 
signee. The law makes it absolutely clear, 
‘because not only is there s. 33, which puts 
a duty upon the insolvent to attend upon 
‘the Official Assignee and to do everything 
necessary to enable the estate to be collect- 
ed and distributed among the creditors, 
ee by s. 43, it is expressly provided 
that: ; 

“A discharged insolvent shall give such assistance 
as the Official Assignee may require inthe realiza- 
tion and distribution of such of his property as is 
vested in the Official Assignee.” 

One also has to remember that, in certain 
circumstances, the Official Assignee takes 
for -the benefit of the creditors the after- 
‘gequired property of the’ insolvent, that is 
to say, the property acquired after adjudica- 

- tion’at any time before the discharge takes 
“oly 40 Tod, ‘Casi’ 94y 44 O 374, 


” 
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effect. So that the mere passing of the 
order of discharge may, in many cases, 
leave a considerable amount of winding up 
edministration to “be carried out. The 
principle of the matter is that, both before 
and after discharge, the insolvent is put 
under the duty to assistin every way the 
liquidation of the assets for the benefit of 
his creditors. Thatis very extensive and 
that is his primary duty. Section 36 isa 
section, which applies not specially to: the 
insolvent himself but to any member of the 
public, who is in a position to give 
infor mation respecting the insolvent's 
property. This has oflen Leen called 
an inquisitorial section. It being neces- 
sary that the man’s property should be 
handed over to a stranger~-a public 
official for administration, that public of- 
ficial has to rely upon other people for his 
information. Very often an insolvent may 
be hostile or an individual creditor may be 
unwilling to give information. He has 
therefore compulsory power under-the order 
of the court or rather. to put the matter 
more correctly, the court is given compul- 
sory power, which it may exercise in 
a proper case for the benefit of the creditors 
and also for other purposes, that is to say, 
for investigating in the public interest-into 
the conduct of'the insolvent. If, after the 
insolvent has received his discharge, he 
is substantially speaking in the same posi- 
Aion as before as regards his liability to 
give all proper assistance in the ad- 
‘ministration of his estate. 

It would indéed- bê: anomalous, if there 
were no puwer in the court to- have -him 
examined formally when such examination 
is necessary in theinterest of the admin- 
istration. It is suggested that the.swhole 
part of the Act from s. 9 down to s. 45 is 
headéd: “Proceedings from act of Insol- 
vency to Discharge;” but it will be seen 
that in that part of the Act, a large number of 
matters are dealt with; as, for example, it 
‘is in that part of the Act that we come 
across s. 44 with reference to “fraudulent 
settlements” und there are various other 
imatters, which are not logically dealing 
with ‘“preceedings frcm act of inso- 
lvency to discharge.” After all, the head- 
ing must not be taken at the foot of the 
letter, We have to look at the subject- 
‘matter of the sections and s. 43, for 
example, is dealing with proceedings and . 
position after discharge. I do not myself 
doubt that the power .of the court, under 
s. 36, applies after discharge and applies 
both to the insolvent and other,persons, In 
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these circumstances, as it is not suggested 
that the learned Judge was wrong asa 
matter of discretion in making the order, 
it appears to me that both the. appeals 
must be dismissed with costs in both the 
courts, 

Pearson, J.—I agree. 

A. Appeal dismissed, 


a LAHORE HIGH COURT 
Second Civil Appeal No. 1586 of 1928 
June 16, 1933 
Jat LAL AND AGHA HAIDAR, JJ. 
MUHAMMAD KHAN—ApPELLANT 
. versus 
CHANDI SHAH AND OTHERS 
—RnsPonDENTS 


Morigage—Usufructory mortgagee advancing further 


loan and stipulating that mortgagor should not redeem 
unless whole amount is paid up—Validity of. 

Itis perfectly legitimate for a usufructuary mort- 
gagee who advances money subsequently to his 
mortgagor to havea stipulation in the subsequent 
document that the land would not be redeemed un- 
less the amount due to him under both the prior and 
the subseqifent documents is paid up. wee 

8. C. A. from a decree of the District 
Judge, Rawalpindi, dated March 14, 1928, 

Mr. Kishen Dayal, for the Appellant. 

Mr. Mehr Chand Mahajan, 


Respondents. 

Agha Haidar, J.—This appeal arises 
‘out of a suit for declaration that Muham- 
mad Khan, défendant No. 1, 
redeem the land in suit without paying a 
sum of ‘Rs, 3,542-15-3, due under three 


documents, to be presently mentioned. Both , 


the courts below have decreed the plaint- 


iffs claim and Muhammad Khan has come . 


up in second appeal to this court. On 


April 7, 1891, two brothers, Hayat and - 


Bakhtawar, mortgaged their land to Chandi 
Shah, plaintiff, and his brother Ram Das 
for a sum of Rs, 990. Tne mortgage was 
with possession and . the profits accruing 
from the land were to be appropriated 
towards the payment of interest. Bakhtawar 
one of the brothers,. redeemed his halt- 
share by paying half of the morgage. money, 
apparently with the mutual consent of the 
parties, Consequently the share of Hayat 
remained under the possessory mortgage 


for halfthe amount, namely, Rs. 495. On, 


January 9, 1897, Hayat took a loan of 
Rs. 99 from the mortgagees and promised 
to, pay interest at the rate of Re. 0-13-6 per 
‘cent. per mensem. ‘But the document 
under which this transaction is alleged to 
have been entered into cannot be traced 


‘on. the record, although reference is made. 
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for the. 


cannot. 
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to it in the judgment of the two -courts. 
below. Apparently the courts below took 
the existence of the document.for granted 
because there is a recital in the document 
dated June 16, 1900, which contains a 
reference to it, Under this latter document 
of 1900, Hayat borrowed a sum of Rs. 163 
from the mortgagee and promised to pay. 
interest at the rate of Re. 0-1z-0 per cent. 
per mensem. Hayat is apparently dead 
and on July 24, 1924, his sons, namely,. 
Gul Rang and Gul Hussain, defendants 
Nos. 3 and 4, have transferred the equity 
of redemption in the land-to Muhammad 
Khan, defendant. No., 1, for a sum of 
Rs. 1,500. InJuly, 1925, Muhammad Khan, 
vendee, applied to the Revenue Courts for. 
the redemption of the land in suit on 
payment of Rs. 495 being the amount 
due under the document of 1891. ‘This 
application was granted by the Revenus: 
Authorities, ees À i 
. On November 14, 1925, the present suit 
was, instituted for a declaration that 
defendant No. 1, Muhammad Khan, could ' 
redeem the land only on payment of the- 
whole amount due under all the three 
The two courts below, as 
already mentioned; have granted the 
declaration asked for. The sole point for 
determination in this second appeal is as 
to what is the nature’ of the two. docu. 
ments dated January 9, 1897 and June 16, 
1900, and how far Muhammad Khan 
is bound to pay the -amount due under 
these documents. As already mentioned the 
document of 1897 is not to be found 
on the record, although there is a 
referencé to it. in the, documents dated 
June 16,1900. The parties are however 
agreed that, excepting some slight details 
which are of no importance, the terms of 
the document of-1897, which is an-un- - 
registered document, are practically- the 
same as those of the document dated ` 
June 16, 1900. In the recitals this latter - 
document is described as an additional 
mortgage and under its terms the mortgage 
of 1891 cannot be redeemed without the 
payment of amount due under the mor- 


` tgages of 1897 and 1900. Such documents 


are well-known in the neighbouring . 
provinces of the United Provinces ‘where 
they are called mashrutulrahns. and it has 
been decided in a: number of cases’ by 
the’ Allahabad High” Court that it is 
perfectly legitimate for a usufructuary . 
mortgagee who advances money subsequente 
ly,.to his mortgagor to have a stipulatron in 
the subsequent document that.-ihe, land 


WL 
would not be Yedectned unless the amount 
due to him under both the prior and the 
subsequent: documents is paid up: vide Har 
Prasad v. Ram Chandar (1), Gaya Singh 
v. Surajbalt Singh (2), Sita Ram v. Sheo 
Darshan 96 Ind. Cas, 197 (3) and Daulat 
Bibi v. Gajadhar Prasad Singi 96 Ind. 
Cas, 555 (4). 

- To the same effect is the law laid down 
in Punnu Ram v. Ghulam Hussain (5) and 
Jugesri Kaur v. Aftab Chand (6). This 
being so, it follows that the mortgage of 
1891 cannot be redeemed unless the 
amounts due under the two subsequent 
mortgages of 1897 and 1900 are paid up. 
In this view of the case the appeal fails and 
I would dismiss it with costs, 

Jai Lal, J.—I agree. - 

VR. - Appeal dismissed. 

(1) 63 Ind. Cas. 75% ATR 1922 AN, 174; 44 A 37; 
19 A Ld 807; 3 UP LR (A) 139. 

(2) 75 Ind, Cae. 931; A1R 1924 All, 832, - 

13) 96 Ind. Cas. 197, 

(4) 96 Ind. Cas. 585, 

(5) 96 Ind Cas. 630; A IR 1926 Lah. 491; 7 L £97; 27 
PL R463. 

(6) 112 Ind, Cas, 655; A I R 1928 Tat, 582; 8 Pat, 68; 
IOP L Tal. ù 


CALCUTTA HIGH COURT 
Civil Rule No. 546 of 1933. 
August 30, 1933. 

COSTELLO AND MALLIK, JJ. 

Sree SHEIKH ARIP— JUDGMENT-DEBTOR 

PETITIONER 
VETSUS 
BROJENDRA KISHORE ROY 
CHOWDHURY AND OTHERS — OPPOSITE 
PARTIES. 

Bengal Tenancy Aet (VIII of 1666), s. 174 (5)— 
Appeal under s. 174 (5)—Civil Procedure Code (Act V 
of 1908), O0. XLl, r. ll—Disposal under— Legality 
of—Appeal not subject to further appeal Reasons 
jor dismissal—-Wheiher should be stated in order dis- 
missing appeal, 

In an appeal under s. 174 (5), Bengal Tenancy Act, 
the Appellate Court isnot debarrea from disposing 
of the appeal in the manner provided for in O, KL, 
r. 1J, Civil Procedure Code, inasmuch as the provi- 
sions of O. XL!, are notexcluded frem application 
to proceedings under the Bengal Tenancy Act. 

Although where the order summarily dismiesing 
an appeal is itself subject to an appeal the Aj- 
pellate Court below must give reasons for the judg-. 
ment in order to enable the second Court of Appeal 
to form seme opinion as to whether that judgment 
js ccrrect ornot, it is: rot incumbent upon the 
Judge tostate reasons in a case which is not subject 
to appeal. : - 

Rule egainst an order cf the Court 
of the District Judge, Mymensingh, in 
Miscellaneous Appeal No. 8 of 193%, 


YAIRE ARID V. BROJENDRA ROY 


147 10 

Messrs. Surajit Chunder Lahiri and Ganga 
Prosad Bose, for the Petitioner. 

Dr. Naresh Chunder Sen Gupta and Mr. 
Bama Prosinna Sen Gupta, for the Opposite 
Party. 

Costello, J.—We see n> reason for in-- 
terfering with the decision of the court 
below. The two points argued by Mr. 
Lahiri and argued if I may sayso very 
ably and cogently are, first ofall, that in con- 
nection with a matterin pro-eedings under 
s. 174, Bengal Tenancy Act, where there isin 
appeal under sub-s. (v) of that section it 
is not competent to the Appellate Court 
to dispose of theappeal in the manner 
provided for in r. 11 of O. XLI of the 
Civil Procedure Code. Mr. Lahiri has based 
his argument with regard to thaton the 
fact that there is a proviso to sub-s. (5) 
of 8. 174 which requires that before an 
appeal under that section can be admitted ` 
the unsuccessful assailant of a sale must 
deposit the -amount iecoverable in the 
execution proceeding. That procedure _ 
was adopled inthe present instance and 
therefore, says Mr, Lahiri, the appellant 
had a right to-insist on the appeal being 
heard at length. We need not however 
discuss this‘point at any length because 
it seems tous thatthe maiteris concluded 
by the provisions of s, 143 sub-s. (2) of the 
Bengal ‘Tenancy Act which provides in 
effect that unless specially 
Code of Civil-Procedure shall apply to 
suils which.are brought under the terms 
of the Bengal Tenancy Act. It isto be 
observed thatin s, 174 itself certain pro- 
visions of the Code of Civil Procedure are 
excluded, nothing issaid as to O. XLI, 
or any of thé provisions of the Code dealing 
with the ectual filing of suits or hearing of 
appeals. : . 

‘he other point taken by Mr. Lahiri: is 
thatit was.incumkent.upon the learned 
Judge when dismissing the appeal under 
r. 11 to have given at least a short judgment 
stating reasons for his action and in 
support of that seme authorities are cited 
belureus. No doubt it would have heen 
more satisfactory if inacase ofthiskind . 
the learned Judge had said at any rate 
sufficient to indicate that he had properly . 
applied his mind to the matteis in issue . 
between the parties, but we do not think . 
thatthe authorities go further thanto say 
that where the order summarily dismissing 
an appeal isitself subject to an appeal 
thenthe Appellate Court below must give 
reasons for-the judgment in order to enable 
the second Court of Appeal to form . some 


excluded the ` 
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opinion as to whether that judgment is. 


correct or not. In the present case the 
decision of the District Judge of Mymen- 


singh is not subject to an appealand that, 


before us in 


is why the matter comes 
in my 


revision. It is extremely doubtful, 
opinion, whether s. 115, 
Code, applies at all to this application. 
Only a short timeago the Acting Chief 
Justice and myself gave a decision in 
connection with a matter which was con- 
cerned with another part ofs.174 to the 
efect that it was not amatter subject to 
revision under s.115. However, that is not 
a point with regard to which we need 
express any opinion. Ib is sufficient to 
say that having carefully weighed all the 
arguments put before us by Mr. Lahiri, 
weare quite satisfied that there is nothing 
in this case which calls for intervention 
bythis court. The Rule is discharged 
with costs, hearing fee two gold mohurs. 
Mallik, J.—I agree. | 


N. Rule discharged. 


MADRAS HIGH COURT 
Second Civil Appeal No. 234 of 1828 ` 
May 11, 1933 
CURGENVEN AND SUNDARAM CHETTY, JJ. 
KALEPALLI RAJITAGIRIPATHI— 
PLAINTIFF — APPELLANT 


versus 
JENNAVULA PEDAKOTAYYA AND 
OTHERS — DEFENDANTS— RESPONDENTS 

Madras Estates Land Act (I of 1908), s. 1i2—Sale 
after service of notice by afixture without attempting 
to efect personal service—Validity— Absence of notice 
—L fect. 

ae held under s,112 of .the Madras 
Land Act would be void if notice is 
the defaulter, and service of notice by atfixture where 
no attémpt has been made to effect personal service 
does not stand upon a different footing from no 
service atall. Kootoorlingam Pillai v. Sennappa 
Reddiar (1), Rajagopala Aiyar v. Hamanujachariar 
(2) and Raghunath Das v. Sunder Das Khetri 13), reli- 
ed on, Venkata v. Chengadu (4}, distinguished. 


8.C. A. against the decree of the Dis- 
trict Court, Kistna at Masulipalam in 
O. 5, No, 19 of 1927. 

Mr. T. Ramachandra Rao for the 
pellant. 

Messrs. S. Varadachariar and S,.V. Ve- 
nugopalachariar, for the Respondents. 


Estates 


Ap- 


Judgment.—The plaintiff, who appeals, 
was a ryot of the South Vallur zamindari 
and his holding was sold in 1915 for ar- 
rears of rent under s. 111 et seq, of the 


Madras Estates Land Act, bought in by’ 
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the landholder, and regranted to the Ist de- 
fendant. He sued in 1927 to recover it, 
and without taking any ,evidence the pre- 


liminary issue, whether the suit was within , 


time, was decided against him, and the 
suit dismissed. The questi2n involved in 
this issue is this whether the sale was held 
with jurisdiction and had therefore, 
found irregular, to be set aside, or whether 
it was held without jurisdiction and was 


therefore a nullity. Inthe former case it. 


is admitted that, whichever Article of the 
Limitation Act is applicable—Nos. 12, 95 
or 120 —the suit would be out oftime. In 
the latter the plaintiff could ignore the 
sale, and the suit would be within the 


twelve years available for recovery of the ` 


property. 

The learned District Judge has pro- 
ceeded upon the assumption, which is made 
upon the allegations in the plaint and in 


the absence of evidence to the contrary, — 
that personal service of notice of the sale , 


was neither made nor attempted upon 


the plaintiff, but that service by affixture | 


was made; and he has held that, although 


the sale was irregular or illegal, it was ` 


not asnullity. Provision for the service 
of notice .upon the defaulter is contained 
ins. 112 of the Act. Four copies of the 
notice are to be sent to the Collector “who 
shall cause service to be 


his authorised agent, or to some adult 


if 


effected by. 
delivering a copy to the defaulter or to, 


male member of his family at his usual 


place of abode, or, if sach service cannot 


be effected, by affixing a copy thereof on. 


some conspicuous part of his. last known 


residence, if he has any within ten miles" 


of the holding, or on some conspicuous part 
of the holding. ia 
There i is no doubt, 


we think, that ifno 


service is effected at all the sale will be | 


void, That has been held by Ramesam, J., 


in Kootoorlingam Pillai 
Reddiar (1) the learned Judge observing : 


v. Sennappa 


“In my opinion, notice to the lawful ryot is such. 


an important condition precedent to the holding of 


the sale under s.!12 that the want of it must be, 


regarded as making the sale a nullity.” 


A similar view has been expressed in, 
the case of a sale in execution by a, Full, 
Bench ofthis Court in Rajagopala Ayyar ve 


Ramanujachariar (2) following a, deci- 


sion by the Privy Council in Raghunath ` 


(1) 184 Ind. Cas, 184; 61 MI, d, 203; 
Ind Rul. (19382) Mad. 640; AIR 1931 Mad, 724, . 


(2) 80nd Cas 92; 47 M288; ds M LJ 104:19 L 


W 179; (1924) M W N 182; A LR 1924 Mad. 431; 34 
ML T 37 (FB) 


SL LWo94; O 
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Dasv. Sunder Das Khetri (3). Mr. Varada- 
chari would rely upon an earlier Full 
Bench decision in Venkata v. Chengadu (t), 
under the Revenue Recovery Act, II of 
1864, which held that failure to issue a 
notice was not a ‘defect which affected 
jurisdiction, and that, so long as an arrear 
was found to exist, if a sale wasconducied 
it was a proceeding under the Act which 
had to be set aside. Whether or not in 
view of the more recent decisions, this is 
still good law so far asthe Revenue Re- 
covery Act is concerned, we do not think 
it is necessary to express an opin' on. 
There- is enough authority, we think, for 
the view taken by Ramesam, J. which we 
propose to adopt. 

The question then which this case actu- 
ally raises is‘ whether service by affixture 
where no attempt has been made to effect 
personal service, stands upon a different 
footing from no service at all, and does not 
render a salė a nullity. The point is bare 
of authority, and we canonly decide it by 
reference to general principles. In the 
first place, such a course involves an ex- 
press breach of the statute, which ;provides 
that only if personal service cannot be 
elfected shall service by affixture be re- 
sorted to. The reason for requiring this 
condition precedent to service by affix- 
ture is clear; personal service alone affords 
a guarantee that the defaulter is apprised 
of the projected sale, and not until that 
course has been found impracticable may 
the less effectual method of service be 
adopted. The principle involved is of 
course that no order should be made 
against a person to his detriment unless 
and until he has been afforded an oppor- 
tunity to appear and show cause against 
it. Iltisa principle which is violated by 
the failure to issue notice, and it seems 
fo us that it is also violated, though 
perhaps notso flagrantly by the omission 
to follow a direction of law which is de- 
vised’ to secure that it is observed. The 
difference between the two cases is one 
of degree rather than of kind. In the one 
case no sleps are taken to inform the de- 
faulter, in the other the steps taken are 
so defective that in a certain number of 
cases he will not be informed. As an 
abstract proposition of law we,think that in 
neither case ought a sale so held to be 
regarded as otherwise thana nullity. 

(5) 24 Ind. Oas. 304; 42 072; 18 OW N1°58; 1 L 
W 567: 27M LJ 15); 16 ML T353; (1914) MWN 
443; 16 Bom, L Reis; 20 OL J 655; 13 ALI 18); 
QLlAz5. (PO, 

(4) 12 M 168 
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We must accordingly differ from the 
court below, and hold that on the materials 
at present available, 7. e. the pleadings, 
the suit is not shown tobe barred. It will 
of course be open to the defendants to 
show that thetermsof s. 112 with regard 
to personal service were complied with- 
or that for any other reason appealing 
from the pleadings the suit is bared. 
The appealis allowed, the decree set aside 
and the suit remanded for further trial 


and disposal according to law. Costs in 
this court will abide the result. The ap- 


pellant will be entitled to a refund of 
the court-fee on the memoradum of appeal. 
A. Case remanded, 


CALCUTTA HIGH COURT 
Cıvıl Appeal No. 97 of 1932 
February 21, 1933 
Rankin, C. J., AND PEARSON, J. 
TAHIRUDDIN AHMAD—Puarntire 
APPELLANT ay 
_ versus 
MASIHUDDIN AHMAD — DEFENDANT 
— RESPONDENT. ` 
Muhammadan: Liw—Wakl~—H#essentials— Ultimate 
gift to charity, necessity of-—Mere creation of wakf, 
whether implies ultimate gift to charity—Mussalman 
Wakl Vulidating Act (VI of 1915), s. 8, effect of. 
Iven before the:Mussalman Wakf Validating Act, a 
valid wakf could be created for the maintenance and 
support of the settlor'’s family or descendants provided 
that there was an‘ultimate gift of the whole property 
to charity and the’ gift to charity was substantial, 
and ‘after the act the ultimate gifs may even be 


indefinitely postponed, bub an ultimate gift to 
charity is essentialin every case. 

An ultimate gift to charity cannot be implied from 
the mere fact that the settlor was purporting to make” 
a wakf, it can be implied only from the terms of. the 
document, IrfawAlı v, Oficial Receiver, Agra il, 
Musuda Khatun v; Mohammad Ebrahim 2), followed, ' 


©. A. from - original decree of Lort- 
Williams, J., in Suit No, 258 of 1931. 

Mr. 5. C. Roy and §. K. Basu, for the Ap- . 
pellant. í m 

Messes. N. N. Bose and B. Dutt, for the. 
Respondent. . 


Rankin, C. J.—In my opinion this ap- 
peal must be allowed. ‘lhe question is 
whether the wakfnama, made by one Ma- 
niruddin, on May 12,1890, created avalid 
wakf. Now, first of all, the wakif says. 
that certain parcels of property belong to 
him and that he hereby endows the said: 
parceis of properly, the es\imated aggre- 
gate value cf which is Rs. 15,000, as. 
wakf according to Muhammadan Law. He., 
then prescribes that, as regards his dwel. 
ling house, No, 151 Masjidbarhi Street, it; 
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was to be used solely asa dwelling house 
after his death by his wife and his sons, 
ete., and for no other purpose and that 
none of them would he at liberty to 
alienate it. He says that the wakf pro- 
perty is not to be available to himself 
and his heirs. He undertakes, during his 
life-time, to devote and apply one anna of 
the income of the property, other than 
the dwelling house, to charitable purposes 
andhe reserves 15-16ths of the income 
for himself during his life-time. He then 
declares that, afler his death, his eldest 
‘son Masihuddin Ahmad, should be muta- 
walli, He then describes the destination 
‘of the fund, namely, that after his death 
‘the mutawalli should apply rents and 
profits first in paying the ground rent, 
‘rates and taxes, repairs and other neces- 
‘gary costs of upkeep ofthe property de- 
dicated including the dwelling house. The 
-next thing -is that the mutawalli is to pay 
one anna or l-l6th portion of the receipts, 
that is, of the net income monthly, to poor 
Muhammadans in cash or in such other form 
-a8 the mutawalli should think proper. He 
-then says that the mutawalli mav deduct 
and retain another 1-16th part of the net in- 
.come for himself. Then he says thathe 
‘is to divide the balance every month 
‘among his heirs. The clause goes on to 
Bay : 

a declare that after the déath of any of my 
heirs the heirs of the deceased heir shall be en- 
titled to participate in the portion of the income 
which such deceased heir was entitled to but the 
-heir ofan heir, if he or she be not one of my 
descendants shall not be entitled to participate in 
the said incorae nor have any interest in the wakf 
estate but the whole income of the share of the 
deceased heir will go to suchof his or her heir 
or heirs asmay happen to bea descendantor des- 
cendants of mine” 

-~ The remaining clause of the wakfnama 
throws no light on the only question that 
arises in this appeal. Now the question 
is whether the wakfis a valid wakf in 
which case the plaintiff's remedy, if any, 
is of one character, or whether it is in- 
valid in which case the plaintiffs right 
to partition cannot be resisted. It seems 
that the plaintiff would be entitled to 
2-dths share, the defendant Masihuddin 
Ahmad to 2-5ths share and their sister 
to 1-5th share. Logically it appears to me 
that the first question is whether this 
would be valid apart from Mussalman 
Wakf Validating Act of 1913 which has 
.now been given retrospective effect. It is 
conceded by Mr. Roy for the appellant 
that this Act would apply in the present 
case, if the circumstances are such asto 
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render it applicable. Lozically spaaking 
the first question seems me, to be whether to 
apart from the Act of 1913 the wakfnama 
Bose for the 
respandent very fairly disclaimed that 
eotention. In my opinion he very rightly 
disclaimed any such contention. . The law, 
as I understand it,, may he taken from the 
well-known text book of Sir Dinshah Mulla 
and is to the following effect: 

. “That a valid wakf can be created-even 
before the said Act for. the maintenance 
and support of the settlor's family or 
descendants, provided (a) that there was 
an ultimate gift of the whole property to 
charity, that is to say, the ultimate benefit 
is reserved for the poor or for ahy other 
religious, pious or charitable purpose and 
(b) that the gift to charity was: substantial, 
but if there was no ultimate gift to:charity 
or if there was such a gift as wasillusory 
that is, it was small in amount or was too 
remote, the provision for the settlor’s family 
was held to be invalid,” $ 


It seems to me that we have first to come 
to the question whether there is an ulti- 
mate gift to charity and prior to the 
Mussalman Wakf Validating Act, even 
if there was an ultimate gift to~ Charity. 
nevertheless ifit was indefinitely postponed 
until the failure of heirs or descendants 
of the wakif that was regarded as 
making the gift to charity illusory. Com- 
ing then to the terms of the present 
wakfnama it seems to me to be reason- 
ably plain that apart from the Act of 1913 
as a wakf it is not valid. When we 
come tothe Act of 1913 we find that. pro: 
vision is made that it shall be lawful 
for any person professing the Mussalman 
faith to create a wakf for the following 
among other} purposes for the maintenance 
and support wholly or partially of his 
family children or descendants provided 
that the ultimate benefit is in. such cases 
expressly or impliedly reserved for the: 
poor or for any other purpose recognized 
by Mussalman law as a religious, pious 
or charitable purpose of a permanent 
character. Weneed therefora under the 
Act consider no longer any difficulty about 
the indefinite postponement. The question 
is whether or not we have here a pro- 
vision for the support of the family with 
an ultimate benefit expressly or impliedly 
reserved for the poor or for anv other 
Now, in 
cl.5, which I have already recited’ after 
the gift of the income of 14-16ths of the 
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net receipts there are no words to say 
what is to be the destination of the in 
come upon the failure of heirs or descen- 
dants. . 

In the same way there are no words 
to say what is to happen. after the failure 


‘of all heirs or descendants, to the dwelling ` 


house. The learned Judge however from 
the circumstance that cl. 1 says that the 
settlor is endowing the property as wakf 
and from the ‘circumstance that 1-16th of 
the net income ‘of the property other than 
the dwelling house is to be paid from 
‘the date of the settlor’s death for ever 
‘to the poor in cash or otherwise has in- 
ferred a provision to the effect that the 
14-I6ths share of the income shall, on 
‘the failure of the heirs or descendants, 
be given tothe poor. In my judgment, 
it is not possible to makeany such in- 
ference as a matter of construction of this 
‘clause. Our attention has been drawn to 
the ‘circumstances that there was at one 
time some authority to the effect, that, 
from the mere word wakf an intention 
of ultimate destination to the poor can 
be inferred: ` But that is, in my opinion, of 
no avail under the Act of 1913. Our at- 
tention has been drawn toa decision of the 
Allahabad High Curt in the case of Irfan 
Ali v. Official Receiver, Agra (1) and to a 
decision ‘of this - court in Masuda Khatun 
v. Muhammad Ebrahim (2) in which cases 
it was held that thè ultimate gift to 
religious Purpose must’ be. implied from 
the “terms of the document and isnot to 
be implied from the mere fact that the 
testator was purporting to make a wakf. 
In my judgment these decisions are on 
that point correct and should be followed. 

In the ‘result I am not of opinion that 
itis possible to hold that the gift of 14-16ths 
of the income tothe heirs or descendants 
is a gift whichis subject upon its failure 
to be replaced by an ultimate gift to the 
poor or for that matter to any other charit- 
able object. That being so, it appears to 
me thatin this case the settlor has made 
an invalid attempt to makea wakf for 
the maintenance and support of his heirs 
and descendants and thatthe wakf must 
be declared to be invalid. In these cir- 
cumstances we must makea preliminary 
decree fir partition and we will declare the 
share of the plaintiff and the defendant Masi- 


huddin Ahmad to be 2-5ths each and of the 
(1) 130 Ind. Cas 631; A I R 1520 All. 887; 52 A 
74%; (1930), A LJ 978; Ind Rul (1931) All 295. 
(2) 133 Ind. Cas. 657: A IR 1932 Oal. 93; 59 O 409; 
54 G Ld £0; 35 O W N 1159; Ind Rul, (1931) Cal. 
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sister 1-5th. Therewill be no order as to 
costs ineither court, 
Pearson, J:—I agree, 


ASN, Appeal allowed, 


_ _ ALLAHABAD HIGH COURT 

Civil Revision Application No. 244 of 1932 

November 10, 1932 
BAJPAI, J. 
ABDUL KARIM—Avpiicant 
: VETSUS i 
KALLAN— OrrosiTE PARTY. 

Uivil Proceaure Code Act V of 1906), Sch. IT, 
paras, 20, 21—Application for filing award--Prece- 
dure to be followed~-Two separaie ordera one filing 
award and the other passing decree, if to be made. 

When an application for the filing of the award 
under para 20 of the Second Schedule of the Civil 
Procedure Code is made, it isthe duty of the court 
to direct notice to begiven to the parties to the 
arbitration other than the applicant requiring 
them to show cause within a time specifi- 
ed why the award should not be filed. Under 
para. 21 of the same ¢chedule if the court is satisfi- 
ed that the matter has been referred to arbitration 
and that an award has been made thereon and that 
no grounds such as are mentioned or referred to in 
court shall order the 
award to be filed and shall proceed to pronounce 
judgment according to the award. 


Two separate orders must be passed in such cases 
and the party should be allowed to elect as to which 
order he proposes to appeal against, inasmuch as when- 
the court orders an award to be filed it is appeal- 
able under s. 101 (1) (f). 

But when a deereeis passed upon the basis of an 
award and that decree is challenged in’ appeal, the 
only ground that can be taken is that the decree is 
in excess or not in accordance with the award, 


order of the 
Muttra, 


C.. R. A. against an 
Additional Subordinate Judge, 
dated January 14, 1932. 

Mr. Hari Ram Jha, for the Applicant. 

Mr. Nanak Chand, for the Opposite 
Party. : 

Judgment.—On the allegation that 
certain disputes between the parties to the 
present litigation had been referred to 
arbitration without the intervention of a 
court and an award had been made thereon, 
the opposite party tothe present applica- 
tion applied to the Munsif of Muttra, who 
had jurisdiction over the subject-matter of 
the award, that the award be filed, in court. 
The formalities enjoined by the Second Sche- 
dule of the Civil Procedure Code weré follow- 
ed bythe learned Munsif and after hearing 
the objections of the present applicant, the 
learned Munsif decreed the suit in terms of 
the award. 

It is necessary that I should at this stage 
indicate the procedure that ought to be 
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followed in these matters because I have 
come across cases in which the procedure 
strictly required by the Code has not baen 
followed by ths courts below. When an 
application for the filing of the award 
under para. 20 of the Sscond Schedule of 
the Civil Procedure Code is made, itis the 
duty of the court to direct notice to be given to 
the parties to the arbitration other than the 
applicant requiring them to show cause 
within a time specified why the award 
should not be filed. Under para. 21 of the 
same schedule if the court is satisfied that 
the matter has been referred to arbitration 
and that an award has been made thereon 
and that no grounds such as sre mentioned 
or referred to in para. 14 or para. 15 exist, 
the court shall order the award to be filed 
and shall proceed to pronounce judgment 
according to the award. It appears that 
in the present case the learned Munsif was 
satisfied that the award was not vitiated by 
reason of the circumstances mentioned in 
para. 14 or para. 15 and was satisfied that 
the matter had been referred to arbitration 
and that the award had been made thereon. 
It is clear that he should, in the first instance 
therefore, have passed an order that the 
award be filed, and he should then have 
proceeded to pronounce judgment accord- 
ing to the award. There should have been, 
therefore, a decree of the learned Munsif 
pronouncing judgment according to the 
award and a formal order directing that 
the award be filed. Instead of this what 
was done was, as is very often done in 
these cases, that no formal order directing 
the award to be filed was passed but all 
that was done was to pass a decree in terms 
of the award. i . 

The defendant, thatis to say the present 
applicant, was aggrieved by the decision 
of the learned Munsif and he filed an 
appeal before the lower, Appellate Court 
and headed his memorandum of appeal 
as directed against the deeree of the 
learned Munsif, that being the only docu- 
ment that was prepared by the court 
below, although the grounds laken in Lhe 
memorandum were such as could have 
been taken legitimately against the 
order directing the award to be filed. 
It is important to note that when a 
decree is passed upon the basis of an award 
and that decree is challenged in appeal, 
the only ground that can be taken is that 
the decree isin excess or not in accordance 
with the award, and such a ground does not 
appear in the memorandum of appeal. 


The learned Judge of the lower Appel-. 
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late Court begins his judgment by saying 
that this is a miscellaneous appeal -from the 
ordér of the Munsifof Muttra under Sch. II, 
para, 21 ordering an award to be filed and 
passing a decree in accordance with the 
award, It is, therefore, clear that he ap- 
preciated the position taken by the ap- 
pellant before him and realised that the 
appeal was a miscellaneous appeal against 
the order of the Munsif ordering an award 
,to be filed, Proceeding the learned Judge 
noticed the preliminary objection on behalf 
of the respondent before him and held 
that there were no such defects in the 
decree which justified his interference in 
an appeal against the decree. It is obvious 
therefore that at a later stage he to a 
certain extent, for which Ido not say that 
he is to blame, resiled from the former 
position which hé had taken up in the 
earlier part of his judgment, In the 
interests of justice I think the learned Judge 
of the lower Appellate Court ought to have 
insisted, when the matter came up before 
him, upon the learned Munsif passing 
two separate orders and then asking the 
appellant before him to elect as to which 
order he proposed to appeal against. 
This was not done. But sustaining the 
preliminary objection the lower Appellate 
Court dismissed the appeal, although it 
appears that on the merits it was favourably 
inclined towards the appellant- before 
him, ne a 

I hope my observations as to the pro- 
cedure tó be followed by courts below in 
these matters will receive due attention. 
So far as this particular case is concerned 
[allow the applicant before me to have his 
memorandum of appeal before the lower 
Appellate Court treated as an ‘appeal 
against the order of the learned Munsif 
directing the award to be filed and the 
decree accompanying the said memorandum 
asthe former order in the case. In this 
view of the matter an appeal did lie to the 
lower Appellate Court under the provisions 
of s. 104 el. (f) of the Civil Procedure Code, 
and setting aside the order of the court 
below I remand this case to that court with 
instructions to re-admit the appeal upon its 
original number, treat it as an appeal 
against the order directing an award to be 
filed- and dispose of it according to law. 
The applicant before me must pay the 
costs of the opposite party in this court and 
in the court below as directed by that 


court. Subsequent costs will abide the 
event. 
N. ; Case remanded. 
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f PATNA HIGH COURT 
. Civil Revision Petitions Nos. 302, 321 to 331, 
TE - 434, 435 and 451 of 1931. : 
August 18, 1933 
Fazi ALI, J. 
KESHO PRASAD SINGH— 
PETITIONER 
: VEYSUS 
MOHOENDRA PRASAD AND orHERs— 
i Ovrostfn PARTIES 


Civil Procedure Code . (Act V of 1908), ses 115, 151, 
. 0, IX,rr.2, 5, 6--Revision petitions—Limitation— 
Practice of Patna High Court—Delay in depositing 
“process fees—Dismissal of suit, legality of—Dismissal 
‘under inherent powers, when justified— Landlord and 


tenant—Rent suit— Necessary parties. 


| As a matter of uniform practice the Patna High 
Court will not entertain Civil Revision Petitions 
months of the 


unless thay are filed within three 
‘date of the order sought to be revised. 


In order that a suit may be arent suit it should be 


-brought against 


application for the issue of such summons, It 


deposit the process fee, 


Where the summons was returned unserved on the 
ground that the date fixed had expired and the plaintiff 
‘applied for fresh summons but his application was 
rejected and the suit dismissed cn the ground of the 


Jaches of the plaintiff: - 


Held, that the court ought to have resorted either 
tor. borr, 6 of O. IX and the dismissal of the suit 
was illegal and that the dismissal could not be support- 
‘ed'as having been made in the exercise of inherent 


powers ofthe court. 


The question of exercising inherent powers does 
not arise until the powers conferred by the Code are 


exhausted. 


0. R. P: from an order of the Munsif, 


Buxer, dated January 17, 1931. 


Messrs. S.M. Mullick and Ramnandan 


Prasad, for the Petitioner. 


Messrs, S. N. Ray, S. S. Rakshit and B.N. 


Rai, for” the Opposite Parties, 


Judgment.—These civil frevisions arise 


out of. a batch of rent suits’ which have 
been dismissed by the learned Munsif of 
Buxar. They fall in two batches, the first 
batch consisting of C. R. Nos. 302 and 321 
to 831 and the second batch consisting of 
O. R. Nos. 434, 435 and 451. 

A special point is raised with regard to 
CO, R No. 451 and it may be at once dealt 
with. The suit was dismissed in this: case 
on May 20, 1931. The application’ in re- 


vision was filed on August 10, 1931. - At the 


time this application was filed one of the 
tenants who was a defendant in the rent 
suit, namely Awdh Behari Ojha, was not 
made a party to the application. An ap- 
plication was made in 
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all the tenants interested in the 
holding. OrderIX,r. 2, Civil Procedure Code, does 
not authorise the court to dismiss a suit merely for 
‘the reason that the process fee which is required for 
.fresh summons is not filed promptly along with the 
onl 

„applies if it found that the summons could not be 
served on account of the failure of the plaintiff to 


this court on 
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November 20, 1921, more than ihree months 
after the filing of the revision application 
to implead him asa party. Later on when 
it appeared that he was dead, an attempt 
was made to substitute his heirs. The 
order sheet definitely shows that the peti- 
tioner was not diligent even in making 
‘this application to substitute the heirs of 
Awdh Behari Ojha: Ultimately the heirs 
were allowed to be impleaded on payment 
of one gold mohur as costs to their guardian. 
‘Now the learned Advocate for these 
minors appears and contends that this 
revision should not be entertained, and 
it appearsto me that there is much sub- 
stance in this contention. The suit was 
dismissed against Awdh Behari, one of 
the tenants and although itis nota matter 
of Jaw, but it is a matter of uniform 
practice that civil revisions are entertained 
in this court only if they are filed within 
three months of the date of the order 
sought to be revised. When this revi- 
sion was filed Awdh Behari was not 
made a party and no attempt was made 
to add him as a party until several 
months after the filing of this revision. 
In these circumstances if I were to re- 
store the suit I would be not restoring 
it againstthe original parties but against 
some of the original parties and the 
heirs of one of the parties. It is un- 
necessary to repeat that originally the 
suit was never brought against the 
heirs of Awdh Behari who are now at 
this late stage songht to be introduced 
in the suit. If the suit is not brought 
against all the tenants interested in the 
holding, it cannot be maintained as a 
rent suit. In my opinion it will be unfair 
in the circumstances of the case to interfere 
with the order of dismissal passed by the 
Jearned Munsif in the suit out of which 
O. R. No 451 arises. Civil Revision No. 451 
therefore is dismissed but without costs. 
With regard to the applications ©. R. 
Nos. 434 and 435, it appears to me thata 
very clear case has been made out by 
Mr. Sushil Madhab Mullick who appears for 
petitioner for setting aside the order of 
dismissal passed by the learned Munsif. As 
far as Ican gather from the order sheet 
the cireumstances under which the suit 
was dismissed were as follows: More than one 
attempt was made to get the summons 
served upon the defendants, but each time 
the attempt failed. On May 1, 1931, the 
court passed anorder directing the sum- 
mons to be re-issued to the defendants fixing 
May 20, 1931, for settlement of issues. 
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On May 20, 1931 summonses were again 
returned unserved and the plaintiff filed a 
_ petition for issue of fresh summonses to the 
defendants. It appears that in the process 
fee that was deposited there was a certain 
‘deficit and on that ground the learned 
Munsif dismissed the suit under’ O. IS, 1.2, 
_ In my opinion however the learned Munsif 
. had no jurisdiction to dismiss the suit 
under the rule which runs as follows: 


“Where on the dateso fixed it is found that the 


summons has not been served upon the defendant 
jn consequence of the failure of the plaintiff to pay 
‘the court-fee or postal charges {if any) chargeable 
for such service, thé Court may make an order that 
the suit be dismissed.” 


Clearly O. IX, r. 2, would have been ap- 
plicable to this case if on May -20, 1931, it 
had been found that the last summons could 
not beserved on account of the failure of 

. the plaintiff to deposit the process fee. This 
rule however does not authorize the Court to 
dismiss a suit merely for the reason that the 
process fee which is required for fresh sum- 
mons isnot filed promptly along with the ap- 
plication for theissue of such summons. T 
would therefore allow the applications in 
Civil Revision Nos. 434 and 435 without costs, 
set aside the order of-the learned Munsif 
and direct that the suits be restored. In 
Civil Revision Nos. 321:to 331 and 3802a 
different point arises. Here the summonses 
issued for the first time were received back 
unserved on January 17,1931. On that date the 
Court ordered fresh dasti summonses to be 
issued to the defendants at the. request of 
the plaintitt, These summonses were ac- 
tually issued from the office on‘ December 
11, 1931. On January 17, 1931, they 
were received unserved from the Munsif 
of Balia with a note that they :had reached 
him after the ,expiry of the date fixed. The 
petitioner thereupon applied for fresh sum- 
monses but the learned Munsif rejected. 
his application and dismissed -the suit on 
the ground ofthe laches of the plaintiff, 
It is conceded on behalf of the respondents 
that in dismissing the suit the learned 
Munsif did not act under any of the provi- 
sions of the Civil Procedure Code but in 
exercise of hisinherent pwers. The question 
of exercising inherent powers may come in 
when the powers expressly conferred by 
the Civil Procedure Code are exhausted. 
In this particular case I find that the learned 
Munsif was empowered under O. IX, r. 6, 
cl. (2), to direct the plaintiff to pay the 
cosis, if any, occasioned by the adjournment. 
Order IX r. 5, says: ; 


“Where after a summons has been issued to the 
defendants, or to one of several defendants and re- 
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turned unserved, the plaintiff fails, for a period to 
three months from the date of thé return madé to 
the Gourt by the Officer ordinarily certifying to the 
Gourt returns made by the serving Officer, 50 apply 
for the isaue ofa fresh summons, the Court shall 
make an orderthat the suit be dismissed as against 
such defendants unless the plaintif has within ‘the 
said period satisfied the Court that there is among 
other things, any sufficient cause forextending the 
time.” 

The learned Munsif has resorted neither to 
the procedure laid down in r. 5 nor tothe 
procedure laid down inr. 6. Inmy opinion, 
‘the order passed by {he Munsif in these 
cases should be set aside and the suits be 
restored. At the same time as there was 
undoubtedly some want of diligence on 
„the part of the plaintiff I would: direct that 
he, as a condition precedent to the restora- 
tion of the suit, do pay tothe respondents 
asum of Rs. 10in each of the applications 
which are contested. ‘ 

A. Order accordingly. 


ALLAHABAD HIGH COURT- 
Execution Second Civil Appeal No. 
798 of 1931 | 

November 25, 1932 1 

MoKRRJI, Acta, O, J., AND NTAMATULLAH, J. 

_ Thakur KHIM CHAND—DECREL-ROLDER . 
APPELLANT 
VETSUS a 
KESHAR SINGH —JUDAMENT-DEBTOR— 
RESPONDENT 

Appeal—-Kumaun Rules—U,P. Government Noti- 
fication issued on April 1, 1920— Decree of Assistant 
Collector—Application to execute—Dismissal of + 
Appeal—Farum of —District Judge dismissing appeal 
wrongly assuming jurisdiction—Second appeal, com- 
petency of. f ae 
~ Where the holder of a decree passed in a suit 
instituted in the Uourt of the Assistant Collector of 
Almora, Kumaun, applied for execution of tlie 
decree and the Assistant Collector rejected it, and 
he appealed to the District Judge and on the 
dismissal ofthe appeal, tiled a second appeal in the 
High Court; 

Held, that an application for execution of a decree 
passed in a suit instituted befere April 1, 1976, was 
subject, as regards forum of appeal, to the rules in force 
before the Government Notification issued on April 
}, 1926, and hence the decree-holder should have. 
api ed to the Daputy Commissioner from theorder 
of the Assistant Collector dismissing his application 
for execution 

Held, also that asecond appeal wonld lis to thd 
High Court s» faras the District Jugge assumed a 
jurisdiction which he did not possess. ‘ 

E.S. 0. A. from the decision of the 
District Judge, Kumaun, dated July 4. 193s. 

Messrs. G. Agzrwala and Kartar Narain 
Agarwala, for the Appellant. A 

Mr. R. C. Ghatak, for the Respondent. 

Judgment. -This is an execution {of 
decree appeal which arises in the following 


> 


802 
circumstances e — a 
Before April 1, 1926, all suils of a 


civil nature in Kumaun Division were 
cognisable by an Assistant Collector from 
whoss decision an appeal lay to the Deputy 
Cothinissioner arid a second appeal to the 
Commissioner who exercised the powers of 
, a High Oourt. The appellant instituted a 
suit for recovery of Rs. 580 on foot of a 
promissory note in the Courtof the Assist- 
‘ant Collector of Almora in Kumaun and 
, obtained a decree for Rs, 423 on- July 5, 
1927. The defendant appealed to the 
Deputy -Commissioner, His appeal was 
dismissed, He preferred a second appeal to 
the Oommissioner which was fixed for 


hearing on March 19,1928. Therecord‘of, | | | for e 
7 ` tion ofadecree ‘passed in a suit instituted 


the case was, however, lost in transit. 16 
appears that a large number of. other re- 
cords were lost in similar circumstances. 
The Commissioner passed an order on April 
19, 1928, directing that the appellant should 
bring afresh claim. We areinformed that 
this was a general: order applicable to all 
cases the records of which had been lost. 
The plaintiff decree-holder who was a res- 
pondent before the Commissioner appa- 
rently understood that the defendant 
judgment-debtor who was the’ appellant 
should institute a suit to contest the plaint- 
iff's claim already decreed by the first two 
coutts while the defendant . considered 
that the plaintiff. should institute a fresh 
suit to obtain a decree on foot of the pro- 
‘missory note. It is not necessary for us to 
express any opinion asto which of them 
was right on this curious point. The fact 
remains that no suit was instituted by 
either party. On June 10, 1929, the plaint- 
iff applied for execution of the decree 
‘which he had obtained from the Gourt of the 
. Assistant Collector. The Assistant Collector, 
before whom the application was made, dis- 
missed it holding that the plaintiff ought to 
institute afresh suit. Thereupon the plaintiff 
appealed to the District Judge instead of 
the Deputy Commissioner in view of a 
. Government Notification issued on April 1, 
1923, which conferred on the District Judge 
appellate powers previously vested in the 
. Deputy Commissioner and extended the 
jurisdiction of this court to Kumaun. The 
District Judge dismissed the appeal and 
the plaintiff has preferred the present 
second appeal in this court. 

In extending the jurisdiction of the High 
-Court the notification made practically the 
entire Code of Civil Procedure applicable 
“to Kumaun division. An important re- 
servation yas however made as regards 
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under the heading “qualification”. It rans 
as follows :— 


“ “Nothing in this notification or in the schedule 


shall operate to effect the disposal of (a) any suit or 
preceeding instituted before April J, 1425, in any court 
or before anyofficer of the Kumaun division, or 
pro- 
ceeding in execution, or other proceeding filed or 
taken, whether before, on or after the said day in any 
such court or before any such officer, ia continuation 
or pursuance of any suit or proceeding defined in 
para. ta), but all such applications, suits, and 
proceedings shall bu heard and decided as if this 
notification had not been issued: Provided that a 
decree or order passed in any such suit or pro- 
ceeding as is defined in paras (a) and b) shall 
not be invalid by reason ‘only of such decrée or order 
being in contravention of this qualification.” . 

It is clear that an application for execu- 


before April 1, 1926, is subject, as regards 
forum of appeal, tothe rules in fdrce be- 
forethe notification and that the plaintiff 
decree-holder should have appealed to the 
Deputy Commissioner from the order of 
the Assistant Collector dismissing his ap- 
plication for execution. His appealto the 
District Judge was incompetent. The Dis- 


trict Judge has adverted to this pbdint in 


his judgment but expressed no decisive 
opinion. He preferred to dispose of the 
appeal on whathe considered to be ‘the 
merits of the appeal before him. A second 
appeal tothis court would certainly lie 
inso far as the learned District Judge 
assumed a jurisdiclion which he did not 
possess. We do not think that the proviso 


to the rule can be so construed as to pre- 


vent the exercise by this court of its power 
to set aside the order of the District 
Judge. It may be that if it had been 
allowed to become final it would not have 
been considered invalid by reason only of 
the order being in contravention of tha 
rule. Accordingly, we set aside the order 
of the District Judge and direct him to 
return tothe plaintiff the memorandum of 
his appeal tothe District Judge for. pre- 
sentation to the: Court of the Deputy Com- 
missioner who had jurisdiction to enter- 
tain an appeal from the order of the 
Assistant Collector dismissing the plaintiff's 
application for execution. ‘lhe respondent 


shall have the costs in this court and in 
that of the District Judge. 
N. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 94 of 1928 
are August 2, 1933 
KuIsHNAN -PANDALAL AND OURGENYEN, JJ. 
A. M. RAMASWAMI CHETTIAR — 
PriatntiFe—APPELLANT 
versus | 
RENGAN CHETTIAR AND OTHERS 
— DEFENDANTS AND ANOTUER—PLaINTIFFS 
—RESPONDENTS . 
. ` Civil Procedure Code (Act V of 1908, O. XXIII, 
rr. land 4—Several plaintiffs—Withdrawal of one 
- without consent of others, whether permissible—Power 
of court to refuse withdrawal of oneif it would 
prejudice others—‘Plaintiff', meaning of. 
`” Irrespective of the question whether sub r. (4) of 
0. KAI, r: 1, Civil Procedure Code, governs sub- 
`r. (1) of the said rule, the court can refuse to allow 
one of several plaintilfs to withdraw if such a course 
is not consented to by the remaining plaintiff or 
-plaintiffs and would be prejudicial to hie or their 
interests. When thereare more plaintiffs than one, 
the word ‘plaintif’ in O. XXII, r. L-sub-r. (1) must 
be read as referring to all the plaintiffs collectively 
and-not to one only of them Mohamaya Chowdhrain 
v. Durga Churn Shava (1), Nilappagonda Gondappa- 
gonda v, Basangonda Sanyangonda (2), In re Mathews 
Oates Mooney (3, Tukaram Mahadu v, Rama- 
chandra Mahadu (4), and Upputuri Punnayya v. 
“Polavarapu Lingayya (5), referred to i ™ 
S. C. A, against the decree of the District 
‘Court, West’ Tanjore, dated February 7, 
1927, in O. 5. No. 9 of 1926..- 
Messrs. B. Sitzrama Rao and S. R. 
- Muthuswamy Ayyar, for the Appellant... 
“- Mr. K.S. Sankara Ayyar, for the Res- 
pondents, ' ' ; 
Judgment:—The Ist plaintiff is the 
zamindar of Naduvasal. He succeeded 
‘his father, who died on August 18, 1923, 
‘On November 22, 192), the father and 
son joined in executing a salé deed of 
the suit property for a sum of Rs, 30,000, 
After the lst plaintiff had succeeded to the 
estate,on August 14, 1926, he mortgaged 
the same property to the 2nd plaintiff. 
Both plaintiffs then brought the present suit 
fo:-a declaratio:. that the sale deed of 
November 22, 1920, wasinvalid and inopera- 
tive beyond the father’s life-time, under 
the terms of the Impartible Estates Act. 
The defendants, who were the vendees, 
filed their written slatements ‘and the 
suit was posted for seitlement of issues 
when the Ist plaintiff applied to withdraw 
from the suit. This was objected to by 
the 2nd plaintiff, the mortgagee, but was 
eventually allowed. We have been unable 
to find any order upon the application to 
withdraw itself, but. the result is so stated 
in the learned District Judge’s judgment. 
Having thus allowed the Ist plaintiff to 
withdraw, the question was considered 
whether the 2nd plaintiff was entitled by 
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to permit the plaintiff 
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himself io continue the suit and was 
answered in the negative. This latter 
question will only arise if we confirm 
the order allowing the Ist plaintiff- to 


. withdraw, 


Under sub-r, (1) of r, 1 of Ô, XXIIÍ, 
Civil Procedure Code, “the plaintiff” may 
at any time after the institution of the 
suit withdraw it as against all or any of 
the defendants; sub-r, (2) enables the court 
to withdraw from 
a suit with liberty to institute a fresh suit; 
and sub-r. (3) relates to withdrawal without 
such permission. Sub-r. (4) runs as 
follows : ` te 

“Nothing in this rule shall be deemed to authorise 


the court to permit one of several plaintiffs to 
withdraw without the consent of the others", 


The use of the word “rule” supports the 
view that this qualification applies not 
only to sub-rr. 2 and 3 but also to sub- 
r. (1) On the other hand, it hes been 
pointed out that under sub-r.- (1) no 
permission of the court is necessary, s0 
that sub-r. (4), which contemplates an 
operation requiring such permission, is 
not suitably worded to apply to a with- 
drawal under sub-r. (1). There is some 
authority for the view that sub-r. (4) does 


“not apply to sub-r. (1), It was so held 


in Mohamaya Chowdhrain v. Durga Churn 
Shana (1), under the corresponding pro- 
vision (s. 373) of the Code of Civil Pro- 
cedure, 1877, That 
co-plaintiffs and it was held that one 
could withdraw without the’ consent of 
the other under this provision of the Code, 
The matter came up in relation to an 


eppealin Nilappagouda Gondappagouda v. ` 


Basangouda Sangangouda (2), where -a 
similar view was taken by Shah, J. 
Fawcett; J., while agreeing that in that 
particular case one of the appellants might 
be’ permitted to withdraw, and béing 
inclined to accept the construction - put 


upon the rule, reserved his opinion 
whether apart from the terms of 
the rule the court had not power 


to control a co plaintiff who desires to 
withdraw from a suit, if such withdrawal 
would operate to the prejudice of his 
co-plaintiffs. He referred to an English 
case In re Mathews; Oates v. Mooney (3),:in 
which it was held that one of several 
co-plaintifis has no absolute right’ to 
withdraw from an action and have ‘his 


4a) 90 L R332. : ; 
(z) JOL Ind. Cas, 318; 29 Bom, L R 299; AI R:1927 
Bom, 214, a] 

13) (1905) 2 Oh. 460; 74 LJ Oh 656; 54 W R 75; 
93 L T 188, 


Was-a case of two 
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. name struck out, The reason of course 
-is that if one person engages with another 
or others to institute a suit, he ought not 
to be allowed to resileif such ‘action will 
be to the detriment of his -co-plaintiffs in 
the conduct of the proceedings: This, we 
_ think, -is a perfectly valid principle and 
it finds support in the tems of sub-r. (1) 
of O. XXIII, r.1, which says “the plaint- 
iff’ may withdraw. When there are more 
-plaintiffs than one the expression “tha 


: plaintiff” must be read as all the plaint- ' 


.iffs collectively, and not so as to include 
‘one only amongst several plaintiffs.: This 
principle has been recognised and acted 
‘upon in two cases cited before us, Tukaram 


‘Mahadu v. Ramachandra Mahadu (4), andi 


Upputuri Punnayya v. Polavarapu Lingay- 


„ya (5). Irrespective, therefore, of the ques=. © 


` tion whether sub-s. (4) governs sub-r. (1). 
‘we, think that the court can refuse to 


-allow one of several plaintiffs to withdraw , 


if such a course is not consented to by 
the remaining . plaintiff or - plaintiffs and 
would be prejudicial to his or their 
interests. In the present case the lst 
plaintiff, we think, having. given the 2nd 
plaintiff a mortgage, presumably on the 
“understanding that the sale.was not binding 
after the father's death, ought nol to. be 
allowed to abandon a suit intended -to 
‘secure a declaration to that effect. We 
‘think accordingly that the withdrawal 
‘petition, I. A. No. 243 of 1926, should not 
have :been allowed and we dismiss it. 
We further set aside the judgment and 


decree in O. S. No, 9 of 1926 and -direct . 


the lower Court to restore the. suit to file 
‘and proceed with it according to law. 
The respondents will pay the appellant's 


costs of the appeal. a oe 
The appellant will be entitled to ‘a 
refund .of the court-fee paid upon the 


appeal mémo under s. 13 of the Court Fees 


Act... 
oA Case remanded. 
(4) £9 Ind. Oaa 934; 49 B 672; 27 Bom L R 9214; AI 
R 1925 Bom 425 
(8) 107 Ind, Oas 431; A I R 1928 Mad. 496; 1 L T 40 
Mad. 961. : 
CALCUTTA HIGH COURT 
Original Suit No. 720 of 1931 
February 8, 1933 
LORT-WILI IAMS, J. ‘ 
CORPORATION or CALCUTTA 
ane -—PLAINTIFP 
versus 
.- , R. ©. BANERJI—Derenpant, 
Calcutta High Court (Original Side) 
Chap. X, r. 86—Sutt entered in Prospective 





Rules, 
List 
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verore itis ready for hearing -R. 86, whether ap- 
peres, . 

JÈ asuit has been properly placed in the Prospec- 
tive List r 36 of Ohap. X, of the Calcutta High 
Oourt Original Side Rules will not apply, but it will 
continue to apply if the requisition was made impro- 
perly when the suit wag not ready for hearing. 
Haribux Shroff v, Dwijendramohan Ghosh (1), ex- 


plained. 
Messrs, A. K. Roy and N. C, Chatterji, 
for the Corporation. : 
Mr. B. C. Ghose, for the Defendant. 
Judgment.-—-Rule 36, Chap. X of the 
Original Side Rules provides as follows: 
Suits and proceedings, which have not appeared 


„in the Prospective List within six months from 


the date of institution, may be placed before a Judge 
in Chambers, on notice to the parties or their at- 
torneys, to be dismissed for default, unless good 
cause ig shown to the contrary, or be otherwise dealt 
with as the Judge may think proper. f 
Formerly this was construed as meaning 
that, if a suit had not appeared in the 
Prospective List within six months from 
the date of-institution, it might, subject 


„tothe discretion of the Judge in Cham- 


hers, be dismissed for default, The result 
was that such a suit was always thereafter 


.in jeopardy, unless the plaintiff prosecut- 


ed it expeditiously. 


But in Haribux Shroff v. Dwijendra- 


-mohan Ghosh (1), the Chief Justice decided 


and C: O. Ghose, J.. agreed, that this con- 


-struction was, as they expressed ‘it, “im- 


possible," and that the rule means that if 


Fat the time when the suit is placed -before 


the Judge in ( hambers” it is not in the Prcs- 


‘pective List, and has not previously ap- 


peared in Ihe Prospective List, it may bė 
so dismissed. The result of this decision, 
if read literally, makes the rule practically 
‘useless. Any plaintiff can. avoid its provi- 
‘sions by the simple expedient of putting his 
case in the Prospective List, taking if. out 
again, and then proceeding .at his leisure 
unhampered by any interference from the 
court, Rule 7 provides that his attorney 
may, by requisition in writing to the 
Registrar, have his suit entered in the Pro- 
spective List on the ground that it is ready 
to be heard. Rule 8 provides for its remov- 
al from the list. 

Of course the defendant can take steps 
to expedite matters, but the existence of 
the rule is sufficient proof that such action 
cannot be relied upon. - 

Itis irue that the same procedure was 
possible even under the previous intẹrpretá- 
tion of the rule, so long as the requisition 
was made within six months from the date 
of institution. ` But greater courage or less 


(1) 133 Ind. Cas, 709; A IR 1931 Cal, 6:1; 530 
736; Ind. Rul. (1933) Cal. 657. : 
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conscience would then have been required 
to state that the suit was ready to be heard 
when, in fact, it was not, Since the judg- 
meut, to which I baye referred, the decision 
to print a “Special List” of suits liable to 
be dismissed under r. ¿6 has been follow- 
with uncanny haste, and before- the 
necessary notices can be served, by requisi- 
tions to place such suits inthe Prospective 
List. The coincidence is too striking to 
be natural, thigh it is difficult to say 
whether, or how, plaintiffs have become 
aware of the impending inquiry. The 
explatiation given, ihat this spate of re- 


quisitiofis is due merly to apprehension ` 
that owing to achangein the personnel of- 


the cotirt greater expedition will be requir- 
ed from ‘attorneys, though gratifying, cannot 
be accepted as sufficient, 


This being the position I have to decide 
whether the court is powerless to deal with 


what seems to be an abuse of its process.- 


In my. opinion, the judgment means that 
once 3, suit has been properly placed in the 
Prospective Liss, r. 36 no longer applies; 
that is to say, ifthe suit was ready to be 
heard when the requisilion was made, but 
that the rule applies to suits in which the 
requisition has been made improperly. - 


Applying this interpretation to the facts 
of this case, I find that the suit was institut- 


ed so far back as March, 1931. The written . 
statement was filed in May. Nine months 
afterwards, discovery was asked for and 
ordered, and plaintiff's affidavit was filed . 
Nothing further was done, 


in May, 1932. 
and inspection has not yet commenced. 
But on January 3, 1933, notice was issued 


by the Registrar that the suit would be’ 


placed on the “Special List” forthe lith. 
‘This was served on the defendants’ attorney 
on, the 6 th, but before it could be served on 
the plaintiit’s attorney he wrote asking that 
thé suit should be placed in the Prospective 
List “as the sameis ready for hearing.” 
Thereupon the Registrar took the suit off 


the “Special List” and put it inthe Pro- | 


spective'List. The defendant then applied 


to the .court asking why’ the suit about’ 


which he.had received notice, was not in 
the “Special List,” and the court ordered 
itto be-restored. On January the plaint- 
ifs attorney wrote to the defendants’ at- 
torney asking for and offering inspection. 

It is obvious that the suit was not ready 
for bearing on January 6, when the requisi- 
{ion was made, and ought not to have been 


placed in the Prospective List, Placing it 
in the list was.a mere subterfuge to enable. 
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based was not. admissible 
' because it had not been properly stamped. - 
: The trial Court admitted the -promissory 
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the plaintiff to take advantage of the judg 
ment to which I have referred; i 
In my opinion therefore the suit was pro- 
perly placed in thə “Special List” aad, 
in view of the facts already mentioned, I 
think that it may, and ought to be, dis-, 
missed for default with costs and I so 


direct. 


ye Suit dismissed. 





_, ALLAHABAD HIGH COURT | , 
Civil Revision Application No, 153 of 1933 
4 ` August 16, 1933 f 

. KENDALL, J. 
NOOR AHMAD — APPLIOANT 
Versus i 

Syed IRSHAD GHAUS—Opposira Party 

Stamp Act (II of 1899), 8. 86—Uivil Procedure 
Code (Act V of -1908), O. XIII, r. 4—Insuficiently 
stamped pro-note—Admission by trial Court—Trial 
Court's power to review its own order, 

“Under s.36 of the Stamp Act when once a 
document is admitted in evidence under O. XII, 
T. 4, Civil Procedure Oode, its admission cannot be 
called in question at any stage ofthe same suit 
or proceeding on the ground that it has not been 
duly stamped and the trial Court has no mora’ 
authority to review its own order admitting the’ 
dozument in evidence than an Appellate Court 
would Have to reverse that orderon appeal. Ven- 
kaléswara Iyer v. Ramarath Dheekshitur (1) 


' Dasi Chamar v. Ram Auter Singh (2) and Nirode. 


Basini Mitra v. Sital Chandra Ghatak (3) referred 
to. i 


0. R. A. against an order of 
Judge of Small Causes Court Pilibhit, 
dated December 21, 1932, i 

Mr. Mansur Alam, for the Applicant. 

Judgment.—This, is a plaintiffs appli-. 
cation for therevision of an order of the. ~ 
Judge of the Small Cause Court of Pilibhit ' 
dismissing the suit on the ground that the 
promissory note on which it was originally . 


in evidence 


note which bore a one-anna stamp tbough . 
under the law it should have borne a two- 
annastamp. It wasinitialled by the trial 
Court and was produced in evidence, It: 
was not until the defendant pointed out in 
the courseof evidence that a second one- 
anna stamp had been added subsequently 
to the execution of the promissory note that 


the courts’ attention was drawn to this. 


point, andthe court thereupon came to the 


‘ conclusion that the second stamp had been 


affixed later, and that the promissory note 


should not have been admitted in evi- 
dence, 


-With reference to s. 36 cf the Indian 
Stamp Act, 1899, this was too late a stage at. - 


the. ` 
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which to take objection to the admisibili- 
ty of the document. In the case of Venka- 
teswara Iyér v. Ramarath Deekshitar (1) 
it was held that : 

“Where the plaintiff sued on a prom‘ss>ry note, and 
he defendant raised the plea that ıt was not ad- 
anissible in evidence on the ground that it was {not 
validly stamped but no issue was framed on its 
admissibility and the court of !first instance marked 
it as exhibit unconditionally, the Appellate Court 
hag no jurisdiction to agitate the question of its 
admissibility.” 

It is true: that the case quoled above 
was one in which the question of the admis- 
sibility ofthe document was not apparent- 
ly pressed until the appeal. A document, 
however, is admitted in evidence under 
O. XIII, r. 40f the Code of Civil Procedure 
and when once it has been admitted in 
evidence unders. 36 ofthe Indian Stamp 
Act, the admission cannot be called in 
question at any stageofthe same suit or 


proceeding on the ground that the instru-' 


ment has not been duly stamped. It 
appears.to me, therefore,te be quite clear 
that the trial Court had no more authority 
to review its own order admitting the 
documentin evidence than an Appellate 
Court would have to reverse that order 
on appeal. This view .was taken in the 
case..of Dasi Chamarv. Ram Autar Sing’ 
(2). In anothercase Nirode Basini Mitra 
v. Sital Chandra Ghatak (8) in which the 
question was raised in appeal the Bench 
remarked : 

“The Judge has entirely failed to see tbat under 
8. 36 it matters nothing whether it was wrongly 
admitted or rightly admitted or admitted without 
objection or after hearing or without hearing such 
objection. These stamp matters are really no con- 
cern of the parties and if the objection was taken 
at the time when the record was made up by the 
trial Court, theré it might be rejected, if not, the 
matter stopped there.” 

In the present case’as the court had no 


power to ignore the document which had 
been admitted it was bound on the evi- 
dence to decree the plaintiffs suit, and 
in fact the first part of the judgment which 
Proceeds on assumption that the document 
is admissible shows thatthe court would 
have decreed ib, if it had not as an after- 
thought decided that the document was 
after all not admissible in evidence, The 
result is that I allow the application with 
costs, set aside the decree and order of the 
trial Court and direct that the plaintiff's 
suit be decreed with costs. 

N. ; Application allowed. 

(1) 119 Ind. Cas, 472; AIR 1929 Mad 629; Ind. 
Rul (192%) Mad 938 . ; 

(2) 71 Ind. Cas 475; AIR 1928 Pat. 401, 
B) 128 Ind, Oai. 187; AIR 1939 Cal, 577; 51 0L 
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CALCUTTA HIGH COURT 
Civil Appeal No. 49 of 1932 
February 10, 1933 ` 
RANKIN, C. J., AND Cosrac1o, J. 
MENAKA BALA DASI—DESENDANT 
— APPELLANT 
= versus 
HIRALAL GOVINDLAL AND ANOTHER — 
PLAINTIFFS — RESTONDENTS. 
Limitation—Continuation of proceedings—Ad- 
journn ent ‘sine die’, effect of. . 
Whatever may be the old authorities on the point, 
the phrase “agjourned sine die” does notnow mean 
discontinuance. It isonly an adjournment to a date 


„that is not at the moment tixed. 


Where an application for a final decree which was 
made within time was adjourned sine die on the 
ground that the judgment-debtor was insane anda - 
subsequent application was made after the pres- 
cribed period of three 
debtor's widow: : ` 

Heid, that the subsequent application was not: 
time-barred, | 


Messrs. L, P. E. Pugh and Laha, for the 
Appellant. i 
Mesars. S., N. Banerjee (Jr) and S: C.. 
Ghose, for the Respondents. : : 

Rankin, C. J.- In my opinion this appeal 
fails and must be dismissed. The appeal: 
is by the widowof the original defendant 
in @ mortgage suit, Satyasadhan Dutt. The. 
suit wasof 1924. In 1925 a preliminary 
decree for sale was made whereunderthe 
Registrar reported that a sum of Rs. 76,000. 
would be due on a given date, namely, 
September 9, 1926, .' and on that date the 
plaintiffs became entitled for the first time 
to apply for a final decree for ‘sale. By 
the practice, of this court such application - 
is made by a notice of motion which comes ` 
on before the Judge as a matter listed on 
the daily cause list. The plaintiffs had three’ 
years from September 9, 1926, within which ` 
to bring the motion and that gave them time 
until September 8,1929. Nowit appears 
that on January 26, 1927, the plaintiffs 
brought a notice of motion against the then 
defendant, Satyasadhan Dutt. The matter 
came before the learned Judge as a listed 
motion and was adjourned for a month, 
It had been served on the defendant’s 
attorney and it does not appear for a 
single moment that the attorney had 
refused—indeed_ he could not refuse—to ac- 
cept source of this notice of motion brought 
in a suit in which he was acting for the 
defendant. The notice of motion when it 
came on was adjourned for a month and at 
ihe end of that month the attorney said that 
he wanted further adjournment because 
his client turned out to be insane. 

It is somewhat important to consider 
what exactly was done, It turned out 


years, against the judgment- , 
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that the question whether the client was 
Insane inJanuary, 1927, was quite a serious 
question and the wife brought a suit in the 
name of her husband in January, 1922, 
asking for a declaration that the mortgagor 
Satyasadhan Dutt was insane even at the 
time he executed the mortgage and that 
all the proceedings in the mortgage suit ' 
were bad. This suit was dismissed in May, 
1929 and an appeal against this decision 
was pending when in March, 1930, Satyasa- 
dhan Dutt died. The appeal was continued 
by the widow and on July 24, 1930, the ap- : 
peal was dismissed, so that the suit which 
began in January, 1928, was got ridof in 
July;-1930. In the meantime there was not 
very much practical good sense in end- 
eavouring to bring to a hearing the ap- 
plication'for a fina: decree for sale. Im- 
mediately thereafter, namely, on August 15, 
1930, the mortgagees gave a notice of 
motion asking for a final decree. They 
had not taken the necessary steps in the 
suit 10 gebthe widow substituted in view 
of Satyasadhan’s death in the previous 
March, so they took out a summons to 
get the abatement set aside and the 
substitution made. At the same time they 
applied against the widow for a final decree 
and at the time they did that they also 
gave notice to the Registrar asking him to 
reinstate the motion of January 26, 1927. 
Before coming to the exact question now 
before us it may well be just to complete 
the history of the plaintiffs’ trouble. The 
learned Judge on the original side dis- 
missed the application to set aside the 
abatement so that the application for a final 
decree fellto the ground. That matter 
however was taken on appeal and by an 
order of -this court in March, 1931, it was 
held that-the abatement should have been 
set aside and the widow would have been 
substituted. Thereupon the motion of ¢ 
August 15; 1930, came up for consideration in 
1932 before Lort-Willlams, J. 

The -question before him was purely 4 
question of limitation. Ifthe application 
for a final decree must be treated as being ° 
made on August 15,1930, the application 
was out of time, that being more than three . 
years- from September, 1926. If however ; 
the learned Judge in the circumstances. 
was entilled to regard the application with 
which he was dealing as the application 
made on January 26, 1927, then the applica- . 
tion, whatever other merits there might have - 
been, could not be dismissed on the ground -> 
of limitation. It turns out that the ap- 
plication of January 26,1927, which, as 1 
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have said, was adjourned fora month, and 
was then met by a statement on behalf of 
the morigagor’s attorney that his client was 
insane, having been adjourned once or 
twice, was before the court on May 25, 1927. > 
The minute by the officer of the court isin 
existence which says that on that date it was | 
adjourned by consent: for one month. In 
the ordinary course therefore it would be- ` 
coms the duty of the officers of the court 
tosee that that motion appeared that day 
month in the cause list as an adjourned mo- 
tion, Investigation has been made and it 
does not appear that any trace of it can be 
then found and no tracé of this motion has 
been found in the Court’s record ‘since the 
entry of May 25, 1927. oo ha . 
It would seem therefore prima facie ` 
probable merely upon the face of thé Court's . 
record that some order had been made 
which has not been traced adjourning the ` 
matter sine die or else disposing of the 
motion. The matter however does not rest’ 


there, because in January, 1928, the plaint 
`- brought by the widow deals with the posti- ` 


tion of the plaintiffs’ claim fora final de- 
cree, It says that: i 
don January 31,1927, the defendant firm applied’ 


for a final decreo in the said suit but such appli- 
cation stands adjourned sine die on the ground that 


the plaintiff has become of unsound mind.” 


It does not say ` that the order for ad- ’ 
journment sine die ‘was made on May 25, > 
1927, but it says that that was the posi- 
tion in January, 1928. There being, it is true, 
no trace of a minute by the court officer 
whereby the motion was adjourned sine die 
the first question is whether the learned 


‘ Judge hasin all the circumstances rightly 


inferred that the motion was adjourned 
sine die. Thatit was adjourned sine die 
was the statement of the present appellant 
at the time anda very solemn statement in 
her plaint, andI cannot think that the 
learned Judge’s order ought to be inferred 
when he says that he is satisfied that in- 


_ that motion, no trace of an order disposing 


of the motion being found, was adjourned 
sine die. 

Iftherefore I am right so far, the next 
question is whether or not there is any reason 
for asking that the motion of January 26, 
1927, does not save limitation. It has been. 
contended ‘before us by Mr. Pugh that the. 
proper indication of the phrase “adjourned 
sine die” is thatit is really a discontinuan- 
cée. But whatever may be the old authorities. 
on that point, I have no doubt myself that. 
with us today “adjournment sine die” 
differs altogether from discontinuance. It- 
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is after allan adjournment, an adjourn- 
ment to a date that is not at the moment 
fixed. If that motion was therefore made 
and'was not disposed of but was ad- 
journed and all that remained was ‘to fix 
adate for its hearing, the next question 


is, does it matter at all tbat Satyasadhan ` 
died‘in March 1930, with the result that the ` 


‘present application has to be brought 
against his widow, the proper person to be 
substituted in his place and the person who 
has been substituted in his place. The 
course taken, not without just reason, by 
the plaintiff's attorney seems to me to bea 
very reasonable one. He reinstated the 
old motion agaiust Satyasadhan and he 
brought another motion along with it which 
had the effect’ of statirig the same 
against the party who in the altered cir- 
cumstances is the proper party. It may 
be that it would have been more proper 
to call his second motion an application for 
the amendment of the first. But from the 
moment he brought that motion he brought 
it on the footing of the first motion without 
pretending that it had an independent 
validity. l 

In my judgment, the plaintiffs have not in 
the events that have happened, been de- 
prived of their right to a final decree. The 
decision of the learned Judge is correct 
and this appeal is dismissed with costs. 

Costello, J. -- I agree. 

A t ` Appeal dismissed. 


' LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 417 
of 933 
July 25, 1933 
MONROS, J. 
LACHHAMAN SINGH—PETITIONER 
f versus 
IQBAL SINGH—Opposite Party 
Civil Procedure Code (Act V of 1908), s. 24— 
Execution—Stay of, by High 
reaching. the executing Court on the day fixed. jor 
the case—Court issuing warrant of arrest in spite 
of party's making affidavit notifying stay by High 
Court—Effect of. 
In a case where the High Court ordered stay of 


execution proceedings pending in a Subordinate : 


Judge's „Court, the order did not reach the 


Judge on the day the case was put down. An. 


affidavit filed by party stating that High Court has 
passed the stay order, was rejected and warrant of 
arrest of the judgment-debtor issued on the ground 
that official notification of the stay. order was, not 
received Me the Jidge. Thereupon the party obtain- 
ed a certified copy of the stay order and presented 
the same tothe Judge; even then the cudge stated 
that he could Jo nothing as the original order was 
ptill not before him ; rare 
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Held, that the party was. in ths circumstances 
well justified in thinking that the Subordinate Judge 
was strongly prejudiced against him and that an 
order for transfer ought to be made. 

O. M. P. from an order of the Second 
Class, Sub-Judge, Narowal. 

Mr. Shambu . al Puri, for the Petitioner. ` 

Order. -This is an. application for 
transfer under s. 24, Civil Procedure Code, 
of the case now at hearing before the 
Subordinate Judge, Second Class, Narowal, 
on the ground that the Subordinate Judge 
has acted in such a way that the defendant- 
petitioner has reason for thinking that he 
will not get justice at the hands of this 
Subordinate Judge. 

I consider it is unnecessary to go in 
detail into ths charges alleged in the 
petition, because during the course of the 
hearing the following facts came to light: 
On June 9, 1933,. Dalip Singh, J., directed 
that notice should be served in this case 
and made anorder for the stay of proceed- 
ings. This order was communicated to the 
Senior Subordinate Judge, Sialkot, by 
letter dated June 12 and the Senior Sub- 
ordinate Judge states that he forwarded 
this letter to the Stbordinate Judge under 
a registered cover on June 13. On June 
19, the case was putdown for arguments, 


, and when it was called an affidavit of the — 


petitioner was presented to the Judge, 
stating that the proceedings in the case had 
been stayed by the order of June 9, referred 
to above. The: Subordinate Judge refused - 
to act on the affidavit, stating that he had had 
no official notification. ‘The petitioner there- 
upon came to Lahore and obtained a certi- 
fied copy of the order with which he appear- 
ed before the Subordinate Judge -on 
June 22. The Subordinate Judge stated 
that the original” order had not reached 
him, that he Had already made his order 
that, same morning and could do nothing, 


. Ondune 22, the Subordinate Judge issued 


a warrant for the arrest of the petitioner, 
Inthe circumstances I think that the peti- | 
tioner is well justified in thinking that the 
Subordinate Judge is strongly prejudiced 
against him and that an order for transfer 
ought to be made. 

Imay add that I took so serious a view of 
the conduct of the Subordinate Judge that 
Isummoned him to attend here and asked 
him for an explanation. After hearing 
fully the explanation -of the Subordinate 
Judge Icame to the conclusion that his 
neglect to obey the order of this court was 


not deliberate and arose from a series: of 
;mischances which, however, he certainly 


should not have allowed to take place, 


“perly constituted 
~court-fees, 
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I, therefore, do not hold that thereis any 
evidence to show that the Subordinate 
Judge would not give the case a fair trial, 
but as I have indicated above Iam in 
sympathy with the petitioner’s attitude : 
hisfearsmay not be justified, but they are 
not unreasonable. I order that this case 
be transferred for hearing of the evidence of 
both parties and the decision of the case 
by a Subordinate Judge in the district to 
be selected by the District Judge. I set 
aside the decree made on June 22, 1933, and 
the warrant for the arrest of the petitioner 
issued onJune22, = 


V.-R. Application allowed.. 





CALCUTTA HIGH COURT 
Civil Appeals Nos. 729 and 730 of 19381. 
August 9, 1933. 
Guas AND BABTLEY, JJ. 
ASUTOSH PRAMANIK AND ANOTHER — 
DEFENDANTS—APPELLANTS 


VETSUS 
JIBANDHAN GANGULY — PLAINTIFF 
RESPONDENTS 

Béngal Tenancy Act (VILI of 1885), s; 168 -Lease 
of garden land for appropriation of fruits—S. 182, 
whether applies —Tenant holding aver-—-Suit to evict 
tenant's hetrs—Ad valorem court-fees, whether necés- 

sary—Court Fees Act (VII of 18701, 8.7 (L1) (ce). 

Where a leaso was executed in respect of garden 
‘land on a part of which the tenant was allowed to 
‘have his dwelling place the purpose of ,the lease 
being appropriation of fruits of the trees standing 
on the land, and there was a clause for eviction ‘if 
the trees were injured ; ; 

Held, that the lease was-nobone for agricultural- or 
horticultural purposes ands, 182 of the Bengal 
Tenancy Act could not apply to the portion of the 
land on which the tenant dwelt. 

Where a lessee held over after the expiry of the 
term of the lease and after his death his son remained 
«in possession as lessee on payment of rent: f 

Held, that the defendant could not be held to bein 


-the position of a trespasser and for evicting him it 


was not necessary for the landlord to bring a pro- 
suit on payment ofad valorem 


C. A. against appellate decrees of the 
Second.Court Sub-J udge, 24-Parganas,dated 
December 23, 1930. - - 

Messrs. Sitaram Banerjee, Prosanta K. 


Bose, Phani Bhusan Chakravarti and Su- . 


dhansu S. Mukherjee, for the Appellants, 
Messrs. Rupendra Kumar Mitter anl 
Bijan Kumar Mukherjee, for the Respon- 
dents. 
Judgment.—(S. A, No. 729 of 1931),— 
This is an appeal in a suit for ejectment 


-after service of notice to quit. The father 


of defendant No, -l -held -the land in suit 


“under a registered leass for nine years 


147—27 & 28 


ASUTOSH PRAMANIK.U, JIAANDHAN GANGULY | 


909 
and on ‘the éxpiry of the term of thé lease, 
was holding over till his death. The 
defendant, after the demise of his father 
has been in possession as a lessee, on 
payment of rent. The ground on which 
defendant No.1 was sought to be ejected 
was that he had, in contravention of the 
term of the lease, cut down trees standing 
on the land. The claim for eviction: as 
made by the plaintiff was resisted by 
defendant No.1 whose defence, so far as 
we are concerned with the same in this 
appeal was, that his father had acquired 
the right of occupancy in the land in suit, 
and that the claim for eviction was. ‘not 
maintainable. The courts below have 
decided all the questions arising for consi- 
deration in the case, as indicaied by the 
various issues raised in the trial Court 
against defendant No. 1 and the defendant 
has appealed to this court. 

The main questions on which the ` deci- 
sion of this appeal turns are, whether the 
Bengal Tenancy Act governs the tenancy 
created by the .kabuliyat executed by the 
father of defendant No.1 in respect of 
the land in suit; was the purpose of the 
lease agricultural, as has been contended 
for by the defendant? Had defendant No. 1 
acquired the right to cultivate the land by 
virtue of the lease executed by him? 
The decisions of these points depend upon 
the construction of the kabuliyat executed 
by the father of defendant No. 1 in favour of 

‘Srimati, Basanta Kumari Debi, in the year 
1819, B. S., Ex. 2 in the case. The 
document.has been placed before us; and 
«almost every word contained in the same 
-has been -commented upon by the learned 
Advocates appearing for the parties in this 
‘appeal, -On a careful consideration of the 
terms of the kabuliyat it appears 
to us to be clear that the land in 
suit was leased out to the defendant's 
father in. order to.enable him to Jive on 

-a part. of the. same, which was „garden 
land, with- trees standing thereon, -a list 
of trees standing on the land leased _ out, 

“was. specifically given in a schedule ap- 

--pended.to the kabuliyat. The lessee was 
required. to.take care not to.. injure, -the 
trees in plucking thé fruits therefrom, 

- Thore-was a definite stipulation to the, effect 

- that- if the-tenant in any way injured 

: the orchard, the tenant. was liable ;to 
eviction; even within the;period. mentioned 
in the lease. There was a provision for 

- raising crops, contained. in the, kabuliyat— 

- whatever. that, might. mean. but the pur- 
pose of -the lease was-appropriation.of fruits 
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of the trees standing on theland, which was 
garden land. The clause relating to evic- 
tion on the trees being injured, and the 
special provision against cutting down 
trees, completely negatives the idea of the 
land leased out being agricultural, and the 
term of the lease made the use of the land 
for agricultural purposes impossible. 

The Court of Appeal below has held on 
a construction of the kabuliyat, that the 
father of the defendant acquired the 
tenancy for residential purposes coupled 
with the right to gather the fruits and 
fish reared in the tank, standing on the 
land; and we are in agreement with that 
court in - coming to the conclusion, that 
the tenancy created by the kabuliyat 
executed by the father of defendant No. 1 
was not a tenancy for agricultural or hor- 
ticultural purposes. 

In the above view of the case, we are 
clearly of opinion that the contention of 
defendant No.1, that the kabuliyat gave 
the lessee-the right to cultivate the land 
and grow crops en the same, cannot be 
allowed to prevail. In our. judgment in 
the case before us, where the kabuliyat shows 
that the lease was in respect of garden 
land, on a part of which the tenant was 
allowed to have his dwelling place, and 
where the lease contained no indication 
that the lessee was to be treated as a 
raiyat under the Bengal Tenancy: Act, 
or that the purpose of the lease 
‘was agricultural or horticultural, 
‘the lease cannot be held to be governed 
-by the Bengal Tenancy Act. If the lease 
“was not governed by the Bengal Tenancy Act, 
as we hold it was not, s. 182 of the said Act, 


on which reliance was placed on behalt ot | 


defendant No. 1, could not have any ap- 
plication whatsoever to a portion of the 
garden land on which the lessee dwelt. The 
conclusion therefore follows that defendant 
No. 1, appellant in this court, had not, 
and could not have acquired a right of 
occupancy in the land in suit regard 
being had to the tenancy created in 
respect of the same, and regard being also 


had to the position that s. 182, Bengal . 
Tenancy Act, could not be held to have - 


any application in the case before us. 
Defendant No. 1 was not therefore in a 
position to resist the claim for eyectment as 
made by the plaintiff in the suit out of which 
this appeal has arisen. 

A question of subsidiary nature raised 
in support of the appeal, has to be con- 
sidered next. It was argued in support 
of this appeal, that on the facts and in 
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the circumstances of the case, the plain- 
tiff was not entitled to maintain the suit 
without payment of ad valorem court-fees. 
According to the defendant, it was neces- 
sary forthe plaintiff to institute a regular 
suit to establish his title on payment of 
court-fees. It was pointed out in this 
connection, that defendant No. 1 was a 
minor, and that his holding over after 
the expiry of the term of the lease, did 
not make him a tenant who could be 
ejected after service of notice to quit; or 
in other words, the suit as instituted 
against the defendant was not a suit for 
ejectment as contemplated by s. 7 (11) 
(cc), Court Fees Act. It is only necessary 
to mention in this connection that defen- 
dant No. 1 claiming to be on the land on 
payment of rent after the demise of his 
father who was before his death holding 
over, for a number of years, after the 
expiration of the terms of his lease, could 
not be held to be in the position of a tres- 
passer on the land, against whom- the 
plaintiff had to proceed by way of getting . 
his tithe established in a properly con- 
slitmied suit. The objection raised- by 
the defendant to the non-maintainability 
of the shit for ejectment as instituted by 
the plaintif, appears to us to be without 
substance, and must be overruled. In 
view of the conclusions we have arrived at, 
on the questions arising for consideration 
in this appeal, the appeal fails and it is 
dismissed with costs. The application 
made by the appellant for the reception 
of additional evidence in this court is 


rejected. 
S. A. No. 730 of 1931. 

In accordance with, and as a necessary 
consequence of our judgment in Second 
Appeal No. 729 cf 1931, this appeal, arising 
out of a suit for rent brought by the 
plaintiff-respondent against defendant 
No. 1, appeilant in that appeal, must be 
dismissed. The appeal is dismissed. There 
is no order as to cds. in this appeal. 

N. Appeals dismissed. 


pakan 


OUDH CHIEF COURT 
Second Civil Appeal No. 71 of 1932 
August 10, 1933 f 
RAZA AND ALLSOP, JJ. 
BIRJ MOHAN SINGH AND ANOTHER 
—PLAINTIFFS—APPELLANTS 


versus 

Musammat RACHHPAL KUNWAR ANDI 
ANOTHER — DEFEN DANTS— RESPONDENTS 

Hindu Law—Widow—Power to make gift to 


1934 


daughter or son-in-law on daughter's marriage— Validi- 
ty of gift—-Mother succeeding as heir, rights of. 
~ It is competent to a Hindu widow governed by the 
Mitakshara School to make a valid gift of the im- 
movable property of her husband to her daughter on 
the occasion of the daughter's marriage, and ‘such a 
giftis binding on the reversioners. The limitation 
on the validity of the gift is that it must be of a 
reasonable portion of the property. i 

The rights of a woman succeeding to property as 
a mother are exactly thesame under the Hindu Law 
as those of one succeeding as a Hindu widow. The 
gift may be made to the girl or to her husband. 

The question what is a reasonable gift on these 
occasions, is a question of fact, which has tu be de- 
cided with due advertence to allthe circumstances 
of the case, Ordinarily, it must approximate to not 
more than a fourth of the father’s estate: but it is 
the ordinary and not the invariable rule, since there 
may be cases justifying a much larger expenditure. 


S. ©. A. against an order of the Sub- 
oe Rae Bareli, dated December 23, 
1991. | 


Mr. Ram Bharose Lal, for the Appel- 
lants. 4 i 

Messrs. Radha Krishna and Kismat Rai 
Jagdhari, for the Respondents. 


Judgment.—This is an appeal from a 
‘decree of the learned Subordinate Judge 
of Rae Bareli, dated December 23, 1931, 
affirming a decree of the learned Munsif 
of Dalmau at Rae Bareli, dated January 31, 
1931. The facts of the case are sufficient- 
ly setout inthe judgment ‘of the learned 
Subordinate Judge and it is not necessary 
to repeat them in detail. The facts rele- 
vant tothis appeal may be shortly stated: 
The plaintiffs, Birjmohan Singh and Chan- 
drapal Singh, are ‘the brothers of Mata 
Bakhsh Singh, deceased. .Mata. Bakhgh 
Singh died leaving a son, Gokaran Singh 
and two daughters, namely, Musammat 
Sukkhoo and Musammat Sumera Kunwar. 
Gokaran Singh succeeded to the property 
left by his father. It appears that Goka- 
ran Singh died childless, He was succeed- 
ed by nis mother, Musammat Rachhpal 
Kunwar. Musammat Rachhpal , Kunwar 
(defendant No. 1) executed a deed of gift 
in favour of her daughter Musammat 
Sumera Kunwar, on theoccasion of her 
marriaga oa March 12, 1939, in respect of 
about bighas land out of some 23 bighas 
land left’ by Gokaran Singh. The plain- 
tiffs brought the present suit for a declaration 
that the said deed of gift was inefective 
and not binding on them. The claim was 
resisted by the defendants. The learned 
Munsif found that the gift was made 
by defendant No. 1 in favour of her 
daughter, defendant No. 2 on the occasion 


„of the latter's marriage and was binding 
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on the reversioners (plaintiffs). He there- 
fore dismissed the suit. On appeal the 
learned Subordinate Judge agieed with 
the findings ‘of the learned Munsif, and 
dismissed the appeal ‘with costs on De- 
cember 23, 1931. The plaintiffs have 
come to this court in second appeal. In 
our opinion there is-no substance in this 


appeal. moe 
We agree with the learned Subordi- 
nate Judge that it is competent to a 


widow of the Mitakshara school to make 


a valid gift of the immovable property 


of her husband toler daughter on the 
occasion of the daugh'er’s marriage, and 
such a gift is binding on'the reversioners 


„and the limitation on the validity of the 


it must be of a reasonable 


giftis that 
The rights of 


portion of the property: 


‘a woman ‘succeeding to property as a 


mcther are exactly the same under .the 


-Hindu Law as those of one succeeding as 


a Hindu widow. The gift may be made 


to the girl or to her husband. The mar- 


riage of unmarried daughters and sisters 
is an obligation which would constitute 
legal necessity in the hands ofthe heiress. 


-Customary presents such..as-the | gift of 


a reasonable portion of the’immoyable prc- 
perty to the daughtér or.to the son-in-law 
onthe occasiono their marriage or gowna 
or dwiragaman or second marriage and 
the like, are other examples of necessity. 
Gifts on these occasions ‘are supported not 
onthe ground of their spiritual necessity 
but as customary and common. The 
question what is a reasonable gifs on these 
occasions, is a question of fact, which 
has to be decided with due advertence 


“to all the circumstances of the case. --Ordi- 


narily, it must approximate not more 
than a fourth of the father’s estate; but 
it is the ordinary, and not the invaria- 
ble rule, since there may be cases justi- 
fying a much larger expenditure: See 
Gour’s Hindu Code, Edn. II, pp.- 1470. 
The learned ‘Subordinate Judge has found, 
having regard to all the facts and cir- 
cumstances of the case, that the gift of about 
8 bighas of land in the present cise 
was quite reasonable. This finding is a 
finding of fact and cannot be impugned 
insecond appeal. In our opinion no case 
has been made out to- disturb the careful 
and detailed judgment: of- the learned 
Subordinate Judge. Hence we dismiss the 
appeal with costs, 
“A. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
FULL BENCH 
Civil Miscellaneous Reference No. 406 
of31932 

x January 6, 1933 
Moxerst, Aora. O. J, King AND 
NIAMATULLAH, JJ. 
Frem RAM PRASAD-RAM KUMAR— 
PLAINTIFF 
versus 
PARSHOTAM HALWAJI— DEFENDANT. 

Stamp Act (II of 1899), Art. 1--Statemeat written 

and. signed in creditor's book, of receipt of a certain 

‘sum— Entry above it that money was to carry interest 
~—Whole entry, if amounts to agreement to pay interest 
—Proper stamp duty. 

Where the defendants wrote and signed with his 
hand that he bad received a sum of Rs. 225-10-0, in 
the cash book of the plaintif and ‘above this signed 
statement there was an entryin the book to the 
effect that the money was to carry interest at Re, 1-8-0 
per cent, per mensem : 

Held, that the whole of the entry in the account 
book could not be said to have been a single docu- 
ment for which the defendant was responsible, and 
that the document did not amount to an agreement 


to pay interest and required stamp only as fora mere - 


acknowledgment: Mahadeo Kori v. Sheoraj Ram Teli 
(I), distinguished. 

Order on reference under sub-s. 2 of s. 61 
of. the Stamp Act, submitted by the Dis- 
trict Judge, Benares, as per his letter 
No. 414, XV, dated June 6, 1932. . 

Mr. Shiva Prasad Sinha, ‘for the Applicant. 

Mr. Kedar Nath Sinha, for the Opposite 
‘Party. 

Mr. Muhammad Ismail, The Government 
Advocate, for the Crown, 


Judgment.—This is a reference -to the 
High Court by the Chief Inspector of Stamps 
who holds the position of a Collector under 
a Government notification quoted in the 
reference. Two documents were tendered 
in evidence before a Judge, Small Cause 
Court, in a suit for money. They were in 
the shape of the plaintiff's account books 
which bore the signature of the defendant 
No. |, One of the documents which ia des- 
eribed asp. 9c ofthe record was an extract 
from ihe cash book of the plaintiff, and 
in it (the transliteration before us is incor- 
rect) Parshotam Halwai the defendant No. J, 
wrote and signed with his own hand a staté- 
ment that he had received the sum of 
Rs. 225-10, Above this signed statement 
there was an entry in the book to the effect 
that the money was to carry interest at 
Rs 1-8 per mensem. 

The other document, the transliteration of 
which has been marked as llc being the 
page of the original record is similar. Par- 
shotam Halwai wrote and signed with 
his own hand a statement that he had 
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received the sum of Rs. 198. This entry is 
again in the cash book of the plaintiff and 
above the signed statement of Parshotam 
Halwai there appears an entry to the effect 
that the sum of Rs. 198 is to carry interest 
at Rs. 1-S per cent. per mensem. 

The Chief Inspector of Stamps reports that 
these twodccuments amounted to an agree- 
ment to pay ‘interest and therefore we 


' should declare accordingly. The reference 


is under s. 61 of the Stamp Act 

We are of opinion that it is impossible 
for us to say that the whole of the extract 
from the account book or the whole of the 
entry inthe account book is a single docu- 
ment for which Parshotam Halwai was 
responsible. Wecan treatthe signed state- 
ment of Parshotam. Halwai alone as the do- 
cument for which he is responsible. The 
entry in the account book does not profess 
tobe a document executed by Parshotam 
Halwai. On the other hand. it is quite 
possible that Par shotam Halwai had noinfor- 
mation at all that above his signature there 
appeared a stipulation that in‘erest was 
to be paid at Rs. 1-8 per cent. per mensem. 

In the view which we take of these doct- 
ments, the case is clearly distinguishable 
from the casein Mahadeo Kori v. Sheoraj 
Ram Teli (1). It is not necessary for us to 
xpress any opinion as to the correctness Or 
otherwise of the case in Mahadeo Kori v. 
Sheoraj Ram Teli (1) and we express no 
opinion. 
` We hold that the documents are properly 
stamped being mero acknowledgments of a 
debt, 
` Let a copy of this order under the seal pf 
the court be sent to the Chief Inspector of 
Stamps through the District Judge of 
Benarés for his information. 

Ni-a Reference rejected. . 
ge Be Cas. 971; 41 A 1€9;17 AL J19; 1 UP 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 29 of 1932 
December 9, 1932 
Moexersr, Acta. C. J., AND Tsou, J. 
Babu N AVIN CHANDRA - DECREE-: HOLDER 
— APPLICANT 
VETSUS 

RAM DEVI AND OTHERb— JUDGMENT- 


DEBTORS — OPPOSITE PAkTY. 

Civil Procedure Code (Act V of 1908}, O. XXI, r $0 
—Sale—Amin ‘conducting sale~ Decree-holder's bid- 
‘ding at the highest—Amin not concluding sale—Court 
accepting higher bid from _ atranger—Acceptance of 
bid, whether public—Material irregularity in cons 


1934 


ducting sale~ Decree-holder, if has suffered- substan-. 
tial injury—Public sale, meaning and significance 
a public sale must imply a sale after notice to 
the public, 
At asale of certain property by 
Gecree-holder's bid was the highest. 


the amin the 
But on the 


ground that people were in the habit of ‘appearing: 
in court and making larger offers there than before’ 


him, he did not conclude the cale. Next day a 
certain person complained, to the, court that although 


he had bil bafore the amin, the Tatter had omitted’ 


to record hia bid and that he was willing to offer a 
larger sum than the decres-holder. The court then 
` agcepted his offerand consluded the sale in the 
absence of the decree holder. The decree-holder 
then appeared in court: and ‘offered astill higher sum, 
but was directed to make an application for setting 
the sale aside under O. XXI, r, 90, Civil Procedure 
Code. The application was’ "made but dismissed on 
the ground that thera was no material irregularity 


and the deeree-holder had suffered no substantial 
injury 
Heid, that although so far as the bids 


were held by the amin the sala was a public one, 
yet when the Judge.accepted the bidder's ‘offer thè 
next day, the sale was not a public one, but only a 
private sale and hence there was material irrégula- 
rity in conducting the sale, and that the’ decree- 
‘holder ‘by being denied an opportunity to make a 
purchase had suffered a substantial i injury, and heneé 
the sale should be set aside. 


F.O., A, against an order of the Subordi- 
pato Judge, Farrakhabad, dated November 
l 1931. 


Messrs, S. K. Dar-and S. N. Gupta, for 
the Appellant. 

Mr. G, S. Pathak, for the Respondents.: 

Judgment: —This i is an appeal against 
an order of the learned Subordinate Judge 
refusing to set aside a sale and arises under 
the following circumstances :— 

The decree-holder ‘Navin Chandra held 
a very large simple money decree against 
Ram Devi and several other judgment- 
debtors. The property of the judgment- 
debtors consisted of houses and shops and 
they were sold in separate lots. We are 
concerned with the property which was sold 
as one. lot, though it was described as lots 
Nos. 4 and 5. The sale was conducted by 
the amin on September 2, 1931. There 
were eight bidders among whom the decree- 
holder, Navin Chandra, was one. His was 
the highest bid, namely, Rs. 7,100. The 
amin did not conclude the sale, as he 
ought to have done, ordinarily. He made 
a report to the court that he feared that 
people were in the habit of appearing in 
court and making large offers there than 
before him, and, therefore, he did not 
conclude the sale and waited for the court’s 
orders. He added that, while he was coming 
back from the place of the ‘sale, he met on 
the way two persons, one Bhola Nath and 
the other Shib Charan Das, that Bhola 
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Nath offered: Rs. -7,200 and -Shib Charan 
Das, then ‘offered Rs. 7,300, and thereupon, 
he had’ asked them to. appear béforo the 
court and make such applications as they 
might be advised. On the next ‘day, that 
is to say, on September 3, Bhola’ Nath, 
appeared before the court "and ha com-. 
plained that although he, hal bid” before 
the amin,tthe latter had omitted to record. 
his bid and that he was willing to offer 
Rs. 7,400. The learned Judge then and 
there accepted his offer and dahad the 
sale. The decree-holder was not. present in 
court and he did not know of ‘these pro: 
ceedings. Five days latér, on Séptember 
8, 1931, he appeared in court and said that 
he was willing to pay Rs. 200 more, namé- 
ly, Rs. 7,600. “The learned Judge, for- 


` reasons, which we cannot discover, directed 


the decree- holder to make an application 
for setting aside the sale.” Such an appli- 
cation pur rporting to - be one under O. XXI, 
T. 90, Civil Procedure Code, was made by 
Navin Chandra on September- 23, 1931. He 
stated in the application that his "decree was 
for Rs, 45,000, that the judgment- .debtors 
had no other property and that he was 
willing to pay Rs. 10,000 for the ` property 
in question. 

After issue of notice to all concerned - the 
learned Judge took up the matter. Thé 
decree-holder did not adduce any evidencé, 
and the auction-purchaser Bhola Nath did 
not think it necessary to adduce any evidence 
apparently because the decree-holdet 
did not adduce any. The learned Judge, 
by a judgment which is impugned 
in this court by this appeal, held that there 
was no material irregularity in conducting 
the sale and that, at any rate, the decree- 
holder did not suffer any injury. In the 
result he dismissed the application. 

In appeal before us it has been contend- 
ed that the procedure adopted was con~ 
trary to law, that there was no valid and 
proper. sale, that there was material n 
the 
sale and'that the decree-holder had su ered 
substantial injury. 

It was argued that the sale was not only 
irregular but it was an absolute nullity.- 
Although there. are cases decided under 
the Civil Procedure Cade of 1832 in. which 
it was held that a sale could be a nullity 


and could be set aside on that ground 


alone, without it being necessary to prove. 
that any substantial injury was suffered 
by the applicant, the Code of 1993” does. 
not contain any warrant “for any such view. 
If a sale is held contrary to the rules lajd 
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down by the Civil Procedure Code the sale 
is an irregular one. In some cases where 
it may be said that there was a fraud com- 


mitted and for them there is a provision.’ 


But there is no provision for.setting aside 


a sale on the ground of the sale being null 


and*void. 
We have, therefore, to consider whether 


there was any material irregularity in the ` 


conduct of the sale. We are of opinion 
that a sale under the Civil Procedure Code 
is a public sale unless it is otherwise pres- 
cribed. See O. XXI, r. 65, Civil Procedure 
Code. So far as the bids were held by 
the amin the sale was undoubtedly a public 
one but when the learned Judge accepted 
the offer of Bhole Nath for Rs. 7,400, the 
sale was. not a public one although it was 
held‘at a public place, namely in court 
room. A public sale‘ must imply a sale 
after notice to the:-public. In this view the 
sale to Bhola Nath was only a private sale. 

We are accordingly of opinion that there 
was material irregularity in conducting the 
sale. ee i 

The next question is whether the appli- 
cant who is the decree-holder in this 
instance, suffered “substantial injury ” by 
reason of such irregularity. The -point is 
not free from difficulty and apparently has 
not been considered by any reported cases 
that may have been brought to our notice. 
The position taken up by the deciee-holder 
is this. He has a ‘large decree which is 
going to remain unsatisfied to a large 
extent, He would prefer to have judgment- 
debtor's property to the money that might 
be fetched by a purchase’ by any other 
person.: For this reason he made ihe 
highest bid before the amin and he was 
willing to pay Rs. 10,000, for the property 
for which Bhola Nath was offering only 
Rs. 7,400. His contention is that he 1s 
entitled to purchase an immovable property 
just as anyother person is entitled ‘to pur- 
chase it and'circumstanced as he js; he is 
willing to pay: a very’ large price and to 
have a particular property at the purchase 
of which he has set his heart. The ques- 
tion is whether in the circumstances we can 
say that by being denied an opportunity 
to make a purchase the decree-holder has 
suffered a substantial injury. 

The learned Counsel for Bhola Nath has 
argued that if Navin Chandra has suffered 
any injury it is not as the decree-holder 
but as an individual, who is anxious to 
purchase a particular property. But the 
second paragraph of sub-r. 1 of r. 90 does 
not say that the injury-should be suffered, 
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- where the- applicant is the decree-holder, 


“as a decree-holder.” Therefore we have 
only to: see: whether the applicant has 
sustained- any substantial injury. It does 
not matter whether that substantial injury. 
be in his capacity as a decree-holder or in - 
his capacity as an individual. 

As we have said, the point is not free from 
difficulty but after a consideration we are 
of opinion that the denial of an opportu- 
nity to purchase the property which is to’ 
be sold by auction would be a substantial 
injury within the meaning of O. XXI, 
r. 90, Civil Procedure “Code, It may ` 
be true that anybody else who is not one 
of the persons‘ entitled to apply for the 
setting aside of a sale may suffer a similar 
injury and .he has no remedy to apply for-. 
the setting aside of the sale. But it does 
not ‘follow necessarily from this that a 
person who is entitled to ask the court to, 
set aside a sale cannot establish that by 
being: denied an opportunity to bid at the 
sale he has sustained a substantial injury 
inasmuch as he has lost his opportunity ` 
to purchase, an immovable property 
which he wanted to purchase. A right - 
of pre-emption is a recognised right in 
this country and it is recognised by the Civil 
Procedure Codein O. XXI,r. 88. This right ` 
of pre-empticn is nothing but a right to pur- 
chase a particular property on payment ofa 
price offered by another. If such a right 
is a good right, a right to purchase a pro-- 
perly at an auction sale must aleo Le a 
good right. It has been held that a loss 
of immovable property cannot be properly 
compensated for in money and, therefore, 
where an injury to “immovable property 
is concerned, an injunction must be issued 
and it cannot be held that a monetary com- 
pensation would be sufficient for the injured 
party. 


We have already mentioned that the 
applicant was prepared to pay Rs. 10,000, 
for the property and his Counsel states 
before us that he is still willing to pay this 
sum for this property. 


We are asked to consider r, 90 of O. XXI, 
Givil Procedure Code, from the point of 
view of a judgment-debtor whose property 
has been sold for less than the market 
value or from the point of view of a decree- 
holder. who has not received sufficient value 
for the property he has put up for sale, 
because these are cases which more fre- 
quently happen. But we have no right to 
assume that other possible cases, like the 
present one, are not within the language 
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of the Code, simply because such cases 


are rare. i 
On a consideration of the entire circum- 


stances of the case we think we ought to 


set aside the sale complained ofand to send 
back the case to the court below for a re- 
sale of the property according to law. We 
order accordingly. The decree-holder must 
bid not less than Rs. 10,000, at the next 
auction sale. The respondent Bholanath 
must pay the costs of the appellant in this 


court and in the court below. 
N.A. Case sent back, 


; LAHORE HIGH COURT 
Criminal Appeal No. 665 of 1931 
: January 20, 1932 
SHADI Lat, O. J., AND MONROE, J. 
JIWAN SINGH—Convicr—A per LLant 
VErsUs 
EMPEROR—Oprposite PARTY 

Evidence Act (I of 1872), s. 114, illus. (b)— 
Approver's testimony—-Corroboration—Necessity of— 
Approver implicating himself and accused —Motive 
established—Accused pointing out spot wherefrom body 
was exhumed—Offence—Penal Code (Act XLV of 
1860), ss. 201, 802 

In order to sustain a conviction there must be 
independent ‘corroboration of the testimony of an 
approver, and the corroboration must be ona point 
material to the issue. Thera is a great difference 
between contirmation of an accomplice as to ths 
circumstances of the felony and those which apply 
to the individual charged The former only show 
that-the accomplice was present atthe commission 
of the offence, but the others show tat the prisoner 
was connected with it. The testimony of the ap- 
provar ought to be corroborated in some material 
circumstances, such circumstances connecting and 
identifying the accused with the offence with which 
he is charged. | 

Where ths ouly circumstances established by the 
prosacution ware that the accused hada motive for 
doing away with the deceased, that on being ques- 
tioned a few days after the disappearance of the 
deceased, he deniet commission of the offance but 
left’ the village and ‘after his arrest he conductei 
ths investigating party to his field and pointed out 
the’ place wherefrom the corpse of the deceased was 
exbumed : 

Held, that though tha circumstances were compa- 
tible with the hypothesis that the accused disposed 
of the body after the deceased had bean killed by 
the appvover, yet apart from the testimony 
of the approver, there was no evidenca, direct or 
circumstantial, which would show that the appellant 
was respuasible, either as a principal or as an 
abettor, for killing the deceased, though he was 
guilty under s, 201, Penal Code, os 

Cr. A, from an order of the Additional 
Sessions Judge, Lahore, dated April 24, 
1931. i 

Mr. Ram Lal Anand II, for the Appel- 


Jant. 
Mr, Des Raj Sawhney, for the Crown. 
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Judgment.—The appellant, Jiwan 
Singh, a Tirkhan of the village Mastgarh 
in the Lahore District, has been convicted 
ofthe murder of Jiwan Singh Badh (to 
be described hereinafter as the Sadh); 
and has been sentenced under s. 302, Indian 
Penal Code, to transportation for life. 

The story for ths prosecution, as related 
by the approver Sultan, is to the following 
effect: - ae 

The prisoner, wh? was a friend of the 
approver, asked him t> help in committing 
the murder of the Sadh who had been 
carrying on an illicit intimacy with the pri- 
soner’s sister-in-law Musammat Ishar Kaur 
and whom he had once caught in acom- 
promising position with her and chastised. 
The approver accepted the proposal and 
in order to ingratiate himself with the 
Sadh arranged a meeting between him 
and Musammat Ishar- Kaur in his own 
house. The approver states that on that 
occasion the deceased had sexual inter- 
course with the woman, and that after a 
few days he again accepted the invitation 
ofthe approver and came to hishouse. The 
prisoner had already concealed himself 
in that house, and, as soon as the deceased 
came in, the former caught hold of the 
throat of the latter, while the approver 
seized him by the arms and thereby helped 
the prisoner in throttling the deceased. 
After killing the uafortunate min, the 
approver and ‘the accused tied up his 
corpse in akhesand carried it first to bh, 
prisoner's hoise and then, at night, to 
this field where thay dig up the ground anl 


' buried. it. 


Now, tha rule of lav is firmly establish3d 
that in order to sustain the conviction 
there must be independent corroboration 
of ths testimony of th: approver, and th? 
corroboration must be ona point material, 
tothe issie, There isa great differenca 
between conirmation of an accomplice as 
to the circimstaneas of tha felony and 
those which apply to tha individual charg- 
ed. The former only show that the accom- 
plice was present at tha commission of the 
off:nce, but the oth2rs show that the pri- 
səner wis connected with it. Taos testi- 
mony of the approver ought to be corrabo- 
rated in some ma‘ecial circumstances, 
such circumstances connecting and identi- 
fying the accused with the offense with 
waich ha is charged. 

We have to see whather there is evidences 
to corroborate the testimony of th2 ap- 
prover that the appellant committed the 
murder. There are only ths following 


ss 
216 
three circumstances which have been esta- 
plished by the prosecution:—(1) On account 
of the Sadh’s intimacy with Musammat Ishar 
Kaur the prisoner had a motive for doing 
away with the deceased. (2) When ques- 
tioned by Sundar Singh afew days after 
the disappearance of the Sadh, the accused 
denied the commission of the offence but 
left the village on the following day. (3) 
After his arrest by the Police he conducted 
the investigating party to his field-and 
pointed out the place wherefrom the corpse 
of the deceased was exhumed. l 
` These circumstances are compatible with 
the hypothesis that the accused disposed 
of the body of the Sadh after’ he had been 
killed hy the approver but do not necessarily 
point to the conclusion that he himself 
participated in the commission of the 
murder, It must, therefore, be held that 
apart from the testimony of the approver, 
there is no evidence, direct or circumstan- 
tial, which would show that the appellant 
‘was responsible, either ‘asa principal or 
as an abettor, for killing the Sadh. 

For the aforesaid reasons I would hold 
that the evidence produced by the prosecu- 
tion does not establish the guilt of the 

-prisoner under s. 802, Indian Penal Code. 
He is, however clearly guilty under s. 201, 
Indian Penal Code, for causing ihe dis- 
appearance of the evidence of the murder, 
and must be convicted under that section. 

The result is that the conviction and 
the sentence under s, 502 are set aside, 
but the appellant is sentenced under s. 201, 
Indian’ Penal Code, to rigorous imprison- 
ment for three years. The appeal is ac- 
cepted pro tanio, and the order of the 
Additional Sessions Judge modified accor- 
dingly. . 

N. Appeal accepted. 
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CALCUTTA HIGH COURT 
Second Civil Appeal No. 2952 of 1930 
February 20, 1933 
MUKERJI, J. 
` TARAPRASANNA RAY——APPELLANT 


VvETSUS 
FARIDUNNESSA KHATUN— 
; RESPONDENT ; 

Bengol Tenancy Act (VIII of 166655, s8. 67, 178, 
179—stiz ulation in permanent mokarrari lease before 
1885 jer interest higher than that allowed by s 67, 
uhether can be recovered— Effect of amendment of 
1928— Recover’, meaning of. ` 
“In a sut forrent instituted after the Bengal 
Tenancy Amendment Act, 1924, came into force 
interest at a rate exceeding that given in s. 67 of 
the Act cannot be recovered even though the claim 
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is based ona stipulation ina permanent. mokarrar? 
lease made prior to 1t8*, Sy : 
Even such portion of the interest as had beccme 
due before the date of the amendment cannot be 
recovered in such a suit. 
The word “ recover" ing. 179 means recovery by 
suit, Ram Kumar Jugi v. Jafar Ali (1) and Sitanath 
Midda v. Basudeo Midda (2), referred to. 


S.C. A. against a decree of the Second 
Class, Sub-Judge, Bakarganj, dated July 
14, 1930, 

i Mr. Abinashchandra Ghosh, for the Appel- 
ant. 

Mr. Bhupendranath Ray Chaudhuri, for 
the Respondent. 


Judgment.—This appeal has arisen out 
ofa suit for rent. The plaintiffs, who are 
the appellanis, ask for a decree for interest 
at a rate higher than what is allowed by 
s. 67, Bengal Tenancy Act, on the basis of 
a stipulation contained in the kabuliyat, 
which created a permanent mokarrarij ease 
in a permanently settled estate under a 
permanent tenure-holder and is dated 1283 
B. S. The courts below have allowed in- 
terest at 124 per cent. per annum. ‘The suit 
was instituted on April 15, 1929, that is to 
say, afier ibe date when the amending Act 
came into force. The claim was for 1332 to 
1335, the major part of the claim being 
fora period antecedent to that date. 

Prior to the amendments, the clause as - 
to interest was a clause of sub-s. (3), s. 178. 
Frem the position it then cccupied, it 
meant that a rate of interest in excess of 
what is provided for in s, 67 was not affect- 
ed by the provision of that section, if the 
rate was in a contract made before the pas» 
sing of the Act in 1885. As a consequ- 
ence of the amendments, the clause now 
finds a place in sub-s, (1), s. 178, and 
means that such a rate cannot affects. 67, 
whether it be embodied in a contract made 
after or in a contract made before the 
aforesaid date in 1885. Section 176 is an 
exception to all the provisions of the Act 
to which it may serve as an exception, and 
accordingly tos. 178, The present case 
satisfies the requirements of s. 179, so far 
as the status of the parties and the cha-. 
racter of the lease is concerned. The lease 
in the present case is therefore a good 
lease upon the plain meaning of the sub- 
stantive part of s. 179. But then there is 
the proviso to s. 179 which has to be con- 
sidered. That proviso says—I read such 
portion of it as has any bearing on the 
question of interest : 

“Provided that such holder..... shall not be 


entitled to recover interest at a rate exceeding that 
set forth ins. 67.4...” i 


ae 
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The plaintiff has sued to recover interest 
at a rate exceeding the rate given ins. 67, 
The proviso disentitled him from recover- 
ing such interest. This is the conclusion 
which, in my judgment, follows from a 


plain reading of the different sections to. 


which I have referred. But there are 
several other matters which I have been 
asked on behalf of the appellant to con- 
sider, 

It has been argued that the amendments 
made as regards abwab standin the way 
ofsuch an interpretation being given to 
the statute. In sub-s. (3), s. 74, which 
makes, in respect of abwab, an exception, 
in terms very much alike s. 179, the words 
“and registered before the commencement 
of the Bengal Tenancy (Amendment) Act, 
1928," have been added. By this amend- 
ment, stipulations as to abwab in respect 
of such leases, if made in leases register- 
ed before the commencement of the amend- 
ing Act of 1928, were saved. Besides there 
has been from 1919 a-proviso to sub-s. (1), 
s. 74, creating an exception in favour of 
contracts registered before the amending Act 
of 1919. The amendments in s. 77 need 
not detain us; certain fees realised are to 
be deemed under that section to be abwab. 
The proviso to s. 179, so far as it relates 
to abwab, reads thus; 

“ Provided that such proprietor or holder shall 
not be entitled to recover * * * anything that is 
an abwad or the recovery of which is illegal under 
the provisions of s. 71 or sub-s (3),8. 77." 

There is no doubt some difficulty in 
reconciling the proviso to s. 179 with sub- 
ss. (1) and (3), s. 74 but perhaps the 
difficulty is not insuperable. But whatever 
that may be, and this is'a matter on which 


Iam not called upon nor do I propose to. 


express any definite opinion here—that 
difficulty cannot create for interest a reser- 
vation or exception that is not lo be found 
anywhere in the Act. Ido not understand 
how, even if there is a difficulty in reconcil- 
ing the provisions as to abwab, such diffi- 
culty should lèad us to imagine that it 
is only in respect of future leases that the 
proviso tos. 179 is to be applied. : 

It has next been argued that the amend- 


ments of 1928 came into force afler the. 


major part of the interest became due, and 
that, inthe view that-that portion of the 
interest had already ripened into a debt 
the amendments cannot affect that portion 
of the interest. In other words: it has been 
argued that interest which had already ac- 
crued cannot be lost to the landlord by 
reason of the amendments, To this con- 
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tention, in my opinion, the answer is that 

such interest had not been recovered ; and : 
when it comes toa question of its recovery ` 
the proviso to s. 179 will stand. inthe way. 

The word “recover” has a definite mean-, 
ing, namely, the ordinary meaning of re-- 
covery by suit: See Ram Kumar Jugi v.. 
Jafar Ali (1) and Sitanath Midda v. Basu-: 
deo Midda (2). 

Some other arguments have also been 
addressed to me based on suppositions as 
to what must have been the intention of: 
the legislature. I should content myself 
with saying that whatever its intention 
might have been what it has said is, in my 
judgment, capable of no other interpreta- 
tion than what I am inclined to put upon 
the provisions. The courts below, in my 
opinion, have taken the right view of the 
matter. The appeal is dismissed with 
costs. i 

There is an application filed in thé 
alternative for revision of the order com- 
plained of in this case if it be held that 
no second appeal is competent. On. the 
view that I have taken of the merits of the 
case, it is not necessary for me to consider 
the question of the maintainability of the 
appeal. The application for revision is also 
dismissed, 


N. 
(1) 26 0.1992. 


Appeal dismissed. 
(2) 2 O Ld 540. ang 


ALLAHABAD HIGH COURT 
First Appeal ee No. 140 
of 1932 


connected with 
Civil Revision No. 543 of 1932, 
August 7, 1933 
NIAMATULLAB AND Racaurar Sings, JJ.. 
Pandit BENI PRASAD~Appricanr 
versus 
Musanimat PARVATI—Oprosits 


Party 

Guardians and Wards Act VIII of 1890), 23,7, 8, 9 
89 (hj—Application for appointment of guardian 
Jurisdiction of Courts—Person not resiaing within 
juristiction of court, wnether can be appointed 
guardian. | 

Under 8. 9 of the Guardians and, Wards Act, if an 
application is made with respect to the guardianship 
of the person of a minor ‘it should?be made to the 
court having jurisdiction in the place, where the 
minor ordinarily resides, and if the application ie in 
respect of the property of the minor, then it should 
be made either to the court in whose jurisdiction the 
minor ordinarily resides or to the court having jurisdic- 
tion in the place wherethe property is situated. 

There is nothingin the Guaruiansand Wards Act 
which debars the court from appointing a. guardian 
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court to which an application is made. Section 39 (Ji) 
of the Act only means that in certain cases ceasing 


to live within the jurisdiction of the court which | 


made the order of appointment may be aground , for 


the removal of the guardian from his office. Asghar 


Ali v. Amina Begam (1), explained, 


F.O. A. from the order cf the District. 


Judge, Aligarh, dated April 9, 1932. . 

Mr. Gopi Nath Kunzru, for the Appe- 
lant. ‘ 

Mr. Shiva Frasad Sinha, for the Res- 
pondent... | ; 

Rachhpal Singh, J.—The order in this 
case (First Appeal from Order No, 140 
of 1932) will also govern and dispose of 
Civil Revision No. 543 of 1932. 

Beni Prasad is the uncle of one Musam- 


mat Shanti who is a, minor. .Musammat. 
Parbatimthe own sister of the minor. is - 


the wife of one Yagudatta. The minor, 
who lives with them, owns some movable 
property : which is in the hands of 
Musammat Parbati and her husband. wh» 
both reside’ at Hathras whichis within the 
jurisdiction of the District Judge of Aligarh. 
Beni: Prasad made an application to .the 
District Judge of Agra where he himself 
resides praying that he should be appoint- 
ed to act as guardian ofthe person and 
property of minor, The learned District 
Judge of Agra found that at the iime the 
application was made by Beni. Prasad'ihe 
minor was residing at Hathras and her 
property was in. possession of her sister 
and sister's husband at that ,lace. He, 
therefore, held that the court having juris- 
diction was the Dis.rict Judge of Aligarh 
and returned the application to Beni 
Prasad for presentation to the court having 
jurisdiction. ` Beni Prasad thereupon pre- 
sented the application to the learned 
District Judge of Aligarh -who relying on 
cl. (h) of s, 39 of the Guardians and Wards 
Act and a ruling of this court reported 
in Asghar Ali ve Amina Begam (1), held 
that Beni Prasad who did not reside within 
his jurisdiction -was not competent to make 
the application which was consequently 
dismissed‘ by him. Beni Prasad has filed 
a révision application against the order of 
the learned District Judge of Agra and 
has preferred.. an appeal 
order’ of the learned District Judge. of 
Aligarh.» - 7. ; , 

We have heard the learned Counsel on 
both sides.. In myopinionthe order of the 
learned District Judge of Agra is correct and 
isnot open to objection. Section 9 of the 
Guardians and Wards Act provides that if the 


{524 Ind. Cas; 69; 36 A 280; 12.A L J 392, 
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application is with respect tothe guardian- 
ship of the person of the minor, then it should : 
be made tothe court having jurisdiction in ' 
the place where the minor ordinarily resides 


-and if the application is in respect of the 


property of the minor then it should be. 
made either to the court in whose juris- - 
diction the minor ordinarily resides and. 
to the court having jurisdiction in the 
place where the property is. Now, in the. 
case before us the minor resides within 
the jurisdiction of the Aligarh court and- 


‘her property is also in the same District. 


Under cl. 3 of s. 9 of the Guardians and 
Wards Act, the learned District Judge was 
justified in returning the application to 
Beni Prasad for présentation to the Aligarh. 
Cuart.’ So, the revision application of Beni . 
Prasad against the order of the learned 
oe Judge of Agra must be dismiss- 
ed. 

The next question for consideration is 
whether the view taken by the learned 
District Judge of Aligarh is a correct one. ° 
Admittedly, Beni-Prasad, applicant does not. 
reside within the jurisdiction of Aligarh. 
Court in which the minor resides at present. 
and whera her propery, is. The view 
taken by the learned District Judge is 
that the person -applying to be appointed 
guardian must reside within the juris- 
diction of the court to which he makes 
the application. 1 find myself unable to 
agree. with this view. In my opinion, there 
is nothing “in the Guardians and Wards 
Act which debars a court from appointing 
a guardian who is not residing within the 
jurisdiction of the couri to which an 
application is made. Under s. 7 of the 
Guardians and Wards Act, a court will. 
appoint a guardian wherever itis satisfied 
that ib is for the welfare of the minor 
that an order should be made. Under 
s..8 of the Act any friend or relative can. 
apply to be appointed as a guardian. It 
is nowhere laid down that a person not 
residing within the jurisdiction of the 
court to which the application is made 
will be incompetent to make the same. 
The District Judge relies on cl...(h) s. 39 
of the Act. The section mentions 
some of the grounds on which the court 
may remove a guardian and cl. (h) says 
that one of the grounds for removal may 
be that the guardian had ceased to live 
within the jurisdiction of the court which 
had appointed him a guardian. I do not 
think that cl. (h) implies that a person 
applying for appointment must be residing 
within the jurisdiction of the court to 
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which the application is made. What cl. (h) 
means is that.in’certain cases ceasing to 
live within the jurisdiction of the court 
which made the order of appointment may 
be a ground for.the removal of the guardian 
from his officeand no more.. The learned 
District Judge in his order relies on the 
ruling reported in Asghar Ali v. Amina 
Begam (1). I “have read this case. At 
one place in their judgment the learned 
Judges make ‘the following observations: — 
“We might refer to cl. (h) of s 3) 0f the same 
Act, which shows that the legislature contsinplates ` 
that an applicant for guardianship should” reside 


within the jurisdiction. of the court to which he 
makes the application " ene ce 
These remarks were merely obiter dicta. 
The appeal of Asghar Ali, the man who 
wanted to be appointed as gnardian: failed 
on another ground as will be seen’ from the 
following remarks:— Pe a ee cae 
“The appeal of Asghar.Ali must also fail but on 
another ground , He admittedly lives in the District 
of Meerut, and according tq.him Musammat Anwar 
Begam also, ordinarily resides with him in that 
district. Ifsò, the application in respect of guardians, 
ship of the person of the minor should have been 
made tothe District Judge of Meerut, and that with 
respect to the guardianship of the property of the 


minor either to the Districs Judge of Meerut or 
Moradabad.” : i : 


Asghar Ali had applied for his appoint- 
ment as guardian of ihe persons and the 
property of the minorstothe District Judge 
of Moradabad though he had contended that 
the minors lived with him at Meerut. In 
my opinion, the only duty cast on the court 
underthe Act is to appoint the best person 
to act a8 guardian regardless of his place 
of residence. If the law were that only’ 
a person residing ‘within the jurisdiction of 
the court could be appointed a guardian’ 
then in some cases the consequences may 
be disastrous, as it may permit an unscrupu- 
lous person to prevent the well-wishers of 
the minor from being appointed: guardian 
by inducing .the minor to remove himself 
and his property from the district in- which 
his friends and relations most competent 
to act as his guardian reside.. To me itis 
unthinkable that the Act could possibly : 
have contemplated that a person not resid- 
ing within the jurisdiction of the cour to 
which the application for guardianship is 
made should not be competent to make- the ` 
application for guardianship. Theére is 
nothing in the Act itself to support this 
view. Iam, theréfore, of opinion that the 
District Judge of Aligarh had jurisdiction 
to entertain the application of Beni 
Prasad. : “ ' 

'I, therefore,- allow the appeal of Beni” 
Prasad, set aside the. order passed by the 
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learned Judge of Aligarh and send back ` 
the case to him with directions that he- 
should entertain the application of Beni: 
Prasad and then decide as to who should 
be appointed to act guardianof the person 
and the property of the minor. The op- 
posite party will pay the costs of Beni 
Prasad in this court. The revision appli- 
cation of Beni Prasad against the order of 
the District Judge of Agra is dismissed 
with: costs. f < 
Niamatullah, J.—I concur with my 
learned colleague in the order he proposes 
The finding .of the learned Dis-. 
trict Judge of Agra implies that the minor: 
did not ordinarily reside within his -‘jurics- 
diction and that no part of his property was 
within his -jurisdiction. In this view, Beni 
Prasad’s application for- guardianship. of ` 
the person and property of the minor.eould . 
not be entertained: by. the District Judge of 
Agra. wees is te 
His application to the District Judge of. 
Aligarh, within whose - jurisdiction > the. 
minor ordinarily resides and has property, 
has been thrown out cn the ground that 
the applicant cannot be appointed guardian 
having regard to the provisions of s. 39 (h) 
of the Guardians and Wards Act which in, 
terms applies to removal and not appoint- 
ment. It providesthat a guardian may .be 
remcved inter alia, onthe ground that he 
hasceased to reside within the loeal limits 
of the jurisdiction of the court. As my, 
learned brother has shown in his judgment 
there is nothing in law to prevent a person 
not residing within the jurisdiction of the 
District Judge within whose jurisdiction 
the minor ordinarily resides and has pro- 
perty for appointment as guardian of the 
person and property. At the same time, 
if such a persón is appointed, the ground. 
on which he can be removed exists. .The 
learned District Judge seems to think that 
here is a disqualification attaching to a. 
person residing outside the jurisdiction 
of the District Judge before whom he ap- 
plies for appointment. The fallacy lies 
inthe assumption that's. 39 (A) absolutely 
disqualifies a guardian from continuing to 
act as such, if he ceases to reside within the 
the -local limits of the jurisdiction of the - 
court in which ihe minor resides orhas 
property. Al that s. 39lays down-is,that . 
the court may remove a guardian, inter . 
alia, on the ground that he does not reside 
within-his jurisdiction. It is not. correct 
to say that the court must remove, such 
guardian, Ordinarily it is undesirable 
that a person, who has ceased to reside 
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within the jurisdiction of the court, should 
continue to act as such. In a fit case, 
however, it is open to the District Judge 
not to remove a guardian, though he has 
ceased to reside within the local limits of 
his jurisdiction. In the case before us, the 
minor is living with his sister within the 
‘jurisdiction of the learned District Judge 
of Aligarh; and if she is a rival claimant 
to the appointment as guardian, the dis- 
ability under which Beni Prasad is labour- 
ing may have a material bearing onthe 
choice to be made by the Judge. The only 
question which the learned District Judge 
decided and which we are called upon to 
decide in this 
Prasad is absolutely debarred from making 
an application for appointment as guardian, 
and whether the learned District Judge is 
not competent 10 entertain his application. 
In my opinion, the view taken by the 
learned Judge isnot sound. Beni Prasad's 
application should have been entertained 
and disposed of on the merits, There is 
nothing in Asghar Ali v. Amina Begam (1) 
which militates against the view which we 
are taking. The remark that “the legis- 
lature contemplates that the applicant for 
guardianship should reside within the juris- 
diction of the court to which he makes the 
application” does not imply that the perscn 
is not entitled to make an application or 
that the Judge is not competent to enter- 
tain it. The learned Judges merely indi- 
cated their view that ordinarily a person 
not residing within the jurisdiction (Í a 
District Judge should not be appointed. 
This does not negative the proposition that 
a person not residing within his jurisdiction 
can apply, but in making his appointment 
the court will give due weight to that cir- 
cumstance. In exceptional circumstances 
the court may have no alternative but to 
appoint such a person. For these reasons 
I agree to the order of remand in F. A. F. 
O. No. 140 of 1932 and in dismissing Civil 
Revision No. 548 of 1932 with ccsts. I also 
agree that the respondent in the F. A. F. O. 
No. 14U of 1932 should pay the costs of the 
appellant. ; 

By the Court.—The appeal of Beni 
Prasad is allowed, the order appealed from 
is set : side and the case is sent back to the 
lower court with the direction that the 
applicason of Beni Prasad be enlertained 
and disposed of according tolaw. The 
revision is dismissed with costs. 

A, Appeal allowed. 
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ALLAHABAD HIGH. COURT 
First Oivil Appeal No. 39 of 1930 
August 8, 1933 
MuKERJI AND BENNET, JJ. 
DUNGAR SINGH AND ANoTHER~ 
Piaintires — APPELLANTS. 


Versus 
Musammat MAID KUNWAR anD ANOTHER 
— DEFENDANTS—RAESEONDENTS 

Hindu Law-—Widow—Adverse possession—Nature 
of estate acquired——Absolute er limited estate—Ques, 
tion of fact in each case—Tests— Character of pos- 
session. es i 
“Where a Hindu widow takes, possession of pro- 
perty which did not belong to her husband's estate, 
the test asto whether she acquired by prescription 
merely thelimited right of a Hindu widow oran 
absolute title, is in what character sbe tcok poss 
session of the property in question and in what 
charactershe held .it, and it isa question of fact 
in each case whether the widow claimed to take 
through her husband and solimited her claim to 
a claim for a widow's estate, or whether shedid not 
so limit her claim, in which oaseshe will take an 
absolute estate. Lajwanti v, Safa Chand (V, relied 
on. Kali Charan v Piari (2), Bikhdeo Tewariv. 
Sukhdeo Tewari (3), Suraj Balli Singh v. Tilak- 
dhari Singh (4, Satgur Prasad v Raj Kishore (5 
and Lachhan Kunwar v. Manorath Ram (6), dis- 
tinguished. : : s 


F. ©. A. from the decision of the Addition- 
al Subordinate Judge, Bulandshahr, dated 
September 4, 1929. 


Mr. L. M. Roy, for the Appellants. 
Messrs. S. K. Dar, S.S. Shastry and S. B. 
L. Gaur, for the Respondents. 


Judgment.—This isa fst appeal by 
the plaintiffs against a decreeof the learns 
ed Subordinate Judge of Bulandshahr 
decreeing their claim in part. The plaint- 
iffs brought a suit asking fora declara- 
tion that hypothecation bond, dated October 
20, 1923, executed by defendant No. 1 
Musammat Maid Kunwar, wife of Sita Ram, 
in favour of defendant No. 2 Daulat Ram 
was null ard voidand ineffectual against 
the plaintiffs and that the amount could 
not be realised from the property in dis: 
pute. Four items of property were men- 
tioned inthe plaint. The court of firat 
instance hag granted a decree that the 
hypothecation bond is without consideration, 
and, therefore, null and void and ineffec- 
tual against the plaintiffs but only in re- 
gard toa portion of the propeity in 
dispute which isin urea 22 bighas 10 
biswas and thatthe rest of the claim has 
been dismissed, 


The facts which gave rise to the present 
suit aressfollows, The pedigree as stated 


‘In the plaint with certain additions is as’ 
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follows;— 
HARI JAN 
I- MAN 
Bisban Lal Loe 
| 
| a] | | [a | 
Lashhman, Ramsukh, Harsukh, Angan Chhaturia Hardeo .. 
childless childless © l 
Musiımmat Musammat Korhe 
Sobha Maido I 
(widow.) (daughter) Sallan child- | 
` | = less 
| 7 i | | 
Hargopal, child- Sitn Ram = | | | 
lesa. . Maid Kunwar, Baldeo Jaisukh, kam Baksh 
wife, defendant | childless. : 
4 No. 1. Dunger Kallu deceased 
f ‘Singh 
plaintiff 
Nol. 
es ne 
| sd 
Chunna Kalwa 
| 
| A a kh a | 
Ganga Sahai Danulatram Chhayju r Gangaram 
deceased, defendant decease plaintiff 
No, 2, No. 2. 


The additions are that Lachhman hada 
widow Musammat Sobha and Ram Sukh had 
‘a daughter Musammat Maid. During the 
life-time of Sitaram there was a mort- 
gage bond executed by him on January 
22,1890, in favour of Phul Singh for 
Rs. 99. He died in that year and his 
widow Musainmat Maid Kunwar defend- 
~ ant No.l succeeded to his estate. She 
` proceeded fo execute several bonds as fol- 

lows: — ` 

September 13, 1899—Mortgage bond in 

favour of Tulshi Ram for Rs. 500. This 

wasin full payment of the earlier bond 
executed by hér husband. 

September 6, 1911—Mortgage bond for 

< ‘Rs, 800 by Misammat Maid Kunwar in 

- favour of Tulshi Ram. September 5, 1923, 

mortgage bond in renewal for 

Rs. 1,600 by Musammat Maid Kunwar in 

favour of Sohan Lal and Purdn Mal The 

terms of this bond are that the interest 
wastobe 12 dnnas percent, per mensem 

With yearly rests. Within Jess’ than two 

months of the execution of this -mortgage 

bond Misammat Maid .Kunwar executed 

“Another mortgage bond on October 20, 1923, 

for Rs. 1679 in favour of defendant No. 9 

Daulat Rami. The,6ntire amount of this 

ond is to be tiged for paying off the bond 

of Ra. 1,600 to Tulshi Ram. The rate ‘of 
interest on this bond was -annas 11 per 
dent. per mensèni, the interest to be paid 


‘son 


every six months compoundable. The rate 
of interest, therefore, is higher than in the 


bond of September, 1923, because it was 
compoundable with six-monthly rests 
instead of yearly rests. It is the bond 


of October 20, 1928, which has been assail- 
ed by the plaintiffs, 

The first question which arises is whether 
this bond is for a genuine consideration 
and was a genuine document or whether it 

was for a fictitious consideration and merely 
executed by way ofa gift to defendant No. 
2. This question has been raised again 
inthe cross-objection of defendant No. 2 
and has been arguéd before us. Ib is 
clear in the first place thatthere was no 
necessity whatever forthe widow to exe- 
cute this second bond shortly after. the 
first bond. She did not get anything out 
ofthe second bond except the payment 
of the earlier pbond.- It is further stated 
in regard to the consideration by the per- 
“Puran Mal who was paid the 
Rs. 1,675 that Daulat accompanied by 
Musammat Maid Kunwar came tc him with 


‘money and that Daulat does not do money- 


lending. The widow Musammat Maido 
‘admitted i in evidence that thére’ was rè- 


cently a case against Daulat in which she 
‘spent some Rs, 2,000 -in the defence -òf 


Daulat, although she was not a ‘party to 
‘the cass. The examination of Daulat 
shows that-he is only a .money-lender ina 
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very small way and it is only once in 
his lifethat he obtained a decree, which 
was for the small sum of Rs. 184, and 
that his money-lending transactions are 
limited to loans of Rs. 100 ata time. He 
was quite unable to say how he could 
obtain the comparatively large sum of 
money of Rs. 1,675, and he did not pro- 
duce any documentary evidence to confirm 
his allegation. From the evidence on the 
record we are clearly ofthe opinion that 
the bond in question of October 20, 1923, 
is entirely a fictitious transaction and that 
no consideration was received by the 
widow for this bond. She herself paid 
the moneyto Puran Mal and in order to 
emborrass the plaintiffs and to benefit 
Davlat she executed this fictitious deed in 
favour of Daulat. The plaintiffs,. there- 
fore, as reversioners of Sita Ram are 
entitled to obtain a declaratory. decree 
in regard to this bond. | 

The majcr question in this appeal how- 
ever is to what extent the decree is to be 
granted -as regards property, and this 
question has given rise to various interest- 
ing legal points. The evidence shows that 
- Sita Ram died in the year 1890 as in the 
latter pait of that year there was a bond 
executed by Musammat Maindo Kunwar as 
his widow. Itisin evidence that Musam- 
mat Maindo, daughier of Ram Sukh died 
some fifteen days after Sita Ram and Mus- 
ammat Sobha died about 1935 and muta- 
. tion for her property was granted by ‘order 
. of June 27, 1930. Lachhman the husband 


of Musammat Sobha and Ram Sukh the | 


father of Musammat Maindo were uncles of 
Sita Ram, They were separate from Sita 
Ram and onthedeath of Lachhman his 
property was held by Musammat Sobha 
his widow andon the death of Ram Sukh 
_his property was held by his daughter 
Musammat Maindo. These two persons 
Lachhman and Ram Sukh died before 
Sita Ram. Nowon p. 69 of the printed 
paper book there is a khewat of the settle- 
ment of 1295 Fasli corresponding to 1888 
. which shows Musammat Maindo and Mus- 
ammat Sobha as owning each a half 
share of certain property inthe village in 
question Kalupura thok Ram Sukh amount- 
ing in area to 57 bighas 5 biswas in khewat 
. No. 20,-and also alongwith Sita Ram a 
. smaller sharein khewat No. 29, the total 
-area of khewat No, 29 being only 15 biswas. 
.On p. 69 of the same settlement there is an 
entry which showed in the same thok Ram 
Sukh that Sita Ram was -the owner in 
khewat No. 27 of an area of 22 bighas, 10 
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_heritance” she 
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biswas which has wrongly been headed as 
‘rent’. Now inthe khewat of 1324 Fasli 
printed on p. 89 we have the entry for 


“Thok Ram Sukh khewat No 23 of Musam- 


mat Maindo Kunwar, wife of Sita Ram for 
80 bighas 2 biswas and also for 12 shares of 
khewat No. 25, area 15 biswas. Itis con- 
tended and we think correctly that allthe 
propery inthis village which was owned 
by Sita Ram was 22 bighas 10 biswas and 
that he did not hold the remaining prop- 
erty which was of considerably larger 
extent and thatthat property was held by 
Musammat Sobha and Musammat “Maindo 
both of whom survived him. After the. 
death of this widow and his daughter 
Musamnat Maid Kunwar had no right 
under Hindu Law to succeed to-the prop- 
erty which they had been holding. But 
admittedly this property was mutated in 
her name after the death of these two 
ladies Musamnat Sobha and Musammat 
Maindo, daughter of Ram Sukh, and she 
has been holding it ever since their deaths 
which are beyond the period of twelve 
years’ limitation, The question before us 
is what is the nature of the estate which 
Musammat Maid Kunwar has acquired by 
holding the propeity of Musamn.at Sobha 
Musammat Maindo, daughter of 
Ram Sukh. She has held it without a legal 
right to do so and the reversioners among 
whom are the plaintiffs have not question- 
ed her right. She therefore has acquired 
On,” the one 
hand it is contended for the , defendant- 
respondents that she had acquired an 
absolute title by prescription and that the 
property has become her sir.dhan and that 
she therefore has an absolute disposing 
power of this property. On the other hand 
it is contended for the plaintiffs-appellants 
that she has acquired in this property by 
prescription merely the limited right of a 
Hindu widow. The test in ovr opinion to’ 
be applied in each case is what is the 
evidence which indicates in what character 
she took possession of the property in ques- 
tion andin what character did she hold it. 
We have:her own statement in her. deposi- 
tion on p. 14: “My husband  pre-deceased 
Musammat Maindo, Lachhman's widow 
Musammat Sobha, died some 27 years ago. 
I inherited her property also.” The state- 
mentindicates that she claimed to have 
taken the property by inheritance. We 
understand that by use of the word “in- 
meant that she claimed 
through her husband Sita Ram, Her claim 
therefore. was that shé was entitled to the 
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limited estate of a Hindu widow. She did 
not put forward any other claim to hold 
& larger estate. 

Further in cross-examination she made 
the following statement : 

“Musammat Maindo, daughter of Ram Sukh, had 
adopted a son about which there was a litigation 
between my husband ani her and later on. bet- 
ween meand her, L-took the case in appeal and 
my husband had fought it inthe lower Court. 
Musamnmat Maindo lost the case ia appeal and her 
name was expunged from the The wah and mine 
substituted in her place”. 


This indicates that in the. ‘litigation in 
question she (Musammat Maido) continued 
the case which had been begun by her 
husband, being entitled to continue it as 
his widow, and she won that vase as his 
widow and obtained mutation, in that 
capacity. The statement is altogether in- 


consis.ent with the. idea that she set up- 


any claim otherwise than as a widow of 
Sita Ram. Thereis a further admission 
-in the cross-examination : 


*Doonger and others did not oppose my possession 
_over Musammat S$ bha's ands.” 


This indicates also that she was claim- 
‘ing asa Hindu widow. © 
Now of this finding of fact we approach 
“the law on the subject. Learned Counsel 
has takén us over a good many rulings, 
but we consider that the law in the case 
is governed by the ruling of their Lordships 
of the Privy Council laid down in Lajwanti 
y. Safa, Chand (1). In the ruling their 
Lordships -state on p. 305": 
“jt was then argued that the widows could only 
possess for themselves; that the last widow Devi 
- would then acquire a personal title; and that the 
. respondents and ‘not the plaintiff were the heirs of 
Devi. This’is quite to misunderstand the nature of 
‘the widows’ possession ‘Ihe Hindu widow, as often 
pointed out,is not alife renter but has a widow's 
, ostate that ist? say, a widow's estate in her deceas- 
ed husband's estate. If possessing as widow she 
possesses adversely to any one as to certain parcels, 
“she does not acquire the parcels as stridhan but she 
makes them gosu to her husband's estate.’ 
-In the present case we hold that | the 
‘lady in question did take as a Hindu widow 
-and therefore we consider that by prescrip- 
tion she acquired the limited estate of a 
Hindu widow inthe land ‘which had been 
possessed by the uncles of her ` husband. 
Learned Counsel referred to the following 
ruliugs: 
Kali Charan v. Liari (2), Bikhdeo Tiwari 
(1) 80 Ind. Cas 788; 22 A L J 304;5 Lah. 192; AIR 
lvoe PO 121; (19.4) M W N 442; 20 L W 10:2 Pat, 


Aa de 245; 28 C W N 960; 26 Bom. L R 1117; IML’ 


v ;6PL Ti; L R 5A (PO) 94 
m NGA 


4< . 83 Ind, Cas. 754; 46 A769; A IR 1924 All, 740; 
LJ 795; LR $ A 677 Oiv. 


“Page of 22 A, Li. J [Bd ] 


5l LAIN; 
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v, Sukhdeo Tiwari (3), Suraj Balli Singh 
v. Tilakdhari Singh (4) and Satgur Prasad 
v. Raj Kishore (5). 

It isa question of fact in each case 
whether the widow claimed to take through 
her husband and so limited her claim toa 
claim fur.awidow’s estate, in which case 
she would prescribe for the benefit of her 
husband's estate, Gr whether there is no 
evidence that she so limited her claim, 
in which case she will take an absolute 
estate. In all these rulings it was held as 
a matter of fact' that there was no evi- 
dence that the widow in question had 
limited her claim to a widow's estate and 
therefore the courts: held thatthe widow 
had taken an absolute estate ‘as her stri- 
dhan. But in the present case we find as 
a matter of fecttheat ihe widcw did claim 
through her husband and her claim there- 


“fore was to the limited, estate of a Hindu 


widow. Accordingly the present case differs 
on facts from thecase mentioned in the 
. In Lach- 
hman Kunwar v. Manorath Ram (6) there 
also was a case where, it was held that the 
possession of the fathers widow was not 
shown to. have been inthe capacily of .a 
Hindu widow. That case also differed 
from the facts in the present case. Ac- 


‘cordingly we hold that the widow acquired 


inthe property held by the uncles of Sita 


. Ram’ the limited estate of a Hindu widow. 


‘that the bond was fictitiors and without’ 


Therefore the widow hadinall the prop-- 


erty which she held the -limited estate of 
a Hindu widow. Therefore on our finding. 


consideration any effect of this bond would 
be limited to the life-time of the widow 
andthe plaintiffs are entitled to the de- 
claration in question.. We note that on 


p. 455 it is stated in the bond in question -` 


ihat the mortgage is made of one-half of 


` khewat No, 23 comprising 80 bighas 2 biswas. . 
- That is apparently a part of the land- 


which was’ owned - by the uncles of Sita’ 
Ram. The plaintiffs therefore are entitled 
to the full decree -for which they asked 


< the lower Court, and accordingly we allow 


this appeal and decree the suit of the 
plaintifs in full with costs in both courts. 
(3) 102 Ind, Cas, 175; 49 A 713; A IR 1928 AN. 
45:23 A Ld 580. 
(4) 107 Ind, Cag, 151: 7 Pat, 163; AI R 192 Pat, 


220: 9P LT 310; ILT 40; Pat 107. 


(4) 55 Ind, Cas,’4r6: 42 A 152; A I É 1919 P-O 


- 60; 461 A-197; 11 L W 334: (1920) MW N3; 210 


(P 


W'N 394: 38 MLJ 259; 18 A LJ 235;.2UPLR 
(PC) 55; 22 Bom, L-R 451; 27 M L 
(PO). : 

oe O 445; 28 T'A 25; 6 Sar, E23; 5 MPL J 1 


4 
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The cross-objections are both dismissed 


with costs. a 
A. Cross- objections dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1211 of 1931 
p July 19, 1933 
NIAMATULLAH AND BENNET, JJ. 
BANKEY LAL, MINOR, THROUGH Musammat 
RAM DEVI—P aint: re—APPELLANT 
| vers. 
Musammat RAM PIARI AND OTRERS— 
Derenpants—RESPONDENTS 
Contract Act (1X of 1872), ss. 2(d), 11, 25—Debt 
incurred during minority—Mortgage to third person 
to pay offdebt—Validity of consideration. 
. Where a person executed a mortgage after 


‘attaining majority in consideration of the mortgages 


i off certain debts due toa third person 
Phe the mortgagor had incurred during his 
minority: f A 

Held, that the mortgage was not in any way 
Yendered invalid by any provision of the Contract Act. 
Payment” by the mortgagee in such A case isa 
rfectly good consideration within s 2(d) of the 
Contract Act. Bindeshari Bux Singh v, Chandika 
Prasad (1)Suraj Narain Dubey, Sukh Aheer (2) 
distinguished. a a 
_ 8. C. A. from the decision of the Subordi- 
‘nate Judge of Aligarh, dated July 22, 1931, 


Mr. Baleshwari Prasad, for the Appel- 
lant. . 
Mr. Panna Lal, for the Respondents. 
Judgment.—This is a second appeal 
by a minor plaintiff who brought a suit 


- under the guardianship of his father fora 


declaration that a certain usufructuary 
mortgage of a house dated October 12, 1923, 
‘executed by bis father in favour of Hub Lal 
was invalid, and-asking for the alternative 
relief of redemption on payment of that 
portion of the mortgaged consideration 


“ Which was found to be valid. The court 


of first instance held that the mortgage 


. deed was valid tothe extent of Rs. 713 only, 


“ko Rs. 2;400. 


but the lower Appellate Court has held that 


. the mortgage deed was valid to the extent 


of the whole consideration, which amounts 
The question has been argu- 
‘ed ‘before us that the mortgage deed is 


-raltogether invalid. The executant Ghure 


‘Lal came to age on February 1, 1917, hav- 


„ing been a minor with a guardian appointed 


` by the District Judge. The mortgage in 


‘question was esetuled_on October 12, 1923. 


The .. x items of consideration in the mort- 


|" gage are as follows :— 


| mortgage. 


Rs, 100 cash paid previous to the 
This: has-been found to have 
been advanced for payment ofthe expenses 
of registration and execution, These 


(1). 
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(d) of the Contract Act. 
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charges would be legal necessity if themain 
consideration is for legal necessity. 

2. Rs.150 cash paid before the Sub- 
Registrar. There is no finding that this 
amount is for legal necessity, and the lower 
Appellate Court stated that as the. item was 


small it might be overlooked and the ques- :: 


tion of its legal necessity might ‘be left 
over. This portion of the finding has’ not 
been specifically challenged in the memo- 
randum of appeal. 

(3). Rs. 1127-8. This was left with the 


mortgagee to payoff a mortgage debt in- : 


min 


curred by Ghure Lal on February 22, 1917, i 


after he attained majority, the mortgage 
debt being for Rs. 1,000 and the deed 


being in favour of Rup Lal, the brother of :. 


the present mortgagee. Argument has 
centred largely round this item of consi- 
deration. The argument which was ad- 
vanced in the memorandum of appeal'was 
that a minor cannot legally ratify the debts 


contracted by him during his minority after —- 


he attains majority, and there is no 
distinction whether the debt is renewed in 
favour ofthe same creditor or of a third 
person. : The first part of this proposition 
is supported by the rulings in Bindeshari 
Bux Singh v. Chandika Prasad (1) and in 
Suraj Narain Dube v. Sukh Aheer (2), 
In each of these cases, however, there was a 
minor who had incurred a debt during his 
‘minority, and on attaining majority ‘he 
executed a mortgage to his creditor in 
‘which he undertook to pay off this debt. 
The. point- taken by the courts was that 
there was-no consideration for the promise 
made by the minor on attaining majority, 
because the debt which he had incurred 
during minority wasnot enforceable and, 
therefore, was not a cousideration, and the 
case did not come under the exceptions to 
s. 25 of the Contract Act,and the contract 
was void under thatsection. In the present 
case, however, there isthe essential differ- 
-ence that the promisee or mortgagee has 


.given consideration for the item in question 


by paying the amountto the mortgagee of 
February 22,1917. ‘Therefore, the payment 
‘by the present mortgagee amounts to.a 
consideration within the meaning ofs. 2 
The present case, 
therefore, is clearly distinguishable from 
the two cases in the reported rulings. 
Learned Counsel has failed to show that tha 
payment by the mortgagee toa creditor who 


(1'190 Ind. Oas. 748; 25 A L J 132; A IR 1927 


All. 242; 49 A 137. 


(2)112 Ind. Cas, 159: A I R 1923 All, 440 GALI 


1024; 51 A 164 (FB), 
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advanced money to the minor during “his 
‘infancy isin any way rendered invalid by 
-any provision of the Contract Act. We 
- consider, therefore, that in this case there 
was a perfectly good consideration for the 
item of Rs. 1,127-8. 
The nextitem No. 4is Rs. 255-8 which 


was left withthe mortgagee to pay a prior ` 
mortgage-of February 22,1917, Rs. 200 by | 


Ghuré:Lal to Rup Lal. 
The fifth item was for Rs. 151 set off on 
a prior mortgage of April 30, 1923. 
_ These items were for antecedent debis 
“and the father was entitled to mortgage 
joint family property to pay these anteced- 


ent debts which are not alleged to have been. 


‘tainted with immorality. 
The sixth item wasof Rs. 136 due on two 


simple bonds of September 26, 1920, and’ 


August 22,1920. These have been reject- 
ed by thecourt of first instance on ihe 
ground thatthe documents were not pro- 
duced. The lower Appellate Court found 
that the documents were sufficiently proved 
by the admission of their existence in 
para. 6 of the plaint and by the admission 

- of liability made by the father in the mort- 
gage deed in question. 

We do not consider that in any way the 
findings of the lower Appellate Court are 
illegal or contrary to law. Accordingly we 
uphold the decree and dismiss this appeal 
with costs, 

A. Appeal dismissed. 
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LAHORE HIGH COURT - 
Miscellaneous Record TE Appeal No. 1639 
of 1931 - 


July 3, 1933 

_ ADDISON AND AGHA HAIDAR, Jd. 

DEVI DASS —DnrOoRER-HOLDER— APPRLLANT 
VETSUS 
` JADA RAM AND ANOTHER — JuDGMENT- 
DEBTORS — RESPONDENTS 

Hindu Law—Debts—Liability of son, grandson 
-or great-grandson—Civil Procedure, Code (Act V of 
1908;, 3. 58-— Father dying in the life-time of grand- 

father—Liability of the son—Whether reduced, 

The liability of the son, grandson and great 
grandson to pay the debts oftheir ancestors is not a 
personal one. It is limited to their interest in the 
joint family property, | 

Under s. 53 of the Civil Procedure Code, the son or 
other descendant’ as the legal representative of the 
‘deceased is liableto the extent of the property ofthe 
-deceased which cameinto the hands of the son or 
‘other descendant, 

The liability of the sonunder the pious obliga- 
‘tion to pay his father’s debt to the extent of the 
family property in his hands is not reduced simply 
“because the father dies, during the life-time of grand. 
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father. Binda Prasad v. Raj Ballabh Sahai (1), dis- 
sented from : 


S. ©. A. from an order of the 


‘District Judge, Dera Ghazi Khan, dated 


May 2, 1931.” - 


Mr. Ajit Parshad for Mr. M. L. Puri, for 
the Appellant. 

Mr. Hargopal, for the Respondents. 

Addison, J.—One Uttam Chand incurred 
a debt in the life-time of his father Pheru 
Mal. Uttam Chand died before his father. 
After the death of both Uttam Chand and 
Pheru, Mal, the creditor obtained a decree 
for the amount due against Jada Ram and 
Haru Ram, the sons of Uttam Chand, as’ 
his legal representatives. In execution the 
joint family property was attached. It 
was objected that the property did not 
belong to their father but to the joint 
family of which the grandfather, Pheru 
Mal, was the manager. It was therefore 
not liable to be sold in execution of their 
father’s decree. This objection was upheld 
in the lower Courts on the strength of 
Binda Parsad v. Raj Ballabh Sahai (1). 
The second appeal came before a Single 
Judge who, owing to the difficulty of the 
question involved, referred it to a Division 
Bench. 

The decree was obtained against the 
sons as legal representatives of their deceas- 
ed father Uttam Chand under the provi+ 
sions of s. 52 of the Civil Procedure Code. Sec- 
tion 53 of the Civil Procedure Code, however, 
lays down that for the purpose of s. 52 
property in the hands of & son or other 
descendant which is liable under the 
Hindu Law for the payment of the debt 
of the deceased ancestor, in respect of 
which a decree has been passed, shall be 
deemed to be the property of the deceased 
which has come into the hands of the son 
or other descendant as his legal repre- 
sentative. This section was obviously 
enacted in order that a creditor could fol- 


low the joint family property in the hands of 


sons or grandsons in all cases of execution. 
It is claimed, however, on behalf of ‘the 
respondents that where a Hindu father 


incurs a debt and dies in the life-time 


of the father his sons are relieved from 
their pious obligation to pay the debt from 
the joint family property though in all 
other cases their liability to pay their 
father’s debts, which are not immoral, was 
admitted before us. For the purpose of 


. 8, 58, it has to be seen, therefore, as to 


what property is lable under Hindu Law 


(1) 91 Ind, Cas. 785; AIR 1926 All, 220,48 A 
245; 24 A Lad 273, i 
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in tne hands of sons or other descendants 
for the payment of the debt of a deceased 
ancestor. There is no doubt about the 
general proposition given in s.290 of the 
Mulle’s Hindu Law. Though the debt is 
incurred for the father’s own personal 
benefit the sons are liable to pay it even 
in the life-time of their father provided 
that it has not been incurred for an 
illegal or immoral purpose. This liability 
arises from an obligation of religion 
and piety which is placed upon 
sons and under Mitakshara Law to dis- 
charge their father’s debts where they are 
not immoral. As the Mitakshara Law how- 
ever is administered in British India, 
the liability of the son, grandson and 
great grandson to pay the debts of their an- 
cestors is no longer a personal one. It is 
limited to their interest in the joint family 
property. It is clear that if Pheru Mal 
had died before Uttam Chand the family 
property in the hands of Uttam Chand’s 
sons would be Liable for the payment of 
Uttam Chand’s debts. Again, ih seems to 
me that Shivram v. Sakharam(2), is an autho- 
rity forthe proposition that if a money 
decree is obtained against the sons as re- 
presentatives of their father in a case- where 
the father’ was joint with his brothers the 
sons’ share in the joint family property 
can be attached and sold to meet the 
father's debts provided it is not tainted 
with immorality or illegality. This is the 
case even “where the debt is incurred for 
the sole purposes of the father. The pro- 
position, therefore, contended for before us 
is that there is an exception to the gene- 
ral rule that sons are under a pious duty 
to pay their father’s debts in the case where 
the father has died in the life-time of the 
grandfather. THere is one authority which 
supports this view, namely, Binda Prasad 
v. Raj Ballabh Sahai (1). 

The reason given there is that the date 
of the father’s death is the crucial date. 
That is, as the property of the father 
passed not only to his sons but to ais 


father it could not be liable for the 
payment of the debts of the deceas- 
ed as the father of the  deceasad 


was nob under a pions obligation to pay 
the debts of the deceased. With very 
great respect I am unable to follow the 
reasoning. I can see no reason why the 
sons should not remain under their pious 
obligation to pay their father’s debts al- 
though their grandfather is alive. They 
are members of the joint family by reason 
1 Ind, Cas, 459; 23 B 39; 10-Bom, L R 939, 
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of the fact that their father procreated 
them. They are liable to pay his debts .. 
to the extent of the jointfamily property 
in their hands. If, therefore, the grand- 
father is also dead they are liable to the 
extent of the entire family property in. 
their hands. If their grandfather is still 
alive they will be liable to the extent of - 
their share inthe family property which . 
undoubtedly accrues to them because of 
the death of their father. It is also true 
that at no stage can it be said that the pro- 
perty of one co-parcener passes to another 
co-parcener. That takes away the founda- 
tion frcm the reasoning in the Allahabad 
case. At the same time the sons share 
with their father in the joint family pro- 
perty in the life-time of their grandfather, 
When their father dies their share increases 
and when iheir grandfather dies it still 
further increases. But that does not affect 
their pious obligation to pay their father’s 
debt to the extent of the joint family pro- 
perty in their hands. 

It was contended that in the Punjab a 
son could not sue for partition in the 
life-time of his father. This may be so 
but it has been held in Nihal Chand 
Gopal Das v. Mohan Lal (3), that a son’s 
share can be attached and sold in ex- 
ecution of a decree against him in the 
life-time of his father. If his debts are 
not immoral obviously also his son’s share 
can be attached and sold along with his 
own. In the present case therefore had 
the property of Uttam Chand been attached 
in his Hfe-time half the family property 
would certainly have been liable. I am 
unable to understand how the family pro- 
perty escapes liability ‘completely merely 
because he dies in the lifetime of the 
grandfather. No foundation for the dictum 
that the date of the father’s death is the 
crucial date has been pointed out to us. 
The rule is a simple one, namely the 
sons are under a pious obligation to pay 
their father's debt to the extent of the 
family property in their hands. Why should 
this obligation be taken away because 
their father died in the life-time of their 
grandfather. The decree was obtained 
against the sons as representatives of the 
father and I would hold that under 
Hindu Law all the joint family property 
in their hands is Hable for the payment 
of the debt of a deceased ancestor. For 
the reasons given, I would accept the 
appeal with costs throughout and direct: | 
(3) 185 Ind. Oas, 197;,A I R 19382 Lah. 211; 13 Lab , 
466, lad, Kul, (132) Lah, 69; 38 P L R779. : 
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the’ executing Court to ‘proceed - against 
the joint family property in the hands 
of; Jada Ram and Haru Ram,- sons of 
Uttam Chand against whom ‘the decree 


was obtained in the capacity of legal 
representatives of their father.- 
saha Haidar, J.—l agree. 
Order accordingly. 


tere even 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 704 
of 1932 
January 23, 1933 
Young, J. 

N IRANJAN SINGH AND anor 
—APPLICANTS 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 5. 110~ 
Order to give security under the section—Imprison- 
ment on failureto give security—Release— Fresh 
notice—Proceedings—Witnesses~— Evidence of general 
repute-—Period subsequent to release, 

In cases where there has been a previous order under 
s. 110, Criminal Procedure Code, witnesses ought to 
make it clear in their evidence that their evidence 
relates to the reputation of the persons proceeded 
against, subsequent to their release from imprison- 
men 

Cr.R. A.. from an order of the Sessions 
Judge, Bulandshahr, dated September 12, 
1932. 

Mr. L.M. Roy, forthe Applicants. 

The Assistant. Government Advocate, 
for the Crown. 

Judgment.—This is an application in 
revision from an order of the Sessions Judge 
of Bulandshahr against the applicants bind- 
ing them over under s. 110-for one year. 

This is a somewhat unusual case under 
the above section. Both the applicants, 
Niranjan and Tikam, were previously 
bound over in July, 1928, under this section, 
Niranjan for two years and Tikam for one 
year. Both of these applicants went to 
jail, as they could not find sureties. 
Niranjan was released in July, 1930, an 
Tikam in July, 1925. In March, 1932, 
fresh notices were served on both the 
applicants. Some 37 witnesses were ex- 
amined for the prosecution, of whom 29 

witnesses deposed to the general repute of 
the applicants that they were habitual 
thieves and -house-breakers. The defence, 
on the other hand, called no, less than 51 
witnesses, many of ‘whom live in the: same. 
patti as the applicants. They all gave 
evidence that these two men were of good 
character and there was no suspicion 
against them of being habitual thieves or 
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house-breakers, The Judge notes that 21 
of the witnesses called forthe defence were 
military men. There is no: doubt that 
many ofthese defence witnesses were re- 
putable and respectable zamindars. It 
is also true that they live in the same 
neighbourhood, and if these men, in fact, 
were habitual thieves and robbers, they 
would have been the first to feel the evil 
effects of these two men being at large. 

Further it does not appear from the 
judgment or the evidence whether the 
prosecution witnesses were deposing as to 
the general repute of these .two applicants 
after they had come out of their previous 
incarceration. It may well be that their 
evidence’ was precisely the same as it had 
been upon the previous occasion when the 
order unders, 110 was passed against these 
two applicants. In cases where there has 
been a previous order under this section, 
witnesses ought to make it clear in their 
evidence that their evidence relates to the 
reputation of the persons proceeded against 
subsequent to their release from imprison- 
ment. It would beintolerable that on the 
same evidence as before suspected persons 
should continually be sent to jail under 
this section. f 

Iam satisfied that this is a case which 
admits of doubt. I accept the revision and 
discharge the order of the learned Magis- 
trate dated May 9, 1932. - 


NA, Order discharged, . 


— amanah 


OUDH CHIEF COURT 
‘Civil Revision Application No. 74 of 1939 
November 2, 1932 
Srivastava, J. 
Musammat SUBHANI BEGAM— 
DEFENDANT —~APPLICANT 


ý S Versus ` 

IMTIAZ AHMAD KHAN-—PLAINTIPE— 

OPPOSITE PARTY 

Limitation Act (TA of 1908), Seh. I, Art ?— 
“Household servant’, meaning of —Whether includes 
person appointed to ‘collect rents— Hvidence—Evidence 
of party, value of—Provincial Small Cause Courts Act 
(LX of 1887), 8. 25-—-Revision—Finding of fact 
Interference. 

The term ‘household servant’ as usedin Art. 7, 
Limitation Act, mustbe read ejusdem generis with 
the words ‘artisan or labourer’ which follows it, 


-and it cannot apply toa person employed to collect : 


rents of houses and as male companion for a 
journey abroad.. 

Thereisno rule-of law that the evidence of a 
person must be rejected as unworthy of credit 
by reason of his being & party to the suit. [p, 228, 


col, 1] 
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Findings of pure fact supported by admissible 
evidence will not be interfered with in revision, 
under s. 28, Provincial Small Cauce Courts Act. 
JO, R. A. against the decree of the Second 
Additional Small Cause Court Judge, Luck- 
now, dated May 12, 1932. 

Mr. Nasirullah Beg, for the Applicant. 

Mr. Ghulam Imam for Mr. Ali Zaheer, for 
the Opposite Party. > 


Order.- This is an application under 
s. 23, Small Cause Courts Act, for revision 
against the decree, dated May 12, 1932, of 
the Second Additional Judge, Small Cause 
Court Lucknow. 

The plaintitt’s case was that the defendant 
had engaged him on a monthly salary 
of Rs. 10 for the purpose of collecting rents 
of her houses and kothi and that later on 
the defendant requested the plaintiff to 
accompany her to Mecca and promised to 
pay him atthe rate of Rs. 30 per month 
with other necessary expenses for the 
period that he worked with her during the 
journey to and from Mecca. On these 
allegations the plaintiff claimed Rs. 219-8-0 
on account of his salary and expenses after 
giving the defendant credit for Rs. 35 
alleged to have been received by him. 
The defendantdenied the claim in toto, 
She also pleaded limitation. The learned 
Additional Judge held tne agreement for 
payment of salary at the rate of Rs. 10 
and Rs. 30 per month to be proved. He 
also rejected the plea of limitation. As ré- 
gards the claim for expenses he held that 
it was not well founded. In the result he 
gave the plaintiffa decree for Rs. 175-1-0 
with proportionate costs, 

The learned Counsel for the applicant has, 
in the first place, challenged the: correct- 
ness of the lower Court's finding that the 
plaintiff was inthe service of the defendant 
ona monthly salary of Rs. 10 and Rs: 20 
per month. His argument is that the find- 
ing is perverse, inasmuch asthe witnesses 
examined by the plaintiff did not prove 
the alleged contract of service or the agree- 


ment for payment of salary at the rates. 


claimed, andthe evidence of the plaintiff 
himself was quite unreliable. Apart from 
the evidence of P. W. Nos. 1 and 3, the 
plaintiff himself gave direct evidence of 
the alleged contract, The lower Court has 
believed hisevidence. Iknowof no rule 
of law that the evidence of a person must 
be rejected as unworthy of credit by reason 
of his beinga party to the suit. In this case 
having read the statements of P. W, Nos. 1 
and 3, I am satisfied that the statement 
of the plaintiff himself was materially 
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corroborated by their evidence. The ques- 
ticn being one of pure fact and being sup- 
poited by admissible evidence, it is not 
open to question in revision. I therefore; 
overrule the contention. 

Next, as regards limitation, reliance: 
was placcd cn Art. 7, Limitation Act. 
This rule reletes to the wages of house- 
holdseivants, artisans or labourers. The 
words “household servant” as used in this 
article must, in my opinion, be read 
ejusdem generis with the words “artisan 
or labourer” which follcw it. The term 
“household servant” has been substituted 
in the Limitation Acts of 1877 end 1908 
for the words “domestic servant” which 
occurred in the Limitation Act of 1871. 
In my opinion the term “household servant,” 
as used in this article, cannot apply to: 
a person in the position of the plaintiff 
who was employed for the purpose of 
collecting rents of houses and asa male 
companion in the defendant's journey 
abroad. I am therefore, in agreement 
with the lower Court that Art. 7 does not 
apply to the case. The result therefore, 
js that the applicaticn fails and is dis- 
missed with costs. 


N. Application dismissed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 148 of 1927 
April 19, 1932 
.. Buanvt Lat, C. J., AND BROADWAY, J. . 
SHEO CHAND AND ANOTHER— APPELLANTS 


TETSUS 

z BHOLA—RESIONDENT 

Evidence Act (I of 1572, 8, 115~Ustoppel~ Civil 
Procedure Code (Act V of 1108), C.I, r. 8—-Applica« 
tien under—Notice— Purchaser of part of land in~™ 
volied in suit not objecting—Purchaser, if estopped 
from bringing separate suit to establish his claim. 

A the purchaser of a portion of land from a widow ' 
applied for mutation, This was objected by B and - 
C who claimed the lands left by the husband of the 
widow ss representing the cntire body of the village. 
Before mutaticn was alluwed in A's name, B and C. 
instituted a suit as 1epiescntatives of the cntire prop- 
tietary body and claimed the land by tight of res 
version ‘They also filed an application under O. T, 
r. 8& On notice being sentio A,he did not take - 
any steps to be made a party to the cuit. The suit 
was decreed. In a partition suit A objected to his 
pertion being included in the land to be partitioned 
and he was tken.asked to file a separate suit : 

Held, that on receipt of notice of the representa» 
tive suit A was not bound by law to take any actien 
and that bis inaction on receipt of-the notice of 
the application under O. 1,r. § could not be regards 
ed asa waiver of his exclusive claim, and he waa 
not estopped from bringing the separate suit [p 
229, col. 2.] 
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L,P, A, from the judgment of Dalip 
Singh, J., dated June8, 1927, 

Mr. Mehar Chand Mahajanfor the Ap- 
pellants, . 

. Messrs. Shamair Chand and Qabul Chand, 
for the Respondent, 

Broadway, J.—Har Dayal was the hol- 
der of some 16 bighas 11 biswas of land 
in Mantanhai]l. On his death he was 
succeeded by his son Har Narain, on 
whose death the land came into possession 
‘of Musammat Nanhi, widow of Har Dayal. 
On the death of this lady the land passed 
to her daughter Musammat Ladho. On 
January 8, 1914. Musammat Ladho sold 3 
bighas 10 biswas of this land to Sheo Chand 
and Sheo Ram, two of the proprietors in 
the village. Mutation; was applied for but 
objected to by Shadi and Mathra, two 
other proprietors with the result that it 
‘was notfinally sanctioned till February 
.23, 1915. In the meantime while these 
proceedings were pending, the said Shadi 
and Mathra, on April 3, 1914, instituted 
a suit against Musammat Ladho alleging 
that she was not entitled to any of the 
. 16 bighas odd left by Har Narain and 
claiming that the holding had reverted to the 
entire proprietary body of Panna Harsa. 
They claimed to be suing as representa- 
tives of that proprietary body and fled 
the application required by O. I, r. 8, 
Civil Procedure Code. Notice of this ap- 
plication was directed to issue and ithas 
been assumed that it did issue. Sheo 
Chand and Sheo Ram, whose names were 
in that application must therefore, be 
taken tohave knowledge of these proceed- 
ings. Neither of them, however, took any 
steps under O. Ir. 8, (2), Oivil Procedure 
Code, to be made a party to the suit. 

As has been said above they continued 
to press for mutation regarding the sale 
to them. The suit against Musammat 
Ladho was decreed on April 14, 1915, and 
- symbolical possession of the land was given 
. on March 25,1918. Sheo Chand and Sheo 
- Ram, however, continued to be in actual 
possession of the land bought by them. 
Ou January 25, 1925, the proprietors asked 
for partition of the whole 16 bighas where- 
upon Sheo Chand and Sheo Ram, objected 
to the inclusion of the 3 bighas 10 biswas 
‘in the, land to be partitioned. They were 
- -directed to establish their claimsin the 
courts and instituted a suit accordingly 
which was dismissed on March 29, 1926, 
but decreed on appeal by the Senior Sub- 
ordinate Judge on October 12, 1926. A 
: second appeal was then preferred to this 
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court by the” defendants which proved 
suczessful, the Judge hearing it coming 
to the conclusion that the plaintiffs must 
be held to have waived their exclusive 
title if any “to 3 bighas10 biswas” and, 
therefore, were “estopped from now alleg- 
ing to the contrary.” Their suit having thus 
been dismissed, Sheo Chand and Sheo Ram 
have preferred this appeal under cl. 10 
of the Letters Patent. : 

The only point for determination is whe- 
ther on the facts found any estoppel 
arises. Now it is clear and indeed has 
been admitted that the appellants were 
not parties to the litigation between Shadi 
and Mathra and Musammat Ladho. I am, 
unable to. see that when Sheo Chand and 
Sheo Ram received notice of ‘the suit, 
they were bound by any law to take any 
action. The suit had been instituted after 
the sale to them and they had taken 
definite and active steps towards getting 
the land bought by them mutated in their 
names. Both Shadi and Mathra were 
aware of these mutation proceedings and 
it was obviously as a ‘result of their ob- 
struction that those proceedings were 80 
protracted. I am further unable to see 
that their inaction on receipt of the no- 
tice of the application under O. I, r. 8, 
Civil Procedure Code, can be regarded as 
a “waiver” of their exclusive claim, In- 
deed as was within the special knowledge 
of Shadi and Mathra while the suit was 
proceeding, they were openly asserting 
their exclusive right tothe land now in 
suit and it is difficult to understand how 
their action or inaction could possibly have 
led the plaintiffs in that suit to alter their 
position in any way. In these circums- 
tances Iam of opinion that the ‘appel- 
‘lants were not estopped -from bringing 
“this suit and I would therefore accept 
this appeal and remand the case to the 
Single Judge for a decision of the other 
points involved. Costs of this appeal to 
follow the event. a 

Shadi Lal, C.J.—I concur. 

N. Case remanded. 


— 


LAHORE HIGH COURT 
Civil Revision Application No. 403 of 1932 
` ` November 29, 1932 
Barpg, J.- 
DILBAGH RAI— DEFENDANT — 
i PETITIONER 
VETSUS 
»WALU RAM AND ANOTHES— 
- DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 8.1 15—Trial 
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Court returning plaint on ground of want of 
jurisdiction—District Judge remanding case—Revi- 
ston. competency of. 

Where the trial Court returned aplaint on the 
ground that it had no jurisdiction to entertain it and 
the District Court remanded it holding that it had 
jurisdiction : 4 

Held, that the Distriét Judge had undoubtedly 
jurisdiction to decidein appeal whether the trial 
Çourt had ‘or had not jurisdiction to entertain the 
suit and that his decision, even if erroneous, could 
not be challenged in revision on the ground of want 
of jurisdiction. Sant Singh v. Mubarak Singh (1), 
relied on, Shivji Ram v. Hem Raj (2), distinguish- 


ed, 

CO" R. A. from an order of the 
T Judge, Multan, dated June 1, 
1932. Kai 
. Mr. Ram Chand Manchanda, for the Peti- 
tioner. |. 

Mr. Gobind Ram Khanna, for the Res- 
pondents.- . . a a 

Judgment.—This was a suit for recovery 
of Rs. 2,300 on the basisof a i promissory 
note. The promissory note was payable 
in the Montgomery District but was as- 
signed to the plaintiff, the assignment 
having taken place in the’ Multan Dis- 
‘trict. The suit was instituted in the 
Multan District. An objection to juris- 
diction was raised by the defendants on 
the ground that this promissory note was 
payable inthe Montgomery District and 
therefore, the suit should have been 
instituted in that District. This objection 
was upheld in the trial Court and the 
plaint was returned for presentation to 
the proper court: From this decision an 
appeal was preferred to the District Judge 
who held that the assignment having 
taken placein the Multan District, the 
cause of action arose in part at least in 
that district and, therefore, the suit was 
triablein the Multan District. The appeal 
was accordingly accepted and the suit re- 
manded for decision on merits. The de- 
fendant Dilbagh Rai has now preferred a 
petition to this court for revision of the 
order of the learned District Judge. 

A preliminary objection is raised that 
no petition for revision is competent in- 
asmuch as no question affecting the 
jurisdiction of the lower Appellate Court 
is involved inthe case, and the decision 
of the learned District Judge whether 
right or wrong cannot be interfered with 
in revision, The learned Counsel for the 
appellant urges that a question of juris- 
diction is involved inasmuch as his 
contention is that the trial Court had no 
jurisdiction to entertain the suit, This 
contention, however, -does not appear to 
me to be sound. The learned District 
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Judge had undoubtedly jurisdiction to 
decide in appeal whether the trial Court 
had or had not jurisdiction to entertain 
the suit. His decision, even if it is`er- 
roneous, cannot, therefore, be challenged 
jn revision’ on the ground of want’. of 
jurisdiction, vide, Sant Singh v. Mubarak 
Singh (1). The petition must failon this 
ground alone. ne 
I may further add that the decision of 
the learned District Judge on the pdint 
seems fo me to be correct. The plaintiff 
in the present case could not. succeed 
without proving the assignment of- the 
promissory note in his favour. The’ as- 
signment had admittedly taken placé in’ 
the Multan District and ‘consequently it 
must, I think, be held ‘that the cause of 
action arose in part inthe Multan District 
and ‘the suit was, therefore, triable -in 
that district. The learned Counsel for 
the petitioner has relied upon Shivji. Ram 
v. Hem Raj (2). But as pointed out’ by 
the learned District Judge, ‘that ruling 
cannot help the petitioner, as it was given 
under the old Oode of Civil Procedure 
and the amendment ofthe old s. 17 now 
makes it clear that even if the cause of 
action arises in part in the lorality in 
question, it is sufficient to give jurisdiction 
to the court. : 
Ldismiss the petition with costs. 
N. i Petition dismissed. ` 
(1) 106 Ind. Cas 901; 9 Lah. 308; 29 PL `R 42; 10 
Lah, LJ 51; ALR 1923 Lah 140 © É 
(2) 57 P R 1900; 2 P. L R 1900 (Sup.). 


BOMBAY HIGH COURT 

Oriminal Reference No. 47 of 1983 
August 31, 1933 vv 

BROOMFIELD AND Divatia, JJ. -~ 
LOUIS PHILLIP DIAS—COMPLAINANT ` 

; VETSUS : 

MAHADEV BARIK RAUT —Acouszp ` 
Criminal Procedure Code (Act V of 1898), ss. 485, 
438, 489—Order declining to stay proceedings—W he- 
ther an order within the meaning of s. 434—Refer- 
ence to High Court—Powers of High Court—Stay .of 
criminal proceedings—Considerations—Priority in 
time, if conclusive--Circumstances of each case to be 

considered— Justice and expediency. : 
An order by a Magistrate declining to stay pro- 
ceedings is anorder within the meaning of s. 435, 
Criminal Procedure Code. The power to refer to 
the High Court ‘given by s. 438 is not limited to 
matters which the High Court will deal with under 
s. 439, and can be invoked inthe case of a matter 

of stay of proceedings [p 2%2,col. 1] 

Although, generally speaking, it is not desirable 


“that” civil and criminal litigation between the: same 


parties on substantially the same facts should go on 
simultaneously, the mere fact that a civil case is 
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Pending isnot by itself a sufficient ground for stay- 
ing criminal proceedings. In re Ramchandra Baba- 
gt (l), relied on, Anna Ayyar v. Emperor (2), not fol- 
lowed. [p 232, cols.1 & 2,] 

If the court sees reasons to believe 
that criminal proceedings have been launched with 
the object of prejudicing a civil suit, stay of 
criminal proceedings should be granted, 
Io all such cases one of the matters which the 

. court has to consider is whether, the object of the 
criminal proceedings is to prejudice the trial of the 
civil suit orto use them asa lever to coerce the 
accused into a compromise of the civil suit, endin 
that connection the question whether the criminal 
complaint or the civil suit was instituted first is 
always important. Jehangir v, Framji (3), relied on. 

The intention to prejudice civil litigation is nct 
the only test noris priority in time necessarily con- 
clusive; there is no hard and fast rule in the matter. 
The court has to consider the circumstances of 
each particular case and decide on grounds of jus- 
tice and expediency whether it is proper that the 
criminal proceedings should be stayed, or, that 
the civil proceedings should be stayed or that 
ae should be allowed to take their course. [p. 232, 
COL. 4, 

Per Divatie, J— It does not matter whether the 
High Court interferes in its revisional jurisdiction 
or in its inherent jurisdiction so long as it is moved 
by the Sessions Judge. Therefore, s. 438 is not 
limited to the interference of the court unders. 439 
but it can interfere under the wide powers which it 
iki whether under ss. 439 or 561-A_ [p. 234, 
col. 1, 

Or. R. made by the Additional Sessions 
Judge, Thana. 

Mr. G. N. Thakor (with him Messrs. Nanu 
Hormusji & Co. and V. N. Chhatrapati), for 
the Complainant. 

Mr. C.H. Carden Noad with him J. R. 
Deshmukh and C. B. Kulkarni, for the 
Accused. 


Broomfield, J.—This is a reference by 
the Additional Sessions Judge of Thana 
“recommending that the trial “of a criminal 
complaint of cheating filed by one Louis 
Phillip Dias against six accused persons 
and pending in the court of the First Class 
Magistrate of Bandra should be stayed 
pending the disposal of a civil suit filed 
by two of these accused persons against 
the complainant. The date of the criminal 
complaint was March 7, 1933. The plaint 
inthe civil suit was presented on March 
8, 1933, but appears to have been signed 
on the previous day. 

The short facts of the case are these. 
The complainant, who according tohis own 
description of himself, is a person much 
addicted to strong liquor, executed a sale 
deed on November 2, 1932, by which he 
purported to sell to accused Nos. 1 and 2 
two acres and a half ofland near Santa 
Cruz for Rs. 3,000. His allegation is that 
the six accused persons conspired together 
and took advantage of the unfortunate 
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propensity whichI have mentioned, made 
him intoxicated and.induced him to sign 
this sale deed and admit execution of it 
before the Sub-Registrar in Bombay. 
According to him the value of the land, 
which he purported to sell, was really 
Rs. 18,000 and not Rs. 3,000. His explana- 
tion of the delay in filing the criminal 
complaint seems to be that he was so 
completely intoxicated thathe had no re- 
collection whatever, of where he had been 
or what he had done on the occasion in 
question and neither he nor his relations 
inspite of making inquiries, were able 
to discover the facts about this sale deed 
until sometime in February, 1933, 

Before the litigation began the parties 
exchanged notices. On February 10, the 
complainant sent a notice tothe accused 
in which he set out substantially the 
allegations on which his criminal complaint 
is based and demanded the return of the 
sale deed, threatening criminal or civil 
proceedings in case it was not returned. 
On February 17, the accused replied to 
this denying allthe allegations and in 
their turn threatening litigation in default 
of possession of the land being handed 
over within a week. The reliefs claimed 
in the civilsuit are a declaration of owner- 
ship of the land and possession thereof 
on the basis of the sale deed.. On April 
10, 1933, the accused made an application 
to the trial Magistrate for stay of the 
proceedings. That was rejected by the 
Magistrate. On April 24, they made an 
application to the Sessions Court which 
was disposed of by the Additional Sessions 
Judge. He took a different view and referr- 
ed the matter to this court. I may mention 
that although the Magistrate refused 
to slay proceedings and the Additional 
Sessions Judge had no power to do so 
andthis court has made no order staying 
proceedings, the proceedings before the 
Magistrate have nevertheless been auto- 
matically stayed by reason of the fact 
that the record has remained in the Sessions 
Court. 

Mr. Thakor, who appears for the com- 
plainant to oppose this reference, has raised 
a point of jurisdiction which I may deal 
with first. His argument is that the Magis- 
trate’s order declining to stay proceedings 
isnot an order within the meaning of 
8.435 of the Criminal Procedure Code, 
and that the Additional Sessions Judge 
had no power to refer the matter to this 
court under s. 438. He has also contended 
that the power to refer to the High Court 
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given bys. 438 only exists in. matters 
which are strictly speaking matters for 
revision, that isto say, matters which this 
‘court would deal with under s. 439, and 
-cannot be invoked in the caseof a matter 
of stay of proceedings, which this | court 
‘used to-deal with under its inherent 
jurisdiction or power of superintendence 
and now deals with under the news. 561 
A ofthe Oode. Inmy opinion there is no 
substance in this argument. I cannot see 
“any reason why the Magistrate's ` order 
should not be held to be covered by s. 435 
or whys. 438 should be limited’ in the 
-manner suggested. Mr. Thakor has not 
inany way questioned the jurisdiction of 
‘this court. He admits that we might act 
‘upon our own initiative or upon infor- 
:mation derived from, whatever source. 
“The Judge might have written demi-official- 
‘Jy tothe Registrar, In fact he decided 
“to make aformal reference to the court 
- after hearing the parties. In my opinion 
‘itisnomore thana question of procedure 
‘and no point of jurisdiction really arises. 
‘Iam not satisfied that thereis anything 
wrong with the procedure ‘which has 
been followed. - But in any case the matter 
- is now before thecourt and we are bound 
“to deal with it on the merits. 

The question whether we ought to act 
upon the reference is more difficult. Several 
cases were cited.’ Almost all of these I 
have discussed in my judgment in the case 
‘of In re Ramchandra Babaji (1). I do not 
‘propose to go over the same ground again. 
-I think the effect of the authorities may be 
-summarised in this way. Although, general- 
‘ly speaking, itis not desirable that civil 
and criminal litigation between the same 
parties on substantially the same facts 
‘should go on simultaneously, the mere 
‘fact that a civil case is pending is not by 
itself a sufficient ground for staying 
‘criminal proceedings. The rule which was 
laid down in Anna Ayyar v.- Emperor (2), 
that the defendant in a civil suit ought not 
‘to be allowed to prejudice the trial of such 
suit by launching and proceeding witha 
‘criminal prosecution on the same facts 
against the plaintiff and his witnesses 
has been approved by this court, and I 
take it we should generally stay criminal 
proceedings if there were reasons to believe 
that they had been launched with. that 
object. Oonversely, if we saw reason to 


(1) 145 Ind. Oas. 161; 35 Bom, L R 384; AI R 1933 
Bom. 307; 34 Or. L J 900; 6 R B 42; (1938) Or. Cas. 


894. 
(2) 30 M 226, 


LOUIS PHILLIP DIAS V. MAHADEV BARIK RAUT 


141 10 


believe that a civil suit had been launched 
“with the‘ object of prejudicing criminal 
proceedings, we should not be likely to stay 
the latter, though we should, if necessary, 
stay the civil suit. In all such cases one 
‘of the matters which the court has to con- 
‘sider is whether, as Mr. . Justice Patkar 
said in Jehangir v. Framji (3) the object 
of the criminal proceedings is to prejudice 
the irial of the civil suit or to use them 
asa lever to coerce the accused into a 
compromise of the civil suit, and in that 
„connection the question whether the crimi- 
“nal complaint or the civil suit was institut- 
ed first is always important. The Courts 
have frequently drawn a distinction between 
public and private prosecutions and indicat- 
ed that stronger reasons for staying proceed- 
ings should be required in the case of the 
former than in thè case of the latter. That 
may well be, I think, because in the case 
of a public prosecution the intention to 
prejudice civil litigation is not ab all 
likely to exist. But this is not the only test 
mor is priority in time necessarily conclusive. 
Some cases are obviously more suitable for 
‘determination by a Civil Court, for instance, 
ait is not uncommon in Bombay to have 
complaints of breach of trust by one partner 
against another. Such cases often involve 
‘the examination of ‘complicated accounts, 
“for which the Civil Courts have ‘better 
means at their disposal than Oriminal 
Courts, and indeed it may often be impos- 
sible to say whether any criminal offence 
has been committed until accounts of the 
partnership have been taken and the civil 
rights of the parties have been determined, 
-In that connection I may refer to the judg- 
ment of the learned Chief Justice in Em- 
‘peror v. Jagannath Raghunathdas (4). Under . 
such circumstances a criminal prosecution 
might properly be stayed, although there 
might be no reason whatever to infer any 
intention to prejudice or embarrass the civil 
litigation. There is no hard and fast rule 
inthe matter. The court has to consider 
the circumstances of each particular case 
and decide on grounds of justice and ex- 
pediency whether it is proper that the 
criminal proceedings should. be stayed, 
or, it may be, that the civil proceedings 
should be stayed or that both should be 
allowed to take their course. ` 
The learned Magistrate was apparently 


@) 112 Ind, Cas, 477; 30 Bom. L R 962; 29 Or. L J 


53. 

(4) 136 Ind. Cas. 493; 33 Bom, L R 1518 at p. 1522; 
A IR.1932 Bom. 57; (1932) Cr. Cas. 81; Ind. Rul, 
(1932) Bom. 189; 33 Cr. L J 317, i 
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not informed of the date on which the 
civil suit was filed. He assumed that it 
was filed after the criminal complaint and 
that ‘assumption is correct, But inasmuch 
Jas the preliminaries of a civil suit naturally 
.take longer, and asthe civil suit was filed 
on theday next: following the filing of the 
criminal complaint, it would seem to be 
Unreasonable to suggest here that the civil 
suit was a mere attempt to counteract the 
criminal ‘proceedings, The learned Magis- 
‘trate's view that there is reason to bélieve 
that the civil suit has been filed with the 
object of prejudicing the criminal trial, and 
to coerce the complainant to compromise 
‘on terms to be dictated by the accused 
cannot be said to be justified on the facts 
80 far appearing. Moreover he has not con- 
sidered the delay in bringing the com- 
plaint between November and March. We 
cannot, of course, go into the merits of the 
criminal complaint or of the suit. But 
there is no doubt that this is one of the 
circumstances which the complainant will 
have to explain. On the other hand, it 
appears that there has been considerable 
delay in filing the civil suit also. We are 
informed that the explanation of this is that 
there was an oral agreement by which the 
taking of possession was postponed. But 
this alleged oral agreement seems to have 
been mentioned for the first time by the 
accused in their application tothe Sessions 
Judge. It was not mentioned in the notice 
which they sent to the complainant on 
February 17. 

On the whole we may say that the learned 
Magistrate is right so far that there seems 
to be at present no substantial ground 
for holding that the criminal complaint 
was filed in order to prejudice the civil 
suit. Nor as a matter of fact has the learned 
Additional Sessions Judge held this to be 
the case. The reasons which he has given for 
recommending stay of proceedings are not 
very easy to follow. He speaks about the 
necessity for a preliminary inquiry before 
the criminal complaint is tried. The 
Magistrate could, of course, have directed a 
preliminary inquiry if he thought that it 
was necessary. I think probably what the 
learned Judge meant was that having 
regard to the issues in the case the Civil 
Court would be a more suitable tribunal 
than a Criminal Court. At any rate it was 
suggested to us inthe argumeni that the 
circumstances in which the sale deed was 
executed and the question of the value of 
the land would be more likely to be 
satisfactorily investigated in a civil suit in 
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which the persons cohderned, inéluding 


the accused in the criminal casé, Gan be 


examined as witnesses and cross-examined, 
I think there is something in this, but at 
the same time what the learned Judge says 
about the accused taking the risk of going 
into the witnes3-box and subjecting them- 
selves to cross-examination and so on is 
only one side of the picture. The com- 
plainant also is obviously taking a risk. 
In the criminal case the burden of proof 
will-be on him and the presumption will 
be, until it is rebutted, that thé accused 
are innocent. It seems to me to be difficult 
to say that the questions whether the com- 


‘plainant was drunk on November 2, 1932, 


whether the consideration was paid for the 
alleged sale, what was the value of the land, 


‘whether there was a conspiracy or not, are 


not fully within the competence of the 
Magistrate to decide for tha purposes of the 
criminal case. In fact the question of the 
existence of a conspiracy will hardly arisé 
for determination in the civil suit in which 
only two of the six accused are parties, 
Then again there is always the point that 
civil proceedings normally take longer than 
criminal proceedings and it is not difficult to 
find means of delaying a decision. That is 
one of the matters to be borne in mind in 
deciding whether the ends of justice require 
that criminal proceedings should be stayed, 
If the complaint is a false one, asthe accused 
allege, then it is likely to be thrown out 
before it can cause any serious delay in 
the disposal of the civil suit. If, on the 
other hand, it isa genuine case, to hold it 
up for several months may work injustice. 
The grounds for ordering a stay in this 
case appear to bemuch weaker than in any 
of the cases which we have heen asked to 
consider, We doubt very much if it can 
be said with any confidence that any 
definite advantage is tobe gained or any 
material hardship or inconvenience avoided 
by interfering with the ordinary course of 
proceedings. We, therefore, decline to 
interfere and discharge the rule. 

Divatia, J.—I agree. As to the point of 
jurisdiction which has been urged by the 
learned Counsel for the complainant, I do 
not think there is any substance in ıt. 
Under s. 488 of the Criminal Procedure 
Code, the Sessions Judge can, on examining 
the record of any proceedings under s. 435, 
report for the orders of the High Court 
the result of such examination, and if he 
can make such report to this court for any 
action to be taken by it under s. 439 of the 
Code in its revisional jurisdiction, I do not 


‘interference under the 


934 EMPEROR V, NATHA SINGH 


see why the Sessions Judge cannot make a 
similar report and move the High Oourt for 
Code, itself under 
another section, viz., s.561-A in its inherent 
jurisdiction, Is does not matter whether 
this court interrferes in its revisional 
jurisdiction or in its inherent jurisdiction so 
long as it is moved by the Sessions Judge. 
Therefore, I think s. 438 is not limited to 
the interference of court under s. 439 but it 
can interfere under the wide power which 
it possesses, whether under s. 439 or 
s. 561-A. 

- Then as to the merits, I agree that on the 
facts.of this case the criminal proceedings 
need not be stayed. Without going into 
the merits of the case on both sides, it 
appears thai neither side has satisfactorily 
explained the delay in launching the pro- 
ceedings. The first notice was given by the 
complainant on February 10 and it was in 
reply tothat notice that the opponents threat- 
ened to take civil or criminal proceedings,and 
although the launching of the proceedings 
themselves hasbeen practically simultaneous 
it does not follow in this case that the civil 
proceedings should be gone into first before 


the criminal complaint is decided. The 


learned Magistrate himself is of opinion that 
no case is made out for stay of proceedings 
before hitn, and, although there is no hard 
and fast rule as to stay of criminal pro- 
ceedings, on the facts of this case it cannot 
be said that the criminal complaint that has 
been filed by the complainant is launched 
with any motive or object in the mind of 
the complainant so as to prejudice the civil 
proceedings.. It would have been a different 
matter, if this had been a complicated 
matter which the Civil Court would have 


more satisfactorily gone into than the 


Criminal Court. But thatis not the case 
here. I, therefore, think that no case is 
made -out why the criminal proceedings 
should be stayed, and Jagreethat the Rule 
should be discharged. 

N: Rule discharged. 
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November 3, 1933 

Jar Lar AND Barbe, JJ. 
EMPEROR—APPELLANT 
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NATHA SINGH AND otHers—Accosep— 
RESPONDENTS 
Criminal Prosedure Code (Act V of 1898), ss. 288, 
417—Statement made before committing Magisirate— 


‘Sessions Judge, 
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When can be transferred tothe record of Sessions 
Judge—Hvidence Act (I of 18721, s. 83838—Admissibility 
under —Conditions—Appeal against acquittal—Inter- 
jerence—Necessity for High Court to be satisfied 
that the conclusions of Sessions Judge are manifestly 
wrong, . 

Under s. 288, Criminal Procedure Code, the state~ 
ment made bya person beforea committing Magis- 
trate can be transferred to the record of the Sessions 
Judge only if the person isexamined as a witness 
before the Sessions Judge. When he is not sọ 
examined, it is necessary for the Sessions Judge to - 
hold that the witness was incapable of giving evi~ 
dence within the meaning of s. 33, Evidence Act, and 
unless this is done, the statement cannot be admitted 
under that section. |p 236, col. 2.]. 4 

In order to entitle the Orown to ask the High 
Court to convert an order of acquittal into one of 
conviction, the High Court must be satisfied that the 
conclusions of the Sessions Judge are at least manis 
festly wrong. [p, 237, col 4 . 

Or, A. against an order of the Additional 
Lahore, dated November 
14, 1932. 

Sheikh Din Muhammad, K. B., Assistant 
Legal Remembrancer, for the Appellant. | 

Dr. Nand Lal, by Mr. Asa Ram Aggarwal 
and Mr, Krishna Swarup, for the Re- 
spondents. 

dai Lal, J.—The respondents, Natha 
Singh, Harnam Singh, Jinda Singh, Thakar 
Singh, Sajjan Singh, Lachman Singh and 
Kundan Singh, and another man Hukam 
Singh were tried by the Additional 
Sessions Judge of Lahore, for the murder 
of one Surjan Singh at village Mehdipur 
on July 19, 1932. They have, however, 
all been acquitted and the learned Govern- 
ment Advocate under the orders of thè 
Local Government has presented an appeal 
under s. 417, Orimınal Procedure Code, 
against the acquittal of the respondents, 
that is to say; all the persons who were ' 
tried by the Sessions Judge with the 
exception of Hukam Singh. We have 
heard Mr. Din Muhammad, Assistant Legal 
Remembrancer, on behalf of the Crown; 
Dr. Nand Lal, Advocate on behalf of 
Natha Singh, Mr. Asa Ram, Advocate on 
behalf of Harnam Singh and Jinda Singh, 
and Mr. Krishna Swarup, Advocate on 
behalf of Thakar Singh, Sajjan Singh, 
Lachhman Singh and Kundan Singh. > 

The prosecution case is that, on July 
16, 1932, Natha Singh appellant beat 
Jassu, a grazier of one Arjan ‘Singh for 
allowing the cattle of the latter to tres: 
pass into the field of Natha Singh, ‘This 
Arjan Singh and his brother Labh Singh, 
who were first cousins of Surjan Singh 
deceased, beat Natha Singh on the same 
day. Owing to this incident Natha Singh 
collected his friends on the mérning of 
July 19 and attacked Arjan Singh, Labh 
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Singh and Surjan Singh when they were 
going to their fields. Out of the accused 
persons Hukam Singh is a resident of 
Mehdipur being the own brother of Natha 
Singh, and the remaining accused belong- 
ed.to different villages, Lachhman Singh 
and Kundan Singh being residents of 
Jahman and the rest- of Rajoke.. It is 
suggested on behalf of the Crown that 
these men knew that Surjan Singh and 
his two cousins would be going to their 
fields:in the morning and consequently 
they all came riding four mares. Natha 
Singh had aspear in his hand and was 
riding hisown mare, The other six men 
were. riding three mares, i. e., two on each 
mare. Of. these Harnam Singh was armed 
with a. spear,. Sajjan Singh with a takwa 
and the: rest with dangs., Hukam Singh 
is not.alleged to have taken any part in 
the actual assault., It is stated that he 
was standing in front- of his house and 
incited .the others to kill the enemies. 
Immediately on seeing Surjan Singh 
and his cousins Natha Singh shouted an 
incitement to.his companions who all 
rushed towards them, but they i. e., Arjan 
Singh, Labh Singh and Surjan Singh ran 
back. The first.two were able to make 
good their escape while Surjan Singh was 


overtaken near the kharas (Flour Mil) 


of Sundar Singh. Natha-Singh struck him 
in the belly witha spear. Harnam Singh 
also caused him injuries with a spear 
and then the remaining culprits caused 
him more injuries collectively. 

Allah Ditta chaukidar who says that 
he was an eye-witness to this assault went 
to the Police Station and made the First 
Information Report. In the meantime 
Abdul Ghani, Head Constable, who was 


conducting the search. of the house of one . 


Man Singh of the same village, heard of 
this incident from Bahal Singh lambardar 
and .went to the spot accompanied by 
Allah Ditta lambardar and others, and 
found Surjan Singh lying near the kharas 
with his intestines protruding. He im- 
mediately went to Natha Singh’s house 
and found the seven respondents there. 
Four of ihese, however, ran up to the 
roof on seeing him and disappeared through 
the lane. One of. the men had a spear, 
the other had a takwa and two had dangs 
in their hands when they ran away; 
Natha Singh had a spear at the time 
and the other two had dangs. Natha 
Singh threw. .away his spear on seeing 
this witness and it was picked up by 
P. W. Gujjar Singh and handed over 
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to the Head Constable who shut the three 
men who had remained behind in the 
house of Natha Singh, locked the door and 
remained on guard till the arrival of the 
Sub-Inspector. He also saw four mares 
inside the haveli of Natha Singh tied to 
pegs but with saddles on. f ; 

Allah Ditta lambardar a constable and 
several other persons were sent by Abdul 
Ghani in pursuit of the four men who 
had: run away. Allah Ditta returned later 
and gave him a takwa and the head of - 
a spear. The Sub-Inspector arrived shortly 
before midday and he found four men 
i.e. Harnam Singh, Jinda Singh, Thakar 
Singh and Sajjan Singh, locked in the 
house of one Buta Singh. It is alleged 
that Allah Ditta lambardar, who had pur- 
sued them, had found them in his house 
and had shut them in. The Sub-Inspector 
also arrested Natha Singh, Lachhman 
Singh and Kundan Singh in Natha Singh's 
house and took charge of the four mares. 
The spear of Natha Singh, which had 
been secured by Abdul Ghani, was found to 
be bloodstained. Surjan Singh died the same 
daybut, before his death, the Sub-Inspector 
had recorded his statement which has. been 
admittedin evidence under s. 32 of the 
Indian Evidence Act. l 


In this statement Surjan Singh has 
described the incidents upto the time of the 
assault on him in the manner deszribed 
aboye. ` 


Reference may at this stage be made to 
the report made by Allah Ditta Chaukidar 
at the Police Station. In that report Allah 
Ditta, after describing the incident of July. 
16, stated that Natha Singh and six or seven | 
other men, including Hukam Singh and 
Harnam Singh (not the accused), had 
beaten Surjan Singh near his, i. e., Surjan 
Singh’shaveli, Examined asa witness he 
stated that, with the exception of Natha 
Singh, he didnot know the name of any of 
the assailants butcould identify them and. 
he did identify the accused in court, with 
the exception of Hukam Singh about whom 
he stated that he was not present. In cross- 
examination he reiterated that the incident 
took place nearthe house of Surjan Singh, 
though, in examination-in-chief, he has 
stated that it was near the kharas. He 
also stated that, at the time of the assault, 
the’culprits had jumped, off their horses 
and that the animals had. gone themselves 
intothe havelt of Natha Singh. 

The medical evidence shows that there 
were four incised injuries on the person of 
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Surjan Singh, all caused with a sharp- 
edged weapon like a spear, and there were 
two blue marke on the shoulder and right 
forearm. Natha Singh also was examined 
by the doctor. The Sub-Assistant Surgeon 
found anincised wound on the upper part 
of the left thigh ?x1"'x2” deep caused 
with a’ sharp-edged weapon like a spear, he 
had been examined by this Medical Officer 
on the forenoon of the incident. He was 

_ subsequently examined on July 25, by 
the Assistant Surgeon of Kasur, who found 
an incised wound on the front of the left 
thigh1}" under the skin; six faint blue 
lathi marks ondifferent parts of the back 
and a faint blue lathi mark on the left 
thigh and another faint blue lathi mark on 
the left leg. The injuries were stated by 
him to be one week old, In re-examination 
this witness stated that the blue marks on 
thé body of Natha Singh, “would have ap- 
peared between five to six and 10 to 12 hours 
after infliction.” I must confess my 
inability to follow this opinion. The fact, 
‘however, remains that there was certainly 
an incised injury on the thigh of Natha 
Singh and while the Sub-Assistant Surgeon 
did not notice any other injury on his per- 
son onthe afternoon of the incident a week 
“later the Sub-Assistant Surgeon noticed a 
number of blue marks on his body, and it 
isitotbe noted that all the prosecution 
witnesses were questioned as to the cause 
of the incised injury on Natha Singh 
but they all professed ignorance. 

“The prosecution version of the affair is 
supported by Allah Ditta chaukidar (who, 
however, has made contradictory statements) 
Arjan ‘Singh, Labh Singh, Santa Singh 
and Gujiar Singh. Allah Ditta lambardar 
was produced as a witness before the com- 
mitting Magistrate. He appeared before 
‘the Additional Sessions Judge but was not 
-examined as a witness because he appear- 
‘ed to be in great pain: his arm was 
bandaged and he stated that it was broken 
by a camel.” The learned Additional 
‘Sessions Judge “ considered it proper under 
the circumstances to hold that he was 
incapable of giving evidence” and conse- 
quently he transferred the whole of his de- 
position recorded before the committing 
Magistrate under s. 288, Criminal Procedure 
‘Code. To this course, Counsel for the 
accused, in view of the state of the’ wit- 
ness, did not object. Now, in the first 
‘instance, the statement of Allah Ditta 
‘could not be transferred to the record of 
the Sessions Judge under s. 288, Criminal 
Procedure Code. The provisions of that 
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section are quite clear. The statement 
made by a person before a committing 
Magistrate can be transferred to tha record 
of the Sessions Judge only if the person 
is examined as a witness before 
the Sessions Judge. Allah Ditta was not 
examined before the Sessions Judge as a 
witness. Consequently his statement could ` 
not be transferred under s. 28x, Criminal 
Procedure Code. The proper section appli- 
cable under the circumstances might have 
been s. 33 of the Indian Evidence Act but, 
before the statement could be transferred, 
it was necessary for the Sessions Judge to 
hold that the witness was incapable of 
giving evidence within the meaning of that . 
section. No evidence was recorded by him 
as to the incapacity of Allah Ditta to make 
a statement in. his court. It does not 
appear from the record whether the incapa- 
city was of a permanent nature or of a 
short duration. Ib may be that Allah Ditta 
would have been in a fit condition within 
a short time, even if he was not so when he 
appeared before the Sessions Judge to 
make a statement. The material on the 
record is, in my opinion, insufficient to 
enable me to treat his statement before 
the committing Magistrate as properly 
transferred to the record of the Sessions 
Judge, even under s. 33 of the Indian Evi- 
dence Act. His statement, therefore, must 
be excluded. 

I may, however, mention that, even if 
the statement of Allah Ditta be taken into 
consideration, all that he says is that he 
saw four men, whom he did not then 
recognize, run away from the house of Natha 
Singh over the roof of the house and he 
himself puissed them through the lane 
and, on reaching the house of Buta Singh, 
he found four men present there whom he 
locked in and, on the arrival of the Sub- 


‘Inspector, handed over the key to him. He 


is also a witness to the statement of Surjan 
Singh recorded by the Sub-Inspector. 
Natha Singh when examined after the 
close of the prosecution evidence stated 
that Labh Singh, -‘Surain Singh, Man 
Singh, Arjan Singh and Santa Singh had 
attacked him and Labh Singh had caused 
him the injury on his person. They 
attacked him because he had found a cow . 
and a calf of Arjan Singh and Labh Singh 
damaging his crop and was taking them 
to the Police Station when the men men- 
tioned above came to his house and beat 
him and injured him withaspear. The 
other respondents denied having taken any 
part in this assault or fight. ‘Their state- 
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ments, however, are unsatisfactory and do 
not reasonably explain their presence and 
arrest in the village. - 

The prosecution version of the affair in 
the main may be a true one, but we are 


dealing with this case on an appeal against 
acquittal and the learned Additional 


Sessions Judge, who recorded. the state- 


ments of the witnesses, has felt constrained’ 
to’ reject the version of the incident as given 
by the prosecution witnesses. He is, of 
opinion that.only Natha Singh, Arjan Singh 
and Lachhman Singh have been proved to 
have been concerned in the “fight” and 
suggests that “they were acting in self- 
defence only.” He holds that the remain- 
ing accused did not take part. In coming 
to this conclusion he is influenced by the 
fact that the prosecution - witnesses are 
interested and there are some important 
discrepancies in their: statements. The 
most important of these discrepancies 
relates to the scene of the incident as given 
inthe First Information Report. Allah Ditta 
chaukidar stated that Surjan Singh was 
injured near his house. Now, the houses of 
Natha Singh and Surjan Singh aie near 
each other but the kharas, where the assault 
is alleged to have taken place according 
tothe other witnesses, is about 200 feet, 
from these houses. 
the assault on him took place at his house. 
The First Information report, therefore, 


supports the defence so far as the scene of. 


the occurrence is concerned. Moreover, itis 
Glear that, in the First Information Report, 
the names of two men, Hukam Singh and 
Harnam Singh, were introduced. None of 
the witnesses now implicate Harnam 
Singh. Some say that Hukam Singh incited 
` the others, Hukam Singh, however, has 


been acquitted and there is no appeal. 


against his acquittal. Harnam Singh. was 
not sent-up for trial. (This Harnam Singh 
i not the man who is before us as a 
respondent, but is a different person being 
the own brother of Natha Singh.) Then 
there is a conflict in the statements of the 
witnesses whether the mares had saddles 
onor not both at the time of the assault 
arid when they were found tied in thé 
haveli of‘Natha Singh. . > tet. 
_The statement of Surjan, Singh was 
récorded by the Sub:Inspector five or six 
hours after the incident and it is not. safe 
torely upon it as necessarily a true ver- 
sicn of the affair, because in the meantime 


he had ample opportunity to, discuss the, 


affair with his friends in the village. - 
It is moreover noteworthy that Allah 
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Natha Singh says that. 


dor 


Ditta chaukidar went to the Police Station 
to 1eport the incident, though he is not a 
partizan of Surjan Singh ; and he went with 
the idea of reporting an affray in ‘the 
village. His motive was to prevent fur- 
ther fighting. Hukam Singh also had gone 
to the thana to report the affair. The 
absence of any report by the deceased or 
his partizans is a note-worthy omission. 

It is not necessary for me to discuss the 
other reasons given by the Additional 
Sessions Judge for rejecting the prosecu- 
tion version of the affair. Some of these 
reasons do not appeal to vs, but there are 
others which have not been successfully 
attacked by the Counsel for the appellant. 
I have merely mentioned ‘a few of- ths 
salient features which afford some justifi- 
cation for his conclusion. It may be that 
I might have taken a different view of thé 
case, if I-had been the trial Judge, but 
we are to deal with this case from a differ- 
ent standpoint. In order to entitle the 
Crown to ask us to convert an order of 
acquittal into one of conviction, we must 
be satisfied that the conclusions of thé 
Additional Sessions Judge are. at least 
manifestly wrong, I am unable to say that 
this the learned Assistant Legal Remem- 
brancer has succeeded in showing. Under 
the circumstances I feel constrained to. 
dismiss this appeal. I would order accord- 


ingly. 
- Bhide, J.—I agree. bio og ; 
N. l - Order accordingly, 


LAHORE HIGH COURT 
Second Civil Appeal No. 1317 of 1929 
July 12,1933 : 
Tek OHAND, J. 
RATTA—DEFENDANT—ÅPPELLANT 
~- versus ` - 
Musammat JAI KAUR—PLAINTIIF | 
— RESPONDENT : 

Civil Procedure Code (Act V of 1908), O. VI, 7.1%. 
—Discretion by lower Appellate Court ~Interference by 
High Court—Custom  (Punjab)-—Succession among’ 
Daliwali Jats of Moga Tahsil, District Ferozepur. ii 

Where the District Judge has exercised a sound 
discretion and refused to remand the case and have 
it retried on a point which the appellant could have 
raised but did not raise in the trial Court: ; 

Held, that there was no ground for interference 
by the High Court. : 

There is no custom among Daliwal Jats of Moga 
Tahsil, Ferozepore District, by which collaterals 
can succeed to the self-acquired property of a male 
proppietor in the presence of his daughter. [p. 238, 
col. f TA 


2 
§.C. A. froma decree. of the Addition- 
4 1929, 


al District Judge, Ferozpore, dated March. 


338 EMPEROR v, BABO 
_ Mr. Ratan Lal Chawla for Mr. M.C. Maha- 
jan, for the Appellant. 

Mr. Ram Lal Anand I, for the Respond- 
ent. , 

Judgment.—The property in dispute be- 
longed to one Preman, a Daliwal Jat of 
Tahsil Moga, District Ferozpore. Preman 
died sometime in 1885, leaving him sur- 
viving a widow Musammat Bholi and a 
daughter Musammat Jai Kaur, plaintiff. 
On Preman’s death the property was mu- 
tated in the name of Musamma Bholi who 
remained in possession till her death in 
1927. 

In January, 1928, the present suit for pos- 
session was brought by Musammat Jai Kaur, 
daughter of Preman, against Ratta, who 
is his sisters son, and alleges to have 
been adopted by Saman Singh, the pater- 
nal uncle of Preman. The trial Court dis- 
missed the suit, but on appeal by the. 
plaintiff the learned District Judge has pas- 
sed a decree in her favour. In the plead- 
ings it was not alleged by the defendant 
that the property in dispute was ancestral, 
but on appeal before the learned District 
Judge a request was made on his behalf 
for permission to amend the pleadings and 
to have the case sent back for further en- 
quiry on this point. The learned Judge, 
however, declined to accede to this request, 
on which the defendant’s Pleader admitt- 
ed that no special custom existed among 
the parties entitling the collaterals to ex- 
clude daughters from succession to the 
self-acquired property of thtir father. 

On second appeal by the defendant the 
prayer for amendment of the pleadings 
was repeated before me. Ihave examin- 
ed the written statement and have heard 
Counsel at length. In my opinion no case 
has been made out for interference by me 
with the discretion of the learned District 
Judge refusing to allow the defendant to 
urge for the first time in appeal that the 
land was ancestral. The written statement 
had been drafted by a leading lawyer at- 
Ferozepore and the case was hotly contest- 
ed in the trial Court. If the appellant 
really intended to plead that the land was 
ancestral, it was his duty to do so clear- 
ly in the trial Court. In my opinion the 
learned District Judge has exercised a 
sound discretion in refusing to remand the 
case and have the case retried on a point 
which the appellant could have taken, but 
did not take inthe trial Court. The case 
must, therefore, be decided onthe assump- 
tion that the property in dispute was self- 
acquired of Preman. Before the learned 
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District Judge it was clearly-admitted by 
the defendant's: Counsel that collaterals 
had no right to succeed to self-acquired 
property of a male proprietor in the pre- 
gence of his daughters. No allegation has 
been made or affidavit filed that the ad- 
mission was not madein fact, and nothing 
has been urged before me why the ap- 
pellant should be allowed to go behind 
it. 

In my opinion there is no ground for 
interference in second appeal. I, there- 
fore, dismiss the appeal with costs. 

v. ` Appeal dismissed. 


ALLAHABAD HIGH COURT 
_ FULL BENCH 
Criminal Appeal No. 546 of 1933 
October 24, 1933 
SULAIMAN, C. J., YOUNG AND Kine, JJ. 
EMPEROR—PRosecuror 
versus ; 
SHEO JANAK PANDHEY-—ACCUSED 

Criminal Procedure Code (Act V of 18961, ss. 417 
to 428—Interferencé with order of acquittal—Condi- 
tions justifying interference—Weight to be attached 
to opinion of trial Court-—-Mere fact that lower 
Court has not been incompetent, stupid or perverse 
or has not blundered—Whether sufficient for dismiss- 
ing appeal against acquittal. ; 
If the Appellate Court, ‘after bearing in mind that 
there is the presumption of innocence in favour of the 
accused, still further -strengthened by his acquittal, 
and that the trial Court was ina better position te 


judge of the credibility of the witnesses examined `. ` 


before it and, therefore, great weight has to be at- 
tached to its view, is nevertheless fully convinced 
that the conclusion of the trial Court was clearly 
wrong and its conclusion was contrary to the weight- 
of the evidence, it would be fully justified in setting 
aside the order of acquittal. |p. 248, col. 1.]- 

The mere fact that it is not possible to hold that 
the lower Court has been incompetent, stupid or 
perverse or has come to an unreasonable and dis-" 
torted conclusion or has, obstinately blundered 
would not be sufficient to prevent the Appellate 
Jourt from allowing an appeal against an acquittal 
if it were fully convinced that the court below has 
been misled bythe extremely clever nature of some 
false defence supported hy a forged document. 
Emon T Gayadin (1) considered and distinguish- 
ed. {tdid. 

[Case law reviewed. ] 

it is essentialfor an Appellate Court to attach 
great weight to the opinion of the trial Court. 
Where two views are possible and each view isrea- ' 
sonable on the evidence and the Sessions Judge has 
taken one view, then even if the Appellate Court, 
had it been sitting as a trial Judge, would have 
taken the other view, it should not ordinarily inter- 
fere, unless it be shown that there was some irre- 
gularity in procedure or that there had been some 
other serious defect which necessitates a reexa- 
mination ofthe entire evidence anda fresh conclu- 
sion, But even this is a mere rule of caution and 
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sound practice, and not any rule of law. It is not 
possible to lay down any exhaustive list of the con- 
ditions which would justify interference with the 
order of acquittal passed by a lower Court. Bombay 
Cotton Manufacturing Company Ltd. v, Raja Bahadur 
Moti Lal-Shiv Lal (12), referred to. fp. 247, col. 
2. p. 248, col. 1] 


Cr. A. by the Local Government from an 
order of the Assistant Sessions Judge, 
Ballia, dated March 8, 1933. 


Order of Reference to a Full Bench. 

Young and Collister, JJ.~ (Septem- 
ber 13, 1933.)—Sheo Janak Pan- 
dey, Brahmin, was charged in the court 
of the Assistant Sessions Judge of Ballia 
under s. 376, of the Indian Penal Code, 
with the rape of Musammat Ratni, a small 
girl 12 years of age. The learned Assist- 
ant Sessions Judge acquitted the accused. 
The Local Government appeals. 


At or about noon on October 25, 1932, in 
the village of Piaria, this small girl was 
engaged in cutting grass in an arhar 
field. It was alleged by the prosecution 
that Sheo Janak Pandey, a youth of 16 
years of age, came to her and asked her 
to go with him io a neighbouring field in 
order tohelp.him to put a bundle upon 
his head. The girl refused and was threa- 
tened by Sheo Janak Pandey. She went 
with him to his arhar field, and 
there she - was ravished. :To prove 
this case the prosecution called 
two eye wilnesses, Bechu and Rajrup. 
These witnesses stated that they also were 
„~, engaged inciitting grassin a neighbour- 
“ing field; that they heard the shouts of the 

girl and ran. up to her assistance; that 

they Saw the accused lying, on top of the 
girl and thaton their approach the accused 
ran away into the jungle. The father of 
the girl, Babu Ram, also gave evidence. 
He was also engaged in a neighbouring 
field. On hearing the girl's cries, he ran 
to her assistance and found her lying in 
the arhar field with her clothes turned up 
and stained with blood. He says he saw 
the accused running away to the jungle 
and Bechu .and Rajrup chasing him. 

Another witness Bhuilotan gave evidence 

that he saw the accused later washing his 

dhoti, which was spotted with blood, at a 

-tank near the village. He asked the 

accused what had happened and he said 

that a bcil had burst and so he was clean- 

ing his dhott. The girl herself gave evi- 

` dence, and the Civil Surgeon proved that 
injuries existed consistent with rape. 

The First Information Report was made by 

the girl herself at the nearest thana that 
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afternoon. In this report she told the. 
story which she related in the box, and 
recorded the fact that Bechu Ahir and 
Rajrup Ahir had come to her assistance 
and that Sheo Janak had then fled away. 
She also mentioned that her father had 
arrived and he had seen Sheo Janak 
running away. The defence hardly cross- 
examined any of these witnesses, except to 
raise the question of enmity which they 
alleged existed between the girl's father 
and the accused. The enmity alleged was. 
said to be occasioned by a very minor 
matter concerning a drain which ran from 
the house of Sheo Janak Pandey through 
the courtyard of Babu Ram. The learned 
Judge on this properly comes tothe con- 
clusion that there was no real cause of 
enmity. 

Onthis evidence a clear case of rape 
had been made out by the prosecution. 
The defence did not allege in the lower 
Court, and ¿does not allege in this court’ 
that rape had infact not been committed, 
It is perfectly clear from the medical . evi+ 
dence that this little girl had been raped 
by some one. There was no reason why 
Sheo Janak Pandey should have been 
falsely accused. | 

After the defence evidence was closed, 
however, a defence of alibi was produced 
by the accused. We may say that, on-the 
face of it, it is the most complete evidence 
of alibi that we have ever seen or that it 
is possible to imagine. - The brother ofthe 
accused was a constable attached to -the 
Kotwali in Benares, which is at a distancé 
of some 80 miles from village Piaria. He 
gave evidence that his young brother, the 
accused, had been living with him in the 
Kotwali for some four or five months be- 
fore October 25, that he had been employed 
by a Benares Mahajan, and that from 
‘October 21, to 27, the accused had been 
ill in the Kotwali and a local Homeop- 
athic doctor had attended him calling to 
see him on every one of these days. He 
further said that a distant relation of the 
accused was very ill on October 20, and 
was being attended by a Sadhwat Ballia; 
that an uncle of the accused had telegraph- 
ed tothe witness asking him to send the 
boy from Benares back tothe village in 
order that he might see his dying relative 
and that the witness himself replied by 
telegram on the morning of October 
26, that the accused was illand could not 
travel. Both these telegrams were pro 
duced in court. Ram Yad Pandey, th- 
‘uncle of the accused, gave evidence that he 
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had telegraphed about the illness of Raju 
Pandey, whom he described as a distant 
uncle of the accused, to Sheopujan Pandey 
on the date of occurrence from the nearest 
Railway Station, and that he had had a 
reply on October 26 or 27, from Sheopujan 
Pandey by telegram. He further produced 
a post-card dated October 25, and bearing 
a post-stamp of that date. This post-card 
was written by the accused and was 
received by the witness on October 27. 
The post stamp of October 25, is also on 
the post-card. In that post-card Sheo 
Janak Pandey said that he was lying up 
with fever, that he was having the treat- 
ment of the doctor of Godaulia for the 
last three or four days, that the fever was 
high for two days and that he had loose 
motions aleo. 

Hansraj, who is alleged to have been 
the employer of the accused in Benares, 
‘gave evidence that he had employed him 
from May 1, until November 3 or 4, and 
that the accused had been away from duty 
ill in the last week of October. Dr. 8. P. 
Bose of Benares was called. He said that 
he kept a register of patients; that he 
attended Sheo Janak Pandey in the Kot- 
wali at Benares visiling him every day 
from October 22, till October 27; that 
Sheo Janak Pandy was suffering from 
fever and had loose motions and that he 
had been paid the fee of Rs. 10 or 15 for 
the visits. f 

Chandrika Prasad, Head Constable, was 

‘also called. He said that he was the Head 
Moharrir at the Benares Kotwali since May 
1932; that the accused lived with Sheo- 
pujan Pandey, Constable, at the Kotwali 
from the month of May; that he remem- 
bered that at the end of October Sheo 
Janak was ill and that Dr. Bose had come 
tothe Kotwali and treated him. 
_ This evidence is absolutely conclusive, if 
-it is true, that on October 25, the date of 
the rape, the accused had been absent from 
his village Piaria for some five months and 
was actually lying ill on October 25, in 
‘the Kotwali at Benares some 80 miles 
away. On this evidence the learned Assist- 
ant Sessions Judge came to the conclusion 
that the evidence threw sufficient doubt 
‘upon the case for the prosecution to en- 
title him to give the accused the benefit 
of it. This is, in our opinion, a curious 
finding. If the defence evidence was true 
there could be no doubt whatever about 
the innocence of the accused. It is clear 
‘that the Judge did have doubt about the 
“truthfulness of this defence evidence, 
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We cannot believe for a moment that 
the defence evidence jis true. If it is 
true, all these facts were in the possession - 
of the relatives of the accused in village 
Piaria on October 25, and 26, 1932. They 
knew that the accused had been away 
from the village for fiv6 months; they 
knew of the illness which is a fact-of the 
relative of the accused; they knew that 
Ram Yad Pandey, the uncle of the accused 
had sent a telegram on the actual day 
of the occurrence to Sheo Janak Pandey. 
in Benares; they knew that on October 26, 
a wirehad been received that Sheo Janak 
was lying ill in Benares, and 
yet not a word was said of this story to 
the Investigating Officer on October 26, 
when he interviewed’ Ram Yad Pandey. 
All he was told was that the accused was 
on that day the 26th in Benares, which 
was probably true. When the post card 
arrived on October 27, providing conclu- 
sive evidence that on the 25th the accused 
was in Benares and ill, this document was 
not produced to the investigating Police 
Officer, The telegrams also were not produced. 
Three months later, on January 25, 1933, 
the accused was examined before a Magis- 
trate. He was there asked: “Did you on 
October 25, 1933, ravish Musammat Ratni”, 
and he said, “No, I will give my explan- 
ation before the court of Sessions”. This 
conclusive pioof of the innocence of the 
boy was not produced even at this date 
before the Magistrate. Further, it was 
‘never suggested to any of the prosecution... 
witnesses in cross-examination in thet? 
Sessions Court. It was produced at the 
close of the prosecution case for the first 
time. On these facts alone we are pre- 
pared to find that we cannot: believe the 


‘defence. Section 114 ofthe Evidence Act 


enacts that: - 


“The court may presume the existence of any fact 
which it thinks likely to happen, regard being had 
to the common course of natural events and human 
conduct.” 

There is an irresistible presumption that 
on October 25, 26, and 27, this evidence 
did not exist. It is impossible to belisve 
that alibi evidence of this strength and 
conclusiveness would not have been pro» 
duced at once by the accused or his res 
latives. It cannot be said that the accused 
or his relatives would be frightened to 
produce this evidence to the Police. The 
evidence finally produced showed-if-true 
that the boy himself resided in the Kot- 
wali and was under the protection of the 
Police. 
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" Apart from this, which, in our opinion, 
is conclusive, a close examination of the 
evidence produced by the defence also 
shows that it is -false. 
grams produced bears the hour of des- 
patch. This by itself is not of . great im- 
portance, but telegrams asa rule do bear 
this information. The post-card alleged to 
have been sent by Sheo Janakjfrom Benares 
on October 25th is much too complete a 
document. He relates in itthe exact evi- 
dence given by the doctor some four months 
later in court in the doctor's exact words. 
He even informs his relatives that he is 
being treated by “the doctor of Godaulia,”” 
à fact which could not have been of the 
slightest interest to these villagers, and that 
the doctor had been attending him for the 
last three or four days. This post-card is 
much too good to be true. Further his 
brother, the Constable, had just come back 
from the village according to his evidence, 
and yet the accused in the post-card asks 
for ‘information which he clearly “must 
have known. This part of the 
post-card has merely been put in for 
the purpose of not making his other state- 
ment about the doctor too conspicuous, 


There is a further fact that according to | 


the Police rules, it was absolutely forbid- 
den that strangers should live in the Kot- 
wali.’ TheHead Constable of the Kotwali 
said that under the rules no stranger 
couldlive in the Kotwali. This Head Oon- 
“stable had arrived’ at the Kotwali in May, 
“1939, The accused is alleged to have 
“been living at the Kotwali when the Head 
Constable arrived. The Head Constable 
wasin no way a friend of Sheopujan Pan- 
dey, Constable, and it is, to put it at the 
least, extremely unlikely that a Head 
Constable would have permitted the accused 
to live in the Kotwali and thus make him- 
self liable to disciplinary action for the 
sake of-a man who was subordinate to 
him and who was not related to him. f 
“ With regard to the evidence of Dr. Boss, 
we have carefully inspected his register of 
patients. In our opinion, the register has 
‘been fabricated for the purpose of this 
case. It was a register alleged to have 
Contained, daily entries fora period of five 
months; Entries were supposed to have 
been made in it: daily. The register is 
‘absolutely ‘clean. No book kept in the 
course of business bya doctor over the 
space of five months could possibly, haye 
‘been as clean-as this book is. The entries 
are. beautifully and carefully written in— 
pot: the sort of. entries one would expect’if 
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they had been made vèrý day. Further 
there is curious alternation in the colour 
òf the ink used. It is clear to us that the 
Police interésted in the defence of this 


‘case had told the doctor that it was im- 


portant in these cases to have a register 
not written throughout’ in the same ink, 
The {doctor, ' therefore, has, on an average, 
written three pages of the register in 
blue ‘ink ‘and ‘then’ three” pages in black 
ink. .This gives the most curious appear- 
ance tothe book. Under no conceivable 
set of circumstances could it be possible 
for a doctor in the course of' his practice 
to. have used inks’in this curious rota- 
tion. According to the evidence this village 
boy was drawing Rs. 10 a month in his 
employment. We donot believe that he 
was inemploymentin Benares, but if he 
were, it is clear that at that rate of pay he 
could not afford to callina doctor to see 
him regularly every day for a common and 
minor disease like fever and loose motions 
nor would his brother, the Constable, have 
been prepared to pay a Doctorfor a slight 
illness of this character. Further the 
Kotwali was quite close to a hospital where 
the boy could have had treatment for 
nothing. It is impossible to believe, under 
thesé circumstances, that people in the 
position of the Constable and the accused 
would’ have gone to thetextraordinary pro: 
cedure for them of calling a ‘private prac- 
titioner ‘and paying him the sum—to them 
a large oné—of Rs, 10 or Rs. 15, The doctor 
himself says that the Government hospital 
is nearer to thé Kotwali than his house, He 
further says that he does not pay any 
income-tax and yet his register shows a 
most extraordinarily flourishing business 
for a doctor whom the Judge describes as a 
young ‘Homeopathic Physician. He further 
said that he kept no register of fees, We 
have no hesitation incoming, therefore, to 
the conclusion that Dr. Bose has given 
false evidence, and has forged the register 
for the purpose of this case. 

Wevalso note that although Ram Yad 
Pandey alleges that he telegraphed for 
the accused to come to the death-bed of 
his distant relative and also gave evidence 
of the deep’ affection existing between the 
accused and this dying: man, no informa- 
tion whatever was cent to the accuse 
when his affectionate relative died. Further 
although the dying man had much nearer 
relatives, it does not appear that his 
own nephews even were present at the death- 
bed of their relative; nor did. Ram Yad 
Pandey think it necessary to send tele 
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grams to them, oreven to go himself. With 
regard tothe evidence of Hansraj, the al- 
leged employer of the accused, he said 
that he kept no register of the servants 
employed at his mills, nor any register of 
what salary he paid them. He further 
said that this youth Sheo Janak Pandey 
was the supervisor of all 
We find it difficult to believe this witness 
and are satisfied that he is also in the 
conspiracy. 

“We areof opinion that the learned As- 
sistant Sessions Judge, overwhelmed by the 
nature of the defence, although he doubt- 
ed it, made up his mind that he must act 
upon it, and he therefore criticised the 
prosecution evidence to justify his finding. 
The criticisms are unimportant and on 
very minor matters. For instance, he says 
of Bhuilotan Ahir, who was the witness 
that gave evidence, that he saw Sheo Janak 
that very day near the village washing 
a blood-stained dhoti, that his evidence is 
not direct on the point of rape. Of 
course itis not but it is very important on 
the point asto whether this accused was 
in the’ village on October 25, and whe- 
ther he infact did havea blood-stained 
dhoti. He further throws doubt on the evi- 
dence of the two Ahir eye-witinesses on the 
ground that they said that the accused 
jumped up when they were four or five 
paces distant and ran away. The learned 
Judge comes to the conclusion that if that 
was afact,- they could have caught the 
accused. There is no evidence as to the 
respective capabilities of the eye-witnesses 
or the accused in the matter of running and 
everyone knows that villagers’ ideas of 
distances are very inaccurate. The point 
isthat there is no cross-examination of the 
slightest, importance of any ofthe prc- 
‘secution -witnesses nor is there any reason 
for any of the prosecution witnesses to give 
false evidence against the accused. Indeed 
there is no earthly reason why the accused 
should have been falsely implicated at all. 
If he in fact had been out of the village for 
five months it is perfectly clear that 
everyone in thevillage must have known 
it and that he “was staying with his bro- 
ther, the Police Constable. Under these 
circumstances, no one would have been 
so insane as to implicate this accused 
for no reason. If there had been any 
reason toimplicate any one of the family, 
there was no reason why Ram Yad Pandey 
himself who was present in the ‘village 
should not have been implicated. The 
girl herself having keen rared in broad 
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daylight must have seen her assailant. It 
is more than probable that her assailant 
must have been of the village < or the 
neighbourhood. If he was, ehe must have 
known him. There is no reason for her 
to have allowed her redl assailant to 
escape. Ifonthe other hand, her assailant 
was unknown to her, she and her parents. 
would never have implicated some one 
whom they must have known ‘was absent 
from the village for this length of time. 

We are satisfied, therefore, teyond any 
doubt that the prosecution case was proved 
to the hilt, and that the defence evidence 
was false from beginning to end. The 
documents which were produced have 
been fabricated for the purpose of the 
defence. i 

It is, however, strenuously urged on 
behalt of the defence that there is no 
ground for interference with the acquittal 
order of the learned `` Additional Sessions 
Judge. We have been referred to several 
authorities of this court. In Empress v. 
Gayadin (1) it was laid’ down that an 
order of acquittal should not be interfered 
with on a Government appeal, unless the 
Judge was incompetent, stupid or perverse 
and came to unreasonable or distorted con- 
clusions and had obstinately blundered. 
This view wasfollowed’ in the case of 
Empress v. Gobardhan (2) by a Full Bench 
and alsoin Empress v. Robinson (3). A 
contrary view was held in Empress v. Prag 
Dat (4) and in Emperor v. Ram Adhin Singh... 
(5). In the latter case oneofus was a 
member of the Bench. It was held there 
that a Government’ appeal could be allowed 
where the learned Judge had misappreciat- 
ed the material evidence, or had obviously 
biundered, or even where the balance of 
evidence was against the’ accused. On 
reference tothe Act itself, ss. 417, 418 and 
423, Criminal Procedure Code, we find no 
warrant for the view expressed in thé 
earlier cases alluded to above. In this 
country unfortunately a Government appeal 
against an acquittalis a necessary part 
of public policy. The sections above 
quoted make no difference whatever bet» 
ween an appeal against conviction and an 
appeal against an acquittal. With the 
greatest respect to the earlier authorities, 
it appears to us that the judgments alluded 
to above do not construe the sections, but 
have altered the Statute Law. 

(1)4 A 148; A W N 1881, 159. 

(2) 9 A 528, a 

(3) 16 A 212; AW N 1801,49. . 

(4) 20 A 459: A W N 1898, 117, 

(6) AL R IRL Al, 439, 
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_ No blame dan be attached to the Judge 
in this case for his. decision. He was 
deceived -by avery clever conspiracy to 
defeat. the ends of justice, | f è 
In view: of the, fact, therefore, that we 
disagree in cémmon with other Ben- 
ches of this court. with the earlier’ view 
and of the fact that it is, of the 
utmost importance both for Government 
and accused persons to have an authorita- 
tive statement of,the law on this point, we 
formulate this question of law as follows :— 
< What arethe conditions which justify an 
interference with the order of acquittal 
passed by a lower Court ? 


. Further we would like the larger court’ 


to answer this question : — 

: Where, as in this case, it cannot be said 
that the Judge in the lower Court has 
been incompetent, stupid or perverse, or 
come to unreasonable or distorted conclusions 


or has obstinately blundered, but has been. 


deceived by the extremely clever nature 
of a false defence supported by forged 
documents, is it impossible for a Court of 


Appealto interfere with his decision and. 


allow a Government appeal. 

.We direct that the two points formulated 
above be laid before the Chief Justice 
with the request that he form a Bench 

"large enough to deal authoritatively with 
these questions and decide them. 

-The Govertiment Advocate, for the Crown. 


:~ Messrs. A. P. Pandey and J. C. Mukerjee . 


„for the Accused. . 

> Judgment of the Full Bench.—The 
questions have been referred to this Full 
Hench. They are :— 

(1) What are the conditions which 
justify an interference with the order of 
acquittal passed by a lower Court? 

(2) Whereit cannot be said -that the 
Judge in the lower Court has been in- 
competent, stupid or perverse or has come 
to unreasonable and distorted conclusions 
or: has obstinately. blundered, but has 
been deceived by the extremely clever 
nature of the false defence supported by 
forged documénts, is it impossible for a 
Court of Appeal to interfere with his deci- 
sion and allow a Government appeal? 

The provisions inthe Code of Criminal 
Procedure. relating to an appeal from 


Government’ are. containedin ss. 417 to 423 - 


of.Chap. XXXI. Section 417 allows the Local 
Government to direct the Public Prosecu- 
tor to present.an.appeal to the High Court 
from an original or -Appellate Court of 
acquittal passed by any court other than 
@ High Court; there are. no restrictions 
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placed on this power given to the Local 
Government. Section 418.: which was first 
added to the Act of 1882 furthar provides 
that an appeal may lie on a matter of 
fact as well. as a matter of- law except 
where. the trial was by jury, in which - 
case the appeal shall lie on, a matter 
of law only. It clearly allows questions 
of fact to be gone into afresh by the 
Appellate Court. Then s. 423 (1) (a) lays 
down that the Appellate Court in an appeal 
from an order of acquittal may reverse 
such order and direct that further enquiry 
be made or that the accused be retried 
or committed for trial, as the casé may 
be, or find him guilty and pass sentence 
on him according to law. This section 
also contains no restrictions on the powers 
of the Appellate Court in reversing the 
finding of the court below and setting 
aside an acquittal. 

The reference to this court has been 
made principally because of certain ob- ' 
servations contained in the case of Empress 
v. Gayadin (1) whichhas been followed 
more or less in some of the later cases, 
But it has to be conceded by the learned 
Counsel for the accused that so far as the 
sections of the Code themselves are con- 
cerned no distinction appears to have 
been drawn between appeals from ac- 
quittals and appeals from. convictions. - 
Whatever distinctions have been laid down 
in cases have been based on other con- 
siderations. In acriminal case the accused 
starts with a presumption of innocence in 
his favour and when the evidence is not 
convincing and there isa reasonable doubt, 
the benefit of such doubt is to be given 
to him. In an Appellate Court considera- 
ble. weight has to be attached to the 
opinion of the trial Court which has re- 
corded an opinion in favour of the accused. 
In view of these circumstances the accused 
is in a ‘better position when an appeal 
is preferred by Government from his 
acquittal. . f EE 

Before considering the principles which | 
should underlie the disposal of an appeal . 
from an acquittal it will be convenient 
to review briefly the cases of this court 
on which reliance has been placed by 
Counsel. 2 Empress v. Gayadin (1) quoted 
above, Straight, J., in delivering the judg- 
ment of the Vourt remarked :—- 

“We are not prepared to say that, had it been . 
our task to try them, as well as the persons who . 
have been convicted, we might not have taken 
a view oftheir conduct similar to that expressed 
by our late colléague Mr. Justice Spankie in his 
judgment in tho appeal’ of Madari and the others 


ddd 


“But it dods nok appeàr to uê that this is quite 
the test to be applied in determining this appea 
by Government from the acquittal of Gayadin and 
Binda, On the contrary, we think it would be an 
inaccurate and inappropriate one,” 

The learned Judge went on to say :— 

“The powers given to the Local Government by 
8 272 of the Criminal Procedure Code are of an 
exceptional and unusual character; and while we 
fully. recognise the necessity for their existence in 
this country, we are. equally clear that they should 
be most sparingly enforced; and, in respect of 
pure decisions of fact, only in those cases where 
through the incompetence, stupidity’ or perversity 
of a subordinate tribunal such unreasonable or 
distorted conclusions have been drawn frem the evi- 
dence as to prod ucs a positive miscarriage of justice." 
` Bo far as this sentence goes it refers io 
the powers given to the Local Govern- 
ment by s. 272 of the Criminal Pro- 
cedure Code of 1872, and the ‘cases in 
which thé Loca] Government should en- 
force ‘such powers. It does not ‘clearly 
refer to the power conferred on the High 
Court to interfere in appeal. The learned 

Judge then proceeded to remark :— > 

“It isnot because a Judge or a Magistrate has 

taken a view of a cause in which Government 


does not.coincide, and has acquitted, accused per-- 


sons that an appeal from his decision must neces- 
sarily prevail, or that this court should be called 
upon 
by -putting in force the arbitrary powers conferred 


on it by s. 272. be 3 
It is possibla -thab the learned Judge 


here again was referring to the power. 
conferred. ón the Local. Government ‘and . 


considered that the mere fact that: the 


Local ‘Government was of opinion that. 


the. view taken by the Magistrate was. 
wrong did not make it incumbent upon 
.the High Court to set, aside that finding, 


But, later passages in the judgment, 


indicate that the learned Judge meant to 
apply the same principles to, the interfer- 


ence by the. Appellate Court in appeals . 


from acquittals and considered that, 
“the doing -so should be limited to those instances 
in which lower Court has so obstinately blundered 
and gone’ wrong as‘to produce’a result misċhie- 
vous at once to the. administration of justice and 
to. the interests of the public.” - a 
In that particular case the Bench, finding 
that the Séssions- Judge had not “so egre- 
Biously and foolishly erred in his conclu- 
‘sions,” did not feel bound either to convict 


the accused or. to order a, new trial. The, 


Bench, properly remarked ‘that the learned 
Sessions Judge had the witnesses before. 
him . and. consequently. had the best oppor- 
tunity of judging their truthfulness and he 


appeared .to have conducted the enquiry: 


with care and patience and to have weigh- 
ed and considered: the facts to ihe best of 
his, ability. It might be that the. Bench 
might have arrived at a view other than that 


HMPERÖR V. SHBOJANAK PANDEY 


to disturb the ordinary ‘course of justice ` 


147.10. 


formed by him, but holding his decision to 
be an honest and not an unreasonable one, 
they unhesitatingly dismissed the appeal: 
It is not possible to quarrel with :the. con- 
Glusions of the learned Judge. The trouble 
has been caused by some of the observations 
made which indicated that there were only 
a few instancesin which an Appellate Court 
can intervene. 4 : 
- With regard to this case it must be point- 
ed out that the cese arose under Act X 
of :1872 and the ‘Bench had to consider the: 
provisions of that Act. There was no pro- 
vision therein similar to that contained-in- 
s. 418 of the present Code, where it isem-. 
phasised that an appeal -lies on. matters of 
fact as well as matters of. law. : Hes OG 
Gaya Din’s case (1) has been referred to in. 
a few subsequent cases including two Full 
Bench cases of this court in' Emperor v. 
Chhotu (6) and Empress v: Gobardhan (2 
respectively. ee 
In the first case, which was that of Queen- 
Empress v. Chhotu (6), the matter. came 
up before the High Court onthe revision- 
al side and the Full Bench had to ans-. 
wer ihe question whether, when a- Magis: . 
trate had discharged an. accused person 


< 


. under s. 253, Criminal Procedure Code, the: 


High Court or Court of Session, under., 
s. 437, had jurisdiction to direct further 
enquiry on the same materials. The power 
to interfere on the revisional side was dis- 
cretionary, and it is also clear: that'in case: 
of discharge the Magistrate ordinarily con- 
siders the evidence produced on behalf of- 
the prosecution so flimsy. and inconclusive | 
as not to necessitate the framing of. a charge 
or. the calling upon the accused. to enter 
on his defence, It. wasin connection with 
the provisions of ‘that section that the Full- 
Bench remarked at the-end that. the dis- 
cretion of the court should. be regulated”. 
under the circumstances mentioned in Gaya: 
. Din’s case (1). We do not think that this Full . 
Bench case can be said+to have. confirmed . 


_the observations made by Straight, J. in 


an earlier case with regard to.appeals from. . 
“acquittals, A a a WEEK 
_ ‘Phe second Full Bench is that of Queen-. 

Empress.v..Gobardhan (2). Sir.John Edge, O. . 

J..at.p;.556*. pointed out that he hadira” 

previous case expressed his approval of. the. 

principle enunciated in. Gaya Din's case (1). 
. but he did not think that case applied tothe.. 

case before him. The learned Chief Justice’ 

did .not quote. the exact observation made. 

in-GayaDin's case (1), At any rate, he. didi. 

(f) 9 A 52. a3 ae 
«Page of 9 A—[Hd.] 


» 


end arene a 





A Poet 
Ig 


oe “aga Caer tae) 
47 er oge a aka Sgt te 


1934 
not -consider that that observation was ap- 
plicable to the cass before him. No doubt 
Tikus, Ja p. 572* after quoting 
that i r 
“the doing so should be limited to those instances 
in which the lower Court has so obstinately blunder- 
ed and gone wrong .as to produda a result .mis- 
chievous at onos to the administration of justice and 
the interest of the public," : 
held that in that particular case he did not 
think that it could be possibly said that 
“the Sessions Judge had so obstinately 
blundered and gone wrong.” The learned 
Judge did not cite with approval the other 
passage quoted by us from the judgment 
in Gaya Din's case (1). On the other hand, 
Straight, J., who had delivered the judg- 
ment’ in Gaya Din's case (1) remarked at 
p. d74% 5 Has 
. “Ioan only say that when I made the observa- 
tions I did on thatoccasion, I could not expect that 
they ‘would be exhatistive of every possible condi- 
tion or state of things that might arise, and Icer- 
tainly had not present to my mind a case like that 
before me, in which as I shall by and by have to 
point out, the. Sessions Judge has overlooked the 
main and crucial circumstance which goes to cor- 
Toborate the evidence of the accomplice, namely, 
the disappearance of Gobardhan from his village 
oontemporansously with the undoubted murder of 
Nabal. Singh. Under such circumstances I confess 
I cannot feel that I amin any way,departing from, 
. or. doing violence to the principle laid down in 

Empress v. Gaya Din (1) by entertaining this appeal 
and- determining one -way or the other as tothe 
guilt of the respondents s: i ; 
It. is therefore obvious that the learned 
Judgə himself thought that the list of in- 
stances in. which the Appellate Court could 
‘interfere as.given in Gaya Din's case (1) was 
by. no means, exhaustive and that he did 
not think that he was in any way depart- 
ing from the principle laid down therein 
if he interfered in a case where the Ses-, 
sions Court had overlooked, what he. con- 
sidered to be a main and crucial circums- 
tance , namély, the disappearance of accus- 
ed from: the village which was. corroborar 
tive of the evidence of the accomplice. 
In view. of this expression of opinion we 
can only. say that the use of the word “only” 
on p. 149}. in Gaya -Din's case (1) was 
very unfortunate as it was certainly not in; 
tended by the learned Judge to confine 
‘the interference in appeal to cases enume- 
rated in that judgment. The admission 
that the list is not exhaustive removes the 
restriction which has been considered tn have 
been placed by that judgment on the power 
of the Appellate Court tointerfere. Gaya 
Din's case (1) was followed by Tyrell and 
Blair, JJ., in Empress v. Robinson (3) Tyrell, 
“*Pagas of 9 A.—[ Ed] | 
tPage of 4 A,—[Hd]] 
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J., being one of the learnéd Judges who had `. 
decided Gaya Din's cise (1): The observa- ' 
tions were quoted ‘on p. 214* andit was `. 


considered that they had been satisfactori- 
ly laid down. But in that particular tase 
the Bench canie to the conclusion that the 
decision of the Sessions Judge was an’ ho- 
nest and not an unreasonable one of which 
the. facts were susceptible. 1t is therefore 
not surprising that they rejected ‘the ap- 
péal preferred on behalf of Government, ` 

We next come to a string of cases in 
which the view expressed in Gaya Din's case 
(1) has been departed from to- @ very con- 


-siderable extent. In Empress v. Pragdat 


(4) Sir Louis Kershaw, C.J, and Mr. Justice 
Knox at p. 461 quoted the observation 
made in Gaya Din's case (1) without com- 
menting on it and then on p; 464* they 
‘pointed out that: `. 2 a 
. ‘With reference to the contention based upon 
Gaya: Din's case (1) it must not be forgotten that the 
learned Chief Justice and- Mr, Justice Straight in 
Empress v. Gobardhan (2) did. not consider that 
they, were departing from ‘and doing Violence ‘to 
the ‘principle laid down in the case and did set 
aside an- order of acquittal where they .were satis- 
‘fied that the Sessions Judge had. overlooked im- 
portant circumstances, Indeed it is not easy to see 
any distinction in the Criminal Procedure Code 
between a tight of appeal against an acquittal and 
a right of appeal against a conviction. In both 
‘cages the appellant has to satisfy us that there does 
exist ‘some good and strong ground’ apparent upon 
the record for interfering with the deliberate 
determination by a judge who has had all -the 
evidence bfore him and has arrived ‘at the 
determination with that, great advantage in his 
favour.” | eee ta 
Being satisfied upon the evidence that all 
the accused had committed the offence, 
they felt no hesitation in convicting them. 
This case was followed by Knox, A. J. C. 
and Banerjee, J. in Queen-Empress.v. Tin- 
mal (T); S : 
In Emperor v. Ghure (8), Richards, C. J., 
and Knox,’ J., when considering theargu- 
ment on behalf of the, accused, that they 
‘ought to follow the ruling in Empress v. 
Robinson (3), which had -followed the 
‘earlier ruling in Gaya Din’s case (1) 
observed:— ` ' o Wr 
“In our opinion the law is correctly laid down ia 
the case of Empress v. Prag Dat" (8 | 4 
Following the law laid down in that case 
they proceeded to ‘examine’ the . evidence, 
and-coming to the conclusion that the 
Judge had not erred in’ acquitting the 
accuse 1 they dismissed the appeal. 
(7) 21 A122; A WN 1898, 203. une 
(8) 22 Ind Oas 984; 36 A 163;12 A LJ 231; 15 Or. 
L J 200. - 
*Page ‘of 16 A—| Ed. j 
tPagis of 20 A.—[Ed.] 
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- In Emperor v, Baldeo Koeri (9) a Bench 
of this court of which oneofus was a 
member had to consider this- point again. 
The Bench pointed out thatthe plain 
language of s. 423, Criminal Procedure 
Code, clearly indicates that the legislature 
never intended to recognise uny difference’ 
between an appeal against a conviction and 
an appeal against an acquittal, although 
an appeal from the verdict of the jury 
stands upon a different basis. They then 
pointed out that: ; 

‘“In'an appeal from an order of acquittal it onght 
. to We Yemenibered that there is always a presumption 
in favollr - of the innocence of the accused. The 
presumption very materially affects the question of 
onus which exzept within a limited rangé of cases 
lies upon the Crown; and where the finding of the 
subordinate tribunal is in favour of the accused 
_ the burden lies upon the prosecution to prove that 
“the finding reached by the court below was not 
justified by the evidence. Where the evidence 
-~ against- the accused is too scanty or insufficient to 
-pupport the charge, the finding of the court below 
cannnot .be displaced. Again where the case is 
somewheré on the border line or very nearit or it 
was possible.for the court, upon the’ balance of 
probabilities, to hold a person guilty, or not guilty, 
‘the reversal of the order of acquittal is not only 
‘undesirable and inexpedient but is caloulated to 
cause a miscarriage of justice. Where, however, the 
‘balance of evidence is distinctly against the accused 
.or where ‘material evidence has been misanpreciat- 
pd, overlooked or ignored, this court is bound to 
step in as much 
ministration of 
‘generally", 

. The learned Judges obviously intended 
‘the : expression “misappreciation of 
material evidence” to an overlooking and 
ignoring the real significance ard im- 
‘portance of the material evidence, 

“By ‘the words ‘a distinct balance of 
‘evidence’ they did not mean a mere 
‘balance of probabilities, but an over- 
weighing evidence. We fully accept the 
view expressed in that case as quoted 
‘above... The Bench then went on to quote 
passages from the previous cases including 
vases of Gaya Din (1), Gobardhan (2), Robin- 
‘son (3), and Timmal (7) referred to above. 
Then the observation made in the last-men- 
tioned case was quoted, namely: 

“The right vested in the Local Government is a 
right which should ‘be exercised with care and 
caution, at the same time it should undoubtedly 
‘be exercised when.the need for.it is apparent,” 


and the learned Judge approved of what 
had bèen said above. We do not think 
that this case endorsed the view expressed 
in Gaya Din’scase +1). On the other hand, 
the learned Judge clearly pointed out 


, in the interest of the ad- 
justice as of the public 


(9) 133 Ind. Oas. 795; (1931) A L J 1002; L R12 
A 98 Gr.; Ind, Rul. (1931) All. 747; 32 Or. L J 1073; 
A IR 1931 All. 712; (1931) Or. Cas, 1048. - 
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that they would accept the observations 
with some variation and remarked: -. 
“If the lower Court has obviously blundered, 
we have a clear duty to interfere. ‘Itis not necessary 
that the lower Court should have obstinately blunder- 
ed or erred in its conclusion egregiously or 
foolishly.” ` 
In the case of Emperor v. Autar (10) 
Walsh; J., at p. 307* observed:— 
“Taking a broad view of this matter, we need 
only say that an appeal by Government must be 
considered on its merits just as any other appeal 
always must be. The onus is on the appellant and 
this onus is all the heavier if the judgment 
appealed from is one which approaches the con- 
sideration of the question from a correct point of 
view and gives the accused the benefit of a 
reasonable doubt which exists inthe mind of the 
Judges | 
Lastly, s 
Dayal (11) another Bench of this court 
pointed out that 8. 418 as amended by 
Act XVIIL of 1923 provides for an appeal 
on amatter of fact where an acquittal is 
‘by a Judge trying the case with assessors 
and that no condition isimposed on this 
court inan appeal of this nature. They 
remarked: ‘ 
_ “All that this court has to see is whether the 
offence charged is proved against each of the 
accused persons and for this purpose this court 
has to take the definition of “proved” given in the 
Indian Evidence Act.” f 1 
_ They referred to the cases of Gaya Din (1) 
Robinson (3) an Prag Dat (4) and’ quoted 
with approval a ‘passage in the last- 
mentioned judgment to - the effect: that 
it is not easy to see any distinction 


inthe Criminal Procedure Code between | 


a right of. appeal against an ace 
quittal and:a iight of appeal against a 
conviction, ; < 

This isa brief survey of the case law 
so faras this court is concerned.. It is not 
necessary to examine the case of the other 
High Courts. mt eS 
- No doubt the trial court has an ad- 
vantage over an Appellate Court inasmuch 
asit is able to see the witnesses, mark 
their demeanour and form a first-hand im- 
pression of their credibility. This is all 
the more so in criminal cases where the 
evidence mainly consists of oral evidence 
except the First Information Report, post 
mortem report or expert evidence. In cases 
of forgery and misappropriation there may 
however be considerable documentry evi- 
dence. On the other hand, ‘in civil cases 
the evidence very often is both oral ani 

(10) 86 Ind. Oas. 52; 47 A 306; 23 ALJ 25;LR3 
A68 Or; 25 Gr. L J 676; AIR 1925 All, 315. 

(11) 147. Ind, Oas. 15; &:I R.1933 All, 535; (1933) 
Cr. Cas. 870 ; . 

* Pago of 47 A.—|[Ed.} 
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documentary, and the Appellate Court is 
able to judge the oral evidence in 
relation to the documentary evidence. 
Where the evidence is purely oral the 
trial Court isin an advantageous position 
and its opinion as regards the credibility 
of the witnesses must be given due weight. 
Further, there is a presumption of in- 
nocence in favour of an accused ‘person 
“and that presumption not only continues 
where he has been acquitted but con- 
siderably strengthened. It is also. a well 
recognized principle of law that in case of 
doubt the benefit of doubt should be given 
to the accused-person and as observed 
above, considerable weight has to be 
attached to the opinion of the court which 
heard the witnesses. In an appeal from 
an acquittal the accused starts with all 
these points in his favour and therefore 
there is no doubt that an Appellate Court 
would hesitate :and feel great reluctance 
in interfering with the finding of the court 
below and coming to a different conclu- 
sion, i 

Itis very difficult to lay down any hard 
and fast rule or to give an, exhaustive 
list of all the circumstances in which an 
Appellaté Court . can interfere in an 
appeal from an acquittal. Cases’ may 


arise where the trial Court has obviously . 


and clearly gone wrong, where it has over- 
looked important pieces of evidence or 
has attached undue importance to insigni- 
ficant circumstances or has altogether 
- ignored important and significant matters 
‘or has committed an irregularity in pro- 
cedure. In all such cases. an Appellate 
Court would. be fully justified in inter- 
fering if after bearing in mind that there 
is a presumption in favour of the accused, 
that “full weight should be attached to 
the opinion of ‘the Judge who heard . the 
witnesses ‘and that the benefit of any 
doubt that there may be in the mind of 
the Appellate Court should be given to the 
accused, if the court is satisfied that the 
accused is guilty. If, bearing all these 
circumstances in mind, the Appellate 
Court is fully convinced that the trial 
Court has gone clearly wrong and that, 
without any question of doubt, the con- 
clusion’ that the accused was not guilty 
is incorrect or erroneous,: it would be the 
duty of the Appellate Court, to intervene. 
We think that when an appeal is pre- 
ferred by ‘Government it is unnecessary to 
consider whether it was proper for the 


Government’ to prefer an appeal or not. 


Jt is the duty’ ofthe courtto go into the 
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facts and to form a definite and indes 
pendent opinion on the facts, but it would 

not, of course, light-heartedly interfere 

unless satisfied that there has been a 

clear miscarriage of justice. If we were 

to confine the power of interference of an 

Appellate Court tu only these cases where, 

through the incompetence, stupidity or 

perveristy of th» suburdinate tribunal, 

such unreasonable and distorted conclu- 

sions have been drawn from the evi- 

dence as to produce a positive miscar- 

riage of justice, the result would be that 

the provisions contained in ss, 417 and 423 

would almost become a dead letter. In 

most cases courts are not incompetent, 

stupid or perverse, and ordinarily they do, 
not draw unreasonable and distorted con- 

clusions, A f ; : 

That it is essential for an Appellate 
Court to attach great weight to the opi- 
nion of the trial Court is also apparent 
from the observations made by their Lord- 
ships of the Privy Council in a civil case 
inthe Bombay Cotton Manufacturing Com- 
pany Lid., v. Raja Bahadur, Moti Lal Shiv 
Lal (12): That observation must be quoted 
as it would: certainly govern a criminal 
‘case as well: — cae fg 
- “Ig is doubtless true ‘that on appeal, the whole 
case, including the facts, are within the.jurisdiction 
of the Appeal Conte, But generally speaking it is 
undesirable to interfere with “the findings of faot 
of the trial Judge who sees and hears the witnesses 
and has an opportunity of. noting their demeanour, 
specially in cases where the issue~is simple and 
depends on the credit- which attached to. one or 
other of the conflicting witnesses. “Nor should his 
pronouncement with réspect to their credibility be 
set aside on a mere calculation of probabilities by 
thecourt below.. In making these observations their 
Lordships have no desire to restrict the diszrétion of 
the Appellate Courts in India in the consideration of 
evidence. They only wish to point out that where 
the issue is simple and straightforward and the. only 
question is which set of witnesses is to be believed, 
the verdict ofa Judge trying the accused should not 
be lightly digregarded.”” oy tans et 

These observations made by their Lord- 
ships are in our opinion directly in point. 
Where, of course, two views are’ possible 
and each view is reasonable on the evidence 
and the learned Sessions Judge has taken 
one view, then even if the Appellate Court, 
had it been sitting as a trial. Judge, would 
have taken the other view, it should not 
ordinarily interfere, unless it be shown 
that there was soma irregularity in pro- 
cedure or that there had” been some’ other 
serious defect which necessitates a re- 
(12) 29 Ind. Oas 229; 19 O'W N 617 at p. 620; 17 M 
L T 408,24 MLJ533;21 O LJ 538; 17 Bom L R 
455;.2 L W521; 39 B 386; (L915) M W N733; 42 LA 
110 (PO). ` Sa 7 : 
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examination: of the entire evidence and 
afresh conclusion. But even this isa mere 
rule of caution and sound practice, and 
not any ruleoflaw. | 

As remarked above, it is not possible 
to,lay down any exhaustive list of the condi- 
tions which would justify interference with 
the order of acquittal passed, by a lower 
Court. : 
` Our answer to the first question is that 
if the Appellate Court, after bearing in 
mind that there is' the presumption ofin- 
nocence in favour of, the accused, still 
further strengthened by his acquittal, and 
that the triel Court was in a better position 
to judge of the credibility of the witnesses 
examined before if and therefore great 
weight has to be attached to its view, 
is ‘nevertheless fully convinced that the 
conclusion of .the trial Court was clearly 
wrong and. its. conclusion was contrary bo 
the weight of the evidence, it would be 
fully justified in sétting aside the order 
of acquittal. UN 

As regards the second question, we think 
that the answer to the first question ‘covers 
this question as well. The mere fact that 
it is mot possible.to . hold.that+the lower 
Court has been incompetent, stupid or 
perverse or has come to an unreasonable 
and distorted: conclusion or has obstinately 
plundered: would not ‘be sufficient to pre- 
vent the'Appellate Court from allowing an 


appeal against an acquittal if it were ~ 


fully’ convinced that the court below has 
been misled by the extremely clever nature 
of some false defence supported by a forged 

ocument. -- -- 


ON Answered accordingly, : 
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MATHRA DAS & Sons—PETITIONERS _ 


| VETEUS £ 
COMMISSIONER or INCOME-TAX—° 
j OProsITE Party, . 

Income Tax’ Act (XI of 1922), e. 25 A—Recitals in 
registered will as to prior division of property— 
Income Tax Authorities accepting allegation as ‘to 
partition once-—Lffect of. 4 | i 

A will containinga mere recital of a prior division 
by the testator is not evidence of such division nor 
can it confer any title though registered. Further’ 
gush a document cannot be taken to be evidence oft 
the disruption of the Hindu undivided family in 
the sense in which that term mustbe understood. 
under s. 25-(A), Income Tax Act. = 
The fact that the allegation of the assessee that there- 
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had -been a ‘partition was ‘accepted by the income-tax 
Authorities is only one of the considerations which ` 
have to be borne in mind by the Income-tax Author . 
ritiés and may possibly alter the burden of proof. 


„0. R. from thè decision of the Commis- 
e of Income-tax, Lahore, dated June 18, 


“Mr. M. C, Mahajan, for the Petitioners. 
“Mr. J. N. Aggarual, for the Opposite 
Party. ; . l 

Jai Lal, J.—The assessee in this case iĝ, 
Messrs, Mathra Das and Sons. This firm, 
it has been found, does business as general 
merchants in several’ places, the principal. 
shop being at Bannu. Mathra Das apparent- , 
ly was the head of the family consisting . 
of the sons and the grandsons, who owned 
the entire business though Mathra Das 
claims it to be his self-acquired property, 
On August’ 13, 1929, Mathra Das madea _ 
willin which he recited that in ‘the month 
of May that year he had given certain | 
shops to his sons and other members:. of 
his-family retaining only four items of 
property and the business in Bannu ‘and 
that .the sons were living separately -and 
were the owners of the shops, including 
the business then in such shops; that he - 
had only” retained four shops in respect _ 
of which he made the will. The Income- 
tax Authorities' have assessed Mathra Das 
and Sons in respect of the profits of all 
the- shops, the assessment being for the 
year 1931-32. Mathra Das objected and. 
alleged that the only ‘business carried on | 
by him wasat Bannu and the business.. 
carried on in other places was owned by 
those to whom the shopsin question had - 
been given by him in May 1929 and there- 
fore the ‘profits in respect of those shops 
could not be includedin his assessment. 
Having failed before the Income-tax Autho- 
rities. he has succeeded in three questions . 
being referred to this court under s. 66 (2); 
Income Tax Act: (1) Whether the document 
made on August 13, 1929, does not evidence 
the disruption of the Hindu ‘undivided 
family ? (2) Whether Messrs. Mathra Das’ 
and Sons, Bannu, is not to be assessed only 
in respect of theincome from the general 
merchandise shop at Bannu-as was done 
for 1930-31 assessment? (3) Whether 
under the circumstances’ of the case, it is: 
legal to assess the, income of all the shops. 
in the hands of Lala Mathra Das as’ head’ 
of the Hindu undivided family? . 

Now a, reference to the document dated 
August 13,1929 shows that it is nothing’ 
but a will disposing of the four shups which 
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according to: Mathra . Das, he had . not 
dealt within the division that he had 
made in May 1929, that division being 
merely recited: in detail in this. will, The 
will, it may be mentioned, has been re- 
gistered under the Registration Act, but 
Still it does not cease to be a will, Ii does 
not profess either to-dividé:the property 
mentioned therein or to grant it to the 
donees mentioned. Such a document cannot, 
in my opinion, be said to confera title. 


Tt isno doubt an impo-tant piece of evi- 
dence of what may have happened before 
but no evidence on the present record is 
pointed out tous ` establishing‘ either the 
division of the property or the gift in 
question. The dosument therefore does 
not evidence the disruption of the Hindu 
undivided family in the sense in. which 
that term must be .. understool under 
8, 29 (A), Income Tax Act. The answer ta 
the second question naturally follows from 
the: answer to the first question. It ap- 
pears that in 1930-31 the Income-tax Officer 
accepted the allegation of the assessees 
that there had been a partition of the 
family property whereby the shops situat- 
ed elsewhere than Bannu and fallen to 
the share of others and the present asses- 
see was assessed only in respect of the 
profits of the Bannu shop. A question 
was raised by the assessee that this de- 
barred ‘the Income-tax Authorities from 
including -the income of those other 
shops in the income of the assessee, 
but this question has not been referred to 
us by the Oommissioner. The fact that 
the. allegation of the assessee was accepted, 
in 1930-31, is therefore- only one of the: 
considerations which have to be borne, 
in mind by the Income-tax Authorities: 
and.may possibly alter the burden of 
proof, Still with this fact before- them. 
and the will and other circumstances, the 
Income-tax Authorities have held that there 
was'no real partition in May 1929, or a 
genuine gift of the shops by the father 
to the sons and others, but that the whole’ 
transaction was bogus. That. being so; 
on the facts found by the Income-tax' Autho-: 
ities the assessment is not open ‘to any 
legal objection. Question No. 3also must 
be deemed to have been answered in the 
light of the observation made above, I- 
would: therefore answer the questions 
referred to this court aZainst the dssessee. 
The: answer to . the first two ‘quéstions 
shall bein the negative and the answer to 


the -third -question shall be in the affirma- 
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tive. Thepətitionera mast pay the - costs 
of the Income-tax Om nissioner. 

Dalip Singh,’J.—I agree. i ‘ 
ve: Reference answered. , 


i? 


` CALCUTTA HIGH COURT oa 
Civil Appeal No. 2999 of 1930 

« February 2; 1933 . poo 
BS. K. Guosn, J. ooo g 
HARIHAR PROSAD DAS APPELLANT. : 
: | versus -' > t o Ë 
UMESH.CHANDRA DAS MOHAPATRA 

. AND OTHERS-—RESPONDENTS > - 
: Mortgage—Preliminary decree’ against widow = 
Final deoree against her after reamarriage--Yalidity 
of final decree, i eet 
Where a preliminary decree ona mortgage was 
obtained against the widow ofthe mortgagor as hig 
legal represantative and subsequently a final decrea 
was also. obtained against her, but it appearèd that 
after the prelimiaary decres and b3fore the passing 
of the final decree she had re-married -and thereby 
lost her character as heir to the decaased mortgagor, 
and it-was contended that the final decree -wasa 
nullity : | KN : 
, Held, that the final decree was not void but only 
voidable at the instance of the heirs of the deceased 
mortgagor. ' f Mp 
A final deores is dependent: on and subor- 
dinate to the preliminary decree and where the 
preliminary decres is valid and operative the 
final decres cannot be held to be võid for such 
defects. Amolak Chand Parak v. Sharat Chandra 
Mukherjee (1), Munnı Lal v. Sarat Chunder (2), 
Talab Ali v. Abdul Azz (3), _Lachmi Narain v: 
Bal Makund (4), Bhatu Ram Modiv Fogal * Ram 
(5), Perumal Pillay v Perùmal Chetty (6), Nazir 
Ahammad v. Tamijuddi Ahammid (7), ’ Bhatia ivi 
Abdus Shakur (8; and Malkarjun v. Nathari (9); 
referred to. bt an its gue D 
Appeal against appellate decree of the 
Second Court, Sub-Judge, Midnapur, dated 
August 5, 1930. © z ae n 
. Messrs. Panchanan Ghose and Saroj Kumar 
Maity, for the Appellant. oe 
Messrs. Satcouripatt Roy and Birsewar 

Chatterjee, for the Respondents. . >: ° 
Judgment.—This appeal arises out of 
a guit for recovery of possession of certain 
land ona declaration of the plaintiff's title 
theretp under the following circumstances. 
The land originally belonged to one Kuran 
Samal who mortgaged it to the plaintiff on 


` Agrahayan 15,1315. The plaintiff brought a 


mortgage suit, No. 870 of 1917, and as Kuran 
Samal was then dead, he made his widow 
Balaram Dasi a defendant as also; one 
Guina Samal who was a subsequent trans- 
feree in resp3ct of a portion of the mórt- 
gaged property. He obtained a preliminary 
decrea on September 9, 1917 and_thareafter. 
the final decree. He put the decree into 
execution and himself purchased the prop- 
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erty and took delivery of possession through 
court on May 31, 1927. He was dispossess- 
ed. on November 28, 1927 by defendant No. 1 
who alleged that he had purchased the prop- 
erty from two persons, who were the re- 
vérsionary heirs of Kuran Samal. The 
plaintiff repudiated this allegation and 
brought the suit to recover possession as 
aforesaid and, in the alternative, he. made 
the prayer that if defendant No. 1 be held 
to have acquired .any title, then he should 
bé made to redeem the mortgage on the foot- 
ing of the mortgage decree. f 


“The suit was contested by defendant No.1 


and his bhag tenant, defendant No. 2. 
They raised various defences. challenging 
the mortgage decree itself and-one of their 
defences was that Balaram Dasi, defendant 
0. 3, had entered into a second marriage 
with.one Kailas Jana after the death of her 
husband Karan Samal, that therefore she 
was not.the heiress of Karan Samal at 
the time of the mortgage suit, and that con- 
sequently the mortgage decree was a nullity. 
The learned Munsif held that the plaintiff's 
mortgage was a genuine transaction; but 
_he found that although at the time of the 
preliminary decree Balaram Dasi might 
have. ..been correctly represented as 
the widow and heiress of the deceased 
` mortgagor Karan Samal, she got married 
to another person before the passing of the 
final decree and therefore before that decree 
‘she had lost her character as heir to the deceas- 
ed mortgagor and must be considered to be 
dead-inthe eye of thelaw: In that view he 
‘héld that the final decree in the’ mortgage 
suit was a nullity.. Accordingly he dismiss- 
ed the plaintiff's suit. The plaintiff appeal- 
ed and the question arose whether, in the 
circumstances, the learned Munsif was right 
‘in holding that defendant No. 3, Balaram 
Dasi, was not the heiress of Kuran Samal at 
the tinie of the mortgage suit, The learned 
‘Judge agreed with the Munsif both -as to 
his finding of fact.and as to his view. of the 
law.and so he disinissed the appeal. Hence 
this second appeal by the plaintiff. 


“The point of law upon which the decision 
of this appeal turns is the question whether 
in the aforesaid circumstances the final 
decree in the mortgage suit isa nullity, it 
being taken for granted that the preliminary 
decree was a valid one. It was pointed out 
that an application fora final decree is real- 
ly an'application to enforce a judgment and 
notin the nature of an application in an 
execution proceeding: See’ the case of 
Amolak Chand Parak v. Sharat Chandra 
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Mukherjee (1) which was confirmed by tha 
Judicial Committee in the case of Munna 
Lal v. Sarat Chunder (2). ‘According to 
the explanation to. sub-s. (2) of s. 2, Civil 
Procedure Code, a decree is preliminary 
when further proceedings have to be taken 
before the suit can. be completely disposed 
of and it is final when such adjudication 
completely disposes of the suit. And so it 
was held by a Full Bench of this -court in 
the case of Talab Ali v. Abdul Aziz (3), that 
a final decree is dependent on and subordi- 
nate to the preliminary decree in a mort- 
gage suit. This being the case, where the 
basis of the final decree, vig., the prelimi- 
nary decree is valid and operative, it ‘is 
difficult to see how the final decree following 
thereon can be held to be void and not 
merely voidable for some such defect as is 
complained of now. The case of Lachmi 
Narain v, Balmakund (4) was a suit for parti- 
tion in which there was a preliminary decree, 
Thereafter the plaintiff failed to appear be- 
fore the trial Court and the suit was dis- 
missed for want of further prosecution, 


“It was held by the Judicial Committee 
that the trial Court had no jurisdiction to 
make the order, since -after a decree had 
been made ina suit, the suit could not be 
dismissed unless the decree was reversed. 
This: decision of the Judicial Committee 
has been relied on in a number of cases 
where it has been held that once a prelimi- 
nary decree has been correctly made, it 
does not abate by reason of the death of a 
party: See for instance, the case of Bhatu 
Ram Modi v. Fogal Ram (5) and the decision 
of a Full Bench of the Madras High Court 
in the case of Perumal Pillay v. Perumal 
Chetty (6), This case was followed by a 
Division Bench of this court in - ‘the 
case of Nazir Ahammad v. Tamijuddi 
Ahammad (7) and by the Patna High Court 


:(L41 Ind) Cas..913: 38.0913; 16 OW N49. ` 

(2) 27 Ind Oas. 683; A IR IJA PO 150; 42 IA 
88; 42 O776: 17M LT 120; 21 OL J:113; 2L W 
282; 19 O W N 561; 28 M Ld 470(P.0 . 

(2) 123 Ind. Oas. 305; A I R 1929 Cal. 659; 3t 0 
W N 66; 50 OL J £66; Ind, Rul (1930) Cal. 395, 57 


O 1013, 
- (4) 81 Ind. Oas. 747; A I R1924 PO 198; 511 A 
321; 4 Pat. 61; 35 M LT 143,47 M LJ 441; 20 L 
W 491; (1923) M W N 737; 100 & ALR 1033; 5 
P L T 623; 22 AL J999, 26 Bom. L R 1129; 40 O 
LJ 439; LRS A(P 0) 471(P 0. . 

(5) 92 Ind Oas 623: A IR 1926 Pat. ltl; 5 Pat, 
223, (1925) Pat. 357; 7 P L T 340, i 

- (6) 112 ind, Cas 116; A I R1928 Mad. 914; 51 M 
a (1928) M W N 434; 28 L W 164;55 M LJ 253 


B) . : ` 
_(7) 122 Ind. Cas. 303; AI R 1929 Qal. 430; 57 © 
285; Ind. Rul. (1930) Qal. 239, © 000e n 
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in the case of Bhatia v: Abdus Shakur (8). 
No doubt all these are cases in which the 
final decree had not actually been made 
and the question arose at the time of the 
‘application for the final decree following 
‘on the preliminary decree. But I do not 
see that that makes any difference ‘with re» 
gard to the principle which [ am consider- 
ing now. This case is almost exactly simi- 
lar to the one which was decided by my 
learned brother Patterson, J., in S. A. 
No. 2873 of 1929 on February 5, 1932. There 
‘the plaintiff based his title upon an auc- 
‘tion purchase in execution of his morlgage 
decree. In the mortgage suit, after the 
preliminary decree, . the defendant died and 
his two infant heirs were substituted with- 
out any guardian being appointed in their 
behalf and thereafter a-final decree was 
` obtained. .It was pointed: out by the learned 
Advocate for the respondent in the appeal 
before me thatin any case that decree; was 
voidable atthe instance of the minors on 
‘attaining majority, but Patterson, J., did 
not proceed on that assumption. 
-, On the contrary, he assumed that a de- 
cree originally made against’ the minors 
not being properly. represented would 
‘amount to a nullity; but he held in the 
circumstances before him, that where the 
preliminary decree- had been properly 
“made, the final decree being in its 
nature dependent .and subordinate did not 
~ amount to. a nullity, simply because | the 
i défendants were not properly represented 
in the latter decree. The test is whether 
the court had jurisdiction to pass the final 
decree. Obviously it had, and if that is so, 
it cannot be said that the decree would 
amount to a nullity, because the.defendant 
was not properly represented: See the case 
of. Maikarjan v. Narhari (9). 
For the réspondent reliance has been 
placed on certain’ cases which occurred 
before the-decision in Lachmi Narain Mar- 
“waris case (4) referred to, above; for in- 
stance .the case of Bhutnath Jana v, Tara 
Chand Jana (10), which was expressly 
dissented from in Nazir Ahdmmad's case 
(7), The learhed Advocate for the res- 
pondent has also referred to the case of 
Digambar Suthar v. Suajan (11). But that 


decision does ‘not give any help, because 
: (8) 129 Ind, Ous,.84; A IR tv3! Pat 57; LLP LT 
796; Ind. Rul. (193) Pat. 68, 
(9), 25 B 837; 27°1A 236; 50W y 10; 2 Bom, L 
R 921; JOM LJ 363; 7 Sar. 739. (PO 4 
30L 


(10) 59 Ind, Cas. am ATR 1921 Cal. 551; 
Jll 250 WN5 5 
33 0 


(11) 120 Ind. Cas. 97; AI R 1929 Oal. 233; 
W N 100; Ind. Rul, (1920) Cal. 817. < 


he 
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there the equity of redemption was not 16: 
presented in the- suit at all and there was 
no question as : between the preliminary 
decree and the final decree, ; In my judg- 
ment, in the circumstances of the present 
case, the final decree which the plaintiff 
obtained in the: mortgage suit was not 
void, but it was only voidable -at the in- 
stance ofthe heirs of the deceased.. mort- 
gagors. “These heirs would be bound by the 
doctrine of lis pendens and itis found 
for a fact that the plaintiff himself: did 
not know that the widow had entered 
into a second marriage. The point there- 
fore must be decided in favour of the 
plaintiff. 

The plaintiff himself asked that if de- 
fendant No. 1 be found to have, acquired 
any title, he should be made to redeem 
the mortgage on the footing of the mort- 
gage decree. There is. no question: that 
defendant No. 1 did purchase from the re- 
versionary heirs of the deceased mortgagor, 
The decree was for a sum of.Rs,.100. ..The 
preliminary decree was obtained on 
August 23,1917; ithe interest was allowed 
to run at 6 per cent. per annum. Having 
regard.to the lapse of time since then, 
I ‘consider in the circumstances of - this 
litigation that defendant No, 1 should be 
iven the option to redeem the: mortgage 
debt on payment of Rs. 180 in fullsatis- 
faction of that debt within three months 
from this date. Ifsuch payment is made, 
the mortgage debt would be considered to 
be satisfied and the, plaintiff's claim for khas 
possession would be dismissed. If such pay- 
ment is not made within. the time as afore- 
said, the plaintiff's suit will be decreed. The 
appeal i is accordingly allowed with Costs - in 
this court. 


LON. : ` Appeal allowed. 
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Rourcuanp, J. C., AND Lozo, A. J. O. 
SHIVANDAS MOTUMAL - Arema 


versus 
HARIRAM AND ANOTHER —RasPpoNRNTs .' s 
Court Fees Act (VIL of 1870), 8.7 iv) (f)—Suit for 
settlement of partnership | accounts—- Valuation at 
choice of plaintiff—Decree for payment of money 
by plaintiff—Appeal—Court-fee payable on -two 
reliefs—Arbitrary vuluation— Power of court td 
compel revision of valuation. 
The provisions of the Court Fees Act, are control- 
led by the provisions of O. VII, r.l 2) andr. ll, 
el. (b), Civil Procedure Code; and where the- -gourt 
finds that the relief has’ been valued arbitrarily or 


compel the plaintifi.to 


"259 


revise his valuation and pay proper court-fee there- 
on. Umatul Batul v. Nang kuer (t) and Nadir 
Khan-Abdulla Khan v. Coxand King's Shipping 
Agency, Ltd. (5), referred to. 

‘In a suit for settlement of partnership accounts 

the plaintiff valued his suit at Ks. 200 and paid the 
necessary court-fee. The court ordered him to pay 
a sum of Rs. 1,400 to the other side. In appeal 
disputing his liability to pay the amount, he valued 
his relief at Rs. 200 asin the lower Oourt and paid 
court-fee accordingly: 
1 Held; ‘that the plaintiff was seeking two reliefs, 
one to get rid of the decree passed against him and 
sacohdly, to, get a decree for an additional amount 
and that so far as the amount decreed against him 
went he, mist pay court-fee thereon and so far as 
the additional amount which he claimed it was open 
to; him to say that he isnot able to ascertain that 
amount, and might put his valuation at a nominal 
figure Nadirkhan-Abdulla Khan v. Cox and King's 
Shipping Ageńcy, Lid (5), referred to. 


The test which is "generally . laid down in 
determining what is the proper , court-fee 
payable on a memorandum of appeal ia: ‘What is 


the value of the relief granted which is sought ‘to 
be got rid of’ ~ 

-Where a definite sum has been decreed against a 
plaintiff it is rather difficult for him to contend that 
it is open to him to value his relief at any figure 
which is legs than the amount decreed against him. 


Mr. Kimatrai Bhojraj, for the Appellant. 
Mr: Parmanand Kundanmil, for the 
Orown. 
Judgment.—This second appeal arises 
out of a suit filed by the plaintiff-appel- 
lant ‘for settlemént of partnership accounts. 
Tn -the court of first instance the plaintiff 
valued his suit for accounts at Rs. 200 and 
paid the necessary couitfee. The result 
of the suit was, however, unexpectedly 
against him. Not only did’ he not get 
a. decree in his favour, but he was order- 
ed to pay a sum of Rs. 1,400 to the 
other side. He is disputing his liability 
to pay that sum and wants a decree in 
his favour, His contention is that if the 
account is’ taken-in a proper manner he 
would be entitled to a` certain sum of 
money. He has come to us in second 
appeal, and has tentatively valued his 
relief. at Rs. 200, the same figure at which 
he had valued his claim in the lower 
Court; and has paid court-fee thereon. 
The office has. raised an objection that the 
couit-fee paid is not proper. We have 
heard Mr. Kimatrai on tkehalf of the 
plaintiff-appellant and theGovernment Plea- 
oe Sy behalf of the Crown. 
Kimatrai has drawn our attention 
to aoe of Faizullah Khan v. Maula- 
dad Khan (|), and to the report of the 


(1) 117 Ind Cas. 493; A I'R 102) P O MT: 56 1 
A 232; 10 Lah. 737: 33 OWN 78l; 31 Bomi L R 
Bal; 30 L W 104; 57 M L J284; Nas; M W N 818; 
50-0 L J 39(P 0), 
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same case appearing in 31 Bom. L. R. 84 
for the purpose of drawingour attention 
tothe observations made byo "Lord Tomlin 
inthe course of arguments by Counsel 
which observations are not reproduced -in 
56 I. A. 232. In that case the 
plaintiff had valued his relief for Rs. 3,000, 

hut unfortunately for him, as in the pre- 
sent case, a sum of Rs. 19, 931 was de- 
creed against him. In the appeal filed 
by him “he had paid court-fee on Rs 19,991, 

but had not paid court-fee for any such 
excess as might be found, due in his 
favour.’ The Court of the Jtidicial Com- 
missioner of North-West Frontier Province 
had, while remanding the case to the 
trial Court, directed that the remand 
should be granted only as to Rs.-19,000 
odd, ‘and ifthe result of-the accounts was 
that not only this sum was wiped out, 

but some money was found due to the 
plaintiff he was not to get a decree for 
the same, as the plaintiff has paid no 
court-fee covering all the reliefs sought 
by him; and as’ he had not paid court- 
fee in respect of the claim of Rs. -3,060 
it must be deemed to have finally drop- 
ped out of the cáse. -It was with these 
facts that their: Lordships: had to deal, 

The remarks of Lord Tomlin which find 
no place in the judgment of Lord Shaw 
who delivered the judgment of their Lord- 
ships of the Privy Council, should, there. . 
fore, be construed in the light of the pat- 
ticular facts of that case. 

Now, it is no doubt true that it is 
open to a plaintiff in a suit for accounts, 
whether such suit be for settlement of par- 
tnership accounts or- otherwise, to put’ his 
own value on the rèlief claimed by him. 
and to pay court-fee thereon. If the re- 
sult of that suit is that a decree is passed 
jn‘ his favour for a certain sum of money 
it is hardly arguable that the defendant 
while appealing should not pay court-fee 
on the sum which is decree against him: 
The defendant cannot in that case value 


` the relief claimed by him at a nominal 


figure and pay court-fee thereon. The 
test which is generally laid down in de- 
termining what is the proper court-fee 
payable on a memorandum of appeal 
is: 

“What is the value of the relief granted which 
is ce to be got rid oft See Mithomal v. Basho- 
ma i 

That being the test.the defendant should 
prima facie pay court-fee. on the amount 
which is decreed against him. He cannot 
plead that because the plaintiff had in 

(2) 116 Ind, Qas, 110; A I R 1929 Sind 161, : 
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the first instance valued the relief claimed 
by him at a nominal figùre and was re- 
quired to pay additionál court-fee on the 
amount found due, the- defendant should 
pay the same court-fee as the plaintiff 
had paid at tHe time of the filing of the 
plaint and no more. Article 17, Court Fees 
Act, has- no application to a 
this nature: Vide the observations of Ran- 
kin, ©. J., in Kantichandra Tarafdar 
v. Radharaman (3), where it is said: 


‘Article 17, Sch 11, Court Fees Act, is not intend-. 


ed to apply to a ‘case where a person, with a de- 


finite decree for a particular sum of money against, 


bim, seeks to set it aside, Therefore, in a suit 
for accounts, a defendant, appealing against the 
final decree, must‘ value his. appeal according to 
that decree, though 


preliminary decree might have been for a lower 


sum.” ; 

“There is another way of looking at the 
point in issue.: Assuming that the pro- 
visions of s. 7; sub-s. 4, cl. (f), Court 
Fees Act, apply to an appeal against a 
decree passed in a suit for accounts, and 
that it is open‘ to a party to put his own 


value on the relief be‘claims, he cannot ` 


put any arbitrary or improper value. The 
provisions of the Court Fees Act are con- 
trolled by the -provisions of O. VII, r. 1 
(2) and r. 11, cl. (b), Civil Procedure 
Code; and: where the court finds that the 
relief has been valued ‘arbitrarily or im- 
properly ‘the court can compel the plaint- 
iff to revise his valuation and pay pro- 


per court-fee thereon: See-the observations of - 


Mookerjee, J., in Umatul Batul v. Nanji 
Kuer- (4), and “the observations made by 
me-in Nadir :Khan-Abdulla Khan v. 
Cox and King’s Shipping Agency Ltd. 
(5); Where’ a definite sum has been de- 
creed against a plaintiff 
difficult for him to contend that 
it-is open to him to value his relief at 
any figure which is less than the amount 
decreéd against him. It isno doubt true that 


ing- two-réliefs; In the first place, he 
wants to get rid of the decree which 
has been passed against him. In ‘the 
second: place-he wants a decree fur an 
additional amount to be passed in his fav- 
our. 

So far as the amount decreed against 
him goes he must pay court-fee thereon, 
and so far as the additional amount 
which he claims, it is open to him to 

(3) 124 Ind. Cas 77; A I R 1929 Oal, 815; 57 O 
463; 33 O W N 743; Ind. Ral, (1930) Oal. 397. 

oe LJ 427; 1LOWN05. 

b) 130 Ind, Cas. 445; A IR 1931 Sind 15; 258 L R 
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the claim in suit and the. 


it is rather 
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case of- 


hat. already ordered. 
in-the present case it is the plaintiff who ` i 
is- appealing. But he is practically seek-. 
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say that he is not able to ascertain that. 
amount,-and may put his valuation at a 
nominal figure. In Faizullah Khan V. 
Mouladad Khan (i), the plaintiff had as 
a matter of fact paid court-fee on a 
sum of Rs. 19,991 that was the amount. 
decreed against him. In that case there 
was, therefore, no question of any arbitr- 
ary or improper value having been . put 
uponon the claim in appeal. Mr. Kimatral 
has also drawn our attention to the -case 
of In re Nukala Venkatanandum (6), which, 
no doubt to a certain extent supports the 
contention of the learned Advocate: but. 
the judgment does not show what- was the. 
amount decreed against the defendants, 
The plaintiff had tentatively valued the 
relief for accounts at Rs, 7,500. In the 
appeal the defendant wanted to value the 
relief at Rs. 5,500, and this he was per: 
mitted to do. But there is nothing in the 
judgment.to show that more than Rs. 6,500 
had been decreed against him. All that 
is said in the judgment on that poiat 
is: 

Sia decree was passed on December 22, 1931, 
under which defendants Nos. 3to 5 were directed to 
pay certain sums of money with interest at 6 per 
cent. from April 1, 1932.” - 

If the decree against defendants Nos; 3 
to 5 did not exceed Rs. 5,50) then’ there. 
was no obligation upon them to pay a 
higher fee. If the amount decreed against 
defendants Nos: 3 to 5 wasin excess of 
Rs. 5,500 and still the defendants were. 
permitted tu pay court-fee on Rs. 5,500, 


“we would respectfully demur to the ‘de-. 


cision. We, accordingly, order the plaint= 
iff-appellant to pay court-fee on a sum 
of Rs. 1,400. We allow the plaintiff-ap- 
pellant one month from this date to pay 
the. necessary deficit court-fee and” after 
he has paid the same the appeal should 
be brought up: for summary hearing: as 


N. Order accordingly. * 

(6) 141 Ind. Oas. 602; Al K 1933 Mad. 330; 37 LW 

108; (1935) MWN 36; 64 M LJ 129; Ind. Rul, (1933) 
. 149, 


OUDH CHIEF COURT 


Civil Revision Application No. 28 of 1933 ` 


n August 23, 1933 ; 

A ALLSOP, J. i 
“SADIQ ALI— DEFENDANT —ÅPPLIOANT. 
= yergus. sa e 
BADLOO AND ANOTHER — PLAINTIFES AND |; 


“" DEEENDANT— OPPOSITE, PARTIES A st 
Civil Procedure Code (Act V` of 1908), ss. 116, 183: 


254. 
Amendment of decree—Matter of disuretion—Revision 
~~Interference, ' 


. On an application under s. 152, Civil Procedure 


Code, the court has a discretion to make the'amend-' 


ment or not, and the High Court will uot interfere 
in revision unless the decision is obviously wrong 
and wñjust. ` in. 
C. R. A. from an order of the Dis- 
ae Jiidge, Lucknow, dated February 4, 
1933. À ` 
Mr. D. N. Bhattacharji, for the Applic- 
ant. - 
‘Judgment.—Thisis an application under 
8.115, Civil Procedure Code, that this court 
, should interfere in the matter of a decree 
‘passed by the learned District Judge of 


Lucknow.. It appears that there was a- 


suit for partition in which the plaintiff 
claimed a ‘half-share in two houses, some 
muafi plots and certain movable property 
valued in all at asum of something: less 
than Rz. 7,00). ‘He eventually obtained 
a decree for a sum of Rs, 900, in respect 
of:half the value of one of the houses in 
which he was held to have had a share 
and which had-been sold. He also obtain- 
ed a decree for the sum of Rs. 100, in res- 
péct of the value of a silver ingot. This 
. decree was.passed by the Subordinate Judge 
of Mohanlalganj, Lucknow. The plaintiff 
instituted an appeal in the court of the 
District Judge. claiming a share in certain 
movables and also objecting to an order 
of the Subordinate Judge thit he should 
pay asum of Rs. 90 by way of court-fees: 
One ofthe defendants put in cross-objec- 
tions in respect of the money which was 
to be paidto the plaintiff as the value of 
the half-share in the house and also in 
respect of half the value of the- silver 
ingot.. The result was that the learned 
District Judge allowed the plaintiff's appeal 
only about the item which was to be paid 
as court-fees and the defendant's ¢ross- 
objections only with regard to the value of 
half the silver ingot. The learned Sub- 
ordinate Judge had decreed that the parties 
should bear their own coste. The learned 
District Judge in appeal said: 


“The parties will pay and receive costs in both 
courts in proportion to success and failure.” 

The defendant who is the applicant in 
this court did not appeal against the judg- 
ment or decree of the Districs Judge. The 
decree however as apart from the judgment 
did not allow him his proportionate costs 
in respect of the whole of his success “irt 
the court of the Subordinate Judge and 


consequently he made an application-to. _ 


the ‘District. Judge to amend the decree, 
The District Judge went into the matter 
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and called for a report from his office, . The 
office pointed out that.the intention of the 
appellate judgment was that the defendant 
should get his proportionate costs in the 
lower Court in respect only of-the matters 
which were the subject: of his cross-objec- 
tions. The learned District Judge con- 
sidered the report of his office and finally 
passed an order as follows: . . 

“I have read the careful office report dated January 
23, which my munsırim has submitted. The ap- 
plicant is not” entitled to have proportionate costs 
of the lower Court in respect of such ‘items as did 
not form part of the subject-matter of his cross-objea+ 
tion.” 7 
It is against this order that the present 
application has been filed. It has been 
argued that the District Judge in effect by 
this order was setting aside his own 
previous order about costs in the judgment. 
I do not think that this was the intention 
of the District Judge at all. What. he 
clearly meant ‘was that on a true construc- 
tion of his judgment the defendant was not 
entitled to get proportionate. costs in the 
lower Court in respect of items which did 
not form the subject-matter of his cross- 
objections. The learned District Judge 
was not bound in any way to correct the 
decree. The application made to him was 
one under's. 152, Civil Procedure Code, and - 
he had discretion to make the amendment 
or not. In the second place, the applicant 
in this court has no right to demand an 
adjudication’ upon any point; his right 
is merely to bring the matter to the notice _ 
of the ‘court and to. leave it to the discre- 
tion of the’ court’ to interfere if interfer- 
ence is necessary in the interests of justice. . 
The learned District Judge who, wrote the 
judgment was ini the best position to know 
what he meant by that judgment and I 
am not prepared to say that he exercised | 
his discretion in such a manner that it was | 
obviously wrong and. unjust for him to, 
make the order he did. In these circum- 
stances I do not think that there ought to be 
any interference in revision and [ am not 
prepared to admit this application which 
1 hereby reject. hi a, in 

A. i Application rejected. 


1954 > 


Civil- Revision KN No. 92 of 1931 

March 28,.1933- 

Lo -.  SPAPLES, A. J.O. 
“BHOORILAL AND ANOTHER 

` APPLICANTS 
VETSUS 

 KANHAIYÄLAL AND OTHERS - 

Non-aPP.IOANts - 

‘Civil Proc:dure Code (Act V of 1808), 0. IX, r 8, 
0. XVIIL, rr. 2,8-Adjourned 
ance of party—Dismissal for default 
Adjournment, when to be granted, 

‘Where an adjournment was made not at the ia- 
Btance-of a party but under the ordinary procedure 
of the court asthe witnesses present could not be 
examined on the date fixed for hearing, O. XVIL, 
r; 3, Civil Procedure Code, cannot apply, but the court 
should; proceed under O, XV 2. 

-The balance of authority A a favour of the view 
that even where an adjournment has 
at the instance of one party who fails to appear at 

< the adjourned hearing an order should be passed 
vaner 0. XVII, r. 2 and not under 0. XVII, 


legality of— 


“Fosse law discussed] ` 

in a case falling within O. XVII, r. 2,the court 
should usually proceed under O. 1X, r. 3, and 
should only use discretion in granting an adjourn- 
ment when thereis some good ‘reason for the dó- 


faults 
C RO A of - the order of 
the Judge, Small Cause Court, 


Khandwa, dated December 10, 19.0, in i 


Civil Suit No. 5133 of 1927. 
Mr. A. Razak, forthe Applicants. 
Messrs. M. D. Khandekar and W. R. 
Puranik, for the Non-applicants. 
Judgment. -The applicants brought a 


suit in the Small Cause Court and obtained . 


a decree for Rs. 177-7. The non-applicants 
(defendants) had made a counter-claim, 
which. was.dismissed. The defendants on 


that date made an application to this court, . 


and Jackson, A. J. C.,remanded'the case for 
a fresh decision with regard to this counter- 
- claim; holding that, the finding with regard 
to the sum of “Rs, 490. must stand, and that 


a fresh decision must be arrived at with- 
regard’ to the dounter’-claim of Rs.” 300.. 
After the remand farther statements were 


recorded, and the, points for determination 
were stated on September “19, 1930. An 
adjournment was given on account of want 
of time, first on October 24, “1930- and then 
again on November 26, 1930, on which 
date all the witnesses for’ the plaintiff were 
examined and the case” was: closed. The 
defendants raised a legal “plea and again 
an adjournment was given for December 
3, 1930, the plaintiffs closing their case. On 
December 3; one witness for the defendants 
waa partly exdminéed, and tha case was 
gw 
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hearing—Non-appear-, 


been granted. 


bb: 
adjourned to December 10, for. further exa` 
mination, the other witnesses-being directed. 
to appear on that. date. On December .10, 
parties were absent, and the suit was dis- 
missed for default. The plaintiffs now. 
apply for revision of that order on- the 
ground that it was incorrect and that either’ 
a decision on mierits should have been 
given or a further adjournment should have 
been given, but that under O. XVIIL, r. 2, 
Civil Procedure Code, the suit should not 
have been dismissed. : 
Iam not, however, pressed by the argu- 
ment of the learned Counsel for the appli- 
cants. Although they had closed their’ 


‘case, it was no doubttheir duty to appear 


at the adjourned hearing, and under 0.. 
XVII, 1. 2, the court could proceed under 
0. IX, r. 3, or might pass such other order 
asit thought fit. “There is some conflict of 
authority in the matter, but in any case’it is 
clear that.ifthere was any dispute as tothe 
amount in suit, nodecree could be. passed 
in favour of the plaintiffs in the absence of. 
the parties. Inthe p:esext case-the defen-. 
dants had not admitted the plaintiffs’ claim. - 
They did no doubt admit .certain items, but 
they had made a counter-claim, alleging . 
that nothing was due but on the contrary” 
there was a balance in their favour. - ‘The - 
lower Court might, it is true, perhaps have 
granted an adjournment, but it should not’ 
have done so without good cause, such as 


_the probability ofthe parties appearing at- 
the adjourned hearing -and good, cause. 


shown for the non-appearance. In -the pre- 


-sent case there is no such sufficient, Cause, - 


No application or explanation of absence: 
was made on behalf of either party, and: 
there was no reason for the lower Court'to- 
assumethat, if it did grant an adjourn-. 
ment, the parties would be present at the 
adjourned hearing. It is; clear,.I think, 
that the applicants must be aware of the 
weakness of their case, as they. haye not. 
madean application that- the order passed 
under O. 1X, 7.3, should be set’ aside, but. 
have instead made this application for revi- 
sion. 


“The learned Counsel ‘tot the’ applicants 
cited Hnatullah Basunia.v. Jiban Mohan 
Roy (1), Ajodhyaprasad v. Secretary: of 
State (2), Sanahi Ram Kandhaya. Lal v, 
Gulab Chand Kalu Ram (3), and Chamak 

(1) 23-Ind. Cas. 739; AIR 1914 Cal, . 
956; 130 W N 775: 19 OL J 535. 

(2) 79 Ind. Ogs 123; A LR 1924 Nag.. 293, =: ee 
Le 89 Ind. Cas, 614; A IR 1925 Pat. 719; 3 Pat, 


360; 41,0 


“= Rul. (1930) Pat. 49.. 
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Lal Mandal v. Mauji Mandal (4), in support 
of. hiscontention. I do not, however, think 
that any of those cases will support the 
applicants. Hnatullah Basunia v. Jiban 
Mohan Roy (1), has made a distinction bet- 
ween O. XVIL r.2, and O. XVII, r. 3. In 


the present case O; XVII, r. 3, cannot apply. 


because the adjournment was-not at the 


instance of a party, but under the ordinary | 


procedure of the court, as the witnesses 
present could not be examined on the date 


fixed for hearing. Further, there are not,. 


as] have held above; materials on record 
forthe court to proceed to decide the suit. 
The court, then, could not decide the suit 
coterie mado the provisions of O. XVII, 
r3, y 

. I would add that the balance of authority 
is in favour of the view that, even where an 
adjournment has been granted at the ins- 
tance ofone party, who fails to appear at 
the adjourned hearing, an order should be 
passed under O. XVII, r. 2, and not under 
O. XVII r.3. I would refer.to Chandra- 
mathi Ammal v. Narayanasami Aiyar (5), 
Prativadi Bhayan Karam Pichama v. 
Kamisetti Sreeramulu (6), Shrimant Sagaji- 
rao v.S. Smith (7), Ganeshi Lal Har Narain 
v. Debt Das (8) and Ram Adhin v. Ram 
Bharose (9). 


. The only:-question, then, that remains to 


be decided is whether the court should have: 


ueed its discretion in granting adjournment 
under the provisions of O. XVIL, r. 2. In 
Ajyodhyaprasad v. Secretary of State (2), 
Kinkhede, A J. ©., held that such a dis- 
cretion should be used where a default has 


been made in paying the process-fee and- 


the court had failed to fix the time within 
which the process-fee was-to be paid, In the 


present case the default is a much more. 


serious one and, as indicated above, no 
application was made for restoration nor 
was there any ‘explanation for their non- 
appearance or a guarantee that the parties 


would be present at an adjourned hearing. - 


In the two Patna cases either the plaintiff 


had made out his part of the case or the- 
defendant had admitted the claim or part- 


ofthe claim. In the present case, however, 


(4) 120 Ind. Cas, 625; AT R 1929s Pat, 
“" (5) 5 Ind, Cas. 93; 33M 241;19M LJ 760; 7MLT 


369. 
(6) 43 Ind Cas, 566; 41M 286; 34 ML J 24; 23M 
LT: (1918, MW ON 52. 
MOBI 
to) 85 Ind. Cas. 470; A IR 19:5 All 267; 47 A 140; 
‘LR 6 AT90iy.. 
(9) 85 Ind. Cas. 27: A I R1925 All, 182; 47 A 181; 


a 


92.4 Ld 1041; LR5A 740 Civ, 


248; Ind,’ 
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ib cannot, 1 think, be held that the applicané 
had proved their case, whilst, as already 
noted above, the ncn-applicant denied the 
claim. lam of opinion, then, that ina case 
of this nature, fallmg under O. XVII, r. 2, 
the court should usually proceed under 
O. IX,r. 3, and should only use its discre- 
tion in granting an adjournment when there 
is some good reason for the default. _. 

I hold that thereisno case for revision as 
the Jower Court bas, in dismissing the suit 
according to the provisions of O. XVII, r. 2, 
not exercised: a jurisdiction not vested in it 
by law, nor has it acted in the exercise of its 
jurisdiction illegally or. with material ir- 
regularity. Accoraingly I dismiss this 
application. I would point out, however, 
that under O. IX,.r. 4, the applicants may 
bring afresh suit on the same cause of 
action subject tothe law of limitation. 

Theapplication is dismissed with costs, 
I fix Pleader’s feesat Rs. 15. | 

N. Application dismissed, 


SIND JUDICIAL COMMISSIONER'S 
. URT 
Civil Suit No. 8 of 1930 
April 10, 1933 
Aston, A.J. C. < 
MATUBAT RAMJI — PLAINTEF 
; _ versus - 
` JERAM RAMJI—Durenpant 

Hindu Law —Maintenance—Widow —Separate resi- 
dence, provision jor—Whether to be-made—Standard 
of assessing amount f maintenance -Sick widow, if 
entitled to disproportionate payment out of joint 
family funds. E Ł 

Unaer Hindu Law an order for maintenance of a 
Hindu widow may be made: whith is exclusive of or 
inclusive of a provision for the widow's separate 
residence, Where a widow is pérmitted by the court 
to occupy rooms ia her late husband's dwelling 
house, the maintenance awarded’ will notinclude a 
provision for her room rent. In such a case her 
ejectment fromthe family dwelling house will give 
her a cause of action. for asking the court to sup- 

lement her maintenance by an order for residence 
ia ths family dwelling houses, ‘The mere fact that a` 
Hindu widew,-eatitled to maintenance out of joint 
fanily funds, is sick,.does not eatitled toa dispro<. 
portionate payment out of joint family funds, 
Ladhibat v. Isar Mal (13), followed. 

A Hindu widow should beenabled to live as far 
as may be consistently with the position ofa -widow 
in something likethe same. degreeof comfort and 
with the same reasonable luxury of life as she had 
in her husband’s life-time and if there is a 
change in the circumstances of the family, it must be 
taken into consideration. Frugal living cannot be 
enforced on the widow by thesurviving co-parceners, 
Ekradeshwari Bahauasin v. Homeshwar Singh (12), 
Bai Pratap Gavri v Mul Shankar-Prem Chand (14) 
and Panchakshara Chetti v. Patammal (15), relied 
on, ; ve - 
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ee Kundanmal Dayaram, for the Plaint- 
iff. ‘ 

rae Srikishendas H. Lulla, for the Defend- 
ant. 


Judgment. - This is a suit filed by the 
plaintif, Matubai, against her step-son, 
Jeram Ramji for partition or in. the alter- 
native for maintenance. According to the 
plaint Narainji and Ramji, the plaintiff's 
husband, formed members of a joint Hindu 
family. Narainji died leaving two sons, 
Shivji and Kooverji, as his heirs and legal 
representatives. Ramji died leaving the 
defendant as his heir and legal repre- 
sentative and also leaving his widow, the 
Plaintiff. In 1925, Kooverji filed a suit 
for partition against his brother Shivji and 
the defendant Jeram and against the 
present plaintiff. The subject-matter of 
the suit was referred to arbitration. The 
arbitrators by their award awarded to the 
plaintiffand defendant a portion of the 
plot on S.No. 123, Sheet O 6, Market Quarter 
which was the family dwelling house. In 
the award however it was stated that the 
arbitrators were not adjudicating on the 
rights of the present plaintiff and ‘defendant 
inter se, but that plaintiff was entitled to 
reside in the family dwelling house. ‘ Plaint- 
iff claims Rs. 150 as maintenance, the same 


to be made a charge on the property 
awarded to defendant at the parti- 
tion. 


- In making this claim the plaintiff estimat- 
ed that the rent realized from the prop- 
erty was Rs. 300 per month and that the 
market value of the property was Rs. 60,000. 
This was denied in the written state- 
ment. The defendant there alleged that 
the rental was only Rs. 158 and the value 
of the property much less than Rs. 60,000. 
Five issues and a general issue were framed 
on March 6, 1930 and six issues anda 
general issue on September 29, 1930. Issue 
No. 1 of the first set of issues is identical 
with issue No. 6 of the secondset and the 
issue does not arise sincethe plaintiff 
has paid the stamp fee. Issue No. 2 in the 
first set is virtually the same as issue No, 1 
in the second set and Mr. Kundanmal 
drops these issues. Issue No. 3 of the first 
set is virtually the same as issue No. 3 
of the second set, the only difference being 
the words “and or residence.” Issue No. 4 
in both sets are virtually identical and so 
too issue No.5. Mr. Kundanmal concedes 
that issue No.4 is a matter in the discre- 
tion of the court. He contends that issue 
No.5 will not arise if maintenance has 
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been paid up to April, 1930, as alleged by 
Mr. Lulla. 
- Tt follows that the only points left for 
decision are:.(1) Isplaintiff entitled as of 
right to reside in the family residence? If 
so, where? (2) To what maintenance is 
she entitled ? (3) To what arrears, if any, 
of maintenance is she entitled ? 

Their Lordshipsof the Privy Council 
held in Sri Raghunadha v. Sri Brozo Kishoro 
(1) that itis only in her husband's family, 
that in the strict conception oflaw, a Hindu 
widow ought to reside. Defendant, however; 
contends that a widow has, as against the 
co-parceners, only a right of maintenance, 
which includes a right to a provision for 
her residence, and that the co-parceners may, 
from time to time, alter the provision for 
residence in accordance with any change 
in the fortunes of the family and may 
require her to reside in another house, or 
in another partof the: same house. This 
was the view held by a Bench of this court 
consisting of Pratt, J.C., and Hayward, A. 
J. C., in Thawar Das v. Vani (2) which fol- 
lowed a Bombay ruling and certain Madras 
rulings and which was followed in Kewal 
Ram v. Ishri Bai (8). If this view of the 
law is correct the choice of the widow's 
place of residence lies very largely in the 
hands of the co-parcener, for the latter can 
announce to the widow that as part of 
the provision for her maintenance, he places 
at her disposal either the accommodation 
in the family residence then occupied by. 
her, or other accommodation in the same 
house, or accommodation in another house, 
or its equivalent in cash, This is not the 
view taken by Mr. Mullain the Principles 
of Hindu Law, for in para. 468, which is 
headed “right of widow to reside in family 
house,” he lays down the principle that a 
Hindu widow is, in the absence of any spe- 
cial circumstances, entitled to reside in the 
family dwelling house. The decision of the 
Bombay High Court which was cited as an 
authority was Bai Dev Kore v. Sanmukh 
Fam (4). In that case the plaintiff sued for 
possession of a portion of thefamily dwel- 
ing house. The defendant, who was in 
possession, was the childess widowof his 
undivided brother. - Ne 

The widow was offered residence in an- 
other house on condition that she vacated 
the portion in dispute. Pending the suit 


the plaintiff died. The High Court held 
(1) 1 M69: 31 A 154:25 W R291; 3 Suther 263; 
3 Sar. 583; 11 Mad Jur 188 (P O). he 
(2) 10 Ind. Cas. 985; 4 S L R 278. 
(8) 93 Ind. Oas. 353; A I R 1926 Sind 135, 
(4) 13 B 101. 
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that the general rule of Hinda Law, that a 
co-parcener’s, widow was entitled to reside 
in the family dwelling house was well settl- 
ed in the Bombay Presidency; Pran Koon- 
war v. Dev Koonwar (5), Kumila Buhoo Y. 
Muneeshunkar (6), Parvati v. Kiran (7) and 
Dalsukh Ramv. Lallubhai (8) and that the 
samerule appeared also to prevail in Bengal 
Mangala Debi v. Dina Nath Bose (9) and 
Allahabad Gauri v. Chanramani (10) and 
Talemand Singh v. Rukmina (11). The 
lower Courts had admitted the rule, but 
considered that special circumstances ex- 
isted for a deviation inasmuch as the 
ground floor was unhealthy and the parties 
wereina state of disagreement, and the 
house was too small. The High Court re- 
versed the decrees holding that the al- 
leged special circumstances did not justify 
the eviction of the defendant. 

The plaintiff, Matubai, relies on a case 
decided by the Privy Council in 1929 long 
after Thawar Das v. Vani (2) was decided, 
viz., Hkradeshwari Bahuasin v. Homeshwar 
Singh (12). Their Lordships there observed 
that a Hindu widow, not being bound to 
reside with the relations of her husband, 
does not, in the ordinary course, forfeit her 
right to maintenance, merely on account 
of going and residing with her family, or 
leaving her husband's residence from other 
causes than unchaste or improper purposes. 
They also remarked that the appellant in 
that case having remained in her late 
husband's home and having, as she had 
a right to do, during that period accepted 
maintenance in fact and in kind and 
having thereafter, as was also within her 
right, changed herresidence and gone to 
live with her father, was entitledto ar- 
rearsof maintenance from the date when 
she changed her residence. 


Ladhibai v. Isar Mal (18) on which the 
defendant relied was on other points. It 
is, however, clear from that decision that an 
order for maintenance may be made 
which isexclusive of or inclusive of a 


(5) 1 Borr 364, 

(6) 2 Borr 687, 

(7) 6 B 567, 

(8) 7 B 282, 

(9) 4 Beng. LR O © 72;12 W RO O35. 

(10) 1 A 262. 

(11) 3 A 353; 5 Ind. Jur. 601. 

(12) 116 Ind Cas. 409; A I R 1929 P O 128; 561A 
182; 8 Pat. 840; 33 O W N 637: 10 P L T345; 490 
Ld 579; 31 Bom. L R816; 6 OWN 526; (1929) A 
LJ 695;30 LWL 57M LJ 50; (1929) MW N 


468 (P 0). 
nn” 29 Ind. Cas. 25; A I R 1914 Sind 22;85 L R 
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provision for the widow's separate residen- 
ce. Wherea widow is permitted by the 
court to occupy rooms in her late husband's 
dwelling house, the maintenance awarded 
will not include a provision for her room 
rent. In such acase her ejectment from 
the family dwelling house will give her a 
cause of action for asking the court to sup- 
plement her msintenance by an order for 
residence in the family dwelling house: 
See the judgment of Pratt, J. O., in Ladhibat 
v. Isar Mal (13). It is not necessary for 
meio determine whether the principles 
laid down Thawar Das v. Vani (2) have 
been in whole or in part modified by 
Ekradeshwari Bahuasin v. Homeshwar Singh 
(12) which allows a widow a wide power of 
choosing her own residence, for it is clear that 
this court has power not only to make the 
widow’s maintenance a charge on the family 
dwelling house, but also to make an order for 
the widow’s maintenance in the family dwell- 
ing house and the arbitrator in the award held 
as a matter of fact that plaintiff was entitl- 
ed to reside in the family dwelling house. 
Defendant's Pleader during his argument 
abandoned his objection to the widow 
residing in the family dwelling house; he 
merely contended that she should be given 
another rcom in the house. Kkkradeshwari 
Bahuasin v. Homeshwar Singh (12), shows 
that the lady should be enabled to live as 
far as may be consistently with the position 
of a widow in something like the same 
degree of comfort and with the same re- 
asonable luxury of life as she had in her 
husband's life-time and that if there is 
a change in the circumstances of the family, 
it must be taken into consideration: See 
also Bai Pratap Gavri v. Mul Shankar Prem 
Chand (14) and Panchakshara Chetti v. 
Pata: mal (15), Frugal living cannot be 
enforced onthe widow by the surviving 
cu-parceners: Srinivasa Ayyar v. Laksh- 
miammai (16). I believe the evidence of 
Matubai and Shivji that she is occupying 
the same room in which she was Jiving in 
her husband's life-time, There appears to 
me to be no reasonable ground why she 
should not continue to reside there in 
accordance with her own wish. Defendant 
has better accommodation, but he has a 
wife and children. My finding on this point 
of the case is that plaintiff should continue 


(14) 89 Ind. Cas. 173; A 1R1924 Bom. 353; 26 
Bom. L R 269. 

(15) AIR 1927 Mad. 865, 

(16) 108 Ind. Cas. 712;A I R 1928 Mad, 216; 54 M 
LJ 530; 28 L W 328. 
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to occupy the accommodation inthe family 
dwelling now occupied by her should she 
wish to do so. 

A good deal of argument was addressed 
tothe Court on the offer of Shivji to pay 
Rs. 60 a month for the accommodation 
occupied by the defendant, but defendant, 
in my opinion, was fully justified in not 
accepting Shivji as a tenant in view of 
Shivji’s financial circumstances. With re- 
gard to the second point, viz., maintenance, 
according to the defendant the income 
received from the family property amounts 
to Rs. 188 and the expenditure to 
Rs. 83-7-0 or thereabouts, leaving a 
balance of Rs. 104-9-0. [His Lordship 
discussed the several items ofincome and 
expenditure and proceeded]. As regards the 
so-called Syce’s room the strong point 
urged on behalf of the plaintiff is that the 
arbitrator in his award estimated the rent 
of the Syce’s room at Rs. 8-8-0 and no objec- 
tion was taken tothe estimate. Nc objec- 
tion, however, could have been taken as 
the alleged error was not patent on the 
face ofthe award. Oourts have long ceased 
from sitting in appeal on award either 
with regard to errors of law. or errors on 
questions of fact. For the purpose of 


this suit, I am of opinion that owing to. 


= very inconvenient means of access to 
the 
ought not to the allowed as its 
value, I think the figure should be Rs. 3. 
The total receipts would therefore come 
to about Rs. 191 and the total expenditure 
to Rs. 79, leaving a balance of Rs. 112 
monthly for distribution, Plaintiff is un- 
married, but she is entitled consistently 
with the positionof a widow to something 
< like the same degree of comfort and with 
the same reasonable luxury of life as 
she had in her hushand’s life-time: Ekra- 
deshwart Bahuasin v. Homeshwar Singh 
(12). The evidence shows that in her 
husband's life-time she was in a well-to-do 
position. Her husband kept a horse and 
carriage. Matubai had a maidservant. 
Much evidence was devoted to Matubbai’s 
ailments and the hysteria and rheumatism 
from which she suffers, her preference for 
expensive patent medicines and her aver- 
sion to Municipal dispensaries. But sick 
persons like healthy individuals must, in 
my opinion, live in accordance with their 
means and in my opinion Matubai is 
not entitled to a disproportionate pay- 
ment out of joint family funds because 
she has suffered occasionally from fits of 
hysteria. If hysteria were made a ground 
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for increasing maintenance, widows would 
be tempted in ever increasing numbers 
to cease exercising control over them- 
selves. I believe the evidence of plaintiff 
and Shivji that she has no money and 
only a few bangles by way of orna- 
ments. 

-Taking all the circumstances into con- 
sideration, I am of opinion that plaint- 
iff is entitled to maintenance at the 
rate of Rs. 48 a month while plaintiff 
elects to live in the family dwelling house 
where she may continue to occupy the 
rooms now in her occupation. Should 
plaintiff however elect to live separately, 
except on grounds of immorality, she 
should be paid Rs. (0 as separate main- 
tenance including residence charges. 
Plaintiff's maintenance to be a charge on 
the family property. Plaintiff is also en- 
titled to past maintenance. In this con- 
nection the record shows that Rupchand, 
A. J. O., on April 4, 1929, made a pro- 


“visional consent order for a year without 


prejudice to the contention of the parties, 

I give judgment for plaintiff. Defend- 
ant is ordered to pay to the plaintiff 
maintenance at the rate of Rs. 48 a 
month from this date while plaintif elects 
to live in the family dwelling house where 
she may occupy the same rooms now in 
her occupaiion viz., the rooms on the 
first floor marked Y-1 in Ex. 27. Should 
plaintiff elect to live separately except 
for immoral or improper grounds, defend- 
ant to pay her separate maintenance 
(including residence): at the rate of 
Rs. 60 a month. Defendant is further 
ordered to pay her past maintenance at 
the rate of Rs. 8 a month from April 
1929, to April 12, 1930, and thereafter 
at the rate of Rs. 48 a month from April 13, 
1930, untilthis date. The plaintiff’s main- 
tenance (including residence) to be a 
charge on the property awarded to the 
defendant on partition. In the event of 
a change of circumstances occurring, each 
party has liberty to apply to this court 
in execution proceedings for a modifica- 
tion of the order above mentioned, but 
this must not be construed as a right to 
apply in review in execution proceedings, 
No order as to costs. 

N, Order accordingly. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1093 of 1928 
May 30, 1933 
Ssavi Lat, O. J., AND ABDUL QADIR, J. 
MOHAMMAD FAZAL AND OTAERS— 
PLAINTIFFs—APPELLANTS 


Versus 
MOHAMMAD SALAM ULLAH AND OTHERS 


—DEFENDANTS - RESPONDENTS. 

Punjab Limitation (Uustom) Act(I of 1920)— 
Alienation of ancestral property—Suit for possession 
—Limitation—Civil Procedure Code (Act V of 1908) 
8. , 100—New plea. 

The limitation allowed bythe Punjab Limitation 
tCustom) Act, Iof 1920, for the possession of ances- 
` tral property, which has been alienated, and the 
alienation of which is challenged as not binding on 
the plaintiff according to custom, is three years from 
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the date on which the right to sue accrues. 

In second appeal a party will not be allowed to 
tahe advantage of a new plea not raised by him 
before. 


S. ©. A. from a decree of the District 
Judge, Jhelum, dated January 14, 1928. 
= Mr. Asadullah Khan for Messrs. Zafrullah 
Khanand Achhru Ram, for the Appellants. 

Mr. Mehr Chand Mahajan, for the Res- 
pondents. 

Abdul Qadir, J—The relationship be- 
tween the plaintiffs and the defendants 
will be illustrated by a pedigree table, 
which is given at the beginning of the 
judgment of the trial Court, and may be re- 
produced for facility of reference: 














MUHAMMAD 
| | | 
Bahawal Musammat Niamat Bibi= Mahbub Alam=-Musammat Sadar Din Makhdum Alam 
Jawahir Bibi 
j = | 
Sultan Muhammad Muhammad Musammat=Aman Ullah Abdullah 
Alam Akbar: Fazal Rasul Bib m 
plaintif No. 2, plaintiff No. l. Salam Ullah 
f : defendant No 1, 
| 
Ghulam Ghaus Muhammad Shafi 
plaintiff plaintiff 
No 3. No. 4. 
| ~~} — eS 
| : 
Nur Alam. Muhammad Hayat. Khan Muhammad | Shah Ghulam. 
- (or Muhammad 
, Jan Muhammad) } 
The property involved in the suit, out descendants of Makhdum Alam then 


of which this second appeal has arisen, 
-was one-third share of 1877 kanals 5 
marlas of land in two villages and the same 
share out of two houses in another village 
situated in Kharian Tahsil of Gujrat Dis- 
trict. It belonged to Mahbub Alam, who 
died in:1886 leaving behind him three 
brothers, Bahawal or Bahawal Bakhsh, 
Sadar Din ‘and Makhdum Alam, and two 
widows, Musammat Jawahir Bibi and Mu- 
sammat Niamat Bibi. On his death, the 
land was mutated in the names of his 
-widows. They gifted the property in favour 
of Aman Ullah, who was the nephew and 
son-in-law of the deceased, and mutation 
in his name was sanctioned on November 25, 
1886. The descendants of Makhdum Alam 
sued for a declaration that the gift by 
the widows in favourof Aman Ullah would 
not affect their reversionary rights and 
obtained a declaratory decree setting aside 
the gift of 1890. Musammat Jawahir Bibi, 
one of the widows, died in 1905, and the 


brought a suit for possession of that property, 


‘but it was dismissed because it was held 
that they could not sue in the life-time of 


the second widow, Musammat Niamat Bibi. 


‘The latter also died in 1920, and a third 


suit was brought by the descendants of 
Mahkdum Alam for their share of the pro- 
perty of Mahbub Alam, deceased, and 
it was decreed in their favour. 


The present plaintiffs are descendants 
of Bahawal, brother of Mahbub Alam, and 
claim one-third of the property left by 
him. The principal defendant is Moham- 
mad Salam Ullah, son of Aman Ullah. He 
opposes the claim of the descendants of 
Bahawal and pleads that the property had 
been mutated in favour of his father who 
was the khanadamad of Mahbub Alam and 
that Bahawal had consented to that muta- 
tion and the plaintifis are therefore estop- 
ped -from bringing this suit. He also 
pleaded that the property is not ancestral 
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qua the plaintiffs and that the suitis barred 
by time. 

Several issues were framed of which the 
following three are material for the pur- 
pose ofthe appeal before us: (1) Is the 
suit within limitation? (2) Are the plaint- 
iffs estopped from suing by their acts end 
conduct or on account of the alleged con- 
sent of Bahawal Bakhsh? (3) Are the lands 
at Bhola and Pohla villages ancestral qua 
the plaintiffs? The trial Court dismissed 
the suit as barred by time, holding that 
the right to sue accrued on the death of 
Musammat Niamat Bibi, in July, 1920, and 
the suit was lodged on February 25, 1923, 
and was clearly time-barred, as the limita- 
tion allowed by the Punjab Limitation (Cus- 
tom) Act, I of 1920, for the possession of 
ancestral immovable property, which has 
been alienated, and the alienation of 
which is challenged as not binding on the 
plaintiff according to custom, is three years 
from the date on which the right to sue 
accrued. No finding was givenon Issue, 

No. 3, as to the property being ancestral; 

on Issue No. 2 a finding was givenin favour 
of the plaintiffs. The plaintiffs appealed. 
The only question raised in appeal before 
the learned District Judge was that of 
limitation. He agreed with the trial Court 
in holding that the suit should have been 
brought within three years of the death 
of Musammat Naimat Bibi and was not 
within time. He therefore dismissed 
the appeal with costs. The plaintiffs 
have now preferred this second appeal, 
which has been argued before us by 
Mr. Achbru Ram and Mr, Mehr Chand 
Mahajan has argued the case for the res- 
pondents. ` 

As nas been already noticed, the court 
of first instance gave nofinding as to 
the character of the property and in the 
present litigation it has not been decided 
whether the property is ancestral qua the 
plaintiffs or is self-acquired. It may be 
noted that in the previous litigation, in 
which the descendants of Makhdum Alam 
succeeded in securing a decree in their 
favour for their one-third share of Mahbub 
Alam's property, it was heldthat the pro- 
perty was self-acquired. Before us Mr. 
Achhru Ram has practically conceded that 
if the property was ancestral, Act I of 
1920, applies to the case and the suit of 
his clients appears to have been rightly 
thrown out as barred by time. Hecontends 
however that the nature of the property 
has not been determined and suggests 
thatthe question should be gone into. It 
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is pointed.out however by Mr. Mehr Chand 
Mahajan, that the plaintiffs having defi-. 
nitely taken their stand on the ances- 
tral nature .of the property, should not be 
allowed in second appeal to shift their 
ground and it must be held that the suit 
as brought is time-barred. He invites at- 
tention to para. 8 of the plaint, which 
deszribes the property in dispute as an- 
cestral and to the statement of Muhimmad 
Fazal wh) clearly stated that the Jands 
as well as the houses in suit were ancestral 
property. The plaintiffs never accepted 
the proposition, on which the defendants 
rely, that the property was self-acquired 
and nosuch question was raised by them 
in the grounds of appeal, which they 
filed in this court. Healso adds that even 
in case of self-acquired property the suit 
of the plaintiffs cannot succeed as the pro- 
perty in dispute is in the possession of 
Salam Ullah, who is theson of the deceas- 
ed's daughter and in case of self- 
acquired property he is entitled to succeed 
in preference to collaterals, unless there 
is a special custom tə the contrary, but no 
such special custom has been pleaded by 
the plaintiffs at any stage. 

In my opinion the contention of Mr. 
Mehr Chand Mahajan should prevail. The. 
plaintiffs having all along maintained that 
the property was ancestral cannot in 
second appeal be allowed to take advantage 
of a plea which has not been raised by them 
before. Moreover, as has been mentioned 
above, even that plea cannot helpthem I 
hold therefore that the suit has been rightly 
dismissed as barred by time by the jcourts 
below and I would dismiss this appeal 
with costs. 


Shadi Lal, C. J.—I concur. — 
v. Appeal dismissed. . 


PATNA HIGH COURT 
Civil Appeal No. 82 of 1931 
July 10, 1933 
MaAOPHEKSON AND AGAtKWALA, Jd. 

HULAS NARAYAN MAHTO AND OTUB«S— 

DEFENDANTS —APPELLANTS 

versus 

KHUB LAL MAHTO anDotabas— l 

PLAINTIFFS — RESPONDENTS. 
_ Bengal Tenancy (Act zak Fie s. 22 (2)—Ap- 
a AN ga tne Bengal Tenancy Act applies 
only to transferable holdings., | 
Appeal from a decision of Sub-Judge,, 


Patna, dated January 29, 1931. 
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Mr. Bindeswari Prasad, for the Appel- 
lants. 

Messrs. Rai Guru Saran Prasad and Chan- 
dreshwar Prasad Sinha, for the Respond- 
ents. 

Agarwala, J.—This is an appeal by de- 
fendants No. 8,4, 7 and 8 against a preli- 
minary decree passed by the Subordinate 
Judge of Patna in a suit instituted by the 
plaintiff for partition of five annas and odd 
takhta of khewat No. 1-3 in village Malat- 
bigha in which the plaintiff has a half-share. 
The takhta comprises an area of 30.73 acres. 
This includes an area of 11.78 acres which 
has been recorded in the survey operations 
as bakasht land under Khata Nos. 22. Out 
of the lands recorded as bakasht in Khata 
No. 22 defendants Nos. 3, 4, 7 and 8 allege 
that 9°32 acres, which were detailed in 
their written statement was their raiyati 
and they claimed possession of it. 

The learned Subordinate Judge passed 
a preliminary decree for partition and 
directed that of the lands in Khata Nos. 22, 
12 plots were to be treated as held by de- 
fendants Nos. 3 to 8 under s. 22, cl. (2). 
Bengal Tenancy Act, and the remainder to 
be treated as bakasht of the maliks. De- 
fendants Nos. 3, 4, 7 and Shave appealed 
against the latter part of the decree and 
the plaintiff has preferred a cross-objection. 
With respect to 5°4 acres, which the defend- 
ants claimed as their ancestral kasht, it was 
alleged by them that it was land in respect 
of which Churaman Mahto had been enter- 
ed as raiyatin the thakbast khasra of 1839. 
The learned Subordinate Judge however 
has pointed out that there is no evidence 
whatsoever to identify the lands entered 
in the thakbast khasra in the name of 
Churaman Mahto with any of the lands 
recorded under khata No. 22. Nor has the 
learned Advocate who has appeared for the 
defendants been able to point out any 
evidence of identification of those lands. 

Cross-objection.— The plaintiff claimed 
that he was entitled to partition of the 
entire 11°78 acres of Khata No. 22 and 
adduced oral evidence to prove that this 
land had been in the joint cultivation of 
the maliks. That evidence has been dis- 
believed by the learned Subordinate Judge 
and no reference has been made to it in 
this appeal. The learned Subordinate 
Judge however pointed out that the plaintiff 
was entitled to partition unless the defend- 
ants were able to establish that they had 
acquired some right in the lands which 
attracted the operation of s. 22 (2), and after 
a review of the evidence held that with re- 
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gard to the 12 plots already referred . to, the 
defendants had established such a right. 
Section 22 (2) applies only to transferable 
holdings and the only evidence that the 
land in dispute in this suit is transferable 
is the evidence of D. w. No. 2, 
who was himself one of the defendants. 
This witness stated in cross-examination 
that there was a custom of transferability 
in the village. No documentary evidence 
wus produced on this point and there is no 
evidence to corroborate the evidence of 
this witness. ; 

It appears that in the survey operations one 
Durga Mahto filed an objection against the 
entry recording the land as bakasht and 
claiming itas his kaimi batai. That objec- 
tion however was disallowed by the Assis- 
tant Settlement Officer, who held that 
Durga Mahto was merely a tenamidar for 
one of the landlords who was his relative, 
and who was the predecessor-in-interest of 
the present defendants. There being no 
evidence which, in our opinion, is safficient 
to rebut the presumption of the Record of 
Rights that the land was bakasht malik, 
that pari of the learned Subordinate Judge’s 
decree which has directed this land to be 
treated askasht of defendants Nos. 3, 4,7 
and 8 must be set aside. The result there- 
fore is that the appeal of defendants Nos. 3, 
4,7 and 8 must be dismissed. The cross- 
appeal is allowed. In both cases the suc- 
cessful party is entitled to its costs. 

Macpherson, J.—I agree. 

N. Appeal dismissed. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal 
No. 1643 of 1931 
July 13, 1933 
DALIP SINGH, J. 

RADHE KISHAN-TIRATH RAM 
AND ANOTHEK— APPELLANTS 


VETSUS 
FATEH MUHAMMAD AND ANOTHER 
— RESPONDEN1S 

Provincial Insolvency Act (V of 1920), ss. 54 and 
75--Order on application by Official Recewer— Credi- 
tor's right of appeal—Undue preference—A pplicabili- 
tyofs 54 |, 

A creditor has a right of appeal from an order 
passed on an application by the Official Receiver under 
s 51 (4), Provincial Insolvency Act Niadarv Ramji 
Lal .2), followed, Ishar Das v. Ladha kam (l), 
referred to. 

The execution of a mortgage for a sum more than 
double of what was really due to a near relative 
points both to the dishonest intention of the alienor 
to give undue preference to his creditor and to the 
mala fides of the alienee who obviously Teserves the 
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extra consideration for the concealed benefit of the 
insolvent, ands, 54 applies to such cases, 

. E. ©. A. from an order’ of the 
Additional District Judge, Lyallpur, dated 
July 18, 1931. 

Messrs. J. L. Kapur and Nainsukh 
Gauba, for the Appellants. - 

Mr. Khurshaid Zaman for Mr. M.A. 
Majid, for the Respondents. 


Judgment.--In this case the Official 
Reciever applied under s. 54 (4), Insol- 
vency Act, to have an alienation made 
on October 13, 1928, by one Sikandar 
adjudicated an insolvent on March 6, 1931, 
declared void. The learned Additional 
District Judge held that the alienation in 
question which was mortgage, was bad so 
far as Rs. 3,000 of the consideration was 
concerned but was good so far as Rs. 2,000 
of the consideration was concerned and de- 
clared the transfer valid to the extent of 
Rs. 2,000 only. One of the creditors, Radha 
Kishan-Tirath Ram, appealed making the 
Official Receiver a respondent. Subsequent- 
ly the Official Receiver applied to be made 
an appellant and this was granted subject 
to all just exceptions. A preliminary 
objection has been taken that the creditor 
had no right to appeal and if the Official 
Receiver is to be taken as presenting the 
appeal, the appeal was time-barred on the 
date when he applied to be made a party. 
There is a ruling of this Court by a 
Single Judge reported as Ishar Das v. 
Ladha Ram (1), holding that the creditor 
is an aggrieved person in circumstances 
of this kind. That ruling is under the 
old Act. It followed an Allahabad ruling 
and an English ruling. The Legislature 
has since thought fit to alter the section. 
I prefer to follow the ruling reported as 
Niadar v. Ramji Lal (2), which holds that 
the creditor has a right of appeal in such 
circumstances. In the circumstances of 
this case moreover the Official! Receiver 
having applied to be made an appellant, 
I would in the circumstances extend time 


under s. 5 of the Limitation Act. The 
preliminary objection therefore fails. 
The facts are as follows: Two days 


before the mortgage in question, that 
is, on December 14, 1926, Fateh 
Muhammad, the alienee, who is a near 
relative of the-insolvent Sikandar, executed 
a promissory note for Rs, 2,000 in favour 
of Radha Kishan-Tirath Ram the appel- 
lant-creditor, who had attached certain 


(1) 62 Ind. Cas. 924; AIR 1921 Lah, 81. 
(2) 88 Ind Oas 944: A I R1925 AlL 549;47 A 849; 
LR6 A 463 Civ; 23 AL J 503, Sie 
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property of Sikandar, insolvent, under a 
decree and had also applied for his arrest. 
The insolvent was released for the time 
being from the execution proceedings. ` On 
December 16, 1928, the insolvent executed 
the mortgage ia favour of Fateh Muham- 
mad for the Rs. 2,000 consideration aris- 
ing from the promissory note mentioned 
above and for Rs. 3,000, prior debt alleged 
and found to be fictitious. 

It is contended before me that s. 54 does 
not apply to the facts of.the case and that 
the section governing thé case, if any, is 
s. 53, and an interesting point has been 
raised, namely, that the petition is time- 
barred because the transferor was adjudged 
insolvent on March 6, 1931. The petition 
on which he was adjudged insolvent is 
dated December 18, 1928, and the act of 
insolvency alleged against him was this 
very alienation of December 16, 1928. It 
is contended that under the terms of 
s. 53, as it stood before it was amended by 
Act X of 1930, the period of two years 
was to be reckoned from the adjudication, 
and this is supported by the Full Bench 
ruling of this Court. Under the Act as 
amended by Act X of 1930 the time has 
to be reckoned now for two years from 
the date of the presentation of the petition; 
It is contended onthe other hand, that as 
limitation is a question of procedure only 
the present application would be governed 
by the section as amended by Act X of 
1930. It is, however, unnecessary to go 
into this interesting question because it 
seems to me that the transaction does fall, 
within the terms of s. 54. By executing 
a promissory note Fateh Muhammad had 
become acreditor of the insolvent Sikandar 
for Rs. 2,000 and the transfer of property 
which was made, gave him an undue 
preference over the other creditors, and the 
petition was presented within three months 
after the date of the said alienation. It 
seems to me clear on the fact that the. 
execution of a mortgage for a sum more 
than double of what was really dueto a 
near relative points bothto the dishonest in- 
tentionof the alienor to give undue preference 
to his creditor and to the mala fides of 
the alienee who obviously reserved the 
extra consideration for the concealed 
benefit of the insolvent. In this view of 
the case as a transfer cannot be partly 
in good faith and partly in bad faith, I 
accept the appeal and set aside the 
alienation, but I order that Fateh Muham- 
mad, who was a creditor for Rs. 2,000, 
should rank as a creditor for that 
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amount as an unsecured debt along with 
the other creditors. No order as to costa. 
VR, Appeal accepted. 


amnion 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Appeal No. 225 of 1932 
January 17, 1933 

Fureers, J. O., AND RUPOHAND, A. J.C, 

PHOTO AND AnotitgR—APPBLLANTS 
versus 
EMPHROR—Obpposits Patty. 

Penal Code (Act XLV of i860), sse 84, 826—Com- 
mon intention—Acts done in furtherance of common 
intention—Trespassing into house for abduction— 
Causing grievous huri to pursuers while  escaping— 
Offence. 

Whether the criminal act complained of in any 
particular case has been done by oneor more accus- 
ed persons ia furtherance of the common intention 
of all must depend upon the facts of such case. {[p. 
266, col, 1 | 

Where allthe accused went together armed with 
deadly weapons with the object of abducting a woman 
from her husband’s house and to use force if neces- 
sary for the: purpose of attaining their object of 
abduction and of making their escape, and some of 
them while escaping caused grievous hurt to their 
pursuers i 

Held, they were guilty of an offence under a. 326, 
read with s. 34, Penal Code. 

[Case law referred. to. ] 

Cr. A. against the judgment of the Third 
Additional Sessions Judge, Hyderabad. 

Mr. D. N. O'Sullivan, for the Appellants. 

Mr. C. M. Lobo, The Public Prosecutor, for 
the Crown. 

Ferrers, J. C.—This is an appeal against 
the decision of the Additional Sessions 
Judgeof Hyderabad who has convicted the 
two appellants ‘of an offence punishable 
under s. 326, Indian Penal Code, and has 
sentenced them both to rigorous imprison- 
ment for ten years and a fine of Rs. 100 
each, 

The learned Pleader who argued this 
appeal began bysaying, that although the 
evidence of the prosecution might in some 
details be open to criticism, nevertheless 
he proposed to argue on the assumption 
that, in the main, the facts are as they 
have been found by the learned Judge to 
be. The facts so found are these: 

The offence took place in the village of 
Allahy Varyam. In that village there is a 
group of small houses clustered within the 
precincts of a common fence. On the 
night of March 7, 1932, Mahram, the man 
who hasbeen murdered was sleeping with 
his wife on a cot placed outside the door 
of their house. In the small hours of the 
morning, they were awakened by the 
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barking of a dog. They heard the sound 
of brushwood being dragged aside in 
order to make a gap in the ring-fence. 
Mahram sprang up and made his way 
towards that noise. Through the gap 
which they had made, the two appellants 
accompanied by a man called Sijo, who 
at the time of this trial had not been: 
apprehended, forced their way in. Mahram 
caught hold of Photo and felled him to 
the ground. His wife Phatul screamed 
and two witnesses woke up and came to 
the rescue. Photo was lying crashed in 
the armsof Mahram. He shouted to his 
companions, the accused, to use their hat- 
chets. This they did. The dead man re- 
ceived anumber ofinjuries. The intruders 
were in this way enabled to make good 
their escape. Early in the morning a 
witness whose name is Arab went to report 
the crime to the Police. The nearest: 
Police Station is some six miles away,- 
Arab arrived there at about 9 O'clock. The 
Jamadar immediately set out for the scene 
of offence, There he found Mahram lying 
unconscious, At 2 O'clock he died. At 
8 O'clock on the same day the father of 
accused Janan produced the accused, 
Upon these facts charges were preferred 
of murder and of other offences, The con- 
viction has been under s. 326, Indian Penal 
Code. The remarks which led up to this 
conclusion are these :— 

“The accused certainly committed criminal trespass, 
an offence punishable under s. 447, Indian Penal Code. 
As I havealready held that it was Sijo who dealt 
the fatal blow, the question arises what is the liability 
of these two accused persons for the act of Saijo. In 
my opinion asthe accused went with Saijo for the 
purpose of abducting Mussamat Phatul and as they 
were armed with hatchets and lorhs it must be pre- 
sumed that their common intention was at leastto 
cause grievous hurt The liability of two accused there- 
fore extends at least to the causing of grievous hurt to ‘ 
the deceased Mahram an offence punishable under 
s. 4:6, Indian Penal Code read withs 24 Indian 
Penal Ovde,” 


It is this part of the judgment which has 
been the principal object of attack. The 
learned Pleader contends that the learn- 
ed Judge has here committed himself 
to an incorrect exposition of the law. In 
support of this contention, the following 
cases were quoted: Nur Khan v. Emperor 
(1), Emperor v. Mahabir (2), Satrughan 
Patar v. Emperor (3), Ramzan Ali v. Em- 


(1) 120 Ind Cas, 520; 24S L R96; Ind Rul. (1930) 
Sind 24; 31 Or. LJ 117; A I R 1930 Sind 99. 
(2) 19 Ind. Oas. 497; 14 Or, LJ 241; 160 Q 


19. 
(3) 50 Ind Cas 337; 200r. L J 289, 
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peror (4), Bhabataran Mahto v, Emperor (5) 
and Aniruadha v. Emperor (6). 

From these decisions the appellant has 
deduced the following three propositions of 
law. He says, first, there must be .a clear 
finding that the criminal act was done in 
furtherance of the common intention of all; 
secondly, it must be proved what that com- 
mon intention was; and,thirdly, if the court 
is unable tosay which of two theories is 
most probable, it is bound to take the 
view which is the most favourable to the 
accused, These propositions of law may 
be allowed to pass without comment. 

The Pleader then proceeds to rehearse 
his contentions of fact. He says that there 
has been no proof of any common intention. 
Hisargument is that of these three young 
men, Janan went with the object of com- 
mitting adultery with Kamul, Photo with 
the intention of committing adultery with 
Phatul andthe third with the intention of 
standing sentry for the other two. There 
was therefore, the Pleader contends, no in- 
tention common to the three, and for this 
reason s. 34cannot be applied. The argu- 
ment isingenious butin our opinion it is 
fallacious. It is quite clear what the com- 
mon intention was with which the criminal 
act in question wasdone. We have these 
facts: In the small hours of a dark night 
three young men met together. Hach had 
armed himself with a formidable weapon. 
They went to a neighbour's house, They 
dragged away the thorn-hedge. They 
broke into an enclosure. They were dis- 
covered by the inmates one of whom felled 
one of the intruders to the ground. There 
followed a fight in which one of the inmates 
of the house met his death. Now, it is 
clear in that fight the common intention of 
the three intruders was to fight their way 
throvgh and to effect their escape. It is also 
quite clear that the act by which Mahram 
met his death was done in furtherance of 
that intention to escape which was common to 
all the three invaders. < 
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The learned Judge has elected to proceed 
upon the strength of s. 34. The Pleader 
who altacks the use of that section has 
not referred tothe principal leading case 
on the subject. That case, which is a 
judgment of the Privy Council, will be 
found in Barendra Kumar Ghosh v. 


(4) 86 Ind, Cas. 150; AJ R 1925 Oudh $22; 120 L 
J 54; 26 Cr. L J710. 

(5) A IR 1915 Pat. 706. 

(6) 86 Ind. Cas. 475; A IR 1925 Oal. 913; 26 Or. L J 
827. i y 
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Emperor (7). Ths law is there discussed 
with such detail that it is unnecessary for 
us to attempt to goover the same ground 
again. On the true construction of g. 34 
of the Code, we have no doubt that the 
decision now under consideration can be 
justified. But on the fasts which the 
learned Judge has found, he might have 
cut the ground from under the feet of the 
defence. He might have made useofs. 114. 
He has founl that Photo called out to 
his companions to use their axes. The 
evidence which justifies him in so saying 
is clear. Phatul has used thess words: 
“When my husband was on the top of 
Photo, Photo accused said to Sijo and 
Janan ‘strike him, as he is taking the 
life outof me.’ Kamul, Ex. 10, 15 even more 
explicit. She says, “Photo called out to 
his companions ‘Use your hatchets, I am 
being crushed,’ The boy Haji Muhammad 
who is Hx. 12, also says that Photo asked 
his companions to do as they did. No doubt 
the Pleader for the appellant has criticised 
this evidence. He has pointed out that 
the details which these witnesses gave in 
the Sessions Cours were not to be found 
in the briefer statements which they made 
before the Committing ‘Magistrate. Never- 
theless we have here a clear finding of 
fact to which the learned Judge who 
heard the evidence was indubitably en- 
titled to come. That evidence, if it be true 
would-clearly show that one of the accused 
instigated the others to do what they did, 
He would therefore be an abettor present 
when the act was committed for which 
they would have been punishable in con- 
sequence of the abetment. However, into 
the application ofs. ll4 we need not go. 
We think the decisionis defensible upon 
the ground on which the learned Judge has 
elected to stand. 

As far asthe merits of the conviction 
are concerned, this was the only point on 
which the appeal was argued. We were 
however, also asked to modify the sentence 
of ten years’ rigorous imprisonment which 
was represented to be unduly severe. 
The maximum sentence which could be 
inflicted under s. 326, Indian Penal Code, 
is transportation for life. The présent. 
offence is very serious. The injured man 
actually died of his injuries. The motive 


{7) 85 Ind, Oas. 47; 52 O 
1925 P O1: (1925) MW N 
R 50, 27 Bom, L R 148; 6 
410 LJ 240; 48 M L J 543; 
R 1 Or; 26 Or, L J 431; 52 I 
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appears to have been an attempt at 
wife-lifting, an offence which is a prolific 
cause of crime in this country. It isan 
offence which must meet with condign 
punishment whenever it occurs, 

For thesereasons we confirm both the 
conviction and the sentence, and we dismiss 
this appeal. f 

Rupchand, A. J. C.—Whether the cri- 
minal act complained of in any particular 
case has been done by one or more ac- 
cused persons in furtherance of the common 
intention of all must depend upon the 
facts of each case, The facts of the pre- 
sent case indicate without a shadow of 
doubt that all the three accused went 
together armed with deadly weapons with 
the object of abducting Musammat Phatul 
from the house of Mahram and to use 
force if necessary for the purpose of attaining 
their object and for the purpose of mak- 
ing good their escape. They had tres- 
passed into the enclosure of Mahram, but 
before they could do anything more Mah- 
ram caught hold of the accused Photo 
and threw him on the ground, On that 
Photo callled for help and the result was 
that not only Mahram was fatally assaulted 
but two other persons Haji and {Mussamat 
Kamul who came to his help also received 
injuries. All the three accused made 
good theirescape. The deceased had no 
Jess than eight injuries, Nos. 2.3, 6 and7 
were given with lorhs; injuries Nos, 4,5 
and 8 were given witha sharp cutting in- 
strument such as an axe. That is the 
medical evidence. Haji, a boya sixteen 
years old, had no less than eight injuries 
which were in the nature of contusions. 
Musammat Kamul had no less than three 
injuries. 

Tt is no doubt true that the accused 
Photo did not use any weapon or Cause any 
injury. But that is not very material. 
The other two persons who accompanied 
him caused theinjuries at his bidding and 
for his benefit. ; | p 

Taking into consideration the circum- 
stances of this case there can be no doubt 
that the learned Judge was right in ap- 
plying 8. 34. à 

For these reasons I concur with the 
learned Judicial Commissioner. : 

N. Appeal dismissed. 
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_ LAHORE HIGH COURT | 
Criminal Revision Petition No. 1221 
‘of 1932 
December 19, 1932 
Barne, J. 
RAMPHUL SINGH AND OTHERS —CONVICTS 
— PETITIONERS 
VETSUS 
EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 108, 
489 —Dissemination or attempt to disseminate sedi- 
tious matter— Proceeding under s. 108— Propriety of 
EE kaka of fact, if can be interfered 
with, 

For the purpose of revision, findings of facts 
arrived at by the courts below are not usually in- 
terfered with and unless it can be shown that there 
was no evidence at all against any of the petitioners 
or at least no evidence which could reasonably be 
accepted by any court of law as sufficient to justify 
an order unders, 10%, Oriminal Procedure Code, 
interference would not be justified Swami Dayal 
v. Emperor (2), Tabri v Emperor (3) and Phakir 
Mandal v. Madar Mandal (41), referred to. 

Where the accused are alleged to have engaged in 
a continuous seditious propaganda in an organised 
manner, the mere fact that the forum of their activities 
is closed, owing to Police searches, will not neces- 
sarily show that the accused would not have, if left 
to themselves, resumed their activities. In such 
cases itis proper to take proceedings under s. 108, 
Oriminal Procedure Oode. The test is whether 
there is any evidence of dissemination or attempt to 
disseminate seditious matter by the accused, which 
could be reasonably accepted as sufficient to justify 
an order under s, 108, Oriminal Procedure Code.- 
Chiranji Lal v. Emperor (1), distinguished. 


Cr. R.P. from an order of the District 
Magistrate, Rohtak, dated July 15, 1932, 
affirming that of the Additional District 
Magistrate, Rohtak, dated June 6, 1932. 


Mr. Jiwan Lal Kapur, for the Petitioners, 

Mr. R. C. Soni, for The Government 
Advocate, for the Opposite Party. 

Judgment.—This is a petition for revi- 
sion arising out of proceedings under 
s. 108, Criminal Procedure Code. 

It appears that about November 1991, a 
branch of an All-India Association known 
asthe Hindustan Sewa Dal was opened at 
Rohtak in the Punjab. It was the first of 
its kind in this Province. Volunteers were 
enrolled for the purpose. The volun- 
teers were regularly drilled and lectures 
and instructions were given to them, 
Parades were held and the volunteers 
marched occasionally in military formation 
to different places. The avowed object of 
the association was to train and organise the 
people of India for national service and dis- 
ciplined self-sacrifice with a view to attain- 
ment of Swaraj by peaceful and legitimate 
means, but it is alleged by the prosecution 
that its activities were of a seditious char - 
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acter and the present petitioners are alleged 
to have taken part in those activities 
in various ways and disseminated 
seditious matter for the purpose. 
petitioners Parmashwaram and Desai, who 
belong tothe Madras and Bombay Presid- 
encies are said to have been instructors, 
who taught drill and gave lectures to the 
volunteers. Petitioner Sri Ram, who was 
Secretary ofthe Rohtak District Congress 
Committee is said to have helped in securing 
a site and financial assistance for the organi- 
zation, to have made seditious speeches in 
furtherance of its objects and taken part in 
its activities. Petitioner Ramphul Singh, 
who is a Pleader and was President of the 
Rohtak City Congress Committee is also 
alleged to have made seditious speeches in 
furtherance of its objects. The remaining 
three petitioners Salwant Singh, Bharat Singh 
and Hari Ram were volunteers. They are 
alleged to have taken part in the activities 
of the association and at times disseminated 
seditious matter. The learned Magistrate 
has held it to be proved that Parmeshwa- 
ram and Desai disseminated seditious 
matter and that the other petitioners abetted 
the dissemination in various ways. Par- 
mashwaram, Desai, Ramphul Singh and 
Sri Ram were ordered to execute a bond 
for good behaviour in rupees five thousand 
with one surety for one year and while 
Salwant Singh, Bharat Singh and Hari 
Ram were ordered toexecute a similar bond 
in three thousand for the same period. 
This order was passed on June 6, 1932. 
The petitioners appealed to the District 
Magistrate but the appeal was dismissed. 
The petitioner Ramphul Singh, Salwant 
Singh and Hari Ram were able to furnish 
the required security. The others are in 
jail. 

The learned Counsel for the petitioners 
has urged that this petition for revision 
should be treated as an appeal as the pro- 
ceedings must have been initiated with the 
approval of the District Magistrate who 
heard the appeal. There is nothing on the 
record to show that this was so and if it 
was, the proper course for the petitioners 
would have been to apply for transfer of 
the appeal from the court of the District 
Magistrate. This was not done. 

The next contention put forward was that 
even on the finding of the learned Magis- 
trate, there is nothing to show that the 
petitioners were likely to continue dis- 
semination of seditious matter and in the 
absence of such evidence, an order under 
a. 108, Criminal Procedure Code, which 
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section is of a preventive character was not 
justified. It was urged that the branch of 
the Hindustan Dal at Rohtak was closed 
in December 1931, after the Police had 
searched its premises and taken possession 
of various articles and ihere was no reason- 
able apprehension in the circumstances, 
that the petitioners would continue their 
seditious activities. Chiranji Lal v. 
Emperor (1), is cited in support of this 
contention. As regards this point, it 
must be borne in mind that the petitioners 
are alleged to have engaged in a continu- 
ous seditious propaganda. The mere fact 
that the branch of the Hindustan Sewa 
Dal was closed, apparently owing to Police 
searches, would not necessarily show that 
the petitioners would not have, if left to 
themselves, resumed their activities. On 
the other hand, if the allegations of the 
prosecution about the petitioners having 
repeatedly or continuously taken part in an 
organised seditious propaganda are correct, 
there would, I think, be a very reasonable 
ground for believing that the petitioners 
would continue their activities, if left un- 
checked. The Allehabad High Court ruling 
on which the learned Counsel has sought 
to rely isggasily distinguishable. In that 
case the “cused was alleged to have put 
up certain notices alleged to contain matter 
falling within the purview of s. 153-A, 
Indian Penal Code, on one occasion only. 
It was held that there was nothing on the 
record lo suggest that the accused would 
repeat ihe offence and the proper course 
would have been to prosecute him under 
s. 153-A, Indian Pena] Code. 


Coming to the merits of the case, it is 
urged that the learned District Magistrate 
has not discussed certain arguments or 
evidence relied on by the petitioners, It 
does not, however, appear whether the 
points now raised were pressed before the 
learned District Magistrate. The learned 
District Magistrate has dealt with the case 
at some length and the presumption is that 
he has dealt with such arguments as were 
put forward before him. 


For the purpose of revision, findings of 
facts arrived at by the courts below are not 
usually interfered with cf. Swami Dayal 
v. Emperor (2), Tabri v. Emperor (3) and 


(1) 114 Ind. Cas. 46; 56 A 854; A I R 1928 All, 
344, 26 A L J 813; 30 Cr. L J 216. É 

(2) 8 P R 1908 Or.: 15P W R 1908; 149 P L R 1908; 
7Cr L J353 

(3) 84 Ind Qas 937; A I R1925 Lah. 42; 6 Lah, LJ 
326; 26 Cr. L J 393 
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Phakir Mandal v. Madar Vandal (4),4 and 
unless it can be shown that there was no 
evidence at all against any of the petitioners 
or at least no evidence which could reason- 
ably be accepted by any court of law as 
sufficient to justify an order under 
s. 108, Oriminal Procedure Code, I 
do not think such interference would be 
justified in this case. Judging from this 
point of view, it seems to me there was 
sufficient evidence on the record to justify 
the order against petitioners Parmeshwa- 
ram and Sri Ram. Parmeshwaram’ was 
imported from Madras and was ap- 
parently the Chief Instructor of the volun- 
teers. He is alleged to have given seditious 
lectures on subjects like the atrocities com- 
mitted at Jallianwala Bagh, Martial Law, 
Bhagat Singh etc. Some ofthe volunteers 
who listened to these lectures have support- 
ed the prosecution case in this respect and 
the notes taken by them have also been 
produced. Sri Ram admittedly took a pro- 
minent part in establishing the branch of 
the Sewa Dal at Rohtak and there is evi- 
dence of several speeches made by him, 
which appear to fall within the scope of 
s. 124-A and justify the order under s. 108, 
Criminal Procedure Code, Desai, was, like 
Parmeshwaram, imported as an’Instructor 
from outside and has been alleged to have 
been giving seditious lectures likè Par- 
meshwaram. The evidence against him 
is practically the same as that against 
Parmeshwaram. But the record shows that 
he is only a youth aged about 15. It was 
stated on behalf of the Crown in the course 
of the arguments that he is about -20 by 
appearance; this may possibly be so, but 
so far as the record goes, the learned 
Magistrate appears to have accepted the 
statement of Desai as regards his age without 
any comment. The evidence shows that 
Parmeshwaram complained of the ineffi- 
ciency of this youth and in view of his 
age, he could hardly have played any im- 
portant part. He was ordered to furnish 
security of Rs. 5,000 for a period of one 
year. He was unable to furnish the secur- 
ity and has been in jail. The amount of 
security demanded from this petitioner 
(Rs. 5,000) seems to be clearly excessive. 
In view of all the circumstances, I reduce the 
period of security to the time already spent 
by this petitioner in jail. 

The evidence against Ramphul Singh was 
that he made two seditious speeches, one 

(4) 184 Ind. Cas. 915; 58 C 1081; A IR 1931 Cal. 
619; 35 O W N 374; (1931) Or Oas. 803; Ind. Rul. 
(1931) Oal. 915; 32 Or. Ld 1237, 
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at Bohar and another at Rohtak at the 
time of the inauguration of the Sewa Dal 
branch when he is said to have hoisted the 
National flag. As regards the first speech, 
there is only the evidence of Ragh- 
bir Singh (P. W. No, 2). He did not 
take down any notes or send any report in 
writing. A Patwari is said to have taken 
down notes and sent a report but that 
report has not been produced. As regards 
the second speech, a brief report has been 
produced. Ramphul Singh has denied 
having made the speech, but the courts 
below have accepted the prosecution evi- 
dence in support of it, as well as the evi- 
dence in support of the first speech, Even 
assuming that these speeches considered 
in relation to the occasion and attendant 
circumstances fell within the purview of 
8. 124-A, Indian Penal Vode, the evidence 
cannot be said to be very strong. There 
is no other evidence of any direct connec- 
tion of this petitioner with the activities of 
the Sewa Dal and in the circumstances, the 
securily demanded seems to be in any case 
excessive. In view of all the facts, I reduce 
the period of security in the case of this 
petitioner also to the period which has 
already elapsed. 

As regards the remaining petitioners, viz., 
Hari Ram, Salwant Singh, Bharat Singh, 
the facts relied upon by the learned Magis- 
trate do not appear to be sufficient to justify 
an order under s. 108, Criminal Procedure 
Code. These men were merely volunteers 
and are said to have taken part in parades, 
drills, route-marches etc. Bharat Singh 
and Salwant Singh are said to have helped 
Varmeshwaram by interpreting his words 
when he gave lectures or instructions. 
But the evidence shows that Parmeshwaram 
did know Urdu (though not perhaps very 
well) and it does not appear what words 
were interpreted by these persons and on 
what occasions. There is no evidence worth 
the name about any seditious speeches 
made by them. It may be that the activ- 
ities of the Sewa Dal were of a seditious 
character and these men may be guilty of 
criminal conspiracy or some other offence. 
But the question for consideration for the 
purpose of this petition is whether there is 
any evidence of dissemination or attempt 
to disseminate seditious matter by these 
men which could be reasonably accepted 
as sufficient to justify an order under s. 108, 
Criminal Procedure Code. There seems to 
be no such evidence on this record. 

As a result I dismiss the petition of 
Parmeshwaram and Sri Ram. I reduce the 
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period of security in the case of Desai and 
Ramphul Singh to the period which has 
already elapsed and I set aside the order 
demanding security from Salwant Singh, 
Bharat Singh and Hari Ram. 
N. Petition dismissed. 
LAHORE HIGH COURT 
Second Civil Appeal No. 2726 of 1928 
June 27,1933 
ADDISON AND AGHA Hatpar, JJ. | 
GULAB PLAINTIFF—AÅPPELLANT 
versus 
. Musammat SARWAR JAN AND ANOTHER— 
DEFENDANTS— RESPUNDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 111 and 
120—Sale by de facto guardian—Money left with 
vendee to be paid to minors on attaining majority— 
Suit by guardiun as reversioner for the money— 
Limitation for suit— Applicability of Art. 120. 

S and C weretwo minor girls, Gas their de 
facto guardian sold a certain property and it was 
stipulated that money should remain with vendee 
and should be paid to S andC on their attaining 
majority. S got married when she was a minor and 
by Oustomary Law lostthe right to the purchase 
money and the right in the purchase-money devolv- 
ed on C who died as a minor, G as reversioner 
filed a suit againstthe vendee for the purchase 
money. Vendee pleaded that the suit was barred by 
limitation under Art, lil: 

Held, that Art 111 did not apply as G was not 
the vendor but Art 120 applied, and limitation 
ran from the date of the death of Č when right to 
sue accrued to Gand that the suit was not time-barred. 

S. Civ. A. from the decree of the District 
Judge, Rawalpandi, dated October 12, 1928. 

Mr. Khurshaid Zaman, for the Appellant. 

Mr. Gobind Ram Khanna, for the Respon- 
dents. 7 

Agha Haidar, J—This appeal arises 
out of a suit for the recovery of a sum of 
Rs. 2,477-3-0. The trial Court dismissed 
the plaintiff’s suit. The plaintiff went up 
in appeal and the learned Judge of the 
lower Appellate Court affirmed the decree of 
the trial Court and dismissed the appeal, hold- 
ing that the plaintiff's suit was barred by 
limitation. Having regard to the circum- 
stances of the case the learned Judge ordered 
that the plaintif-appellant would receive 
his costs from the defendants-respondents 
throughout, The plaintiff has come to this 
court in second appeal. 

On February 12,1920, Gulab, plaintif, 
acting as the guardian of the two minor 
girls, namely, Musammat Sarwar Jan and 
Musammat Chanon, daughters of one Kalu, 
sold 8 kanals 17 marlas of land to defendant 
No, 2 for asum of Rs.1,770. It was stipu- 
lated that this amount shall remain with 
the vendee who shall deposit it in the 
Punjab National Bank and that on minors’ 
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attaining majority, the money shall be paid 
to them on their executing a receipt joint- 
ly with the plaintiff. It is admitted that 
the money was not deposited in the Bank 
by the vendee, In November 1920 Musam- 
mat Sarwar Jan while still a minor married. 
Under the Customary Law which governed 
the family of the vendors, she lost her 
right in the purchase-money which devolv- 
ed on her sister, Musammat Chanon with 
the result that ‘the whole of the said 
purchase money became the property of 
younger girl, Musammat Chanon. 

In December 1921, Musammat Chanon 
died while she was a minor. The plaint- 
iff asyreversioner, became entitled to the 
whole of the purchase-money which was 
lying with the vendee defendant. In 
order to obviate any objections that might 
be taken by the defendants the plaintiff 
obtained a Succession Certificate on October 
14, 1922. The plaintiff served the defendant- 
vendee with a notice demaading the money. 
On his refusal to pay, the plaintiff brought 
the present action on November 12, 1926. 
‘A number of pleas were raised in defence 
but one of the pleas with which we are 
concerned in the present appeal, was one 
of limitation. Various issues were framed 
on these pleas and the trial Court decided 
all of them in favourof the defendant 
and dismissed the plaintiffs suit. The 
aside 
the findings of the trial Court on all the other 
issues but held that Art. 111, Limitation 
Act, applied to the case and therefore 
the plaintiff's suit was barred by limitation. 
The court accordingly dismissed the appeal. 


In second appeal it was argued by the 
learned Counsel for the plaintiff-appellant 
that Art. 111, Limitation Act, didnot apply 
because the plaintiff was aot the vendor 
of the property, but had acted merely 
asthe de facto guardian of the two minor 
girls under the Customary Law, His case 
is that having regard to the terms of the 
sale-deed and the position of the parties to 
the sale transaction, a trust was created 
in favour of the two minor girlsand that 
the defendant was holding the purchase 
money forthe benefit ofthe girls. Musammat 
Sarwar Jan having married lost her right 
in the purchase money, and, on the death 
of Musammat Chanon in December 1921, 
the trust was exhausted and there was 
no cestui que trust left to claim the 
money. This being the position the plaint- 
iff's right as a reversioner came into exist- 
ence immediately on the death of Musam- 
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mat Chanon in December 1921, and as the 
present suit was .instituted within a period 
of six years of the death of Musammat Chan- 
on, it was within time, in view of Art. 120 
Limitation Act, which applied to the case, 
This contention seems to be well-founded. 
Having regard to the history of the tran- 
saction and the facts and circumstances 
leading to the present suit, it appears that 
there is no article of Sch. I], Limitation Act 
which applies exactly to the case. This 
being so, the court is thrown back upon the 
residuary Art. 120 and the period of limi- 
tation would, therefore, begin to run when 
the right to sue accrued. Clearly the 
plaintiff could not bring a suit for the 
recovery of the trust money while Musammat 
Sarwar Jan remained unmarried or when 
Musammat Chanon was in life. Now Musani- 
mat Sarwar Jan having married and 
Musammat Chanon having died,the right 
of the plaintiff came into existence after 
these two events had happened. This 
being sothe case is governed by Art. 120, 
Limitation Act, and the judgment of the 
lower Appellate Court asregards the ques- 
tion of limitation cannot stand. 

I would therefore allow the appeal and, 
setting aside the decree of the lower Appel- 
late Court, decree the plaintiff's suit for 
the recovery of Rs. 1,770 principal and 
Rs. 707-8-O interest Ks. 2,.477-8-0 with costs 
throughout. There is a cross-appeal (No. 241 
of 1929) regarding costs. Having regard 
to what has been stated above, this appeal 
must necessarily fail. Accordingly I dis- 


miss it. À 
Addison, J.—I concur. 
VeR, Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 2371 of 1928 
4 June 29, 1933 
ADDISON AND AGHA HAIDAR, JJ. 
RALLA AND oTHERS~ PLal\TIFFS 
— APPELLANTS 
VETSUS 
ATTRA AND aNoTHER— DEFENDANTS 
~ RESPONDENTS, 

Punjab Limitation (Custom) Act (I of 1920), s 7, 
Sch I, Art 2 (b)—Adoption by childless proprietor 
~—Gift—Suit by collaterals for declaration of in- 
validity of gift deed and adoption—Second appeal— 
High Court declaring gift invalid—Question of adop- 
tion not considered for want of certificate— Death ‘of 
proprietor—Suit for possession by reversioners— Limi- 
ration for suit— Punjab Courts Act (VI of 1918), s. 41 
| A sonless Jat adopted 
gift of his landed property 


a boy and made a 
and houses in his 
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favour. The collaterals instituted a suit for declara- 
tion that the adoption was invalid, and that the 
gift wasof no effect as far as their interest as 
reversioners was concerned. The trial Court decreed 
the suit and the court of first appeal dismissed the 
suit. In second appeal, the High :Court held that 
the gift was not valid under the Oustomary Law 
applicable to the parties but declined to go into the 
question of adoption as the defendants did not 
produce a certificate regarding the question of 
adoption from the District Judge, as required by ' 
s. 41 (3), Punjab Courts Act. On the death of the 
proprietor, the reversionera sued for possession of 
the properties and were met by the plea that they 
had to file a suit for declaration before suing for 
possession : 

Held, that asthe plaintiffs had already got a dec- 
laration in their favour both on the question of adop- 
tion as on that of the gift, it was futile to argue that 
under the provisions of s. 7, Punjab Limitation 
(Custom) Act, it was incumbent upon the plaintiffs 
to bring a suitfor a declaration and, after obtain- 
ing that declaration, to file a suit for possession 
and that thesuit was certainly within the period 
prescribed by the Scheduleattached to the Punjab 
Limitation (Custom) Act, being governed by Art. 2 
(b) thereof. [p. 271, col. 2] 

Held, also that the principle, that if there are several 
points before a Court of Appeal and that court chooses 
to decide theappeal ou acertain point, leaving the 
other points undecided, then the question involved 
in those other points remainsopen and would not 
be subject to the rule of res judicata and it would be 
open to the parties to re-agitate such questions as have 
been left undecided, did not apply to thecase [ibid] 

S. ©. A. from the decree of the District 
Judge, Hoshiarpur, dated July 18, 1928, 

Lala Badri Das, R. B.,for the Appellants: 

Messrs. Asa Ram Aggarwal and-J. N. 
Aggarwal, the for Respondents. 

Agha Haidar, J.—This appeal arises 
out of asuit for possession of certain lands 
‘and houses. The trial Court decreed the 
plaintiffs’ claim in its entirety decid- 
ing all the issues in his favour, but the 
District Judge, on appeal by the defendant 
Atra, dismissed the plaintiffs’ suit on the 
question of limitation only, leaving the 
other points in the appeal before him 
undecided. The plaintiffs have now come 
up in second appeal to this Court. One 
Nathu was a sonless Jat. On May 28, 
1890, he adopted the defendant, Atra, 
who was related to him as the grandson 
of his father’s sister. Atra continued 
to live with Nathu for a number of years 
and eventually, on September 11, 1913, 
Nathu made a gift of his landed property 
and houses in his favour. On February 5, 
1914, the then collaterals of Nathu who are 
now representd by the plaintiffs, instituted 
a suit for a declaration thatthe adoption of 
Atra by Nathu was invalid, that the gift in 
his favour was of no effect and, on the death 
of Nathu, their interests as reversioners 
shall not,in any way, be affected. On 
January 15, 1915, the trial Court decreed 
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the plaintifs’ suit. The defendants went 
up inappeal and the learned District Judge 
on April 8, 1915, allowed the appeal and 
dismissed the plaintiffs’ suit. The plaintifis 
then went up in second appeal to the 
Chief Court (Civil Appeal No. 1160 of 
1915) and, on May 31, 19:8, a Division 
Bench of that Court set aside the decision 
: of the lower Appellate Court and remand- 
ed the case for the decision of the case 
on the merits. The case accordingly came 
before the District Judge for decision and 
he held that the gift in favour of the defend- 
ant, Atra, by Nathu was not valid, 

He also recorded a finding that the 
‘adoption of Atra by Nathu was ineffectual 
and the rights of reversioners would not, 
in any way, be affected on the death of 
Nathu. On these findings the appeal by 
the defendants Nathu and Atra, was 
dismissed and the decree of the trial Court 
wasupheld. This was on January 10, 1919. 
Against this decision there was a second 
appeal (Civil Appeal No. 866 of 1919) to 
the High Court and the decisionis to be 
found reported as Nathu v. Banna (1). The 
learned Judges held that the gift in favour 
of Atra was not valid under the Oustom- 
ary Law applicable .to the parties, 
On the question of adoption they found 
that they could not go into the matter 
because the defendants-appellants did not 
produce a certificate regarding the ques- 
tion of adoption from the District Judge, 
as required by s. 41 (3), Punjab Courts Act. 

In August 1925, Nathu died and the 
plaintiffs who are his reversioners, insti- 
tuted the present suit for possession on 
September 22, 1926. A number of issues 
were raised but we are primarily con- 
cerned in this appeal with the plea of 
limitation. The question of limitation is 
governed by the Punjab Limitation (Cus- 
tom) Act (Local Act I of 1920), The 
learned Counsel for the appellants has 
argued that, so far as the land in suit 
is concerned the case falls within the 
purview of Art.2(b) of the Schedule at- 
tached to the Punjab Limitation (Custom) 
Act, and as regardsthe houses the case 
comes under Art. 4 (6) of the said Act. 
His argument is that in the litigation 
which terminated with the judgment of 
Mr. Kennaway and affirmed by the High 
Court in Nathu v. Banna (1) his clients had 
already obtained a declaration declaring 
the giftas well as the adoption of the 
defendant invalid and hence there was 
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nothing left for them on the death of 
Nathu except to bring a suit for posses- 
sion as they had done. This argument 
seems to be well-founded. On a perusal 
of the judgment of Mr. Kennaway it ap- 
pears that the learned Judge had decided 
the question of the validity of the gift 
against the defendants and in doing so 
he had recorded findings which clearly 
show that in his opinion the adoption of 
Atra by Nathu was not valid under the 
Customary Law. Iam guite familiar with 
the well-recognised rule of law, which has 
been laid down in a number of decisions, 
that if there are several points before a 
Court of Appeal and that court chooses to 
decide the appeal on a certain point, 
leaving the other points undecided, then 
the question involved in those other points 
remains open and would not be subject 
to the rule of res judicata and it would be 
open to the parties to re-agitate such ques- 
tions as have been left undecided. That 
principle does not apply to the present 
case. 

The High Court decided the question 
of the validity of the gift which was 
legitimately before it but as regards the 
question of adoption it was precluded from 
going into it unless the reguisite certifi- 
cate under s. 41 (3), Punjab Courts Act, 
was forthcoming. This certificate admit- 
tedly was not forthcoming and therefore 
it was beyond the power and jurisdiction 
of the High Court to take up the ques- 
tion of adoption and give a decision upon 
it. This being so the decision of Mr. 
Kennaway on the question of adoption 
becomes final and it is binding upon the 
parties. The position therefore is that the 
plaintifs have already got a declaration 
in their favour both on the question of 
adoption as well as the gift and it is futile 
to argue that under the provisions of s. 7, 
Punjab Limitation (Custom) Act, if was 
incumbent upon the plaintiffs to bring a 
suit fora declaration and after obtaining 
that declaration to file a suit for posses- 
sion. Such a suit would be obviously 
misconceived and no Court of Justice 
would entertain it in view of the previous 
declarations which have already heen 
granted. The result therefore is that the 
declaration having been obtained by the 
plaintiffs they were fully entitled to bring 
the present suit which is certainly within 
the period prescribed . by the Schedule at- 
tached to the Punjab Limitation (Custom) 
Act. In this view I would allow the ap- 
peal and set aside the decision of the 
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learned Judge of the lower Appellate 
Court. i 
Mr Jagan Nath: Aggrawal who appear- 
ed on behalf of the respondents, urged that 
ic would be necessary to order a remand 
in view of the fact that the learned Judge 
of the lower Appellate Court has refrained 
from recording any finding on issue No. 9 
which is to be found at page6 ot the 
paper-book. There is substance in this 
Objection but Mr. Badri Das has offered 
to pay a swn of Rs. 300 to Mr. Jagan 
Nath’s client Atra in full satisfaction of 
any amount which might be due to him 
in respect of any sum which he might 
have paid for the redemption of any por- 
tion of the property in suit. Mr. Jagan 
Nath Aggarwal has accepted the offer of 
Mr. Badri Das. This being so it is not 
necessary to order any remand for the 
trialof this issue by the lower Appellate 
Court. It is agreed that there isno other 
issue which is of any importance for the 
purpose of the case. The appellants would 
pay to the respondent Atra a sum of 
‘Rs. 300. The order asto costsmade by the 
learned Judge of the lower Appellate Court 
shall stand. The plaintifis-appellants shall 
be entitled to deduct the amount of costs 
of this appeal which are hereby allowed 
to them against the defendant-respondent, 
Aira, from the sum of Rs.300 and to pay 
the balance to him before they obtain 
possession. Having regard to the decision 
‘recorded above, the cross-objections fail and 
are hereby. dismissed but without costs. 
Addison, J.—I agree. . 
N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 196 of 1930 
February 6, 1933 
BENNET, J. 

M. AKHTAR HUSAIN KHAN AND ANOTHER 
— DEeFENvANTS— APPELLANTS 
versus 
Tun COLLECTOR or DISTRIOT 
BAREILLY and of. .ERS—PLAINTIFES 
“AND ANOTHEX—DEFENDANTS— RESPONDENTS 

Easements Act (V of 1882, s. 15—Use of land— 
Payment made jor use of land—Iight by prescription, 
if arises, ; 

Where a person makes a payment for the use of 
land such user is by license and is not a user by 
‘right, and it is only a user by right which can 
give rise toa right of prescription within tbe mean- 
‘ng of 8.15 of the Easements Act. The useof a 
piece of land by certain cartmen crossing it on pay- 
ment to certain others does not give rise to any 
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prescriptive right because by making such payment 
the cartmen acknowledge the title of the persons to 
whom they pay. 

S. O. A. from a decision of the District 
Judge, Bareilly, dated May 14, 1929. 

Messrs. Mukhtar Ahmad and Akhtar 
Husain Khan, for the Appellants. 

Mr. Muhammad Ismail, (The Government 
Advocate), Messrs. S. N. Seth and G. S. 
Pathak, for the Respondents, 

Judgment.—This is an appeal by de- 
fendants Nos. 1 and 2 against a decree of 
the lower Appellate Court. The plaintiffs 
sued for and obtained a decree from the 
court of first instance declaring that for 
carts, horses and pedestrians to reach the: 
plaintiffs’ shop in the disputed chowk there 
isa right of passage from the west through 
the Sarai road over the phar of the shops of 
defendants Nos. 1 and 2 and for perpetual 
injunction against defendants Nos. 1 and 
2 ordering them to open that passage from 
any place they think convenient and never 
to block the passage again. The plaintiffs 
were granted costs against defendants 
Nos. 1 and 2, end defendants Nos. 3 and 4 
were ordered to bear their own costs. De- 
fendants “Nos. 1 and 2 appealed to the 
lower Appellate Court. That court amend- 
ed the decree to the effect that the plaint- 
iffs including defendants Nos. 3 and 4 
would give 20 feet along the main road 
as an entrance at the place most convenient 
to them, presumably from the east corner 
of defendants Nos. 1 and 2’s small shop on 
the main road and defendants Nos. 1 and 2 
Will give 20 feet along the small road 
at the place most convenient to them. 
Parties will bear their own costs through- 
out. Defendants Nos. 1 and 2 have come 
in second appeal to this court and an issue 
was remitted to the following effect :— 

“ Have the plaintiffs acquired an easement of right 
of way over the land of defendants Nos. 1 and 2 from 
the Sarai Ahmad road on the west to the shops of the 
plaintiffs by user for a period of 20 years?" 

The finding of the lower Appellate Court 
is in the negative. 

It is contended, however, by learned 
Counsel for the plaintiffs that the finding 
is defective. The finding on remand 
states : : 

“ My finding on this issue, therefore, is that any 
right that the plaintiffs may have acquired has been 
defeated by obstruction on the part of the appellant 


for more than two years prior to the filing of this 
suit.” . 


The learned Counsel contended in regard 
to this that the court should have come to 
a clear finding as to whether a right of 
easement had been acquired at some period 
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by user for 20 years. -But s. 15 of ‘the 
Hasements Act lays down: 

““’ Hach of the said periods of 20 years shall be 
taken to be a period ending within two years next 


before the institution of the suit wherein the claim 
to which such period relates is contested.” 


We are, therefore, concerned in this case, 
which is a case claiming a right of ease- 
ment for the plaintiffs, with a period 20 
years which is to end within two years of 
the present plaint. It is of no importance 
to the present suit whether there was or 
was not a period of 20 years’ user at some 
period beyond two years before the present 
plaint, It is obvious, for instance, that a 
period of 20 years'user in the fifteenth century 
would have no bearing on the present sait. 
The lower Court has found that there was 
no period of 20 years’ user ending within 
two years of the plaint, and, therefore, the 
plaintiff has not established a right of 


easement by prescription within the mean- - 


ing of s. 15 of the Indian Easements Act, 

Some further argument was made by the 
learned Counsel in regard to a finding. 
of fact which was expressed as follows :— 

.“ The issue, however, on which I am required to 
givea finding cleirly.relates tos. 15, Some passages 
are referred to, fur instance, in the cross-examina- 
tion of Khudayar Khan (D, W. No. 6), which it is. 
contended go to show that .the fees were charged’ 
for the use of the strip of land (phar) and not for 
for crossing over it. There does, however, appear 
to me to be definite evidence that the right to cross 
this strip had been obstructed for some years back by, 


Rasul Bakhsh. The statement of Khudayar Khan: 


(D. W. No. 6, is quite clear on the point.” 


The learned Judge had before his mind - 


the argument now put forward by learned 
Counsel for the plaintiffs’ respondents to 
the effect that there was a payment by a. 
defendant who is stated to be Rasul Bakhsh 
for the use of astrip of land and not for 
crossing it. But the Judge .found on the: 
facts that it was for crossing the strip of 
land that the payment was made, and that 
there was the ohstruction. by the defend- 
ants of the crossing of .the land in question., 
Such an obstruction shows that there was 
not an user ‘‘ asof right without interrup- 
tion” within the meaning of s, 15 for the’ 
term in question. Where a person makes, 
a payment for the use of land, such user 
is by license and is not a user by right, 
and itis only a user by right which. can- 
give rise toaright.of prescription within 
the meaning of s. 15 of the Easements Act. 
The use of the land by cartmen crossing it 
on payment to the defendants does. not 
give rise to any prescriptive right because 


by making such a payment the cartmen. 


acknowledge the ,title.of the, persons . to. 
whom they pay. This is a common mistake 
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in the law of prescription.. I hold, there-. 
fore, that the appeal succeeds and that the. 
plaintiffs have not acquired a right of 
easement over the land in question. 
Accordingly Iset aside the decrees of the 
lower Appellate Court and dismiss the suit 
of the plaintiffs with coststhroughout in 
favour of defendants Nos. 1 and 2 appel- 
lants.: a ki 
- Some argument was made-on behalf of 
defendant No..3 respondent, and it was 
claimed by learned Counsel that he was not 
a necessary party in this appeal and that 
he should get his costs from defendants 
Nos. land 2, appellants. The position of 
defendant No. 3 has been already noted in 
regard to the decrees in question: Defendant’ 
No.3 was not interested to contest the 
appeal of defendants Nos. land 2, as in 
this appeal defendants Nos. 1 and 2 asked 
that this court should set aside all the 
decrees of the courts below and dismiss the 
suit of the plaintiffs Defendant No. 3 was, 
therefore, a pro forna respondent. It was 
not necessaty for defendant No, 3 to enter 
any appearance in this court, and ‘the 
learned Counsel appearing for defendant 
No. 3 admits that he has not contested the’ 
appeal. His appearance here before me’ 
appears to have been due to another appeal 
which is not connected with the present 
appeal and which has been already dis- 
posed of, S. A. No. 1236 of 1929 by Bhairon. 
Singh, defendant No. 3. Under these cir- 
cumstances, I hold that defendant No. 3 
should pay his costs in this court and should 
pay his costs in the court of. first instance. 
As regards the costs in the lower Appellate 
Court J have ‘already held in S. A. No, 1236 
of 1929, that defendants Nos. | and 3 should 
paythe costs of defendant No. 3 in the 
lower Appellate Court and of defendant 
No. 3 in that appeal in this court for’ 
reasons therein stated, and that order 

stands. ` i 
N. . ' Appeal allowed. 


LAHORE HIGH COURT 
Civil Miscellaneous: Petition No. 641 
of 1932 - ` 
i :July 13, 1933 
: Jar Lau AND -MONROER, JJ. 2 0. 
Messrs. SHER SINGH NATHU RAM—~ 
` ` ASSESSEES —PBTITiONERS Ers 
: TETSUS .. a 
INGOME-TAX. COMMISSIONER, - 
- PUNJAB, DELHI AND NORTH WEST 
FRONTIER—Opposits Party. .-. - 
Income Taw Act (XI of 1922), 98. 25-A, 66 (3)~ 


974 
Questions asto meaning of: the word ‘partition’ in 
s 25-A and as to whether a finding of the Income 
Tax Officer is supported by .evidence—Whether ques- 
tions of law. . 

A question asto the meaning of the word parti- 
tion in s. 25-4, Income Tax Act and a question as 
to whether the’ income-tax authority acted on any 
evidence in a casein reaching the conclusion that 
the transac jons of the deposits of certain amounts in 
the assessee’s shop were bogus transactions, are ques- 
tions of law. - : e 

‘Mr. HJC. Kumar, for the Petitioners. 

Messrs. J. N. Aggarwal and J. L. Kapur, 
. for the Opposite Party. 

Order.— Under s. 66 (3), Income-tax Act, 
the assessees, , Messrs. Sher Singh and 
Nathu Ram have made an, application that 

he Commissioner of Income-tax be requir- 


d to state two questions of law for the opinion . 


of this court.. 

Before ‘stating the question of law pro- 
pounded. by the petitioners: it is necessary 
to state in brief certain facts which appear 
from the order of the Commissioner. It 
seems that the petitioners were. originally 
assessed asa joint Hindu family. During 
the year of assessment they. made an ap- 
plication under s. 25-A, Income-tax Act pto 
the assessing authority that they had 
effected a partition of the joint family prop- 
erty.: The Income-tax Officer held that 
there had been no partition of the joint 
family property and proceeded to assess the 
petitioner as before. | | 

In thé course of the assessment a claim 
was made thatthe interest paid by the as- 
sessees to: certain ladies of their family who 
apparently ‘are married to some of the 
members of the family on the deposite 
made by them in the firm should he 
deducted from the assessment. The Income- 


tax Officer declined to admit this claim. He ` 


was of the opinion that the transactions were 
bogus ones and that the assessees had wot 
proved by any evidence that the amounts 
deposited belonged to the ladies and not 
to their respective husbands. 
therefore arise and they both appear to be 
questions of law, One is as to the meaning 
of the word partition as used ins, 25-A, 
Income-tax Act. The question is whether 
the word is used in the sense in which it is 
understood in the Hindu Law or whether in 
order to bring into operation the provisions 
of s. 25-A, a partition of the joint family 
property by metes and bounds is essential, 
The second question is whether the Income- 
tax authority acted on any evidence in this 
case in reaching the conclusion that the 
transactions of the deposits of the amounts 
in the assessee’s shop were bogus trana 
gactions. . Whe od f a 
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We consequently direct the Commissioner. 
to refer the following two questions for the 
opinion of this Court: (Ji Whether s. 25-A 
of the Act requires actual partition of the 
family property by metes and bounds as a 
condition precedent to the recognition of, 
a partition unders 25-A, Income-tax Act? 
(2) Whether the finding of the Income-tax 
Officer, that the money deposited with the 
assessees did not belong to the ladies in whose 
names it is deposited is supported by any 
evidence? 

The first question is, in our opinion, an 
important one and it is desirable therefore - 
that on the receipt of the reference the case 
be heaid by a Full Benchif the Chief 
Justice agrees to this.course. We direct 
that on the receipt of the reference the 
papers be laid before him for the con- 
stitution of a Full Bench. The costs of 
this petition shall be paid by the Com- 


. Doissioner. 


N. l Order accordingly. . 





PATNA HIGH COURT 
Civil Revision Application No. 38 of 1933 
September 1, 1933 
KuLwaANT Sanay, J. 

SUGHAR SAO—PETITIONER 
| versus $ 
GANPAT DAS AND ANGTHER-— OPPOSITH 
f PARTIES | f 
Civil Procedure Code (Act V of 1903), O. XXI, 
rr. 98, 99—Decree against member of joint family—, 
Sale—Obstruction to delivery of possession by other 
members—Remedy _ of auction-purohaser, regular 
euit. ` : | 
Where‘ anauction-purchaser ata sale in execution’ 
of an award was obstructed by certain members of. 
the joint family to which the judgment-debtor bes. 
longed, and an application by the auction-purchaser - 
for removal of obstruction was dismissed on the 
ground that the obstructors were claiming that they’ 
were in possession in good faith: ` : 
Held, that the question whether the judgment-. 
debtor was the manager of the family and whether 
all the members of the family were bound by the’ 
award was aquestion which hadto be determined 
by a regularsuit and notin a summary proceeding 
under Ò AKI, r. 93, Civil Procedure Code and the- - 
court was justitied in diamissing the application, The. 
remedy of ihe decrec-holder was by way of a regular 
suit and not by application for revision against the 
order of dismigsal. 
G. R. P, from an order of the Sub-. 
Judge, Patna, dated December 23, 1932, 
Mr. „Harihar Prasad Sinha, for the Peti- 
tioner. : , : 
Messrs, K. N. Lal and Saihid Alt Khan, ` 
for the Opposite Parties. f 
Judgment.—This is an application in, - 
revision against the, order of the Sub- 
ordinate Judge of Patna -under O. XXI 
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r. 99, Civil Procedure Code, dismissing, 
the ‘application òf. the, “aiiction-purchaser 


under O. XXI. r” 97 of the’ Code. The. 


pétitioner pirchased a hétisé in execution. 
ofan award) made by- thé Registrar of. 
the Co-operative ‘Societiés in favour of the’ 
Trades Co-operativé Bank. “He complains 
that on going to take possession, of the 
house he” was. resisted by the. opposite 
party who are the brothers. of the judg- 
ment-debtor Goverdhan Das against whom, 
the award was made. There;is no al- 
legation that the obstruction” was caused 
by the judgment-debtor or by the opposite 
party at the instigation of the judgment- 
debtor. In fact. it is alleged that the’ 


opposite party themselves offered resistance’ | 


in their. own right as brothers and mem- 
bers of-the joint. family of  Goverdhan 
Das. The learned Subordinate Judge has 
found that the brothers were not named as: 
judgment-debtors and were not’ proceeded 
against as such and the award obtained ` 
against Goverdhan Das alone didnot affect 
the title of the opposite party to remain | 
in ‘possession of the house to the’- extent 
of their 2-3rds share. Under O. ‘XXI, | 
r. 98, the court could put the auction-pur- 
chaser into possession of the property only 
if it found, that the obstruction or re- 
sistance had “been occasioned without any 
just cause. by the judgment-debtor or by: 
some other person at his instigation. As 
I have said this is not the -allegation 
and consequently not the finding. Under 
O. XXI, r. 99,if the court is satisfied that 
resistance or obstruction was occasioned 
by any person other than the judgment- 
debtor claiming in good faith to be in 
possession ‘of the property on his own ac- 
count the court is‘boundto make an or~ 
der - dismissing the application. i 


This is what has happened in this case: 
and the order of the Court below finding 
that the opposite party were claiming-in 
good faith to be in possessionis an order 
which cannot be interfered with: The - 
remedy of the petitioner lies not by way 
of revision but by way of a regular suit. 
It is contended that as the. opposite party 
are members of. the joint family of Gover- 
dhan Das,. the award obtained against 
Goverdhan. Das is binding on ‘the opposite - 
party. The question whether: Goverdhan 
Das was the karta of the family-and re- 
presented the family and whetHer‘all the 
members of the family were bound by the 
award is a question which has tó be detér- 
mined by a regular ‘suit and not in a 
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summary proceeding under O. XXI, ri 99." 


-The application is dismissed with: costs:' 
hearing fee two gold mohurs. - | 
“ANG Application dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S. 
: COURT | me 


October 23, 1933: 
SUBADBAR, A. J.O. 
TULSIDAS JANGLYADAS KOSHTA 


— APPLICANT i 


Oriminal Revision Application No.2 70 of 


'. Yersus Se PP a 
OCHETANDAS DOMADAS AND ANOTHER— | 

' NON-APPLIGANTS, i 
Criminal Procedure Code (Act V-of 1898), ss. 202, 
5§2,-Application under s. 542 to District. Magistrate 
—-Procedure to be followed—Order for enquiry by- 
Sub-Divisional - Magistrate — Propriety of— District 
Magistrate calling back papers before enquiry is: 
finished and dismissing application—Legality of —' 
Unlawful detention, meaning of — Father. keeping: 
daughter with him against husband's wishes—Whether: 
unlawful detention — Hindu Law —Guardianship—: 
‘Criminal trial — Evidence — Magistrate expressing! 
opinion whether evidence of witness whom complainant: 
wishes to examine, is or is not necessary— Whether! 
proper . À | via ‘ 
When an application under s.- 552, Oriminal . Pros 
cedure Oode, is filed before theDistrict Magistrate, he; 
has no power toorder a preliminary enquiry by the. 
Sub-Divisional Magistrate as the provisions of s. 202, 
Oriminal Procedure Oode, do not apply to a-case under 
8,552. Ths former section clearly deals. with a 


` 


“complaint ofan offence”, while the: latter does not: . - 
is no complaint of.any . 


purport to do so. ‘There : 
“offance” under s. 552 with a” view. that -the Magis- 
trate, to whom it is made, should punish the ofender.: 
T lis section merely authorises a Presidency: Magis- 
trate'or District, Magistrate on proof of the required. 


‘facts, to restore an abducted female to liberty, or’ 


restorean unlawfully.detained minor female to’ the’ 


against unders. 552 is not an accused and liberty; 
is ’ therefore expressly ‘reserved to him bo “offer. 


. custody of her lawful guardian. A person proceeded ` 


himself as a witness in beh proceedings” bys. 340 (2) 


-of the Oode. If a preliminary enquiry is at all 


found necessary, it must be conducted by -the Dis« 


trict Magistrate himself. All that is, necessary -to . 


take action under the section, is to-examine :the, 


‘applicant on oath in support-of his “complaint”. of 


the unlawful detention of; a woman or a minor giri, 
as the case may be, for an unlawful: purpose, and issua 
a otics to the non-applicant to show cause against the 


complaint and to produce the woman or the girl - 


“before the court to be dealt with aacording to law." 
Thokurdas v. Bhugwandas' (1) and In re Satthri 
referred to. [p.277, cola. 1 & 2.) oe ee 
- Where the applicant clearly makes out a prima, 
facie case under 8, 552, by his complaint on oath, the 
District Magistrate is bound to issue notice tothe 
opposite party immediately. If the District-Magis+ 
trate directs enquiry and ‘once the’ direction in favour 


-ofstarting an enquiry under s. 202 of the Criminal 


Procedure Code has been exercised, it cannot. be 
re-called by the Magistrate,..at- his sweat will and 
pleasure, until the enguiry is legally concluded; 


’ Which means until all the” withesses whom the coma. 


plainant desires to examine in support of his casg 


D 


apata i 


ithe District Magistrate of 
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have been examined, ‘He should ‘not abruptly ‘call’ 
back the record from: the Sub-Divisional Magistrate 
before the enquiry is finished .and.pass a final order 
dismissing the complaint unknown ta the applicant. 
[p. 278, col. 14] - ` ` 

The rules of procedure do not permit a Magistrate 
to express his opinion whether the evidence of a 
particular witness whom the complainant wishes to 
examine isor is not necessary. Under the law this, 
right is vested’ solely in the complainant. |p "278," 
cola 1&2.) 

Section 552 of ‘the Criminal Procedure Code does." 
most ru “apply to cases in. which a father 
refused to let his daughter go back to her husband 
and, threatens to remarry her.” ‘Such a case is prima 
acie one “of detention for an ‘unlawful -purpore ” 
Under the Hindu. Law; upon the marriage 
of his minor daughter the- father ceases to be 
her legal guardian and her husband becomes her 
legal guardian: It follows, then, that if the father 
of a minor- married girl keeps her with him against 
tie be neg o5 a jegal guardian, he detains her “un-. 
awfully”. . Abraham: v Mahtabo-(3\, relied on, || 
ak l k à relied on, |p. 
_ U the “unlawful detention” is for a purpose which 
is an “offence” or is legally prohibited of which isa 
civil wrong it would constitute an,unlawful purpose" 
under s. 552 of the Criminal Procedure Code. Since: 
the unlawful detention of hia minor wifé by his father- 
in-law prima facie affords’ a causé ‘of action to the 
husband to recover possession of-his wife by-a civik 
action, the purpose of such detention would likewise 
be “unlawful” within the me«ning of 8, 55%of ‘the: 
Oriwinal Procedure Code [p. 278, col 2: p.279, col 1 | 
- Cr. .R.- A. against. an order of the 
District Magistrate, Chbindwara, in Criminal 
Case No. 1 of 1933, datéd Juhe 23, 1933, 

Mr. G. R. Trivedi, for'the-A pplicant.: 

Messrs. 4. V. Wazalwar &nd V. R: Dhoke, 
for the Non-Applicants. x i 


Order.--The- facts giving. rise.to this 
reference are shortly these, 
Tulsidas filed a complaint before Mr. Nehru, . 


a 


under s: 992. of the Criminal . Procedure~ 


the: ancestral estate. 
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Gate of the application, Heissued processes 
for the: attendance of six’ witnesses includ- 
ing Musammat Gaura whom the applicant 
wished to examine in support‘of his com- 
plaint. ‘On June 20, 1933,;‘out of the four 
witnesses present two were examined and 
two given up. Musammat Gaura was not. 
served anda frésh summons- was ordered. 
to beissued for-her attendance on June 30, 
ee to'which date the enquiry wab adjourn 
ed. 
In the meanwhile, on June 21, 1933, 
-the ‘first non-applicant, filed an application, 
before the District Magistrate stating- that, 
as under 8, 552, the District Magistrate 
alone had the power to deal with the case, 
he should not have sent it. for enquiry to 
the Sub-Divisional Magistrate, that the 
father being “the natural guardian of. the 
girl under the Hindu Law” had “every 
right to keep the minor girl under his own 
custody”, that no case of unlawful deten- 
tion for an unlawful purpose was made out 
by the applicant and that, the parties being 
on inimical terms, the object of the applicant 
was to humiliate him by dragging the girl, 
who was pardanashin in court and praying 
that, undér s. 528 of the Criminak’ Pro- 
cedure Code, the case should be “with- 


. drawn" from the Sab-Divisional Magistrate's 


Court and “disposed of accordizig.to law by 
this Court’, — Lo ae 
_ The learned District Magistrate appears to 
have’ been tco easily. carried away by the 
statements contained-in the application of 
{hë fon-applicants. He at, once. called. for 
thé rècord from the-Sub-Divisional Magis- 
tate and without givitig any notice to the 
applicant, or what he:proposed to .do in the 
l påssed ani ‘ex parte order, on 
idune 23, 1933, dismissing the complaint. On 
‘the motion of the applicant the learned 
Sessions. Judge has. referred the casé to 
this court; under s. 438. of. the. Criminal 
Procedure -Code; with a. recommendation 
that as “the whole procedure adopted by 
the District Magistrate” was “improper” 
the final order passed by the District’ 
Magistrate beset aside and the case re: 
manded for dispdgal according-te law. 

Oh arule-beéing. issued. to.show cause 
why the: referencé be not. accepted, the 
learned: District Magistrate. submitted a 
lengthy statement in justification of the 
procedure adopted. by him in the ‘disposal 
of.the case and of the merits.of his- order. 
The. following is the material portion of the 
statement:— . | => ea os nt 

“Before the enquiry was completed I got bac: the 
fédord froi thé lower” Oourt and passed ordcis in - 
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the case. My grounds for not allowing the enquiry, 
to proceed further were two fold; (a) I was satisfied, 
that the evidenca recorded did not support the 
applicant's case; (b) I noticed that he was taking 
advantage of-the enquiry to get his wife in court and 
I considered- this a somewhat disingenuous method; 
of securing his end; besides I did not consider that 
the wife's evidence was necessary: (c) I do not. 
think the complainant has. the right. to get any- 
witness summoned; whether any witness should or, 
should, not be summoned is for the court to 
decide, í 
-3.- Whether- my procedure, was correct or other- 
wise may be open to question, but Ido not think it, 
can be denied that in substance my order is zorrect, 
Section 552 does not apply- to cases in which a father 
refuses to let-his daughter go back to her-husband 
and, threatens to remarry her, I, do not think it 
can be claimed that this is a case of detention for an, 
unlawful purpose. I therefore think that the applica- 
tion should: be dismissed.” 5 E 
- The present case furnishes a typical 
instance of a. case in which the presiding 
Magistrate not only wholly misunderstands. 
the principles of the law bearing.upon the 
subject of his decision,- but adopts a. 
procedure for the disposal of the case 
which,is neither warranted by the Code of: 
Criminal Procedure nor sanctioned by the. 
golden rule of justice, equity and. good 
conscience. The learned District Magis- 
trate has; entirely failed to appreciate.the. 
scope of the provisions- of s. 552 of the 
Oriminal Procedure. Code which runsas. 
under:— ` ` $ a 
“Upon complaint made to a, Presidency Magis- 
trate or District Magistrate on.oath of the abduction. . 
or, unlawfal d tention. of a woman, or of a female 
child under the age of sizteea years, for any, unlawful- 
` purpoge; he may make an, order for the immediate ’ 
restoration of such woman to her liberty, or of such 


female child to her husband, parent, guardian, or- 


other “person, having the lawful charge. of such 


child, and: may compel compliance with such order, . 


using. such. force.as may be: necesssary, eet 
_In- the-first place the District Magistrate 
had no power to order- a preliminary: 


enquiry by his Sub-Divisional' Magistrate : 


in the présent case as, I am. clear, the 
provisions. of s. .202. of the ©riminal Pro 
cedure Code do. not apply: to a case under 
s. 559. wid. The reason is obvious. The 
former section, Glearly deals with a, ‘‘com- 


plaint of an offence’, while the latter does.’ 


not purport to do su. There is nə com- 
plaint of any “offence” under s. 552, with- 
a view that the Magistrate, to whom it is 


made, should’ punish ‘the offender. The., 


section merely authorises. a Presidency 
Magistrate or District Magistrate on proof 
of the required facts, to restore an abduct- 
ed female to liberty, or. restore an, unlawful- 
ly detained minor female ;to the custody 
of her lawful guardian. : A person pro- 
ceeded against under s. 552,is not an 
accused and liberty is, therefore,-expressly- 
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reserved. to him: .to ‘“offer himself as a 
witness in, such proceedings” by-.s. 340 (2) 
of the Code, Further- ia Thakurdas v: 
Bhugwandas (1), it was,heldthab” = > 
“the provisions of ss, 200—203, which ‘relate to the 
procedura to. be employed by a Magistrate taking 
cognizance of an, offence do not apply to s, 052 
where no offence, is: alleged”. . 


Therefore, if a preliminary enquiry was 
at all found. necessary in: the-present case 
the District Magistrate -should’ have. con- 
ducted it; himself, but, as. at present 
advised, I do not think such an enquiry 
is either permissible or even desirable, in 
such a.case,, E l 


The provisions of'-s. 552 of the: Criminal 
Procedure. Code, though limited in their 
scope being analogous to the directions of the 
nature :of a habeas corpus;I doubt if the 
legislature. could: have.intended:to apply the 
elaborate procedure prescribed:‘by Chap:X VI 
ofthe Criminal. Procedure-Code, to cases 
falling under the section. To start upon 
a. protracted. enquiry'in such matters would. 
defeat the. very: object fer which the sec- 
tion seems to. have. been enacted. All 
that appears necessary‘to take action under 
the.section, is to examine the applicant, 
on oath in support of-his “complaint” of 
the unlawful detention of, a. woman or a 
minor girl, a8.the.case may. be, for -an uns 
lawful purpose, and: issue. a,.notice to. the: 
non-applicant.to shdw- cause. against ‘the. 
complaint and to ‘produce the, woman.or-the 
girl “before the court to. be dealt- with: 
according to law’. That this:is the usual- 
procedure adopted in cases: falling under- 
8, 491. ofthe Criminal, Procedure Code; is, 
clear from. Im re-Saithri (2). The proceed-. 
ings under, ss. 491 and. 552. being, in-some 
measure, analogous, the same -procedure 
should, in,my, opinion, be followed in cases, 
falling under both, the. sections; in the. 
absence of any.especially „prescribed by- 


» the Code., 


In the present, cage when the applicant 
clearly made out a prima.facie case under 
s. 552, by his complaint on. oath, - the. Dis- 
trict Magistrate erred in not issuing-such 
a, noticéimmediately. If after his appear- 
ance in court the non-applicant had dis- 
puted the facts alleged by the applicant 
and the Magistrate agreed withthe former, 
he. should then have called upon the latter. 
to further support the disputed, facts by 


“such evidence ashe deemed necessary to . 


adduce and should haye proceeded to 

take all such evidence-as also all the | 
(L) 4 Bom, L R609 at p 611.) ` 5 

1 (2)16.B 307 at p. 310, 
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evidence of the.non-applicant, if he tender- 
“ed any, and then passed the final order, 
either restoring the girl to the applicant 
or dismissing the complaint. 
But even assuming that the District 
‘Magistrate could direct his Sub-Divisional 
Magistrate to make an enquiry in the pret 
sent case,his action in abruptly calling 
back the record “from the latter before the 
enquiry was finished and passing the final 
order- dismissing the complaint, unknown 
to the applicant, was absolutely unwarrant- 
ed. Once the discretion iù favour of start- 
ing an enquiry under s. 202 of the amine! 
Procedure Code, has been exercised, 
cannot be. recalled by the Magistrate, 
his sweet will and pleasure, until the en- 
quiry is legally. concluded, which means 
until all the witnesses, whom the complain- 
ant desires to examine in support of his 
ease, have been examined. There is no 
provision in the Criminal Procedure Code, 
for the exercise of such autocratic powers 
by a Magistrate, as are claimed by the 
learned District Magistrate in para. (c) of 
his statement, after an. enquiry under.s. 202 
of, the Criminal Procedure Code, is started 
by himself or entrusted by him .to his 
Subordinate Magistrate. . 


Both the reasons assigned by the learn- 
‘Magistrate in support of, the. 
by him inthe disposal!’ 
of this case are equally unsound. As to (ay 
it is enough'to say ‘that he could not in’ 
law, or justice, equity and good conscience,’ 


ad District: - 
‘procedure adopted 


record a finding ‘behind. the back of the ap- 


‘plicant that he failed to prove his case: 
him an opportunity to’ 


„without giving 
adduce all the evidence which: he desired 
to tender. As to (6) I confess my inability 
to appreciate the point or the reasoning 
advanced in support of it. 
aim by filingthe present application was 


undoubtedly to secure possession of his: 


wife but he could not have achieved that 
end except by obtaining an order’ from the 
court duly passed under s, 552 ofthe Orimi- 
nal Procedure Code. It is not’ possible to 
imagine how he ' could-secure “his end” by 
simply getting his wife before the court’ to 
give evidence; of course if shedeposed in 
his favour ‘he might succeed in secur- 
ing theorder aimed’ at. 
the opinicn expressed by the learned Dist- 
rict Magistrate that he “did not consider 
that the wife’s evidence was necessary”; I 
wish only to observe that the rule of pro- 
edure do not ‘permit a Magistrate to ex- 
ress his opinion whether theevidence ofa 
particular witness whom the “complainant 
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“The applicant's’ 


With regard to” 


"is: a civil -wrong 
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wishesto examine is or is not necessary’ 
‘Under the law this right is vested solely in 
the complainant. 

Itis really difficult to accept the learned, 
District Magistrate's statement that in Bab- 
stance hisorder was correct. Section 552 
of the Criminal Procedure Code does most 
certainly 

“apply to casesia which a father refused to let, 
his daughter go back toher husband and ‘threa- 
tens to remarry her”. ja OS ol 
Such a case is prima facieone..  ... .. 
“for detention for an unlawful purpose." - 

Under the. Hindu Law, by which thes. 
parties in the present case ‘are admittedly, 
governed, upon the marriage. of his : minor, 
daughter the father ceases to be her legal: 
guardian and her husband ‘becomes her. 
legal guardian. It follows, then, that if, 
the father of a minor married girl keeps- 
her with him against the wishes of her legal: 
guardian, he detains her “unlawfully.” : 

In holding that the detention of a minor. 
girl against ‘the wish of her legal guardian 
is “unlawful detention”, ‘within the meaning’ 
of s. 5520f the Criminal Procedure -Code,’ 
the learned Judges in Abraham v. Mahtabo’ 
(3) made the following observations: — 

“Undoubtedly there wasunlawful detention. If 
was immaterial whether the girl did or did not 
consent; she’ was ' kept against the will of those who 
were lawfully entitled to have charge of her and’ 
this keeping and the ‘refusal to give her up, 
amounted to detention which was unlawful.” . 

The next point for determination is about 
the meaning to be attached to _ the expres- 
sion “for an. unlawful purpose’ as used in’ 
s. 552 of the Criminal Procedure Code: -In 
s. 4 (2) ibid it is laid down that 
“all words and’ expressions used here- 
in and defined in the Indian . Penal 
Code ‘and not hereinbefore defined’ 
shall be deemed to have the meanings res- 
pectively attributed to them by the Code”.. 
Ratanlalin his Law of Crimes [12 the Edi- 
tion p. 73, note (8)| observes that the words 

“illegal” and “unlawful” have the same 
meaning under the Code. The word: 
“illegal” is not defined in the Criminal: 
Procedure Code but .is thus defined in: 
s. 43 of the Indian Penal Code: — 

“The word ‘illegal’ is applicable to everything | 
which is an offence ‘ or which is prohibited by law 
or which furnishes ground for a civil action 

It follows then that if the “unlawful 
detention” is for a purpose which is an 
“offence” or is legally prohibited or. which ` 
it would constitute an 
“unlawful purpcss” under s. 552 of the 
Criminal Procedur3 Code. 

Tested inthis light the detention by a` 
father of her minor: married daughter con- ‘ 

(3) 16 0 488 at p 501. 
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trary to the wish of her husband with the 
object to remarry her’ would clearly con- 
stitute “unlawful detention foran unlaw- 
ful purpose” because bigamy is declared 
an offence by s. 494 of the Indian Penal 
Oode. Again ifthe girl is being detained 
by her father contrary to her own wish, as 
is alleged by the applicant in paras. 11 and 

-12 of his application, such detention would 
fall within the purview of s. 339, Indian 
Penal Code and would equally be detention 
“for an unlawful purpose”. Lastly, since 
the unlawful detention of his minor wife 
by his father-in-law prima facie affords a 
cause of action to the husband to recover 
possession of his wife by a civil action, 
the purpose of such detention would like- 
wise be “unlawful” within the. meaning of 
8,992 of the Criminal Procedure Code. 

I therefore agree withthe learned Ses- 
sions Judge in holding that the order of 
the District Migistrate is illegal and 
should be ‘set aside. Since the applicant 
has, by his statement on oath, made out a 
prima facie case, a formal notice’ shall now 
be sent by the District Magistrate to the 
non-applicants to produce the girl before the 
court and to show. cause against the com- 
plaint. Asthe girl isold enough toform 
an intelligent judgment, the District 
Magistrate should examine her, in the first 
instance, and ascertain her wishes, liberty 
being allowed to both sides to put to her such 
questions as may be relevant to the enquiry. 
Tf the girl is pardanashin she should be 
examined in camera. 

In the result I accept the reference, 
“seb asidethe illegal order of the District 
Magistrate dismissing the complaint, and 
direct him to proceed to dispose of it ac- 
cording to law as stated in this order. 

Ne o : Reference accepted. 





ALLAHABAD HIGH COURT 
Civil Revision Application No, 403 of 1932 
September 11, 1938 
KENDALL AND OOLLIStTER, JJ. 
HAR PRASAD AGARWALA-—Prawtire— 
APPLICANT ‘ 


SHANKAR 
so —Opposita PARTIES. 


Civil Procedure Code (Act V of 1908), O. I,r. 8, 
0. Ii,r. 6—Sutt for accounts by one; member of a 
firm against agent—Defendant pleading that accounts 
had been s:tiled with other members of firm ~Ap- 
plication to implead other members in suit- Whether 
to be grantel—Rejection of application by lower 
Court—Intzrference in revision, 
The plaintiff, one of the partners of a firm, sued 
“the defendant for settlement of accounts as his 
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agent. The defence was that the acosunts had baen 
settled with the plaintiff's brothers who ware the 
other partners of tha firm, After the filing of the 
written statement the plaintiff applied to implead 
his brothers in order thatha might in the alterna- 
tive obtain a decras against them for any amount 
that might wrongfully have been obtained by them 
from the agant., The application was rejected on the 
ground that it would give rise to multifariousness ; 

Hild, that the whole question between the 
parties beloaged to tha same set of transactions and 
the plaintiff hada right under O. T,`r. 3, Civil Pro- 
ceduce Qode to join the brothers if he wished to do 
so, and thatthe addition of these parties would 
have the result of settling the questions ab issue 
between the parties once for all ina single 
suit; arn 

Held, also, that it was open to the High Court to 
interfere in revision whére the lower Oourt had 
exercised its discretion under O. Il, r. 6 without 
applying its mindto the case 

0. A. against an order of the 
Munsif, Mirzapur, dated February 4, 1932. 

Mr. M. L. Chaturvedi, for the Appli- 
cant. io | : A 

Mr. K. Verma, for the Opposite Parties. 
` Judgment.—This is an application for 
the revision of an order of the Munsifof Mir- 
zapur rejecting the plaintiff's application for 
amendment of the plaint. The circumst- 
ances are as follows: The suit was brought 
by a firm named Sheo Prasad & Oo., but 
the plaint was signed by one partner, 
Har’ Prasad, and he sued the contesting 
defendant Shanker Lal for settlement of 
accounts as his agent. The defence was, 
among other things, that the account had 
already been settled with the three 
brothers of Har Prasad who were said 
to be partners in the firm, and that nothing 
was due to the plaintiff. The alleged cause 
of action arose on January 26, 1925, when 
Shanker Lal resigned his position as agent 
of the firm. After the filing of the written 
statement the plaintiff applied to implead 
the three brothers in order that he might 
in the alternative obtain a decree against 
them for any amount that might wrong- 
fully have been obtained by them from 
the agent’ Shanker Lal. This application 
has been refused by the Munsif in the 
following words :— | 

“J rejent the plaintiffs’ application for amendment 
as it will give rise to multifariousness " 
It has been pointed out that under O. II, r. 6, 
the court has been given discretion to order a 
separate trial where 
“any causes of action joined in one suit cannot be 
conveniently tried or disposed of together” : 
and it is suggested on behalf of the opposite 
party that the Munsif was justified in 
passing his order by the povisions of that 
rule, Itis perfectly truethat the rule isso 
worded as to give the court full discretion in 
the matter, but it has been held over and 
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ovér.again that where discretion is given 
to acourt in such matters it has to be 
exercised judicially and not arbitrari- 
ly, aņd that it is open -to this 
court to interfere in reyision where such 
court appears to have exercised this dis- 
cretion ‘without applying its mind to the 
case. The order of the Munsif. is so briefly 
worded that ‘it is impossible to see whether 
discretion was duly exercised or not and 
we. have therefore been compelled to go 
into the merits of-the case. 

. Under O, I, r. 3 of the Oivil Procedure 
Code : ; ve 
“All persons may be joined as defendants against 
whom any right to relief.in respect’ of.or arising out of 
the same act or transaction -or series of acts or 
transactions is alleged ‘to exist, whethér jointly, 
severally or in the alternative, where if separate suits 
were brought against such persons any common 
question’ of law or fact would arise.” 


In ‘the present cdse the plaintiff's plea was 
that- the defendant was his agent, dad that 
asum of money was due from him on 
accounts, and the defendants’ ples, was that 
the accounts had been settled ` with” Har 
Prasad's brothers, who were’ partnérs in 
the firm. It was necessary for the defend- 
ant to prove that there had been a settle- 
ment and that the brothers were partners. 
If he ‘succeeded in both’ these pleas,” the 
plaintiff's suit as originally framed, must 
fail, and the plaintiff would be compelled 
to bring a separate suit against the brothers 
on‘account of ‘the fact which would have 
been proved in this suit that they had 
wrongly received money from Shanker Lal 
that was ‘properly due to the plaintiff. ` It 
is quite clear that some issues would be 
common to both the suits, arid it is equally 
clear that there might be a conflict of 


decision in the ¢ourts, e.g., it might be held’ 


in the present suit as framed that the 
brothers weré partners and that the money’ 
had -been paid, whereas it might be held in 


another suit that “the “brothers were not. 
partners or that’ the money had not been’ 


paid. The whole of the question between 
the parties belonged, it appears to us, 
clearly to the same set of transactions, and 
the plaintiff had a right under O. I, r. 3 to 
join the brothers as parties if he wished to 
do so; and if the order of the trial Court were 
to be maintained it would mean in the 
first place that the plaintif’s suit against 
the brothers may be barred by limitation 
though we are informed that itis not and 
that the same issues would be tried in 
separate suits without a complete array of 
the necessary parties in either. 

“We do not think that the opinion of the 
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court that the amendment of the ‘plaint 


would give rise to multifariousness is well- — 


founded, and we find, on the other hand, that 
the addition of these further parties ‘will 
have the result of settling the questions at ` 
issue between the parties’ once for all in 
a single suit. We consider therefore. that 
the order of the court is open to revision, 
and we therefore accept the application 
with costs, set aside the order of the learned 
Munsif, and direct that the plaintiff's. 
application be allowed and that the plaint 
be amended accordingly. ; 
“NT -Application allowed. . 


ALLAHABAD HIGH COURT .- . 
Civil Revision ApplicationNo. 10 of 1933 
i September 15, 1933 . . 
YOUNG AND COLLISTER, JJ. 
MASURIA, DIN— APPLICANI. 
WA versus 
MOTI LAL AND OTHERS— OPPOSITE 


f Party. T 
Civil Procedure Code (Act V of 1908), 0. XLIV,r. 1 
—- Application to be allowed to appeal as pauper— 
Notice issued on application—Summary dismissal of- 
application without hearing parties—Legality of, 
Where a person applied under O XLIV, r.1, Civil 
Procedure Code, to be allowed to appeal as a pauper 
and the Judge after issuing notice upon the application 
tothe opposite party and to the Government Pleader 
dismissed , it summarily without hearing the opposite 
party or the pauper himself : 2 
Held, that’ having once come to the conclusion 
that there was a prima facie case to be heard, in 
that notice was ordered to be issued, the court. was 
functus officio as regards summary dismissal and 
the Judge was bound to hear the parties before he, 
did anything. i NA 
G, R. A. against the decree of the Districh- 
Judge, Allahabad, dated November 30, 
1932. ‘ 
Messrs. V.D. Bhargavaand D. P. Uniyal, 
for the Applicant. 
Mr. Rudra Narain, for the 
Parties. h f 
Judgment.—This is an application in 
revision from an order of the learned 
District Judge of Allahabad. | | 
A pauper had been unsuccessful in a 
case tried by the Munsif. He applied to 
the District Judge under O. XLIV, 7.1, 
to be allowed to appeal as. a pauper. 
The learned Judge issued notice upon 
this application to the opposite party and 
to the Government Pleader. Thereafter it 
appears that he decided the application. 
summarily without hearing either of the 
parties to whom notice had gone or. the 


~ 6 we 


Opposite 
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appealed from,” I s26 no reason to; think that the 
decree is contrary to law -or otherwise erroneous or 


unjust, | I ‘therefore reject,thié application; :’- 
this application..- . aaa ka Tk, i. ane 
The applicant. contends that the order 
of the learned District Judge was made 
without jurisdiction. .He contends. that once 
having issued notice,. the learned District 
Judge had no jurisdiction fo: -deal-with 
the application” summarily. We have beén 
referred: to. various authorities’: for. dnd 
against the contention of the applicant and 
in particular to a. case decided. by. ‘a 
learned Single Judge of-this court, namely; 
Hubraji. v. Balkaran Singh (1); ‘We do not 
need to consider these cases. <We decide 
the-matter from another standpoint. The 
aoe tor. 1-o£.0. XLIV, reads as fol- 
OWS: se F 


The pauper applies. here im revision against ` 


| “Provided that -the court shall: reject. the. appli: . 


cation unless, upon a perusal thereof and of- the 
judgment and decree appealed from,” it sées reason 
to think‘that - the decree is contrary to, law or to 
gome usage having. the force.of law, or is otherwise 
erroneous or unjust “ e ‘ ; 
It is to.be noted that this proviso enacts, 
| that f PAR a | 
“the court skall reject the application, unless upon 
a perusal thereof and of the judgment; the court seés 
reason to think that the decree is contrary to law ....: 
or is otherwise erroneous or unjust.” 


The. word “shall” is, mandatory. 
court has no option but to reject the appli- 
cation, unless, having read the application 
and the judgment, it has definitely come 
to, the conclusion that there. is a prima 
facie case tobe heard. The court having. 
once come to that conclusion and passed 
the necessary order issuing notice, it is, in. 
our opinion, functusoficio as regards a 
summary dismissal. The Judge cannot 
thereafter disregard his previous conclusion 
and order and dismiss the application 
summarily. He is. bound before he does 
anything further to hear the parties. 

In his particular case there is another 
reason for allowing the application. After. 
notice had been issued, objections had 
actually been lodged by the opposite party. 
It would be impossible to say whether the 
Judge's second opinion upon the matter 
was not influenced by these objections, 
without hearing the applicant upon them. 
. In this view of the matter it is clear 
that the order complained of was passed 
without jurisdiction, The application in 
revision must be accepted and the order’ 
set aside, with costs. The pauper'’s appli- 

(D 113 Ind Oas. 321: 54 A 314; A ER 1933 All, 
IL; Ind, Rul. (1933) All, 228, 5 
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pauper himself. The order wasas follows: — 
, “Having carefully, perused the judgment and decree ` 


. The ` 
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cation to be allowed to appeal as a pauper. 
will now be heard onthe merits. ; 
eR ee Revision accepted. 


“= RANGOON HIGH COURT ` 
“= First Civil Appeal No. 89 of 1932. |, 
sa . . `- March:16, 1933 mig 


“2: | o- Paca, C. J. anb Mya Bu, d.. 
=. TAN SOON THYE AND OTHERS— 
NT APPELLANTS 


Poe 


ih ae versus i 
LIONEL EMILE DU BERN—RESPONDENT. 
~ Deed--Construction of--Sum payable on demand— 
“On “demand”, interpretation of—Limitation Act 
(IK of 1908), Sch I, Arts. 59; 132. 3 
- Although prima facie a, sum payable “on demand” 
is repayable forthwith and the words “on demand” 
aresuperfluous, in each case the question whether or 
not the parties intended that the words “on demand” 
should:be treated as an, integral and. operative part 
of the agreement depends upon the true construction 
ofthe agreement into „which, the parties entered. 
T.O Rose v. Obedur Rahman (1) and_Perianna 
Goundan v. Muthuvira, Goindan (2), distinguished., 
N. Joachimson y Swiss Bank Corporation, (3), Narton 
v. Ellam (4) and: Walton v. Maccall (55, applied, 
Hanmantram Sadhuram v. Arthur Bowles (6; ‘Netta 
Karuppa Goundan v. Kumarasami Goundan (7) and 
Secretary of State v. Radhika Prasad Bapuli (8;, 
approyed. h 3 eer io 
. F. C., A. against the deeree of the High 
Court, Rangoon, dated. May.12, 1932- .... 
“Mr. Maung Lat and Po Aya, for the Ap- 
pellants. ; Ar 

Mr. Mootham, for the Respondent. | ‘4 
. Page, C: J.—This: appeal must be. dis- 
missed. This is a suit for ejectment and 
for mesne profits. As the defendants 
are in possession it is incumbent upon 
the plaintiff-to prove his title to posses- 
sion. The plaintiff is-the executor of the 
will of Jules Emile Du Bern who died 
on, February 16; 1931, and he claims. that. 
Jules Emile Du Bern was the owner. of: 
this property under the following documents 
of title: i to i >. 
On July 28, 1916, a, mortgage of the. 
property in suit: executed in favour of 
one Khoo Heng Yean to secure a debt: 
of Rs. 25,000. Under this deed of: mort- 
gage, in default of payment of the money’ 
due thereunder, the mortgagee was en- 
titled to sell the property without having 
recourse to the court. On June 18, 1918, the 
mortgagee Khoo Heng Yean assigned his 
interest in the mortgage ‘to Ma -Thein, 
the wife of one Lim Taik Kee. In 
February, 1930, Ma Thein -purporting to. 
exercise the power of sale in the deed of 
mortgage, sold the property secured there- 
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under to one Lim Eng Hoke; on 
August 4, 1930, by registered deed of sale, 
. Ma Théein and Lim Eng Hoke sold their 
interest in ihe mortgaged property of Jules 
Emile Du Bern. - > 
The defendant contended that under 
these documents3.no title to or interest 
in the property passed to Jules Du Bern, 
because the moitgage having been -ex- 
ecuted on July 28, 1916, the right to re- 
cover the money. thereby secured was 
barred by limitation on’ August 4, 1930, 
when Ma Thein and Lim Eng Hoke pur- 
orted to sell the property to Jules Emile 
Ba Bérn, and the debt ‘being irrecover- 
able by suit, the other remedies under the 
mortgage by which the repayment of the 
Joan was ‘secured. were no longer capable 
of enforcement. Now, it is common that 
the case turns upon Art. 132, Sch. I, 
Limitation Act (IX of 1908), which runs as 
‘follows; . 
‘Description of suit; To enforce payment of 
money. charged upon immovable property. Period 
of limitation; 12 yeara; Time from which period 
begins to run; When the money sued for be- 
comes dus.” ae ee 
The first, and in my opinion the vital, 
question to be determined for the pur- 
pose of deciding this appeal is whether 
the money sécared by the mortgage be- 
came due more than 12 years before the 
sale of the property to Jules Emile Du 
Bernon August 4, 1930 Under the deed of 
‘ mortgage it is provded that: i l 
_ Whereas the mortgagors by their joint and 
several promissory note dated June 1, i915, are 
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indebted to the mortgagee in the sum of Ra, 21,000 ` 


and whereas the mortgagee has demanded that a 
registered mortgage of the said premises subject 
to’ the recited mortgage shall be granted to him 
by the mortgagors to secure the aforesaid sum of, 
Rs. 25,000 or in default that the said sum shall 
be forthwith ‘repaid which the mortgagors have 
agreed to do upon the terms hereinafter appearing 
now, this instrument witnesseth, that in pursuance 
of the said agreement and in consideration of the 
mortgagee allowing the mortgagors further time 


within which to repay the said sum of Rs, 25,100 | 


the mottgagors hereby covenant with the mortgagee 
to pay to him on demand the sum of 
Rs. 25,000." 


Thereafter are set out the terms of the. 


mortgage. What is meant by the words 
“the mortgagors hereby covenant with 
‘the mortgagee to pay to him on demand 
` the sum of Rs. 25,000” . as used in this 


j 


_@ person agrees to pay a sum.on dem- 


and that sum is payable forthwith, and’ 


the learned Advocate for the appellants 
has ‘conteided that, inasmuch as in the 
‘present case Rs. 25,000, the sum. secured 
` pý the mortgage, was stated to be re- 


deed ‘of mortgage? Prima facie where 
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payable on demand, such sum became 
due within the meaning of Art, 132, forth- 
with, that is to say, immediately after the 
execution of the deed of mortgage on 
July 28, 1916. In support of his conten- 
tion, reference was made to the case -of 
T. C. Bose v. Obedur Rahman (1) and 
Perianna Goundan v. Muthuvira Goundan 
(2), in which it was held that where 
money lent is repayable on demand there 
is a cause of action for the recovery of 
the money on the date of the loan, and 
also to Art. 59, Limitation Act: in which 
it is provided that a.suit for money lent 
under an. agreement that it shall be pay- 
able on demand must. be brought within 
three years from the date when the loan 
was made. If it was intended in those 
cases to.lay. down that in every case in 
which it was agreed that a sum of money 
should. be payable on demand, the money 
was payable forthwith, I am of opinion 
that in those cases the law was laid down 
too broadly. In ..my opinion, although 
prima facie a sum payable ‘on demand” 
is-repayable. forthwith and the words “on 
demand” are superfluous, in each casé- 
the question whether or not the parties 
intended that the words .“‘on, demand” 
should be treated as an integral and 
operative part of the agreement depends 
upon the true construction of the agree- 
ment into which the parties entered. In 
N. Joachimson v. Swiss Bank Corporation 
(3), at p. 129*, Atkin, L.. J.p observed 
that: PESA l 
“The question appears to me to be in every 
case, did the parties in fact intend to make the 
demand a term of the contract. If they did, effect 
will -be given to their contract, whether it be a 
direct promise to pay or a collateral promise, though 


in seeking to ascertain their intention the nature of 
the contract may be material.” : 

In so holding the learned Lord Justice 
was stating what, in my opinion, has 
always been the common law upon this 
subject. In Norton v. Ellam - (4), at 
p. 464}, Parke, B., observed : 
It is the same as the case of money lent pay- 
able upon raquest, with interest, where no demand 
is necessary before bringing the action. There is 
no obligation in law to give any notice at all; if 
you choose to make it part of the contract that shall 
be given, you may do so.” S ESN 

(1) Lil -Jnd Oas. 132: A I R 1928 Rang. 189; 6 R 
297. ` ; 
(2) 21 M139;7MUJ 315. - < | 

(3) (1921) 3 K B110;90 LJ K B 973; 25 L T 338; 
87 T L R 53}, 

(4) (1838)2 M & W461; 1M & H69;6L J Ex.121; 
J Jur. 433: 46 R R 646. : 
` *Page of (1912) 3 K B—| Bd.) : 
- Page of (1838) 2 M & W—[Ed]. 


et aaa 


| 
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, And in Walton v. . Maccall. (5), at p 
4594, Parke, B., laid down that: ` 

alt is clear that a request for the payment of a 
debt is quite immaterial, unless the parties to the 
contract have atipultated that it shall be made if 
they have not, the law requires no notice or re- 
quest; but the debtor is bound to find out the 
creditor and ‘pay him the debt’ when due, See 
also Hanmantram Sadhuram-v. Arthur Bowles (6), 
Nettakaruppa Goundan’ v. Kumarasami Goundan 
(Pane and, ery of State v. Radhika - Prasad 

apul 

aa ‘the last case, Schwabe, C, J., held 
that: 

“The question to be ` eohsidered ‘ig whether 
` the - words on “demand” are~ mere” fwords, or 
whether, . looking at the whole document, it is really 
` intended that the demand should he made before the 
liability to pay arises.’ 

_ Iï my opinion it is manifest, having 
regard to the language in which ‘the deed 
of mortgage of July 28, 1916, is couched, 
that the parties to the deed of mortgage 
intended that the sum of Rs. 25,000 should 
not be due and payable unless and until. 
“a demand in that behalf had been made 
- upon the mortgagors by the mortgagee. 
„Àt the time when the deed of mortgage 
was executed the mortgagors were jointly. 


‘and severally liable to pay Rs. 25,000 to, ` 
arties in-. 


Khoo’ Heng Yean; and if the 


tended that the words “payable on _ de- 


‘mand? in the deed of mortgage should: 


mean. forthwith, the mortgagors would 
have been equally liable to pay Rs. 25,000 
to ‘Khoo Heng 
unconditionally “both before or after the 
mortgage was executed. But the object 
‘for which’ the Mmortgagors consented to 
execute the mortgage in favour of. Khoo 


‘Heng Yean was in order that they should. 


obtain some further time 


in -which to 
repay the loan. 


In effect the -agreement 


between the parties was that the mort- 


gagors should have further time within 


which to pay the Rs. 25,000 and im con-: 
sideration of the- mortgagee not” suing. 


them upon ths promissory note the mort- 


gagors provided further security by ex-' 
ecuting the deed of mortgage, and under- ' 
took to pay the sum of Rs. 25,000, if and, 


when the ‘mortgagee should think fit to 
demand it from them. It is true that it 


was not stipulated that any specific period ' 
of time should elapse before’ the demand. 


but as I appre- ' 
hend the termsof the déed of m stigage | 


for payment was marle; 


(5) (1844) 13 Al & W 452, 2 D &L 410; 14 
54 67 RR 671 

\6) 8 B 561. 

(7) 22 M zu; AM L J167 

(8 74 Ind. Oas 785; A £ R 1923 Mad. 667: 46 M 259; 
44 m LJ 685; 18 LW2 


*Page of (1844) 13 M 5 a {Ed 


L J Ex 
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it is plain that the parties “intended that the 
mortgagors 'shoùld not be bound-to pay the 
Rs. 25,000 unless and until the mortgagee 
though fittomake 4 demand upon them. for 
repayment, and it is not ‘pretended-that any 
demand for payment was made as pro- 
vided in the deed of mortgage. ‘The 
learned Advocate for the appellants con- 
ceded that. unless the “court | held 
that the words “on demand” in. the deed 
of mortgage meant “forthwith ” he. could 
not resist the respondent's claim.. In my 
opinion the appeal fails. and is dismissed 
with costs. 
. Mya Bu, J.—I agree, 

N. . Appeal disita; 


a amanna 


RANGOON HIGH GOURT. 
First Civil Appeal No, 54 of 1932 
March 7,1933 | 
Das AND BROWN, Jd. a 
R. M. P.M. OHETTIAR Firu— |: 
4 ‘APPELLANTS 
; versus 
. SIEMENS (INDIA) LTD. AND orumas — 
RESPONDENTS. .. 
` Transfer of Property Act (IY of `- 1882), 8. = 
Mortgage of land with ‘building Subsequent installa 
tion of machine for “permanent uge—Machine, if 


constitutes accession to mortgaged property ~ Fixtures 

—Tests—English Law. . < 

. Where a land containing a building is mortgaged, 
and a machine is subsequently firmly fixed-to the 
building for permanent use, though it could be’ 
removed without parmanént injury to the building, 
the mortgages is eftitled to claim the ` ma¢hine.aa 
an accession to the mortgaged property within the 
meaning ofs.70, Transfer of Property Act. Rey- 
nolds v. Ashby Ks ¡Son 0), applied [b. 285, col. 
2. 


A test applied in "Boglish Law for .a decision one ’ 
question of fixtures is” whether the machinery attach- 
ed to real property is attached thereto for the per- 
manent use or the more beneficial enjoyment theres: 
of, [p. 285, col. 1.) : 

KC. 


A. against the decree of the 

District J udge, Bassein, dated ae 19, 
1932. 

Mr. Venkataram, for the Appellant. ` : 

Mr. E. W. Lambert, for the Respondent. .. 

Brown, J.—In ‘the suit out, of which this 
appeal has arisen, respondent No. 1 sued. 
the appellant and the other respondents, for 
a. declaration that certain machineries 
erected in a mill were liable to be sold in 
exécution of their decree free of the mort-_ 
gage in favour of the appellant, or_in the- 
alternative that the plaintiffs had a charge 
on the said machineries for the unpaid pur- | 
chase money due on the same. On April 25, | 

1927, a mortgage was executed by defend- 


ants Nos. 2 and 8 in favour of the appel- 
/ 


| 
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lant. “The. mortgage: was a simple mortgage. 
and the properties mortgaged were described’ 
as 

"““the-premises being Holdings Nos 14,15, 17, IR, 25, 
26; 27 and 54 of 1926-27 measuring 328, 074, 7 63, 
“548; 493; 016,. 1'648 and .091.acres respectively, all at: 
Mata Quarter, Myoma Southern Qircle, Bassein Town, 
and which are mentioned in sale deed No 1423 dated 
April 25, 1997; together with all the buildings , 
théreon,” .. 

» On June 2, 1927, respondents Nos, 2 and $ 
entered into a contract with respondent No, T 
for:the:purchase- of certain machinery. It: 
is. claimed that -the agreement was one of. 
hire purchase. This claim is based on a. 
clause in the agreement in which the 
buyers agreed that the machinery should 
remain the property of the sellers until. the 
final payment had been made for it. After 
the purchase of this machinery, the machi- 
nery was installed in a building which was 
on the mortgaged: land at the -time of the 
mortgage. The purchasers paid a part only 
of the purchase-price and for the balance 
due, on October 16, 1928, they executed 
certain promissory notes. Respondent No.1 bro- 
ught a suit against them on these promissory 
notes in this court and obtained a decree. 
In execution of that decree they attached.the 
machinery in dispute. After the date of 
the attachment the appellant firm brought, 
asuit on ‘their ‘mortgage and obtained a. 
mortgage decree against respondents, Nos. 2,, 
3and4. The mortgage decree was a consent 
decree and specifically included: the machi- 
nery now in suit. The question we have 
to decide is wnether the claim of the appel- 
lant, ‘mortgagee. or of respondent: No. | is 
entitled to ‘priority ` as ‘regards: this- machi- 
nery.. The District. Court has decided in, 
favour of respondent No. 1. 


- It has: been contended: on behalt- of . the. 
appellant, that by accepting the promissory 
notes and, by suing:on them respondent No. L 
must be held to have waived. any claim 
they might have to alien or charge on the 
machinery,- It does not seem to us that 
this isa matter of very great importance’ 
because whether or not respondent No. 1 
retained any lien or charge they may have 
had immediately after the sale, their altach- 
ment’ of' the property was prior ‘to the filing ` 
of the' mortgage suit by the Chettiar and 
they are therefore entitled to have their 
claim. settled -out of the property 
in'.dispute unless at the time of the 
attachment the property was under mort- 
gage-to thë appellant. 
ferof Property Act, if, after the date of a 
mbrigage, “any “accéssion is made to` “thg” 
mortgaged: “Property; the mortgagee; in ‘the: 
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-Under s. 70, Trans- ° i 
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‘absence of a contract to the contrary, shall 
for the purposes of the security, be entitled 
to,such accession. The question for decision 
is therefore whether in the circumstances, 
of this case the machinery should or should: 
not be treated as an accession to the pro- 
perty mortgaged: At the time of the mort- 
gage. there was no machinery i in the build-. 
ing. It does not appear in the evidence, 
but we are given tounderstand at ihe Bar 
that the building had previously been used’ 
as a saw mill and that it was subsequent to, 
the mortgage that it was converted into 
a rice mill, It is shown by the evidence. 
in the case that the machinery is fixed to the: 
foundation of the mill by a number of-bolts. 
The foundation appears to be a brick founda- 
tion. The machinery could all be removed 
from the-building without damaging the. 
foundation and would take about half a‘ 
day to remove. We have béen referred’ on. 
behalf of the appellant to the case of Rey- 
nolds v. Ashby & Son (1). In that case: 
there had been a mortgage of certain pre: 
mises together with the buildings, fixtures, 
machinery and fittings erected thereon. 
After the mortgage. the mortgagor purchas- 
ed certain machinery under a. hire-purchase: 


agreement. : 

“The machinery, was then-put on- the ground floor’ 
ofthe factory-on,beds,of concrete. prepared. for them. 
Hach machine, was, complete in ‘itself. Each was: 
fastened down to‘its concrete hed by bolts,and nuts,- 
The bolts'were firmly fixedin the concrete ‘and: 
passed through and projected beyond holes in the’ 
machine, The nuts were.screwed on the erids of the 
bolts where, they projected, . and. the machines were: 
thus held fast: By unscrewing the nuts each. 
machine, although heavy, could no doubt be raiséd ~ 
up and removed without injury tu the building con~” 
taining it,and withoutinjury to its concrete bed and. 
to, the bolts embedded in it.” 4 

‘So ‘far therefore as the fixing of the 
machinery, is concerned, the circumstances | 
of that case are very similar to those of the. 
present case. In the present case the.’ 
machine was firmly fixed to the building but ` 
it could, be removed without permanent in- - 

jury to the building. It was held by their 
Lardahips that the mortgagees were entitled , 
to claim these machineries as part of their 
mortgage , security, and it-was held that. 
this was the case notwithstanding the fact: 
that the mortgagee had not acquired the - 
ownership of tha machine’ by paying for, 
it. It is difficult to see how that case can. 
well be differentiated from the present case. 3 
In the course of his judgment Lord Lind- 
ley remarked at pp. 473 and 4745: ; 


“My Lords, 1 do not profess to be able to reconcile 
ss), a A, C 466: 73 L IR B 946; 20T L R,766 9 
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all the cases on fixtures, still less all thathas been 


said about them. In dealing with them attention 
must be paid not-only tothe nature of the thing 


and to the mode of attachment, but to the circum-, 


stances under which it was attached for the purpose 
to be served, and last but not least tothe position of 
the rival claimants to the things in dispute. In this 
case and still regarding the question for the present 
as concerning the mortgagor on the one side and 
the mortgagee on the other, itisin my opinion im- 
possible to hold that the machines did not pass with 
the mortgage.” 


-A test applied in English law for a 
decision on. a question of fixtures is whéther 
the machinery attached to real property is 
attached thereto forth: permanent use or 
. the more beneficial enjoyment thereof. At 
the time of-the mortgage in the present 
case there was no machinery in the build- 
ing but the building would appear to 
have been erected for the purpose of a mill. 
Tt has since the erection of this machinery: 
been uséd ‘asa tice mill, and when the 


machinery was putin I donot think theré 


could havé been any other intention than 
that it should be for permanent use in tho 
building. It is true that the mortgage 
deel conta'ns no specific mention of the 
machinery, but, as [have said, there was at 
the time of the mortgage no machinery in 
the building. lt has been urged that the 
law in Indig on the question of fixtures is 
not the sameas the lawin England. There 
is good authority for the view that all the 
technical rules founded on the Common 
law in, England onthe subject of fixtures 
do not apply in India. It was howéver 
held by their Lordships of -the Privy. 
Gouncil in the year 1879 [Kishendatt Ram 
ý. Munitag:Ali (2)] before the enactment of 


the Traaster of Property Act that the-gene- 


ral equitable principle that most acquisitions 
by the mortgagor enure for the benefit of 
the mortgagee, increasing thereby the value 
of the security, could be applied-to cases 
in India. This principle: would appear 
to have been embodied subsequently 
in s. 70, Transfer. of Property Act: 
in: Veerappa . Chetty v. -Ma Tin (8) it 
was held that the principle of accession 
did not apply to certain electric- machinery 
installed ina building... The case of Re- 
ynolds v. Ashby & Son (1) iè not referred to 
by the Jearned Judges who decided that 
case and there was no evidence in that case 
as tothe manner in which the. machinery 
was attached -to the building, 


It was pointed out that i in such cases the 


mu by 88 Ind. Oas, 1011; A I R 1925 Rang. 250; 4 
ur, L 


G) 8 gio: 1A 145: 4 Sar. 14,5 0L Rais; 
Suther 637; 3 Ind. Jur 426; dakan RIPO 
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‘Bes 
im portant test was the intention with: which 
the articles were put into ‘the. house ‘and it 
was held that in the circumstances.of: the 
case it could . not be found..that the mach- 
inery was. provided for permanent, use in 
the house -or for its more . beneficial enjoy- 
ment. .I think it, is clear,. from .the 
circumstances of the present .case that there 
was no idea of mere temporary use. of this 
machinery and that it, was installed.in,the 
building. for. permanent use. It may ,be 
thatthe technical rules of English law on 
the question of fixtures do not apply in 
their entirety -in this country, but ,s. 70 
was presumably enacted with the. ‘idea of 
introducing into thelaw of India the general 
principle as; iregards accessions-to mortgage 
securities in force in England.. I can find 
no, material particulars in. which.the gir- 
cumstances of this case can be differentiated 
from the circumstances iņ the’ case , of 
Reynolds v, Ashby & Son (1),.nor can: I 
find any special reason, why the interpreta- 
tion there put on the law as to whatjs an 
accession accruing, for the, benefit of the 
mortgagee should not be applied in .this 
country. For these reasons I would. ahold 
that the Chetiyar, appellant was, entitled 
to claim the machinery in question as an 
accession to his mortgage security under the 
provisions of s, 70, Transfer of Property, Act, 
That being so, the plaintiffs-respondents ; taust 
fail in the. claim made by them. I.would 
therefore set aside the decree: of. the trial 
Court- and pass a decree dismissing the suit 
of the -plaintiffs-respondents, the. plaintiffs- 
respondents to pay: the costs of the appel- 
lant. in both com t3; Advocafe's, feé. in. this 
Court: five gold: mohurs. : 
Das, J.— I. agree. kan a REON es 
N Order accordingly... - 


“LAHORE HIGH COURT. f 
Second Civil Appeal No, 1476 of. ist 
- June 18, 1933 
. TEK CHAND AND MONROE, j Jooo 
HASAN MOHAMMAD AND, ANOTHER —- 
PANGING APPLIAN TS ke 


AHMAD BAKHSH—Daranpane-— 
RESPONDENT, AL 

Limitation Act (TX of 1908), Sch. I, Arts, 142, Iha 
Tenant in possession for more than 12 ‘years-—Suit for 
possession— Whether barred. . 

Where.plaintiff sues for recovery of possession of 
certain property on the ground that the” defendant 
is his tenant but fails to prove. -hië teñanicy, - and ‘the 
tenant has been in possession for morethan 12 ` 
years: 
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Held, that the suit was .barred by time under 


Art. 142, Limitation Act. > > KARR Nari 
S. C. A. from. a. decree of the District 
Judge, Ludhia a,.dated. July 4, 1932. : -~ 
Mr. Achhru-Ram, forthe Appellants. .. > 
Mr. R. ©. Soni, for the Respondent: «°° | 
Monroe, J.—This.suit was’ ‘brought: to 
recover possession of a. house. at Ludhiana 


and now comes before us on second appeal: . 


The plaintiff's allegation was that the'de-" 
fendant was their tenant and had set up 
an adverse .title. The defendant denied 
the tenancy and asserted that -he had-been 
in possession as owner for more than 40 
years and that as the plaintiffs had -not 
"been in posséssion within 12 years, the suit 
-was barred by time. The trial Court found 


‘that the: house belonged to the plaintiffs; ` 


that no tenancy had been. proved ‘and! 
-that the-defendant-has’ been in adverse 
possession for more than -12 years, “On 
appeal‘the learned Judge agreed. that it 
had not been proved that defendant was 
tenant of ihe plaintiffs, He also held that. 
the house: formerly belonged to and was 
in the possession of Ghauns Ali Shah ang 
that the plaintiffs are now the legal repre- 
sentatives of Ghauns Ali Shah. He does 


not find definitely how long the .defen- . 


dant has been -in. possession, having the 
admission of one of the plaintiffs in his 
evidence that-the- defendant has been 
erroneously in possession since 191]. The 
learned Judge statesthat the real question 
is. whether ihe ‘plaintitls have a subsist- 
ing title in the” house, ‘and discusses 
authorities bearing on the point whether 
in a claim for ‘possession where a tenancy 
or permissive possession is not ‘established 
it. is necessary for the plaintiff. to prove 
that he has been in possession within 12 
years. Before the learned Judge the 


following “amongst the other cases: 
Duni v. Maleri Ram (1), Ghulam 
Mohamad Fateh Khan (2) and Jum- 
man v. Nihal Chand (3) were 


cited to show that. proof of.such posses- 
sion was necessary to ‘entitle the plaintiff 
to succeed ; to support the -contrary view: 
Jaichand Bahadur v. ‘Gordar Singh (4), 
followed in Santa Singh v. _ Narain Singh 
(5), and Raitanujachariar v. Sundarachdria 


1) 69 Ind Oas. 171; A IR 1922 Lah.. 432; LLJ 


att) 115 Ind, Oar. 581; A I R 1928 Lah. 896, 

(3) 126 Ind. Gas 800; A IR 1930 Lah. 320; -Ind. 
Rul, (1930) Lab. 800. |. 3 

(4)52 Ind. Oas, 366; A I R1919 All. 405; 41 A. 669: 
WALI. : na SOK ae 

(5) 91. Ind, Cag, 1047; AI R 1927 Lah, 32;2L0 
MT... 9 : ; z SE y É 


t 
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- taken that 


x 147 I 0, i 
(6) were cited; and the argument for the. 
appellants before us was that the present 
case falls within Art. 144, Limitation Act, : 
and that when the plaintiff has proved: 
his title, the onusof showing that the’ 
defendant has been in adverse possession.. 
for 12 years ison the defendant, if heis». 
successfully to defeat the plaintiff's claim. ' 
I “do not: question this proposition, but I 
fail to’see why it should be applied: 
to this -case. ‘The learnéd ` District Judge 
has found that the plaintiffs have failed: 
to prove that the defendant was at. any 
time their tenant and that on the facts: 
as found, if the plaintiffs can frame. a: 
cause of action it is that ` their’ pre- 
decessors in title were at some time, cer- 
tainly prior to 1911, dispossessed by the. 
predecessors of the defendant, and that: 
as a result -their only possible cause of. 
cen is barred by Art. . 142, Limitation: 
ct.” 5 i ine 
; Itseems , to me that the view taken: 
by the learned -District Judge is justified: 
by the facts. Even if the extraordinary: 
view suggested .by. the: appellents were», 
it is immaterial . that the: 
plaintiffs have -failed to prove tenancy,.the. 
alleged .repudiation of which is the cause: ` 
of actionand that by showing. that their: _ 


-predecegsors-in-title. were. owners in poss. 
session; about 40: years ago, I should be. 


prepared. toi. hold that for more than 12: 


- years before action was brought the defend-. 


ant has beenin possession:of the property: | 
to the exclusion of the plaintiffs, claiming: 
to be owners, and this view is supported: 
by the evidence of some: of the planitifis’- - 
witnesses. . É pe gts Se. 
The defendant’s statement that the house 
was given to’ him by Ghauns Ali ‘Shah, 
the plaintiffs’ predecessor-in-title, is actually: 
confirmed by the evidence of the plaint-: | 
ifs’ witness, Qasim’ Ali who is. familiar ` 
with the: history ' of. the .property—this gift: | 
must have been >. made before: July 17,.. 
1897, the date of. Ghauns Ali Shah’s death.. 
The plaintiffs endeavoured‘ to support their 
case bythe production - of a rent deed: 
executed by, the defendant in their favour 
in the year 1919 alleging. that -thè house: . 
in dispute was included in the rent deed— ` 
it has been established’ beyond questiom 
that the deed related: to two shops and had: | 
nothing to do with the -house indisputey 
The plaintiffs’ assertions in this respect. 
were nothing short of fraudulent. Ac- 


yf) 99 Ind. Cal 312; ATR 1027 Mad. 287; 25 LW. 


1934. 


cordingly I would refuse this appeal with 

costs. - 

Tek Chand, J.-I agree that this ap- 

peal should be dismissed with costs. On 

the facts found, the suit is clearly barred 

whether Art. 142 or Art. 144 is ‘applicable. 
VeN. . Appeal dismissed. 


RANGOON HIGH COURT 
Letters Patent Appéal No. 7 of 1933 
March 2, 1933. 
Paar, C. J., AND Mya Ba, J. 
U AUNG DIN AND ANoTHER—APPELLANTS 
AR versus : 
MAUNG AUNG MYINT ANDOTHAERS — 
RESPONDENTS 

| Registration Act (XVI of 1908), ss. 23; 25, “Ay, 60. 
(1))—Document presented for registration more than’ 
four months after execution—Absence of explanation , 
for delay—Registrar, if has jurisdiction to register 
document—Presentation by.wrong person and presen- , 
tation at wrong. time— Certificate of registration— - 
Whether conclusive evidence of valid registration. 
- Where a document is presented for registration 
more than four months after its execution, and no : 
attempt is made, pursuantto s. 25, Registration - 
Act, to account forthe delay in presentation on the ` 
ground of urgent necessity or unavoidable accident, 
the Registrar before whom itis presented has no 
jurisdiction to register it., The mere fact that he -, 
has registered the document will not take the docu- . 
ment out of the ambit of 8.49, There ` is nodiffer- 
ence in principle between presentation by a person 
who is not entitled topresent the document for 
registration, and presentation after the period within 
which the presentation hasto be made, the Registrar . 
having no jurisdiction to -register if, in. <either 
event i 5 “i . 

[Cace law discussed.] 

A certificate of registration is not conclusive evi- 
dence of valid règistration, Mohamad :Hwaz v, Brij 


Lel (1), relied on. - f yi 
L. P. A. from a decree of the High Court 


Rangoon. 
Mr. K.C. Bose, for the Appellants. . 4 


-Messrs. S. R. Chowdhury and Guha, for the 
Respondent. f . 


Page, C. J.--This appeal must be dis- 
missed. The suit was brought on a mott- ` 
gage éxecuted on October 2, 1922, The 
mortgage was registered, and the certifi- 
cate of registration, endorsed on the 
mortgage-deed is prira facie evidence 
that:— i gi l ; 

“The document has been duly registered in the 
manner provided by this Act and thatthe facts 
mentioned in the endorsements: referred to in s. 59° 
have occurred as therein mentioned;” Section 60 
(1), Registration Act (XVI of 1£08) and Muhammad 
Iwaz v. brig Lal (1). ies : : 

The certificate of registration however, 


ay LA 465; 4 TA 166; 7 Sar, 735; 3 Suther 438 
(e A i : ; A 
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‘breach of this section f 
defect in procedure on the part. of the ` 
‘Registrar so as to bring into play «the. 
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is not conclusive evidence .of valid registra- 
tion, and a mere perusal of the endorse- 
ment on the mortgage deed in the present 
case discloses that the registration was 
not in. accordance with law, .. because it 
is specifically setout in the endorsément 
that the document was presented for regis- 
tration on February 5," 1923, that is 
four months and three days after- the 
execution of the deed. Under s. 23, Regis- 
tration Act, it is provided that:— ` 
“Subject to-the provisions contained in ss. 24, 25 
and z6, no document other than a will shall be 
accepted for registration unle3s presented for that 


purpose to the proper officer: within four months 
from the daté of its execution.” | 


In our -opinion in the circumstances 
obtaining in the present case’the registra- 
tion of ‘the mortgage deed by the Regis: 
trar was ultra vires. No attempt wasmade 


. at the hearing‘ of the suit, pursuant tos. 25 


to account for the delay in presentation on 
the ground of urgent necessity or ~un- 
avoidable ` accident’ and ‘there was no 
evidence “that U Chitty, the agent of Aung 


“Din, the “mortgagee, who presented’ the 


document’ for ‘registration on February 
5, 1923, was ‘justified in présenting it 
more than four months after it was executed, 
U Chitty stated that:— s : 

“As soon as deed was given to me I went and 


presented it for-registration. bdid not keep-it in 
my hands. i nu p ow) 
„Aung Din, who retained possession of 
the deed after it was, executed and until. ° 
it was registered, did not give any reason 
to justify the delay in presentation. In 
my opinion, ‘thefailute of the mortgagee.’ 
to register this deed within. the four’ 
months prescribed in s. 23 brings the 
doctiment* within the ambit of s.49. In 
Chhotey Lal: v. Collector of Moradabad .(2),:’ 
Lord Buckmaster, delivering the judgment’ 
of the Board, observed: — i‘ ou 
“The Registration Act has imposed several conditions 
regulating’ the presentation of documents for ` 
registration, and it is of great importance that those . 


" 


. conditions, framed withaview to meet local oir- 


cumstances, should not be weakened or strained on. 
the ground that they may appearto be exacting’ ' 
and strict.” iN de j$ i 


It is well settled that where there hás. 
been a failure ‘to comply with the pro- 
visions of`s, 32 which provides that the 


: document shall be presented for registra- 


tion bythe persons therein named. the, 
is not a mere ` 


' (2) 69 Ind. Cas 44; ATR 1922°P O 279:49 1 A 
375: 44 A 514; 3L M L T2684: 270 W ON 437; 91 A L 
J 361; 37 O ÈJ 377;.9 0 &A Li R 450; 25 Bom. L 
R655; 18 L W 124; (1023) M W N 873 (P-O). =- SS 


we 
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provisions óf s. 87: Mujibunnessa v, Abdul 
Rahim (3), Jambu Pershad v. Muhammad 
Aftab Ali (4)and Madhu Molla v. Babonsa 
Kapikar (5). As pointed out by Lord 
Robertson in Mujibunnessa v. Abdul Rahim 
(3) neither Mukhun Lall v. Koondun Lall (6) 
nor Muhammad Ewaz v. Brij Lal (1), — 

. “gives any countenance to the view. that the. ab- 
sence of any party legally entitled to present a deed 
for registratidn isa defect in procedure falling under 
8.87, In both those cases the Registrar was through- 
oat moved by a person having title, and was exercising 
his jurisdiction. The difference is in their Lordships’ 
judgment, vital.”  - ` 

“uI cannot see any difference in principle 
between presentation by a person who is 
hot entitled to present the document, 
for registration, and presentation after the 
period within which the, presentation has 
tobe made. Presentation by the wrong 
person, ‘arid presentation at the wrong time, 
appear to me to stand on the same footing. 
In either event, in my opinion, the Registrar. 
has no jurisdiction to register the docu- 
ment, andthe fact that hehas registered 
the document will not take that document 


oat of the ambit of s. 49, Registration ` 
Act: Bhagat Singh v. Ram Narain (7); ' 


Raya Raghoba Kamat v. Anapurnabai (8); 


Keesara Venkatappayya v. Nayant Venkata- 


Ranga Row (9). In Ma Pwa May v. 
S.R. M. M. A. Chettiar Firm (10), Lord 
Atkin, delivering the judgment of the 


Judicial Committee, observed in con- 
nection with s. 87, Registration Act, 
that: . . .- ye 


In seeking toapply this: section it is. important 
to distinguish between defects in the procedure of 
tha Registrar and lack of jurisdiction. Where the 
Registrar has no jurisdiction to register,as where a 
person not entitled todd so presents for registration 
or where there islack of territorial jurisdiction. or 
where the presentation is out of time the section is 
inoperative’; See Mujibunnessa v. Abdul Rahim 


“These observations of the ‘learned Lord 
no doubt were obiter dicta, butthey are 


-(3) 23 A 233;28 I A15; 5O WN 177;11M Ld 583 
3 Bom. L R114; 7 Sar. 829(P O) ` A 
(4) 28 Ind Cas. 472;A IR 1914P O 16421. A 


22; 37 A 49: 190 WN 282; 13 AL J 129; 210 L° 


5 218; 2 LW 277; 28M LJ 577; 17 Bom. L R 413 
{ e 0). $ g A 

(9) 112 Ind. Oas. 721; 11 R 1928 Cal. 565; 55 O 
1(08; 32 O WN 646. cee f aoe 
-16)2 I A 210; 15 BLR 228,24 W R 75; 3 Sar. 
509; 3 Suther 110 (P O), i 

(7) 93 P R 1883. 

(8) 1OBHO R 98. a aye ay 
„(9) 59 Ind Cas. 978; A IR 1920 Mad. 763; 43 M 
288; 38 M LJ 149. E 

(10) 120 Ind. Cas 645; AIR 1929 PO 279; 56 IA 
879; 7, R 624; 30.L.W.48]; 310 WN 6;, 6 O W.N, 
869; (1929) M.W N 941; Ind. Rul. (18:0) P 05; 51 0 
J 6: 82 Bom. L.R 117; 58M L J 59: (1980) AL J, 
583 (PO. 
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of great weight, and in my opinion they are 
in consonance both with principle and 
authority. For these reasons I am of opin- 
ion that the appeal fails and must be dis- 
missed with costs. 
` Mya Bu, J.—I concur. n 
N. f Appeal dismissed. 


_,..., LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 114 of 1933 
June 9, 1933 ` 
Barne, J, ` 
GHULAM HUSSAIN—PETLTIONER 
. versus l i 
. MAKHAN LAL-—OpPPOSITE Party 
Limitation Act IK of 1908), Sch. I, Art. 169—Ap- 
plication to re-hear appeal decreed ex parte— Conditions 
necessary for-—Civil Procedure Cute (Act V of 1608), 
0. XLT, r. 21--"Notice of appeal”—Meaning of. : 
ln order that application to re-hear an appeal decreed 
ex parte may be allowed, it is incumbent on the 
applicant. to show that he had not engaged any 
Oounsel, that he wag not duly served with notice and 
that he presented the application within 30 days 
from the time when he first came to know of the 
decree, , - 
.Quere~Whether the expression “notice of the 
appeal” as used in Art. 1j90f the Indian Limitation 
Act, merely refers to tha first notice as regards the 
appeal having been filed or to the subsequent notices 
(if any, as to the dates fixad for hearing, 


C. M. P. in- Civil: Appeal No 1297 of 
1932, date January 5, 1933 by Bhidé, J. re-' 
ported as 146 Ind. Cas. 194. . i 
- Mr. Ram Lal Anand I, for the Petitioner. 

Mr. H. C. Kumar, for the Opposite Party. 7 

Order.—This is an application for the’ 
re-hearing ofan appeal which was heard 


‘ex parte and decreed against the petitioner.. 


The petitioner was admittedly served with. 
notice of the appeal for December 5, 

1932, which was the Farzi or prelimi- 
nary date for the appeal. According to 

the petitioner's affidavit he came to this 

court on that day but learnt-on making- 
enquiry that no date had yet been. fixed 
for the bearing’ of the appeal and that 

he: would receive notice again in due 
course. But no such notice was issued to’ 
him again and he only learnt from the 
respondent on February 23, 1933, that the 
appeal had been eax parte ‘and decreed 
against him. He then engaged Lala Ram 
Lal. Anand (I) as his Counsel and put in 
the present. application for -the re-hearing 

ofthe appeal on March 1, 1983, The. 
learned Counsel for the respondent ‘con-° 
tended that .the | petitioner having been 
duly „served for December. 5, 1932, 
the present application is barred as ib was, 
not presented within 30 days of the date 


1934 


of the decree as required by Art. 169 of 
the Indian Limitation Act. The learned 
Counsel for the petitioner on ‘the other 
hand urged that as the petitioner had not 
engaged any Counsel he was entitled to get 
notice of the “pakka date”, i. e., the date 
fixed forthe hearing of the appeal accord- 
ing to the proviso to r. Bin Chap. III-A, 
Volume, 5, Rules and Orders of the 
High Court and as no such notice was 
given the petitioner was entitled to present 
his application within 30 days from the 
date on which he came to know of the 
decree. According to his affidavit, the 
petitioner came to know of the decree on 
February 23, 1933, -and the present ap- 
plication having been presented on the 
March J, 1933, was’ therefore within time. 

The decision of the question of limita- 
tion in this case depends upon the mean- 
ing to be attached to the expression ‘‘notice 
of the appeal” as used in Art. 169 of the 
Indian Limitation Act. Does this expres- 
sion merely refer to the first notice as 
regards the appeal having been filed or 
to the subsequent notices (if any) as to 
the dates fixed for hearing. In Lal Devi 
v. Amar Nath (1) it was held by Chevis, 
J., that the analogous - expression “where 
the summons was not duly served occur- 
ringin Art. 164 of the Indian Limitation 
Act referred to the first summons relating 
to the suit issued to the defendant and 
not to notice as to subsequent dates of 
hearing. A similar view was taken in Sur- 
jit: Singh v. C. J. Torrie (2). These rulings 
would seem to support the contention of 
the learned Counsel for the respondent. The 
point isnot perhaps free from difficulty, 
but even assuming that a fresh notice 
was necessary for the purposes of Art. 169 
according to tbe proviso to r. 8 in 
Chap. II-A, Rules and Orders of the High 
Court referred to above, the petitioner had 
to prove that he had not engaged anv 
Counsel by ths time when the appeal was 
heard. [After considering the entries on 
the envelope containing the brief of the 
Counsel for the petitioner, his Lordship 
held that the statement made by the pe- 
titioner’s Counsel as regards the date of his 
engagement seemed to be wholly uncon- 
vincing and proceeded]. However even if 
it were held for the sake of argument 
that the petitioner had not engaged any 
Counsel and was not duly served with 
notice of the appeal within the meaning 


(1) 57 Ind. Cas. 15; A I R1920 Lah, 261; 2 UPL 
R (L) 128. 
(2) 18 Ind, Cas. 14; A I R 1924 Lah, 666. ` 
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of Art. 169 of the indian Limitation Act; 
he had still to prove that he preferred the . 
present application within 30 days from 
the date on which he came to know of thé 
decres passed on appeal. [After discuss- 
ing the evidence regarding the allegation 
of the petitioner that He learned about the 
decision of the appeal from the repondent, 
the judgment proceeded], After carefully 
considering the facts of the case I must 
say that I am not satisfied that the pe» 
titioner had not engaged a Counsel for 
the appeal, nor that he had no knowledge 
of the decree till February 23, 1933, 
and learned about it from the respondent 
on that date. It was incumbent on the 
petitioner to prove thit his application 
was within time and in my opinion he 
has failed to do so. I accordingly dis- 
miss the application but in view of all 
the circumstances make no order as to costs. 

v. Application dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Criminal Miscellaneous Petition No. 75 
of 1933 l : 
October 23, 1933 
SUB8EDAR, A. J.C... 
D.C. SAMUEL, Mecaanié oF ` 
CHHINDWARA ~APPLIGANT ` 
VETSUS 4 
EMPEROR —Non-APPLIoANT. | 
- Criminal Procedure Code (Act V of 1898), ss. 257, 
526 —Accused charged with trespassing into outhouse 
of District Magistrate Order to summon witnesses 
incluling District Magistrate—District Magistrate 
sending note to trial Court to suspend summons to him- 


| self and others—Trial Court ordering notice not to be 


issued—Interference by District Magistrate, pro- 
priety of—Reasonable grounds for suspecting that 
applicant’ will not have fair trial—Whether exist 
<-Application for transfer—Maintainabtlity of. 

The applicant was prosecuted in the court of the 
FirstClass Magistrate on charges under ss. 451 and 
328, Panal Code, for having, while drunk, trespassed 
into the outhouse of the District Magistrate ‘and 
assaulted his Ayah. After the charge was framed 
the applicant put in a list „of defence: witnesses, ia- 
cluding thə District Magistrate, lt appeared’ that 
the trying Magistrate at tirat ordered the witnesses 
to be summoned, but the District Magistrate, on 
receiving notice, asked the trial Oourt to consider 
with reference to s. 257, Criminal Procedure Code, 
whether this was nota case of causing vexation and 
annoyance to respectable psople by causing them 
to give evidence on points which could only be 
remotely relevant The trial Magistrate on receipt of 
this wrote back to say that he had decided not to issue 
summons to the District Magistrate and one or two 
others The District Magistrate's memo and the trial 
Oourt’s note were torn up by the District Magis- 
trate and thrown into the waste paper basket, 
The applica nt applied to the High Court for 
transfer of the case alleging that as the trying 
Magistrate: had modified his previous _order -of 
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summoning the defence witnesses unknown to him 
and his Counsel, he was afraid he would not have a 
fair trial in his court: 

Held, (1) that the Criminal Procedure Code 
nowhere provided for such interference on the part 
of a District Magistrate with the normal course of 
the judicial proceedings pending before a Criminal 
Court subordinate to him, as was adopted by 
the learned District Magistrate in this case and that 
such interference was illegal; AEA 

(2) that apart from his position as District Magistrate 
it was not open even toa respectable person whom an 
accused wieħed toexamine in his defence to assume 
that hisevidence would be irrelevant especially when 
he has taken a prominent part in initiating the 
prosecution; oar | 

(3) that the District Magistrate should not have 
treated the whole affair as if it were private and con- 
fidential and “of insufficient importance” and consigned 
the whole correspondence to the waste paper basket; and 

(4) that consequently, the applicant had every 
reason to entertain a reasonable apprehension that 
he will not have a fair trial before the trial Magistrate 
or anyother Magistrate subordinate to the District 
Magistrate and hence the application for transfer 
should be allowed, 

Next to the importance of deciding a case fairly and 
impartially is the importance of the presiding officer of 
court to conduct himself in such a manner as to 
create absolute confidence in the mind of the accused 
that he willhave a fair trial. Lolit Mohan v, Surja 
Kanta (1), referred to. [P. 293, col. 1] 

Or. M. P. for transfer of the case from 
an order of the Magistrate, First Class, 
Chhindwara. | | 

Mr. R.G. Pande, for the Applicant. 

Mr. V. Bose, for the Crown. 


Order.—The applicant, D. C. Samuel, is 
being prosecuted in the court of Mr. 
Bangale, Magistrate First Class, Chhind- 
wara, on charges under ss. 45] and 323, 
Indian Penal Code, for having, while drunk, 
trespassed into the outhouse of Mr. Nehru, 
District Magistrate of Chhindwara, and 
assaulted his Ayah, Musammat Jessie, at 
about 10-30 P. u. on June 22,1933. Even 
in the challan Musammat Jessie is describ- 
èd asthe “Ashna” (mistress) of the ap- 
plicant: and though the woman as P. W. 
No. 2 at first denied this as an imputa- 
tion, she had to admit facts which clearly 
show that she was in the keeping of the 
applicant for the last 12 years during 
which period there were occasions! quarrels 
between them when the applicant was under 
the influence of liquor. 

The applicant admitted that he had 
gone to the outhouse in question to meet 
his mistress at her invitation as usual, 
that both of them drank liquor provided 
by Musammat Jessie and that she having 
yaised a false alarm that he was beating 
her he was arrested. Although the challan 
was put up under s, 452, Indian Penal 
Code, the trying Magistrate charged the 
applicant under ss. 451 and 323, Indian 
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Penal Code, only. 

After the charge was framed the ap- 
plicant put in alist of 18 defence witnes- 
ses, including the Deputy Commissioner, 
(Mr. Nehru), the District Superintendent 
of Police, Mr. and Mrs. Tikku and Mr. 
Maru, Jailor of Amraoti. The names of 
Mr. Maru and Mrs. Tikku were, however, 
struck out by Rai Bahadur Mathura 
prasad, who defended the accused, before 
the following order was recorded on the 
back of the application by the trying 
Magistrate on July 7, 1933:—‘‘All defence 
witnesses except Musammat Jessietherself be 
summoned for June 15, 1933.” Subsequently 
on a date, not recorded, the trying Magis- 
trate scribbled the following order under- 
neath the aforesaid endorsement : — 

“On reconsideration I find that T will not issue 
summons to D. 0.,D.S P. and Mr, Tikku just at 


present before hearing other evidence. Counsel for 
the accused be informed.” 


The applicant applied to this court for 
the transfer of his case from the file of 
Mr. Bangale to some other court on certain 
grounds which, after perusing the record, 
1 found to be too vague. The applicant 
then, with permission, put in a-supple- 
mentary application detinitely alleging that 
as Mr, Bangale had modified his previous 
order of summoning the defence witnesses, 
unknown to him and his Counsel, after 
some correspondence between himself and 
Mr. Nehru, the District Magistrate, he was 
afraid that he will not have a fair trial in his 
court specially for the following reasons :— 

“The trying Magistrate is being thus influenced 
by Mr. Nehru and from this action of the trying 
Magistrate changing the order the applicant is 
afraid that he will not get fair justice at the 
hands of Mr. Bangale. The action of the District 
Magistrate in making some correspondence with 
the trying Judge Mr, LBangale, makes the 
applicant feel that he is likely to influence any 
Magistrate subordinate to him, as he is taking 
the personal interest in this case. The applicant 
is also afraid that the District Magistrate hag 
made up his mind to secure conviction of the 
accused applicant, because he has contrary to the 
wishes of the applicant sent Musammat Jessie 
(applicant's kept mistress) to Gwalior to work as 
Ayah in the house of his mother-in-law.” 

Upon this application being filed, a Rule 
wasissued to the District Magistrate in the 
following terms : 4 

“Notice will issue to the District Magistrate to 
show cause why the case should not be trangfer- 
red for the reasons stated in the second applica- 
tion of the applicant filed today. A copy of the 
affidavit filed in support of this application will 
be forwarded to the District Magistrate and the 
trying Magistrate for such remarks as they may 
wish to make on the allegations contained 
therein The trying Magistrate will further be 
asked to note on what date and under what cir- 
cumstances he passed the second order modifying 
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the previous onè rogarding the summoning of 
defence witnesess. Both the Mugistrates will also 
file with the record the correspondence, if any, 
which may have passed between them.” 

‘In his explanation Mr. Bangale, the 
‘trying Magistrate, states that on receipt 
of a note from the District Magistrate 
drawing his attention to s. 257, 0riminal 
Procedure Code, he reconsidered'the matter 
and passed on July 10, 1933, the second 
modifying order and that he had returned 
the “note” to the District Magistrate along 
-with his reply. He vehemently protests 
against the suggestion that he could be 
influenced by anybody. 


The learned District Magistrate furnish- 
,ed the following lengthy explanation in 
defence of his own and his subordinate 
Magistrate's action in the matter :— 

“The statement made by the applicant that the 
District Magistrate is trying to influence or has in- 
finenced the trying Court is an unmitigated lie. | have 
seen the record forthe first time today and have 
never spoken or written to the trying Court 
about the merits of the case. The only occasion 
on which I have shown any ‘interest’ in this case 
was about 2} months ago when I heard that the 
trying Court was issuing summons to some re- 
spectable people including myself to appear as 
witnesses for the accused. My information was that 
the accused was a vicious character, a' drunkard 
and woman-beater ; and- as it was perfectly obvious 
that I at least could not give any relevant evi- 
dence in the case, I presumed that the object of 
his Counsel, Mr. Mathura Prasad, was merely to 
cause’ annoyance and vexation to us and delay the 
:disposal of the case. [On seeing the record now, 
I find. that my presumption was not incorrect, for 
it appears that originally it was intended to sum- 
‘mon a respectable lady, the wife of a Railway 
‘Officer, too to give evidence in favour of’ this 
‘alleged drunkard and woman-beater.. However, that 
is another matter.] On receiving a notice from the 
trying Court, I asked it to consider, with reference 
to s.257, Oriminal Procedure Code, whether this was 
not a case of causing vexation, and annoyance to 
respectable people by causing them to give evidence 
on points which could only be remotely relevant in 
favour of a man of this sort I did so both in 
my capacity of District Magistrate whose duty it is 
to see inter alia that subordinate Courts exercise 
their discretion properly under s. 257, Oriminal Pro- 
cedure Code, and as a prospective witness who is 
fully entitled to make a representation of this nature 
to the trying Court. The trying Court wrote back 
to say that on reconsidering the matter fully, it had 
decided not to issue summons to myself and one or 
two others untilit had heard the other evidence If 
it did not record its reas.ns for suspending the 
issue of summons, it was probably because its orders 
on the point were aot final My memo and the 
court’s reply are no longer available as the 
matter seemed to me of insufficient importance to 
justify their retention and I remember to have torn 
up the paper and thrown it into the waste paper 
basket over two months ago. 

“As I have said above, this is the only occasion 
on which I have shown an ‘interest’ in this . case. 
I do not think it can be claimed this ‘interest’ was 
unjustified or irregular, and I repudiate the sug- 
gestion that it has caused the applicant to appre- 
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hend that he will not get justice in Mr. Bangale's 
Court. As a matter of principle, I strongly re- 
commend that his application may be dismissed, 
for it seems to me that the administration of justice 
would be impossible if an accused is allowed a 
transfer merely because the District Magistrate 
(both as District Magistrate and as a prospec- 
witness) draws the attention of the 
trying Court to a provision of the law. which 
has been overlooked and the latter thereupon, on 
fuller consideration of the law, suspends its order. 
If there was any irregularity committed by the 
trying Oourt in not: recording its reasons, this was 
at best a minor irregularity and has now been 
rectified. í recommend furiher that, if the case is 
remanded for further enquiry to the trying Court, 
its interim order suspending the issue of summons 
t> us may be allowed to stand, for there is-no 
relevant point on which at least I can give evidence 
and the object is merely to cause vexation to us. 


‘There is an additional reason though perhaps of 


an extra-judicial nature—which makes me feel that 
this application should be rejected. The last 2 
sentences of para 3 of the application are of course 
an unmitigated falsehood. Musammat Jessie has 
‘lost several jobs, it appears from her- evidence, on 
account of the misbehaviour of the applicant, and 
she would’ have lost her present one too immedia- 
tely after the incident, but she’ begged the. lady 
who had engaged her-to-give her a chance to re- 
build her existence and take. her away from her 
alleged oppressor, and the lady out of pity took 
her with her. The applicant's object apparently is 
to get the woman back by securing a de novo 
trial which will necessitate her appearance in court 
again’ as a witness. I see.no other reason (apart 
from causing vexation and delay) which: could have 
led him to file this application.” 


The learned Government Advocate 
endeavoured to oppose the application. | 

The learned District Magistrate seems 
indeed to’have got very queer notions of 
the powers: he. possesses .to correct. the 
errors of the ‘Magistrates . subordinate to 
him. If he‘iNad ‘carefully read even the 
bare provisions -of ss. 435- and 438 of 
the Criminal Procedure Code—which only 
came into “play -in the present case—it 
should: have been apparent to him that 
he had no power to ‘issue what he styles 
as a “memo” asking- the trying Magis- 
trate . 

“to consider, with reference to s. 257, Criminal Pro- 
cedure Code, whether this was nota case of causing 
vexation or annoyance to respectable people by 
causing them to give evidence on points which 


could only be remotely relevant in favour ofa man 
of this sort" 
the 


he considered that proce- 
dure adopted by his subordinate Magis- 
trate was irregular his obvious duty 
was to send for the record of the case 
formally under s. 435, and report the al- 
leged irregularity for the orders of this 
court, under s. 448 of the Criminal Proce- 
dure Code, with his own recommendation. 
Tne Criminal Procedure Code does nowhere 
provide for such interference on the part 
of a District Magistrate: with the normal 
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course: of the judicial proceedings pending 
before a Criminal Court ‘subordinate to 
him, as has been adopted by the learned 
District Magistrate in this case. 

I do not also concede that in his capa- 
city as a prospective witness Mr. Nehru 


was within his rights to make any repre-' 


sentation to the trying Magistrate, such 
as he did, to reconsider the order of sum- 
moning him as a witness. In the first 
place Mr. Nehru erred’ in assuming that 
his own evidence was irrelevant. 
next place, in the absence of any represen- 
tation from the other respectable wit- 
nesses, he was equally wrong in assum- 
ing that they shared his opinion on the 
point of the alleged irrelévancy of their 
evidence. From the several facts apparent 
on the face of the record,. it is clear to 
me, that the evidence of Mr. Nehru and 
the other respectable witnesses was perfect- 
ly .rélevant to prove that it was not the 
first time on the night of the incident in 
question “that the applicant visited his mis- 
tress in the outhouse of her present em- 
ployer but also paid similar visits to the 
outhouse of the other respectable witness- 
es with whom Musammat Jessie previously 
served as- an Ayah. Moreover it is nut, in 
my opinion, open even to a respectable 
person whom an accused wishes to exa- 
mine in his defence to assume that his evi- 
dénce would beirrelevant especially when 
hé has taken a prominent part in initiat- 
ing the prosecution, 

Having regard to the seniority arid ex- 


` perience of Rai Bahadur: Mathura- Prasad 


who defended the’ applicant, it is to be 
presumed that he would not have cited 
Mr. Nehru and the other respectable per- 
sons unleés he’ was satisfied that their evi- 
dence’ would be relevant and advantageous 
to the’ defence. Again Mr. Bangale being 
a Magistrate invested with powers under 
s. 80 ofthe Criminal Procedure Code, I 
cannot. assume, as Mr. Nehru seems to 
have done, that Mr. Bangale passed the 
original order for summoning respectable 
defence witresses without first satisfying 
himself that their presence was required 
by the accused bona fide for the pvr- 
pose of establishing a defence to the charge 
under s. 491, Indian Penal Code.. 

It is deplorable that on receipt of. the 
District Magistrate’s. “memo” Mr. Bangale 
without assigning any reasons. or even dis- 
closing in his order that he had received 
such a ‘“‘memo” and without. placing it 
on the record at once cancelled his pre- 
vious order.behind the. back of the ac- 
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cused or his Counsel and adopted thé 
most unusual procedure of returning the 
“memo” and ‘the court’s reply” to the 
District Magistrate saying “that on recon- 
sidering the matter fully” he had suspend- 
ed the issue of summons to Mr. Nehru 
“and one or two others.” It is even more 
regrettable that Mr. Nehru apparently 
treated the whole affair as if it were pri- 
vate and confidential and “of insufficient 
importance” and consigned the whcle cor- 
respondence to the waste paper basket. 
The learned Government Advocate, with 
his characteristic fairness, agreed that the 
procedure of destroying these important off- 
cial documents was unwarranted in law and 
candidly acknowledged his helplessness in 
defending it on any ground. 

In the absence of the production 
of the correspondence which pass- 
ed between these two officers it 
has been rendered impossible for this 
cout to estimate its true charac- 
ter. But having regard to the extremely 
delicate position of a subordinate Magis: 
trate vis a vis his District Magistrate, it 
is not unlikely that Mr. Bangale might 
have honestly constreed Mr. Nehru’s “memo” 
sa confidential “mandate” to relieve him 
from the convenience of appearing asa 
defence witness. I feel fortified in draw- 
ing this inference by the fact that. Mr. 
Bangale returned the “memo” and his 
own'reply to Mr. Nehru and treated the 
matter-as if it was absolutely confidential 
and wholly unconnected with the formal 
proceedings pending before him. If he 
Had regarded the “memo” either asema- 
nating from his ‘District Magistrate invit- 
ing his attention to the alleged irregula- 
rity or as a representation from a pros- 
pective witness, he would, as a matter of 
form, have placed it on the record, heard . 
the accused or his Counsel and then pass» 
ed a judicial order thereon, as required 
by s. 257 of the Criminal Procedure Code, 
giving his reasons for the decision. It is 
significant that in his explanation to this 
court Mr. Bangale is discreetly silent on 
this matter. It is needless to say that. 
sucha reckless disregard óf the plain pro- 
visions cf the law by two responsible ju- . 
dicial officers, as has been exhibited in 
the present case, is apt to bring into disre- . 
pute the fame of the British Administration . 


‘of Justice in the District which is in their 


charge. .: >o .- l 

On the facts apparent -on the face 
of the record I hesitate to accept the 
the learned District Magistrate's sugges« 
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tion that “this is the only occasion on which 
Thave shown any ‘interest’ in this case.” The 
First Information Report made by his but- 
ler, Motilal (P. W. No.4), clearly states that 
after the incident “the Deputy Commis- 
sioner” ordered the informant and the 
other servants to immediately take the ap- 
plicant to the Police Station. Motilal in his 
-evidence further states that after he caught 
‘hold of the applicant “we produced. accused 
before Deputy Commissioner and that I was 
sent to make report, Ex. P-1". The un- 
commonly strong language in which, on 
mere hearsay, Mr. Nehru points the cha- 
racter of the applicant and his behaviour 
towards Musammat Jessie and describes 
the circumstances in which she was, as it 
‘were, rescued from the.clutches of “her al- 
leged oppressor” and taken to Gwalior, 
further shows to what -extent the learned 
District Magistrate, in his non-official capa- 
city, evidently out .of pure sympathy for 
‘the unfortunate. woman, has concern- 
ed himself with this case. I refuse to at- 
tach any significance to the fact that the 
-Challan inthe present case, «was first sub- 
mitted to the District Magistrate because 
he very properly transferred it forthwith for 
trial to the court of Mr. :Bangale. 

The essential question which now re- 
mains for determination is whether on the 
-aforementioned facts the applicant could 
be said to entertain a reasonable appre- 
hension that he will not have a fair trial 
before Mr. Banga'e or any other Magist- 
trate subordinate to the District Magistrate. 
I have no doubt that the answer to the 
question must be in the affirmative. In 
Lolit Mohan v. Surja Kanta (1) it was ob- 
served that next to the importance of de- 
.ciding a case fairly and impartially i3 
the importance of the presiding officer of 
a court to conduct himself in such a man- 
‘ner as to create absolute confidence in the 
mind of the accused that he will have a 
fair trial. I regret to observe, that 
Mr. Bangale has failed inthe present case 
to observe this salutary rule owing, per- 
‘haps, to the unwarranted interference on 
the part of his District Magistrate. . Hav- 
ing regard to all the circumstances noted 
above [hold that the apprehension in the 
mind of-the applicant that he will not have a 
fair trial before Mr. Bangaleor any other 
Magistrate subordinate to the District Magis- 
trate is not only genuine but also reasonable. 
‘The application for transfer must there- 
fore be allowed. 


(1) 28 0, 709 at 718, 
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The Counsel for the applicant desired 
that the case should be transferred to tho 
‘file of some First Class Magistrate at Nag- 
pur. But the learned Government Advo- 
cate, very rightly pointed out the serious 
inconvenience which will result to the 
‘prosecution and. the witnesses if such a 
course were adopted. As there is no 
Subordinate Judgeat Chhindwara invested 
with the powers of a Magistrate of the 
First Class, Mr. Bose suggested that if the 
case was not to.be transferred to any 
other First Class Magistrate at Chhindwara 
the trial should: be held by: the Sessions 
Judge. I accept this suggestion as: the 
‘best solution of the difficulty and. under 
s. 525 (1) (iv) of the Criminal -Procedure 
ode direct the..trying Magistrate to com- 
‘mit the applicant to take his trial before 
the Court of Session at Chhindwara on 
“the charges already framed. 

In order.to avoid further ‘controversy I 
set asidethe orderofthe trying Magistrate 
suspending the issue of summonses tosome 
.of the defence witnesses and order. that all 
the witnesses cited bythe applicant should 
-be summoned unlessthe applicant -himself 
-desires to curtail the list of his witnesses. 

N. Case transferred. 





RANGOON HIGH COURT 
First Oivil"“Appzal No. 123 of 1932 
April 24, 1983 , ` 
Paes, ©. J., AND Das, J. : 
G. PAPACHRISTOPOULOS— 
APPELLANT | 
versus. A 
A. CORRIE —Rusponpent. 


Tort—Negligence—Onllision. between two cars— 
Injury to plaintiff—Suit for damages—Contributory 
negligence of plaintiff—Plaintiff's right to recover 
damages. 

In a suit for damages for injuries received ina 
collision between two cars, if it is found ‘as 
a fact that the collision was caused partly 
‘by the negligence of. the driver of the car in which 
the plaintiff was ridingand partly by the negligence 
-of the defendant, the plaintiff would be entitled to 
recover damages from the defendant notwithstanding 
the contributory negligence of the driver of the car 
in which hə was being driven. Mills v. Armstrong 
Bernini (Li, relied of. : - 

If it is found as a fact that the negligence of the de- 
fendant wholly or in part caused the injury to the 
plaintiff, then, it would be no answer-to the plaintiff's 
claim for damages that the driver of the car in - 
which the plaintiff was being driven by his neglig- 
ence contributed to the accident. 2 

F. C. A. against the decree of the High 
Court, Rangoon, dated May 18, 1932. 

Mr.. C. A. Soorma, for the Appellant. 

Mr, A. A, Darwood, forthe Respoadent. - 
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Page, C.J.—This suit must be retried. 
The plaintiff claims damages for injuries 
that he received in a collision on the 
Prome Road between a car in which he 
was being driven and the defendant's 
car. The evidence of the witnesses for 
the plaintiff was to the effect that about 
.10 r. Įm. at night as they were proceeding 
south along Prome Road and were ap- 
proaching Bagaya cross-road they saw eight 
or nine yards in-front of them a two-seater 
car driven by the defendant, When they 
were nearly opposite the junction the 
defendant blew his horn. Thereupon the 
driver of the car in which the plaintiff was 
riding blew his horn. The defendant then 
turned to the right and drove about five 
“ yards across the road. The driver of the 
car in which the plaintiff was riding kept 
on his course. . Suddenly the defendant 
turned his car to the left, andthe driver 
„of the car. in which the plaintiff was riding 
„at once turned his car to the right. As 
-he did so the defendant turned his car 
„again to the right, with the result that 
the | left . mudguard of the _car in 
which .the plaintiff was riding 
struck the. hind part of the defendant's 
car, causing injury to the plaintiff. At 
the close of the plaintiff's case the learned 
trial Judge, without calling upon the 
learned Advocate who was appearing for 
the defendant to present the case for the 
defence, dismissed the plaintiff's suit. In 
the course of his, judgment, Cunliffe, J 
stated: ee 

“I am‘ going to find here that the plaintiff's driver 
was exceedingly negligent, that this negligence 
could not have been avoided by the defendant, and 


that his conduct disentitles the plaintiff in law to 
obtain judgment, against the defendant.” 

- .It is clear ~ in..my opinion from the 
‘language ‘in which the learned Judee hag 
couched his judgment that he did not 
“intend' to find as a fact that the defendant 
was not negligent. That may be inferred 
I think, from the following passage in the 
judgment: 

_ “The reason why I hold that the plaintif's driver's 
negligence in a way contributed very largely to the 
collision ia... ..... z 


In my opinion the learned trial Judge 
intended to hold, not that the defendant 
was not guilty of negligence, but that 
whether the defendant was guilty of 
negligence or not, by reason of the negli- 
gence of the driver.of the car in which 
the’ plaintiff was being driven the plaintiff 
was disentitled to recover damages, because 
the gontributory negligence of the driver 
of the car in which the plaintiff was being 
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„driven was the cause of the accident. As 


this case is to be retried it is desirable 
that in this Court as little as possible 
should be said about the merits of the 
case. With all respect to the learned 
trial Judge however it appears to me, 
having regard tothe evidence adduced’on 
behalf of the plaintiff, that he misdirected 
himself both as to the law and to: the 
facts. As tothe law it is common ground 
in this case that the plaintiff was not the 
owner of the car in which he was being 
driven. It belonged to Mr. Secluna, who 
had allowed the plaintiff and three other 


‘gentlemen to be driven in the car from 


the Vienna Cafe where they were 
employed to the residence of one of 
them, and then back to Rangoon. ` It 
wasin the course of the return journey to 
Rangoon thatthe collision took place. In 
these circumstances the learned Advocate 
‘for the respondent very properly conceded 
that he could not contend that the driver of 
the car was the plaintiff's driver or under 
his control. Obviously he was not. He 
was the driver of Mr. Secluna’s car in 
which the plaintiff had ‘been invited to 
return to Rangoon. 

In these. circumstances, in my opinion, 
it would not be correct to hold. that, al- 
though the collision might in part have 
been caused by the negligence of the de- 
fendant, the contributory negligence - of 
Mr. Secluna’s driver disentitled the 
-plaintiff to recover damages from the 
‘defendant. In Millsv. Armstrong (Bernina) 
(1) at ip. 9*, Lord Herschell laid down 
that: a aa 

“If by a collision between two vehicles a person 
unconnected with either vehicle was injured, the 
owner of neither vehicle, when sued, could maintain 
as a defence, ‘I am not guilty, because but for 
the negligence of another person the accident would 
not have happened’ “> ~ 
' -If therefore in the event it is found as 
a fact that the collision was caused partly 
by the negligence of the driver of the 
car in which the plaintiff was-riding and 
partly by the negligence of the defendant, 
the plaintiff would be entitled to recover 
damages from the defendant notwithstand- 
ing the contributory negligence of the 
‘driver of the car in which he was being 
driven. If the learned Judge in his judg- 
ment intended to find the defendant was 
not guilty of negligence, I am of opinion 
with all due deference, that there was no 
evidence to support the finding, because 

(1) 18£8)13 A O1: 57L J P65; 53 L T 423; 36 W 
R 870; 6 Asp. MO 257. 


*Pago of (1888) 13 A. O.—[Ed |] 
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the testimony of all the witnesses who gave 
evidence as eye-witnesses of the collision 
was unanimous to the effect that the defend- 
ant turned first to the right, then sud- 
denly to the left, and then again to the 
right. It may be that when the evidence 
on behalf of the defendant is taken the 
defendant will have a complete defence to 
to the plaintiff's claim, or it may be that 
he will not be able to prove his defence; 
but if in the event it is found as a 
fact that the negligence of the defendant 
wholly or in part caused the injury to the 
plaintif, then, in my opinion it would be 
no answer to the plaintiff's claim for 
damages that the driver of the car in 
which the plaintiff was being driven by 
he negligence contributed to the acei- 
t 


ent. , 
On the other hand, if the learned Judge 
did not intend to find as a fact that the 
defendant was not negligent, but decided 
this case upon the footing that, whether 
or not the collision was in part due to 


the negligence of the defendant, by reason - 


of the contributory negligence of the 
driver of the car in which the 
plaintiff was riding, the plaintiff was 
disentitle] in law to recover damages, then, 
in my opinion with all respect, tie 
opinion that he entertained was not in ac- 
cordance with law. The non-suiting of the 
plaintiff having regard to the evidence 
adduced on his behalf, in my opinion, 
resulted in a mistrial of the suit. The 
appeal is allowed, the decree in favour of 
the defendant is set aside, and the suit 
is remanded to the Original Side of this 
Court to be heard and determined ac- 
cording to law. The costs both of the 
first trial and of this appeal will be the 
plaintiff's costs in the cause, by which T 
mean that the plaintiff if he succeeds at 
the retrial will be entitled to the costs of 
both the first trial and the appeal, but if 
he fails at the retrial he will not have to 
pay the costs either of the first trial or 
of the appeal. 
Das, J.—I agree. 


N. ` Case remanded. 
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_ ALLAHABAD HIGH COURT 
Civil Revision Application No. 404 . 
of 1933 
November 3, 1933 
MUKERJI, J. 

Firm ABDUL AZIZ KHAN- - 
ABDUL SALAM KHAN— 
PLAINTIFES — A PPLIOANTS 
versus 

Lambardar NIAZ ULLAH—Derenpant - 

ne Oprositse PARTY. 

Limitation Act (IX of 1908), Sch. I, Arts. 57, 115 
~—Plaintiff advancing money to defendant—Defend- 
ant doing work for plaintiff—Suit for balance of 
money lent—Limitation for suit, 

The plaintiffs were dealers in timber and the 
defendant did the business of sawing wood. Accord- 
ing tothe plaint, between certain dates a certain 
sum of money was advanced to the defendant and 
the defendant sawed acertain quantity of timber 
from one date to another mentioned in the plaint and 
that thereby he did. work worth a csrtain amount, 
Deducting the value of the work dons, the plaintiffs 
claimed the balance of his money lent: ` j 

Held, that Art. 57,-Limitation Act, governed the 
suit and not Art.115, and thatthe case was similar 
to that of a party advancing money to another and 
the borrower repaying the money lent from time to 


time. 

O. R. A. against the decree of 
the Judge, Small Cause Court, Nagina, 
dated April 19, 1933. 

Mr. Mushtaq Ahmad, for the Applicant. 

Mr. N. C. Vaish, for the Opposite Party. 

Judgment.—The plaintiff firm has lost 
its suitin the Small Cause Court on the 
ground of limitation. I have to see whether 
the judgment is wrong. | 

The plaintiffs deal in timber and the 
defendant does the business of sawing wood. 
The. plaint says that, between certain 
dates a certain sum of money wis advanc- 
ed tothe defendant and the defendant saw- 
ed acertain quantity of timber from one 
date to another mentioned in the plaint 
and that thereby he did work worth a cer- 
tain amount. Deducting the value of the 
work done, the plaintiffs claimed the bal- 
ance of his money lent. 


The court below held that limitation began 
to run from the last date of advance 
and the suit having been instituted beyond 
three years from that date was time-bar- 
red. i 

The learned Counselin this court has 
argued that limitation began to run from 
the last date of the work done. His argu- 
ment is that up to that date the de- 
fendant was making some payment, and he 
committed a breach of contract on that 
date. The learned Counsel would apply 
Art. 115, of the Limitation Act. f 

In my opinion, there can be no menner 
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of doubt that Art. 57 of the Limitation Act 
applies. The case’ is similar to that of 
a party advancing money to another and 
the borrower ye-paying the money lent 
from time to time. No single contract is 
disclosed bythe plaint by virtue of which 
it may be argued thatthe breach of con- 
tract took place ona particular date and 
that date shouldbe the starting point of 
limitation. Inthisview the decision of 


the court belowis right, though the way in’ 


which the learned Judge has put hisreason 
is not correct. 

In the circumstances the revision is dis- 
missed with ccsts. 

N. Revision dismissed. 


, LAHORE HIGH COURT 
Miscellaneous First Appeal No. 1840 of 1932 
June 29, 1933 
TEK CuHAND, J. 

Musammat JIWAN BAI AND OTHERS — 

APPELLANTS 
VETSUS 
JALALUDDIN AND O0OTHERS—-RESPONDENTS. 

Civil Procedure Code (Act V of 1908),s 145— 
Surety—-Warrant by one court—Surety bond, executed 
in another court authorised to attest it and sent to 
execution court—Enforceability of the bond. 

In exerution of the decree, a judgment-debtor was 
arrested under a warrant issued by the Senior Subordi- 
nate Judge, A surety executed surety bond in another 
Subordinate Judge's Court who had been authorized 
to attest such bonds, andthe judgment debtor was 
released and the surety bond was forwarded to execu- 
tion court : ah 

Heid, that e, 145, Civil Procedure Code, applied and 
that the bond could. be enforced against the surety. 
Subbaraya Pillai v Sathanatha Pandaram Ji, distin- 
guished, Joyma Bewa v. Kasin Sarkar (2), Ram Nath 
v. Ram Nath (3), relied on. 

M. F. ©. A, from an order of the First 
Class Sub-Judge, Lyallpur, dated August 
30, 1982. 

Mr. Nanak Chand, for the Appellants. 

Mr. Mohammad Din Jan, for the Respon- 
dents. í 


Judgment. —On January 14, 1927, Jamna 
Das obtained a decree for Rs. 7,000 against 





Mohammad Din judgment-debtor, from the. 


Court of the Senior Subordinate 


Judge, 
Lyallpur. 


In execution of this decree he 


got a warrant for the arrest of the judg- 


ment-debtor issued from the Court of the 
Senior Subordinate Judge. The judgment- 
debtor, who lived in a village near Gojra, 
was arrested on June, 1927, but wasreleas- 
ed on one ‘Jalal Din executing a surety 
bond for his attendance in the Court of the 
Senior Subordinate Judge on the date fixed. 
and all subsequent dates to which ‘the. 
proceedings might be adjourned and agree- 
ing that ifthe judgment-debtor failed to 
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do so he would pay to the decree-holder' 
Rs. 2,004, the amount of the instalment for 
the recovery of which the warrant of arrest 
had been issued against the judgment- 
debtor. This bond was written on stamped 
paper of Rs. 15 and was addressed to the: 
Court of the Senior Subordinate Judge. 
The judgment-debtor appears to have been 
arrested at 120’clock and if he had been 
taken to Lyallpur to appear before the 
Senior Subordinate Judge he would have 
had to bekeptin custody for the night. 
He was accordingly produced before the 
Subordinate Judge, Fourth Class, at Gojra, 
with the surety and that officer attested 
the bond, ordered the release of the judg- 
ment-debtor, and forwarded the bond to 
the Senior Subordinate Judge, Lyallpur. 
The bond was accordingly placed on the 
execution record and the case adjourned 
from time to time for other proceedings in 
the case. The judgment-debtor failed to 
appear on one of the dates fixed, and the. 
decree-holder has now applied under s. 145, 
Civil Procedure Code, for execution of the 
decree for Rs. 2,004, against the surety. 
This application has been rejected by 
the lower Court on the ground that 
s. 145 is inapplicable to the case in view 
of the fact that the bond was attested not 
by the Senior Subordinate Judge in whose 
courtthe execution proceedings were pend- 
ing, but by the Subordinate Judge, Fourth 
Class, at Gojra who was notseized of the 
case. In this connection reference has been 
made to a robkar issued by Sheikh Abdul - 
Aziz, Senior Subordinate Judge, Lyallpur 
to the Subordinate Judge at Gojraon March 
29, 1926, to the effect that in cases where 
judgment-debtors were brought before that 
officer under arrest in execution of decrees 
pending in any other court he could re-. 
lease the judgment-debtor on attesting the 
security bond for appearance of the judg- 
ment-debtor in the proper court on the 
date fixed, The present Senior Subordi- 
nate Judge, Sardar Kartar Singh, has held 
that this robkar had been issued without 
authority and was ultra vires. In support 
of this decision the learned Judge has 
referred toa ruling of the Madras High 
Court in Subbaraya Pillai v. Sathanatha 
Pandaram 48 Ind. Cas. 940 (1), where 
it was held that s. 145, Civil Proce- 
dure Code, was confined to cases where 
the liability of the surety had been 
entered into inthe face of the courtor had 
been recorded by. the court in accordance 


(1) 48 Ind. Cas 940; A I R 1919 Mad, 813;8 L W 
507; (1918) M W N 764; 24M L T 416, 


1934 OPPENHEIMER V, J. 


with the provisions of the Code, and that 
it did not extend to surety bonds taken 
from the judgment-debtor outside the court. 
The facts of that case are not very clear- 
ly stated in the judgment, but it appears 
from the argument of Counsel printed at 
p. 94.* and certain observations, made by 
the learned Judges, that the bond then in 
question had not been filed in court and 
the court had not acted upon it. In my 
opinion, that ruling has no bearing on the 
present case, the facts being entirely differ- 
ent. ` 

I amnot aware of any provision in the 
Code which requires a bond taken from a 
judgment-debtor in circumstances similar 


"to those of this case to be attested by the 


court which had issued the warrant. It 
seems tome that the fact that the bond 
had been attested before another court is 
not material so long as after attestation 
it is forwarded to the executing Court and 
‘is placed by it on the record and otherwise 
acted upon. The wording of s. 145 is very 
general andthe Calcutta High Court has 
gone to the extent of holding that for the 
purposes of execution against a surety 
under the section, it is nob necessary that 
the contract of suretyship should be in 
the form of a security bond, orin writing, 
or that the contract of suretyship should 
be in favour of the court: Joyma Bewa v. 
Easin Sarkar (2). 

In Ram Nath v. Ram Nath 124 Ind. 
Cas. 677 (3), it was held by a Single 
Bench of this court that where a 
decree-holder and his debtor compro- 
misedthe matter out of court and a third 
person stood surety for the payment of the 
amount on default of the debtor, and the 
surety bond was filed in: court, though in 
the absence of the surety, and the court 


passed an order certifying the compromise - 


and filing the case, the decree-holder was 
entitled to pursue his remedy against the 
surety in- execution proceedings in spite 
of the fact that there was no specific 
statement in the bond that the decree could 
be executed against the surety. In this 
case Subbaraya Pillai v.Sathanatha Panda- 
ram (1) on which the lower Court has relied 
was not followed. In Nanjunda Ram v. 
Dhammaji Sammiji (4) the Madras High 
Court distinguished Subbaraya Pillai v. 

(2) 95 Ind. Cas. 483; A I R 1926 Cal. 877; 53 .0 515; 
30 O WN 609; 43 O L J 493: 53 C 515. 

(3) 124 Ind. Cas 677; AIR 19:0 Lah 185; Ind, 
Rul. (1930) Lah. 549. 
ae 53 Ind. Oas. 673; AIR 1919 Mad. 527; 10 L W 








*Page of 48 Ind. Gas,—(Hd,] 
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Sathanatha Pandaram (1), and held that a 
security bond executed in favour of a 
decree-holder toobtain therelease of a 
judgment-debtor from imprisonment in exe- 
cution and filed in court, whereupon the 
release of the judgment-debtor was ordered 
must be regarded as a matter of record in the 
court as much asif it had been executed 
in the court itself and is consequently 
enforceable against the security in proceed- 
ings in execution. Inmy opinion the order 
of the lower Court holding that s. 145 was 
inapplicable to thiscase is erroneous and 
must be set aside. 

Mr. Muhammad Din Jan for the surety 
has, however, argued that the application 
of the decree-holder for proceeding against 
the surety is barred” by limitation. On 
the point the lower Court had framed an 
issue but has not recorded any finding. 
The facts bearing on this question are not 
apparent onthe present record and it is 
not possible for me tocome to a definite 
decision on the materials placed before me. 
The question therefore shall have to be 
decided by the lower Court itself. I accept 
the appeal, set aside the order of the lower 
Court and remand the case for disposal of the 
question of limitation and any other point 
that might arise on the pleadings. Court- 
fee on thisappeal shall be refunded, other 
costs shall be costs in the cause. | 

V-R. Appeal accepted. 

RANGOON HIGH COURT 
First Civil Appeal No. 26 of 1933 

June 23, 1933 

Mya BU AND Bacuey, JJ. 
H. OPPENHBIMER—AppPELLAN? 
versus 
J. MANECKJEE AND ANOTAER— 
RESPONDENTS 

Surety bond—Huecution of bond in favour of 
Judge and his successors—Suit for rectification of 
bond by beneficiary ~Maintainability—Privity of 
contract—Specifie Relief Act (I of 1877), s. 81— 
Costs—Case decided on preliminary point—Full 
costs, whether should be awarded, 

Where under a surety bond executed in favour of 
a District Judge the surety undertook to pay to the 
District Judge or ‘his succeasor-in-office or the 
assign of the District Judge for the time being, a 
certain sum of money and the person for whose bene- 
fit the bond was taken by the District Judge insti- 
tuted a suit for rectification of the bond : 
` Held that, asthe bond was executed in favour of 
the District Judge and the plaintiff was nota party 
to it noran assiga, he was uotentitled to maintain 
the suit. Motilal v. Chandrasangji (1), distinguish- 
ot here a suib was decided ona preliminary point 
after ashort argument and without examining wit- 
nesses but the full ad valorem costs of Rs. 600 were 
allowed: 


998 

Id. that the full costs should not have been 

Aika and the amount should be reduced to 10 gold 
mohurs. 


F. C. A. against a decree of the Dis- 

trict Judge, Myaungmya, dated Novem- 
93, 1932. “a 

gre PD. Patel, for the Appellant. 

Mr. P. K. Basu, for the Respondent. 

Baguley, J.—This appeal arises out 
of a suit which is the sequel to the order 
which has been dealt with in revision in 
Civil Revision No. 195 of 1932. It is not 
necessary to detail the facts again. A 
reference to the judgment in that case may 
be made if necessary. we 

After the rejection of the application 
to amend the bond a suit was filed by 
the present appellant against J. Maneckjee 
who had drawn out the sum of money in 
deposit, and H. Maneckjee, the surety 
who guaranteed repayment of it. This 
suit purports to be as if for rectification 
of the surety bond. The plaint sets out 
the facts and asks that the security bond 
be rectified by inserting in it that the 
site is also offered as security on the 
ground that the security has been 
misdescribed either through fraud on 
the part of the defendants or through 
mutual mistake. The defence raised 
among others was that the plaintiff being 
a stranger to the security bond had no 
locus standi to file the’ suit. The Judge 
took this point as a preliminary issue and 
decided that the plaintiff was not entitled 
to file a suit in his own name for rectifying 
the bond. The suit was therefore dismissed 
with costs. f | 

‘The suit being one for rectification of a 
bond it must be presumed to have been 
filed under s. 31, Specific Relief Act. 
Under this section, when there has been 
fraud or mutual mistake: ERRA 

“Either party or his representative ia interest 
may institute a suit to have the instrument rectified, 

The question is whether the present 
plaintiff can be regarded as a party to the 
bond, or as & representative-in-interest of 
a party tothe bond. Referring to the bond 
itself, we find that under it the two Ma- 
neckjees are bound to U Kyaw J, the Judge 
of the District Court of Myaungmya in 
the sum of Rs. 41,250 to be paid to 
U Kyaw U or to his successor-in-office 
or to the assign of the Judge of the 
said District Court for the time being. 
After reciting the facts the bond goes on 
to say: 


“Now the condition of the above obligation is 


such that if the said J. Maneckjee shall duly per- 
form... , such decree or orders as may ultimately 


OPPENHEIMER V. J, MANEOKJEE 


14710 


be binding on him.,., toredeposit the amount 
withdrawn by him in full or otherwise, then this 
obligation shall be void, otherwise it shall remain 
in full force and J, H. Maneckjee, the above bounden 
surety, shall pay into the said District Court of 
Myaungmya the sum of Rs. 41,250 or such sum as the 
J udge of the said District Court of Myaungmya shall 
irect..... ji 


The parties to the bond are therefore 
on the one side, U Kyaw U, the Judge of 
the District Court of Myaungmya, and, on 
the other side, J. Maneckjee and H. Maneck- 
jee. The wording of the bond appears 
defective in this case owing to an erroneous 
interlineation which has caused a break 
between the names of U Kyaw U, the Judge 
of the District Court of Myanugmya, on 
the one side, and his successor-in-office or 
the assign of the Judge of the said Dis- 
trict Court of Myaungmya for the time being, 
but this'error is patent and venial. There 
can be little doubt that it was intended 
that one party to the bond should be the 
then District Judge, his successor-in-office 
or his assign. It seems clear thatthe only 
person who can file a suit against the two 
Maneckjees must. be the then Judge of 
the District Court of Mayaungmya or his 
successor-in-office or the assignee of such 
Judge.. 

It is quite patent that although the bond 
was taken for the ultimate benefit of the 
present appellant he is at present not en- 
titled to anything under this bond. If it 
were assigned to him he would then no 
doubt becsme a representative-in-interest 
ofthe District Judge, but it has not been 
assigned to him, so we agree with the 
Judge of the trial Court that he has no 
locus standi to file the present suit. Refer- 
ence was made to Motilal v. Chandrasangjt 
(1), a case in which apparently the bene- 
ficiary under a bond was allowed to sue 
upon it but it is.clear that the bond in that 
case bound the then plaintiff, ifan appeal 
filed against the decree in his favour were 
successful, to give back to the defendant 
the whole of the movable property which 
might come intohis possession in execution. 
It was therefore clear that that bond was 
directly for the benefit of the defendant 
asunder it the plaintiff undertook to give 
the property back to the defendant. In 
the present case all that the Maneckjees 
had to do to discharge the bond was to 
pay Rs. 41,250 or such sum as they might 


‘be directed to pay into the District Court 


of Myaungmya; so this case can be distin- 


“guished. 


Ancther point raised in this appeal was 
(1) 12 Ind Oas. 549; 36 B 42; 13 Bom, L R909, 


19384 _ 
that although the case was decided ona 
preliminary point the full ad valorem costs 
were allowed, viz., Rs. 600. It was pleaded 
that this amount of costs was excessive. 
We think that it was. There was no 
examination of witnesses but merely, it 
would seem, one argument and judging 
from the length of the judgment, the ar- 
gument could not have been a very long 
one. This being the case we think that 
the amount of, costs allowed should not 
have been ‘the full amount calculated ad 
valorem. on the -valuation of the plaint. 
We theréfore direct that the amount of costs 
allowed should be reduced from. Rs. 600 
to ten gold mohurs, otherwise the appeal 
is dismissed. No order as to costs of the 
present appeal. 

Mya Bu, J.—I agree. ; 

A. Bae a Appeal-dismissed. 





we Totes ones 
~ LAHORE HIGH COURT 
Criminal Revision Petition No. 713 
,. of 1933 
-7 “October 6, 1933 - 
_ ADDISON, J. 
CHHAJJU AND OTHERS—ÅCOUSED— 
PETITIONERS 
$ ~ versus 
BEHARI—OomPLaINANT—RESPONDEST 
Criminal Procedure Code (Act V of 1898), 84486, 
, Proviso— Person discharged to be given opportun:ty’ to 
show cause—Obligatory nature of thejproviso, : 
The proviso to s. 436, Criminal Prozedure’. Oode, 
makes it obligatory on a court not to pass an order 
under the section until the person discharged: has 
had'ad opportunity of showing: cause, í 5 
. Or. R. P. from an order of the. , Dis- 
bee Magistrate, Gurgaon,-dated April 25, 
19 A ' i . i ; | 
.Mr.. Nanak Chand Pandit, for the Peti- 
‘tioner, | a 
Mr. Mohammad Amin, for the Respond- 
“ent, ies 
Judgment.—A criminal case of theft 
was. pending against Bihari lambardar 
and certain others and Chhajju chaukider 
was to appear as a witness forthe prosecu~ 
tion in that case. Bihari complained to the 
Police that Chhajju and two others came 
to his nauhra to steal. The Police took 
‘no action. Thereupon a private complaint 
was made by Bihari against Chhajju and 
‘two others. The :Magistrate, First Class, 
‘discharged the accused. The. District Ma- 
‘gistrate however under the provisions of 
s. 436, Criminal Procedure.Gode, „set aside 
that order and directed that the case should 
be further enquired into. Against _ this 
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order of the District Magistrate, Chhajju 
Gahar and Har Narain have- preferred 
this revision -petition. The proviso to 
s. 436, Criminal Procedure Code, makes 
it obligatory on a court not to pass an order 
under the. section until the person dis- 
charged has had an opportunity of showing 
cause. The District Magistrate issued no 
notice to the persons discharged. His 
order is therefore illegal. I was told by 
Mr. Nanak (hand Pandit that Bihari has 
been convicted in the case of theft which 
was pending against him and that his 
appeal is before the Sessions Judge of 
Hissar. That being so, I think the petition 
of Bihari, illegally disposed of by the 
District Magistrate in the way already 
described, should go to the Sessions 
Judge, Hissar, for disposal in accordance 
with law. | 

I accept the petition, set aside the order 
-of the District Magistrate, Gurgaon, dated 
April 25, 1933, and send the petition in 
question to the Sessions Judge of Hissar for 
disposal in accordance with law. 


N. Order set aside. 


mnt 


RANGOON HIGH.COURT 
Civil Miscellaneous Appeal No. 229 of 1932 
at May 16, 1933. ` 
Conuirrz AND Mya Bo, JJ. 
MAUNG GYE—APPELLANT 


. versus 
A. L.K. P. CHETYAR Freu — 


ap RESPONDENT, 

Provincial Insolvency Act (V of 1920), 5. 16—Seope 
of~-Petition by creditor for adjudication of debtor 
—Agreement between debtor and ‘creditor—Dismissal 
af petition—Subsequent creditor, if can be substitut- 
ed for original petitioning creditor—Fresh petition, if 
necessary. i rs 
` Section 16, Provincial: Insolvency Act, contemplates 
a petition that is alive andis not dead, a- petition 
that is proceeding and has not been dismiss- 
ed, , 

“After a creditor had” filed 
adjudication of the . debtor’ as insolvent, it wag 
intimated to the court that the petitioning 
creditors and.the insolvents had come to an agreement 
with regard to the matter; on this intimation the 
p2tition was dismissed by the court. No other cre- 
ditor was given notice of theapplication based on 
the settlement which resulted in the dismissal of-the 
petition. Some months later another creditor applied 
to be substituted for the original petitioning credi- 
tor: 

Held, that with due regard to the meaning of 
s. 16, the subsequent creditor could not be substi- 
tuted in the place of the original creditor and that 
the only course open to him was to file a fresh 
petition p 

Mr. Hormasji, for the. Appellant. 

- Mr. R. A. R Aiyar, for the Respondent, 


a petition for the 
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Cunliffe, J.—This appeal must be al- 
lowed. The learned Judge of the District 
Court at Hanthawaddy was sitting in in- 
solvency. He was considering the peti- 
tion ofa Chettyar Firm for the adjudica- 
tion of a Burmese couple who, it was 
alleged, had transferred their property to 
one Amina Bibi for 
Rs. 10,000. The Chettyars contended that 
this transaction was for the purpose of 
defeating aud delaying the insolvent’s 
creditor. It was however subsequently 
intimated to the court that the petitioning 
creditors and the insolvents had ‘come to an 
agreement with regard to this matter; 
on this intimation the petition was dis- 
missed by the court. No other creditor 
seems to have been given notice of the 
application based on the settlement which 
resulted in the dismissal of the petition. 

Some months later another Chettyar 
Firm applied to the learned Judge to be 
substituted for the original petitioning 
creditors. They relied on a further so- 
called fraudulent transaction. The learned 
Judge decided that he could accede to 
this application. It is quite clear from his 
judgment that he consented to doso by 
virtue of the interpretation he put upon 
the provisions of s. 16, Provincial Insolvency 
Act. It was argued before him that the 
original petition having been dismissed 
the ‘second petitioning Chettyar creditors 
had no locus standi. Nevertheless, he de- 
clined to accept this contention because 
he was of the opinion 

“that where a settlement has baen come to between 
the insolvent and petitioning creditor, the court may 
substitute as petitioner a creditor whose debt is 
not disputed by the insolvents,” 

It appeared to him to be immaterial 
that the petition had been dismissed prior 
to the application on the part of the credi- 
tors who wished to be substituted. The 
‘question therefore before us is whether the 
learned Judge was acting rightly under 
this section. We are clearly of opinion that 
he was not. Section 16is in these terms: 

“Where the petitioner dozsnot proceed with due 
diligence on the petition, the court may substitute 
.as petitioner any other creditor to whom the de- 


btor may be indebted in the amount required by this 
Act in the case of a petitioning creditor.” ` 


The language of the section seems to us 
to contemplate a. petition that is aliveand 
is not dead, a petition that is proceeding 

_and has not been dismissed, otherwise the 
words “where the petitioner does not pro- 
ceed with due diligence” would, in our 
view, be meaningless. A person cannot 
proceed with due diligence in any proceed- 
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ings that have come to an end and ‘although 
as far as wacan see, there is no direct 
case law on this point, we are of the 
opinion that the meaning of the section is 
quite clear. The only course open to the 
respondents to this appeal is to launch a 
fresh petition. The learned Judge, no 
doubt, was trying to actin the interest of 
justice. With his practical mind he was 
endeavouring to take a short cut. But hav- 
ing regard to the fact that he. was relying 
specifically upon s, 16, we consider that 
the action he took was not justified. Ac- 


cordingly we allow this appeal with costs, 
three gold mohurs. f 

Mya Bu, J.—I agree. 

N. Appeal allowed. 


. MADRAS HIGH COURT 
Civil Revision Petition No. 1755 of19381 
March 238, 1932 
KRISHNAN PANDALAT, J. 
BALGIS BEEVI AMMAL— 
PETILIONER ' 


versus 
HATHIJA BEEVA AMMAL— 
Oprostts PARTY 

Court-fees Defendant making claims as to items in 
partition accountto be taken in suit—Court-fee, if 
to be paid on sums claime?, $ 

Where one of the defendants to a suit is not 
putting forward any counter-claim but is only 
making various claims as to items ia the parti- 
tion‘account to be taken inthe suit, he should 
not be asked to pay court fee on the sums so 
mentioned. 

Mr. C. A. Seshagiri Sastri, for the Peti- 
tioner. 

Mr. P. Rajamannar, for the Government 
‘Pleader, for the Crown. 

Judgment.—In deciding that defendant 
No. 1 snould pay court-fees on the four 
sums mentionedin paras. 6 to 9and the 
postscript of his order, the learned Judge 
would have been well advised in not re- 
lying so much on check slips issued by 
the court-fee examiner, but onsome provi- 
sion of law which requires the payment of 
the court-fee. The learned Government 
Pleader is quite rightly unable-to support 


the order as it is quite erroneous. The 
defendant is not putting forward any 
counter-claim, if such a proceeding 


is known to the procedure laid down by 
the Code of Civil Procedure, but making 
various claims as to item3in the partition 
The order ` 
of the learned Judge is set -aside. The | 
costs of thie petition will be costs in the 
cause. 


AN, Order set aside, 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1613 of 1931 
September 1, 1933 
IQBAL AHMAD AND RAOHHPAL SINGH, Jd. 
Lala HARI KISHAN DAS — 
DEFENDANT—APPELLANT 
versus 
Tae GUARDIAN ASSURANCE 
COMPANY Lrp.—Puatntirr— 
RESPONDENT. 

Insurance (Fire)~Risk, when commences—Policy 
not issued in the usual form and premium not-paid— 
Contract of insurance—Enforceability of. 

In a contract for fire insurance, the risk commences 
at the time as soon as a binding contract of insurance 
is conclided and itis always opento the parties to 
the contract t6 come to an agreement as regards 
the timefrom which the risk will commence. On 
the receipt of the intimation by the company by the 
assured that the risk was covered, there is a vaiid 
contract between the parties and it can be enforced 
notwithstanding the fact that no policy in the usual 
form had been issued and no premium had been paid, 
Thomson v, Adams (|) and In re, Norwich Equitable 
‘Fire Insurance Society, Ciaim of Royal Insurance 
Company: (2), raferred to. : 

5S. C. A. from the decision of the Second 
Subordinate Judge, Saharanpur, dated 
April 17, 1931. 

_ Dr. K. N, Katju and Mr. M. N. Kaul, for 
the Appellant. 

Messrs. P. L. Banerji and Kedar Nath 
Sinha, for the Respondent. 

Judgment.—This is a 
second appeal. : 

Lala Hari Kishan Das, defendant-appel- 
lant who is-the proprietor of a firm carry- 
ing on business at Saharanpur made a‘pro- 
posal to the plaintiff, through one Mr. Jaura, 
asking for the insurance of hisSteam Roller 
Flour Mills.at Saharanpur, for a sum of 
Rs. 7,71,000. Mr. Jaura carries on “busi- 
ness as broker. On the receipt of the 
defendant's application by the plaintiff (the 
Guardian Assurance Company) a Risk 
Note No. 3496 was issued and the defendant 
was immediately informed that the risk had 
been covered. Subsequently correspond- 
ence went on between the parties but even- 
tually on June 13, 1927, the defendant de- 
clined to pay the premium and the plaint- 
iff company wrote to him that as the 
premium had not been paid the contract 
was cancelled. The plaintiff's case was 
that the company had. covered the risk for 
& period 
1927, to June 13, 1927, and ‘therefore, the. 
defendant was liable for payment of the 
proportionate permuim which was calculat- 
ed to be Rs. 2,181-5 and. the company insti- 
tuted a suit forthe recovery ofthe same. 
The claim was resisted by the defendant 
@n Various giounds. Both the courts below, 


defendant's 
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decreed the suit. The lower Appellate 
Court has given the following findings : 

(1) that the ‘defendant asked Mr. Jaura, 
the broker to have his Steam Roller Flour 
Mills at Saharanpur insured for a sum of 
Rs. 7,71,000; : r 

(2) that he asked that risk “should im- 
mediately be covered; and 

(3) that the plaintiff company covered the 
risk from February 25 up to June 13, 
1927, 

These are all findings of fact which 
are conclusive in a second appeal. The 
question which has been raised in this 
appedl by the learned Counsel appearing 
for the defendant-appellant was that there 
was no valid contract because no premium 
had been paid. We find ourselves unable 
to accept this ‘contention, It is raised 
on the assumption that in every case a 
contract for insurance -will not be binding 
unless the premium or a part thereof 
is paid. No such .assumption can 
There are. cases in which it is 
open to the insurance company to waive 
their right to demand immediate payment 
of the premuim and mote ‘specially in cases 
where a proposal is made in respect of a 
fire insurance policy. It is not always 
necessary that such a formal agreement 
should be entered into to constitute a valid 
contract of fire insurance. Where the 
insurance company on the receipt of a pro- 
posal for insurance -issues a risk-nole 
covering the risk, that fact by itself con- 
stitutes a contract of insurance for a certain 
time. In the case before us the plaintiff 
company assoon as they were given inti» 
mation of the proposal of the defendant 
informed himthat risk was covered -and 
the defendant accepted this fully knowing 
as would appear from his proposal, ‘that 
he wanted a policy with risk covered that 
in case of any loss the company would be 
liable to him before he paid any premium. 
It appears to us that somehow or other 
the defendant found himself unable to pay 
the premiumand on various ‘excuses he 
went on gaining time. We find from 
the record that.he made a proposal to 
Mr. Jaura, ‘the commission agent, request- 
ing him that he should himself pay the 
premuim for, him. As the learned Munsif 
has remarked, the defence put up -in this 
case was a thoroughly dishonest one. The 
defendant got the company to cover the 
risk and now he wants to escape liability 
without the payment of anything. - 

In our opinion the defendant appellant 
cannot do this by pleading that there was 
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no valid contract because of the non-pay- 
ment’ of premium by him. Ina contract 
for fire insurance, the risk commences at 
the time as a soonas a binding contract 
of insurance is concluded and it is always 
open tothe parties to the contract to come 
to an agreement as regards the time from 
which the risk will commence. The reason 
for this is as explained by Matthew, J., in 
Thomson v. Adams (1) 
“that it is veryimportant that there should be 
prompt insurance in respect of goods against fire 
risk. Oonsidering how greatis the risk he has to 
an individual, and how small a premuim he has 
to pay, the great object is to get himself insured 
against damages by fire, and if the law were 
otherwise, then no man would be able to effect a 
prompt insurance against damages by fire,” 


Tt was held in the above mentioned case 
that wherea slip was issued covering the 
risk there was a complete and binding con- 
tractof insurance though no premium had 
-been paid. It has been held in cases of this 
kind that the risk may commence before 
a policy isissued, even upon an oral con- 
tract to insure. (See Halsbuiy’s Laws of 
England, Vol. 17, p.517 First Edition). 
In In ve Norwich Equitable Fire Insurance. 
Society, Claim of Royal Insurance Company 

. (2), the folowing observations as regards the 

nature of fire insurance contract were made 
by Kay, J: 
’ “There is no statutory or formal document neces- 
sary to makeacontract of insurance, Ifa contract 
js created by any binding means, that is the 
policy to all intentsand purposes. We are apt to 
think ofthe familiar instrument which ‘is in the 
form one generally knows, and to associate that 
mere form with the idea of policy. But putting 
the formal instrument aside, and admitting. as 
every one must, that a contract of insurance for all 
legal purposes constitutes a policy, what is wanted 
is more than a contract of this kind.” i 


In the case before us, the defendant-appel- 
lant made a proposal through Mr. Jaura to 
the plaintiff-respondent for an insurance 
policy and asked that risk should be 
covered immediately. As sconasthe pro- 
posal was communicated the company 
agreed to the proposal. Inour opinion, on 
the receipt of the intimation by the plaint- 
iff company bythe defendant that the risk 
was covered, there was a valid contract 
between the parties and could be enforced 
notwithstanding the fact that no policy inthe 
usual form had been issued and no pre- 
mium had been paid. -After allit was the 
plaintiff firm who could say that they would 
not cover the risk till the premium was 
paid but if they waived their right by 
accepting the risk, it is difficult to under- 


(1) (1889) 23 QB D 361, 
(2) (1857) 57 L T 541. 
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stand how the defendant could be allowed 
to contend that there was no valid con- 
tract. 

For the reasons given above we are of 
opinion that the learned Subordinate Judge 
is correct and we dismiss the appeal with 
costs, 


NG Appeal dismissed. 


ed 


; _ ALLAHABAD HIGH COURT 
First-Civil Appeal No. 204 of 1930 , 
| - September 12, 1933 . 
' SULAIMAN, C. J., AND KING, d. 
MATLUB HASAN AND OTHERS— 
DEFENDANTS —APPELLANTS 
: n LETSUS rat = 
' Musammat KALAW ATI—P1AINTIRF AND 

OTSERS— DEFENDANTS —RESPON DENTS 
| Transfer of Property Act (1V of 1882), ss, 18, ih, 
58, 91 (f, 100—Agreement to poy maintenance allow- 
ance from generation to generation and making it 
charge on property— Rule of perpetuity, if applies to 
‘the charge so created—Charge in perpetuity, whether 
can be redeemed—Mortgage and charge, distinction 
between—Muhammadan Liw—Charge created by 
Muhammadan on unknown shares of one of his heirs 
—Validity of. ie 
“Tha mere fact that there is a personal’ coven- 
ant to pay the amount would not necessarily 
result in the transaction not being a, charge. 
When the intention of the partiés is to create a 
liability in perpetuity not capable of being redeemed 
absolutely at anytime, the transdction - cannot 
possibly, be a mortgage Au agreement to pay 
maintenance allowance to a person and to continue 
paying it to that person’s descendants from generation 
to generation making it a charge on certain pro- 
perty .which was .to remain hypothecated, con- 
stitutes a charge and nota mortgage and the rule 
agaibst perpetuity would “not apply to ‘a charge of 
this kind which does not amount to a‘transfer of 
interest within the meaning of ss.13-and 14 of the 
Transfer of Property Act. Rajah of Ramnad v. 
Sundara Pandiyasumi Tevar (2), applied. wan et 

A charge created on the unknown shares of one of 
the heirs of a Muhammadan is invalid and illegal and 
cannot be enforced, - 9 

-A charge is not exactly, identical with a mortgage 
and although a similar remedy is available a suit for 
the enforcement of a charge is not necessarily the 
same ds a suit for sale on the basis‘of a mortgage 
deed, One obvious distinction is that a mortgage is 
for a fixed term whereas a charge may be in perpe- 
tuity. In the case of a mortgage it can be-ultimately 
redeemed whereas acharge in perpetuity cannot be 
redeemed at all. Thereis therefore no question of 
redeeming a charge but only paying up the arrears 
of maintenance due and preventing the sale of the 
property in execution of tha decree. . 

The provision in s. 91 (f), old Transfer of Property. 
Act, was in ‘the nature of an exception specially 
applied by the Legislature tothe case of mortgages 
which has now been deleted fromthe amended Acte 
There is no authority in support of the view that that 
exception should be extended tothe case of charges as 
well. The exception should not be extended to a 
charge in perpetuity, i h 
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F. ©. A. from the decision ofthe ~ 
ordinate Judge, Moradabad, dated February 
20, 1980. 

Dr. S. N. Sen Messrs. Mukhtar Ahmad 
and Mansur Alam, for the Appellants. 

Messrs. P. L. Banerji and Shabd Saran, 
for the Respondents. 

Judgment.—This is a defendants’ 
appeal arising out of a suit for a declara- 
tion that the plaintiff Musammat Kalawati 
is by virtue of an auction purchase, the 
owner in possession of a certain share in 
properties specified and is entitled to get 
the said share in its entirety partitioned 
through the Revenue Court. 

Wazir-un nissa was the owner of village 
Ruppur. On January 13, 1919, she execut- 
ed a registered document, called a deed 
of agreement, under which she provided 
that she shall pay Rs. 20 per month to 
her daughter-in-law Musammat Faruq-un- 
nissa, and that the said maintenance 
allowance should continue to be paid to 
her (Faruq-un-nissa's) - descendants from 
generation to generation. She further 
provided that the maintenance allowance 
should be a charge on a 8 biswas 2 bis- 
wansis 4 kachwansis 8 nanwansis and 18 
tanwansis share in mahal Surkh of village 
Ruppur Bahadurpur and the said share 
shall remain hypothecated in lieu of the 
payment of the said maintenance allowa- 
nce. She further provided that after her 
death only that portion of the property 
aforesaid which would devolve upon. her 
son Marghub Hasan, who was the husband 
of Musammot Faruq-un-nissa, should remain 
charged" and -hypothecated. She clearly 
stated that’ the said agreement would 
remain operative in favour of the descend- 
ants of Musammat Faruq-un-nissa from 
generation to generation. 

Musammat Faruq-un-nissa died in 1920 
and Musammat Wazir-un-nissa herself died 
in 1922. Marghub Hasan died in the 
game year but shortly after Wazir-un- 
nissa. l 

It is an admitted fact that according 
to the devolutions of shares under the 
Muhammadan Law ifthe estate of Musam- 
mat Wazir-un-nissa be regarded as con- 
sisting of 2240 sihams then the result of 
the .devolutions afler the successive deaths 
was that a junior widow of Marghub 
Hasan named Ashraful-nissa got 60 sihams, 
the three sons of Musammat Farug-un- 
nissa’ got 105 sihams each and their step- 
brother, the son of Musammat Ashraf-ul- 
nissa also got 105 sihams. j 

Musammat Ashraf-ul-nissa brought a suit 
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for the recovery of her dower debt against 
the assets of her deceased husband, 
Marghub Hasan and obtained a decree 
on December 5, 1923. She sold this decree 
on December 15, 1923, to Musammat 
Kalawati, the present plaintiff, Musammat 
Kalawati got the estate of Marghub Hasan 
deceased attached cn April 4, 1924. But 
before the property could be sold, the 
three sons of Musammat Faruq-un-nissa 
brought Suit No. 24 of 1926 in the court 
of the Munsif for the enforcement of their 
‘share of the charge under the agreement 
of 1919 against Iqbal Hasan their step- 
brother and against one Zahur-ul-Hasan, 
who was a purchaser of a part of Iqbal 
Hasan’s interest. They at first impleaded 
Musammat Kalawati as one of the defend- 
ants but later on got her name struck 
off from the array of the defendants. The 
suit was contested but resulted in a decree 
in favour of ihe plaintiffs for the realisa- 
tion of the arrears cof maintenance by 
sale of the property charged. This decree 
was dated June 29,1926, and was affirme 
on appeal on December 14, 1926. à 
After this Musammat Kalawati the 
purchaser of the dower decree from Musam- 
mat Ashraf-un-nissa put her decree into 
execution and got a share of Iqbal Hasan 
put up at auction and she purchased it 
herself-on July 23, 1926. The extent of 
the .share purchased by her is a matter 
of controversy which we shall discuss 
later. Having obtained formal delivery of 
possession through the Civil Court, Musam- 
mat Kalawati applied to the Revenue 
Court for the separation of her share by. 
partition against the other co-sharers. 
Objection was raised by the defendants 
who are appellants before us and the 
Revenue Court referred the plaintiff 
Musammat Kalawati to the Civil Court 
for obtaining a declaration of her right. 
oe present suit was accordingly brought 
by her. : : 
The court below has held that the 
interests of all the brothers including 
Iqbal Hasan were purchased at auction 
by Musammat Kalawati and that the sale 
was subject to the maintenance charge 
that was valid, It has, however, held that 
the charge was void in law and was 
unenforceable against the present plaintiff 
and has accordingly given the plaintiff 
adecree for the declaration asked for. l 
The defendants have come up in appeal 
and challenged the findings of the court 
below. í 
On the first question the position, id 
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our opinion, is very clear. When Musam- 
mat Kalawati put up the property for sale 
objection was taken on behalf of the 
judgment-debtors that there was a charge 
on the property which should be announced. 
The decree-holder, by an application dated 
April 20, 1926, suggested to the court that 
the amount of the charge should be 
deducted from the profits of the property 
said to be sold by auction and that value 
be fixed with reference to the remaining 
amount only. The sale proclamation is not 
on the‘ record but the document contain- 
ing the list of auction bids indicates that 
the property put up for sale consisted of 
3882 sihams out of 480 sihams comprised 
in 2240 sihams in 8 biswas 2 biswansis 5 
kachwansis and 3 tanwansis of land situate 
in Mauza Ruppur Bahadurpur mahal 
Surkh (Red), and it was clearly notified 
that Rs. 20 per month as maintenance 
allowance granted by Wazir-un-nissa in 
favour of Faruq-un-nissa was to be regard- 
ed as an encumbrance which the decree- 
holder alleged to be fictitious. But as 
the price offerel was in excess of the 
amount due by Rs. 500, the entire prop- 
erty after deducting 1-19th share was to 
be sold. The sale certificate which was 
issued to Musammat Kalawati after the 
confirmation of the sale is dated March 
8, 1927, and contains: the same 
recitals. The report of the office after the 
auction sale also indicates that the prop- 
erty was sold, but the value announced 
was assessed after deducting the amount 
of the charge. This office report, being 
a subsequent document, is not very 
material. In the same way the admission 
made on behalf of the defendants in the 
mutation court that the decree-holder had 
purchased that share is not absolutely 
conclusive. But the fact remains that it 
was the whole share after deducting 
1-19.h share which was sold, but the 
charge was announced and it was also 
made clear that the decree-holder 
was not admitting the validity of the 
charge. 

In our opinion the contention of the 
defendants, that instead of selling 18-19 
share in 3884 sihams a small interest 
representing the property charged was 
carved out and excluded, cannot be accept- 
ed. The finding of the court below on 
this point is, therefore, correct. 

The second point is not free from 
difficulty. We have already, set forth sub- 
stance of the agreement of 1919. The 
court below has thought that the agree- 
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ment is void because it offended, against 
the. rule of perpetuity which affected wakfs 
and gifts under the Mahammadan . Law. 
It is nobody's case that the document in 
question was in the nature of either a wakf 
or a gift. 

The binding character of ihe agree- 
ment so far as Musammat Wazir-un- 
nissa is concerned is not disputed. Indeed 
the court below has found that there was 
mutuality and there was consideration 
for this agreement. Itis also not disputed 
that the maintenance allowance was a valid 
charge on the property specified during the 
life-time of Musammat Wazir-un-nissa, The 
contention is that after the death of 


‘Musammat Wazir-un nissa, her heirs and 


representatives are not bound by this 
charge. 

That an agreement of this kind creates 
a charge and not a mortgage is clear 
from a case somewhat similar on facts 
which is to be fourd in Masuma Khatun 
v. Tahira Khatun (1). The ultimate decis- 
ion in that case is, however, not in point. 
That case also shows that it is, the sub- 
stance of the provisions which have to be 
considered and not use of the words makful 
or mustagharak, 

“A charge” is defined in s. 100 of the 
Transfer of Property Act as being created 
where immovable property of one person 
is, by act of parties or by operation of 
law, made security for the payment of 
money to another and the transaction does 
not amount to a mortgage. Whén a transac- 
tion’ amounts $0 a mortgage is stated in the 
definition of a mortgage in s.. 58 of the 
Act. Very often, the line of demarcation 
between a simple mortgage and a charge 
is very thin and sometimes even indis- 
tinguishable, but there is no doubt that 
the legislature contemplates a clear 
distinction between the two. There may 
be a variety of reasons for a transaction 
being only a charge and not a mort- 
gage. 

But it seems quite clear that the mere 
fact that there is a personal covenant to 
pay the amount would not necessarily 
result in the transaction not being a 
charge. It is equally clear that when the 
intention of the parties is to create a 
liability in perpetuity not capable of being 
redeemed absolutely at any time the 
transaction cannot possibly be a mort- 
gage, 

_ In our opinion the case is to a great 
extent covered by the authority of their 

(1) 19 Ind. Oas. 661; 11 A L J 580. 
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Lordships of the Privy Council in the case 
of Rajah of Ramnad v. Sundara Pandiyasa- 
mi (2). In that case certain parties had come 
to a compromise in 1491, the material por- 
tion of which was to the effect that 
“as consideration for the plaintiff having lost certain 
rights, the defendants and her heirs who are in 
enjoyment of the zemindari could pay to the plaint- 
iff and his descendants from generation to *genera- 
tion, an allowance at the rate of Rs, 700 a month 
from November }, 1860,” 

One of the points which was raised in-the 
suit brought to recover the arrears of allow- 
ance due toa subsequent heir was whether it 
was acreation of a kind of perpetuity which 
the law did not allow or was an attempt 
to create a permanent relation which was 
impossible of creation. At p. 536* their 
Lordships observed : 

“Whatever might be said about that, if this agres- 

ment lay in covenant, seeing that it lies in charge, 
there is no difficulty in making it perpetual ‘ag. 
long as there are lineal or collateral heirs of the 
grantee, and in our view the Districs Judge and 
Mr. Justice Sheshagiri Ayyar in the High Court 
were rightin holding that this isa charge.” 
Asa result their Lordships upheld the 
decree in favour of the plaintiffs under 
which the arrears of allowance were al- 
lowed after the lapse of many years and 
in the next generation. It was not held 
that the charge was void. 

In view of this pronouncement it is quite 
clear that the ruleagainst perpetuity would 
not apply to a charge of this kind which 
does not amount to a transfer of interest 
within the meaning of ss. 13.and 14 of the 
Transfer of Property Act. 

‘The learned Advocate for the plaintiff hag. 
however strongly urged that this particular 
agreement. was void inasmuch as Musam- 
mat Wazir-un-nissa did not create a ‘charge 
on a specific property .after her death but 
on an uncertain, unknown and undefined 
part of inheritance. of one of her heirs, 
We have already referred to the provisions 
under which the charge was to be con- 
fined to that portion of the property only 
which came todevolve on Marghub Hasan. 
At the time when the agreement was exe- 
cuted it could not .be known inadvance 
whether Marghub Hasan would succeed 
her at all.and would get any share nor 
could it be known what the exact extent 
of Marghub’s Hasan’s share would be as 
the-number of heirs who would survive 
the lady could not at that time be defi- 
nitely ascertained. It isalso equally clear 

(2) 49 Ind, Oas. 704; 42 M581;19 ALJ 153; 36 M 
L J 164; 230 W N 549; 290 L J 551; 25 M L T 400; 


21 Bom. L R 885; (1919) M W N5il; 10 L W 329: 
46 IA 64(P. O). 


*Page of 42 M.—[Hd.] à 
1471—39 & 40 
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that Musammat Wazir-un-nissa was not 
directing that the charge should continue 
on any specific part of the property men- 
tioned in the deed but‘only on that por- 
tion of it which would be the inheritance 
of one of her heirs. Marghub Hasan. In 
this way she was obviously attempting to 
put Marghub Hasan at a disadvantage in 
comparison with the other heirs of the ex- 
ecutant. She was really trying to burden 
the inheritance of one of her heirs while 
keeping thesharestaken by the other heirs 
free from all such charge. In this way, 
there is no doubt that she. was attempting 
to defeat the provisions of the Muham- 
madan Law under which the power of 
testamentary disposition of a Muhammadan 
is very much restricted and when exer- 
cised in favour of heirs the consent of 
the other heirs is a necessary requisite.. 
This condition therefore tended to, 
defeat the provision of the Muham- 
madan Law and would be void under s. 23 
of the Indian Contract Act. We are there-. 
fore of opinion that although it was open 
to Musammat .Wazir-un-nissa to create a 
charge on the property named in. theag- 
reement she had no authority to create 
a charge on the unknown shares of one of 
her heirs, Marghub Hasan. The charge 
attempted to be created on the share of 
Marghub Hasan is therefore invalid and. 
illegal and cannot be enforced. .: 
Even if the charge were. valid, it is 
quite obvious that to the extent of the 
shares of the three sons of Faruq-un-nissa 
there would be a pro tanto merger. The 
same persons could not both be charge-, 
holders and own the properties charged. 
They could not possibly enforce the charge 
against themselves ; and in the absence of 
any intermediary encumbrancer, contemp- 
lated by s. 101 of the Transfer of Property 
Act, they could not keep alive the charge 
over their own shares. But, of course there 
would be no merger so far as the charge 
on the share of their step-brother is concern- 
ed. 
We have already pointed out that in the 
suit of 1926 the three sonsof Faruq-un-nissa 
succeeded in obtaining a decree for sale in 
enforcement of this charge against the 
share of Iqbal Hasan which had to re- 
main in his hands after the purchase 
made by Zahur-ul-Hasan. The present 
plaintiff, Musammat Kalawati, is the auc- 
tion purchaser in execution of a decree, of 
the interest of Iqbal Hasan. Ordinarily 
she would be a representative of Iqbal, 
Hasan and would be bound by the finding 
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in that suit against Iqbel Hasan. 8o 
far as the subject-matter in dispute is 
concerned namely, the share of Iqbal 
Hasan in this property, the judgment of 
the Munsif which had ordered its sale 
would bind the parties even in a subse- 
quent suit brought in the Court of the 
Subordinate Judge for the defeated party 
or his representative cannot be allowed to 
go behind that decree and claim thatthe 
very property which had been ordered to 
be sold for arrears of maintenance allow- 
ance is not so liable. But so far as the 
matter in issue in the former case is con- 
cerned, namely whether the charge was va- 
lid or invalid the judgment of the Munsif 
cannot bind the parties ina case which 
is heard by a Subordinate Judge when 
the Munsif was not competent to hear the 
subsequent suit. Wetherefore think that 
ordinarily, Musammat Kalawati would be es- 
topped from going behind the previous 
decree so far as Iqbal Hasan’s share is 
concerned but would not be so prevented 
so far as the other properties are involv- 


ed. : 

The learned Advocate for the plaintiff, 
however, contends before us that under 
s. 91 of the Transfer of Property Act of 
1882 an attaching creditor was a person 
who had a right to redeem the mortgage 
and under O. XXXIV,r.1, Civil Procedure 
Code, he was a necessary party in a suit for 
sale on the basis of the mortgage. It is theres 
fore contended that inasmuch as Musammat 
Kelawati had attached this share of Iqbal 
Hasan before the adjudication in the suit 
of 1926 and after having been impleaded 
she was excluded from the array of parties, 
she cannot be bound by the decision ar- 
rived atin that case. It is conceded that 
in ordinary cases an auction-purchaser of 
the rights and interests of a judgment- 
debtor is a representative of the judgment- 
debtor and is bound by any decision against 
the judgment-debtor but it is contended 
that in view of the special provisions con- 
tained in s. 91 (f) of the Transfer of Propeity 
Act an attaching creditor ison a stronger 
footing and he must be assumed to be in 
the same position as a puisne mortgagee 
who has not been impleaded in a suit 
brought by a prior mortgagee. 

Ordinarily, an attaching creditor does not 
acquire any interest in the property attached. 
He merely obtains a right to prevent the 
judgment-debtor from transferring the 
property in avoidance of the attachment. 
But no doubt s. 91 (F) allowed attaching 
creditors the tight of recemption and in 


MATLUB HASAN V, KALAWATI 


1471 0 

a regular suit for sale on the basis of a 
mortgage, it can very well be said that an 
attaching creditor was a necessary party 
under O. XXXIV r. 1 and should have 
been impleaded. 

But it must be borne in mind that a 
charge is not exactly identical with a mort- 
gage and although a similar remedy is avail- 
able a suit for the enforcement of a charge is 
not necessarily the'same as a suit for 
sale on the basis of a mortgage deed. One 
obvious distinction is that a mortgage 
is for a fixed term whereas a charge may 
be in perpetuity. In the case of a mort- 
gage it can be ultimately redeemed where- 
asa charge in perpetuity cannot be re- 
deemed atall. There is therefore no ques- 
tion of redeeming acharge but only pay- 
ing up the arrears of maintenance due 
and preventing the sale ofthe property in 
execution of decree. Section 100of the old 
Act of 1882 made the provisions relating 
to mortgage suits applicable to cases of 
charges, “so far as may be”. Similarly 
O. XXXIV. r. 15 of the new Code makes 
the same procedure applicable toa charge - 
“so far asmay be.” 

The provision in s. 91(f) was in the na- 
ture of an exception specially applied by 
the legislature to the case of mortgages 
which has now” been deleted from the 
amended Act. There is no authority in 
support of the view that that exception 
should be extended to the case of charges as 
well. Wethink that weshould not extend 
that exception to a charge in perpetuity. 
and hold contrary tu ordinary notions that 
an attaching creditor acquires such a para- 
mount interest as not to be bound by the 
decree passed against the judgment-deb- 
tor whose property he has attached, As 
the attaching creditor did not insist on. 
his remaining in the array of the parties 
and purchased the property during the 
pendency of the suit for the enforcement 
of the charge she is bound by the deci-- 
sion, 

The result, therefore, is that the plaint- 
iff is entitled to have the entire property 
purchased by her, partitioned through the 
Revenue Court, but that the charge to the 
extent ofthe proportionate amount would: 
attach to that part of the property which 
had belonged toIqbal Hasan. The charge 
will continuein perpetuity generation after 
generation in favour of. the descendants 
of the defendants appellants on the share 
which had devolved on Iqbal Hasan and _ 
would be to the extent of Rs, 2-14-5 per 
month, : 
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We accordingly allow the appeal and 
modify the decree of the court below in 
the terms indicated above.. We direct that 
the parties should receive and pay costs 
in proportion to their success and failure 
in both courts in the ratio of the plaintiff 
getting 7-20 of her costs in both courts 
from the defendants and the defendants 
getting 3-20 of their costs from the plaintiff 
in both courts. 


N. Appeal allowed. 


naam 
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Hindu Law—Joint family—Self-acquisition by 
member—Ouster or exclusion of one member—Nature 
of proof necessary— Presumption of jointness of Hindu 
families, 


Under Hindu Law, self-acquisition is a permissible- 


item of one’s assets, In order to` show that there 
has been an ouster or exclusion of one member, 
it must be proved that the person excluded demanded 
his share and was refused, or that there was an 
intention and an overt act to deprive him of his 
share in the joint family property and that he 
consciously acquiesced in it, When it is not proved, 
from the mere fact that he did not participate in 
the joint family property, it is not justifiable to 
infer that he had been excluded or ousted. 

The normal presumption about every Hindu 
family is that it is jeint. 

S.C. A. from ‘an order of the District 
Judge D. I. Khan, dated November 22, 
1932, reversing that of the Sub-Judge, 
D.I. Khan, dated October 6, 1930. 

Lala Beli Ram, R. B. for the Appellant. 

Kazi Mir Ahmad Khan, K. 8S. and Lala 
Narain Das, for the Respondent. 

Judgment.—Dewan Bahadur Jaggan 
Nath plaintiff-appellant before us 
obtained a decree in this court on 
June 19,1924, for recovery of Rs. 27,595 
against Tolaram and others, In 
execution of this decree certain prop- 
erty alleged to belong to judgment-debtor 
Tolaram was attached. Three objections 
to this attachment were preferred by 
Jamnadas, Tolaram’s brother, and the 
latter's alienees. These objections proved 
successful and the decree-holder instituted 
three suits under O. XXI, r. 63, Civil Pro- 
cedure Code, He succeeded in the trial 
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Court but on appeal to the District Judge 
he failed. He has now- come up to this 
court with three appeals asking for the 
restoration of the decrees of the trial 
court with costs throughout, This judg- 
ment will cover all these three appeals. 

It is not denied thatthe property in ques- 
tion was owned by Sukhu Ram, father 
of Tola Ram, if not by the whole family 
as joint family property. Plaintiff's case 
is that Sukhu Ram and his sons Tola 
Ram and Jamna Das constituted a joint 
Hindu family and that the property which 
he sought to attach belonged to this joint 
family in which Tola Ram had a vested 
interest. Defendants in the courts below 
contested the suit, sofar as the pleadings 
go, mainly on the ground that Tolaram 
was not a member of a joint Hindu 
family at all and that even if he at one 
time did occupy the position of a member, 
he surrendered his rights and interésts 
and cut himself off the family some time 
prior to 1908. Before us a further point 
is taken viz. that it is not proved that 
though Sukhu Ram and his sons might 
have constituted a joint Hindu family, the 
major portion of the property sought to 
be attached did belong to that family as 
‘joint family property. < 

It appears that in 1909 there was some 
sort of criminal litigation between Tolaram 
and his step-brother Jamnadas on account 
of which it is said tnat Tolaram was 
turned out of the family. The position 
taken up by the respondents is that he 
either accepted this act of the father or 
acquiesced in it, and that in 1908 when 
a suit was brought against him by one 
Jessaram for recovery of Rs. 1,300 odd, 
“he definitely stated that he was not a member 
of the joint family. In that suit Jessaram 
alleged that though his dealings were: with 
Tolaram, in fact he represented the joint 
family and, therefore, the whole family 
was liable to pay him. He, therefore, 
impleaded not only Tolaram but his father 
and his brother also as party defendants. 
Sukhuram, father of Tolaram, supported 
the allegation of Tolaram as obviously it 
was to his interest to support him and 
alleged that .Tolaram was not a member 
of the joint family, and consequently he 
and. Jamnadas, his other son, were not 
bound by his dealings. In the end the 
matter was compromised and a decree was 
passed.against Tolaram as principal and 
Sukhuram as his surety. . `- l 

Respondents’ main plank has been the 
admissions inthe pleadings of Sukhuram 
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and Tolaram, that Tolaram had either sur- 
rendered his right in the joint family or 
had been excluded frcm the joint family 
property, and the learned District Judge 
his aceepted this pcsition. In the first 
place these admissicns appear to have 
been made with a view to deprive the 
creditor of his remedy-against the family 
and family property, and, therefore, are 
obviously not entitled to much weight. 
Secondly, the value of these admissions 
was almost reduced to nothing by what 
actually happened. Though the decree in 
form was against Tolaram as principal 
and Sukhuram as his surety, the ; effect 
was that the decree money was made 
‘ payable by the karta or manager of the 
family. 


Learned Counsel for respondents has 
laid great stress on the point that for a 
paltry sum of Rs. 1,300 a wealthy man 
like Sukhu Ram would not repudiate his 
son's interest in -the property; nor. was 
it conceivable that Tolaram would accept 
this repudiation if it had not been a fact. 
It is alleged that what took place in 1900 
is supported by the admissions of Sukhuram 
and Tolaram in the 1908 case. We have 
nothing but the bare word of the respond- 
enis that in 1900 in a fit of anger, 
Sukhuram excluded his son frcm any 
benefit in the joint family property. There 
is no evidence of definite exclusion brought 
on the record. From the admissions in 
the pleadings in 1908 the inference does 
not appear to us justifiable that in fact 
there had been any such exclusion or 
ouster to Tolaram from the joint 
family. 


Itis next urged that the conduct of 
Tolaram subsequent to 1908 is conclusive 
of the position that he had surrendered 
his rights and interests in the joint family 
property. All that respondents have becn 
able to show is that Tolaram was in 
partnership with a petition writer and 
later on took. up service with Dukh Bhanjan 
Ram and Kishan Lal. This conduct cannot 
in the least be taken as signifying that 
Tolaram had ceased to be a member of 
the joint family or to have surrendered 
his rights in the joint family property. It 
often happens, nay it always happens, that 
a member of a family who wishes to 
enrich himself starts business of his own 
or takes up service elsewhere. In Hindu 
Law self-acquisition is a permissible item 
91 one's. assets. In order to show that 
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there has been an ouster or exclusion, it 
must be proved that the person excluded 
demanded his share and was refused, or 
that there was an intention and an overt 
act to deprive him of his. share in the 
joint family property and that he con- 
sciously acquiesced in it, Nothing of the 
sort has been proved on the record in 
this case and, therefore, from the mere 
fact that Tolaram did not participate, 
if it is a fact, inthe joint family prop- 
erty, it is not justifiable to infer that he 
had been excluded or ousted. : 

The agreement of May 14, 1916, which 
formed the subject-matter of some argu- 
ment in the courts below has not been 
referred to before us by either side. To 
us it does not- appear to be a thing 
relevant to the present case. That agree- 
ment referred the partition of some movable. 
and immovable property to an arbitrator 
to which Tolaram and Jamnadas together 
with other persons were parties. It is 
perfectly clear that that agreement could 
not refer to the joint family of- which 
Sukhuram was the karta, nor to the prop- 
erty which belonged to that family. It 
may bea case of collateral succession as the 
learned District Judge points out or it may 
be some other dispute with which we have 
no concern. , 

Lastly, the will of Tolaram has been 
set up to prove that he accepted his 
ouster from the joint family property. In 
that will Tolaram practically disinherited 
one of his sons from his self-acquisitions. 
It is truethat a mention was made therein 
that he (Tolaram) had no share in the 
ancestral property and &a reference 
was made to the pleadings in the 1908 
case. That will, again, appears to have 
been drawn up with the definite idea of 
disinheriting Ram Lal not only from the 
self-acquisitions but also from ancestral 
property, and, therefore, it cannot be 
accepted as astatement ofa genuine fact 
that in fact Tolaram had no interest left 
in the joint family property. 

. As against the above facts, we have got 
unimpeachable position that on the death 
of Sukhuram the landed property was 
mutated in the names of his two sons, 
Jamnadas and Tolaram. This took place 
sometime in 1916. Though it is: alleged 
that this mutation was effected in the absence 
of the parties, it is hardly believable that 
if Tolaram had not infact retained his 
interest in the joint family property, 
Jamnadas would have allowed this mutation 
entry to remain unchallenged for such a 
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long time, Not only this, but on the death 
of Tolaram, his share was mutated in 
favour of his two sons the one, who was 
proposed to be disinherited under the 
will, also being givena share. Here again 
neither the will was set up nor the 
earlier surrender by Tolaram insisted 
on, > | 
It is not denied that the normal presump- 
tion about every Hindu family is that it 
is joint. It is also not denied that this 
joint family did possess some joint prop- 
erty, though it may not be that the whole 
ofthe property now in question is ancestral. 
In these circumstances it is for Jamnadas 
and his alienees to prove that there was 
a partition or separation of the joint 
family. No such partition or separation 
is alleged and we have already found 
that exclusion or ouster has not been 
established. In the pleadings the ques- 
tion of self-acquisition by Sukhuram was 
not taken up, though it is said that evi- 
dence was led on the subject. We are 
not prepared to allow this new point to 
be raised,; but even if we were to allow 
it. to be urged, the material issue is not 
affected thereby. If the property was the 
self-acquired property’ of Sukhuram, the 
admissions in 1908 are of no avail. Under 
ordinary law, after Sukhuram's death both 
his sons had to inherit his acquisitions. 
There is nothing on the record to show, 
nor is there any allegation by any party 
to that effect, that Sukhuram by will or 
gift gave the whole of his property to 
Jamnadas. According to ordinary rule of 
inheritance, on the death of Sukhuram his 
two sons must inherit and that is. precisely 
what the decree-holder now asks for. 

For the reasons given above, we hold 
that Tolaram had a share in the prop- 
erty sought to be attached. by the decree- 
holder. We, therefore, accept all- these 
three appeals, set aside the decrees of the 
District Judge and restore those of the 
trial Court with costs throughout. 

N. - Appeals accepted. - 
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LAHORE HIGH COURT 
First Civil Appeal No. 282 of 1931 
~o November 6, 1933 eo 
ADDISON AND MONROE, JJ, — 
_ Sant SAJJAN SINGH—PETITIONER— ' 
` APPELLANT 


Versus : 
ISHAR SINGH AND orares—OsyncTors— 

| RESPONDENTS. f 
Sikh Gurdwaras Act (VIII of 1925), s. 16 (2) (iii) — 
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Evidence establiching.that a dharamsala was /ounded 
by Sikhs for public worship—User of the institution 
for such worship—Inference. 

Where it is alleged that an institution was estab- 
lished by Nirmal Sadhus to serve asa resting place 
for Sadhus, but the evidence establishes that a 
dharamsala was founded by Sikhs for the purpose of 
public worship and there is ample evidence that it 
has also been used for that purpose, the Granth 
Sihib being read regularly with due ceremony the in- 
stitution is a Sikh Gurdwara and s, 16 (2) (iii), Sikh 
Gurdwaras Act, applissto the case. Kirpa Singh v, 
Ajaipal Singh (I referred to. : 

F. O. A. from the decree of the First Sikh 
Gurdwaras Tribunal, Lahore, dated 
January 15, 1931. 

Messrs. Dev Raj Sawhney and Din Dayal 
Kapur, for the Appellant. 

Sadar Bhagat Singh, for the Respondents. 

Addison, J.—A notification issued under 
s. 7 of the Sikh Gurdwaras Act with 
respect to an institution described as 
Gurdwara Nihalsinghwala situated at 
Hassan Abdal Under s, 8 Sajjan Singh, 
chela of Bhai Nihal Singh, forwarded to 
the Local Government a {petition claiming 
that the Gurdwara was not a Sikh Gurdwara. 
This petition was sent for trial to the 
Sikh Gurdwaras Tribunal. By a majority 
the Tribunal has held that the institution 
is a Sikh Gurdwara and has dismissed 
the petitioner's claim. Against this decis- 
ion Sajjan Singh has preferred this appeal. 

“The petitioner stated in his claim that 
the place was called Santpura and was 
built to serve as a halting place for sadhus. 
It was not established for use by Sikhs 
for the purpose of public worship and had 
never been used for such worship by 
Sikhs. It was further said that the peti- 
tioner and his predecessors were Nirmala 
Sadhus who had built the place at their 
own expense in order to provide areside- 
nee for sadhus. In reply it was pleaded 
that the Gurdwara was established in the 
time of Sardar Narain Singh, a ruler of 
that part of the country, for the propaga- 
tion of the Sikh religioi and that the 
Granth Sahib was worshipped there from 
the very beginning, this worship continuing 
tothe present time. It was stated that the 
place was founded by Sikhs for public 
worship and that Diwan Singh Nihang was 
the first servitor of the Gurdwara. 

The learned Counsel appearing on behalf 
of the appellant stated that he was the 
hereditary office holder of the institution 
as he looked after visitors and recited the 
Guru Granth Sahib there every day with 
due ceremony. He denied, however, that 
there was public worship in the institution, 

‘The learned President has given in nig 

udgment sound reasons for holding that 
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the Gurdwara in question is ‘a Sikh 
Gurdwara. With these reasons I am n 
agreement and I, therefore, do not popose 
to discuss the evidence in great detail. 
The following pedigree table shows the 
persons who have been in charge of this 
Institution. 
DANA SINGH or DIWAN SINGH; 


Kahan Singh 
"ots, | | 
Sobha Singh 4 Nihal Singh 
Sajjan Singh 
: (Petitioner) 
Sobha Singh and Nihal Singh were 


jointly in charge though the land revenue 


of the land attached to the institution 
was released in favour of Nihal Singh 
alone. Sajjan. Singh is the chela of Nihal 
Singh. 

In my judgment two documents are of 
paramount importance. The first, Ex. 0-8, 
is a Sanad of 1836 A. D. written by Diwan 
Singh Nihang in favour of Bhai Diwan 
Singh. The second Diwan Singh men- 
tioned is undoubtedly the Dana Singh of 
the pedigreetable. The document is 
mutilated and difficult to read but it 
quite clearly gives certain land by way 
of dharamarth to Bhai Diwan Singh who 
was in cnarge of the dharamsala in ques- 
tion. This matter is explained in the 
second document Ex. 0-2. This is astate- 
ment by Kahan Singh, the office holder im- 
mediately after Bhai Diwan Singh, given on 
August 26, 1863, in connection witha claim 
he had put forward to the land which had 
been given revenue-free to the dharamsala. 
He said that the land was given as muaf 
to Diwan Singh Nihang. When Bhai 
Manun Singh built the dharamsala Diwan 
Singh Nihang gave the land by way of 
dharamarth as an endowment. There ig 
ample oral testimony to the effect that 
the person who built the dharamsala was 
Nanun Singh. There is no doubt that 
Manun Singh is the came person as 
Ni anun Singh. Apparently he was a minor 
Sikh official, The fact that he built the 
dharamsala was admitted by Kahan Singh. 
Diwan Singh Nihang first got the land 
revenue free but he handed it over to the 
dharamsala. 

Another statement of importance is 
Ex. O-6. It was made on Aries 18, 1851, 
by Karam Singh, attorney of Bhai Diwan 
Singh, the first Nirmala Sadh who was 
an office-holderg of this dharamsala. He 
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stated that his Guru was Diwan Singh 
Granthi, i.e., a person who read the Granth 
Sahib. He further stated that the land 
in question was given to Diwan Singh 
because he was a Granthi. This corroborates 
the document Ex. 0-8. According to this 
person, the land was gifed by Sardar 
Manun Singh or Nanun Singh, but it is 
clear from the document Ex. 0-8. that the 
original gift was to Diwan Singh Nihang 
who handed -it over to the dharamsala 
which was in ‘charge of Bhai Diwan 
Singh. anes 

By June 9, 1853, Diwan Singh had died 
and had been succeeded by Kahan Singh 
who made a statement, Ex. O-7, on that 
date. He gave his father's name as Lal 
Singh and his caste Khatri of village 
Mangowal, District Jhelum and did not 
describe himself as a chela of Dana or 
Diwan Singh. He stated that the land 
attached to the dharamsala was given by 
Manun or Nanun Singh. He further said 
that he first put his servant Bhai Wazir 
Singh to read the Granth Sahib there. 
After this he appointed his servant Gohar 
Singh to do so. After him he employed 
Mangal Singh who had been reading the 
Granth Sahib in the dharamsala for four 
years before be made the statement. He 
accordingly asked that he might be given 
the land for the purpose of meeting the 
expenses ofthe dharamsala. 

It is clear from these documents that 
the dharamsala.was founded by Sikhs for 
use for the purpose of public worship and 
there is ample evidence that it has also 
been used for that purpose. . The office- 
holders have for the most part been non- 
residents and used to employ other people 
toread the Granth Sahib. This is establish- 
ed by the above statement and by the 
evidence given by the petitioner himself. 
Asa witness (P. W. No. 5) the petitioner 
admitted that he used to perform the 
parkash of the Granth Sahib when he 
was at the dharamsala and paid servants 
to do so when he was away. Sundar 
Singh P. W. No, 6 also stated that he 
was employed there for ten years during 
the time of Nihal Singh. He too was paid 
for his services. He admitted that he used 
to open the Granth Sahib aud close it 
and that no one was prevented from 
worshipping the Granth Sahib there. He 
also read the Granth Sahib atthe institution 
for some time after Sajjan Singh became 
the office-holder. In face of such evi- 
dence it is idle to assert that there was no 
public worship seeing that the Granth 
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Sahib was read with due ceremony. The 
evidence establishes without any doubt 
that „ihe institution was intended for 
public worship and that such worship has 
been regularly carried on. Had it not 
been necessary to arrange for the perform- 
ance of such worship the non-resident office- 
holders would not have appointed several 
Granthis in order to read the sacred book. 
No suggestion has been made that there 
was at the dharamsala any other object 
of worship than the Granth Sahib. Even 
Amar Singh, a Nirmala Sadh (P. W. 
No. 1) admitted that Nihal Singh used 
to open and close the sacred book. 

Reference was made to Kirpa Singh v. 
Ajaipal Singh (1), a case of Nirmala 
Sadhs. That, however, was not under the 
Sikh Gurdwaras Act in which it is enacted 
that the Tribunal shall decide that a Gurd- 
wara isa Sikh Gurdwaraif certain conditions 
are fulfilled. Section 16 (2) (iii) of the Act 
applies to the present case, as it has 
been established that the dharamsala was 
founded for use by Sikhs for the purpose 
of public worship and has been used 
for such purpose by Sikhs ever since. 

For reasons given I would dismiss the 
appeal with costs. 

Monroe, J.—I agree. 

Appeal dismissed. 


N. 
_— (1) 124 Ind Oas. 305; 11 L 142; A IR 1930 Lah 1; 
Ind, Rul. (1930) Lah. 513; 31 PL R 424, 


_ SIND JUDICIAL COMMISSIONER'S 
| COURT 
Miscellaneous Appeal No. 1 of 1929 


an 
First Appeal No. 30 of 1933 
August 14, 1933 
RuPCHAND, J. O., AND MEHTA, A. J.G. 
MOMANSHAH BUDHAL SH4H AND 
OTHERS—APPELLANTS 
versus 

RAJALMAL AND OTHERS — RESPONDENTS. 

Civil Proczdure Codė? (Act V of 1508), 0. XXII, 
T, 4 (8)-Abatement—Partial abatement—Tests— 
Muhammadan Law—Partition suit—Abatement as 
against one defendant—Suit, if abates against all. 

When a suit has abated against one of the 
defendants who is dead, the court is at once called 
upon to consider whether all the necessary parties 
to the suit are before it. If they are, the court 
proceeds with the suit. If they are not, the court 
dismisses if on that ground, In determining that 
question the court has to apply its mind to the 
question whether a. suit instituted without the 
deceased defendant, if alive, being made a party 
to it, is properly constituted or not. Jf it is prop- 
erly constituted, it must proceed. 

A suit fled by some of the heirs of a deceased 
Mahammadan against the other heirs for partition 
of a part of the property left by the deceased is 
not incompetent. Consequently where the alienee from 
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one of tha heirs dies and his legal representatives 
are not brought on record in time, the suit does 
notiabateas a whole but only as against that 
particular defendant, and it is open tothe plaintiffs to 
prosecute the suit by giving up that part of the prop- 
erty which had been alienated to him. Vazir v, 
Dwarkomal (l), followed. : 

My. Khanchand Gopaldas, for the Appel- 


lants. 


Mr. Dipchand Chandumal, for ‘ths Res- 
pondents, 

Mehta, A. J. C.—The suit out of which 
this appeal arises was one for partition of 
some agricultural lands situate in Deh 
Khanpur, Deh Noon, Deh Redho, Deh 
Mirzanweh and Deh Mahmundo in Taluka 
Shikarpur originally belonging to Motan- 
shahand Khudabux sons ofone Andalshah,. 
Plaintiffs Nos. 1 to 18 and defendants 
Nos. 52 to 54 were the descendants of the 
original owners. Defendants Nos. 1 to51 
and 55 to 59 were purchasers of various 
survey numbers from defendants Nos. 52 to 
54. During the pendency of this suit 
defendant No. 21 Phirandmal, son of Bal- 
chand died. On October 8, 1928 an ap- 
plication was put in by the plaintiffs to 
join Pirbhumal son of deceased Phirand- 
mal as a legal representative of the 
deceased. An objection was raised to the 
effect that the application had not been 
preferred within ninety days of the death 
of the deceased defendant and was there- 
fore time-barred. Certain affidavits were 
filed showing that the application had 
been presented months after the lapse of the 
statutory period: whereupon the plaintifis’ 
Pleader gave up defendant No. 21 and 
also defendant No. 22, one set of defen- 
dantsi who had purchased a particular 
survey number, and prayed that the suit 
might proceed as against the remaining 
defendants and inrespect of the remaining 
survey numbers. The plaintiffs’ Pleader 
maintained that he could’ proceed with 
this suit for partition without bringing in 
the survey number sold to defendants 
Nos. 21 and 22: and consequently he with- 
drew the application for joinder of the 
legal representative of defendant No. 21. 
The Pleader for the defendants thereupon 
contended that as no legal representative 
of the deceased defendant No. 21 had been 
joined within time the suit had abated 
as regards this set of defendants; and 
that that being so the suit had abated 
as a whole. The plaintiff's Pleader re- 
joined by citing the Full Bench ruling of 
this court: Vazir v. Dwarkomal (1). The 

(1) 79 Ind. Oas. 841; AI R1932? Sind 41; 16 S L 
R 133 (F B). 
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learned Subordinate Judge gave his deci- 
sion on the point in the following passage 
of: his judgment : 

“The law is that wherethe relief sought against 
defendants is joint and indivisible abatement, against 
one is abatement against all,” 


With regard to the decision in Vazir v. 
Dwarkomal (1) the learned Subordinate 
Judge. was of the opinion that it was not 
applicable to the facts of the present 
ease. According to him - in this suit a 
pearel Derion of the entire property had 

een, prayed for, whereas in the ruling 
cited, there had been a prayer for partial 
partition, Holding that view the learned 
Subordinate Judge recorded an abatement 
of the whole suit on November 26, 1928. 
This was. followed up by a subsequent 
order - passed on December 7, 1928, by 
which the costs of the whole suit were 
thrown on the shoulders of the plaintiffs. 
The plaintifs being aggrieved by the 
above two orders have come in appeal. The 
point for determination in this appeal is 
whether the view of the law upon which 
the lower Court has thrown out the suit 
as having wholly abated is shown to be 
erroneous and if so what order should be 
passed. 


The learned Advocate for the respondents 
is unable to maintain that the present case 
can be differentiated from the case of Vazir 
v. Dwarkomal(1). It was aFull Benchruling 
and the dictum -it laid down was that 
under the Muhammadan Law a suit for 
partial partition by a co-sharer in ances- 
tral estate is competent. In the present 
case also the parties are Muhammadans and 
by, the abatement of the suit as against 
defendants Nos. 21 and 22 the original 
suit has now become a‘suit for partial 
partition. The plaintifis leave out of 
partition the one survey number that is 
alleged to have been sold to defendants 
Nos. 21 and 22 by defendants Nos. 52 to 
54.. If it was open to the plaintiffs to bring 
a suit in respect of the property of Moman- 
shah and Khudabux without including 
in the partition . this particular survey 
number, we fail to. comprehend how the 
effect of the partial abatement on this 
suit as originally instituted could possibly 
be an abatement of the suit as a whole. The 
plaintiffs have a right to proceed wilh 
their suit even after dropping defendants 
Nos. 21 .and, 22 and leaving out of the 
partition .the survey number alleged to 
have. been sold to those defendants. We 
therefore set aside the order of the lower 
Court recording abatement as a whole, 
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and also the subsequent order about costs 
and remand the suit for disposal according 
to law. The costs of this appeal will be 
costs in the cause. 

Rupchand, J. U.—I concur and wish to 
add afew words to what hasbeen said by 
my learned brother. Order XXILyr. 4, cl. (3), 
Civil Procedure Code, makes it abundant- 
ly clear that where one of the defendants 
dies, and an application to bring his legal 
representative on the record is not made 
within the time allowed by. law the suit 
shall abate as against such defendant and 
not as a whole. The words “as against 
the deceased defendant” were introduced 
by the Code of 1908 for the purpose of 
setting at rest the divergence of judicial. 
opinion which existed on that point. 

Although there is no provision in 
O. XXII, orin anyother part of the Civil 
Procedure Code, to declare that a suit on 
the death of only one of the defendants 
shall abate as a whole, a suit may under 
certain circumstances not proceed at all 
and may have to be dismissed against the 
living defendants for want of necessary 
parties heing on the record; and this result 
is sometimes spoken of as the abatement 
of suit as a whole. 

When asuit has abated against one of 
the defendants who is dead, the court is 
at once called upon to consider whether 
all the necessary parties to the suit are 
before it. If yes, the court proceeds with 
the suit. If no, the court dismisses it on 
that ground. In determining that question 
the court has to apply its mind to the 
question whether a suit instituted without 
the deceased defendant, if alive, being 
made a party to it is properly constituted 
or not. If it is properly constituted, it 
must proceed. Had the learned Judge 
below applied this test he would no doubt 
have allowed the suit to proceed and would 
not have fallen into this error which has 
unfortunately delayed “the ‘disposal of the 
suit for nearly four years, The suit isone 
for partition of property by some of the 
heirs of a deceased Muhammadan. The 
persons who are dead are alienees of a 
part of the property from some of the heirs. 
If it was open to the plaintiffs to sue 
for partition of property excluding that 
which has been alienated to the deceased 
defendants, it was equally open to them ` 
to prosecute the suit after the death of 
the alienees by giving up that part of the 
property which had been alienated to them. 
This is what they purported to do before. 
the trial Court and they referred the learn- 
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ed Judge below to the case of Vazir v. 
Dwarkomal (1), in support of their conten- 
„tion that a suit filed by some of the heirs 
of a deceased Muhammadan against the 
other heirs for partition of a part of the 
property left by the deceased is not in- 
competent. The learned Judge should 
have given effect to that ruling and should 
not have ordered the suit to abate as a 
whole. ' 
N. ‘ Suit remanded, 


OUDH CHIEF COURT 
Privy Oouncil Application Reference No, 10 
; - of 1933. : 
August 8, 1933. 
’ RAZA AND SMITE, JJ. : 
RAI RAJESHWAR BALI—Desrenpant— 
APPELLANT 


` VETSUS $ 
HAR KISHUN BALI AND OTHERS — 
PLAINTIPE—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), ss. 109 (a), 
c), 110, 0. XLV, r. 18—Value of appeal under 

S, 10,000—Question not involving any general prin- 
ciple—Appeal to Privy Council—Learve to- appeal, 
4f can be granted, . 

Ordinarily an appeal which prima facie falls 
under s., 109 (a) of the Code of Oivil Procedure 
cannot be convertedinto one under s. 109(c) of the 
same Code, merely because it fails to reach the 
the money value required by s, 110, 

Although in special cases the High Court may be 
able to certify under O. XLV, r.3 appeals from its 
own final decision which are of value of less than 
Rs. 10,000 yet such exceptional procedure 
could only be justified by exceptional circum- 
stances. Udvat Singh v. Sarfaraz Singh (i), referred 


O. ‘ 

Where no exceptional circumstances exist in a 
case and the value is less than Rs, 10,000 and the 
only question that chiefly arises is an ordinary 
question which has been frequently decided and is 
not one which involves any general principles, leave 
to appeal to the Privy Council should not be grant- 


ed. 

Application for leave to appeal to His 
Majesty in Council. 

Mr. Ali Zaheer, for the Applicant. 

Mr. Wasim, for the Opposite 
Party. 


Judgment.—This an application for 
leave to appeal to His Majesty in Council 
against a decision of a Bench of this court 
dated January 10, 1933. : 

The litigation related to the property 
which belonged to one Sheo Prasad of 
Daryabad. He was succeeded by his 
widow Musammat Champ Kunwar. The 
plaintiffs brought the suit as the rever- 
sionary heirs of Sheo Prasad on the death 
of Musammat Champ Kunwar, challenging 
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the validity of the tranSfers made by the 
widow. They valued the suit at Rs. 21,000 
and impleaded eighteen persons who 
claimed to be transferees from Musammat 
Champ Kunwar deceased. The applicant 
Rai Rajeshwar Bali of Daryabad was one 
of the defendants inthe suit. The suit was 
partly decreed and partly dismissed. Rai 
Rajeshwar Bali succeeded in part. Three 
appeals were then filed inthis court. The . 
appeal of Rai Rajeshwar Bali was number- 

ed as appeal No. 52 of 1931. His appeal 
was dismissed with costs on January 
10, 1933. He has now filed this application 
for leave to appeal to His Majesty in 


‘ Council. 


The application is contested. by the 
opposite party. In our opinion this appli- 
cation should be dismissed. The applicant 
had valued his appeal at Rs. 6,000 only. 
This must be taken to be the ‘correct 
value of the subject-matter in dispute: - It 
was nowhere stated in the application that 
the value of the subject-matter in dispute 
on appeal to His Majesty in - Council 
was Rs. 10,000 or upwards, It was also 
not stated in the application that there 
was any dispute as to the amount or value 
of the subject-matter in dispute on‘appeal 
to His Majesty in Council. If there was 
any dispute as to the amount or value of 
the subject-matter in dispute on appeal 
te His Majesty in Council} this should have 
been stated inthe application so that the 
dispute might have been referred for 
report to the court of first instance. This 
however was not done. Paragraph 3 of the 
application run thus :=— + PER a 

“That this Hon'ble Court was pleased to dismiss 
the petitioners appeal which was. valued ` at 
Rs. 6,060 but which as a matter of fact, affects property 
of much higher valuation.” ° h 


It is difficult to -understand what thè 
applicant means by using the expression 
“but as a matter of fact affects property 
ot much higher valuation.” We do not 
know what is that property and where and 
how the appeal affects that property (or 
any other property), In these circumstances 
the value ofthe subject-matter in dispute 
on appeal to His Majesty in Counci 
must be held to be Rs. 6,000 only. As the 
appeal was dismissed by this court the 
case does not fulfil the requirements of 
s. 110 of the Code of Civil Procedure. As 
pointed out in Udvat Singh v. Sarfaraz 
Singh (1), in ordinary circumstances, an 
appeal which prima facie falls under s. 109 
(a) of the Code of Civil Procedure cannot be 

(1) 116 Ind. Oas. 209,6 O W N 211; AIR I929 
Oudh 243. y A 


m 
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‘converted into one under s. 109 (c) of the 
same Code merely because it fails to reach 
thé money value required by s. 110. It 
may be that in special cases the High 
‘Court may be able to certify under 
O. XLV r. 3 appeals from its own final 
decision which are of value les3 than 
Rs. 10,000 but clearly such exceptional 
procedure could only be justified by 
exceptional circumstances. There are no 
‘exceptional circumstances in this case. It 
has been found thatthe deeds in question 
were not executed forany legal necessity. 
‘This finding is a finding of fact which is 
‘fatal tothe applicant’s claim on the basis 
of the deeds set up by him. All other 
uestions which have been decided. against 
the applicant may be disregarded; but 
when ‘the question of legal necessity has 
been decided against him, his claim must 
be rejected. It is ‘an ordinary question 
‘which has been frequently decided, and 
iè notone which ‘involves any general 

principle. 7 
In our‘ opinion this is nota fit case to 
certify. We, ‘therefore, dismiss the appli- 
- cation with costs. 


NO ' ‘Application dismissed. i 





CALCUTTA HIGH COURT 
First Civil Appeal No. 227 of 1933 
February.15, 1933 
Mirrer AND M. C. Guose, JJ. 
KRISHNA MOHAN KUNDU— 
APPELLANT 


7 5 versus | . . 
NRIPENDRA NATH NANDI AND OTHERS 
; — RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr, 66, 90-—-T wo lots amalgamated into one premises 
described in sale proclamation as two lots—Boundaries 
of - both lots -given—Material irregularity, if 
constituted—Only one property described fully im 
newspaper advertisement—Effect of—Omission to 
determine value by court—Substantial injury not 
caused--Non-specification of hour of sale—Material 
irregularity, when committed- Determination of ade- 
quacy of price—Considerations — Refusal of judgment- 
debtor to take back property at sale price—Inference. 

Where two lots of property have been amalgamated 
into one permisas, but in the sale. proclamation thè 
two are shown separately, no material irregularity is 
committed when no one could have been misled, the 
boundaries of two lots being given in the proclamation. 


[p. 315, col. 1.] | 
Where in the advertisement . of sale in a 
local newspaper, a description of only one lot 


is given and it is stated that particulars of the- other 
lots willbe found in the original sale proclamation, 
and .this has not misled any: bidder or 
prevented any intending bidder from bidd ng at the 
sale, there is no material irregularity. [ibid | i 

Generally, it is for the court to determine the value 
of the`properties sought tobe sold, but when no 
substantial injury is caused, the sale should not be 
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setasideon the ground of failure of the court to 
investigate and determine the value of the property. 
Ban Behari Chatterjiv. Bhukhan Lal Choudhury (0, 
referred to. [p. 315, cole. 1&2] 

A non-specification of the hour would have a 
material effect in deterring intending bidders from 
attending the sale and it is of the utmost impor- 
tance that the hour of sale should be stated. But 
when there is n> evidence from which it can be 
legitimately inferred that the inadequacy of the price 
was the result of this irregularity, a sale should not be 
set aside on this ground. Bhikari Misra v.  Suryya 
Moni (2), refecred to. Mahabir v. Dhanuk Dhari (3), 
relied on. [p 315, col, 2.] : 

Before deciding that the price fetched at a sale is 
inadequate, the court should consider that court sales 
do not always fetch the actual price and that an 
intending purchaser would take into account the 
costs of repairs, the municipal rates, the costs cf 
collection and dedactions for vacancy and bad debts 
in purchasing a property for profit. [p.3 7, col; 1] 

The fact that the judgment-debtors refuse to taka 


, back property sold at tha sale.price, is a consideratio 1 


for determining that the sale price is not inadequat». 


[ibé2 J 
F£, O. A. against an order of the Second 
Court Sub-Judge, 24-Perganas, dated 


March 22, 1930. . 

Messrs. Narendra Chandra Bose and 
Profullua Chandra Chakravarty, for the 
Appellant. j 

Mr. Gour Mohan Dutt, for the Respond- 
ents. - i ; 

Mitter, J.—This is an appeal agains 
an order of the Subordinate Judge of 
24-Perganas dated March 22, 1930, by which 
he refused to set aside a sale held in 
execution of a mortgage decree. The appeal 
is on behalf of Krishna Mohan Kundu who 


. is one of the several judgment-debtors in 


the case. It appears that the respondents 
who will be described as the Nandys in 
this proceeding obtained a mortgage 
decree for a sum. of about Rs. 88,800 against 
the appellant and several other persons on 
March 26, 1929. The Nandys applied to 
execute the said deeree on April 15, 1929, 
and in execution of the said decree purchas- 
ed some of the mortgaged properties on 
August 23, 1929, for the sum of Rs. 69,000. 
On September 19, Krishna Mohan who is 
judgment-debtor No. 3 applied to set aside, 
the sale held on August 23, 1929. The prop- 
erties were sold in four lots, 4. e., lots 
Nos. 1,2, 3 and 4 on August 21 and 22, 
for Rs. 69,000 and the decree-holder 
purchased all the properties. The petition 
to set aside the sale complained of several 
irregularities: (1) misdescription of the 
properties; (2) irregularities in the adver- 
tisement in the vernacular local paper; 
(3) objection to the settlement of the terms 
of the sale proclamation under O. XXI, 
r- 66, Civil Procedure Code, was not deter-, 
mined before, the sale; (4) the hour of 


“1934 


holding the sale on August: 21, was not 
Stated as is required by the provisions of 
O. XXI, r. 69, Civil Procedure Code, ; (5) 
and there was inadequacy of price as’ a 
result of these irregularities. All these 
objections were overruled by the Subord- 
inate Judge who dismissed the application of 
the appellant and confirmed the sale. 
Against this order confirming the sale the 
present appéal has been brought and. the 
same objections to the legality of the sale 
‘which were pressed before the lower Court 
“have been repeated before us by Mr. Bose 
who has appeared for the appellant, I will 
deal with the objections in the order in 
which they were discussed before ns. With 
‘regard to theirregularity about the misdes- 
cription of the properties it is said that 
lots Nos. land 2 were amalgamated into 
one premises No. 6. Bhowanipur Road. 
This was not stated inthe sale proclama- 
tion, but twc premises No. 6, Bhowanipur 
Road and No. 14, Goaltuli Road were 
shown separately. In answer to this con- 
tention it is said ‘on behalf of the res- 
pondent that the properties were described 
in two lots as the mortgage decree directed 
the sale of these two lots and that no one 
could have been misled as the boundaries 
of two lots were given in the sale proclama- 
tion. I think there is considerable force 
in the -contention of the respondent and I 
do not regard this irregularity as a material 
one. 
. With regard to the second irregularity it 
is said that no full particulars were given 
in Bhowanipur Bartabaha, a local news- 
paper, and what was done was that a 
description of only one lot was given and 
for the other lots, Nos. 2 to 5, it was stated 
that the particulars of those lots would be 
found in the original sale proclamation. 
It is pointed out by the Subordinate Judge 
that it is usual for the Bartabaha to 
publish the first property in all its details 
and refer forthe description of the rest 
to the sale proclamation. I do not think 
that this irregularity has misled any bidder 
or has prevented any intending bidder 
from bidding at the sale, 
` Next objection is that there has been 
a material irregularity inasmuch as the 
court did not settle the price of the property 
before the sale. 
did not investigate into the value of the 
property as the sale was fixed for August 
14, and he considered that the 
objection to valuation filed on July 9, 1929, 
could not be entertained. The Subordinate 
Judge passed a somewhat curious order 
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on July 26, 1929. Hesaid that if on the 
sale day bidders did not turn up by reason 
of the alleged wrong valuation of the prop- 
erties he would consider if there was any 
reason for afresh sale proclamation. It is 
in accordance with the general trend of 
authorities that the court should determine 
the value of the properties sought to be 
sold: See the case of Ban Behari. Chatterji 
v. Bhukhan Lal Choudhury (1). This is 
a gross irregularity and there was no 
justification for the Subordinate Judge to 
proceed to sell without determining the 
value of the properties sought to be sold and 
I would have had no hesitation in setting 


‘aside the sale if I was satisfied on the 


question that there was substantial injury. 
Next point taken is that as no hour ‘was 
stated for holding the sale on the adjourned 


‘date there was material irregularity. ‘It 


cannot be doubted now that non-specifica- 
tion of the hour would have a material 
effect in deterring intending bidders from 
attending the sale and that it is of the 
utmost importance that the hour of sale 
should -be stated: See Bhikari Misra v. 
Suryya Moni (2). But it is said on behalf 
of the respondents that it has not- been 
shown that the alleged inadequacy of price 
at the sale was the result -of this ir- 
regularity. Itis pointed out that there is 
no suggestion that other bidders would have 
come if the hour had been specified. It is 
not even suggested in evidence that anyone 
was likely to be prevented ‘or was in fact 
prevented from coming to bid on account 
of non-specification of the hour. The learn- 
ed Subordinate Judge has said: ee 
“It is beyond dream that such an omission 
could or did prejudice any bidder or any party 
interested.” à : aa 
There is no justification for this comment, 
but at the same time it is clear that there 
is no evidence in this case from which it 
can be legitimately inferred that- the ` 
inadequacy of price was the result of this 
irregularity. On the other hand, the bid 
sheet at p. 41 shows that there were two 
bidders from Ultadingi and Cossipore ; one 
of them Jahari Lal did bid up to Rs. 41,200, 
and the other Hari Gopal did bid up to 
Rs. 38,600, and they were present at the 
sale notwithstanding the noh-specification 
of the hour of sale. The price fetched at 
the sale is not so grossly low that the 
necessary inference arises that the low price 
was the result of non-specifization of the 
hour. There must be either direct . evi- 
(1) 144 Ind. Vas. 892; A [R 1933 Oal. 511; 60 0 581; 
37 OWN 231;6 RO 60;58 OL J 218. d 
Q6OWN 48 ; n 
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denice or evidence of circumstances which. 


will warrant the necessarv or at least rea- 
sonable inference that the inadequacy of 
price at the sale was the result of this 
irregularity: See Mahabir v, Dhanuk Dhari 
(8). The finding of the Subordinate Judge 
on the question of value has been challeng- 
ed on. both sides. 

The appellant argues that the court 
should have .accepted the value given in 
the. assessment register of the Oaleutta 
Corporation which shows the present Muni- 
cipal > valuation; to be ‘Rs, 86,400+ 
Rs. 15,540=Rs. 1,01,940. Mr. Dutt on 
behalf of the respondent has .contended 
strenuously that the new assessment re- 
gister has-been got up for the purposes of 
this .case. Iam ‘not prepared to accept this 
contention as no foundation was laid for it 
inthe evidence in the court below. The cer- 
tified copy was produced in the court below 
and it .was accepted without. objection. It 
is toolate now to contend that the new re- 
. valuation register should not be relied on and 
. Mr. Dutt would ask us .to. proceed on the 
old valuation and sought to show that if the 
old valuation is accepted, allowing for de- 
duction of Rs. 2,700 due to the Municipality 
for arrears of taxes, the value would come 
to about Rs. 72,186 and in this view there 
would be a difference of Rs. 3,000, which 
cannot be regarded as substantial injury. 
It seems.to me that the Subordinate Judge 
has proceeded on the right basis in basing 
the valuation on a more practical basis. 
He has taken the monthly rent of all the 
properties sold to be Rs. 593, and has allow- 
ed.a deduction of 1/7th on account of repairs, 
etc., and has valued ihe annual income of 
the.6/7th shares to be Rs; 4,895, and following 
the recent rule ofthe Improvement Trust 
he . has valued the properties sold at Rs. 
81,600. Mr. Dutt has sought to argue that 
this does not take into account the deduction 
of 194% for taxes, Mr. Bose forthe appellant 
points out that the occupiers’ share of the 
taxes is half of the 193% per cent ispaid by 
the occupier. As no foundation was laid 
for this deduction on account of the taxes 
in‘the evidence Iam not prepared to allow 
Mr. Dutt to raise this point, but taking 
the, valuation of Rs. 81,600, as found by the 
Subordinate Judge one has to consider as 
to whether having regard to circumstances 
referred to by the Subordinate Judge the 
sum of Rs. 69,000 can. be regarded as a fair 
price. i 

“These circumstances are: (1) a court sale 


always brings in something less than the 
(3) 31 O. 815; BOW N 686. 
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actual price; (2) that the purchase was of 
an undivided share of the properties and 
the purchaser must keep a margin for 
the possible cost of the partition; (3) the 
mother of the appellant had set up a will 
of her husband and claimed the properties 
as .Brahmottar properties. It is true that 
the mother’s application for probate has 
been dismissed, but it was at any rate pend- 
ing at the time of the sale; (4) the. most 
valuable of the properties sold, No. 6, 
Bhowanipur Road, had been vacant for three 
or four years. At the first blush it appear- 
edto me that this was an accidental cir- 
cumstance which could not’be relied on 
forthe purpose of appraising the value of 
the properties sold, but on adue consider- 
ation I think that it is a factor which 
cannot altogether beneglected; (5) very big 


-houses in Calcutta hardly find suitable 


buyers and No.6, Bhowanipur Road, is a 
big one. It may be that ifall these factors 
are taken into account the price may 
come down not exactly to Rs. 69,000,. but 
about Rs. 74,000 or Rs 75,009. it is 
difficult in these circumstances to say that 
there has been substantial injury, due re- 
gard being had to the fact that court 
sales donot always fetch the actual price. 
For the grounds above mentioned I am of 
opinion that on the whole the Subordinate 
Judge has come toa correct conclusion and 


that this appeal must be dismissed. I 


would however allow no cost to the res- 
pondents as in my opinion there was at 
least one irregularity namely, in proceeding’ 
to the sale without the settlement of price 
in the sale proclamation.- If' the Subordi- 
nate Judge had not committed this irregu- 
larity ` it was possible that all these. 
protracted proceedings would not have 
taken place. 

M. C. Ghose, J.—I agree that this appeal 
should be dismissed. The learned Advocate 
for the appellant has argued that there are 
certain irregularities in the sale complained 
of and in consequence the properties had 
been sold at an inadequate price. Upon 
hearing the learned Advocates on both sides 
at great length I am clearly of opinion that 
the properties in this case have not been 
sold at an inadequate price. The price 
fetched at the sale was Rs. 69,000. The 
learned Subordinate Judge accepted the 
plaintiff's story that the monthly rental of 
the properties comes up to Rs. 593 and 
has calculated that the value would be 
about Rs. 81,600. I am of opinion that 
there is much force in the argument of 
the learned Advocate for the respondents 
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that the judgment-debtors’ story about 
the monthly rental realised cannot be ac- 
cepted as a true statement. Even how- 
ever assuming it to be true, the five 
factors dealt with by the learned Sub- 
ordinate Judge-in his judgment must be 
taken into account and further a reason- 
able purchaser would take into account 
the costs of repairs, the municipal rates, 
the costs of collection and deductions for 
vacancy and bad debts in purchasing. a 
property for profit. 

A substantial amount must be deducted 
on account of these items from the gross 
rent before a reasonable buyer can come 
to the net profits derivable from the pro- 
perty. Taking all these factors into ac- 
count I am of opinion that Rs. 69,000, 
was not an inadequate price. Imay also 
mention another factor in this connection. 
While the appéal was being heard in this 
court on the 10th instant it was suggest- 
ed to the learned Advocates on both sides 
that the parties should give upa ruinous 
litigation and settle the matters amicably 
whereupon the respondents decree-holders 
offered to give back the properties tothe 
judgment-debtors if they would pay them 
Rs. 69,000, within a reasonable time, say 
within two or three months. This offer 
was considered by the learned Advocate 
for the appellant judgment-debtor and after 
four. days’ consideration the learned Ad- 
vocate had to admit that the judgment- 
debtors could not agree among themselves 
about the acceptance of this offer. This 
goes toshow that the sum of Rs. 69,000 
is not an ‘inadequate-price and there is 


no‘reasonable chance that if the sale be . 


seb aside or if the properties be .sold by 
private treaty a greater sum will be ob- 
tained. I agree with the order proposed 
by my learned brother that the appeal 
should be dismissed. Having regard to 
the great irregularities in the sale there 
will be no orders as to costs. 
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Criminal Revision Application No. 110 of 
1933 


December 8, .1933 
: Nanavorry, J. a 
MAHADEO PRASAD VISHNU—Acouszp 
iTe ~-APPLIOANT 
= versus 
EMPEROR—COMPLAINANT—OPPOSITE 
, PARTY. 
Public Gambling. Act (III of 1867), as. 8, 4 10, 11 
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—Criminal Procedure-Code (Act V of 1898), s. 108— 
Search under the Public Gambling Act, if covered by 
8. 103—Search witnesses Living half a mile away. from 
accused's housé-—-Inspector entering house after scal- 
ing walls of neighbouring house~—Search, if vitiated 
—Tender of pardon to co-accused—Uncorroborated 
evidence of accomplice—Sufficiency for conviction— 
Evidence Act (I of 1872), 8 114, illus. (b), i 

A search under the Gambling Act is not covered 
by ‘the provisions of s. 103, Oriminal Procedure 
Oode. Khilanda Ram v. Crown (2), relied on. 

A search under the Gambling Act cannot be said 
to be vitiated on the ground that the search wit- 
nesses lived half a mile away from the accused's 
house, Nor can the fact, that the investigating 
Sub-Inspector who had the necessary search war- 
rant, entered the accused's house after scaling the 
walls of a neighbouring house at dead of night, 
make the search“ illegal. Ali Abbas v. Emperor (3), 
relied on. ; Pas 

The whole procedure of the Public Gambling Act 
is å special one and overrides the general’ law as to 
the procedure connected with pardons laid down in 
the Oriminal: Procedure Code It is ‘open to a 
Magistrate in pursuance of the provisions of ss. 1) 
and 1! to grant a pardon to a co-accused and use his 
evidence against the accused. | , ; ‘ 

The evidence of an accomplice, who accepts the 
pardon tendered to him by the trying Magistrate 
under s, 10 in order to save his own skin, must be 
viewed with great care and caution and it is not safe 
to act on his evidence unless corroborated in material 


Cr. R. <A. from an order of the 
Sessions Judge, Lucknow, dated July 19; 
1933. h aa 
. Mr. A. N. Mulla, for the Applicant. s 

Mr. H. K. Ghose, The Assistant -Govern- 
ment Advocate, for the Orown. : 
. Judgment.—This is an application for 
revision against an appellate order of 
the learned Sessions Judge of Lucknow 
upholding the conviction of the- applicant 
Mahadeo Prasad Vishnu for offences. under 
ss. 3 and 4, of the Public. Gambling Act, 
ce IIL of 18671, as subsequently amend- 
e 


I have heard the learned Counsel . for 
the applicant as also the learned Assis- 
tant Government Advocate and examined 
the file ofthe case. The first point of law 
argued before me is that the search was 
illegal inasmuch as the provisions of s..103 
of the Oode of Criminal -Procedure were 
not complied with, the search witnesses: 
being alleged to be neither respectable 
nor of the locality as required by that 
section. The witnesses who were present 


‘at the time of the search. of the appli- 


canta house were Ahmad. Husain and 
Abdus Samad. Abdus Samad has not 
been produced but Ahmad Husain’, has 
been examined as a witness in- the case, 
It has.been urged that Abdus Samad once 
appeared as. a search witness in ‘another 
case and therefore that he is a witness 
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under the control of the Police. I cannot 
for a moment accept this contention. 
Against Ahmad Husain it has been urged 
that he lives in Subhanoagar, which .is 
about three furlongs from the house of the 


applicant, and that he is a friend of Head’ 


Constable Amanant Husain. There is no 
force in this contention either. In Emperor 
`v. Mast Ram (1), it was held by a Bench 
of this court that the word “locality” used 
ins. 103 of the Code of Criminal Procedure 
is a comprehensive word and may well 
include villages within three or four miles 
of the village where the search took place. 
In the present case the search witness was 
residing in a mohalla of Lucknow City. 
which is less than half a mile from the 
applicant’s house. It is further to be noted 
that a search under the Gambling Act 
is not covered by the provisions of s. 103 
of the Code of Criminal Procedure. In 
Khilanda Ram v. Emperor (2), it was held 
by a learned Judge of the Lahore High 
Court- that the provisions of s. 103 of the 
Code of Criminal Procedure did not apply 
to a search conducted after the issue of a 
warrant under s. 5 of the Public Gambl- 
ing Act. 
The learned Counsel forthe applicant 
also pointed out that in the present case 


the Investigating Sub-Inspector, who 
searched the house of the applicant 
Mahadeo Prasad Vishnu, entered it 


after scaling the walls of a neighbour- 
ing house at dead of night. In my 
opinion -there is nothing illegal in this 
act of the Investigating Police Officer. 
Section 5 of the Gambling Act.expressly 
lays down that any Officer of the Police, 
not below such rank as the Lieutenant 
Governor or Chief Commissioner shall 
appoint in this behalf, may enter by night 
or by day and by force,tif necessary, any 
such house, walled enclosure, room or space, 
and search any such premises for which 
he has secured a search warrant from a 
Magistrate. That being so, the entry 
into the applicant's house at mid-night by 
the Police Officer scaling the walls of a 
neighbouring house was perfectly legal. 
In Ali Abbas v. Emperor (3), the late Chief 
Judge-of this Court, Sir Louis Stuart, held 
that entrance by a ladder into the house 
of the accused was not an act explicitly 

(1) 131 Ind. Oas, 441; 8 O W N 128; AT R1931 
Oudh 115; 32 Or. L J €9);Ind Rul. (1931) Oudh 201; 
(19313 Or. Cas 275. 

(2) 68 Ind Oas 845; 3 L 359; 23 Or. J 621; AIR 
1922 Lah, 458! 

(3) 160 Ind. Cas, 705; 6 O W N 1198: 2300 3743 
ALR 1927 Oudh 132; 1 Luck 301; 28 Or, L J 321, 
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forbidden by the law and that the proce- 
dure for making searches under the Code 
of Criminal Procedure could not be applied 
in its entirety to the procedure for searches 
which were made without search warrants 
In the present case the Police Officer had the 
necessary search warrant for searching the 
applicant’s house. In my opinion the 
search of the applicant’s house was per- 
fectly legal and the objections raised to it 
by the learned Counsel for the applicant are 
not valid. 

The next point urged before me is that 
the procedure of the learned Magistrate in 
granting a pardon tothe co-accused Mata 


Prasad is illegal and contrary to the 
provisions of the Code of Criminal 
Procedure. A perusal of ss. 10 and 


11 of the Public Gambling Act makes 
it clear that the whole procedure of the 
Act is a special one and overrides the 
general law as to the procedure connected 
with pardons laid down in the Code of 
Criminal Procedure. I therefore hold, 
that the learned trying Magistrate has 
acted quite correctly in pursuance of the 
provisions of ss, 10 and li of ihe Public 
Gambling Act in granting a pardon to 
Mata Prasad and using his evidence 
against the applicant Mahadeo Prasad 
Vishnu. 

The applicant Mahadeo Prasad has been 
convicted not only of an offence under s. 3 
of the Public Gambling Act, in that he 
was the owner and occupier of the house 
where the Gambling took place, but he 
has also been convicted and sentenced 
under s. 4 of the said Act for being actually 
found gambling at the time when the 
Police party raided the applicant's house, 
The only evidence upon which the convic- 
tion of the applicant for an offence under 
s.4 of the Public Gambling Act rests is 
that of the approver Mata Prasad and there 
is no evidence corroborating in material 
particulars the evidence of the approver. 
The learned Assistant Government Advo- . 
cate points out thatihe conviction of a co- 
accused is not illegal merely because it 
proceeds upon the uncorroborated testimony 
of an accomplice, (see s. 143 of the Indian 
Evidence Act). This is no doubt true, 
but illus. (b) to s. 114 of -the Indian Evi- 
dence Act also lays down that an accomplice 
is unworthy of credit unless he is corroborat- 
ed in material particulars, and this rule of 
evidence has always been followed by all 
all High ‘Courts. In the present case it is 
clear’ that the accomplice Mata Prasad 
accepted the pardon tendered to him by 
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the trying Magistrate under s., 10 of the 
Public Gambling Act-in order to save his 
own skin. His evidence therefore ` must 
be viewed with great care and caution, and 
it will not be safe to act upon his evidence 
un ess uncorroborated in material parti- 
culars. No such corroboration is forth- 
coming. I am therefore of opinion that 
the conviction of the applicant for an offence 
under s. 4 of the Public Gambling Act can- 
not be legally sustained upon the evidence 
on the record. 

For the reasons given above I set aside 
the conviction and sentence. passed upon 
the applicant for an offence under s. 4 of 
the Public Gambling Act, but uphold the 
conviction and seatence passed upon him 
for an offence under s. 3 of the said Act. 
To this extent this application for revision 
is allowed. Tor the rest it stands dis- 
missed. 

N. i Conviction set aside. 





SIND JUDICIAL COMMISSIONER'S 
; ' COURT 
Judicial Miscellaneous Case No, 125 of 1932 
June 15, 1933 
RUPOHAND, J.C. 
BULCHAND KHIMANDAS—Oszsecrors 
versus 
THAKURDAS UDHAVDAS AND OTHERS 


— RESPONDENTS , 

Arbitration Act (IX of 1899), ss. 10, 14—Arbitrator, 
if cansummon witnesses—Remuneration of arbitrai 
tor—How to be fixed—Parties given opportunity to 
adduce evidence—Arbitrators proceeding upon evi- 
dence—Arbitrators, if guilty of misconduct. 

Arbitrators acting under the provisions of the 
Arbitration Act have no power to summon witnesses 
and to procure their attendance. If parties go to 
private arbitration under the Act it is for them to 
produce witnesses before the arbitrator. 

Where the parties have chosen their own arbitrator, 
they must be taken to have intended to pay him at 
the rate ordinarily charged by persons of his 
experience, and they must pay his fees; unless it ig 


proved that the charges are exorbitant, ` Llandhin=- 


dod Wells Water Co,v Hawksley (1), applied. 

Where it appears that the arbitrators held their 
sittings for akout 14 or'15 months and every op- 
poe was given to the partiesto place their case 

efore the arbitratorsand to adduce their evidence, 
the arbitrators cannot be held to be guilty of mis- 
conduct in not giving further time to a party to pro- 
duce bis witnesses or in deciding the matter without 
hearing him and examining such evidence as was 
placed before them. es 

Mr. Kimatrai Bhojraj, for the Respond- 
ent. . 

Mr. Srikishendas H. Lulla, for the Res- 
pondent. 

Judgment.—These are objections to an 
award filed under the Arbitration Act, 
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do 


The objectors are a firm of Messrs., Bui- 
chand Khimandas, respondents No. 1 in 
the proceedings. Respondent No. 2 is one 
Thakurdas who has died since the making 
of the award. Respondent No, 8is Thakur- 
das Assaram and respondent No. 4 is 
Choithram Menghraj. Respondents Nos. 2 
to 4 are said to be gumashta-partners of 
respondent No.1. The chief party interest- 
ed in upholding the award is’ respond- 
ent No.2 The written objections filed by 


‘respondents No. 1 are the following : 


(1) That the arbitrators 
conduct in refusing to summon the witnesses of. 
respondent No. 1. (2) That the arbitrators have 
decided the matter without hearing respondent 
No, 1 and taking their evidence. (3) That the 
arbitrators were guilty of misconduct in not giving 
time torespondent No. 1 to produce their wit- 
nesses. (4) That the award as regards Rs, 600 as 
arbitration fees is bad. (5). That the arbitrators, 
had no jurisdiction to pass an award for Rs. 600 in 
their favour for their fees. (6). Thatthe arbitration 
fees are exorbitant.” 


A further objection has been stated oral- 
ly and it is this : Bashumal -claims to be. 
the assignee ofthe rights conferred by the 
award on Thakuidas. He cannot appear 
to oppose the objections until the assign- 
ment is proved. But that objection has 
been met by Mr. Lulla filing a power on 
behalf of the legal representatives of 
Thakurdas. There is no dispute that the 
legal representatives can appear and 
oppose thesetting aside of the award. The 
question whether the deceased assigned his 
rights under the award to . Bashumal need. 
not, therefore, be considered at the present 
stage. When Bashumal applies for the 
enforcement of the award in execution pro- 
ceedings then it will be time to consider 
whether the deceased did make the assign- 
ment in his favour or not. Now coming to 
the written objections, it would appear that. 
there is no substance in any one of 
them, | f 

With regard to the first objection it is 
sufficient to observe . that the arbitrators 
have no power to summon witnesses and 
procure their attendance when the arbitra- 
tors are acting under the provisions of the 
Arbitration Act. If parties go to private 
arbitration under this Act itis for them to 
produce: witnesses before the arbitrators, 
With regard to the second and third objec- 
tions it would appear that the arbitrators 
held their sittings for about 14 or 15 months, 
Every opportunity was given to the parties 
to place their case before the arbitrators 
andto adduce their evidence. Mr. Fateh- 
chand whois one of the arbitrators, and 
nominated by the objector bimself-as a fit 


were guilty of mis- 
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and proper person to act as an arbitrrtor on 
their tehalf and who isa Pleaderof this 
court, has said that the arbitrators had 
given the parties to understand that they 
would not postpone the hearings indefi- 
nitely and that they examined all the 
evidence produced before them. The arbi- 
trators have kept full notes of their pro- 
ceedings, Reliance has been placed by the 
objector on the following note appearing in 


the proceedings : 

“Proceedings closed. Ohoithram at this stage 
wants usto give him furthertime to examine more 
witnesses viz ,¢ Doreman & Oo. Antwerp. 
Bird & Go, Lahore, Kalachand Deomal, Karachi. 
Ag they are interested in this matter, their evidence 
‘is material. We do not consider it necessary to 
grant time Proceedings closed. Potamal to be 
submitted within ,eight days, Choithram jundertakes 
to send Potamal within eight days. Except for the 
above the case closes}. If Potamal not sent within 
éight days, award will be made”. 


Mr. Fatehchand has explained that the 
arbitrators considered such evidence as was 
produced before them and after they had 
closed ‘the case, request was made for 
further time. Twoof the witnesses whom 
the objector wished to examine were firms 
at Antwerp and at Lahore. With regard 
to both these firms no mention had been 
made before the arbitrators throughout the 
fifteen preceding months. Nor does it 
appear that any mention was made before 
the arbitrators with regard to the third 
lo¢al witness, and no reasons were assigned 
why this witness was not produced on that 
day. The arbitrators were well within their 
tights to refuse to grant further time. It 
is arguéd that the arbitrators: wanted the 
parties to prepare Potamal and they could 
not deal with the Potamals ‘unless they 
held a:further sittingand that they might 
as well have granted time. to the objector 
to bring the local witness. Mr. Fatehchand 
has explained that the production of Pota- 
mals might not have required a further 
sitting but asno Potamal was produced by 
the parties there was no occasion whatso- 
ever to hold a further hearing. The paper 
(Ex..7-1) was produced through the witness, 
Ohoithram, as a Potamal, alléged to have 
been filed in consequence of the order refer- 
red to above is not a Potamal at all, and 
. was not filed in consequence of the order 
referred to above. It is the first or primary 
statement which was placed before the arbi- 
trators in respect of which they had to 

. make an enquiry, andthis is admitted by 
Choithram although not inso many words, 
. He has said: A 

“his is copied from the book showing the profit 

ef the firm. This item appears in the book, 
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The dispute was over this item’ only. The arbi- 
trators had to go into this item. The arbitrators 
did not go on with this case, but with the other. 
case. When I gave the arbitrators this Potamal I 
asked them to send for my witnesses.” 


The above statement clearly shows that 
Ex. 7-1, was given to tbe arbitrators before 
or, ab any rate, at the time when he gave 
the names of the witnesses. But according 
to the arbitrator and according to the 
notes of the proceedings the Potamals were 
calledfor onthe day on which the names 


-of the witnesses were given. There was no 


further hearing after that day; Ex. 7-1, 
could not, therefore, have heen produced ‘in 
compliance with the order passed on that 
day, but much earlier. I hold, therefore, 
that the arbitrators are not guilty of mis- 
conduct in not giving time to respondent 
No. 1 to produce their witnesses or in decid- 
ing the matter without hearing respondent 
No. 1 and examining such evidence as was 
placed before them. With regard to objec- 
tions 4 and 5 again I am not prepared to 
hold that the fee of Rs. 600 claimed by the 
arbitrators is so excessive as to amount to 
misconduct. ` As said in Llandhindod Wells 
Water Co.v. Hawksley (1): 


“Where the parties have chosen their own arbi- 
trator, they must be taken to have intended to 
pay him atthe rate ordinarily charged by persons 
of his experience, and they must pay his fees, 
unless it is proved that the charges are extor- 
tionate.” 


Boththe arbitrators were Pleaders and 
the parties must have known that they 
would be required to pay a fee which is 
eharged ordinarily by Pleaders for the 
labour involved in the proceedings. From 
the proceedings kept by the arbitrators it 
would appear that there were several hear- 
ings before them? some of them of a formal 
nature and others requiring a good deal of 
labour. It was open lo Mr. Kimatrai to 
have asked Mr. Fatehchand questions to 
show that the fees were extortionate ; but 
he made no attempt todo so. As a matter 
of fact he was not even willing to examine 
Mr. Fatehchand as his witness and wanted 
to have ihe privilege of cross-examining. 
him. That previlege was afforded to him. 
Notwithstanding that privilege Mr. Kimat- 
rai failedto put even a single question with 
regard to the fee, Š , 

Under the circumstances, I have no hesi- 
tation in disallowing all these objections 
with costs. F 


ON. Objections disallowed. 
(1) (1904) 63 J F 242; 20 T L R 241 
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‘PRIVY COUNCIL ` ae 
Appeal from the Bombay High Court . 
November 27, 1933. by 
LORD THANKERTON, LORD ALNESS AND 
SIR Lancetot SANDERSON : 
THE SECRETARY or STATE ror INDIA 
in COUNCIL AND ANOTHER ~APPELLANTS 
versus . 


ANANT KRISHNAJI NULKAR 


AND OTHERS— RESPONDENTS 
Bombay Land Revenue Code (Act V of 1879), s 211, 
r. 89 (old r. 19)—Grant of land by Collector for war 
wservices—Sanction of Commissioner—Necessity of— 
Grant must be treated as a whole—Commissioner'a 
power to modify Collector's order—Failure to im- 
plement Commissioner's order—Hviction—Subsequent 
suit for possession—Maintainadility of. ` 

Qertain lands, which were Government lands 
within the meaning of 8. 37, Bombay Land 
Revenue Oode, were granted to A for having ren- 
dered certain’ war services subject to the con- 
ditions, (a) that the lands should: be held free 
‘from payment of occupancy price, and (b) that the 
ands should be free of assessment till they were 
brought under cultivation. A ‘duly entered into 
possession. Subsequently, the Commissioner for the 
District made an order directing that the -proper 
occupancy price according to the full market-value 
of the lands on the date when the grant was 
originally made, should be recovered from A and 


. the ordinary land revenue should be recovered 


from the year of grant. A paid the assessments 
but not the occupancy price and consequently an 
-order was made forfeiting A's occupancy holding 
and he was evicted, Government resuming posses- 
sion. Subsequently the Collector made a fresh 
grant of the lands to B. A institutedja suit for 
“recovery of possession of the lands in suit from 
‘the Government: ` 2 

Held, (i) that r. 33. (old r, 19), Bombay Land 
Revenue Oode required, as a condition of the Iaw- 


` fulness of & grant by the Collector, that’ the 
previous sanction ‘of the Commissioner should 
be obtained, provided - that- the assess- 


ment -on the land in the grant exceeded ‘one 
‘hundred rupees -(as was the case here), and in the 
absence ' of such ‘sanction the grant: made by the 
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was reversed-in the High vurt of Judica- 
ture at Bombay. Hence thisappeal. - 

The first respondent had rendered cer- 
tain war service, and in 1919 he applied to 
the Government for a grant of certain lands 
which arenow in suit. On May 21, 1919, 
the Collector of the District of East Khan- 
-desh, Mr. Monteath, made an order, grant- 
ing him the lands: in question, -subject to 


` two conditions. These’ were (a) that the 


lands should be held free from payment of 
6ccupancy price, and (b) that the lands 
should be free of assessment till they were 
brought under cultivation. ‘The lands were 
Government lands within the meaning of 
8.37 of the Bombay Land Revenue Code, 
1879 (Act V). The first respondent ; duly 
entered: into possession of them. On Decem- 
ber 6, 1921, the Commissioner for the Dis- 
trict made an order, directing that the 
proper occupancy price according to the 
full market valueof the lands on the date 
when the grant was originally made—viz., 
May 21, 1919—should be recovered from 
the first respondent, and ,that the ordinary 
land revenue. (consolidated) should be 
recovered from the year 1919-20. 5 
The first respondent paid the assessments, 
but not the occupancy price; and in conse- 
quence the Assistant Collector, on August 29, 
1922, made an order, forfeiting the occu- 
pancy holding of the first respondent. He 
was evicted from the lands on September: 
1922, The Government thereupon 










second respondent. - E RG 
On August 27,.192 nd-secdnds 


fet: E i 
nat. s* L pete 
présent sult 





no right.to claim the possessidn, which his plaint, ‘avig*éontainéd a claim PET 
postulated. Tm ee ee “so Government possession of the lands in dis- 
Messrs. DeGruyther, K.C., and W. Wal- pute. That claim manifestly postulated -a 
lach, for the Appellant. fess -...! | title in them to these lands. The appel“ 
Mr. K. V.L.Narasimham, for the- Res- -lants lodged a defence tothe suit, f 
_pondents. he District Judge, as. already stated, 


Lord Alness.—The appellants in this 
case were defendants in a suit at’ the 
instance of the respondents before the 
District Judge of Khandesh. He decided 
in favourof the appellants, but his decree 
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déeided in favour of the appellants, and 


and that the Commissioner had, under 
.B,-211 of the Code, power to revise the order, 
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On appeal, the High Court of Judicature at 
Bembay were equally divided— Beaumont, 
C.J., being of opinion that the appeal 
succeeded, and Baker, J., keing of opinion 
that the appeal failed. Thereupon they 
referred toa third Judge (Blackwell, J.) the 
following questions for decision :— 

(1) Whether the order of the Commissioner of 
December 6, 1921, was valid ? and 

(2) Whether theorder of the Assistant Collector 
dated August 29, 19294 was valid? 


The learned Judge answered both ques- 
‘tions in the negative. He decided in 
favour of the respondents, and pronounced 
a decree tothat effect. Against that decree 
the present appeal is taken. 

After the full argument which their 
Lordships heard, it became apparent that, 
on the fringe of the case, there lie many 
and difficult problems. Their Lordships, 
however, for reasons presently to be 
assigned, think that the controversy bet- 
ween the parties can be solved once this 
question is answered :— 

Was the order of the Collector (Mr. 
Monteath), dated May 21, 1919, a valid 
order? There can be no doubt that the 
titleof the respondents ~and, indeed, their 
sole title tothe lands in suit—depends on 
the validity of that order. That order is 
ihe respondents’ sheet anchor, and, if it 
drags, their claim fails. In these circum- 
stances itis indeed surprising that this 
point of view doesnot seem to have been 
emphasised inthe Courts below. The refe- 
rence to Blackwell, J., entirely ignores 
the validity or otherwise of the Oollector’s 
order. 

Before their Lordships a double attack 
was made by the appellants upon that 
order, In the first place, they contended 
,-jhat ‘the preamble upon which it proceeded 
“viz. that the lands were given to the first 
“respondent in respect of war services—was 
‘incompetent, and vitiated the grant. It 
“Was argued that such extrinsic considera- 
‘tions as.war services were beyond the legi- 
timate purview of the Collector. Their 
Lordships:think that there is much tobe 
said for the soundness of this contention; 
but they find it unnecessary to determine 
it, as they are of opinion that the second 
contention proffered by the appellants is 
fatal to the validity of the order in ques- 
tion. 

The contention is of this nature. The 
grant was admittedly made under the 
Bombay Land Revenue Code (1879). Rule 
19 of that Code, which was in force at the 

‘ time, and which corresponds to 1,39, which 
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is now in force, provides as follows :— 

“Where it appears that the bringing of any survey- 
number under cultivation will be attended with large 
expense, or where for other special reasons it seems 
desirable, it shall ba lawful for the Collector (with 
the previous sanction of the Commissioner, in cases 
where the assessment on the land included in the total 
grant exceedsone hundred rupees) to givethe occu- 
pancy of the survey-number revenue-free or at a 
Teduced assessment for a certain term, or revenue-free 
for a certain term and at a reduced assessment for a 
further term, and toannex such special conditions 
tothe occupancy as the outlay or other reasons 
aforesaid may seem to him to warrant, 

“Provided always that, on the expiry of the said 
term or terms the survey number shell be liable to 
full assessment under the rules then in force for lands 
to which a survey settlement has been extended " 


That rule admittedly governs the trans- 
action. i 

The rule, it will be observed, requires, as 
a condition of the lawfulness of a grant by 
the Collector, that the previous sanction of 
ths Commissioner should be obtained, pro- 
vided that, asis the case here, the assess- 
ment on the land in the grant exceeds one 
hundred rupees. Now, no one pretends 
that that sanction was in this instance ob- 
tained. It would seem inevitably to follow 
that the grant made by the Collector was 
aninvalid grant. 
impossibleto accede to the view that the 
grant was partially bad and partially good 
—thatis to say, that it was bad as regards 
freedom from assessment, but gocd as 
regards occupancy price. In their Lord- 
ships’ opinion, the grant must be treated as 
a whole, and, ifa part is bad, the whole is 
bad. Thus the respondent’s title to the 


lands disappears. 


That is, in their Lordships' opinion, 
sufficient for the determination of the appeal. 
But, as they have formed a clear opinion 
ona second contention by the appellants, 
they do not hesitate to express that opinion. 
That contention is of this nature. The 
appellants point out thatthe Commissioner, . 
under s. 211 of the Code, was-entitled to 
modify, annul or reverse the order of’ the 
Collector. The relevant part of that section 
isin these terms : - “If in any case it shall 
appear to the Governor in Council, or to 
such officer aforesaid (the officer includes 
the Commissioner) that any decision, or 
order, or proceedings so called for should 


be modified, annulled, or reversed, he may “7 


Lame | 


pass such order thereon as he deems fit.” 
The amplitude of the powers conferred on 
the Commissioner by that section is strik- 
ing. Now, the order of the Commissioner 
purported to modify the order of the Col- 
lector. In their Lordships’ opinion, it 
effectively did so, The order inter alia 


bad 


Their Lordships find it- 


"Judge of Khandésh 
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directed, 

“that the proper occupancy price according to the 
full market value of the landun the date on which the 
grant was originally made...should be recovered from 
Captain Nulkar,and the ordinary land revenue (con- 
solidated) should be reaovered irom, the year 1919e 


1920.” 
The Collector had given the 
first respondent the lands in 


suit, on certain conditions. The Commis- 
sioner decreed that the first respondent 
should continue to occupy the lands, but 
he varied the terms of occupation. If this 
“be not a modification of the Collector's order 
their Lordships are at a loss to apprehend 
the import of what the Commissioner did. 
Their Lordships’ entertain no doubt that 
the Commissioner’s order fell within the 
powers conferred upon him by s. 211. 
Accordingly even if—contrary totheir Lord- 
ships’ opinion—the Collector’s order was 
Valid, it was competently modified by the 
order of.the Commissioner. In this view, 
the first respondent, therefore, who failed to 
implement the Commissioner's order, and 
who was subsequently. evicted from the 
lands, had no right to claim the possession 
which his plaint postulates. In short, their 
Lordships are of opinion that the respon- 
„dents have failed to qualify such a title as 
would enable them to maintain this suit. 
On this ground also the case for the res- 
pondents, in their Lordships’ opinion, 
fails, . E . 

Their Lordships abstain from offering an 
opinion on a third argument which was 
proffered by the appellants, based upon the 
order of forfeiture of the lands in suit, 
which;followed asa sequel to the earlier 
‘proceedings, The appellants’ contention 
in this matter is attended with difficulty ; 
but, inasmuch as the problem before their 
Lordships. can be solved by the affirmance 
of the first two contentions of the appel- 
lants, they findit unnecessary to determine 
‘the soundness of the third contention to 
which reference has just been made. 

For the reasons stated, their Lordships 
willhumbly advise His ’ Majes: ty that the 
appeal should be allowed, that the decree 
of the High Court should” be set aside with 
costs, and that the decree of the District 
should be: restored. 
“The respondents will pay the appellants’ 
` costs before this Board. - 


Ne a Appeal allowed. 


Solicitors for the “Appellants—Solicitor, 
India Office. 

Solicitors for the E G. K. 
‘Kamepalli, : 


KHALIL-UR‘RAHMAN KHAN V. COLLECTOR OF ETAH 


. and the property, which was 


_Habib-ur Rabman Khan 
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PRIVY COUNGIL 
Appeal from the Allahabad High Court. 
November 24, 1933 
Lorn THANKERTON, LORD ALNESS AND 
SIR LANCELOT SANDERSON. 
- Khan Bahadur Mouvlvi KHALIL-UR- 
- RAHMAN KHAN—APPBLLANT 
versus 
COLLECTOR oF ETAH— 
RESPONDENT 
Limitation Act (IX of 1908), Sch, I, Art. 182 (5)— 
Application for execution~—Whether it is necessary 
for the Court to see that application was madé 
bona fide and the decree-holder had intention to 
proceed to execution in pursuance of the applica- 


tion. 
When an application for execution is made all 


that is required under Art. 182 (5), Limitation 
Act, is, to see that the application is made in 
accordance with the law applicable thereto, it is 
made to the proper court and is a step in aid of execu- 
tion. It is not necessary for the Court to be 
satisfied that the application is made bona fide and 
that the decree-holder had the intention of pro- 
ceeding to execution in pursuance of the application. 
To hold that it is necessary will necessitate the 
Court embarking upon a difficult’ and in some 
cases impossible task of finding the motive of ne 
decree-holder in making the application. 

- Before the amendment introduced by the Am ending 
Act of 1927, it was the application and not the result 
of the application which was contemplated as being 
sufficient to save limitation. Kayastha Co, Ltd. v. 
Sita Ram Dubey (1), approved. 

Sheo Prasad v. Narainibai (2), commented upon. 


Sir Dawson Miller, K. C., and Mr. M. A. 


Jinnah, for the Appellant. 
Messrs. L. DeGruyther, K. ©. and W, 
Wallach, for the Respondent. - ; 


Sir Lancelot Sanderson.—This is an 
appealfrom an order and judgment of the 
High Court of Judicature at Allahabad 
dated June 24, 1930, ‘confirming the 
order of the Subordinate Judge of Ktah, 
dated April 22, 1929, in thé matter of. the 
execution of a final ‘déctee 
July 29, 1922, in a mortgage suit. - 

The appellant is the’ successor of: Abdul 
Jalil Khan, a Zemindar 
died on October 4, 1923. z 

The material facts are as follows; Abdul 


J alil Khan, in 1909 or 1910 borrowed money 


from various people, and several! ` ‘decrees 


were made against him. 

The decrees were simple money ana 
attached in 
execution of decrees, being ancestral pro- 
perty, the ` execution proceedings were 
transferred to the Collector in accordance 
with the provisions óf s. 68 of thé Code of 
Civil Procedure.. 

On August 29,1911, the Collector, as he 
was entitled to do, ‘granted a lease to 
of the property 


for sale dated 7 


of Aligarh “who | 


x wT, 


“. asmuch’ as certain previous 


Sod. 


helonging to the judgment-debtor, 
Jalil Khan, for a term of 17 years. 
During the pendency of the said lease, 
which expired on July 1, 1928, Abdul Jalil 
Khan on September 25, 1914, executed a 
mortgage of the said property for 


Abdul 


ee Raed in favour of Rao Maharaj 
ingh. 

In this appeal Rao Maharaj Singh is 
represented by the respondent, the Col- 


lector of Etah, who is in charge of his 
estate. f 

On October 25, 1920, the Collector of Etah 
filed a suit, based on the above-mentioned 
mortgage, against Abdul Jalil Khan, and 
obtained a preliminary decree on March 9, 
T which was made final on July 29, 
1922. 

Both the decrees were made ex parte after 
due notice had been served upon Abdul 
Jalil Khan. 

In the Uouris in India it was argued on 
behalf of ihe appellant that the mortgage 
was illegal, that the decree obtained on the 
basis thereof was not enforceable at law, 
that the decree was obtained in contraven- 
tion of the provisions of paragraph 14 (1) 
of the Third Schedule of the Codé of Civil 
Procedure, and that it was incapable of 
execution, 

Though these points were taken in the 
appellant's case they were nob relied on 
‘before the Board by the learned Counsel 
for the Appellant, and the only arguments 
presented tothe Board were in relation to 
tLe other point, which was based upon the 
Limitation Act. 

The appellant alleged that the applica- 

tion for execution,-in respect of which the 
above-mentioned order of the Subordinate 
. Judge, dated April 22, 1929, was made, 
was barred by the law of limitation in- 
i applications 
‘dated June 2, 1925 and July 8, 1926, were 
not -steps in aid of execution so as to save 
limitation, ` 

It was further argued on behalf of the 
eppellant that ithe said previous applica- 
tions were not bona fide and were not taken 
with the intention of executing the said 
decree, but were merely forthe purpose of 
gaining time, and that consequently the ap- 
plication in question was barred by the law 
of limitation, 

The material factsin relation to this point 
are as follows :— 

On Jure 2, 1925, the Collector of Blah 
applied for execution of the decree and 
prayed for sale of the property. The court 
ordered necessary copies to be filed. Then 
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the Vakil for the decree-holder, as the order- 
sheet shows, statedon July 14, 1925, that 
he simply wentéd the legal.representatives 
of the deceased’ “judgment-debtor to be 


‘brought on the record.” Accordingly notices 


were issued to the proposed representatives, 
one of whom was Mohammad Khalil-ur 
Rahman Khan. On August 14, 1925, it was 
found that the notices were unserved and 
as no further step was taken by the decree- 
holder, the execution suit was struck off on 
that date. Then another application was 
made on July 8, 1926, for sale of the pro- 
perty. The execution was sought against 
the representatives of the deceased judg- 
ment-debtor. This time again there was a 


„report that necessary copies were not filed 


and it was ordered that notices of the legal 
representatives being brought on the 
record be issued and that copies be filed 
on the next date. On the next date, i.e., 
August 4, 1926, the notice to Mohammad 
Khalilur Rahman Khan was returned 
unserved. The decree-holder took further 
time and again notice was issued. On 
September 10, 1926, the notices being 
sorved, legal representatives were brought 
on the record. As the decree-holder took 
no further steps in the prosecution of the 
execution suit, the application was struck 
ofon September 16, 1926. 


On August 30, 1928, the Collector of 
Etah made a third application for execu- 
tion in the Court of the Subordinate Judge; 
and the appellant, Khalil-ur Rahman Khan, 
filed objections under s. 47 of the Code of 
Civil Procedure. 

The learned Judge dismissed the objec- 
tions by the above-mentioned order of April 
22, 1929. 

The learned Judge in the course of his 
judgment said that he found no reason to 
question the bona fides of the decree-holder 
in the said applications for execution and 
held that the object of the decree-holder 
in this case was not simply to save limita- 
tion, but that it was to take steps in aid 
of execution. He decided that the previous 
applications were steps in aid of execution 
and therefore-that they saved limitation. 

The High Oourt affirmed this decision, 
holding that the finding of the learned 
Subordinate Judge’ was correct. The 
learned Judges however further held that 
in view ofthe ruling of the full Bench of 
that Oourt in the case of Kayastha Co. Litd.,. 
v. Sita Ram. Dubey (1), the objections 


(1) 118 Ind. Cas 17;52A 11;AIR_ 1929 All, 625; 
Ind. Rul, (1929) All, 785; (1920) AL: J 983. . 
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raised by. the juidgmenit- debtor could not 


now be maintained.’ .: 


In the case “cited: the, question, stated . 


briefly, was whether'tinder Article 182 (5) 
of the Limitation Act (No. IX of 1908) it 
is sufficient to show that an application was 
made in accordance with law to the proper 
court for execution or to take some steps 
in aid of execution or whether it is further 
necessary to show that such application 
had been made with a bona fide intention 
to execute the decree or to take such step 
and not merely to keep the decree alive. 

The actual question submitted to the 

full Bench was as follows :— 
- “Tf a decree-holder makes any application or takes 
any step mentioned in the third column of Article 
182 of the Limitation Act, will such step be ineffectu- 
alto keep his decree alive and to save limitation, 
unless he can satisfy. the court that he took such 
step or instituted such proceedings with a genuine 
intention of obtaining execution of the decree, if 
Teasonably possible, and that he did not abandon 
such proceedings except upon a genuine belief that 
i oe not be reasonably possible to obtain execu- 
ion. 

The full Bench decided that the answer 
to the question referred was in the nega- 
tive. 

It is not clear, therefore, whether the High 
Court in this case intended to confirm 
the Subordinate Judge's finding of fact 
that the decree-holder, in making the 
previous applications, was acting with bona 
fides, and was intending to take steps in 
aid of execution. 

It is therefore necessary to consider the 
point raised by the learned Counsel for the 
appellant, viz., that it is material to 
consider whether the first two applications 
were in accordance with law on the as- 
sumption that they were not bona fide 
applications for the purpose of obtaining 
execution of the decree, but were merely 
for the purpose of gaining time. 

Article 182 (5) prescribes the time for the 
execution of a decree or order of any Civil 
Court not provided for by Art. 183 or 
by 8.48 of the Code of Civil Procedure, 
1908, viz., three years (where the applica- 
tion next hereinafter mentioned has been 
made) from the date of applying in accord- 
ance with law to the proper Court for 
-execution or to také some step in aid of 
execution of the decree or order. 

This isthe article which was applicable 
to the first and second applications for 
execution made on June 2, 1925, and 
July 8, 1926, respectively. . 

It should be noted that the terms of this 
‘article have been amended by Act IX of 
1927, by the provision thatin cl. 5 of the 
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entry in the third column, for the word 
“applying” the words “the final order 
passed on an application made” shall be 
substituted. But the Act did not come 
into force until the 1st day of January, 1928, 
and therefore the unamended form of Article 
182 (5) is applicable, as already stated, to 
the first two applications. 

Tn the case of Sheo Prasad v, Naraini Bai 
(2), Boys and Banerji, JJ., held that, in 
considering whether an earlier application 
is effective to save limitation the court may 
and should take into consideration whether 
the whole circumstances show that the ap- 
plication was made in good faith to secure 
execution or to take a step in aid of execu- 
tion and was not merely colourable witha 
view to give a fresh starting point for the 
period of limitation. 

It was the decision in that case which 
gave rise to the reference to the Full Bench 
v. Sita Ram Dube 
(supra) (1), and it was stated in the judg- 
ment of the full Bench that the decision in 
Sheo Prasad v. Naraini Bai (2), might be 
supported on the special facts of that case, 
but that some of the general observations 
which were not necessary for the decision 
could not be supported. It may be noted 
that Banerji, J., was a party to the full 
Bench decision. | 

The point raised on this appeal is clearly 
covered by the above-mentioned Full Bench 
decision in the Allahabad High Court, and 
the question is whether any ground has 
been shown for disagreeing with that deci- 
sion. 

In their Lordships’ opinion no such 
ground has been shown, and they agree 
with the decision arrived at by the full 
Bench. In this caseall that was necessary 
for the respondent to show was- that the 
applications of June 2, 1925, and July, 1926, 
were made in accordance with law to the 


proper court for execution, or to take some 


step in aid of execution of the decreé. 

The applications were made in accord- 
ance withthe provisions of the Code of 
Civil Procedure, and therefore, in accord- 
ance with the law applicable thereto, they 
were made tothe proper court, they were 
obviously steps in aid of execution, and they 
were made within time. 

To hold that it was necessary for the 
court to be satisfied that the said applica- 
tions were made bona fide and that the 
decree-holder had the intention of proceed- 
ing toexecution in ptirsuance of each of 

(2) 90 Ind. Oas. 938; 48 A 468; 24 ALJ 137; AIR 
1926 All. 95. 


326 
the said applications would ‘be to. import 
words into the terms of the article ‘which 
are not to be found therein’ and would 
“necessitate. the court embarking upon’ the 


difficult’ and in some cases impossible 
task of finding the motive of the 
decree-holder in making the applica- 
ions. 2 


It is to be noted that by the said article, 
‘before amendment, the date of the ap- 
plication for execution was|the time from 
which the period of limitation ‘was to run, 
and it was not until the amending Act of 
1927 was passed that the result of the 
‘application, viz., the final order passed 
on the application, became the material 
time. A, ` 
` It was, therefore, the. application “and 
not the result of the application which was 
contemplated as being sufficient tò save 
limitation. ` Ne 
For’ these reasons their Lordships are 
of opinion thatthe decision of the High 
‘Court was correct. : 


In view ofthe above opinion it is not’ 


really necessary for their Lordships to 
embark upon the enquiry as to whether 
the finding of the Subordinate. Judge, 
‘that in fact the aforesaid applications 
“were made bona fide by the decree-holder, 
was correct. Ki 

As, however, certain arguments were pre- 
‘sented ‘to their Lordships in respect of this 
‘point, it is sufficient to say that their 
Lordships are not satisfied that the deci- 
sion of the Subordinate Judge in this 
respect was wrong. | 
. For these reasons their Lordships are of 
opinion that the appeal should be dis- 
missed with costs, and they will humbly 
advise His Majesty accordingly. 

N, KAR Appeal dismissed. 

Solicitors fór the Appellant.—Messrs. Hy. 
8S. L. Polak &Co. : 

Solicitor for the Respondent.— Solicitor, 
India Office. i 
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LoRD THANKERTON,.LoRpD ALNESS AND 
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GOVIND PRASAD AND OTAERS — 
` ÅPPELLANTS 
versus 
. Kunwarani BALA KUNWAR 
` AND OTHERS — RESPONDENTS. 
Will—Suit on will alleged to have been 
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executed but lost or destróyjèdaQuestion depending 
on credibility of witnésses—Trial’ Court deciding 
case onevidence-- Absence” of Soimment-on-demeanour 
of witnesses — Power of, Appellate Court to judge of 
the matter—Allegation.as.to conspiracy and perjury 
— Witnesses not discredited—Conspiracy and perjury, 


if can be attributed to plaintiff and her witnesses— - 


Will neither registered nor privately- deposited with 
Registrar-—Whether justifies disbelief. in strong 
evidence of plaintif. . . A š 
The plaintiff instituted a suit claiming the eatate 
of a deceased Hindu who died childless, by virtue 
of a will said to have been executed by the 
deceased but which had been lost or, -destroyed. 
The question,asto whether the will had been made 
by the deceased infavour of the à 


plaintiff, was ` 


answered in the negative by the trial Court butthe | 


High Oourt in appeal decreed the plaintiff's suit: © © 

Held. (i) that as the trial Judge's rejection of the 
plaintiff's evidence was solely based on the evidence, 
oral and documentary, placed before him, ha 
made no comment on the demeanour of the wit: 


nesses or on their trathfulness apart from comments a 


on the probabilities of the truth of the atory actually- > ' 


‘told by them viewed in the light of the surrounding 


circumstances, the Appellate Court was in as godd a 


position to judge of the matter asthe trial Court; ' 

(ii) that the criticisms of the trial Judge amount- 
ed to the allegation of a conspiracy on the part 
ofthe plaintiff and her witnesses, and as none of 
‘the witnesses was asked any question as to any 
discreditable action on his part at any time of hig 
life nor was any suggestion made to any ‘one of 
them that he was engaged in a conspiracy, nor was 
‘the initiator or the active mover of the conspiracy 
indicated, the trial Court was not entitled to attri- 
bute to the plaintiff and her witnesses, conspiracy 
and perjury, unless the story told by them, coupled 
with the surrounding circumstances, was of itself 
‘so unnatural and improbable that only one conclu- 
sion—viz , conspiracy and perjury—was, reasonably 
possible; 

(iii) that although the fact that the will was 
neither publicly registered nor privately deposited 
with the Registrar for safe custody, afforded ground 
for serious comment, such comment was insufficient 
to justify disbelief of the strong and substantia 
body of evidence onthe plaintiff's behalf.’ : 


Mr. W. Wallach, for the Appellants. | | 

Mr. J. Chinna Durai, for the Respond- 
ents. , 

Lord Thankerton.—This appeal relates 
to the estate of Dushashan Singh, who died 
childless on the March 21, 191z, leaving a 
widow Lachmi Kuer, who died on January 
7, 1921. The suit was brought on 
November 28, 1923, by Kunwarani Bala 
Kunwar, the niece of Lachmi Kuer, who 
claimed the estate by virtue of a written 
will alleged to have been executed by 


. Dushashan Singh in'or about December, 


1911, some three months before his death, 
but which had been lost or destroyed and 
sould not be produced. The defendants 
claim right to the estate as being entitled 
to the reversionary right on the death of 
the widow. NG i 

The only issue in the suit was “Did 
Dushashan Singh make a will in favour 
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of the plaintiff and “is, she owner of the 
property in suit by virtue df thé: will?" The 
Additional Subordinaté Judge of-Mainpuri, 
-before. whorn “the ‘suit was‘tried -held that 
the plaintiff hed failed to prove the al- 
leged will and on April 12, 1924, he 
dismissed the suit. On an appeal by the 
plaintiff, the High Court of Judicature at 
Allahabad, by decree dated November 14, 
1927, set aside the decree of the Subordinate 
Judge and decreed the suit of the plaintiff 
for declaration that she was the owner of 
the property in suit on the basis of the will 
of Dushashan Singh. The defendants have 
-brought the present appeal against the 
decision ofthe High Court. The respondents 
(other than the pro forma defendants), are 
the representatives of the plaintiff who has 
died since that decision. 

The main. question in the appeal is whe- 
ther the respondents have proved the alleg- 
ed will and its contents. The appellants 
maintain that the will has not been proved, 
but their Counsel admitted at the outset 
that the appeal could not succeed unless 
the ‘credibility of the plaintiff’s witnesses 
was successfully impugned, because the 
evidence, if believed, was sufficient to 
establish the plaintiff's case. The question 
therefore turns wholly on the credibility of 
the plaintiff's witnesses. 

In the first place, itis to be noted that 
the learned Subordinate Judge's rejection 
of the plaintiff's evidence is solely based 
on the evidence, oral and documentary, 
placed before him; he makes no comment 
on the demeanour of the witnesses or on 
their truthfulness apart from comments 
on the probabilities of the truth of the story 
‘actually told by them viewed in the light 
of the surrounding circumstances. It 
follows that an Appellate Court is in as good 
a position to judge of the matter as the trial 

- Court. e 

In the second place, their Lordships 
agree withthe High Court that the criti- 
cisms of the Subordinate Judge, when push- 
ed to their logical conclusion, amount tə 
the allegation of a widespread conspiracy 
on the part of the original plaintiff Bala 
Kunwar, and her witnesses, and this was 

„admitted by Counsel forthe present appel- 
lants. It is further to be observed, as also 
noted by the High Court that none of the 
witnesses was asked any question as to 
any discreditable action on his part at any 
time of his life, nor was any suggestion 
made to any one of them that he was 
-engaged in a conspiracy, nor was the 
initiator or the active mover of the conspiracy 
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indicated, except in so far as the Judge him 
self points to the lady. 

In these circumstances their Lordships are 
of opinion that the learned Subordinate 
Judge was not entitled to attribute to 
the original plaintiff and her witnesses 
conspiracy and perjury, unless the story 
told by them, coupled with the surrounding 
circumstances, was of itself so unnatural 
and improbable that only one conclusion 
—viz., conspiracy and perjury — was reason- 
ably possible. 

In his judgment the Subordinate Judge 
bas conveniently grouped the evidence in 
stages, and the High Court has dealt 
with the learned Judge's criticisms in 
each stage seriatim. The first stage related 
to the existence of any occasion for the 
making of the will, and the second stage dealt 
with the alleged objectin view in making 
the will. The Subordinate Judge gave his 
reasons for thinking that there could be 
no genuine occasion for making the will 
or for the selection of Bala Kunwar as the 
object of the testator’s bounty. Their 
Lordships are content with the criticisms 
of the High Court on these reasons and 
their disagreement with the Subordinate 
Judge when he stated, at the close of 
his criticisms on the second stage, “All 
this leads me to look at the whole story 
with a suspicious eye.” 

The third stage of the evidence dealt 
with by the Subordinate Judge related to 
the execution of the will, and his comment 
on this stage was “Equally suspicious are 
the circumstances attending the alleged 
execution of this will.” Again their Lord- 
ships agree with the criticisms by the 
High Court of the learned Judge's reasons 
for his conclusion, and it is unnecessary to 
repeat them. 

The fourth stage related to the ‘conduct 
of Lachmi Kuer and Bala Kunwar after 
the death of Dushashan, and their Lord- 
ships are of opinion that there are some 


_ points in their conduct that are open to 


legitimate comment, viz., the failure of 
Lachmi Kuer and Bala Kunwar to rely on 
the will in their respective applications for 
mutation in 1912 and 1921 respectively, 
and the dilatoriness of Bala Kuer in 
invoking the aid of the court for recovery 
of the will in 1921. But, in their Lord- 
ships’ opinion, any unfavourable comments 
which can arise in these respects are far 
from being sufficient to justify the dis- 
crediting of the plaintiff's witnesses. It 
does notappear to have been a matter 
of much moment to Lachmi Kuer whe 


° 
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ther she got the estate by inheritance or 
under the will, and it is not certain that 
Bala Kunwar was personally aware of 
the terms of the application for mutation 
which- was signed on her behalf by Rup 
Ram. As regards the third ground of 
comment, it should be remembered that 
both courts accepted it as proved that 


Bala Kunwar had disclosed the fact of the - 


will in her favour to the Police on J anuary 
9, 1921. > 

The last matter on which the Sub, 
ordinate Judge laid stress was the. fact 
that the will was neither publicly register- 
ed nor privately deposited with the Registrar 
for safe custody. Their Lordships agree, 
ag also did the High Court, that this 
affords ground for. serious comment, 
especially in. view of the evidence, on 
behalf of ‘the plaintiffs, of Dushashan’s 
anxiety for its safe-keeping, but their 
Lordships agree with the High Court. that 
such‘ comment is insufficient to justify 
‘disbelief of the strong and substantial 
body, of evidence on the plaintif's 
behalf. 

Their Lordships are accordingly of opinion 


sufficient grounds for discrediting | the 
-plaintiff's witnesses, and the appeal | must, 
therefore- fail. But two further points were 
raised during the debate before this Board, 
both of which arose out of, the death of 
‘Bala Kunwarsince the date ofthe decision 
of the High Court, which has brought into 


“prominence the question of the succession . 


-to the estate of Dushashan on her death. 
The appellants claimed that Bala Kunwar 


had only a life estate and that on her ~- 


death the reversioners : would be entitled 


‘to. the property on their suing for posses- . 


-sion. The appellants desired to have it 
made ‘clear that the present. suit in: no 
‘way determines who are entitled to the 
` reversionary interest, and the respondents 


‘desired to have the "question of the nature . 


_and extent of Bala Kunwar’s interest under 
“the will, which they maintained to be as 
yet undetermined, iemitted for further 
enquiry and decision. 


‘Tn their Lordships’ opinion it is clear . 


that the present suit does not determine 


clear by the fact that ‘the’ second. issue, . 
under which the question was. raised, was 
- struck out by the Subordinate Judge as 
being unnecessary for the purposes of the 
suit. As regards the nature and extent of 


‘Bala: Kunwars interest under .the. will, - 
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this matter - is detaimined by the judge 
ment and: décréé of the “High - Court to 
have been a_provigion - for" Béla Kunwar 
during her “life; and no cross*appeal has 
been taken by the respondents. ‘But, apart . 
from that, it may be noted that the second ` 


-part of the issue which was tried raises 
the ‘question of the plaintiff's interest under .: 


the will, and their Lordships are éntitled 
to assume that every witness who could” 
speak to the terms of the will, and was. 
available, was called by the plaintiff, 

Their Lordships,’ therefore, see on ground |” 
for remitting the case fora further enquiry 
into the extent of the interest of Bala ~ 
Kunwar, which must be taken as decid- 
ed by the judgment of the High Court. 

Their Lordships. will, therefore, humbly’ 
advise His . Majesty that the appeal should * 
be dismissed and that the decree of the 
‘High Court dated November 14,” 1927,. 
should be affirmed. The appellants will’ ~ 
pay the costs of Man Singh ` who alone ” 
hal aii as a respondentin this appeal: | 

: Appeal dismissed. 6 
Solicitors for the Appellant.—Messrs. ° Hy. < 


8. L. Polak & Co. 
that the appellants have failed to produce’ , 


Solicitors: for the Respondent. Messrs, ` 


Douglas Grant & Dold. 


a kemara 


PRIVY COUNCIL ; 
Appeal from the Rangoon High Coart, 
November 21, 1933 f 
Loup THANKERTON, Loep ALNESS AND 
Ste LANCELOT SANDERSON, 4 
LIM CHARLIE AND Waaa E 
versus 


: Tas OFFICIAL RECEIVER=-RESPONDENT, 
1882), 3. 128-— |. 


Transfer'of Property Act (IV of 
Gift in respectof immovable property—Absence of 
registered agreement—Validity of gift—Adverse 
- possession—Ownership of property remaining in 
husband—Wife in possession with his*permission—. 


: Inference. 
Where there is no ‘registered instrument in re- 
spect ofa gift, -the subject-matter of which is 


‘immovable property, the provisions of s 123, Trans- 
fer of Property Act, are not complied with ‘and the ` 
gift is not valid. 

Where the facts were “duite consistent with the 
ownership ofe property remaining in a person and 
with his wife being in possession by his permission 


‘from the time when heacquired it till his death, 
who are entitled to the reversionary rights . 


in the estate of Dushashan; this is made . 


and there was no evidence on which it could be 

held that. she was possessing the _ property ing 
manner adverse to the continuance of the title of the 
husband : 


Held, thatthe wife could not be said to have 


, acquired title by adverse possession. ~ 


Mr. A. Pennell, pg the Appellants. 5 
` Messrs. A. M. Dunne, K. O., and A. M. 


Talbot, for the Respondent. 
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Sir Lancelot Sariderson:—This is an 
appeal by the defendants against. a decree 


of the High Court of Judicature’ at Rangoon. 


in its Appéllate Jurisdiction, ‘dated March 
19,1931, reversing the decree of Das, dJ., 
pronounced: on the- Original Side of the 
High Court, dated September 4, 1930. ~ 
The plaintif. was appointed in a civil 
suit-in’-the High Court, Receiver of the 
house.and land whichis the subject-matter 
of this. suit:and- which -is alleged to be 
part of the estate of: the late Lim Chin 
Tsong. The-suit was brought to recover 
possession of the said house and land, of 
which the.defendants were in possession. 
The: defendants: are-the son-and daughter 
of Ma Mya -May.and claim: to be her heirs 
and.legal representatives. The suit was 
brought against-the said Ma’ Mya May, 
who died during the pendency of the 
suit::. the ` above-mentioned son and 
daughter: were then placed on the record as 
defendants. ‘oo ey oa T 
The question for -determination was 
whether the property formed part of the 
estate of Lim Chin. Tsong on. his death in 
1923, or whether it had become the pro- 
perty of Ma Mya May,. who claimed to be 
his-“‘secondary” wife,- either (t) - by gift 
during the life-time of Lim Chin Tsong or 
(2) by title acquired by. adverse possession. 


if 5 fy 

With regard to the’ first ground, there 
is no doubt that the title was vested in 
Lim:Chin Tsong, when the property was 
conveyed tohim in December, 1904. Further, 
there was no registered instrument in 
respect -of the alleged gift, and the subject- 
matter thereof being immovable property, 
the provisions of s.- 123 of the Trans- 
fer of Property Act were not complied with. 


With respect to the second, it is sufficient 
for their Lordships to say that the facts 
of the case are quite consistent with the 
ownership of the property remaining in 
Lim Chin Tsong, and with Ma Mya May 
being in possession of the property by his 
permission from the time when he acquired 
the property until his death. There is no 
evidence on which it could properly be 
held that Ma Mya May was possessing the 


property in a manner adverse to the 
continuance of the title ‘of Lim Chin | 
Tsong. 


Their ‘Lordships agree with the decree of 
the High Court in its Appellate Jurisdic- 


must be .dismissed’ with costs. They will 


JIT SINGH V, LABH SINGH 


. Judge, Lahore, dated-June 6, 1932. 


„of Rs; 
. necessity. 


- grounds 
_ Singh had no business to take certain . 


| land on lease from the mortgagees when 
- tion, and are of. opinion that the appeal.’ 
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humbly advise His Majesty accordingly. 


Ne Appeal dismissed. 
Solicitor for the Appellants.—Mr, J. E. 
Lambert. 4 


Solicitors for the Respondent, — Messrs, 


‘Bramall & Bramall. 





LAHORE HIGHCOURT 


Second Civil Appeal No. 1555 of:1932 : | 


= . _ May 16, 1933 
Darr Singa, J. l Ka 

JIT SINGH AND ANOTAER - Praintirrs— | 
; Ts APPELLANTS ioe So 
. | versus TANG 
LABH SINGHAND ANOTHER -DEFENDANTS 

A | —RESPONDENTS h . 

Customary Law  (Punjab)—Alienation—Father 
entering into speculative transaction—Court to decide 
1 he acted bona fide and he entered into it bona 

Cw ‘ a E 

Where a male proprietor wıth children, governed 
by the Oustomary Law, enters into speculation, 
it is for the court to decide whether ` the 


one and he entered into it. bona fide, 


"S. C.A, from the decree of ‘the 


$ 


Lala Tirath Ram, forthe Appellants: - 


Mr. J. N. Aggarwal, for the Respon- ~ 


dents.. 
Judgment.—This is 


‘speculation was-a good speculation and-a reasonable ©” 
AE 


District ee 


the usual, suit -` 


by the sons of one Angrez Singh .for .. 


‘possession of certain ancestral land-on.the -. 
ground’ that certain alienations effected | 
by Angrez Singh are not for necessity.. 
and are not binding on his sons. Va-. 
taken by the mort-.. 
‘gagees which do not ni 3 


rious pleas were 
NOW- concern us... 
But the trial Court decreed the suit of. 
the minors without any charge what- 
soever. On appeal, the learned District 
Judge upheld, the charge created by the 


three mortgages and passed a decree in .: 


favour of the plaintiffs holding. that they 


would be entitled to possession on pay-.. ; 
5,100 to the defendant; The . 


ment of Rs. 
three alienations in question are: 

(1) Dated February 28, 1927, for. 
Rs. 1,500, The learned District Judge 
found that Rs. 126 and Rs. 37, a total 

163, was not proved to be for 


So far as the other items are concern- 
ed, the main ground of attack in the 
of appeal is that Angrez 


he had already mortgaged his own to; 
those mortgagees and taken it back again 
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-on rent. “It “seems to me, however, that 
the ‘learned District Judge has come to 
the right conclusion on the point though 
he has used in his judgment words which 
are much too wide and cannot be Sip- 
ported. For instance, he says, in dealing 
with the question of the lease taken by 
Angrez Singh, that it is not’for the court 
to say whether. or not Angrez Singh was 
wise to take land on lease from Labh 
Singh: he-was a free agent and-the best 
judge of his own actions, and, even -if 


he did make a mistake in taking ‘land - 


from Labh ‘Singh on rent when he had 
land of his own that is not a sufficient 
ground” for refusing to regard the pay- 
‘ment of rent’ for this land as a necessary 
purpose. He has also stated that it may 
be assumed that the Revenue Court be- 
‘fore awarding the decree (for rent) satish- 
ed himself that the sum was in fact due 
on account ‘of a tenancy of land, and this 
furnishes additional proof in support. of 
“the. genuineness of other items relating 
“to rent for land. I do not think this 
statement of the law is correct as it 
‘stands but, on the facts actually found, 
it seems tome clear that there is nothing 
whatsoever to show that Angrez Singh 
‘was acting to the detriment of his “own 
- children or that he was not justified in 
‘the circumstances in taking the lease of 
the land. ‘I would, therefcre, “hold that 
‘the: appellants- minors who are the minor 
sons -of Angrez Singh, are entitled to 
‘possession. of this land “upon payment of 
“Rs. 1,500 minus Rs. 163, i. ên Rs. 1,337 
“in‘all. - 

` (2) -The- next mortgage ~is that of 
‘March 3, 1928,- for Rs. 2,100. Here again, 
the learned ` District. Judge's judgment 
‘contains sentences which are much widely 
stated ‘but, on the: whole, after hearing 
. the learned Counsel for the appellants I 
am of opinion that the learned Judge 
hag come to the right conclusion, and I 


‘would hold that, apart from the items of ` 
Rs. 131, the other items are duly proved | 


‘to have been for necessity. I would, 
therefore, accept the appeal of the appel- 
lants, so far as to vary-the decree, and 
-declare: that these minors are entitled to 
possession of the land under this mortg- 
“age, on payment of Rs. 2,100 less Rs. 131, 
namély, Rs. 1,969 in all. 

(3). The third mortgage is for Rs. 1,500 
and dated March 15, 1928. Angrez Singh 
- took -Rs, 1,450 from -the mortgagees- and 
‘morigaged 30 kanals of his ancestral 
land for this purpose. With this sum -of 
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Rs, 1,450.-he took a mortgage of 223 
kanals along with one Narain Singh,. who 
is a relative of the-appellants.. The share. 
of Angrez Singh thus amounted to 114 
kanals or thereabouts and, as pointed out: 
by the. learned District Judge, at least. 
32 kanals of this land was “hahi land. 

There is further evidence to show that it 
was expected at the time-that the barani: 
land would ` shortly -become nahri as the 
new canal was}passing somewhere near. 
this area. There is-.some evidence that 
a portion of the land of the village has 


actually become canal irrigated though 


it is not shown that the ‘land under 
mortgage has become canal: irrigated. 
Taking all’ the circumstances into con- 
sideration I am of opinion that the learn- 
ed -District Judge -was correct in his con- 
clusion that Angrez Singh entered into 
this transaction bona fide -and that it. was 
a reasonable adventure on his part. Here 
again, the learned District Judge's judg- 
ment ‘contains a sentence -which cannot be 
justified where he holds that it-is not for 
a court to decide what is or what is not 
a good speculation for a male proprietor 
with children under the Customary law, 
but the result is not affected by this over-- 
broad statement of the Law and, so far 
as this item is concerneJ I would give 
the plaintiff a decree for Pesenan on 
payment of Rs. 1,500.. 

The respondent is entitled to his costs 


‘as in the main thé. appéa' has failed.. ex- 
-cept o the small sums of Rs. 163 and 
Rs. 131 


N. | : “Or der accordin gly. 


ALLAHABAD HIGH COURT 
Miscellaneous Case No. 344 of 1933 
September 8, 1933. . 
Suralvan, CO. J. AND KENDALL, J. 
In.the matter of MR. A. P. VERMA, 
ADVOCATE, HIGH COURT, 
ALLA HABAD, . 
` Contempt of Courts Act (XII of, 1926), 3. “8—Advo- 


. cate threatening Judge that suit ~tor damages will be 
filed if execution be not ’tayed— Whether 


constitutes 
contempt—Intention—Test in such cases. 

Where an Advocate wrote to aJudge threatening 
him that if he did not stay all future actions in res- 
pect of an execution application, a suit for damages 
would be brought against him : 

Held, that the intention was obviously to in- 
fluence the mind of the Judge by the threat held 
out to him and to prevent him from passing orders 
in the execution case which might, in his free and 
independent judgment, appear to be most just and 
proper, and that the Advocate was liable to be con- 


- victed under s. 3,Contempt of Courts Act, 


1934 - mde 


. The main question in such cases is whether or 
not thére“has been an interference or a tendency 
to interfere with the administration of justice, 
In re Dyce Sombre (|), referred to. .. : 
[The High Oonrt, in view. of the unconditional 
apology made by the Advocate, directed that the 
punishment be remitted uńder-thə proviso to 8:3.) 
Mr. Muhammad Ismail, (Government 
Advocate), for the Crown. : 
Judgment.—The Judge -of the- Court 
of Small Causes at Aligarh -has very pro: 
perly made a complaint to this court that 
some: suitable action may be taken against 
Mr. Ajodhia Prasad Verma, Advocate, inas- 
much ashe sent a threatening letter, dated 
July 31; 1933, to him. er ee : 
In thisletter Mr. Verma, after informing 
the Judge that steps were being taken to 
put a certain deeree in execution, while a 
'Tevision was pending in the’ High Court, 


stated’ as follows: 


“1 take the liberty to suggest to you that if you 
will be pleased after this information to stay all 
future actions in the said execution pending the 
final order in the said revision filed here-at Allahabad, 
it shall be the best. 

Iam taking this opportunity to inform you so that 
in case further action in execution is taken even after 
this information and my client (after success) files 
.@ suit for damages, you shall not be in a position 
to put*in’ your plea of good faith and bona fides. 
Also, if contrary is done my client shall remain safe 
from future botheration.” A 


The ¿writer wound up by saying that the 
Judge was at liberty to do the best under 
the circumstances. : f ; 

It cannot be suggested for a moment that 
the tone and the purport of the letter were 
not most objectionable and grossly improper. 
It undoubtedly was intended to convey a 
threat to the judicial officer that it would 
be best in his own interest to stay all fur- 
ther action in the execution case ; and it was 
coupled withthe further intimidation that 
in case further action were taken, a suit for 
damages would be filed against the Judicial 
Officer personally and in view of the said 
notice he would be deprived of a plea of 
good faith and bona fides. The intention 
obviously was to influence the mind- of the 
Judge by the threat held out to him and 
to prevent him from passing orders in the 
execution case which may, in his free and 
independent judgment, appear to be most 
just and proper. 

A private communication of this kind, 
if tolerated, would improperly interfere with 
the pure administration of justice and can- 
not be allowed to go unpunished. 

Oswald in his treatise on Contempt, 
Chap. I pp. 6 and 7, has quoted case show- 
ing that the main question has always been 

_whether or not there has been an inter- 
, erence or a tendency to interfere with the 
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administration of justice ; and it has always 
been held that attempting 10 intimidate or. 
improperly to influence a Judge isa con- 


“tempt. 


In Imre ‘Dyce Sombre (1), Lord. Cotten- 
ham, “I; ©., laid down a general rule at 
p. 1209 :* $ a, tee A Í 

“That every private communication to a Judge, for 
the purpose of influencing his decision ‘upon a matter 
publicly before ‘him always is, and ought ‘to be, ré- 
probated ; itis.a course calculated, if tolerated, tó 
divert the course of justice, and is dohcérned, and 
ought more frequently than it. is, to be treatéd-ag, 
what it really is, a high comtempt of Court,” - : 
The 
being eee A 

“too often excused on account: of the station in 
life of the parties and their supposed ignorance of 
what is due to a.Ooart of Justice.” ~ - ee 

We accordingly take a very serious ‘view 
of the thréat made to the Judge of the Small 
Oause Court that if he did not stay all 
future actions a suit for damages would be 
brought against him. It must be borne in - 
mind that a contempt can never be com. 
pletely purged by a mere subsequent 
apology, howsoever full and ample. We 
accordingly convict him unders. 3 of the 
Contempt of Courts Act, 1926, and order 
that he pay a fine of Rs. 100. ee 

But Mr. Verma has been rightly advised 
to admit his guilt, tender an unconditional ` 
apology to the Judge of the Court helow, ` 
and to throw himself on the mercy of this 
court, A written apology sent by him -has 
been filed in which he has stated :-— k 

“The petitioner admits his guilt and has, been 
feeling repentance over what he ‘has foolishly done, . 
feels ashamed at his conduct in writing the letter 
undertakes not to.do anything. similar in future - 
and tenders full and unqualified apology to this 
court as well as to the Judge of the court below.” i 


It is in view of the unconditional apology 
made by Mr. Verma that we direct that - 
the punishment be remitted under the 
Proviso ‘to s. 3. | ae 

The original letter addressed to the. 
Peal Cause Court Judge shall be sent to 

im. ` i : 


Lord . Chancellor . deprecated’ ‘its 


N. 
(1) (1849) 41 ER 1207; 1 Mac. & G 116. 
*Pago of (L849) 41 B R—| Ed» 


Sentence remitted, 





LAHORE HIGH GOURT . 
Second Civil Appeal No. 233 of 1933 
November 14, 1933 

BHIDE, J. - ; 

MAHNA SINGH-—-DEFENDANT— . 

: APPELLANT : 
' versus - Fek See 
KISHAN CHAND—PuatntirF AND ANOTHER 

—D5renDAnts—RESPONDEN'TS 


. . Hindu Law—Alienation—Suit by son to set aside 
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mortgage by father—Mere fact of son living with 
father Whether leads to inference of collusion— 
Mortgage found not supported by consideration or 
family necessity Proper decree to be passed. ~ 


Where in a guit by a Hindu son for’ cancellation: 


of a mortgage of joint family property ‘effected by 
his father on the grounds that thé mortgage was 
without consideration and that the consideration, if 
any; .was. immoral, it appeared that the plaintiff was 
living with his father and that the suit was in- 
stituted soon after the mortgagee had brought a 
Buit against the father: ==, |... , ; 
Held, that these’ facts by themselves would - not be 
sufficient to establish that the suit. was collusive, 
in the absence of anything to show that the suit 
was ‘actually financed by the father and was being 
“prosecuted entirely in his own interests. ` 
- When -itis found that the mortgage is not sup- 
ported by consideration or family necessity, the 
proper decree to be’ passed is for cancellation of the 
mortgage and not a mere declaration that the 
mortgage: shall-not affect the plaintiff's right in the 
joint family property.- - -> : ` 
S. C.A. from the decree of the court of 
the Senior’ Subordinate Judge, with en- 
“hanéed ‘appellate powers, Amritsar, dated 
October 27, 1932, reversing that of the 
-+Bubordinate Judge, Fourth Class, Amritsar, 
“datedJuly6,1932.° 
Mr. Dev kaj Sawhney, for the Appellant.. 
Mr. Ama? Nath Chopra, for the Respon- 


dents. 


Judgment. -Thes _ plaintiff. Kishen 
Chand sued in this case for cancellation 
of a mortgage of joint family property 
effected by his father Lal Chand on thé 
grounds that the mortagage was without 
consideration and secondly that the con- 
deration, if any, wasimmoral. .- 

The trial Court dismissed the plaintiff's 
suit. but, on appeal,.it was decreed by the 
learned Senior Subordinate Judge. From 
this decision the mortgagee Mahna Singh 
has préferred a second appeal. ae 

The learned Senior Subordinate Judge 
has held that there was no valid mortgage 
as the consideration for the transaction 
was not proved. This finding is one of fact 
and cannot be challenged in second ap- 


eal, 
F The learned Counsel for the appellant 
has argued that the learned Senior 
Subordinate Judge has failed to give any 
tinding on the issue raised by the appellant 
that the suit was collusive. This is correct 
but the issue has been considered by the 
trial Court and, it appears from the judg- 
.ment of that court there was really no 
: eviderics worth the name to.prove that 
the suit was collusive.. All that the ap- 
pellant was able to.prove was that the 


_ plaintiff Kishen Chand was living with his . 


father Lal Chand and that the present suit 
„was instituted-soon after. Mahna. Singh had 
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. brought a suit against Lal, Chand on tha 


basis of his mortgage. But these facts by 


themselves would not be sufficient to esta- - 


blish that the suit'was collusive. It is only 
natural that. Kishen Chand should be 
living with his father Lal Chand. The 
mortgage was without possession and it may 


be that. the plaintiff came to know about ib - 


when’ the suit was instituted. There is 
nothing to show that the suit was actually 
financed by Lal Chand and was being pro- 
secuted entirely in his interests. In the 
circumstances: it cannot bë held on the 
material on the record that the suit was 
collusive. 

The learned Counsel urged in the end 
that the decree should, at any rate, not 


have been for cancellation of the mort- ' 


gage but should have mérely declared 
that- the mortgage shall- not 
plaintiff's right in the joint family property. 
But when the learned Senior Subordi- 
nate Judge found that there was no valid 
consideration at .all for the mortgage the 
alienation of the joint family property 
‘could not stand. The mortgage could have 
“been effected by Lal Chand only for family 
necessity or payment of his antecedent 
debts. The learned Senior Subordinate 


Judge found, however, that there were no, 


antecedent debts in faci to be discharged. 
As regards necessity there was no allega- 
tion that any such necessity existed. The 
statement of Mahna Singh himself on the 


-point was very vague and h> had to admit 


that he was not aware’p:ecisely for what 
purpose the money had ‘been borrowad. = 
In my judgment the decree passed by 


-the learned Senior Subordinate . Judge is 


correct on the findings of facts arrived at 

by him and the appéal must accordingly be 

dismissed with costs. uf, 
N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Miscellaneous Case No, 784 of 1931 
November 24, 1933 
Yog, J. 

Inthe matter of TAR INDIAN STATES 

BANK Lro. (IN LIQUIDATION) ; 

Companies Act (VII of 11918), s. 230—Compulsory 
winding up preceded by voluntary. winding-up 
—Date of commencement of winding-up 
—Whether date of commencement of 
winding up. 

The date of the commencement of the winding- 
up in the case of a compulsory winding-up which 
had been preceded by a voluntary winding-up is the 
date of the commencement of the voluntary winding- 
up. The winding-up commences from the date of the 


~ resolution for the voluntary winding-up- of the com- 


affect the 


ri 


voluntary. ee 


>- 


“made on December 18, 1931.. 
“a number 


1934 


pany. Section 220, Companies Act, makes the winding- 
up one continuous process. The winding-up` may 
be commenced as voluntary and continued ascom- 
‘pulsory In re Russell Hunting Record Co, (Ù, 
distinguished, In re Llavana Exploration Co. (2), 


relied on. 

Mr. Bhagwati Shankar, Official Liquida- 
tor, for ihe Company. 

judgment.— —This is a report by the 
' Official Liqvidator of the Indian States 
‘Bank Ltd., for direction undér the fol- 
lowing circumstances. The company in 
liquidation passed a resolution for voluntary 
winding up on September 2], 1931. A 
compulsory order for winding twp was 
There were 
of servants of the company 
who had not been paid their wages for 
some time before the voluntary winding 
‘up. Under s.‘230 (b) of ihe Indian Com- 
panies Act ; 

“all wages or salary of any clerk or servant in 
respect of service rendered to the company within 
‘the two months next before the said date, not 
exceeding one thousand rupees for esch clerk or 
servant, shall be paid ia priority to all. other 
debts.” 

Under the same section sub-3. 6), it is 
“enacted that 
“the date hereinbefore in this szetion referred to is; 

(a) in the cage of a company ordered to be wound 
_ up compulsorily which had not previously com- 
‘“menced to be wound up voluntarily, the date of 


=the winding up order; and 


(b) in. any other case, the "date of the commence- 
_ ment of the winding up. 


‘The report seeks ‘for directions on the 
point as‘to whether the two months should 
tun from- before the date of the voluntary 
winding up or from before the date of 
` thg compulsory, order. If the two months 
run before the date of the compulsory order, 
the servants who have lost their employ- 


” ment at -the date of the resolution for 
voluntary winding © up would not have: 


any claim in priority. If, however, the 
date from which the two months period 
is to be reckoned is the date of the 
voluntary winding up, then they all would 
have a claim in priority to the extent of 
two months salary. The construction of 
this--section, in my opinion, is clear. The 
date of the commencement of the winding 
up in the case of a compulsory winding 
up which had been preceded by a voluntary 
winding up must be the date of the com- 
mencement of ‘the voluntary winding up. 
The winding -up, undoubtedly commenced 
when the resolution was passed on Septem- 
ber 21, 1931. 
the winding up one continuous process, 
The winding up may be commenced as 
voluntary and continued as compulsory. 


PERTA APPUSWAMINALDU V. KRISDNASWAMI NAIDU 


In my opinion, s. 230 makes | 


aN 
PeR 
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There would have been no difficulty about 
the construction of s. 230, if it had mot 
been. for a decision of the Chancery 
Division in England in In re Russell 
Hunting Record Co. (|), on the construc- 


tion of s. 164 of the English Act of 1862 


equivalent tos. 210 of the Act of 1908 


.and to s. 231 of the Indian - Companies 


Act. Iw that case it was decided’ that: 


-when a voluntary winding up is. followed 


by a compulsory winding up, then for the 


-purpose of the fraudulent preference section 


that is, s. 164 of the Act of 1862 and s, 210 
of the Act of 1908, the act ‘of bankruptcy 
is the piesentation of the petition, that is 
the presentation of the petition for a com- 
pulsory winding up. This case, however, 
was considered in the case of the In re 
Havana Exploration Co. (2). There -the 


learned Master of the Rolls cme to the con- 


clusion that. the wordings- of the . two 
sections were completely different’and that . 
a decision on the fraudulent preference™ 
section could not be taken to‘ be‘ “BE . 
authority on the preferential claim section. 

I, therefore, direct the Official Liquidator 
to treat the claim for preference by the 
servents of the Company in liquidation 
as if liquidation commenced from thé date 
of the resolution for the voluntary winding 
up. : . 

N. - Order accordingly. : 


() 99,0) 20h. 78: 79L J Qh 498; 198 E Toi 12 
Manson 229; 54 5 J 


539, 
(2, (19: 6) 1 ‘Ch, 8; 83 LJ Oh. 174; 114 L T 16, 


pan 


_ ‘MADRAS HIGH COURT l 
Appeal Against Anpellste Order N 0. jag? 


“a ` May 5, 1933 > 
KRISHNAN PANDALAT, J. 
PERIA APPU SWAMI NAIDU — Perrone- 
SA 


N, KRISHNASWAMI N NAIDU AND ANOTHER. 
` — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXVIII, 
r 2—Arrest before gudgment—Surety for production. 
of judgment-debtor— Judgment-debtor obtaining eg- 
emption from arrest, whether amounts to breach of 
bont» : a 

When 4 surety underO XXXVIII, r. 2, Oivil 
Procedure Code, has given a bond to produce the 
defendant when called upan to produce , him, the 
fact thatthe defendant had previously applied for. 
being adjudicated an'insolvent, and had obtainéd'® 
exemption from. arrest does notamount toa breach. 
of the bond. A. Subramania Iyer v. Abdul Rahman” 
(1), dissented.from, Appunni Nair AL {sack Macka- 
dan .2), distinguished. , 


Eg 
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"Appeal against ‘the Order- of ithe District 
*“"  Court.of Coimbatore dated December 21, 
1931 and made “in -A..-8. No. 363 of. 1931 
preferred against the. order of the court of 
‘the District Munsif ot Coimbatore dated Sep- 
. -tember 21,1931 and made in E. P. R. No. 
aoe _ 1675 of 1931 in O.8. No. 1047 of 1930. 

-` Mr. R Desikan for Mr. V. C. Virara- 
` ghavan, for the Appellant. 
Mr.J. R. Alwar Naidu, 
pondents. 
Judgment.—This appeal raises a ques- 
tion of not very common occurrence and it 
is whether, when a surety under 
0. XXXVIII, r. 2 has given a bond to 
produce the defendant when called upon 
to produce him, he is under a legal lability 
to see ‘that the ‘defendant isso to say in an 
attachable condition; ia other words, 
whéther it i8 a preach of the bond if 
the. defendant has” previously applied 
for being adjudicated an ~ insolvent 
and’ ‘has ‘obtained exemption from arrest 
-from that court. Both the lower Courts 
 havé afiswered this question in the negative. 
“The: decree-holder,,who is the appellant 
‘ein: this appeal, objects that he has authority 
: in his favour and relies upon A. Subramania 
~ “Jyer'v. Abdul Rahman (1). The facts there 
were very similar because the surety did 
‘produce the defendant in that case but he 
had. a protection order against being 
_ arrested, The learned Judge of the Rangoon 
‘High Court held that this was a breach of 
the surety’s boud. He took the view 
that the object of producing the defendant 
is tosatisfy the claim of the: plaintiff and 
that therefore to produce a defendant, 
who could not-be compelled to satisfy 
the-.detree-holder’s claim, is not a real 
production’ at” all as there could be no 
satisfaction of the decree or punishment 
of him (defendant) for not satisfying the 
decree “because he (defendant) appeared 
‘under aà protection order from the insolvency 
court. -[regret that I cannot agree with this 
view. ‚The bond was only to produce the 
defendant which was done. There was 
nothing said about the solvent condition of 
the defendant for which the surety was not 
responsible nor can sucha condition be 
introduced into a bond limited by its 
terms to the production. of the defend- 
“ant. 
Reference has been made to Appunni Nair 
‘vy, Isack Mackadan (2) which has very 


(1) 70 Ind. Cas, 129; A I R 1923 Rang. 98; 11 L BR 


for the Res- 


(2) 53 Ind, Gas,.367; 43 M 272; 37 M L J 435; 10°L W 
633, oe oe 4 ` y ; . 


y. 


ca 


L. HAR PRASAD V. L.KEDARNATH -*' 


-respect of same transaction- is 


A. 


47 10 


‘little bearing to the point before me, aS 
- all.that was held there was that, when ais 


surety’ applies for discharge from his © 
bond. under O. XLII, r. 2 and the defend- 
ant- himself comes to Oppose that. petition, 
and while doing so he is exempt under’ 
s. 135 from arrest or detention, the surety. - 
has not satisfied the condition for his release, .,. 
namely, that he should produce’ the der: 
fendant; in other words, when the defendant: 
himself comes to the court to conduct, his °° 
litigation, he is not produced by the =! 
surety. That has no bearing to this ques- *~ 
tion. I think the surety (respondent) | 
satisfied the condition of his bond when... 
admittedly in pursuance of the order ot % 
the District Munsif the defendant was in 


fact produced in that court. The appeal | 
must be distaissed with costs. 


A. Appeal diemissed:S 


ALLAHABAD HIGH COURT Š 
Civil Revision Case No. 193 of 1933. 
November 17, 1933: 

MOKERJI AND Raogteat SINGH, Jd.: 
Frau HAR PRASAD KAILASH CHAND: 
Taroucs L. HAR PRASAD.~ fl TES os 
APPLICANT a4 D 





~ versus ii 
L. KEDARNATH AND OTH RRs Se, 
Oprosits’ Party. Eeg 
Civil Procedure Code (Act V of 1998), s. 24 YE., , 
Transfer of case from Small Cause Court to civil” 
Court in which suit against same defendants- in” 
pending —~Power Of 
Distriet Judge to transfer—Legality of transfer, `: 
lt isopea tə a District Judge to transfera Small: Be 
Oause Court suit from the Gourt of: Small Oauses 5 > 
to another court not exercising Small Gauso. OCourt-.; 
powers, Section 2t, subs.,- (4), Vivil. -Procedure :- 
Vode, isa clear authority tor tne District Judge to =. | 
make such an order of transfer. “Baijoo. v Tulsha 
(1), dissented from ' e, 
Where two suits were filed against the same 
defendants one in a Small Cause Oourt and the'other -.”. 
in the courtofthe Munsif and ths defendants in” 







‘both the suits pleaded that the transactions on which + 


the two suits had been brought formed parts of. the: 
sane transaction ; 

Heid, what it was proper for the District didis to” 
transfer the spali cusa suit to the -court of: the | 
Munsif. . a 

C. R. against the’ order of the District: ty 
Judge, Agra, dated February 4, 1933: 7 

Mr. Jagdish Swarup, for the Applicant. | 

Messrs. S. N. Seth, and S. B, L. Gaur, 
for the Opposite Party, a 
. Judgment. —This is an . application to 
revise an order of the learned District 
Judge of Agra by which he directed that 
the -suit instituted by the applicant before .. 
us, being Suit. No. 4050 of 1932, should 
be transferred ' from the- Court - of Small - 


i -4 






a oad ae Na x, A oe 
ia -~ | “Riad wn Das. ona aak ee en Kid 


. Causes. at ‘Agra to the Conte’ of the. Addis,” 
. tional Munsif ofthat District. fe friot. T pah make such 4 “transfer? set SaR” 
The first ground-is (hat the Hehe. Wedd not. think isthat ~ we, shotld.in= pa 
_ District Judge did not issue noticéto ihe’, térfere’. with the- ordersof sthe “Distrik a. - 
| = applicant and, therefore;the. was without; Judge ‘and wed smigsithé application: With roy 










a 








=, jurisdiction’ “int his "order. <of | transfer: costs. fa Fi Ria a 
_ Bupposing: ‘that “this. “contention ‘is right, N. . oe * Applivation dismidiea: ee 
AWE need” not- interfere; unléss we are . ~ ae ae ie G 
Vigdtistied “that the transfer of this suit will ate ye Tg aay 
`  prefiidite- theplaintiff. | - g T | we EE A, 

7, ahis, takes us to the merits of - the ALLAHABAD HIGH COURT: °° 
nis “application, It appears that the defend- Ciminal Revision Application No.517 y +. 
at. ante Mo the’ applicant's suit are also T Of 193838 = o e Fa 

~ defendants’ “in. another suit instituted by : . October 3,.1933 Bh 0 5 
ran Bp firm | siyled Firm Moti Lal Raghubar NAVATULLAH, dan Sa e ML 
Dayal, ‘in- the court .of the Additional BHAGWAN DAS—APPLIOANT ` Pa yi 

“Munif, Agra. The defendants in both : versus. wha? acs 


the? suits: pleaded- that the Hundis and CHANDER BHAN—Oproaite Party. n 

other% * #ransactions . on., which the two rr Criminal, shearer lpia al V of. 1898); ss wah 

5S (2s proviso —Order ismissing ‘complain 

Bee it had.” been brought oe parts after. accused ‘has appeared in answer Ri SUMMONG + 
2 = 8 e" same. transaction. The learned Whether amounts to dischurge under - 258 ` (2% 
“District, Judge. thought. that this ‘defence Disregard of proviso to s3. 136- Whether an illegality | 

eould: only” be very well established in —Sessions Judge reversing order -of . discharge—~ =, 

: * yohe Scéurt’ which must: bar both the suits Necessity of gwing reasons to direct .. further 7 

: quiry. n 

i and, Jt: would. be ‘disastrous, if two courts Section 203,-Criminal- Procedure Code, contemplates : 

“ae * tried”; ‘the ;bame “question and came to a cage in which the complaint is dismissed: without 

oe contrary: ‘decisions. .We think. that in process being issued to: the accused.’ Wher: thô- gii 


Magistrate ‘dismisses’ the complaint after he den. 
the;cireumstances, the District Judge was cused has appeared in answer,to summons of court, thes 


ar eu gh in exercising his power to transfer order of dismissal of the coniplaint isan order: disen tae ` 
She: ‘plaintiff §-suit’ "to the courtof the Addi- charging the accused under s. 253 (2), Oriminal:. Prosa 1" 
“tional Munsif.at Agra... .. cedure Code. 


A. disregard of the proviso tos. 436 ‘is an legate ` 
The” ‘learfied,. Counsel. has- ‘also argued ty, andin any case, such irrégularity as seriously + 


that" “thé District, Judge was not.authori; prejadices‘an accused-person who is- orderéd. tobe =, 
idêr: the- law” to -transfer a-Small proceeded: against.. In a casein which the Sessions .~ 
-Qourt suit. from the Oourt.of Small Judge reverses theorder of the Magistrate dis;  , 


u 
charging an accused pergon the Sessions Judes 
i x Oases to another court; ‘not. exercising ought. to give redaons for directing further enquiry. pä 


a Small; Cause Court powers, : He-takes his It is highly desifable that such-order should make: 
bland on a decision. :’ of. “the - Lucknow it clear that the Magistrate's order discharging-an'- ° 
idicial” ‘Commissioner’s. Court, Baijoo: y. ., accused person is based on grounds which cannot. ia 


E RE “be sustained, 
‘Jülsha; “43 Ind, Oas. ‘314 (1). With all res- - Or. R.A. from an order of ‘the’ Ses: ` 


especta We. -aré- “unable to- accept the’ view 
“taken: sthére, ag correct.. The learned fions Err Mas Se seared oe os 
H "on 
“Jiidges:: themselves. recognised the fact Mr. B. S. Darba a forthe Opposite Party. ` 


_thatythis court had in -many. cases held e? 
that cases: transferred fiom the Court of nee a Government Advocate,’ for 


X<SmallsOauses to. regular. courts continue 
tor ‘possess ; their Smail Cause Court nature ' Judgment. —This is, an applicalion . ‘for 
and the. decisions were not open to appeal.. revision by one Bhagwan Das against’ . 
Thes<decisions clearly recognised „the whom a complaint was filed by., ‘Chander’: ee 
fact? thatthe“ transfer orders were valid. _ Bhan to the effect that Bhagwan Das had, ` 
g7 SU our opinion sub-s. (4) to s. 24 is.a obtained a decree for Rs. 150. against. 
éléar authority for the District Judge to Chander. Bhan, that the - latter had. paid. « h 
make an, order of transfer like thé,one part of the decretal amount out of court... ° 
_ in question. There: will be no- sense, in”. on the assurance given by Bhagwan: Das | ‘a Z 
Z. enacting that a<dourt, of. ordinary jurisdic: “‘that he would certify payment to the court’ * 
£” tion, .to which “a ‘Sinai: Cause’ Court’ case. - executing the“ “decree, but, that the letter 
= has been transferréd ‘shall “be “‘régarded >: “:dishonestly and fraudulently ,:.took- .out’ 
7 as a. Gonrt, of Small’ Causes,’ for certains, “execution of the -decree for “the .. entire 
> a amount: It. should: “noted. hats‘accord- 
“ng: tothe ones cedure: Sede, ae ‘payment. 
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gthe Iiae out of court, if: not notice to the accused and according hiii 
‘Certified, cannot ‘be recognised ` by "the. ‘court Zan. ‘opportunity to show cause why- the 
“executing ' thedecree. `; The. complaint .ap-£ Magistrate’s order of dismissal should not 
patently was. “that: “the -dectée- holder’ com" he -Teversed. Section 436, or rather the 
titted an- offence of “cheating under the proviso lo that section tis: imperative and 





3 








“Indian Penal Code:‘A-Magistrate-of the First: “enjoins. that an | “opportunity: -Should “be 


Class, before whom the complaint was -given to the accused to show . cause why* 


>i filed issued a summons to enforce ` the’ ‘at- furiherenquiry should not be ordered.-This.” 


i dendance of the accused: ‘The “= latter proviso was.introduced by the amending’ 
‘appeared on April 26,1933, when. without . Act; (Act XVIIL of 1923) and therefore cases 
‘recording any evidence the complaint was~ deéided before 1923 can have no bearing , © 


t 


dismissed. The Magistraté:gave some on the question which arises in the presént. > 


- reasons for the order whith*he passed. I case, In, ñy opinion a’ disrégard of hé” 
“was invited to consider the propriety of proviso to's. 436. is an illegality and in any y 


his order, but I did not think it necessary case, such ifregularity ‘as seriously’ pre- :*,. 
to. doso for reasons which will presently judices an accused. person. who is ‘ordered ; 
appear... The complainant applied under to be proceeded against. : $ Be 
s. 436, -Criminal Procedure Code, to the The learned Magistrate’ has: given -öne 
learned Sessions Judge of Agra who passed reasons for thé ‘order ‘dismissing the com- 
the following order on /May 25, 1933 :— plaint. The ledrned Sessions. Judge might . 
xis te Masi ata take the ap under Chap. have considered these reasons and found “i 
re snother Mages, peep ae meet eae them inadequate, for “dismissing the =coni-: 
plaint, but his:érder ` doesnot.. P show. “that;-- 
It’ is ‘not a, that- ‘the learnéd he applied his mind to the- merits of: the: 





.” Sessions Judge. issued no notice to the case, In acase-in which the “Seasidns p 


` accused Bhagwan Das before passing the Judge reverses. „the order of the Magistrate." 3 oo 
aforesaid order. The order isso cryptic as discharging an“accused: person the “Ses. > 7 
-fto leave it uncertain whether the learned sions Judge ought -to~ give-reasons for 7 


Judge -meant.to act in pursuance of his directing further enquiry. As to what an; 
powers:.under s... 436.. The: surrounding order of this : ‘character *: showld.* contains. . 


` circumstances;. however, leave no doubt the Criminal - Procedure Code = Phas” “not * 


the: ‘complaint he meant to do so,- and, clear that the Magistrate's order discharging: 


_1s, dismissed without process béing issued For the reasons stated- above I ‘set ai 


that though he does not, in so many words, made express .provision, ‘but’ ib “is. ‘highly 
set aside the Magistrate's order dismissing desirable that such order should ‘make it. . 


` directéd’ the Magistrate to make ‘further ar “Reeused person ° is based ‘on grounds.~ 


inquiry into the case. which cannot bè sustained. In. the-.’,,case +; a 
It is. contended in revision that the . .béfore me-all that the ‘Sessions Judge‘has, ~: 
Magistrate’s- order was not one under 8. 203- stated; in “his -order is*that: the-. Magistrate: ie 
of the Criminal. Procedure Code but one _ should. proceed -under , Chap. XX Í: of- thea 
discharging, an accused person under ` Criminal ‘Procedure -Code whith’: relates 
B. 292 (2) of. that Code. In my ‘opinion this to trial of warrant casés. Íte affords’ no, 
contentiori has force, The accused. was material to.a court of revision -for deters’ 
summoned and appeared when the Magist- mining thé important’question whether “tho 


rate dismissed the complaint. Section’ 202 Magistrate” was justified i in dismissing the 
contemplates'a case in which the complaint, complaint. KANA 
ide” 








tothe accused. Unders. 253 (2) of the the order of ihe learned Sessions Judge and +` 


Criminal Procedure Code it is opento the “send back the case io. him ‘with a 2 dirèc- 
Magistrate to discharge the accused ‘at “tion to ‘dispose of the “complainant's appli- 


-any stage of the proceeding. The Magi-t- caticn. for revision after affording sufficient . 


rate merely “dismissed” the’ ~cdmplaint, opportunity to the accused to show- canse:™ 
but his order cannot, in thé circumstances of . why the Magistrate’s order dismissing the 


the case, - -þe considered. to. Pe- otherwise complaint should not þe -set aside and A 
than an order discharging “ the ‘accused fresh enquiry ordered, os 


1 


under s. 253 (2), Criminal Procedure Code. - y, on e ` Case sent back, - 4 


This aspect of thé-case is" materiak in’. ° 7 i, ae Ra aan 
determining the - question © “whether «: wi lie i f 
learned Sessions. Judge ‘was. justified. ‘in 
setting ‘aside the order of: dismissal passed 
by the. Migan shout issuing. a 
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PESHAWAR JUDICIAL COMMIS- 


Further Civil Appeal No. 50-15 
of 1933 
- August 8, 1933 
MIDDLETON, J. C., AND SAADUDDIN, A.J.C, 
Musammat NUR JAN BIBI— 
DEFEN DANT—APPELLANT 


Versus 
MOHD SARWAR JAN KHAN 


— PLAINTIF RESPONDENT 

Custom (N.-W. F. P.)—Babars of Dera Ismail Khan 
—Widow remarrying without consent of husband's 
collaterals—Forfeiture of her share in husband's 
estate, : 
“Among .Babars of Dera Ismail’ Khan Dis- 
trict, there is a custom whereby a widow who 
remarries without consent of her deceased husband's 
collaterals, forfeits her share in the estate left by 
that husband. ' 


-Second Appeal from the order of the 


District Judge, Dera Ismail Khan, dated: 
March 30, 1933 reversing that of the Senior’ 


Sub-Judge, Dera Ismail- Khan, dated 
August 22, 1932, a 
; Mr. Diwan Chand, R. B., for the Appel- 
_Jant. 

‘Malik Khuda Bakhsh, for the Respond- 
ent, 


`- Judgment.—The partiesin this appeal 
are--Babars of village Chaudhwan in 
Kulachi Tahsil. One Chargul died -child- 
less leaving a widow Musammat Nur Jan 
Bibi, His nearest male reversioner is 
‘Muhammad Sarwar, the son of a first 
cousin, In respect of the land left by the 
deceased a mutation has been sanctioned 
‘whereby three quarters of that land ` now 
stand in the name of Muhammad Sarwar, 
whilst one quarter stands in the name of 
Musammat Nurjan Bibi, this mutation 
- having been effected in . accordance. with 
"Muhammadan Law. Musammat Nurjan 
Bibi has since married again and Muham- 
‘mad’ Sarwar, on the basis ofan alleged 
custom ‘existing amongst Babars, whereby 
a widow who remarries without the consent 
` of her deceased husband's collaterals, for- 
feits her share inthe estate left by that 
husband, has sued for possession of the 
quarter share which stands in her name.. 
The suit was dismissed in the trial Court 
on the ground that the ‘parties were 
governed by Mubammadan Law, but on 
appeal the learned District Judge, Derajat, 
has held that the alleged custom exists 
and has granted a decrée in favour of the 
plaintiff. The defendant now comes to.- this 


` „court in‘further appeal... .%* ie 


.. The*Genéral Code of Tribal Custom ofthe 
Dera Ismail Khan District prepared setter 
ISA A E 
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` - the ` settlement of 1903-0-4 includes a séC- 
SIONER’S COURT a 
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tion, No. 5, on inheritance., -Question-No. 1 
in this section was:— `` ka $ 
“If aman died leaving a widow or widows, 8 
son or sons, a daughter or daughters brothers “or _ 
other relatives,; upon whom 'will the inheritance 
devolve?" | ; 
and the answer thereon by all tribes ex- 
cept Babars and Baloch Pathans in Pa- 
niala was in accordance with the general 
customs of inheritance as obtaining amongst 
agriculturists inthe Punjab and N. W. F. 
P. but the answer given by the Babars was 
merely that succession is, governed _by. 
Shariyat, Answers to subsidiary questions 
Nos. 2,3, 4,9, 7,8 and 9 were given for all 
tribes except Babars etc., but. no answers 
were given for the tribes excepted, rais- 
ing the presumption that Babars followed 
the Shariyat in respect of these matters also. 
Question No. 10, however, was:— . 2 
“If a man died leaving a widow or widows, and 
either a daughter or daughters or brothers or their . 
descendants, or uncles or- their descendants or 
great uncles or their descendants, but mo male 
lineal descendants within three generations, upon 
whom will tke inheritance devolve ?™, ¢ KA 
and the answer given by all Mussalmans- 
without exception was:— | ; 
-“If there be no lineal male descendant, the 
widow succeeds to a life interest in the estate 
or until her marriage. If there ba more widows, 
than one, they take equal shares,” S 


At frst sight the -answers to questions 
Nos. 1 and10 given by Babars appear to 
be inconsistent, for the Babars have said 
that they. follow Shariyat in matters’ of 
succession generally, but have also - said 
that a widow of a sonless proprietor gets 
a life interest in the estate of that pro- 
prietor. Prima facie, the answer to ‘Ques- 
tion No. 10 means a life-interest in’ the 
whole estate which isclearly ‘inconsistent 
with the generalrule of succession, The 
inconsistency, however, is explained “on 
reference to the riwaj-i-am prepared for 
the Kulachi Tahsil at the first settlement, 
in which it was definitely laid down that 
amongst Babars a widow of sonless pro- 
prietor inherited her share of his estate 
according to the Shariyat, but subject to the 
limitation that she lost it upon remarriage 
without the consent of the collaterals, In- 
terpreting the existing hand-book in the 
light of this former riwaj-i-am the declar- 
ed custom shows thatthe Shariyat governs 
the amount of the widow’s inheritance, but 
only gives hera right- which is extinguish- 
able ‘upon, remarriage. The proviso re- 
garding consent is not repeated in the latter 
hand-book, i 


In the. present -.-case the respondent 
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Muhammad Sarwar was a minor at the 
time of Chargul’s death and, therefore, 
could not give any valid consent. It was 
alleged, however, by the defendant that 
consent had been given by his mother 
who was thenhis guardian. This allega- 
tion was contested. The trial Court found 
that consent was given, but the Appellate 
Court reversed this finding. The direct 
evidence onthe point is oral and the trial 
Court considered that three witnesses who 
alleged consent were disinterested; the 
Appellate Court relied upon the proved 
fact that immediately after Musammat 
Nurjan Bibi's second marriage, Muhammad 
Sarwar's mother applied for mutation of 
the area in dispute in favour of her son. 
Before us it is urged that the mother 
played a double game and gave consent 
merely to procure the marriage and there- 
after to be in a position to claim the 
property for her son. In the mutation pro- 
ceedings, initiated by the mother, the pre- 
sent appellant does not appear to have 
urged that marriage was with consent but 
yelied upon denial of any custom limiting 
her rights after remarriage. On this point 
we find the oral evidence to be most un- 
convincing and agreeing with the views of 
the learned District Judge we hold that 
consent has not been proved. 

Turning to the main question of the 
alleged customary limitation upon ‘the 
principles of Muhammadan Law, it is clear 
that in accordance with the hand-book and 
riwaj-i-am, there is a preliminary presump- 
tion that the alleged custom does exist and 
in orderto resist the suit it was necessary 
for the appellant-defendant to prove the 
contrary. The plaintifi-respondent was 
able to produce evidence regarding seven 
instances in which widows amongst the 
Babars hadlost their share in the estate 
of their deceased husbands upon remar- 
riage. On the other hand, the defendant- 
appellant cited 17 alleged instances in 
which a widow retained such share after 
her remarriage. She, however, appears to 
have failed ın proving that in any of those 
17 cases consent by collaterals had not 
been obtained. The learned Counsel for 
the appellant has urged that there is oral 
evidence raising a presumption that in 
many of these 17 cases consent had not 
been obtained. On being asked to refer 
us to that evidence, he has only called at- 
tention to the statement of one witness 
Muhammad Ashim, Babar. His evidence 
was to the effect that Musammat Haha 
Bibi, a widow, bad married without his 
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consent, although he was the reversioner of 
her first husband, and he said that her land 
has remained in ber possession ever since. 
He however, admitted that a house which 
had been part of her share, had conie to 
him andhe also admitted that the land 
mentioned by him was under mortgage. 
His evidence, therefore, shows that at least 
part of the widow's inheritance passed 
from her uponher remarriage, whilst it is 
not unnatural to suppose that the remain- 
ing portion was left with her because the 
mortgage lessened its value and, therefore, 
it was not worth his while to contest the 
matter. We find, therefore, that the preli- 
minary onus arising from the hand-book 
and the riwaj-i-am was not rebutted by 
the defendant-appellant, whilst, on the other 
hand, it was supported by instances prov- 
ed by the respondent. We therefore, agree 
with the decision of the lower Appellate 
Court and dismissthe appeal with costs. 

N. Appeal dismissed. 


_ LAHORE HIGH COURT 
Civil Revision Petition No. 233 of 1933 
October 31, 1933 
DALIP SINGA, J. 
ALLAH DITTA—P tatntisr— 
PETITIONER 
VETSUS 
SADHU SHAH— DEFENDANT — 
RESPONDENT. 

Limitation Act {IX of 1908), Sch. I, Art. 60— 
Suit for recovery of money deposited with defendant 
—Hinding asto deposit~Implied agreement to re- 
pay on demand Limitation for swit-Absence of 
demand, if leads to dismissal of suit—Filing of 
suit, if constitutes demand— Costs. 

Where it is alleged that the plaintiff deposit- 
ed certain amounts with the defendant and files a 
suit on his refusal to re-pay them when demanded 
on the finding that there was a deposit with 
the defendant, in the absence of anything to 
the contrary, an implied agreement to repay on 
demand must be presumed and the suitis governed, 
by Art 60, Limitation Act Even if no demand 
has been made, the plaintif should not be non- 
suited on that ground asthebringing of the suit 
would itself constitute a demand, and the only 
thing that the court can normally do is not to allow 
the plaintiff his costs because of the absence of 
demand. o, 

Petition for revision of che decree of the 
Senior Subordinate Judge, Jhelum, dated 
January 25, 1933 reversing ihat of the Sub- 
ordinate Judge, Fourth Class, Jhelum, dated 
November 18, 1932. 

Mr. Tufail M. Malak for 
tioner. f 

Lala Amar Nath Chopra, for the Respon- 
dent. 


the Peti- 
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sued the defendant for Rs. 379 alleging that 
he had deposited - Rs. 68 and Rs. 311 at 
various times withthe defendant and had 
obtained ruggas from the defendant to the 
effect that the moneys were received as 
amanat, that a year ago he had demanded 
the samefrom the defendant but that the 
defendant had refused to repay them. The 
defendant pleaded that there had been no 
such deposits with him and that the de- 
posits, if any, had been validly accounted 
for in the plaintiff's account with the defend- 
ant and that the suit was barred by time. 
The plaintiff denied that he had any 
account with the defendant after the de- 
posits had been made. The trial Court found 
that the defendant had failed to prove any 
account with the plaintiff, that. the plaintiff 
had deposited the money as shown by the 
ruggas by way of amanat with the defend- 
ant, that the suit was governed by Art.60 
of the’ Limitation Act and ‘was within 
time. Consequently he decreed the 
suit for’ Rs. 379 and costs against the 
defendant. 

- Qn appeal the learned Senior Subordinate 
Judge held that the money had been de- 
posited with the defendant, that he had 
failed to prove any account with the 
plaintiff -but that the suit did not fall 
under Art.60 of the Indian Limitation 
Act: and that the plaintiff had failed to 
prove any demand and hence he dismissed 
the suit, leaving the parties to bear their own 
costs throughout. 

The plaintiff has come up to this court on 
revision. . The point arising in the case is 
not, however, free from difficulty and I 
have received little assistance from the 
Counsel representing the parties. It seems 
to me, however, that on the finding that 
there wasa deposit with the defendant, 
in the absence of anything to the contrary, 
an implied agreement to repay on demand 
must be presumed. The suit was, there- 
fore,in my opinion governed by Art. 60 
of the Indian Limitation Act. The learned 


Appellate Court further held that the 
plaintiff had failed to prove a demand. 
The plaintiff as a matter of fact 


went into the witness-box and swore 
that hə demanied the money from 
the defendant about a yearago. There 


was no rebuttal of this evidence and 
Ido not understand -why the learned Judge 
thought that this was insufficient; and 1 
point out that the absence of a demand 
would lead to the suit being dismissed as 
premature, whereas ifthe learned Judge 


MUMAMMAD SAID KHAN YV. MANGAL PRASAD DOBE 
Judgment.—The: plaintiff in this case. 


339 


held that the terms of Art. 60 did not 
cover the case, then the suit was presum-. 


‘ably barred by limitation and was liable 


to dismissal on that ground. The judgment 
of the appellate Court does not make 1t 
clear on what ground he dismissed it. As- 
suming, however, that no demand was made, 
I do not think the plaintiff should be 
non-suited on this ground, for the bringing 
of the suit would itself constitute a demand, 
and the only thing the court would normal- 
ly do would be not to allow the plaintiff 
his costs because of the absence of a 
demand. I consider therefore that the 
plaintiff isentitled to a decree for Rs, 379 
as claimed by him. a 


I accept the revision and decree the 
plaintiff's suit for Rs. 379. The parties 
shall, however, bear their own costs 
throughout, 4 


N. Revision accepted. 


ALLAHABAD HIGH COURT 
‘Second Civil Appeal No. 550 of 1930 
November 3, 1933 - 
SULAIMAN, O. J. ; 
Haji MUMAMMAD SAID KHAN— 
PLAINTIFF—APPELLANT 


VETSUS 
Pandit MANGAL PRASAD DUBE— 
j _ DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 27, 
0. XLVII, r.1—Admission of additional evidence . 
in appeal-—Restricted nature of the powers of court— 
Remedy of party discovering new and important matier 
—U.P Municipalities Act II of 1916), s. 887 (8) 
Agra Preemption Act (XI of 1922), s. 4 (6)—Notified 
area. 

The language of O XLI, r. 27, Civil Procedure 
Gode, is very strict and it is only where the 
Appellate Court “requires” it (finds it _ needful), 
that additional evidence can be admitted. If 
the Appellate Court does not require the pro- 
duction of additional evidence in order ` to 
enable it to pronounce judgment or for any other 
substantial reasons, it cannot admit it. (nderjit 
Pratap Sahi v. Amar Singh (-), explained. Parsotum 
Thakur v. Lal Mohan Thaicur (2), Monmohan Das v. 

amdei (3), relied om. 5 . 

x The os ‘of OPK UVHL, r.l indicates that the 
court which can review its judgment is the court 
which has pronounced it and not the Appellate Court 
before which the appeal is pending. The only 
remedy open to a party who has discovered new 
and important matter, which could not with due 
diligence have ee found before, is to move the court 
iew of judgment. 
tore ier A 337, Bae (3), U. P Municipalities Act, 
the decision of the Local Government that a local 
area is not an agricultural. village is final and 
conclusive under a. 4 (6) of the Agra Pre-emption Act, 
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A Notified Area merely means a local area in regard 
to: which a Government notification has been issued. 


S: C. A. from a decision of the Second 
Additional District Judge, Gorakhpur, dated 
February 10, 1930. 

Dr. M. Waliullah, for the Appellant. ° 

Mr. Haridaris Sahai, for the Respondent. 

Judgment.—This is a plaintiff's appeal 
arising out of a suit for pre-emption. The 
claim bas been dismissed on the ground 
that the share sold is in village Rasulpur 
which is a Notified Area and that no custom 
of pre-emption has been proved to exist in 
this case. In appeal the first point raised 
is that Rasulpur was an agricultural village 
and could not, therefore, become a Notified 
Area under s. 337 of the Municipalities 
Act (Act ILof 1916). But under sub-s. 3 
of that very section the decision of the Local 
Government that a local area is not an agri- 
culural village is final and conclusive. Apart 
from this, under s. 4 (6) of the Agra Pre- 
emption Act a Notified Area merely means 
a local area inregard to which a Government 
notification has been issued. It is, there- 
fore, not now open to the plaintiff to urge 
that Rasulpur is not a Notified Area at 
all. p 

The second ground is that the court 
below wrongly rejected certain additional 
evidence which was tendered before it. . The 
plaintiff's case was that these important 

ieces of evidence,, of which the plaintiff 
had had no previous knowledge, were newly 
discovered and could not have been found 
after the exercise of due diligence. He at- 
tempted to bring. his case within the scope 
‘ofr. lof ©.XLVIL The lower Appellate 
Court declined to admit fresh evidence in 
the appeal’ and rejected the application. > 

It seems to me that if the lower Appellate 
Court itself did not require the production 
of this evidence in order to enable it to 
pronounce judgment or for any other sub- 
stantial cause, it could not have admitted 


it.. : 

No doubt in the case of Inderjit Pratap 
Sahi v. Amar Singh (1), their Lordships of 
the. Privy Council at p. 191* referred to 
O: XLVII, r: 1 and pointed out that under 
that rule a party has aright to apply for a 
review of judgment to the court that has 
decided.the case. before 'an appeal has been 


IR 1923 PO 
125; 2 Pata 0:0, ZI A Ld 554;4 P L T447; 1 Pat L R 
315. 33 M LT 233, 45 M L J.518; 18 L W 728; 

J R 1259; 28 O W277 (P..0.); 
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preferred and observed : f 
In the present casean appeal had been preferred 


_and a review, therefore, was out of the question ; an 


d 
the defendants took the only and proper course 
namely, to apply to the High Court, which was in 
possession of the casé, to admit the additional evi- 
cence either under the general principles of law or 
under the specine provisions of r. 27.” 


Their Lordships admitted the fresh evi- 
dence although ıt had been rejected by the 
High Court on the ground that it had no 
power underr. 27 tu admit it. This case 
was undersiood in India to confer on an 
Appellate Court jurisdiction to admit fresh 
evidence even if it does not require it, but 
the evidence should be such as has been 
newly discovered and could not with due 
diligence have been discovered by the parly 
offering to produce it. i 

But Inderjit Pratab Sahai's case (1) was 
subsequently explained by their Lordships 
in Parsotim Thakur v. Lal Mohan Thakur 
(2), where it was laid down that the langu- 
age of r, 27 is very strict and it is only 
where the Appellate Court “requires” it 
(finds it needful) that additional evidence 
can be admitted. It was emphasised that 
whether it be a case where the evidence 
is required to enable the court to pronounce 
judgment or for any other substantial cause, 
it must in either case be the court that 
yequires it and that this is the plain 
grammatical reading of the sub-clause. 
‘Their Lordships further remarked that in 
Inderjit Sahai's case (1) the-question really 
was as to the power of the Board to admit 
additional documents which the High Court 
had rejected and such power was in no way 
restricted or governed by the provisions of 
the Code. It was then laid down that ‘‘if 
any’ incidental iemarks appearing in this 
‘judgment (Inderjit’s case) have. occasioned 
any doubt as tothe meaning of the Rules 
above referred to or the conditions under 
which the discretion cf the Appellate Court 
isto be exercised their Lordships desiie to 
emphasise their view that the correct 
practice in the matter, as they have now 
defined it, isin accordance with the plain 
words of the Code.” | X 

The same strict view was. adopted by 
their Lordships in Monmohan v. kamai 
(3), where their Lordships considered the 
introduction of iresh evidence in appeal 

(2) 182 Ind. Cas. 725; (1931) A L J 518, a Lit 1531 


“P U 148; 33 Bom L R 1015; 3 O W N ido; Ind, Rul, 


(193!) P O 209; 31L W 16:940 Ld ty 12 P LT bo; 
(1931) M W N v29; 10 Pat. 654; EL M L J 489; 58 IA 
254 (P.O). i ; 

(3) 134 ind. Cas, C69; (1931) A L J 550; 350 W N 
929; 31 L W 7; O WN 936; (1931, MWN 931; AL 
R1931 PO 175; 33 Bom L R 1251; Ind, Rul. (1931) 
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as highly irregular and discarded such in- 
complete testimony in considering the rest 
of the evidence. I must accordingly hold 
that the Appellate Court had no power to 
admit this fresh evidence. Indeed, the 
language of O. XLVII, r. 1 indicates that 
the court which can review its judgment 
is the court which has pronounced it and 
not the Appellate Court before which the 
appeal is pending. 

The only remedy open to a party which 
has discovered new and important matter, 
which could not with due diligence have 
been found before, appears to be to move 
the court for a review of judgment. 

"The last point is that the custom of pre- 
emption has been established in this case. 
The plaintiff relied on entries in two 
wajib-ul-arzes of 1833 and 1860. There 
were no entries in the subsequent wajib-wl- 
arzes. The history of the village was dis- 
Glosed by the kafiat mahtavi and kafiat 
sherista nizamat and it appeared that there 
Were several sale deeds in favour of strang- 
ers. Two judgments, one a compromise 
decree for pre-emption of the year 1923, and 
the other, a copy of the High Court's judg- 
ment of 1914, were pronounced. The High 
Court had, on practically the same mater- 
ials, come to the conclusion that no custom 
had been established. In the present case, 
therefore, the plaintiff had against him not 
only the materials which existed in the 
previous suit which came up to the High 
Court, but also the High Court's judgment, 
whereas the only additional evidence- in 
favour of the plaintiff was a compromise 
decree of 1923. No doubt the presumption 
was in favour of the plaintiff but there 
was sufficient evidence for the court below 
to hold that that presumption had been 
rebutted. The view expressed by a Divi- 
sion Bench of this Court on practically the 
same materials is a strong piece of evidence 
in favour of the defendant. I accordingly 
dismiss the appeal with costs. 

N. Appeal dismissed, 


wa meaa 


DER PATNA HIGH COURT 
£Civil Revision Application No. 164 of 1933 
October 23, 1933 
MAOPHERSON, J. i 
GOKHUL BIHARI PANDE AND ANOTHER — 
DEFENDANTS—PETITIONERS 


versus 
KHIJU RAI—PLAINTIFF —OPPOSITE 
PARTY 
Provincial Small Cause Courts Act (IX of 1887),Seh. 
II, Art. 6—Bond executed in lieu of rent due to land- 
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lord-Swit on bond— Whether cognizable in Small Cause 
Court—One of the executants becoming insolvent— 
Right torecover from his co-promisors—Contract Act 
(LX of 1872), 8. 438. 

Where the tenants execute a rehan bond in lieu 
of rent’ due to the landlord, the relationship of 
laudlord and tenant gives place to the relationship 
of oreditor and debtor in. respect of the money and 
Art, 6, Proviacial Small Cause Courts Act does not 
apply to the suit for the recovery of the sum. A 
suit by the plaintiff? merely to recover ‘ths mort- 
gaga debt personally from the mortgagor ia.a Small 
Causa suit, . i 

Where ona of three executants of a bond who 
was also karta of the joint family ofthe executants 
applied for insolvency in his personal capacity, the 
mera fact of his application will not debar the 
creditor from suing the .co-promisors, and under 
8, 43, Oontract Act, heis entitled to sue all or any 
of the joint promisors, Consequently, it cannot ba 
said that no court except the District Court has 
jurisdiction to entertain the suit. |. f 

©. R. from a decision of the Munsif, 
Buxar, dated December 23, 1932. 

Mr. D. N. Varma, for the Petitioners, 

Mr. S.N. Rai, for the Opposite Party. . 

Judgment.—This is an application 
under 8,25 of the Provincial Small Cause 
Courts Act against a decree in favour of 
plaintif-opposite party against the ap- 
plicants who were defendants Nos. 1 and 4, 
in a suit for recovery of Rs. 178 and 
interest. 


The contentions on behalf of the ap- 
plicants are first, that the suit did not 
fall within the Act: and secondly, that 
that defendant No. 2 having applied for 
insolvencv, no court except that of the 
District Judge had any jurisdiction. - 

In my judgment neither of these points-is 
tenable. f a SLN S 

As regards the first point, the suit was 
originally brought under the ordinary pro- 


cedure. The Munsif himself converted it 
into a Small Cause Court suit. The joint 
family consisting of the defendants 


Nos. 1 to 5 owed the plaintiff Rs. 156 for 
rent of land which they held shikmi under 
him. Being unable to pay and being 
anxious to get more’ money, they borrowed 
Rs. 22 from their creditor and for the 
whole debt of Rs. 178 they executed on 
August 13, 1929, a rehan bond for the 
whole sum which included the usual 
personal covenant to pay, The suit was 
brought on August 2, 1932, on the personal 
covenant only. In point of fact only three 
of tha members of the joint family execut- 
ed the bond, namely, defendants 
Nos. 1, 2, and 4. Defendants Nos. 3 and 5 
neither joined in the execution nor admit- 
ted the registration and defendant No.1 
himself took back the original bond from 
the Sub-registry office and failed to make 
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they would not give effect to the rehan 
defendant sold up the rehan property on 
his decree on a previous simple mort: 


gage and bought it in. The date of. 


cause of action is given as August 18, 
1929, the dateof contract and acknowledg- 
ment. On behalf of the petitioner it is 
urged that as the plaintiff did not rely 
upon the rehan, he is thrown back upon 
the original consideration which was 
the shikmi rent and so should have 
brought a rent suit. Here there is a 
fallacy. Before or at least at the execu- 
tion of the bond the relationship of land- 
lord and tenant had already given place 
to the relationship of creditor and debtor 
in respect of the money and it was this 
money debt which the defendants. or at 
least those who executed the bond, promis- 
ed on August 13, 1929, to pay. Article 
6 of the Act does not apply. and a suit 
by the plaintiff merely to recover the 
mortgage debt personally from -the mort- 
gagor (without at allclaiming any charge 
on the property) is, as has frequently been 


held, a small cause. The first point 
fails. . ; 

When defendant No. 2 applied in 
insolvency, he did so in his personal 


capacity and not as karta of the joint 
family. It is true that in his application 
he mentioned the debt, but the effect of 
so doing was limited to himself. Actually 
no decree of any kind has been passed 
against the defendant ho. 2, the decreé 
impugned is limited tc his co-defendants 
Nos. ] and 4 who were jointly and severally 
liable with the insolvent. It is of no 
significance that in the insolvency proceed- 
ings the plaintiff under a mistake of fact 
filed an application that his was asecured 
debt. In any event it would not follow 
that if his security, against the insolvent 
failed, he, was not entitled to sue the co- 
promisors. Under s. 43 of the Contract 
Act he is entitled to sue all or any of 
the joint promisors. Defendants Nos. 1 and 4 
are entitled to take any steps which they 
may be advised, against the property of 
the joint promisors including the defend- 
ant No.2. The second point also fails. 

The application is without merits and 
the Role is discharged with costs. 

N. Rule discharged. 
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it over to the plaintif. Seeing that. 
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. ALLAHABAD HIGH COURT 
Civil Revision Application No. 391 of 1983 | 
October 31, 1933 a 
KENDALL, J. 
JAGANNATH - DEFENDANT — APPLICANT. - 


, VETSUS 5 
RAM GOPAL—PLAINTIFF—OPPOSITE ; | 
f : Panty. ; utt : 
Civil Procedure Code (Act V of 1908), ss. 115, 149-r- 
Discretion under— Exercise of—Insuffiiciently stamped 
plaint— Granting of time to make good deficiency— 
Interference in revision—Legality of—Interest— 
Transaction between parties in nature of a .quasi- 
contract--Interest,i/ canbe allowed : š 
Where a suit is filed with insufficient stamp and the 
court instead of rejecting the plaint gives the plaintiff 
time to make good the deficiency in court-fee, the 
decision by the court is in, exercise of ite discretion 
and the High Court is not justified in revision. in 
holding that the discretion had been wrongly exer- 
cised or had not been exercised at al), and that the 
plaint was barred by the provisions of the Court Fees 
and Limitation Acts for that reason. . Brijbhukan v. 
Tota Ram (1), distinguished, | . 
Where a transaction between the parties is of the 
nature of a contract or of a guasi contract, as une 
doubtedly it is in the case of a buyer and a seller, the 
courts will be justified in allowing interest even where 
there is no definite contract to pay interest Anrudh 
Kumar v. Lachhmi Chand (3), referred to Kishwar 
Johan Begam v. Zafar Mohamed Khan 12), distin- 
guished. . v 
C. R, A. against the judgment and de- 
cree of the Judge of Small Cause Court at 
Farrukhabad, dated April 26, 1933., 
Mr. R. C. Ghatak, for the Applicant. 
Mr. S. N. Seth, for the Opposite Party. . 
Judgment.—tThis is an application for the 
revision of an order of the: Judge of the 
Small Cause Court of Farrukhabad decree- 
ing the plaintifi’s suit. Ithas been argued 
before me that the suit was barred by 
limitation, and also that no interest ought 
to be allowed. ` 


As regards the question of limitation, 
the cause of action, arose on September 24) 
1929 and the suit was filed on October 11, 
1932, that is to say, onthe day of the open- 
ing of the courts after the long vacation. 
The plaint was stamped with a court-fee 
stamp of Rs.4 only instead of Rs.'39 and 
on the office report the court ordered that 
the deficiency should be made good within 
two days. The deficiency was made good 
on October 18, 1932 and the suit was then 
registered. The argument for the applicant 
isthat the suit was ‘not duly filed until 
October 13, on which date it was barred by 
limitation. Under s. 6 of the Court Fees 
Act: i . 

“No document of any of the kinds specified as 
chargeable in the first or second schedule to this 
Act annexed shall be filed...... Unless in respect of 


such document there be paida fee of an amount not 
less than that indicated..." 
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The court-fee had not been paid on Octo- 
ber 11, 1932, but the order of the court passed 
under s, 149 of the Civil Procedure Code al- 
lowing the plaintiff two daysin which tomake 
good the deficiency undoubtedly had the effect 
of giving the plaint “the same force and effect 
as if such fee had been paid in the first 
Instance”, Mr. Ghatak’s argument, however, 
is that in passing the order under s. 149 the 
court did not apply its mind to the provi- 
sions of the law; that is to say, it had not 
fully considered the effect of s. 6 of the 
Court Fees Act and s. 149 of the Civil Pro- 
cedure Code and also the decision of this 
court in the case of Brijbhukan v. Tota Ram 
(1). In thatcase SirS. M. Sulaiman (now 
Chief Justice) remarked on the objection- 
able practice of filing an appeal on the 
last day of limitation with an obviously in- 
sufficient court-fee stamp in order to evade 
the provisions of the Court Fees Act, and he 
further remarked that the court had full 
power to refuse to accept a memoramdum 
of appeal when the amount of the court-fee 
paid was insufficient, Inthe present case, 
however, the plaint had not been rejected. 
The court might no doubt have rejected it 
under s. 6 of the Court Fees Act, but it did 
not do so, and gave the plaintiff time to 
make good the deficiency. This was a deci- 
sion that unders. 149 of the Civil Procedure 
Code was discretionary with the court, and 
where the court has exercised its discretion 
and allowed time, I doubt if this court would 
ever be justified in revision in holding that 
the discretion had been wrongly exercised 
or had not been exercised at all, and that 
the plaint was barred by the provisions of 
the Court Fees and Limitation Acts for that 
reason, 

As regards interest, it has been pointed 
out that in the case of Kishwar Jahan Begam 
v. Zafar Muhammad Khan (2) a Bench of 
this court decided that where there was 
contract to pay interest, the court would 
be justified in allowing interest ifthe matter 
were one that came within the jurisdiction 
of the Courts of Equity in England as dis- 
tinguished from the courts of Common Law. 
In the present case it is argued that the 
matter was one that came within the juris- 
diction of the Courts of Common Law. It 
was as a matter of fact an ordinary matter 
between a buyer and a seller, and it is not 
necessary to look to the practice in England 
for the authority to decide the simple 


(1) 118 Ind Oas. 228; 26 A LJ 1199; A IR 1929 
All. 75; 50 A 930; Ind, Rul, (1929) All. 820. 

(2) 146 Ind. Oas 733: (1933) AL J 21; A I R 1933 
All. 186; 5b A 164; 6 R A 322, 
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question in this case. Thereis good authori- 
ty for holding ihat where a transaction be- 
tween the parties is of the nature ofa con- 
tract or of a quasi contract, as undoubtedly 
it is in the case of a buyer and a seler, 
the.courts will be justified in allowing in- 
terest even where there is no definite con- 
tract to pay interest: see the case of 
Anrudh Kumar v. Lachmi Chand (3). That 
was considered by the Bench in the later 
decision referred to,. but distinguished. As 
in the later case there was no question of 
contract or quasi contract interest had in- 
deed been claimed specifically on the 
grounds of equity, and for that. reason the 
Bench distinguished principles of equity 
and principles of common iaw. But the 
decision does not go so far as to show that 
in matters which would be covered by the 
common law in England, no interest could 
be allowed by the courts in India. The trial 
Court remarks that the defendant expressly 
disputed the question of interest, and as he 
has deprived the plaintiff of the use of his 
money for a considerable period, there is 
nothing unjust or inequitable in directing 
that he should compensate the plaintiff by 
paying interest, and the rate has been 
found by the court to be a fair one. The 
result is that the application fails and is 
dismissed with costs. 

N. ~ Application dismissed. 

(3) 115 Ind, Oas. 114; 26 A LJ 753; A IR 1928 All 
500; 50 A 818 


LAHORE HIGH COURT 
Second Civil Appeal No. 123 of 1933 
November 7, 1933 

Bang, J. ; 
IMAM DIN AND OTHE83— PLAINTIFFS — 
f APPELLANTS 
Versus : 
SAHIB DIN AND OTAERS—DEFENDANTS— 
RESPONDENTS < 

Appeal —Copy of order appealed against not 
afized with stamp—Stamp not affixed till long 
after expiry of period of limitation—Absence of 
anything to justify delay—Appeal, if properly 
presented within time. 

Where no court-fee stamp was affixed to the 
copy of the order appealed against which was 
filed with the memo of appeal, and the stamy 
was not affixed till long after the expiry of limita- 
tion and the appallant had nothing to urge in 
justification of the mistake and the delay in affixing 
the stamp : 

Held, that tha appeal 


was not properly 


‘presented within time and ought to be dismis- 


d, 
S. C. A. from the decree of the Senior 
Subordinate Judge, with enhanced appel- 
late powers, Gujrat, dated July 12, 1932, 
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modifying that of the Subordinate Judge, 
Second Class, Gujrat, dated May 6, 1932. 
Mr. Ram Lal Anand I, for the Appellants. 
Dr. Shuja-ud-Din, for the Respondents, 
: Judgment.—A preliminary objection 
is raised that this appeal was not properly 
presented as there was no court-fee stamp 
on the copy of the order appealed against 
which was filed with the memo of appeal. 
In spite of the objection raised by the 
office the stamp was not affixed till about 
24 months later i. e., long after the expiry 
of the period of Jimitation. The learned 
Counsel for the appellant has nothing to 
urge in justification of the mistake and 
the delay in affixing the stamp. In the 
circumstances I hold that the appeal was 
not properly presented within time and 
dismiss it with costs. 


N. Appeal dismissed. 
; PATNA HIGH COURT 
Civil Revision Applications Nos. 568 and 
569 of 1931 


August 16, 1932 
< MACPHERSON, J. 
RAMLAIK RAI AND OTHERS—PETITIONERS 


versus 
RAJBALLAM RAT 4ND oTHERS— 
OPPOSITE PARTIES 

Bengal Tenancy Act (VIII 
Transferee of transferable holding, whether neces- 
sary party to rent suit—‘Share’, meaning of—Whe- 
ther confined to specific share, 

Upon the transfer of a share in a transferable 
‘holding, the transferee is a necessary party to a 
suit for rent in respect of the holding and if the 
holding is sold without impleading him the decree 
would only be a money decree so faras the trans- 
feree is concerned, and he can apply under O. XXI, 
r, 109, Civil Procedure Oode. 

The “share"in s; 17, Bengal Tenancy Act, is not 
confined to a specific share such as a quarter or 
one-half or so many annas in the rupee of the tenancy, 
but is of general application and applies when a 
certain area of land out of a bigger area is trans- 
erred. 


C. R. A. from an order of the Second 
Munsif, Arrah, dated September 22, 1931. 

Mr. B. P. Sinha, for the Petitioners. 

Mr. S. N. Rai, for the Opposite Parties. 
“ Judgment.—These are applications in 
revision against the rejection of two ap- 
plications under O. XXI, r. 100, Civil Pro- 
cedure Code. The decree-holder and one of 
the members of the opposite party com- 
promised, but one ofthe latter denied the 
compromise. The latter in addition objected 
that 4he applications were not tenable. 
The Munsif gave effect to this objection 
and referred. the applicants to a suit, 
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The petitioners in application No, 568 
ave rehandars of a small area, in posses- 
sionsince 1899, The petitioners in No, 569 
are private purchisers of 4 bighas 13 
kathas for Rs. 1,999 on October 8, 1915, The 
landlord (opposite party third party) 
brought a rent suit against the original 
tenant (opposite party second party) with- 
out impleading the rehandars or the 
purchasers and the holding was purchased 
in 1930, by the opposite party No.1, who 
is described as a farzidar of Badri Rai the 
rehandar of a portion of the holding. When 
the possession of the petitioners was dis- 
turbed they filed the objections which, 
as has been said, were rejected by the 
Munsif, 

The holding is sharahmoyaian. Accord- 
ingly under the provisions of s. 18, Bengal 
Tenancy Act, read with s. 17, and previous 
sections, either the entire holding or a 
share init is transferable. Upon transfer 
of a share the holding becomes, to the 
extent transferred, the transferee’s holding 
within the provisions of s. 65 and accord- 
ingly liableto sale in execution of a decree 
against him for the rent thereof. In order 
that the decree may be a rent decree of 
this nature the transferee must obviously 
be a party. It is useless to rely, as the 
Munsif does, upon a decision that in order 
that the decree may be a rent decree a 
purchaser of a portion of an occupancy 
holding (which does not appear to have 
been sharahmoyaian) need not bea party to 
a rent suit inrespect of it. In this case 
the decree obtained by the landlord was at 
most a money decree in so far as the 
petitioners were concerned and r. 100 
applies and the Munsif wrongly declined 
jurisdiction. 

It was indeed argued that s. 17, Bengal 
Tenancy Act, does not apply since the word 
“share” occurring therein is confined to 
a specific share, such as a quarter or a 
half or somany annas in the rupee of the 
tenancy. This view is unsound. The 
word is clearly of general application and 
inter alia applies when an area of land, 
for instance, as in the present case, six 
bighas out of a holding of 6°62 acres, is 
transferred. It is only a division of the 
sharahmoyaian holding that the landlord is 
entitled to ignore. The purchaser becomes 
his tenant and he cannot get a “rent decree” 
against him without impleading him in 
the suit for the rent of his tenancy. The 
applications are allowed, the decision of the 
Munsif is set aside and the case remanded 
to him for disposal according to law, Th 
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petitioners are entitled to their costs: 
Pleader’s fee in each case Rs. 16, 
A. Application allowed, 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Suit No. 128 of 1932 
April 19, 1933 
ASTON, A. J. C. 
NARAINDAS TUISIDAS — 
PLAINTIFF 


Versus 
KARACAI MUNICIPALITY 
i —DEFENDANT : 

Bombay District Municipalities Act (III of 1901), 
8. 107 —Notice of suit—Requirements as to—Karachi 
Municipality Building bye-law No. 2833—Opposite side 
of the street’, meaning of—Interpretation of Statutes 
—Interpretation clause of a comprehensive nature 

Section 167, Bombay District Municipalities Act, 
does not require that ‘the notice should be one 
month's notice commencing on the date of‘the act 
complained of but one month's notice in writing of 
the intended suit, ‘ 

The words ‘opposite side of the street’ in bye-law 
No. 233 framed by the Karachi Municipality under 
the Bombay Municipalities Act should not be con- 
strued as excluding the raised pavement} or platform 
in front of a building but should be construed inthe 
ordinary sense as meaning the side formed by the 
wall of the house on the opposite side of the street. 

Interpretation clauses of a’ comprehensive nature, 
are not tobe taken as strictly -delining what the 
meaning of a word must be under all circumstances, 
but merely as declaring what things may be com- 
prebended within the term where the circumstances 
require that they should. Emperor v, Braz H. De 
Souza 12), followed, Queen v Justices of Cambridge- 
shire (3), Meux v. Jacobs (4) and Major of Part- 
smouth v Smith (5), relied on. 

Messrs. Kodumal Lekhraj and Khanch- 
and Gopal Das, for the Plaintiff. 

Mr. Kundanmal Dayaram, for the De- 
fendant. o l 

Judgment.—This is a suit filed by the 
plaintiff Naraindas Tulsidas for an in- 
junction restraining the Karachi Muni- 
cipality from demolishing the Summer 
house on his building. The plaintiff is 
the owner of a building bearing S. No. 36-3 
J. L. 6, Jail quarter. On the 3rd floor 
of the building he has a Summer house. 
The defendants contend that the struc- 
ture of the Summer house was unauthoriz- 
ed. The height of the buiding including 
the Summer house is about 47 feet. The 
Municipality contend that tha width of 
the street being 20 feet the -height of the 
building should not have 
feet. Bye-law 233 (1), Karachi Munici- 
pality Building Bye-laws is.as follows: 

“Every person who erects a building on ‘a 
„plot which abuts on a street of less than £O feet 
in width, shall so regulate the height of his 
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building, that the height of no part of the build- 
ing shall exceed twice the distance between the 
front or external wall of the building nearest to the 
street and the opposite side of such street.” 

The plaintiff, on the other hand, con- 
tends that the refusal to grant sanction 
for the erection of the Summer house 
was arbitrary ani unreasonable and that 
he has a right to construct the same. 
According to the plaintiff the width of 
the street. is not 20 feet} but 25 feet. 
The difference in‘ the estimated width is 
due to the fact that the Municipality 
measure from the front external wall of 
the plaintiff's building to the edge of a 
5 feet wide thalla or “platform in front 
of the house of Ebrahimjee Hakimji on 
the opposite side of the street, while the 
plaintiff measures from his front external 
wall to the wall of Ebrahimji Hakimji's 
house not taking into consideration the 
platform. In other words the dispute is 
about the meaning of “the opposite side of 
the street” in bye-law 233. Is the street 
that portion between the plaintiff's ex- 
ternal wall and the platform of Ebrahi- 
mji Hakimji or between the plaintiff's 
external wall and the wall of Embrahimji 
Hakimji's house? 

From a common-sense point of view, 
taking into consideration the object of 
the bye-law (which is to regulate the 
height of buildings for the purpose of 
preserving a sufficiency of light-and air) 
a small- pavement or platform, only 1 
foot 4 inches high and 5 feet wide, on 
the opposite side of the street, could be 
safely disregarded, as negligible obstruc- 
‘lion to light and air. Such a payment 
or platform would not appreciably di- 
minish the supply of light and air to 
the buildings abutting on the street. 
From a common-sense point of view there- 
fore, the street (in its present condition) 
is a 25 feet street. On behalf of the 
Municipality reliance is placed on In re 
Devendrappa (1), where it was held that 
the erection of a “katta” or broad extend- 
ed door-step or raised platform of com- 
munication with the public road was an 
addition to a building within the mean- 
ing cl. 1. s. 33, District Municipal Act 
(Bombay Act VI of 1873). There can be 
no doubt, I think, that the raised platform 
infront of Ebrahimji Hakimji's house forms 
a part of his building for the purposes 
of the District Municipal Act. As In re 
Devendrappa (1), it is permanent in 
character, it is permanently attached ‘to 
and forms part of the main building ‘and 

(1) (1889) Rat, Un Or. Oas. 483. ° 
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it is a sort of extended door-step or pave- 
ment or platform of communication with 
the public road. But the fact that the 
platform is part of the building does not 
necessarily dispose of the matter, as I 
erroneously thought when dealing with 
the application for an interim injunction. 
Interpretation clauses of a comprehensive 
nature, as Scott, ©. J., pointed out in 
Emperor v. Braz H.. De Souza (2), are 
not to be taken as strictly defining what 
the meaning of a word must. be under 
all circumstances, but merely as deciar- 
ing what things may be comprehended 
within the term where the circumstan- 
ces require that they should. Scott, O. J., 
there relied on the judgment of Lord 
Denman ın Queen v. The Justices of Cam- 
bridgeshire (3), and of Lord Selborne in 
Meux v. Jacobs (4), and of Lord Watson 
in Mayor of Portsmouth v. Smith (5). 
Bearing this principle in mind, I do 
not think that the circumstances of the 
present case require that the words “op- 
posite side .of the street” in bye-law 
933 should be construed as excluding 
the raised pavement or platform in 
front of Ebrahimji Hakimji’s building 
because the payement or platform hap- 
pens under another definition to form 
part of Ebrahimji's Hakimji’s building. 
The words should, in my opinion, be con- 
strued in their ordinary sense as mean- 
ing the side formed by the wall of 
Ebrahimji Hakimij'’s house. The street 
thus interpreted, will no doubt include 
a pavement or platform 5 feet wide and 
about 1 foot -4 inches high belonging to 
Ebrahimji Hekimji, but the definition of 
“street? in s. 3 (12) of the District 
Municipalities (Bombay Act HT of 1901) 
as Barlee, A. J. C., observed in Gurmukh- 
singh Javersingh v. Karachi Munici- 
pality (6), does not negative the idea of 
private ownership and the words “such 
space” in the exception embodied in 
the last part of para. 2, s. 4, cl. 12, 
as he pointed out, refer to the words 
“every vacant space” at the beginning 
of that paragraph and do not refer toa 
vacant space, which isin fact a road or 
footway, etc., which is accessible to the 
public within the meaning ofthe previous 


(2) 11 Ind. Oas. 610; 35 B 412; 12 Cr. LJ 426; 13 
Bom. LR 494. 
3) (1838) 7 Ad & E 480. 


4) (1885) 7 E & Ir. App 481 at p, 493. 
(5) (1885) 10 App. Oas. 364; 53 L T 394 49J P 


16. 
‘ (6) 122 Ind. Cas. 385; ATR 1930 Sind 30; 245 L R 
361; Ind, Rul, (1930) Sind 65, 
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paragraph. There can be no doubt from 
the evidence, that the sireet in the present 
suit is accessible tothe public. There is 
no doubt that the 5 feet platform is used 
by persons as a means of access to the 
building of Ebrahimji Hakimji. It is used 
by passers-by going along the street.. The 
Land Manager admits that the tenants of 
Ebrahimji Hakimj use it and that since 
there is no wall anyone can use it. 


Ghulam Hussein Ebrahimji, the owner 
of the plot, says ifhe came to know some 
one had passed along the platform he 
would not do anything. The last argument 
put forward on. behalf of the Manici- 
pality with regard to the width of the street 
is that the pavement or platform must be 
excluded from the word “street” because 
the owner could if he chose, build a 
compound wall on the pavement or plat- 
form. The only restriction made by the 
Municipality is that the 5 feet space must 
be open to the sky. The Municipality in 
fact some time ago sanctioned a plan in 
which provision was made for a compound 
wall, The Land Manager states that there 
is nothing to prevent the owner from build- 
ing a compound wall now. I am of opinion 
that there is no substance in this conten- 
tion. The present owner of the plot Mr. 
Ghulam Hussain Ebrahimji, observed that 
he would gain nothing by building a com- 
pound wall and one glance at the photo- 
graph Ex. 8, shows that any wallor other 
obstruction erected on 5 feet wide pavement 
would prejudically affect the owner of the 
building and pavement long before it made 
any appreciable difference to the light and 
air in the street, forthe owner, apart from 
the expense of the wall, would be shutting 
out light and air from his own premises 
by an erection only afew feet from his own 
apertures and if the erection he made 
did not shut out light and air from his own 
apertures only a few feet away, it would 
not appreciably diminish the light and air 
in the street. 


For the reasons above-mentioned I am of 
opinion that the width of the street was 25 
feet, that under the bye-laws the plaintiff 
was entitled to erect his building up to a 
height of 50 feet, andthat the only objec- 
tion to the Summer house contained in the 
notice of the Municipality, viz., that it 
raised the building to height contraven- 
ing the bye-laws, was an invalid objection 
inconsistent with the provisions of the Act; 
that the Municipality had no right to 
require the removal of the Summer house or 
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to ae it themselves as they threatened 
todo. ., oP hy : f 

An objection: urged. on behalf. of the 
defendant Municipality was that: the plaint~ 
iff, having acquiesced in the objection, by 
submitting aplan, with alterations in red 
ink, cancelling the Summer house, was noti 
entitled afterwards to build the same. But 
even if the Architectehad authority from 
the plaintiff to.submit an amended plan 
deleting the Summer house, and this. does: 
not appear to me established, I am of opi» 
nion that acquiescence in an- invalid. and. 
illegal objection would not bindthe plaint- 
iff cor, prevent him from : exercising his 
right. In-his letter dated May 12, 1931, the 
Land Manager said.it was needless forthe 
plaintiff to re-submit a plan. ‘he notice 
dated April 29, 1932,.relied on by .the 
plaintiff appears to me a valid notice under 
s. 167, ‘District Municipalities Act (Bom: 
Act ITI of 1901). s. 167 does not require that 
the notice should be one month's notice com- 
mencing on the date of the Act complained. 
of but one month’s notice in writing of 
the,.intended suit. The notice was dated 
April.29,.1932, it was received in the Land 
Manager's-office on April 30, 1932 and the 
suit was filed. on. May 31, 1932. The notice 
as required by the section gave one month’s 
notice. of the intended suit and of the 
cause thereof. My findings on the issues 
are as follows: Issue .1. , Affirmative. 
Issue 2. Negative. Issue 3. Affirmative. 
Issue 4. Negative. I give judgment for 
plaintiff as prayed for. Plaintiff to have costs. 

N. Suit decreed. 


LAHORE HIGH COURT 
Civil Revision Petition No. 742 
ý of 1982- 
November 9, 1933 
_ Bar, J. 
SULTAN KHAN AND OTHERS — 
< © PLaINTIFFS—PwT 1 TIONERS 
versus 
MASTER ZIA-UD-DIN AND OTHERS 
—DrFEenvanTs—REstONDENTS 

Civil Procedure Code (Act V of 1908), s 5, 
0. VI, r 11 .e—Interlocutory order to pay addition- 
al court-‘ee—Revision— Competency of—Proper re- 
medy— Punjab Courts Act (VI of 1918), 8. 44. 

An application for revision of an interlocutory 
order directing the plaintiff to pay additional 
court-fee, is incompetent. The proper course for 
the plaintiff is to file an appeal if and when 
the plaint is rejected on his refusal to pay the 
court-fees, pet 

Petition for Revision of the order of the 
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Subordinate Judge, First Class, Lahore, 
dated September 6, 1932. i Í 
- Mr. Kahan Chand, for the Petitioners. 
"Mr. Abdul Aziz, forthe Respondents. 
= Judgment.—This is a petition for- re~ 
vision of an interlocutory order ‘directing 
the petitioner- to pay additional court-fees. 
The- petition’ seems to be incompetent in’ 
view of Firm Lal Chand-Mangal Sen ‘v. 
firm Behari Lal-Mehr Chand (1). The 
proper course for the petitioner would: 
seem to be to file an appeal if and when 
the plaint is rejected on his refusal to 
pay the courl-fees. I dismiss the petition 
with cdsts. a ate i 
N. Petition dismissed. 


(1) 81 Iod, Cas, 259; 5 Lah. 288 A IR ‘924 Tab 425, 
6 L 1.7 558; 1.Lah. Cas. 36 (F. B. 


_ ALLAHABAD HIGH COURT 

‘Criminal Revision Application No. 581 , 

| of 1933 ' 
October 10, 1933 
BENNET, J. ` 
BANSGOPAL— APPLIOANT 
MA ~ VETSUS Š 
- EMPEROR— RESPONDENT | . 

Criminal Préceduré Code (Act V of 1898 , ss, 869, 
419, 489-— Presentation of appeal without copy of judg- 
ment—Granting of time for filing copy—Order dis- 
missing appeal for non-compliance with s. 419—-—Whe- 
ther amounts toa judgment within the meaning of 
8. 869 —Refusal to consider appeal on merits- Legali- 
ty of. < ys . 

Where an appeal was presented before the Sessions 
Judge who on tinding that there was no copy of the 
judgment along with the appeal memo, granted time 
to the accused to file a copy of the judgment and om 
the expiry of the period passed an order dismissing 
the appeal as no steps. had been taken to complete 
the appeal by filing acopy of the judgment ; 

Held, that the order was one of rejection of the 
appeal for non-compliance with the provisions of 
s. 419, Uriminal Procedure Uode and not one of 
dismissal, end the order rejecting the appeal could 
not be held to be an orderamounting toa judgment 
within the meaning of s. 389, Criminal Procedure 
Code, and did not prevent the court from consider- 
ing the appeal on the merits. [brahim v. Emperor 
(1), relied on. i 

Or. R. A. from an order of the Ses- 
sions Judge, Cawnpore, dated July 12, 1933. 

Mr. I. ri. Banerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. a 

Judgment.—This is an application in 
revision against an order of the learned. 
Sessions and Subordinate Judge of Cawn- 
pore dated July 12, 1933, passed on an 
appeal which was filed before him by an ac- 
cused person from a, conyiction by a Magis- 
trate under s, 225-B, Indian Penal Code, and 
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a, sentence of six months’ rigorous imprison- 
ment. The facts are as follows:—After the 
conviction by the Magistrate an appeal was 
presented on behalf of the accused to the 
Sessions Judge on June 1, 1933. ‘As 
there was no copy of the judgment, which 
is, required bys. 419, Criminal Procedure 
Code, the learned Sessions Judge allowed 
ten days for a copy of the judgment to .be 


filed. On June 16, 1933, the learned 
Sessions Judge passed the following 
order:— i 


“No steps have been taken to complete this appeal 
by flinga copy ofthe judgment. I therefore dis- 
miss the appeal. The appellant must now surrender 
tohis bail,” i 


Subsequently on the June 20, 1933 an 
application was made on behalf of the 
accused stating that the appellant's Coun- 
sel and the applicant could not know the 
date fixed for filinga a copy.and that a 
copy ofthe judgment was herewith filed 
and asking that the appeal should be 
heard onthe merits. On this the learned 
Sessions Judge passed the following order 
on June 21, 1933;— j 

“I see that copy of the judgment was applied for 
within the time allowed by me. I will therefore 
admit the appeal, subject to objection, Itis trans- 
ferred to Sessions and Subordinate Judge for disposal.” 

When the appeal was heard by the 
learned Sessions and Subordinate Judge, 
Counsel for the Crown argued that the 
court had no jurisdiction to hear the appeal 
because s. 869, Oriminal Procedure Oode, 
prevented the Sessions Court from altering 
or reviewing its judgment. It was claimed 
that the order of June 16, 1933 amount- 
ed to a judgment: dismissing the ceri- 
minal appeal and therefore that judg- 
ment could not be subsequently altered. 
The question is whether the order of June 16, 
1933, does amount to a judgment such as 
is contemplated by s. 359, Criminal Pro- 
cedure Code. Learned Counsel argued 
that under the provisions of s. 367, Cri- 
minal Procedure Code, every judgment 
should contain certain details as to the 
point or points for determination, the de- 
cision thereon and the reasons for decision. 
But that section states that its’ provisions 
may be excepted by other provisions of 
the Code and as a matter of fact a court 
may summarily dismiss a criminal appeal 
under s. 421, Criminal Procedure Code, 
without giving the points for determination 
or the reasons for the decision. 

The order of June 16, 1933, does not 
come under s. 421, Criminal Procedure 
Code, as an order passed by the Appellate 
Court on perusing a petition of appeal 
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and the copy of the judgment and consi- 
dering that there is no sufficient ground for 
interference, because no copy of judgment 
was before the court. There are no de- 
finite rules laid down in regard to the 
action to be taken by the Appellate 
Court where the petition of the appeal does 
not comply with s, 419, Criminal Procedure 
Code, i. e., where there is no copy of the 
judgment attached to the appeal. But 
it appears to me that it is open to the 
Appellate Court to take action where the 
copy is not supplied. The question is what 
is the nature of that action. I consider 
that the action taken in the present case 
may be correctly described as rejection of 
the appeal, and not as dismissal. The 
appeal is rejected because it did not comply 
with the provisions of s. 419, Oriminal 
Procedure Code. A similar order would 
have been passed forthe rejection of the 
appeal, if the appeal had been fled 
beyond the period of limitation. In both 
cases I consider that ihe order rejecting 
the appeal cannot be held to be an order 
amounting toa judgment within the mean- 
ing of s. 369, Criminal Procedure Code. 
Under that section it is laid down in 
various rulings that the section applies to 
judgments and not to orders of rejection 
onthe ground of formal defects. It has 
been so decided in Ibrahim v. Emperor (1), 
that where a Criminal Court dismisses an 
appeal for default of appearance, it is not a 
judgment and that the judgment contem- 
plated by s. 369, Criminal Procedure Code, 
is a decision on the merits. Inthat case a 
criminal revision had been dismissed for 
default of appearance and it was held 
that the High Court could admit a revision 
again and dispose it of on the merits. 
Under the circumstances I consider that the 
order of the Sessions and Subordinate Judge 
refusing to consider this appeal on the 
merits is a mistaken order and accordingly 
I set that order aside and I remand this 
Criminal Appeal to the Sessions Judge of 
Cawnpore for disposal on the merits. 

N. Order set aside. 

(h 117 Ind Cas, 243; AT R 1928 Rang, 288; 30 
Or Ld 719, 
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OUDH CHIEF COURT ` 
Second Rent Appeal No. 21 of 1932 
November 15, 1933 
SRIVASTAVA, J. 
AHABIR —-DEFENDANT— 
APPELLANT ; 
| versus 

Raja JAGANNATH BAKHSH SINGH ' 

a — PLAINTIFF — RESPONDENT. 

Oudh Rent Act (XXII of 1886), ss. 36, 127—Landlord 
allowing a person to continue in possession and to 
pay rent under the misapprehension of his being 
heir toa statutory tenant—Effect of-—New statutory 
tenancy, if created—‘Admitted to the occupation of 


the holding’ in 8, 86-Whether implies voluntary act 
on landlord's part, A 
hea a man who isnot an heir to a statutory 
tenant is believed by the landlord to be the heir and 
is, therefore, allowed to continue in possession of the 
land and to pay rent on its account, such action of 
thelandlord being: based on’ a misapprehension has 
not the effezt of creatinga new statutory tenancy. 
The circumstances under which the rent was accept- 
ed must be taken into account before they can be 
construed asan admission of tenancy or as carrying 
an implication of * consent,’ Hani Kaniz Abid v, 
Mahabir (1), relied on. g 
The words ‘admitted to the occupation 
holding’ in s. 36, Oudh Rent Act, imply a voluntary 
act on the part of the landlord, Where the landlord, 
allows a peregon- to”take possession of the holding and 
to retain possessidn of1t under the impression that 
he was entitled inlaw to be“ maintained in posses- 
sion for a period Of live years, it cannot be said that 
the occupation of the land by the person ‘was the 
result of any such voluntary~act on the part of the 
landlord and he cannot be said to have been admit- 
ted to tenancy within the meaning of s. 36. Con- 
sequently his claint to be a statutory tenant must be 
rejected, È o a 
8. R. A. against an order of the District 
Judge, Rae Bareli, dated April 7, 1932, up- 
holding the decree of the Assistant Collector, 
Rae Bareli, dated August 8, 1931. 
Messrs, Radha Krishna and 
Prasad, forthe Appellant. 
Messrs, Ram Bharose Lal and Amrit Raj, 
for thé Respondent. i ; 
Judgment.—This is a defendant's 
appeal against the decision dated April.7, 
1932, of the learned District Judge of Rae 
Bareli upholding the decision dated August 
8, 1931, of an Assistant Collector of that 
district. It arises out ofa suit under s, 127 
of the Oudh Rent Act. The facts nécessary 
to be stated for the purpose of this appeal 
are as follows :— 
In 1519 Fasli the plaintiff talugdar 
_ granted a lease for seven years to one Sital. 
‘rhe term of the lease expired in 1326 
Fasli but Sital continued to hold over till 
his death which occurred on October 26, 1921. 
Mahabir appellant got possession of the. 
holding from the time of the death of his 
father Sital. The talugqdar issued a notice. 
of ejectment aganist Mahabir as heir of 
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Sital in November 1928, under s. 48 of the 
Oudh Rent Act. No suit was instituted to 
contest this notice of ejectment but when 
the talugdar applied for assistance of the 
court to ejezt Sital, an objection was raised 
on the latter’s behalf that the notice in 
question had not been served on him. ‘The 
Revenue Oourt on June 25, 1929, accepted 
the objection and refused to give assistance 
to eject the tenant under s.‘60 of the Oudh 
Rens’ Act, The plaintiff taluqdar then issu- 
eda second notice in November 1929, again 
treating Sital as the heir of the deceased 
tenant under s. 48o0fthe Rent Act. A suit 
was instituted to contest this notice and it 
was finally decided by the Commissioner on 
December 10, ` 1930. It appears from 
the jadgment of the Commissioner that the 
date of the death of Sital was in dispute 
in the case and it was ultimately decided 
that Sital had died on the date mentioned 
above; namely, October 26, 1921. ° It 
was held by the Commissioner that Mahabir 
was not entitled to succeed as heir of Sital 
under s. 48 of the Oudh Rent Act because 
his father had died before the commence- 
ment of the amending Act of 1921 and 
after the term of his lease had expired. 
Thereupon the taluqdar instituted the 
present suit on May 21; 1931, under s, 127 
of the-Oudh Rent Act. 

Both the courts below have held that as 
the amended Act came into force on Febru- 
ary 11, 1922, soon after the death of'‘Sital, 
the plaintitf talugdar acted under ‘the 
impregsion that under the provisions of the 
new Act the appellant as the” son and ‘heir 
of Sital was entitled to retain the holding 
for five years and that in view of the 
explanation given under cl. 18 of s. 2 of the 
amended Act the landlord could eject him 
as an Keir at any time within three years 
after the expiration of this period of five 
years. This view is borne out by the fact 
that in the khasra of 1329 Fasli, Sital is 
entered as atendnt andin the khasra for 
the following year 1330 Fasli the name of 
Mahabir is entered in place of his father 
with a hote that Sital being dead he was 
entered’ as heir. The statement of the 
patwari who was examined as a witness in 
the case further shows that Mahabir con- 
tinued to be so recorded at the settlement 
which took place in 1332 Fasli, and in sub- 
sequent years till 1338 Fasli, I have there- 
fore no hesitation in accepting the opinion 
of the courts below which is amply borne 
out by the evidence just mentioned. As a 
result of this finding the learned District 
Judge has. held: ihat the fact .of the 
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iuluqdar receiving rent from Mahabir under 
the impression that he was entitled to hold 
as an heir did’ not debar the” ;piaintifi 
taluqdar from taking’ proceedings against 
him under s. 127 ‘of the Oudh Rent 
Act 7 Lee ie eg a 

Two contentions have beer urged on 
behalf of the appellant. It is conterided 
in the first place that the “appéllant ‘had 
béecomé 4 statutory tenant of the holding 
under the provisions of the amended Rent 
Act; Reliance has been placed upon ‘the 
provisions of s. 36 of the Oudh Rent Actin 
support of this” éonternitioh. This section 
provides that a tédant in occupation at the 
commencément of the Oudh Rent Amend- 
ment Act of' 1921, shall be entitled to 
retain ‘possession “of the “holding for a 
period of ten years from thé date of the 
last change iti his rent or the last allera- 
tion iä the drea of the holding’ or wheře' 
no ‘such changé or alteration has taken’ 
place, from the date‘on which thé tenant 
was admitted to the’ occupation’ of thé 
holding. “There is no question’ of ‘any 
change in the rent or afea of the holding 
in the presént case. On my “que&tioning 
the learned Counsel as to the date on which, 
according to him, the appellant was admitt* 
ed to the occupation of the holding, he’said 
that he was so admitted’ when the tdlugdar 
granted the lease to Sital in 1319 Fasli 
or ab any rate when Sital died.“ It is not 
deniéd thatthe lease was granted'to Sital 
alone and his son Mahabir had no interest 
in the lease at the time when it was granted: 
It is therefore’ ridiculous - to suggest that 
the appellant, Mahabir, was “admitted to 
the occupation‘ of the holding when the 
lease was granted to his father Sital. As 
regards his being admitted as a*tenant on 
the death of his father, the words “admitted 
tothe occupation of the holding” used in 
s. 36 ‘clearly imply a voluntary act on the 
part of the landlord. In this case it has 
been found and: the finding has been aci 
cepted by me that the landlord allowed 
the appellant to take possession of the 
holding and to retain possession of it under 
the impression’ that he was entitled in law, 
to ‘be maintained in possession-for a period 
of five years. In ‘these’. circumstances ‘it 
is impossible to say that the. -occupation of 
the land by the appellant was the: result of 
any. such. voluntary act on the part of the 
landlord.- I: must therefore hold that -the 
appellant was never admitted to the occupa- 
tion of the holding by the landlord within 
the meaning of 6. 36 and so his claim to be a 
ptatutary tenant must be rejected, 
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The second contention urged by the ap-. 
pellant is that thé talugdar respondent 
having been receiving rent from the ap- 
pellant, it cannot be’ said that the appellant 
retained possession ‘of the land without the 
consent of the.. landlord and therfore 
s. 127 of the Oudh Rent Act does 
not apply to the ‘case. ‘It is the common 
case of both parties ‘that “the talugdar- 
had been realizing. rent from the appel-- 
lant from the time ofhis father’s death” 
till: 1336- Faslj. The last receipt of ‘rent 
is datéd the December 12, 1929, shortly 
after the issue of the second notice of 
ejectment. No rent has been realized . 
since. It: has often’ been held ‘that if. 
a landlord*has been receiving rent :from : 
the person in occupation of land, he can- =, 
not after: having received’ the rent, pro+, 
ceed -against*the tenant. under s. 127°, 
because the receipt, of rent- implies- 
the landlord’s consent to his. occupation’ 
of ‘the land,. and is deemed to give- 
rise’ to7& contract of tenancy between, 
the “parties. I am. of opinion that, the | 
circumstances under which .the.rent was- 
accepted must. be taken- into account ' 
before ` they*-can: be“ construed’ as ‘an’ 
admission of tenancy or as carrying an- 
implication of.consent. There have been: 
a number of ‘such cases which have been 
the subject of decision by the Board of: 
Revenue. As the decision of each case is | 


AA 


the earlier cases have been discussed is 
Rani Kaniz Abid -v. Mahabir (1)., In 
this case it was held that when a man 
who is not an heir to a statutory tenant 
is believed by the landlord to be the heir 
and is, therefore, allowed to continue in 
possession of the land and to pay rent’ 
on its account such action of: the landlord: 
being based on misapprehension, it has 
not the effect of creating a new statutory 
tenancy. I am of the same opinion. In’ 
my opinion it is clear that in the pre- 
sent case the taluqdar received rent' from 
Mahabir under the impression that he 
was the heir of his father as recorded 
in the village papers. It is important to 
note that ‘no rent was received from 
him after the judgment of the Commis- 
sioner in which it was held for the first: 
time that Mahabir had no right to re- 
tain -possession as an heir. The courts” 


(1) Select Decision No, 1 of 1932. - 
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below were, therefore, right in holding 
that the receipt of rent under the cir- 
cumstances of this case did not evidence 
the landlord’s consent to Mahabir hold- 
Ing possession in his own right or in 
other words had not the effect of bring- 
ing into existence a contract of tenancy 
between him and the landlord. 

In my opinion the decision of the lower 
Court is correct. The appeal is therefore 
dismissed with costs, 

N. Appeal dismissed. 
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KODURU JANARDANA RAO— 
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VETSUS ` 
PRATTIPATY LAKSHMI NARASAMMA 


— RESPONDENT 
Criminal Procedure Code (Act V of 1898), ss. 476- 
B, 428 (c) (d), 489—Civil Procedure Code (Act 
V of 1908), s. 115—Appeal under s. 476-B in Civil 
Proceeding—Power of Appellate Court to remand the 
case —Proceeding under s. 476-B, whether Civil or 
Criminal—Revision under 9, 115, Civil Procedure Code, 
competency of—S, 476-B, whether  self-contained— 
Chap. XXXI, Criminal Procedure Code, applica- 

bility of, to appeals under s. 476-B, 


In an appeal under s. 476-8, Oriminal Procedure” 


Code, in a civil proceeding, the Appellate Oourt ‘has 
power to remand the matter back to the lower Court 
for disposal, under cls. (c) and (d) of s. 423, Criminal 
Procedure Code. A 

Sections 476, 476-A, 476-B, are not self-contained 
and the provisions of Chap, XXXI, Criminal Proce- 


dure Code, can be applied to the hearing of an 
appeal under s. 47¢€-B. 
The High Court can revise under 8. 115, Oivil 


Procedure Code, the proceedings of a Civil Court 
taken under s. 476-B, Oriminal Procedure Code. 
But it does not follow from this that the procedure 
of a Oivil Court in hearing an appeal under s,476 B 
must be taken to be that allowed by the Code of 
Givil Procedure, Proceedings under s. 476-B are more 
ofa criminal than of a civil nature Sami Vannia 
Nainar v. Periaswami Naidu (3), Hamid Ali v. 
Madhu Suden Das Sarkar (5), Dhanpat Rai v. Balak 
Ram (8), Surendra Nath vy, Susil Kumar (7), In the 
matter of the Petition of Bhup Kunwar (9), Abdul 
Haq v, Sheo Ram (10), Har Prasad Das v. Emperor 


(11) and Jagannath v. Rajagopalachart (12), réferred | 


Oa 

C. R. P. praying the High Court to revise 
the order of the District Court of Kistna at 
Masulipatam dated August 7, 1930, and 
made in Miscellaneous Appeal No. 15 of 
1930, preferred against the order. of the 
Court of the Subordinate Judge of Masuli- 
patam, dated February 27, 1930, and made 
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in E. A. No. 734 of 1928, in S. O. No. 599 
of 1927. E 

Order of Referenceto a Full Bench 

Pakenham Walsh, J.—This Revi- 
sion Petition raises an important and diff- 
cult question as to whether on an appeal, 
preferred under. s. 476B of the Criminal. 
Procedure Code, the Appellate Court has the 
power of remand. In this court following 
Emperor v. Karri Venkappa Patrudu:(1), 
it has been held that if the matter com- 
plained arises in a civil proceeding the 
proceedings are conducted on the civil: side 
and the powers of this court in revision are 
exercised under 8. 115 ofthe Civil Proced- 
ure Code. It is necessary to bear this fact 
in mind in discussing the following author- 
ities, which are to.be found on the matter. 
The only reported authority in this court, and 
it has reference to a revision petition on the 
Criminal Side, is Kuppaswami Raov. Sathia- 
pria Rao (2), a decision by Jackson, J. This 
decision is not of much assistance in a 
Civil Revision Petition. Sami Vannia Nainar 
v. Periaswami Naidu (3), ison the point whe- 
ther additional evidence can be.taken and 
it does not throw light on the present point. 
The only decision really bearing onthe mat- 
teris an unreported decision of Jackson, J. 
in C. R. P. No. 422 of 1930. There it was 
held that the Appellate Court had no power 
of remand. In that case the learned Judge 
says that: 

“ The section has been read in the restricted sense 
in Sami Vannia Nainar v. Periaswami Naidu (3) and 
Manir Ahmad Chowdhury v. Jogesh Chandra Roy 
(4), it is contemplated that the court “shall exercise 


full appellate powers under the Code either of Orimi- 
nal or Civil Procedure.” : 


Thereference to Manir-Ahmad Chowdhury 
v. Joyesh Chandra Roy (4), appears to be a 
mistake forin that case it -was held that 
there was no power. of remand. Perhaps 
Hamid Ali v. Madhu Sudan Das Sarkar (5), 
was referred to, but that case is of no 
authority because it did not decide this 
point, and on the matter in’ question there 
are two obiter and differing remarks of the 
two learned Judges. However, there have 
been two Bench decisions since the judg- 


(1) 36 Ind. Cas 483; 31 ML J 440;, 20M-LT 252 . 
4 L W 383; (1917) M WN 130; 17:01. t. J 515. || 

(2) 134 Ind, Cas, 1216; (1931) M W N713:AT R 
1931 Mad. 768; 33 Or. L J 5l; Ind. Rul, (1932) - 
Mad. 32; 11931) Or. Cas. 928. 

(3) 108 Ind Oas 638: 51 M’ 603; (1928) M WN 
73:27 LW 265; A I R1928 Mad. 391; 290r. L J> 
445; 10 A I Or. R 55; 55 M L J 218. ' ez 

(4) 115 Ind. Cas, 36; 550 1277; AIR 1929 Cal 
195. i an Pe ache 
(5) 100 Ind. Oas. 351; 54 O 355; 81:0 W N281;A I 
R 1927 Oal. 284. Se tes bas 
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ment of Jackson, J:—(1) Dhanpat Rai v. 
Balak Ram (6), in which this point 
was discussed and there it was held that 
there was no power of remand. But it 
has to be observed that this conclusion 
is based on the logical result of the view 
taken by the Lahore High Court that the 
revisional powers of the High Court are 
altogether under the Criminal Procedure 
Code under s. 439, and in fact they say (at 
p. 762*) that : 

“It must follow logically that if a revision lies 

under s. 439 of the Oriminal Procedure Code, the 
procedure on appeal under s. 476B must be proced- 
ure on an appeal under the Oriminal Code, It 
follows, therefore, that as that Code provides for no 
remand, the Appellate Court cannot make a remand to 
trial Court.” 
That reasoning cannot be applied in this. 
court where it is held that the revisional 
powers are exercised under s. 115 of the 
Civil Procedure Code. 


The other Bench ruling is reported as 
Surendra Nath v. Susil Kumar (7), and that 
ruling is the more applicable here because 
the Calcutta High Court takes the same 
view as this High Court that the revisional 
powers are exercised under s. 115 of the 
Civil Procedure Code, In that case certain 
weighty arguments have been adduced to 
show that s. 476B is not itself aself-contain- 
ed section, for instance there is no provi- 
sion there for the dismissal of an appeal 
against an order ordering a complaint to 
be preferred. On a perusal of those argu- 
ments I feel some doubt as to whether the 
view of Jackson, J., in the unreported case 
took those points into consideration. 

It appears to me that this is an important 
and difficult matter and I would suggest 
that His Lordship the Chief Justice may 
refer it to a Full Bench of three Judges, 
The question to be referred is: 

“In an appeal under s. 476-B of the Oriminal 
Procedure Cede in a Civil Proceeding, has the Appel- 
late Court power to remand the matter back to the 
lower Oourt for disposal ?” 

I may note perhaps that in the Calcutta 
Case Surendra Nath v. Susil Kumar (7), it 
was suggested that even in criminal cases, 
though the court may have no powers under 
s. 438 its powers under s, 423 to send 
back the matter for retrial remain un- 
affected. ‘This, however, does not arise for 
determination in the present case, 


(6) 185 Ind. Cas.594;A IR 1931 Lah. 761; (1931) 
Or. Cas. 1085: Ind, Rul. (1932) Lah. 130; 33 Or. LJ 
178; 33 P LR £58; 13 Lah 342. 

(7) 134 Ind. Cas, 1063; AIR1931 Cal €06; 35 O 
W` N 775; (1931) Or Cas. 786; 33 Or. LJ 38; Ind, 
Rul. (1932) Oal. 23 59 0 68. 

*Pageof A. 1,R, 1941 Lah |Ed.} i 
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Ib is regrettable that final orders on this ` 
revision petition which was filed nearly 
three years ago should be still further delay- - 
ed, but it seems to me a matter of consider 
able importance and difficulty and if the 
answer should be in the affirmative the 
time to be spent in the rehearing of the 
appeal by the District Judge, (since that 
course will have to be adopted if the 
remand order is wrong), will be saved. 

Mr. Ch. Raghava Rao, for the Petitioner. 

Mr. P. Satyanarayana Rao, for the Re- 
spondent. 

Judgment of the Full Bench. 

Bardswell, J.—The question that has 
been referred to us is: ‘ In an appeal under 
s, 476-B of the Criminal Procedure Code in 
a Civil Proceeding, has the appellate Court 
puwer to remand the matter back to the 
lower Court for disposal?” 

Inthe cource of the argument reference 
has beenmade to Rama Aiyar v. Ventata- 
chella Padayachi (8). In that case it was 
heldthat a court exercising what is therein 
called its appellate jurisdiction under. 
s. 195, Criminal Procedure Code, that is, under 
the now abolished cl. (6) of that section had 
no power to remand a case for fresh 
enguiry. I do not, however, think that that 
decision can be quoted as an authority 
directly bearing on the point now under 
reference. Though s. 195 (6) gave to the 
superior court powers that were of an ap- 
Pellate character, the clause said nothing 
as to the powers which it gave of grant- 
ing or revoking a sanction to prosecute 
being given to a court asa Court of Appeal. 
On the other hand, the new s. 476 B specifi- 
cally refers to the powers which may be 
exercised on appeal by a superior court in 
a case where an inferior court has refused 
to make a complaint or has directed that 
acomplaint should be made. This has 
made the position very different; as what 
was ofthe nature ofan appeal has become 
definitely an appeal. It has to be consider- 
ed then, whether a Civil Court when sitting 
asan Appellate Court under s.476-B has. 
the power of remand which this court’ 
found that it did not possess under 195 (6). 

What has first to be considered is whe- 
ther an order passed by a Civil Court, under 
s. 476-B, Criminal Procedure Code, is of a civil 
character sy that the provisions of .the 
Civil Procedure Code can be applied to it, 
In this court itis the practice to treat 
revision petitions against an order passed 
under s. 476-B as being made under s. 115, 
Civil Procedure Code. If this practice be 

(8) 30 M 311, 


ni 034 


Gorrect then, in the view. ‘of Duval, J. in 
“Hamid Ali v, Madhu Sudan Das Sarkar 
(8), an appeal under s. 476-B, Oriminal Pro- 
cedure Oode, is a Civil Miscellaneous Appeal 
to which O. XLI of the Qivil Procedure 
Code applies. And if O. XLI applies, then - 
the Oivil Court that takes aclion under ° 
s. 476-B will no doubt have power to re- 
mand. There has, howéver, been a variance 
of opinion asto whether a civil Court that 
takes action under s. 476-B, Oriminal Proced- 
ure Code can be considered to be acting under 
the provisions of the Civil Procedure Code. 
In In the matter of the Petition of Bhup 
Kunwar (9), a majority of two Judges, 
dealing with s, 476, Criminal Procedure Code 
as it stood before s.47&-B was added, held 
a they could revise such an order under 

622 (now s. 115), Civil Procedure Code, 
bat the third Judge held that such power 
of revision was exercised under s. 439, 
‘Criminal Procedure Code, After the intro- 
duction of s. 475-8 it has been held in Abdul 
Haq v. Sheo Ram (10) by a single Judge 
that an appellate order in such a case was 
revisable by the High Court only on its 
civil side. The same view has been 
‘expressed by the Calcutta High Court in 
Har Prasad Das v, Emperor “(D which 
isa decision by five Judges. In this it 
hasbeen tersely put that it is plain that 
an-èrder unders. 476 may be revised by 
‘the High Court under s. 115 of the Oivil 
Procedure Code. The same view has been 
expressed by the Patna High Court in 
Jagannath v. Rajagopalachari (12). : 

As to the nature ofan appeal under s. 
476-B, Criminal Procedure Code, it has been 
held in Nasruddin Khanv. Emperor ` (13) 
that the procedure relating to it is governed 
by the Civil and not by the Criminal Proce- 
dure Code and it was held that it followed 
from the fact of the appeal, ..though itself 
one which is allowed by the Civil Proce- 
dure Code, being one which must be heard 
by. a Crvil Appellate Court that the proce- 
dure governing it was one which has to 
be sought within the four corners of the 
Civil Procedure Code. The same view has 
also beentaken in Surendra Nath v. Susil 
Kumar (7), Hamid Aliv Madhu Sudan Das 
Sarkar (5) to which reference Na already 

(9) 26 A 249 A W N 1904, 15; L Or, LJ 

(10) 100 Ind. Cas 376;49 A536; 28 Or. $ J 298; A 
I R1927 All, 334; 25 A L J 569 

(11) 1 Ind. Oas 197; 40 O 377; 14 Or. L J 197; 17 O 
Win 1 135 Ind. Oas. 513; A I R 1931 Pat. 411; 12 P L 
T 671;.(1931) Or. Oas. 999; 33 Or. L J 147; Ind. Rul. 
(1932) Pate33 

(13) n “Ind. Oas. 124; 53 O 827; A I R 1927 Oal, 98; 


98 Or, Ld 
ge 45 & 46 
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been made, Chotazner, J., was of opinion 
that it was plain from the wording ofs.476-B 
that where a complaint has been. made 
under s. 476 the person affected by 
the complaint may take -.an appeal 
„to the court to which the court mak- 
ing the complaint is subordinate and 
that that appeal must be dealt with as an 
ordinary appeal under the Criminal Pro- 
cedure Code. And a Full Bench of the 
Lahore High-Court has held in- Dianpat 
Rai v. Balak Ran (6), thatthe High Court 
deals with all cases of revision of an 
order passed under s, 476-B, whether the 
court passing the order was a Civil, Orimi- 
nal or Revenue Court, under s. 43%, Criminal 
Prosedure Code, from which it would seem 
to follow almost logically that the procedure 
on appeal under s. 476-B must be procedure 
on appeal under the Criminal Procedure 
Code. . 

As to the applicability of s. 115, Civil 
Procedure Code, as that seċtion empowers 
a HighCourt to revise the proceedings of 
any court subordinate to it, it is hard to 
see how it cannot apply to the proceedings . 
of a Civil Court even when they are taken 
under s; 476-B of the Criminal Procedure 
Code. I can see nothing inthe language of 
the section to suggest any such restriction. 
Even however, taking it that section applies 
in cases of revision, I cannot see how it 
follows therefrom that the procedure of a 
Civil Court in hearing an appeal under 
s. 476-B must be taken to be that allowed 
by the Code of Civil Procedure. As, pointed 
0ub in Nasruddin Khan v. Emperor 5(18), 
the Civil Court gets its power to hear such 
an appeal from the Criminal Procedure 
Code and when it gets the power from 
that Code Ishould take it that it must 
also exercise it according to the provisions 
of that Code and that it does not follow 
merely fromthe fact of its beinga Civil 
Court that being once seised of the appeal, 
it can proceed to apply the provisions 
of the Civil Procedure Codefrom which its 
right to hear the appeal -has not been deriv- 
ed. This is the view that .was taken in 
Rama Aiyar v. Venkatachela Padayachi (8) 
with referénce tos. 195, Criminal Procedure 
Code. The opinion was therein expressed 
that even if proceedings under s. 195, 
Criminal Procedure Code, before Judges 
of Civil Courts might be revisable under Se 
622 (new s. 115), Civil Procedure Oode, it did 
not follow that such proceedings, which are 
of a criminal rather than of a ` civil nature, 
can be held to come under. s. 647 (now 
B. 141), Civil Procedure Code; That reason: 
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ing I would respectfully adopt. Though 
the law has been altered and wenow have 
‘s.476-B where formerly we had s. 195 (6), 
the position still is withreference to pro- 
ceedings under s.476-B, that they are of 
a criminal rather than ofa civil character, 

When I take this view, it is unnecessary 
forme to discuss whether the proceedings 
ofa Civil Court under s. 476-B could be 
revised by a High Court wunder s. 439, 
Criminal Procedure Code. If they could be 
revised’ under that section then it would 
appear necessarily to follow that the Civil 
Court when exercising -its powers under 
s. 476-B is acting as provided for by the 
Criminal Procedure Code, as in my view, 
it does, even if the High Court exercises 
its revisional authority under s. 115, Civil 
Procedure Code. 

What then is the power of any court, 
civil or criminal, in dealing with an appeal 
under s. 476-P. Does that section stand 
complete by itself, except in so far as it 
js connected with ss. 476 and 476-A, or is 
it to be read along with the -provisions 
of Chap. XXXI of the Criminal Procedure 
Code relating to appeals. Section 428 in 
Chap.-XX XI certainly cannot be read with 
s. 476-B, 
to appeals under that Chapter. That is 
the section as to taking additional evid- 
ence. It is also pointed out that s. 486, 
which allows an appeal against a con- 
viction under s. 485 for contempt of court, 
expressly provides that the provisions of 
of Chap. XXXI shall, so faragthey are ap- 
| plicable, apply to appeals under that 
section and it is argued that when there 
is nosimilar provision with reference to 
s. 476-B, it’ must follow that that section 
must stand by itself and cannot be read 
with Chap; XXXI. But here comes in the 
difficulty that a court in disposing of an 
appeal unders. 47€-B must at times exer- 
cise a power which is not given toit by that 
section. That is the power of dismissal, 
That section does not give thecourt the 
powerto dismiss an application and so 
it would appear thatits power to do so 
must be derived from s. 423. And sol 
take it, it must be held that the provisions 
of Chap. KAKI can be applied to the hearing 
of'an appeal under s, 476-B. The calling 
for further evidence is not permissible 
under s, 428, as has already been held 
by a Single Judge of this court in Sami 
Vannia Nainar v. Periaswami Naidu (3), 
but I would hold that aremand for proper 
disposal is competent under cls. (c) and 
(d) of s, 423. My view asto that and as to 
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ss. 476, 416-A ,476-B,not being self-contained, 
is supported by the judgment of a Bench of 
the Calcutta High Courtin Surendra Nath 
v. Susil Kumar (7). I would accordingly 
answer the question that has been referred 
to us inthe affirmative. 

Beasley, C. J.—I agree. 

Burn, J.—I agree. f 

A. Answered in affirmative. 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 
2743 of 1926. 
February 3, 1933 
B. J. WADIA, J. 
PAULINE D'SOUZA ~ PLAINTIFF 
VETSUS 

CASSAMALLI J AIRAJBHOY—DEFENDAaNT 

Torts—Negligence—Damage to car by fall of 
ornamental structure from building —Suwit jor damages 
— Burden of prosf in negligence cases—Accident, if 
warrants inference of negligence—Doctrine of Fes 
Ipsa Loquitur—Scope of— Contract Act (IX of. 1872), 
s. 1£0 Car purchased under hire purchase agreement 
— Purchaser, i` a bailee— Right to maintain suit. 

Where the plaintiff had purchased a car under the 
hire purchase system and while the car was standing 
on the road near the defendant's building, an 
ornamental structure on the terrace of the building 
fell over the car damaging it and plaintiff suéd for. 
dimages cn the ground of negligence of the defencant:: 

Held, that the plaintif as bailee of the car was 
competent to sue but that the defendant was not, 
guilty of negligence as the falling of the structure 
was due to an internal flaw which led to the gradual 
disintegration of the inside material of the ston 
by. being soaked in rain water and which could not 
be easily detected. CERT 

Generally speaking, it is for the plaintif in an 
action for negligence to establish (a) that the defend- 
ant was under a duty to take care towards the com- 
plaining party to avoid the damage complained of, 
(b) that there was a breach of that duty on the part 
of the defendant, and fe) that the breach was the 
direct and the proximate cause of the damage com- 
plained of. The onus of proving negligence is on the 
plaintiff, and the mere proof of the happening of an 
accident is not asa general rule sufficient evidence 
to support the action. An exception to the general 
rule occurs whenever the facts established are such 
thatthe proper and natural inference arising from 
them is that the injury complained of was caused by 
the defendant's negligence. Whenever there is a 
duty cast upon the defendant to exercise care, and 
the circumstances under which the injury happened 
are such that with the exercise of the requisite care 
no risk would have ensued in the ordinary course of 
events. the burden is shifted to the defendant to dis- 
prove his liability. Every accident does not warrant 
an inference of negligence, but there may be accidents 
of srch a nature that negligence is presumed from 
the mere fact of their having happened. The pre- 
sumption depends upon the nature ofthe accident: ~- 

Jt is for the plaintiff to lead whatever evidence he 
wants to with regard to the facts and circumstances 
relating to the defendant's negligence. There must be 
some reasonable evidence of negligence. The plain- 
tiff may rely onthe undisputed facts and ask the 
court to draw the presumption of negligence in his 
favour, or he may in addition lead such evidence aa 
he likes relating tothe defendant's negligence, buf 
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- he should not as a rule be allowed to lead evidence in 
rebuttal after the defendant has led hia evidence 
and closed his case. That will not in any way lessen 
the burden that may be held to lie upon the defendant. 
Tf there is some reasonable evidence of negligence, 
and there are also facts supporting the presumption of 
negligence, it is for the defendant to prove facts 
inconsistent with the negligence or facts which rebut 
the presumption. 

Under s. 180, Contract Act, the bailee is entitled to 
maintain an action against a third party who does not 
claim under the bailor, As a bailee, he is not the 
agent of the bailor -and can sue and claim the full 
damages for loss due to the alleged negligence of the 
defendant without prejudice to the rights of the 


bailor to adjust with the the bailee amount of damages : 


when recovered. Ramnath Gogai v. Pitambar Debi 
Goswami (5), referred to, 4 
Possession is a title against the wrongdoer, and the 


presumption of law is that the person®who has the - 


possession has also the property. 

Mr. C. K. Daphatary with him Mr. M. M. 
Thakore, for the Plaintiffs. 

«Mr, Lalji Gokaldas with him Mr, T. M. 
‘Guido, for the Defendants. 

Judgment. -The plaintiffs have filed 
this suit to recover from the defendant 
the sum of Rs. 4,499-8-0 for the loss and 
damage caused by the destruction of a 
Taxi Ford Car No. Y-899 on July 21, 1926. 
The first plaintiff says in the plaint that she 
was the owner of the car, and that it was 
insured with the second plaintiff company. 
‘The defendant isthe owner of a building 
called ‘Khalakdina Terrace’ situate at 
Gowalia Tank Road, Bombay, and on the 
day in question a portion of the terrace 
of the said building consisting of an 
ornamental structure made of Porebunder 


‘stone and resting over the parapet wall on ` 


the southern side of the building gave 
way and fell on the said car which ‘was 
stationary atthe stand on Tejpal’ Road to 
the south of the building. The car was 
completely destroyed, and the driver receiv- 
ed serious injuries to which he ultimately 
succumbed. The plaintiff contends that the 
portion ofthe terrace fell down owing to 
the defendant’s negligence, and that he is 
liable in damages. The defendant denies 
negligence; and says that the fall was 
due to an inevitable accident, and that 
he is not liable to pay any damages to the 
plaintiffs or either of them. 

The principal issue in the case is one 
of negligence. Generally speaking, it is 
for the plaintiff in an action for negligence 
to establish (a) that the defendant was 
under a duty to take care towards the 
complaining party to avoid the damage 


‘complained of, (b) that there was a breach’: 


of that duty onthe part of the defendant 
and (c) that the breach was the direct and 
the proximate cause of the damage com- 
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plained of. The onus of proving negligence 
mere proof of 
the happening ofan accident is not as a 
general rule sufficient evidence to support 
the action. An exception to the general 
rule, however, occus whenever the facts 
established are such that the proper and 
natural inference arising from them is 
that the injury complained of was caused 
by the defendant’s negligence. Whenever 
there is a duty cast upon the defendant 
to exercise care, and the circumstances 
under whichthe injury happened are such 
that with the’ exercise of the requisite care 
no risk would have ensued in the ordinary 
course of events, the burden is shifted to 
the defendant to: disprove his liability. 
Every accident does not warrant an in- 
ference of negligence, but there may be 
accidents of such a nature that negligence 
is ‘presumed from the mere fact of their 
having happened. The presumption de- 
pends upon the nature of the accident. It 
is usual to refer to such cases under the 
maxim, res ipsa loquitur. A leading illustra- 
tion of such cases is Scott v. London and 
St. Katherine Docks Co. (1) in which the 
plaintiff, a customs officer went ‘to the 
defendant’s docks on business, and in pass-. 
ing from one dodr-way toanother was in- 
jured by six begsof ‘sugar which were 
hung by a chain falling upon him. The’ . 
rule was thus stated by Erle, O.J., at 


pp. 6015: — 


“There must be reasonable evidence of negligence. 
“But where the thing is shown to be under 
the management of the defendant or his seryants 
and the accident is such as io the ordinary course 
of things does not happen if those who have the 
management use proper care, it affords reasonable. 
evidence, in the absence of explanation by the 
defendants that the accident arose from want of care." 
It was held in Byrne v. Boadle (2) that 
there was prima facie evidence of negligence 
where a person going along a highway 
who was injured by the fall of a barrel 
of four from out of the window of the de- 
fendant’s warehouse, and that such evidence 
was sufficient to cast upon the defendant- 
the onus of proving that the accident was 
not caused by his negligence. In Kearney 
v. London Brighton ete., Railway Co., (5) 
the plaintiff was injured by the fall ofa 
brick from the defendant’s bridge. Uock- 
burn, C. J., laid down the rule at p.415t as 
Q) (6865) 3H & O 596; 34 LJ Ex. 220: 11 Jur. 
(N a.) 204; 13 LT (N.s ) 148; 13 W R 4.0; 140 R R 627, 
(2) (1863) 2 H &.0 722; 33 LJ Ex 13; 9L T (x. 8,) 
450; 12 W R279; 133 RR 761. 
(3) (1870) 5 QB 411. 


Page of (1660) 3 H. & O [Ed] 
{Page of (1870) 5 Q 5 [ea 3 
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: out of condition, and an’accident happens 
« from, 
f, they used that reasonable care and diligence which 
“they were bound to use, and the absence of which 


. jects into 


| It follows, 
_ of the injury is explicable, the explanation 
` must .be. given by the defendant. 
_ plication -was made to me in 


” 356 


follows :— pe 

“Where ib is the duty of persons to do their Lest 
to keep premises or astructure of whatever kind 
it may be, in a proper condition and we find it 
there- 
it is incumbent upon them to show that 


it seems to me may fairly be presumed from 


the fact that there was the defect from which the , 


accident has arisen. Therefore, there was some 
evidence to go tothe Jury, however slight it may 
have been, of this accident having arisen from the 
negligence of the defendants; and it was incum- 
bent on thedefendants to give evidence rebutting 


“this inference arising from the undisputed facts ” 


This case was affirmed in appeal: Kear- 
ney V. London & S. Brighton Railway Co., 
(4). All these cases have been discussed by 
Pollock in his Law of Torts, 13th Edition 
and at p. 539 he states ithe rule as follows : — 
. “Where damage is done by the falling of ob- 
a.highway from; a building, the 
modern rule is that the sccidént; in the absence 
of explanation, is of itsclf evidence of negligence, 
In other words the burden of, „proof is on the 
occupier of the building Jf he: cannot show that 
the accideut was due to some cause consistent with 
the repairand careful managemcnt of the structure 
he is liable.” f 
therefore, that if the carse 


An ap- 
this case 
that liberty should ke reserved to the 
‘plaintiffs to call their evidence in rebuttal 
after the defendant had lèd his evidence 
“bo disprove ‘his liability, but I was not 
‘teferred to‘any case in which evidence in 
“rebuttal was allowed to beled. It is for 
‘the plaintiff to lead whatever “evidence he 
wants to with regard to “the facts and 
‘circumstances relating to the 
danis negligence. There must be 
“some reasonable evidence of negligence. 
The plaintiff may rely on the undisputed 
facts and ask the court to draw ihe pre- 
sumpticn of negligence in his favour, or 
he may in‘ addition lead such evidence as 
he likes reluting to the defendant's negli- 
- gence, but he should not as a rule be 
allowed to lead evidence in iebuttal after 
_ the defendant has led his evidence and 
closed his case. That, however, will not 
-in any way lessen the burden that may 
be held to lie upon the defendant. If there 


“is some reasonable evidence of negligence 


“and there are also facts supporting the pre- 
sumption of negligence, it is for the defend- 
` ant to prove facts inconsistent with the 
negligence or facts which rebut the pre- 
sumption. ae 3 
The nëxt question is, whether the first 
(4) (1871)6 Q B 759,40 L J Q B 285; 24L T 913; 
go W R24, x Sl 
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plaintif was at all material times the 
owner of the car in suit. The first plaintiff 
entered into a hire-purchase agreement in 
respect of the car with the Otto Supply 
Company, Ltd., on October 28, 1925, and 
under the agreement she agreed to pay tothe 
company Rs. 686-8-0 before delivery of pos- 
session of the car, andthe balance by twelve 
monthly instalments of Rs. 125 each. . She, 
however, paid in all, at first Rs. 1,090-8-0 
which included the sum of Rs. 686-8-0, 
the excess amount being paid for insur- 
ance premium and other charges, and 
passed twelve hundis of Rs. 125 each in 
favour of the company, the first being 
payable dhe month after date, the second 
payable two months after date, and soon. 
She paid in all eight instalments before 
the date of the accident, and got back 
the eight hundis whichhave been put in. 
After the accident the Otto Supply Com- 
pany recovered on October 9, 1926, the 
sum of Rs. 1,537-8-0 from the second 
plaintiff company with which the car had 
Leen insured, and deducting Rs. £00 in 
respect of the remaining four hundis, the 
Otto Supply Company pail tle balance 
to the first plaintiff on or before October 
18, 1926. The suit was filed on November 
26, 1926. Under the hire-purchase agree- 
ment the first plaintiff was entitled to 
terminate the agreement before the car 
became her property, and it could become 
her property only after payment ‘of all the 
instalments per month or on payment of 
all of them or those that remained pay- 
able in a lump. Until then the first 
plaintiff acknowledged the Otto Supply 
Company, Ltd., as the owners of the car. 
She had admittedly not paid all the in- 
stalments before the date of the accident, 
viz., July 21, 1926, so that at that date the 
car was not her property, aod in factthe 


Otto Supply Company carried on corres- 


pondence with her as owners. On the day 
of the accident the car was smashed and 
was a total wreck, and was disposed of 
on October 6, 1926, by the Otto Supply 
Company on behalf of thé second plaint- 
iff company for a sum of Rs. 50, which 
sum Counsel for the defendant admitted 
was the best price that could be obtained 
for the salvage. On October 14, 1926, the 
first plaintiff's solicitors on “her behalf 
purported to assign all rights in, and the 
ownership of, the car to the second plaint- 
iff company. The first plaintiff was, there- 
fore, not, strictly speaking, the owner at 


‘the date of the accident, and though she 


paid off the remaining ‘instalments by 


1934 
October 18, 1926, the car had been sold 
off and did not belong to her at the date 
of the suit. The first plaintiff was, there- 
fore, not the owner, strictly speaking, at 
the date of the suit either. The cause of 
action, however, accrued to her on the 
date of the accident, and at that date she 
was in the position ofa bailee. As such 
she is entitled to maintain an action against 
a third party who does not claim under 
‘the bailor according to s. 180 of the Indian 
Contract Act. As abailee sheis not the 
agent of the bailor, and she can sue and 
claim the full damages for loss due to 
the alleged negligence of the defendant 
without prejudice to the rights of the 
bailor to adjust with her.the amount of 
damages when recovered: See Hals- 
bury’s Laws of England Vol. 1, 2nd 
Edn., pp. 766, 767, Ramnath Gagoi 
v. Pitambar Deb Goswami (5), Counsel 
for the defendant argued that it was not 
pleaded in the plaint that the first 
plaintiff was a bailee, but her legal 
position is a point of law. Even if she 
was merely thehirer, she had engaged a 
chauffeur and purchased accessories to ply 
the car for hire in Bombay, and under 
the circumstances, as was pointed out in 
Croft v. Alison (6), she could be properly 
described in the plaint zs the owner of 
the car. As bailee she was in possession. 
- Possession is a title against the wrong- 
doer, and the presemption of law is that 
the person who has the possession has also 
the property. I, therefore, hold that the 
first plaintiff could maintain this suit as 
“the owner” of the car. 

I will now deal with the important ques- 
tion in the suit, vie, whether the fall 
of the ornamental structure on the terrace 
of the defendant's building was due to 
the defendant's negligence. It is a 1ule 
of the English common law that an owner 
or occupier of propcrty must keep it in 
a reasonably safe condition and repair as 
regards the persons being or passing near 
the property as of right, and he is liable 
for negligence to person or property or 
both ifthe injury is caused ‘by want of 
gut: 1 condition and repair. He is liable 
if the injurious agency is entirely under 
his control, and especially if that agency 
is inanimate. I have already held that 
it was for the plaintifs to lead all their 
evidence first, if they relied on any, relat- 
ing to the defendant's negligence. Plaint- 

(5) 31 Tod Cas. 430; 43 O 733 at p. 742; 220 LJ 


3.9; 21 0 WN 632. 
(3) (1821) 4 B & Ald 590; 23 R R 407, 
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iffs led all their evidence accordingly, 
and apart from the facts they sought to 
establish, there is, in my opinion, a pre-, 
sumption of negligence against the defend-. 
ant according to the maxim, 1es ipsa: 
loquitur. It has been said that “buildings 
properly constructed do not fall without 
adequate cause,” and itis, therefore, for 
the defendant to rebut the presumption 
and give areasonable explanation for the 
collapse which caused the damage. In 
the course of the correspondence that 
‘passed between the first plaintiff and the 
defendant after thesuit, the first plaintiff 
was asked to give particulars of the de- 
fendant’s negligence, and by her attorney's. 
letter dated February 9, 1927, she 
gave some of the particulars of negli- 
gence on which she wished to rely, 
viz., (2) neglect to supervise to keep the 
ornamental structure in proper condition, 
(b) neglect to keep it safe for those lawfully 
using the road, (c) absence of dowels (iron 
pieces) by which two stones can be held 
together, and (d) weakness of the joints 
between the stones and alsowant of proper 
cementing of the stones. The first plaint- 
iff promised to send further particulars, 
but failedto do so. An issue was raised, 
whether the fall of the portion of the terrace 
was due to the defendant's negligence, . 
particulars whereof are given in the said - 
letter, and Counsel for the defendant 
argued thatthe plaintifis mnst be confined 
to the said particulars. The plaintiffs, 
however, raised an additionaliss ie, whether ` 
the fall of the portion of the terrace was 
due tothe defendant's negligence, meaning 
the defendant's negligence generally. It 
was contended that the evidence led by the 
plaintiffs went beyond those particulars, 
but, in my opinion, it only contains details 
which can be ultimately referred to the 
particulars given inthe letter. According 
to the doctiine of res ipsa loquitur itis for 
the defendant to show some cause for the 
collapse consistent with reasonable care on 
his part, and even his evidence has travelled 
beyond the allegation contained in the 
written statement. Moreover, all the evi- 
dence is now before the court, and it has to 
be considered in order to ascertain the 
liability of the defendant. j 
There were in all nine such ornamental 
structures on the terrace, of which four 
were onthe south side, and the structure 
that fell was the easternmost on the south 
side. Thelength of the structure that fell 
was abouttwelve to thirteen feet. Its total 
height wae ten feet six inches from the 


358 


terrace level. Its thickness or width at the 
top was about three feet. Its thinnest part 
was only ten inches in width. It restedon 
aparapet wall which was three feet high 
and about, ten inches thick. Its shape 
appears from the figure enclosed in red 
pencilin the south side elevation plan, 
Ex. K, and also from a rough drawing put 
in by the defendant's engineer which is 
Ex. 12. It was not exactly in the form of 
an arch, but it had an arch effect, as the 


two uppermost cornices which are also. 


called winged consoles or flying consoles 
were worked up in the form of an arch. 
The central stone of the arch or thekey of 
the arch is called the cartouche. The 
structure lay between two pillars going up 
from the first floor level. Two pilasters or 
square columns at each end were built in 
the parapet wall, and the outside face of 
the pilasters were carved out into S shape 
projections called consoles. These pilasters 
supported the arch, Each stone directly 
over the pilaster is the springing of the 
‘arch. The stones between the springing 
and the cartouche are called boussoirs. 
The stones forming the arch radiated 
towards the centre. The springing of the 
arch was supported by an abutment on 
each side. Each pilaster was sixteen inches 
wide, The thinnest part of each console is 
sixinches in width, and its thickest part 
from the back of the parapet well up tothe 
front is about twenty and a half inches. 
On each side ofthe pilasters is a corbel or 
bracket resting :n the p:rapet wall. 
[His Lordship referred to: the oral evi- 
dence adduced in the case and proceeded.] 
Thave now dealt with all the evidence 
which wasled in order to determine the 
real cause of the collapse. Allihe causes 
mentioned were suggested as probable 
causes, but the evidence shows that the 
cause deposed to by Mr. Batley is the 
only. probable cause and nearest the truth, 
viz, the breaking of the stonesin one of the 
two consoles and the pilasters due to an 
internal flaw which led to the gradual dis- 
integration of the inside material of the 
stone by being soaked in rain water. 
This inward disintegration. could not be 
easily detected, especially if the stones 
were oilpainted, as in fact they were. In 
the case of Kearney v. London Brighton, 
c, Railway Co. (3) referred to before, in 
which the brick fell from a Railway bridge 
built only about, three years before the 
‘date of the accident, the plea of res ipsa 
loquitur put forward by the plaintiff was 
not met by any evidence on the side of-the 


PAULINE DSOUZA V. CASSAMALLI JaIRAJBHOY 


14710 


defendants at all, and one of the Judges 
who disagreed with the majority wentso far 
as to say that it was for the plaintiff to 
have proved facts to show that any one 
might have seen on inspection that the 
brick was loosened and about to fall. In 
Tarry v. Ashton (7) the overhanging lamp 
weighed forty or fifty pounds and project- 
edseveral feet across the pavement, and 
three orfour months before it fell defend- 
ant was' made aware that it was getting out 
of repair. In Pritchard v. Peto (8) a piece of 
projecting cornice fell on the plaintiff who 
went to the defendant's house to collect 
money due to him, andit was held that the 
defendant was not liable, as it was not 
shown that she was aware or ought to have 
been aware of the defect. That was, how- 
ever, the case of a duty of the owner or 
occupier of a house towards an invitee, and 
that duty has been defined by Willes, J., 
in Indermaurv. Dames (9) as follows, viz., 
to use reasonable care ‘to ‘prevent damage 
from unusual danger.” I have already 
stated that it was for the defendant to show 
that the happening of the accident was 
consistent with reasonable care on his part. 
In Fowkes v. Poulson (10) the plaintiff was 
injured by the fall of one bale out of several 
which were let down by a crane, and 
Lindley, L. J., held that he did not mean to 
say that it might not be possible to prevent 
the bales from slipping 

“if the lowering was conducted with all the care 
which would be applied to a scientific experiment, 
but the question was whether, looking at the 
matter froma business point of view, the slippiug 
of the bale could have been prevented with any 


amount of reasonable care, whatever might have 
been the cause of the slipping... . ‘ 


It was held in that case that the defend- 
ants were not liable. In my opinion, the 
defendant in this suit has answered the 
prima facie case made out against him, and 
discharged the burden that lay upon him 
to disprove his liability. It was really un- 
fortunate that the accident led not merely 
to loss of property but to the loss of human 
life; but it was an inevitable accident 
which could not have been prevented by 
eres of reasonable care, caution and 
skill. 

In view of my finding on the issue of 
negligence, it is not necessary to gointo the 
question of damages. The plaintiffs have 


‘annexed tothe plaint a statement of the 


() (1876) 1 Q BD 314; 45L J Q B 260; 34L T 97; 
24 W R 681, : 

(8) (1917) 2 K B173; 86 LJ K B 1292; 117 L T 145; 
15 L G R 860 


(9) (1866) 1 O P 274 at p. 288. 
(10) (1£92)8 T L R 725 
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particulars of the damage caused by the 
collapse, but its correctness is disputed by 
the defendant. 

The suit must, therefore, be dismissed. 

T have now heard Counsel on the question 
of costs, The mainissue in the suit was 
one of negligence, and substantially the suit 
has been decided in favour of the defend- 
ant. With regard to the first issue Counsel 
for the defendant argued in the beginning 
that the suit was not maintainable as the 
first plaintiff was not the owner of the car. 
It was ata later stage argued by Counsel 
for the plaintiffs that even if the first 
plaintiff was not the owner, she was in the 
position of a bailee,and could be described 
as “owner” and thus maintain the action. 
That position, however, is not clearly iadi- 
cated in the plaint, nor was it set up from 
the commencement of the hearing. Tak- 
ing everything into consideration, the suit, 
in my opinion, must be dismissed with 
costs. 

N. Suit dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 99 of 1932 
February 22, 1933 
RANKIN, (t. J., AND PEARSON, J. 
KALURAM MARWARI—AppELLINT 
VETSUS 
MATILAL—Resron pent 
Civil Procedure Code (Act V of 1903), O ANTI, rr. 
53, 68 —Letters Patent (Cal, cl. 15--Original Side— 
Order in claim case —Letters Patent Appeal, compe- 
tency of : i 
in view of the words of O. XXI, r 63, Oivil Pro- 
cedure Code, no appeal lies under the Letters Patent 
from an order made in a claim case on the Original 
Side of the High Oourt. Sahapathi Chetti v. Nara- 
yanasami Chetti 11) and C. V. Venugopal Mudali v, 
C Venkutasubbiah Chetty (2), distinguished, Jamal 
Brothers & Co,Ltd, v. Chip Moh & Co (3), referred 
to. 
. Quere,—Whether an order in a claim case is a 
Sudyment’ within the meaning of the Letters 
Patent. sn 
Appeal from the original order of Ameer 
Ali, J., dated July 25, 1932. 
Messrs. S. N, Banerjee and S.C. Mitter, 
for the Appellant. 
Messrs. N. N. Sircar and N.C. Chatterjee, 
for the Respondent. | 7 
_ Rankin, C.J.—In my opinion this appeal 
fails. A certain firm, which I will call 
the Mamrajfirm,is said to have been 
dissolved in 1928, but, at any rate, in 1930, 
a suit was brought against it. The writ 
of summons was served by registered 
post, the postal package being refused. 
On March 2, 1931, there was an ex parte 
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decree for Rs. 4,500. On April 6, 1938, the 
defendants obtained at Asansol a decree 
against another firm called Gurmukrai 
Ramgopal for a somewhat larger sum of 
Rs. 5,432. On April 12, 1932, the plaintiff 
obtained, in, the present suit, an interim 
injunction against the Mamraj- defendants, 
restraining them from realizing this de- 
cree of Asansol. On April 14, it is said that 
the interim injunction was served. On 
April 20, the notice of motion was heard 
ex parte and the injunction was continu- 
ed. Onthe same day, an order -for at- 
tachment was made on the decree at As- 
ansol, wherein the defendants in this suit 
were the decree-holders. On April 25, the 
defendants are said to have assigned to 
the present appellants aJl their interest 
under the decree. It is said that the at- 
tachment under the order of April 20, was 
not completed by notice to the Asansol Court 
until April 26. me 

On June 13, summons was taken out by 
the appellants against the plaintiff in the 
present suit. That summons may be re- 
garded intwo ways. It may he regarded 
as an incompetent application by a third 
party to set aside the order of attachment 
which was made against the judgment- 
debtors or it may be regarded as an ap- 
plication to the court under O. XXI, r.-58, 
Civil Procedure Code,in the nature ofa 
claim to the: property which had been at- 
tached. Mr. Banerjee, for the present ap- 
pellants, does not seek to support the 
application asone of the character first 
mentioned and he disclaims any conten- 
tion to the effect that he would havea 
right to apply to set aside the attach- 
ment. He says -and we may take it—that 
his case is really a claim t) property, 
which has been attached; in other words, 


-the applicaticn, which the learned Judge 


has dismissed, isan application under r. 58, 
O. XXI. That being so, we have to consider 
the effect ofr. 63, O. XXI, It says: , 

“ Where an objection, is preferred, the party against 
whom an order is made, may institutea suit to 
establish the rigùt which he claimsto the property 
in dispute, but, subject to the result of such suit,-if 
any, theorder shall be conclusive.” 


Now, so far as I know, it has always 
been considered by this court.that the con- 
cluding words of that rule prevent any 
appeal from being brought from the 


original side from an order made in a claim 


case; but Mr. Banerjee has directed our 
attention to the circumstances that there 
is some authority the- other way. The first 
case is the case of Sabhapathi Chetii v, 


£60 
Narayanasami Chetti (1). But an examina- 
tion of that case shows that the point upon 
what was then s. 283, Civil Procedure Code 
of 1882, was not laid before the court at 
all. The Court dealt with and negatived two 
arguments: one an argument under ss. 588 
and 591 of the Code of 1882 and another, an 
argument to the effect that an order ina 
claim case was not a judgment within 
Art. 15, Letters Patent. That appears 
to meto be nò authority. It is said 
however that in the caseofC. V.Venu- 
gopal Mudali v. C. Venkatasubbiah Chetty 
(2), a Division Bench, thinking that the 
Madras practice had been for a long time 
to entertain appeals from orders in claim 
cases, though recognizing the infirmities of 
the reasoning in Sabapathi's case (1), held 
that an appeal-under the Letters Patent 
was not excluded by O. XXI, r. 63. So far 
as there was any reasoning in that case, it 
would seem that the reasoning was this: 
that s. 283 of the old Code was in the same 
position as s. 588. The reasoning seems to 
be that the principle generalia specialibus 
non derogant was equally applicable to 
s. 288. That argument appears to me to be 
unacceptable. 

Assuming that the application to the 
learned Judge was an application autho- 
rized by r. 58, O. XXI, then r. 63 is a definite 
prohibition of appeals from orders made 
in cases coming under r. 58. Thatisa 
particular provision for a particular elass 
of cases and toread gs. 15, Letters Patent, 
as permitting applications to be made under 
r. 58, but on different terms altogether from 
those prescribed with reference 10 those 
particular applications is, to my mind, in- 
correct. We have also been referred to the 
case of Jamal Brothers & Co. Lid. v. Chip 
Moh & Co. (3). Inthat case, it would appear 
that an application under r. 58 was dis- 
missed on the ground that it had not been 
broughtin time and it was held that in 
that case the order was nota “ judg- 
ment” within the meaning of Art. 
15; Letters Patent. I desire to reserve my 
opinion as to whether it can be contended 
that an order in a claim case is not a 
“judgment ” under the Letters Patent. It 
may be that something depends on what 
the order is: whether it is an order dis- 
missing it without inquiring into the merits, 
whether itis an order allowing a claim or 
whether it is an order dismissing aclaim. 

(1) 25 M 555; 11M LJ 3 6, 

(2) 28 Tnd. Cas 367; :9 M 1196; 17 MULT 208; 
(1915) M W N 211. 

{°) 104 Tnd. Cas. 330; AIR 1927 Rang. 287; 5R 
881; 6 Bur. L J 162, . 
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Without in any way committing myself to 
the view that the order complained of here 
is not a“ judgment” Iam of opinion that 
no appeal lies by reason of the terms of 
O. XXI, r. 63. The appeal therefore must be 
dismissed with costs. - 

Pearson, J.—I agree. 

A, Appeal dismissed. 


BOMBAY HIGH COURT 2 
Second Civil Appeal No. 807 of 1930 
July 11, . 933. 
SHINGNE, J. 
NARAYAN BALKRISHNA 
THAKURDESAI—Derenpant 
—APPELLANT 


VETSUS 
VAMAN NARAYAN BHAVE 
— PLAINTIFFS — RESPONDENTS. 

Bombay Khoti Settlement Act (I of 1880), s. 10— 
Mere contract to sell khoti lands by tenant without 
khot's consent— Whether amounts to transfer of the 
lands—Provisions of s, 10, whether penal in nature— 
Transfer of Property Act (IV of 1882), s 54. 

Under 3.54, Transfer of Property Act,a contract 
for sale of immovable property does not of itself 
crate any interest in the property agreed te be sold. 
Consequently, a mere contract to sell khoti lands by 
atenant without consent of the khot will not be 
sufficient to amount to a transfer and will not attract, 
the operation of s. 10, Bombay Khoti Settlement Act 
and place the land at the disposal of the khot. 

The provision in s, 10 is ofa penal nature and 
must be construed strictly. 
referred to. 


S. O. A. from the decision of the District 
Judge at Ratnagiri, in Appeal No. 181 of 
1929, confirming that of the Second Class 
Subordinate Judge at Rajapur, in Civil Suit 
No. 164 of 1928. 

Mr. P. V. Kane, for the Appellant. 

Mr. A. G. Desai, for the Respondents. 

Judgment.—The plaintiffs who are 
occupancy tenants of the suit lands brought 
this suit for possession of the lands alleging 
that the defendant was an annual tenant. 
The defendant set up permanent tenancy. 
Both the courts found against him on the 
point. The finding is supported by evi- 
dence. Jt was contended that the finding 
was erroneous inlaw. I do not think that 
this contention should be allowed. It is 
clear from the evidence in the case that the 
lands had been let in 1864-1865 to another 
tenant. This precludes the defendant from 
contending that the tenancy was ancient. 
Another point that was raised on behalf of 
the defendant (whois a khot of the village) 
was that the plaintiffs without the consent 
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Krishnajiv. Gangaji (24, 


.of the khothad agreed to sellthe suit land 


to one Nilkanth Desai for Rs, 400, and in 
pursuance of the contract the consideration 
was paid to the plaintiffs; As to the pay- 


| 1984 


ment of the consideration the evidence is not’ 


convincing, and even assuming that the 
amount was paid, it is admitted that the 
purchaser was not placed in possession of 
the property wbich continued to be with tha 
plaintiffs. It is also clear that no ‘re- 
gistered document of sale was passed. Mr. 
Kane for the defendant-appellant oontend- 
ed that the expression “does any act 
purporting to transfer such land” in s. 10 
of the, Khoti Settlement Act includes 
the case of a contract to sell, In my 
judgment, this construction is not correct, 
Section 10 of the Khoti Settlement Act 
will have to be read with s. 9 of the 
Act, Section 9 enacts that occupancy 
tenants’ rights shall be heritable, but 
shall not be otherwise transferable with- 
out the consent of the khot unless in cases 
where the right of the transfer has been 
exercised or granted as mentioned in the 
section. Section 10 enacts that if the land 


in the holding of a privileged occupant- 


lapses for failure of heirs, or is forfeited 
on the occupant’s failure to pay the rent 
due in respect thereof, or that if any 
occupancy tenant resigns the land or any 
portion of the land in his holding or 
does any act purporting to transfer such 
land or any portion thereof or any 
interest therein without the consent of 
the khot (except in the cases provided 
for in s. 9), such land shall be at the 
disposal of the shot. Reading the two 
sections together, it is clear that what 
is intended is a cimpleted transaction 
either by way of lapse, forfeiture, re- 
signation. or transfer, and the words “does 
any ac; purporling to transfer such land” 
do not include the case of a contract to 
sell. It may be that in the case of a 
contract to sell an occupancy holding, the 
managing khotmay give consent to the 
transfer and the transaction will. then 
be good: Vide Ibrahim v. Krishnaji (1). 
If so, it will not be correct to allow the 
contention advanced by Mr. Kane. It is 
not necessary to consider whether the 
provision in s. 10 was enacted in the 
interest of the shot alone or was meant 
for the benefit of both the khoé and the 
occupancy tenant. The provision is, how- 
ever, of a penal nature and must 
be construed strictly: Krishnaji v. Gan- 
gaji (2), Lastly, by s. 54 of the Transfer 
of Property Act, a contract for the sale 
of immovable property does not of itself 


(1) 80 Ind, Oas. 458; 26 Bom. L R421; A I R 1924 
Bom 459, 


` (2) 93 Ind. Cas. 123; 28 Bom. L R 71; A I R 1926 


Bom. 165; 50 B 189, 
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create any interest in the property agreed 
to be sold. It is therefore, clear that 
a mere contract to sell will not be 
sufficient to amount to a transfer and 
will not attract the operation of s. 10 
and place the land at the disposal of the 
khot. It may also be noted that the 
meaning given to the word “purport” in 
Webster's Dictionary does not go to the 
extent of supporting the argument ad- 
vanced on behalf of the appellant. I 
therefore dismiss the appeal with costs. 

N. Appeal dismissed. 


LAHORE HIGH GOURT 
Second Civil Appeal No. 1035 of 1931 
November 7, 1933 
Jat Lat, J. 
Musammat VIRO ` DEFENDANT 
~ APPELLANT 
VETSUS 
WARYAM SINGH AND ANOTAER— 
PLAINTIFF3 AND OTHERS— 
DEFENDANTS - RESPONDENTS. 
Customary Law (Punjab)—Tarkhans of village 
Chattiana, Tahsil Muktsar, Disirict Ferozepore— 
Whether governed by custom~Presumption as to 
custom, if arises only in case of agriculturists— 


Burden of proof of custom, 

Tarkhans of village Chattiana,. Tahsil Muktsar, 
District Ferozepore, are not governed by Customary 
Law but they follow their personal law. 

A {resumption that partied follow the Customary 
Law in matters of alienation only arises in the case 
of agricultural classes and Tarkhans are not an agri- 
cultural class. The burden of proving that they 
follow the Customary law is on the persons challeng- 
ing analienation as being prohibited by Customary 


aw. 

S.C. A. from the decree of the Senior 
Subordinate Judge, Ferozepore, dated 
March 13, 1931, reversing that of the Sub- 
ordinate Judge, Third Class, Muktsar, dated 
July 3, 1980. 

Claim :—Fora declaration to the effect 
that the will registered on August 7, 1928, 
by Darbara Singh, son of Bahal Singh, 
father of defendant No. 1, caste carpenter, 
resident of the village Chattiana, Tahsil 
Muktsar, in respect of occupancy land 86 
kanals 5 marlas and 2 dwelling houses. 

Mr. L. C. Mehra, for the Appellant. 

Mr. Din Dayal Kapur, for the Respondent. 

Judgment.—The respondents in this 
second appeal instituted a suit for a 
declaration that a will executed by one 
Darbara Singh was invalid as it related to 
ancestral property and the parties were 
governed by custom which prohibited a 
sonless proprietor, which Darbara Singh 
was, from alienating ancestral immovable 
property except for legal necessity. By. his 


362 


will Darbara Singh had bequeathed his 
property including houses and occupancy 
rights in some land to his daughter Mus- 
ammat Viro. The trial Court held that it 
had not been established that the parties 
followed custom. It was definitely of 
opinion that they followed personal law. 
The suit was consequently dismissed. 

On appeal the Senior Subordinate Judge 
heldthat one of the housesin dispute had 
not been proved to be ancestral and that 
the rest of the property had been proved 
to be ancestral and thatthe parties fol- 
lowed custom. "He also held that with 
regard to the occupancy rights s. 59 of the 
Punjab Tenancy Act applied and accord- 
ing to that section the occupancy rights 
could not be willed away. 

It is contended on behalf of the appellants 
that this view ofthe Senior Subordinate 
Judge is erroneous. It is not, however, neces- 
sary to give a definite decision on it though 
the contention issupported by some authority 
because in my opinion this - appeal must 
succeed onthe main question involved in this 
case which is whether the parties are go- 
verned by the Customary Law of the Provi- 
nce in the matter of alienation. The parties 
are Tarkhans and liveina village. Their 
main occupation is carpentry though they 
supplement their income by cultivating 
land. This, in my opinion, is quite clear 
from the evidence of two witnesses, Sarwan 
Singh and Indar Singh, produced on behalf 
of the defendants. The plaintiff produced 
four witnesses, Kheta Singh, Charan Singh 
Munshi Singh and Jiwan Singh and it 
is curious that they are all Jats. Thus no 
witness belonging to the brotherhood of the 
parties has been produced by the plaintiffs 
to prove the existence of the custom relied 
upon by them, Kheta Singh hadto admit 
that marriages‘among the Tarkhins of 
this village are performed as in the case 
of the Hindus who follow personal law, 
Charan Singh admitted that Darbara Singh 
had akharas in one of the houses in dis- 
pute, that isa flour mill. Of course, these 
four witnesses for the plaintiffs say that 
the parties have no occupation except 
that of agriculturists but this, in my 
opinion, is incorrect and I am not prepared 
to believe the statement of these witnesses. 

A presumption that parties follow the 
customary law in matters of alienation 
only arises in the case of agricultural 
classes and Tarkhans certainly cannot be 
said to be an agricultural class, The 
burden under the circumstances was rightly 
placed on the plaintiffs and in my opinion 
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they have failed to discharge it. A copy 
of a judgment dated February 21, 1912, in 
Suit No, 38 of 1911 decided by the Munsif 
First Class, Ferozepore, Anokha Singh v. 
Nihali has been relied upon on bee 
half of the plaintiffs, In the first instance 
it is not shown that the case related to the 
Tarkhans because the parsies are all 
described ae Lohars. If, however, it re- 
lated to the class to which the parties belong 
then it is obvious that the term ‘Lohar 
describes a profession which is a non-agri- 
cultural profession, Moreover the decision 
inthat case that the parties followed cus- 
tom was not necessary for the purpose of the 
case which related to an alienation by a 
female as the sam3 coisequence would 
have followed ifthe parties had been go- 
verned by their personal law. This judg- 
ment therefore, is of no assistance in decid- 
ing the present case andin any case is 
not sufficient to discharge the burden which 
was onthe plaintiffs to prove the existence 
of the custom. 

I hold, therefore, thatithe parties in the 
cass follow the personal law and therefore 
the plaintiffs have n^ locus standi to institute 
the suit. I accept this appeal and revers- 
ing the decree of the Senior Subordinate 
Judge, restore that of the trial Court with 
costs throughout, 

N. Appeal accepted. 

_ BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 131 
of 1932 
Septem ber 23, 1952 
B. J, WADIA, J. 
NARBHERAM JIVRAM PUROHIT— 
PLAINTIFF 
versus 
JEVALLABH HARJIVAN—Derenpants 

Bombay High Court Rules, 1930, r. 58—Junisdiction 
—Powers of High Court Judges—Succession Act 
(XXXIX of 1925), s. 263— Revocation of probate— 
Proper procedure—Petition on testamentary side of 
High Court—Necessity of. 

Every Judge of the High Court is, under r. 58 
of the Bombay High Court Rules, compstent to 
discharge all the functions connected with the High 
Court on its Original Side, that is, he has full 
powers to exercise all or any part of the jurisdiction 
«vested in the High Oourt on its Original Side, The 
hearing and determination of testamentary and 
intestate matters form a partof that jurisdiction, 
ani therefore any Judge may exercise it, subject 
only to the assignment of business under r. 60 for 
the sake of convenience in the due administration of 
justice. 

The procedure for revocation of probate ia not by 
suit in the Ordinary Original Oivil Jurisdiction of 
‘the High Court but by petition filed to have the 
probate revoked by the court in the exercise of its 
testamentary and intestate jurisdiction. Ramanandi 
Kuer v, Kalawati Kuer (13), referred to. 
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Mr. M.P. Amin, for the Plaintiffs. 

Sir Chimanlal Setalvad, with him Mr. A. 
C. Amin, for the Defendants. 
` Judgment.—One Hirabai, widow of 
Madhavji Makanji died at Bombay on or 
‘about January 1, 1932, leaving a will dated 
December 20, 1931, of which the defendant 
is the executor. Defendant applied to this 
court for probate on July 12, 1932, and 
probate was granted to him on August 5, 
1932. The plaintiffs say that they are the 
sons of a cousin of the deceased and claim 
to be her heirs. On Augus 20, they filed 
this suit praying for a declaration that 
they are the heirs of the deceased Hirabai, 
that the will is not her valid and lawful 
will, that the grant of probate may be 
revoked, and that it may be declared that 
the plaintiffs as heirs of the deceased are en- 
titled to the estate left by her and that 
the same may be handed over to them, and 
for other reliefs. On August 22, 1932, the 
plaintiffs took out anotice of motion for 
an order revoking the grant of probate and 
for appointment of a Receiver and for in- 
junction. Inthe argument a preliminary 
point was raised on behalf of the defend- 
ant, namely, whether the High Court in 
the exercise of its ordinary original civil 
jurisdiction had jurisdiction to try the 
suit, as it contained a prayer for revocation 
of probate which was granted by this‘court 
in the. exercise of its testamentary and 
intestate jurisdiction. The defendant con- 
tended that the suit and the notice of 
motion should be dismissed. The suit was 
accordingly set down on board for argu- 
ment on this preliminary point. 

It was contended oa behalf of the 
defendant that if the grant of probate 
wasto be contested, it must be contested 
before the court sitting as a Court of Pro- 
bate, that is, sitting on the testamentary 
side in the exercise of its testa- 
mentary and intestate jurisdiction and 
not in the exercise of its ordinary 
civil jurisdiction. The provisions of the 
Indian Law regerding the grent. of pro- 
bate and letters of administration to the 
estate of a deceased person are to be found 
in the Indian -Succession Act, 1925. 
Chapter 1 of Part IX deals with the grant 
of probate and letters of administration. 
Chapter III deals with the alteration arid 
revocation of grants, and Chap. IV with 
the practice in granting and revoking 
probate and letters of administration. An 
application for probate ofa will is to be 
made by petition to the High Court, or 
under s, 264 of the Act to the. District 
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Judge in all cases falling within his dis- 
trict, The application to the High Court 
for probate must be made by petition in 
Form No, 3, and an application for letters 
of administration must also be made by 
petition in Form No. 88 of the High Court 
Rules and Forms. Such petition is inti- 
tuled:— 

“Iy par HIGH Court or JUDIOATURE AT 

Bo {BAY 

TESTsMENTARY AND INTESTATE J URISDIOTION.” 
If the application is unopposed, the grant 
from the Registry follows asa matter of 
course and is drawn up by the Prothono- 
tary and Senior Master of .the Court. If 
itis opposed, a caveat is filed, and on an 
affidavit in support of the caveat being 
filed the proceedings are turned into a 
suit, andthe suit is numbered. There are 
separate numbers for suits filed on the 
Testamentary Side of the Court. The grant 
of probate or letters of administration 
or the refusal thereof depends upon the re- 
sult of the suit. 

It is clear, therefore, that the grant issues 
from the High Court in the exercise of its 
testamentary and intestate jurisdiction, 
and.when an application is made to re- 
voke the grant, the question arises whether 
such an application can be made only by 
way of proceedings instituted in the court 
out of which the grant issued, or whether it 
can also be made to the court exercising 
its original civil jurisdiction. Counsel 
for the plaintiffs, by way of analogy only, 
as I takeit, referred in the first place to 
the jurisdiction of the High Court of Judi- 
cature in England. In England, before 
the Judicature Act was passed in 1873, it 
was held that when tha court having 
jurisdiction, that is, the spiritual or Eccle- 
siastical Court, granted probate or letters 
of administration, the probate or letters, 
so long as they were unrepealed could 
not be impeached inthe Temporal Courts: 
See Allen v. Dundas (1) and . Attorney- 
General v. Partington (2). By the Judi- 
cature Act of 1873 the several courts 
exercising different functions were consoli- 
dated together into one Supreme Court 
of Judicature of England, divided into 
Her Majesty’s High Court of Justice and 
Her Majesty’s Court of Appeal, and under 
s. 16 of that Act the jurisdiction vested 
in orcapable of being exercised by such 
Courts, which included the Court of Pro- 
bate, was transferred to or vested in the 


(1) (1879) 3 T R125. 
(2)-(1864) 3 H & O 193: 33 LJ Ex. 281; 10 Jur. (x, 8.) 
825; 10 L T751; 13 W R54. ~- ~. ; wo 
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High Court of Judicature. Other Judica- 
ture Acts were passed alter 1873, and now 
under the Supreme Court of Judicature 
(Consolidated) Act of 1925, which consolidat- 
ed the Judicature Act fromji873 to 1910 and 
other enactments relating to the Supreme 
Court and the administration of justice 
thereunder, there is also one Supreme Court 
of Judicature in England, similarly divided 
into the High Court and the Court of Ap- 
peal. Under s. 4 (1) of the Act of 1925, as 
amended in 192%, the High Court is to 
have three divisions “for the more conve- 
nient despatch of business,’ namely, the 
Chancery Division, the King’s Bench Divi- 
sion, and the Probate, Divorce and Admiral- 
ty Division. Section 4 (4) provides that 
without prejudice to the provisions of the 
Act relating tothe distribution of business 
of the High Court, all jurisdiction vested in 
the High Court under the Act belong to all the 
divisions alike. Sections 55 and 56 regulate 


the distribution of business and the assign-. 


ment of business to thethree divisions. The 
result, therefore, is that a Judge belonging 
to any division has jurisdiction to hear any 
action within the jurisdiction of the High 
Court. He may retain and deal with an 
action wrongly assigned’ to his division, or 
he may refuse to exercise his juisdiction 
over it, and under s. 58, transfer it to the 
proper division where it can be morecon- 
veniently and appropriately dealt with., In 
Russian Commercial and Industrial Bank 
v. British Bank for Foreign Trade, Lid. 
(3), Lord Dunedin pointed out that the 
Chancery Division was not inthe strictest 
sense of the word a separate court from the 
High Court of Justice and at p. 460* 
Lord Wrenbury stated that the High Court 
of Justice was after all one court although 
divided into divisions and with certain 
business assigned to one division to the 
exclusion of another. In Pinney v. Hunt 
(4), Jessell, M. R; held that a Judge of the 
Chancery Division had under the Judicature 
Act jurisdiction to grant probate but that it 
would not be using a sound discretion in 
exercising it, apart from the inconvenience 
caused by allowing the peculiar business 
of the Probate Division to be distiibuted 
over all the other divisions. In In re Ivory; 
Hankinv. Turner (5) letters of administra- 
tion were granted to the brother of the 
deceased. Plaintiff then commenced an 
action in the Chancery Division for the ad- 

(3) (192) 2 A O 438 abp. 447; 90L JKB 1089; 
126 L T 35; 37 TL R919; 658 J 733. 

(4) ( 877) 6 Oh D 9%; 26'W R69. 

(5) (1878, 10 Ch D372; 29L T 285;27 W R 20. 
“Page of (1921) 2 A, O.[Bd,] E5 
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ministration of the estate of the deceased, 
alleging that he was the next of kin. It was 
held by Lush, J., that letters of administra- 
tion were conclusive that defendant.was one 
of the next of kin, and the proper course’ 
for the plaintiff was to apply to the Probate 
Court to have the letters of administration 
re-called. These decisions were followed in 
Bradford v. Young (6) in which it was held 
that though the Chancery Division might 
have jurisdiction to recall the probate of a 
will, it ought not as a general rule to exer- 
cise it. There is also an observation of the 
Lord Chancellor in Stead v. Smith (7) “that it 
will always be bornein mind that all legal 
proceedings ought tobe so far as practicable | 
localized for the conveniencé of those con- 
cerned either in litigation or in any other 
legal business which may come before any 
officers of the court.” f 

In India the jurisdiction of the High Courts 
and of the Judges comprising the courts is 
determined (1) by the High Courts Act of 
1861, also known as the Charter Act (2H & 
25 Vic. c. 104), which was an Act for estab- 
lishing High Courts of Judicature in India, 
() by the Letters Patent issued thereunder 
and (3) by the Rules framed by each High 
Court under the authority conferred upon 
it by the Act. Section.9 of the Act provides 
that the coart “shall have and exercise” all 
such jurisdiction as Her Majesty may 
by Letters Patent grant and direct, the 
court being comprised of the Chief Justice 
and the Judges appointed by Her Majesty. 
Section 13 empowers the court to make 
rules providing “for the exercise by one or 
more Judges or by Division Courts consti- 
tuted by two or more Judges of the said 
High Court of the original and appellate 
jurisdiction vested in such court, 
in such manner as miy appear to such 
court to be convenient for the due adminis- 
tration of justice”. The High Court of Bom- 
bay was established under the Letters 
Patent, and when established it was to have 
and to exercise all such Civil, Criminal, Ad- 
miralty, and Vice-Admiralty, Testamen- 
tary Intestate, and Matrimonial Jurisdic- 


‘tion, original and appellate, and all suca 


powers and authority for, and in relation 
to, the administration of justice in the 
Presidency as Her Majesty might by the 
Letters Patent grant and direct. Clause 34 
of the Letters Patent provides for the 
testamentary and intestate jurisdiction of 
the High Court of Bombay. Unders. 106 
of the Government of India Act, 1915, the 


(6) (1884) 26 Oh D 656; 54 LJ Oh 96; 32 W R 901; 
50 LT 70 | 
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High Couris are to have such jurisdiction, 
Original and appellate, as are vested in 
them by Letters Patent, ands, 108, similarly 
empowers the High Court to make its own 
rules for the exercise by one.or more 
Judges or by Division Courts of the original 
and appellate jurisdiction vested init. In 
the exercise of the powers contained in s. 13, 
which I have referred to above, the High 
Court of Bombay has made Rules for the 
exercise of jurisdiction by the Judges both 
on the original and the appellate side, but 
the jurisdiction itself, apart from its exer- 
cise, isconferred by the Crown by Letters 
Patent. I’ may here also mention that 
unders. 129 of the Civil Procedure Code, 
the High Court is empowered to make rules 
not inconsistent with the Letters Patent 
establishing it to regulale ils own proce- 

‘dure in the exercise of its original civil 
jurisdic‘ion. The rules framed by -Athe 
High.Court are collected together and are- 
headed “Rules and Fo.ms of. the High 
Court of Judicatuie at Bombay on the 
Original Side in its Several Jurisdictions.” 
Rule 58 provides that “any Judge of the 
High Court mar, subject to any rues of 
court, exercise in court or in Chambers all 
or any part of the jurisdiction vested in 
the High Court on its Original Side”. Rule 
60 empowers the Chief Justice to”assign 
the different suits, matters and proceedings 
referred to therein to such Judges-as 
he may from time to time appoint. Réading 
the two rules. together the effect is that 
any Judge ĉan exercise all or any, part of 
the original jurisdiction of the court, that 
is, the jurisdiction vested in ‘the High 
Court on-its original side, but for the sake 
of convenience “in the due administration 
of justice” different suits, proceedings and 
matters on that side are assigned to diiferént 
Judges. Amongst these are testamentary 
and intestate matters, and Rules 583 to 
649 of the High Court Rules regulate the 
‘procedure of the court in dealing with 
those matters. It was argued on behalf 
of th: defendant that the words ““for the 
more convenient despatch of business” 
occurring ins. 4 ofthe Judicature Act of 
1925.are not found ineither of these two 
‘rules bat under s. 13 of the Indian High 
Courts Act, to which I have referred above, 
the rules me to be made for the exercise 
of jurisdiction by Single Judges or Division 
Courts in such manner as may appear to 
the court ‘‘to be convenient for the due 
administration of. justice’. The- “several 
jurisdictions” on the original side for 
which rules have been. made have been 
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separated because of this convenience in 
the due administration of justice, but they 
are not exclusive of one another. They 
are each of them parts of the jurisdiction 
vested in the High Court on its original 
side. In my opinion, therefore every Judge 
of the High Couit by virtue of his appoint- 
ment is competent to discharge all the 
functions connected with the High Court 
on its Original Side, that is, he has full 
powers to exercise all or any part of the 
jurisdiction vested in the High Court on 
its original side. The hearing and 


- determination of testamentary and intestate 


matters form a part of that jurisdiction, 
and therefore any Judge may exercise it, 


: subject only to the assignment of business 


under rule 60 for the sake of convenience 
in the due administration of justice. I 
may state here that Mirza, J., in Tilak v. 
Nene O. C. J. Suit No. 249) of 1923, 
decided by Mirza, J., on February ?, 1932, 
(Unrep.) has also expressed a similar 
opinion. f 

Counsel for the defendant, however, reli- 
ed on the Full Bench decision in Narayan 
Vithal Samant v. Jankibai (8), in which 


-the majority of the Judges consituting the 


Full Bench held that it was not compe- 
tent for a single Judge of the High Court 
in the exercise of its ordinary. original 
civil jurisdiction io stay the hearing of a 


‘suit pending for trial -in a Subordinate 


Judges Court in the mofussil : unless 
authorised so to do by rules. Batchelor, 
J., delivering the judgment of the majority 
of the J udges,observed as follows (p. 620*):— 


“lhe intent and effect of. these*‘provisions seem to 
meto bathat the jurisdiction conferred is conferred 


“on the court asa body: it is the court which is to 
“have and exercise’ the jurisdiction granted :- but, 


inasmuch as it would not be” ‘convenient for. the due 
administration of justice’ that the entire court should 
have to sit for the valid determination of every suit and 
appeal and application, power is given to the court to 
make Rules for the exercisé of the court’s jurisdicticn 
by one or more Judges within the limits and subject 
to the conditions prescribed by the Rules, The 
powers so delegated would thus fix the limit within 
which such Judge or Judges would be competent to 
exercise the court's jurisdiction, and any order made 
by a Judge or Judges in excess of this authority 
would be void as being beyond the jurisdiction 
which the Judge or Judges were legally authorised 
to exercise.” E 
It was contended that when certain 
powers were delegated toa Judge, sitting, 
for instance, on the original side, those 
powers fixed the limits within which he 
was competent to exercise that jurisdiction, 
(7) ( 911) A O 638 at p.692; 81 L J K B68; 558 J 
“616; 105 L T 120, . : 
(£) 30 Ind. Cas. 560; 39 B 604; 17 Bom LR €6).__, 
*Page of 39 B.— [Hd } | A AN 
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and an order made by him in excess of 
the authority would be void as being 
beyond the jurisdiction he was legally 
authorised to exercise. Accordingly it was 
argued that an order made by a Judge 
sitting on the original side for revocation 
of probate of a will granted by the court 
in the exercise ofits testamentary and 
intestate’ jurisdiction would be void. In 
my opinion, however, this inference does 
not follow. What the court was there con- 
sidering was whether a Judge sitting alone 
was entitled to exercise the function of the 
High Court in its appellate jurisdiction. 
Such a delegation to a single Judge could 
_only be effected by a rule or rules of the 
High Court, and there was no such rule, 
so that the order made was inthe exercise 
of a jurisdiction which the Judge could 
“mot lawfully exercise. The local jurisdiction 
of the Judge on the original side being 
confined to the limits of the Town and 
Island of Bombay, an order for stay of 
a suit in asubordinate Court in the mofussil 
-appertains to the appellee side of the 
High Court, and the jurisdiction on the 
the appellate side is, according to the 
rules, unless otherwise provided or ordered, 
to be exercised by a Division Court con- 
sisting of two Judges. The exercise of the 
jurisdiction of the court in testamentary 
and intestate matters is assigned to a 
Judge for convenience in the due admi- 
nistration of jusice, but there is no rule 
which lays down that the functions of such 
a Judge can be exercised by that Judge 
alone, and no other. In fact, as I have 
already pointed out, r. 58 vests the whole 
or part of the jurisdiction vested in the 
original side of the court in every Judge, 
subject to the division of work mentioned 
in r. 60. 

It was next argued that an order made 
by a competent court in the exercise of its 
probate jurisdiction, or the testamentary 
and intestate jurisdiction, is a judgment 
in rem under s. 41 of the Indian Evidence 
Act and is final, until it is set aside. Bec- 
tion 273 of the Indian Succession Act 
lays down that probate shall be conclusive 
as to the representative title against all 
debtors of the deceased, and probate 
granted by a High Court shall have the 
‘effect mentioned in the section throughout 
the whole of British India, unless otherwise 
directed by the grant. When probate is 
granted, it operates upon the whole estate 
and establishes the will from the death 
of the testator. Probate is conclusive 
evidence not only of the factum but also 
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of the validity of the will. Plaintiffs now 
seek to revcke the probate in a suit filed 
on the original side.. There are no doubt 
other reliefs also in this suit which the 
court on its original side can grant; 
but they depend upon the revocation of 
the probate. Unless probate is revoked for 


_ “just cause’ under s. 263 of the Indian 


Succession Act, the court cannot give a 
declaration that the will is null and void, that 
the plaintiffs are the heirs of the deceased, 
and that the estate should be handed over to 
them. So long asthe probate is unrevoked, 
this court cannot declare the plaintiffs to be 
the heirs of the deceased. They can only 
be heirs as on an intestacy, and probate 
being granted, the willis established, and 
there i; noin'estacy. It is, therefore, in my 
opinion, incumbent on the plaintiffs before 
proceeding further to have the grant revok- 
ed. The question is whether the plaintiffs 
can have the grant revoked by this court, 
that is, the court sitting on the original 
side. It was held in Komollochun Dutt v. 
Nilruitun | Mundle \9) that where it was 
alleged that a probate had been wrongly 
granted, the proper course to pursue was to 
apply to the court which granted the probate 
to revoke it. The grant must be contested 
before the court sitting as a court of 
Probate and not in the exercise of its 
ordinary civil jurisdiction. It was pointed 


out by Mr. Justice Markby at p. 363* 


that 2 hc ete 
“it would lead to the greatest confusion if the 
validity of the will could be questioned in a civil 
suit after the grant: of probate. There might be 
any number of conflicting decisions as to the validity 
of the“ will. The executor would:“be. exposed to 
endless litigation, and he would never be safe in 
dealing with the property of the deceased” 
It must also be remembered that under s. 296 
of the Indian Succession Act when the grant 
is revoked, the person to whom the grant 
was made has to return it to the court which 
made the grant. Counsel for the defend- 
ant relied on Kishorbhai Revadas v. 
Ranchodia Dhulia (10) but there it was 
held that the District Court was competent 
to decide questions of fraud or collusion 
vitiating the grant of probate and alone 
had jurisdiction to revoke the probate, and 
the Subordinate Court had no jurisdiction 
in probate matters. Similarly in Sheoparsan 
Singh v. Ramnandan Singh (11) it was held 
(9) 4.0 360;4 CLR 175, 
(10) 25 Ind, Cas. 37; 38 B 427; 18 Bom L R 459. 
(11) 33 Ind. Cas 914; 43 I A 91; 18 Bom L R 897: 14 
AL J 466; 200WN 738; 23 OLJ621; (1916)-1 
MWN419;20 MLT1;3 LW 544; 31 MLJ77; 
43 0 694 (P. O.;. 
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that the will having been affirmed in a 
court exercising appropriate jurisdiction, 
the propriety of that decision could not be 
impugned by a court exercising any other 
jurisdiction. Probate was there granted 
by the District Judge of Mozufferpur, and 
the suit was filed in the Court of the Sub- 
ordinate Judge for a declaration that the 
plaintiffs were the nearest reversionary heirs 
of the deceased in order that that declara- 
tion may enable them to apply for revoca- 
tion of the letters of administration. The 
suit was for a declaration under s. 42 of the 
Specific Relief Act, and it was held that: 
it was misconceived because so long as 
the probate stood, the plaintiffs were not 
entitled to any legal character or any right 
to property as required by s. 42 of the 
Specific Relief Act. The court was, there- 
fore, incompetent to proceed with the hear- 
ing and determination of the suit, and it 
was dismissed. In Annada Charan Mondal 
v. Atul Chandra Malik (12) it was held 
that a Civil Court had no jurisdiction to 
declare the grant of letters of administra- 
tion null end void. The only “proper 
court” to sab aside the grant was the probate 
court. 
on the original side has jurisdiction to deal 
with the-question for revocation of probate, 
the court will not.exercise it, as it is not the 
“proper. court”. Inthe same judgment of 
the Privy Council there is aremark by 
Sir Lawrenc Jenkins at p. 97* that < 

“it is not suggested: that in this litigation the 
testamentary jurisdiction is, orcan be, invoked, and 
yet there can bemo doubt that this suit isan attempt 
to evade* orvariul the adjudication in the tésta- 
mentary ‘edit; and nothing more." : 
In the present suit there ie also an attempt 
to annul the grant of probate, and there- 
fore the proper course for the plaintiffs 
was to have applied to the “proper court”, 
that is, the court which deals with testa- 
mentary and intestate ‘matters in the High 
Court. In England if a suit was fledin a 
wrong division, the suit was not liable to 
be dismissed, but if it could be transferr- 
ed, the proper course was to transfer it to the 
appropriate division. The English Law 
and English procedure are of course 
only a guide to our courts in’ India. 
It has been held by the Privy Council in 
Ramanandi Kuer v. Kalawati Kuer (18) 


(12) 54 Ind. Cas. 197; 230 W N 1045; 810 LJ 3° 

(13) 107 Ind. Oas. 14; 551 A 18; 30 Bom LR 227: 
AIR 19283 P 02; 50 WN 96; I L-T40 Pat. 19) 
470Ld 171; 54M L J.281: 9 PL T 97; 320 WN 
402; 26 A L J 385; (1928) M.W N 282; 7 Pat 221; 27 
L W 782 (P. ON ; 
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Even, therefore, if this court sitting , 
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that testamentary cases must be decided 
in India with reference to the relevant 
provisions of the Indian Legislature un- 
influenced by considerations derived from 
the English Law on the subject, but r.-639 
of the High Court Rules provides that 
when necessary the practice and procedure 
of the Probate Division of the High Court 
of Justice in England shall be followed. 
In my opinion this suit cannot be trans- 
ferred to the court dealing with testament- 
ary and intestate matters, nor can the one 
relief appropriate to that division be so 
transferred. It was argued by Counsel for 
the plaintiffs that such a course would 
lead to mult plicity © of proceedings, and 
the estate was small; but, in my opinion, 
the plaintiffs are themselves to blame: for 
having come to the wrong side of the 
High Court for relief in respect of the 
revocation of probate. Legal prcceedings 
have to be localized in the proper courts, 
and to be taken on the proper ide. 
Morcover, the precedure for revocation of 
probate is not by suit, but by petition. 
However small the estate may be, there 
can be no question of ‘denial of justice, - 
because the plaintiffs can file a petition on 
the testamentary and intestate jurisdiction 
and establish the very facts on which 
they rely in the suit for -revccation of pro- 
ate. 

The conclusion to which I have arrived 
is that the plaintiffs should take the 
necessary proceedings, if so advised, to 
have the probate revoked by the court in 
the exercise of its testamentary and intestate 
jurisdiction by filing a separate petition; 
the petition to be filed within a week. 
This suit will be stayed and the notice of 
motion adjourned. Liberty to the parties 
to apply to have the suit set’ down for 
hearing and final disposal and to bring 
on the notice of motion in default of 
proceedings being taken as aforesaid: in 
the event of proceedings being taken tò 
have the suit so set down within’a week 
after the court sitting on the testamentary 
and intestate jurisdiction has pronounced 
judgment on the petition for revocation. . 

1 have heard Counsel on the question 
of cdstsof this hearing on the preliminary 
point. On the one hand the plaintiffs . 
have adopted proceedings in the wrong 
court by ptaying for revocation of probate 
amongst the reliefs sought in a suit filed 
on the original side. On-the other hand 
I am of opinion that the suit is not liable 
on that ground to be dismissed as was con- 
tended by Counsel for the defendant, ‘The 
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fairest order for costs that I can make is 
that the plaintiffs do bear their own costs 
of this hearing. The sosts of the defendant 


“will be cos‘s in the cause. 
N. Order accordingly. 


ALLAHABAD HIGH COURT 
Criminal Revision Appleation No. 230 


0 
October 12, 1933 
KENDALL, J. | 
On difference of opinion between 
SULAIMAN, O. J., AND Kine, J. 
KANSHI NATH SINGH—Accusep 
— APPLICANT 
TETSUS | 
EMPEROR— OPI O51TE PARTY 
Criminal Procedure Code (Act \V of 1898, s. 109 


` (a}— Concealment of presence of a person—Imperso- 
nation of another— Whether covered by the provi- 


_sione of the section—Criferion to decide if action under ~ 


the section can be taken. Mr 
In order to attract the provisions of el (a) 


of e. 109, Criminal Procedure Code, it is necessary 
to show that the pereon concerned was c ncealing 
his own presence forthe purpose of committing 
the offence—in other words, that the act which 
was to helphim to commit the offence was the 
concealment of his own presence or identity and 
not theimpersonstion of another. Emperor v, 


-Phuchai :1), explsined. z a 
W here i I ed represented to 5 Raja that 


aj Kumar of another place, a 
ean a Peach tee would be able to kelp the 
‘Raja to make a rich marriage and to arrange for 
-loans at low rates of interest; wo ha 

Held, tbat the concealment, of his identity was 
no part of his criminal objective and the criminality 
‘of assuming ‘the identity of Maharaj; Kumar was 
not a criminality contemplated by e: 1(9 (a, Criminal 
‘Procedure Code, and that the provisions of s . 109 
(a) did not cover the case. : , . 

Judgment.—The applicant in this case 
‘was called on bya Magistrate to provide 
bond and suretieson the grovnd that he 
had been taking precautions to conceal his 
presence with a view to committing an 
offence within the meaning of cl. (a) of s. 
‘109 of ‘the Criminal, Procedure Code. The 
Sessions Judge upheld that order, and when 
the matter came up in revision before the 
High Court there was a difference of opin- 
jon between the two learned ‘Judges who 
‘composed the Bench, the Hon'ble O. J., 
holding that the provisions of s. 109 (a) 
would cover the . case, while Mr. Justice 
King held that they would not: So far as 
the factsof the case are concerned it is 
only necessary to state that the applicant 

' Kashi Nath Singh . is actually the son of a 
plind beggar of Benares, and that he re- 
presented to the Raja of Manda that he was 
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-Kashi Nath Singh, Maharaj Kumar of 
Toda, a person of influence who would be 
_able tohelp the Raja of Manda to make a 
rich marriage and to arrange forloans at 
low rates of interest ete. The’ Magistrate 
andthe Sessions Judge held that by re- 
presenting himself to be the Maharaj 
Kumar of Toda the applicant had been 
taking precautions to conceal his presence 
with a view to cheating the Raja of 
Manda. 

Both the learned Judges of this court who 
„have considered the case have found that 
a man may be concealing his presence 


- when he is concealing his identity.. The 


-Hon’ble O. J., has pointed out that if a men 
of small status is posing as a Raja of a 
big State in order to facilitate his cheat- 
ing.other people heis doing two things: (1) 
_ concealing his true identity and (2) trying 
.to impersonate another man; and he fur- 
ther remarks: ' 
“Ie seers to methat the test is whether the 
_ concealment of true identity was a part of the 
< scheme - which the accused had in mind in ccm- 
“Initting the offence.” > 
The concealment of a person's t1ue identi- 
ty evidently consists of two parts: : 
(1) Concealing the presence of A by 
denying his identity and 
(2) The impersonation of B i 
and it seems to melihat ın order to attract 
‘the provisions of cl. (a) of sv 109, Criminal 
` Procedure Code, it is necessary. to show 
` that the person concerned was. .concealing 
his owo presence for the purpose of com- 
mitting:the, offence—in ‘other , words that 
the, act which was‘to hélp him to commit 
the’ offence was the concealment of his own 
presence or idenfity and not, the imperso- 
nation of another. I am led to this con- 
clusion, not only by the , woids ofs..109 (a), 
viz, “taking precautions to conceal, his > 
presence ...... 4 with a view to com- 
mitting an offence”, but by the following 
considerations. Inthe passages quoted by 
the Hon'ble C.. J., from the, Full Bench 
case of Emperor v., Phuchai (l) to 
show that a man may be “concealing 
his presence” by refusing-to disclose his 
identity, or assuming the identity of another, 
the emphasis is laid on the first part, 
or the concealment, and not the second part; 
or the assumption -of the fictitious identity. 
The meaning I wish to convey can per- 
haps be illustrated more clearly by ccncrete 
examples. If A, a notorious bad character, 
conceals himself in a jungle- for the puri 
-(1) 113 Ind. Gas..417;. 26 A LJ 1257;10 A I Cr 
GB) AIR1929 All.33;30 Cr. L -J 145; 650A 919 
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Pose of committing a burglary, he may 
undoubtedly be apprehended under s. 109, 
Criminal Procedure Code, and ifas is 
often the case he attempts when challenged 
to persuade the Police that he is not A but 
B,he is trying to “conceal his identity”, 7. e., 
the identity of A, and thatis a ground for 
proceeding against him; but the reason for 
his apprehension is that he is trying to con- 
ceal the presence of A, or to conceal the 
identity of A, not that he is trying to assume 
the identity of B. Totake amore elabo- 
rate case; A, a skilled burglar or ‘“cracks- 
man”, disguises himself as B, a Bank 
clerk, in order to obtain access toa Bank 
with a view to breaking open a safe. His 
object is two-fold, to conceal the identity 
of A the skilled “‘cracksman”, and to as- 
sume thatof B the Bank clerk—and he is 
liable to proceedings under s. 109 (a), but 
it is because he is concealing the identity 


of A and not because he is assuming that of ~ 


B. Inthe case beforethe Bench, the ap- 
plicant might have gone to Manda and 
concealed his presence there for an unlimit- 
ed period, and no one would have been 
perturbed or would have thought of proceed- 
ingagainst him. He might have gone 
further and concealed his identity by pre- 
tending to be achowkidar, or a dhobi, or an 
old woman,and his actions might still 
have been attributed to an amusable 
:facetiousness. The concealment of his 
presence and identity as the sonof a blind 
beggar of- Benares would not in the least 
. have helped him to cheat the Raja of 
. Manda, unless and until he had attempted 
to assume 
_ person, viz: the Maharaj Kumar of Toda; 
and, therefore, I am led to conclude that the 
concealment of his identity was no part of 
his criminal objective, it was in fact not 
‘his objective at all. The criminality of 
assuming the identity of the Maharaj 
Kumar may of course be even more heinous, 
butit is not, in the view I have taken, è 
criminality .that iscontemplated by s. 109 
. (a) of the Criminal Procedure Code. 


In the instances which have been quoted 
_in the judgment of the learned Judges 
who have dissented, the criterion which Lhave 
used can be successfully applied, and it 
_is unnecessary for me to take them seriatim. 
. My conclusion, therefore, is that cl.(a) of 
s. 109, Criminal Procedure Code, should 
not be applied ina case of this kind, and 
I agree with the opinion of Mr. Justice 
King that the application for revision 
ought to be allowed. 


147—47 & 48 
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the identity of a particular 5 doe, Madura, in 8. O. 8. No. S84 of 1929. 
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Sulaiman, C. J. and King, J.—In view 


‘of the opinion expressed by the majority 


of the Judges this revision 1s allowed, the 
order of the court below is set aside and 
the accused released, The security bonds 
are hereby cancelled. 

N. Revision allowed. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 904 of 1930 
May 11, 1933 


URGENVEN, d. 
N. M. S5: SADASIVIER KRISHNIER AND 


—OTHER PLAINTIFFS ~PaTITIONERS 
VETSUS = 
T.S. MEENAKSHI IYER AND OTHERS 
— DEFENDANTS —ỌO?PosSITe PARTIES. 

Stamp Act (II of 1899), s. 86 -Suit on insufficient- 
ly stamped promissory note—Admission of. execution 
by defendant~ Attention of Judge drawn to fact of 
insufficiency of stamp after hearrng—Statement of 
Judge that he had not applied his mind to question 
of admissibility —Dismissal of suit—Propriety ef. 

Where ina suit on an insufficiently stamped pro- 
missory note, the defendant had admitted the execu- 
tion of the note and the hearing of the case had been 
closed when the Judge's attention was drawn to the 
fact that the note was insufficiently stamped and 
thereupon he proceeded to consider if he had in fact 
admitted the document and answered the question in 
the negative and dismissed the suit : 

Held, that as it appeared from the statement of 
the court itself that no occasion had arisen for it to 
look at the document and that it had notin fact 
considered the question of its admissibility, the 
stage had not been reached at which that admissibi- 
lity could not be questioned and that the’ suit was 


. properly dismissed. Attili Venkanna v. Parasurama 


Byas (t), referred to. 
Civ. Rev. Pet. from an order of the Sub- 
Mr. K. Venguswami for the 
Petitioners. . i 
Messrs. T. L. Venkatarama Ayyar, K. 
V. Srinivasa Ayyar and P. N. -Appu 
Swami Ayyar, for the Opposite Parties. 


Judgment.—The plaintiffs are the 
petitioners. The suit was brought on an 
insufficiently stamped promissory note 
which was for this reason rejected by the 


Ayyar, 


' Subordinate Judge and the suit dismis- 
sed. 


The question is whether having 
regard to the provisions of 8. 36, Stamp 
Act, the Subordinate Judge was right in 
rejecting the note; in other words, whe- 
ther the note had not already been ad- 
mitted in evidence. The circumstances 
are set out in the judgment of the lower 
Court, It appears that defendant No. 1 
had admitted execution of the note, and 


the hearing of the case had been closed 


and judgment was in preparation when 
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the Subordinate Judge’s attention was 
‘drawn to the fact that the note was in- 
sufficiently stamped. He then proceeded 
to consider whether he had in fact admit- 
ted the document and answered the ques- 
tion in the negative. He was guided to 
this conclusion by a decision of this 
court, Attili Venkanna v. Parasurama 
Byas (1), where it has been held that a 
document cannot be deemed to have been 
admitted in evidence until the Judge has 
applied his mind to a consideration of 
its admissibility. In that case there oc- 
curred the circumstance that the endorse- 
ment required by O. XIII, r. 4, Civil 
Procedure Code, had not only been made 
but had been endorsed by the rubber stamp 
of the presiding officer. 

In the present case. the endorsement 
had been made by the clerk but had not 
been signed or initialled. All this is 
quite unessential and we have to consi- 
der whether the Subordinate Judge had 
applied his mind. It is argued that the 
document must have been admitted be- 
fore the stage came for writing the judg- 
ment. But although it may be wrong to 
commence a judgment before com- 
pleting such matters as admitting docu- 
ments, that is not to say that admission 
. had actually taken place. It is difficult 
to resist the statement of the court itself 
that no occasion had arisen for it to look 
at the document and that it had not in 
. fact considered the question of its ad- 
missibility. In these circumstances I 
cannot differ from the view that the stage 
` had -not been reached at which that ad- 
missibility could not be questioned and I 
think, therefore, that the suit was properly 
dismissed. The revision petition is dismis- 
- sed-with costs, one set. 

. AGN. y Petition dismissed. 


(1) 120 Ind, Cas. 879; AI R 1929 Mad. 5:2 53 M 
pi; 29 L W 633; 56 M L J 633; Ind. Rul. (1930) Mad 


BOMBAY HIGH COURT 
Civil Reference No. 11 of 1932 ` 
` February 27, 1933 
Beaumont, C. J. AND RANGNEKAR, J. 
COMMISSIONER or INCOME- 
TAX, BOMBAY— REFEREE 
versus 
NATIONAL MUTUAL ASSOCIATION 
‘or AUSTRALASIA, LTD.—ASSESSEE 
Income Tax Act (XI of 1922), ss. 2 (4, 8,4, 42— 
Income Tax Rules, r, 85—Non-resident— Income 
from investment outside British India of moneys 
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derived through business connection in India 
Liability to Indian Income Tax—Non-Indian Insur- 
ance ‘Company—Mode of assessment—Income Tax 
Rulez, r, 85, when applicable—Mutual Insurance 
Company—Income from investment of premium from 
participating policies—Liability to be assessed~~ 
‘Business’, ‘business connection’, meanings of. 

“In the case of a non-resident, income which neither 
accrues nor arises noris received in British India 
may be liable to income-tax in India under the com- 
- bined operation of ss, 3,4 and 42 of the Income Tax 
Act, though such sources of income would not be 
liable to tax in the case ofa resident. In re Rogera; 


Pyatt Shellac & Co. v. Secretary of State (3) and 
Commissioner of Income Tax, Burma v. Messra, 
Steel Brothers & Co Ltd (4), referred to. [p. 372, 


col, 2 ; 

Brohts derived by a mutual insurance company 
from the iavestments outside British India of moneys 
representing profits derived in India from participat- 

- ing policies are profits or gaines accruing or arising 

to the company directly or . indirectly through or 
from a business connection or property in British 

‘India, within the meaning of s. 42 of the Income 
Tax Act and are chargeable to income-tax in British: 
India. Commissioner of Income Tax, Bombay y. 
National Mutual Life Association of Australasia (1) 
and New York Life Insurance Co v. Styles (2), 
referred to. 

A company carrying on mutual insurance business 

. does carry on a‘business’. The definition of ‘busi- 
ness’ in s 2(4;is not an exhaustive definition and 
the words ‘business connection’ in s; 42 are not 
restricted by the definition of ‘business’ ins. 2 (4). 
Cornish Mutual Assurance Co v Inland Revenue 

-Commissioners (6), relied on. Commissioner of In- 
come Taz, Burma v. Messrs Steel Brothers & Co. 
Ltd (4), dissented from. [p 373, col.].] |” 7 

A principal can be assessed under s 42 without 

4 an agent being appointed under the latter part ‘of 
the section and s. 43. Chief Commissioner of Income 
Tar 7 Bhanjee Ramjee & Co. (5), followed. [p. 376, 
col. 1 

For applying the provisions of r. 35 of the Income 
Tax Rules; the fact that no reliable data | are pro- 
curable for no fault of the assesses is immaterial, 

- Lp. 373, col. 2] 

The failure to make a return ‘under s. 22° may 
“justify an assessment under s. 23 (4), but would-not 
in itself justify the application of r. 35. ` 

Dictum —The form ofreturn prescribed in r, 18 
of the Income Tax Kules is not appropriate to a 
mutual life insurance company and even if a return 
were made inthat form, it is doubtful whether it 
would supply the Income Tas officer with the date 
he requires, 

_ _A mutual insurance company which had its Head 
Office outside British India made a return of three 
sources ofincome, namely, renewal premiums receiv- 
ed from .non-participating policies, interest and fees, 
stating that this constituted the only income 
assessable under the Indian Income Tax Act. The 
Income Tax Officer held that as the company had 
not made a return in the prescribed form-he was 
entitled to assess the company to the best of judgment 
under s. 23:4) and that as he had no reliable data 
he was entitled to proceed under r. 33 of the Income 
Tax Rules. Hefound that the total premium 


- income of the company from participating and non- 


participating policies was £32,44,476, and that the 
premium income of the company in British India 
was £%7,912 and, acting under r. 35, took the income 
of the Indian Branch to be the proportion between 
£17,942 and £32,44,476 and taxed the company ac- 
cordingly. On a reference by the Commissioner ; 


` 
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Held, (i) that having regard to the 
s. 42, read with ss. 3 and ! and the definitions of 
“assesses ” and “company” ins. 2, the interest 
earned on premiums from participating policies was 
taxable, and as that wss not shown in the return 
made by the assessee company, the income-tax 
authorities were right in holding that the data 
furnished was not‘ more reliable” within the 
meaning of r 35 and they were, therefore, entitled 
to proceed under r. 35 raad with s 23 (4); 

(ti) that the Commissioner in calculating the 
assessable income under r. 35 had applied the rule in 
the correct way 

Per Rangnekar, J.—The grounds mentioned in the 
opinion of the commissioner are not necessarily bind- 
ing on the High Court and the High Oourt is entitled 
to go through the whole record for a proper deter- 
mination of the questions raised. |p. 375, col. 1] 


C. Ref. from the decision of the Com- 
missioner of Income-tax, Bombay Presi- 
dency, 


provisions of 


Sir Jamshed Kanga, for the Commissioner ` 


of Income-tax. 

Messrs. F. J. Coltman and Ratanlal Ran- 
chhoddas, Crai,ie Blunt and Caroe, for the 
Assesses, 

Beaumont, C. J.—This is a reference by 


the Commissioner of Income-tax under - 


8.66 (1), Income Tax Act, in which he raises 
certain questions relating to the assessment 
for the financial year 1931-32 of the Na- 
-tional Mutual Life Association of Austra- 
lasia, Ltd. The nature ofthat company 
_ and the sources of income liable to Indian 
-Income-tax were discussed by this court in 
Commissioner of Income-tax, Bombay v. 
National Mutual Life Association of 
Australasia (1). In that case we held, fol- 
lowing the principle established by the 
House of Lords in England in New York 
Life Insurance Co. v. Styles (2), that-the 
premium income of the company derived 
. from participating policies was not profits 
or gains liable to be charged with Indian 
Income-tax. We held however that the 
company had made certain profits which 
were liable to tax, particularly income 
derived from investments, profits from 
non-participating policies, and other income 
beyond the contributions from the par- 
ticipating policy holders, and as the com- 
pany had not made a return disclosing 


those profits, we held that the Commis-” 


sioner of Income-tax was entitled to assess 
the company under 1, 35, Income-tax 
Rules. 
dispute, the company bas made a return 
. of three sources of income which, they 
say, constitute all the income chargeable 
according to our former decision, those 
three sources being, renewal premiums re- 

(l) 184 Ind Cas 555; A I R1931 Bom. 448; 55 B 
637; 33 Bom. L: R 807; Ind. Rul (193:) Bom. 491. 

(3) 189) 14 A C381:59 LJ QB 201; 61 LT 201, 
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Now, in respect of the year in premium income bears to their total pre- 


old 


ceived under non-participating polices 
£ 90-48, interest £ 3,149-1-0 and fees £ 2-9-0, 
total of £ 3,241-14-8, and the company 
is prepared to be assessed on that income 
without making any deduction in respect of 
the expenses incurred in earning it. So that 
the company’s case is that this sumof 
£ 3,241-14-8 is the only income taxable 
under the Indian Income Tax Act. 

The Jearned Commissioner took the view 
that the company ought to have made a 
return in the prescribed form under s. 22 
of the Act, that as the company had not 
made a-return inthe prescribed form, he 
was at liberty to make the best assessment 
he could under s. 23 (4); and that as he 
had no reliable data to act upon in 
making that assessment, he was entitled 
to act under r. 35. Section 22 (1) of the 
Act provides that the principal officer of 
every company shall furnish to the Income- 
tax Officer each year a return in the 
prescribed form of the total income of the 
company during the previous year. 
Section 59 gives power to the Central 
Board of Revenue to make rules for car- 
rying out the purposes of the Act, and 
in particular they may make rules prescrib- 
ing the manner in which and the pro- 
cedure by which income, profits and gains 
shall be arrived at in the case of insurance 
companies. The prescribed form referred 
to in s. 22 is given in r. 18, and it 
certainly would not seem to be appropriate 
to a mutual life assurance company such 
as we have to deal with in this case, 
and I doubt very much whether, if a 
return were made in the prescribed form, 
it would really supply the Income-tax 
Officer with the data he requires. I am 
not therefore prepared to accept his view 
that because he did not get a return in the 
prescribed form he was entitled to as- 
sume that he had not got any reliable 
data and thereforeto bring into operation 
r. 35. That rule provides that the total 
income of the Indian branches of non- 
resident insurance companies, in the absence 
of more reliable data, may be deemed 
to be the proportion of the totalincome, 
profits or gains of the companies correspond- 
ing to the proportion which their Indian 


mium income. 

Applying that rule in the present case, 
the learned Commissioner stated the pre- 
mium income of the company at £ 32,44, 
476 that being the total premium income 
derived both from participating and non- 


_ participating policies. Then he takes the 


- India at £ 87,942, and 


‘total income 


872 


- premium income of the company in British 
then he takes the 
income of the Indian branch’ as the pro- 
portion between £87,942 and £ 32,44,476. 
A point has been raised that the Com- 


‘missioner in applying r. 35 to a mutual 


insurance company, or a company whose 
business -is largely mutual, should have 
taken the premium income derived only 
from the non-participating policies, But 
that-I think, is not the meaning of the 
rule, which--provides for ascertaining the 
of the Indian branch by 


“comparing the proportion which the Indian 


- premium 
-premium 


total 
received 


income bears to the 
income. - Premia 
from participating ‘policies, although 
not profits or gains, are never- 
‘theless premium income. It would be a 


‘matter of chance whether a comparison of 


“rule only applies in the 


- the total premium income with the total 


Indian premium income--would be more or 
less in favour of-the assessee company 
than a comparison of the- total non-partici- 
“pating premium income with the non- 
participating Indian premium income. If 
therefore the learned Commissioner was 


right in applying r. 35 at all, I think that. 


he has applied it in theright way. But 
the contention of the company is that that 
absence of more 
reliable data, and that as the company 
supplied the Income-tax Officer with the 


actual figures of their receipts of moneys. 


accruing or arising in British India which 
are liable to tax, he got allthe data he 
could require for making a proper assess- 
ment, 
If the 


matter rested only upon the 


` argumentsstated in the case, I should be 


disposed to agree with ` that contention. 
“As I have already stated; L do not think 
that a returnin the prescribed form would 
have provided the necessary data, and 
although failure to make areturn in the 


~ prescribed form justified the Commissis- 


sioner in making an assessment under 
8, 23(4),he would not be justified in mak- 
ing the assessment under r. 35 if he had 
got a reliable data supplied to him by the 
company. But in arguing the case the learn- 


-ed Advocate-General has taken a rather 


different line to th at which the Commissioner 


- takesin the case stated. The learned Adyo- 


cate General contends that the profits of-the 


“company received in India in respect of 


-participating policies, although under the 
‘decision of this court in Commissioner of 
Income-tax Bombay v. National Mutual Life 


COMME, INCOME-TAX V, NL} MUTUAL- ASSO. 


(4) 
(F B) 


147 10 


Association of Australasia (|) net profits or 
gains liable to tax are nevertheless profit 
which is received by the company in India 
and remitted to places outside India and 
that income derived from those moneys is 
liable totax under s. 42 of the Act. In 
Ex. G, whichis an account of the procee- 
dings before the Income-tax Officer Mr. 
Blunt, on behalf ot the company argued 
that the premiums received in India 
are remitted to the Head Office, month- 
ly and that the same are invested 
outside India and any interest realized 
on such investments is not liable to tax 
in India. No doubt that admission re- 
presents what the fact is, namely that the 
premiums received in India are sent -to 
the Head Office, and there invested .so as 
to produce income and, this fact has not 
been chalienged before us. Under -ss. 3 
and 4 Income Tax Act, income-tax ‘is 
chargeable on profits or gains accruing 
or arising or received in British India, or 
deemed under the provisions of the Act to 
accrue or to arise or to be received in British 
India. Section 42 .1) provides: 

“In the case of any person residing out of British 
India all profits or gains accruing or arising to such 
person, whether directly or indirectly through or 
from any business connexion or property in british 
India shall he deemed to be income accruing-or arising 
within British India and ehall be chargeable to in- 
come-tax in the name of the agent of any such person, 
and such agent shall be deemed to be, forall the 


purposes of this- Act, the assessee in respect of such 
yncome-tax ...” 


Tt was held by the Calcutta High Court 
in In re Rogers Pyatt Shellac &. Co. v. 
Secretary of State (3) and by the Full Bench 
of the Rangoon High Court in Commissioners 
of Income-tax, Burma v.Messrs. Steel Brothers 
& Co, Lid. (4), that a company resident out- 
side British India which received . goods 
from branches within British India was 
assessable to Indian income-tax in respect 
of the profits made by the sale of those 
goods outside British India. These decisions 
show that in the case ofa non-resident, 
income which neither acctues, nor arises 
ner is received, within British India, may 
be liable to tax under the combined 
operation of ss. 3, 4 and 42, Income Tax Act; 
that is to say, a non-resident may be Hable 
to tax in respect of sources of income which 
would not be lable totax in the case of 
a resident. The proposition is no doubt: a 
somewhat startling one, but it is desirable 
that decisions of the Courts in India under 

(3) 83 Ind. Cas. 273; AI R 1925 Cal. 34; 52 01;40 
OLJ 110: 2% O0 WN 1074, A 
94 Ind .Cas. 466; A I R 1926 Rang. 97; 3R 614 
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the Income Tax Act should be uniform, as 
far as practicable, and I think that we 
ought to follow these two cases without paus- 


ing to inquire whether we should ourselves . 


have arrived atthe same conclusion. I do 
not myself see any distinction in, principle 


between the case of goods acquired in: 


British India by an agent in British 
India and sent to the principal resi- 
dent,. outside British: India and there 
sold at a profit, and the case of moneys 
collected by an agent in British India 
and sent to the principal outside British 
India and there invested by him at a profit. 
Tt is further to beobserved that the Madras 
High Court in Chief Commissioner of 
Income-tax v, Bhanjee Ramjee & Co. (5) held 
that a. principal could be assessed under 
s. 42 without the necessity of appointing an 
agentunder the latter part of the section 
ands 43, 

-I think therefore that the learned Advo- 
cate-General is right in contending that 
profits derived from the investment of 
moneys representing profits derived from 
participating policies are profits or gains 
accruing or arising to the assessee company 
directly or indirectly through or from a 
business connection or property in British 
India. One argument against that view 
which presents itself is that having regard 
to the ratio decidenli of Style’s case (4) a 
company engaged in mutual- insurance 
business is not carrying on a business, 
but that argument was definitely rejected 
by the House of Lords in Cornish Mutual 
Assurance Co. v. Inland Revenue Com- 
missioners (6) in which their Lordships 
held that a company carrying on mutual 
insurance business was carrying on 
business within the meaning of s. 52 sub- 
s. (2) (a), Finance Act, 1920. I think that 
the same reasoning must apply tothe 
words “business connection” in s. 42, In- 
come Tax Act, and Lam not prepared upon 
this point to accept the view expressed 
by the Rangoon Court in Com missioner 
of Incom-tax, Burma v. Messrs. Steel 
Brothers & Co. Lid., (4), that the meaning 
of “business connection” should be res- 
tricted by the definition of “business” 
contained inthe Income Tax Act, s. 2 (4), 
which runs: “business” includes any trade, 
commerce, or manufacture or any adven- 
ture or concern in the nature of trade, 


commerce or manufacture.” That is not 
(5) 64 Ind Oas. 239.A I R 1921 Mad, 212.44 M 
773; 14L W 75: 41M LJ 191; (4921) M W N 531 


SB). 
: (6) (1996) A O 281; 95 LJ KB 446; 134 LT 545; 
42 T L R255; 70S J 343, 
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an exhaustive definition, and, does not 
enact that nothing but trade, commerce 
or manufacture can be insluded ia the- 
word “business.” ; ; 

It is said on.behalf, of’ the assassee ` 
company that it would be difficult, if 
not impossible for a company suchas the 
assessee company, to provide any- such. 
data as the. Commissioner requires. They 
would have in the ‘first place, to show 
what profits they have derived from 
their Indian business in connexion with 
participating policies, and to ascertain 
what profit it would be necessary to have 
an actuarial valuation of the Indian bus- 
iness, because premia of life insurance 
business are not equivalent. to profits. 
Then they would have to show how those 
profits have been invested, and what pro- 
fits or gains have been derived from 
those investments. Investments might con- 
ceivably be in some form of business, and | 
it might be very difficult to show what 
profits or gains have been derived there- 
from. We were pressed also with the 
implications of the Advocate-General's 
argument. A. person resident outside 
British sIndia may receive moneys from, 
a basin3ss connection in British India in 
various ways. They may be moneys re- 
ceived from a firm in which he is a 
partner, or moneys received from a com- 
pany in which he is a share-holder, or 
moneys received from a business which 
is managed.on his behalf by an agent: 
they may be capital or income, and if 
income, ther will probably have paid 
Indian income-tax. Are profits derived 
from those moneys to be regarded for 
all time as profits or gains accruing or 
avising from a business connsciion in 
British India, and as such liable to tax 
under s. 42 by the machinery provided’ 
by that section, and’s. 43? I feal the 
force of the argument, bit I do not see 
how to avoid the conclusion that the In- 
come-tax Commissioner is entitled to the 
particulars which he claims; and if the 
assessee is unable to provide. the neces- 
sary material on which to base an assess- 
ment, then the Logislature has thought- 
fully provided the Commissioner, by 
r. 35, with a method of getting over the 
difficulty. If he has no more reliable 
data, then he may act on that rulé, and 
the fact that no data are procurable for 
na fault of the assessee company seems 
to me to be immaterial. We must, there- . 
fore answer the-question put to us, (1): 

“Whether the Income-tax Officer, Oompanies - 
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Circle, was justified in law in resorting tor 35 
Income-tax rules for the purpose of assessing the 
company to income-tax for the year 1931-32 having 
regard to the data furnished by it to the officer.” 


in the affirmative; and (2) 

“Whether the assessment of the company to 
income-tax for the year 1931-32 is a legal assess- 
ment and binding upon it in view of the opinion 
expressed by this Honourable Oourt in Civil Refer- 
ence No. 5 of 1928" 
also in the affirmative. Commissioner to 
get his costs. from the assessee-company on 
the original side scale. 

Rangnekar, J.—The short question on 
this reference is whether the Income-tax 
authorities were justified in proceeding 
to assess the assessee under r. 35, Income- 
tax Rules. Rule 35 is one ofthe rules 
made under s. 59 of the Act and pro- 
vides a method for calculating the pro- 
fits, gains or income of a non-resident 
insurance company in the absence of a 
more reliable data; and the question is 
whether as the assessee contends, the 
return made by them was a reliable data 
or whether, as the Income-tax authorities 
say, it is not. The nature of the com- 
pany and the material facts are referred 
to in the judgment of the learned Chief 
Justice. From the letter of reference it 
appears that the Commissioner consider- 
ed that the data furnished by the assesses 
was not reliabie for two reasons, (1) that 
the company had failed to put in a re- 
turn in the prescribed form as required 
by s. 22 of the Act, and, therefore, under 
s. 23 (4), the Income-tax Officer was en- 
titled to assess the company to the best 
of his judgment; and (2) that the com- 
pany had failed to supply the Income-tax 
Officer any actuarial valuation for the 
Indian business even though it was 
specifically asked to do so, and, therefore, 
the officer was entitled to proceed in the 
manner laid down in r. 35. 

The learned Counsel on behalf of the 
assessee contends that the finding of the 
Commissioner on these two points cannot 
be accepted and that he was wrong in holding 
that the company has not furnished the 
Income-tax Officer with the reliable data. 
Section 22 (1) provides that the Principal 
Officer of every company shall furnish to 
the Income-tax Officer every year a return 
in the prescribed form and verified in the 
prescribed manner. The form which is 
prescribed is on the record as Ex, B. 
The learned Counsel’s argument is that 
having regard to s.59 and the rules made 
thereunder and in particular to r. 25, the 
Legislature recognised that the prescribed 
form referred to in s. 22 (1) was not 
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applicable to a company carrying on 
business such as the assessee company Is 
doing. It seems to me that there is con- 
siderable force in this argument. Section 59 
provides that the Central Board of Revenue 
may make rules prescribing the manner 
in which andthe procedure by which the 
income, profits, and gains shall be arrived 
at in the case, among others, of insurance 
companies. Rule 25 of the rules seems to 
support this contention, and shows that 
the method of assessing the profits or gains 
of life insurance companies must in its 
very nature be different from that employ- 
ed in the case of an ordinary trading 
concern or business, and so does r. 35. In 
view of the conclusion to which we have 
come, it is not necessary to pursue the 
matter further. Mr. Coltman’s second 
argument, that having regard to the 
nature of the business of the company 
which carries on a world-wide business of 
mutual insurance it would uot be possible 
to have an actuarial valuation limited to 
its Indian business only, seems to me to 
be well founded. Before us however the 
learned Advocate-General supports the 
course taken by the Income-tax authorities 
by relying on s. 42 (1) of the Act. It 
runs: 

“In the case of any person residing out of British 
India, all profits or g^ins accruing or arising, to 
such person, whether directly or indirectly, through 
or from any business connection or property in 
British India, shall be deemed to be income ac- 
cruing or arising within British India, and shall 
be chargeable to income-tax in the name of the 
ageut of any such person, and such agent shall be 
deemed to be, for all the purposes of this Act, the 
asseseee in respect of such income-tax. . .” 


It is argued that this section is a machi- 
nery section and therefore for the purposes 
of this case the provisions of this section 
cannot be relied upon by the Crown. In 
In re Rogers Pyatt She'lac & Co. v. Secretary 
of State (3) it was held that the first part 
of sub-s. (|) of s. 42 is a charging section 
and the latter part, which provides for 
such profits or gains as are referred to in 
the earlier part of the section should be 
chargeable to income-tax in the name of 
the agent of the party etc., is a machinery 
section. With that opinion I respectfully 
agree. It seems to me that s. 42 (1) must 
be read with ss. 3, 4 and 6, and the defini- 
tions of the words “assessee” and “company” 
in the Act. Reading these sections together, 
the plain meaning of the statute is that if 
a non-resident company carries on business 
in British India, then profits or gains are 
chargeable to income-tax under ss. 3 and 4 
read with s. 6. But if a non-resident 
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company earns any profits or gains, directly 
or indirectly, even though the same accrue 
or arise outside India, provided they are 
earned or derived through or from a busi- 
ness connection or property in British India, 
then for the purposes of the Act such profits 
or gains should be deemed to be within 
the meaning of s. 42 of the Act. The 
view I am taking of the relevant sections 
derives support from In In re Rogers; Pyatt 
Shellac & Co. v. Secretary of State (3) and 
from the Full Bench decision of the Rangoon 
High Court in Commissioner of Income- 
tax, Burma v. Messrs. Steel Brothers & Co. 
Ltd. (4). The question, then, is whether 
on the facts of this case, s. 42 would apply. 
Before discussing it, I shall deal with 
the assesses company’s complaint that the 
ground now put forward by the Advocate- 
General was not one of the grounds on 
which the Commissioner relied for holding 
that the return made by the Company 
was not “reliable data.” It is undoubted- 
ly true that this is not relied upon as 
one of the grounds by the Commissioner 
fur holding that the data furnished by 
assessee was not reliable. But the record 
shows that the real complaint of the in- 
come-tax authorities ‘was that the assessee 
was not disclosing the interest earned 
during the accounting period on the 
premium income derived from the holders 
of the participating policies, and this ap- 
pears from page 18 of the record. There 
the Income-tax Officer observed as fol- 
lows: 

“The learned solicitor who appears for the 
assessee argues that the premiums received in 
India are remitted to the Head Office monthly 
and that the same are invested outside India and 


any interest realised on such investments is not 
liable to tax in India,” 


- This also appears from the order passed by 
the Income-tax officer, reference to which 
will be found on page 19of the record. I 
do not think therefore that the assessee 
can be said to have been taken by sur- 
prise by the contention raised by the learn- 
ed Advosate-General. Apart from that it 
seems to me that the grounds mentioned 
in the opinion of the learned Commissioner 
are not necessarily binding on this court, 
and the court would be entitled to go 
through the whole record for a proper de- 
termination of the questions raised. The 
view of the income-tax authorities was that 
the return did not show the true income or 
profits or gains of the company. The re- 
return of the company showed (1) renewal 
premiums for non-participating policies, 
(2) interest earned on the premium income 
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of both participating and non-participat- 
ing policies in British India, and (3) fees.. 
This return did not refer to the interest 
admittedly earned outside India on both 
kinds of policies. The assessee relied on 
Commissioner of Income-tax v. National Mu- 
tual life Association of Australasia (1), and 
their contention was that they were not bound 
to do so in view of the decision in that 
case. In my opinion the point as to what 
items were chargeable to income-tax in 
respect -of the profits or gains made bya 
mutual insurance company did not speci- 
fically arise in that case, although it is 
true that some reference to the same is to 
be found in one part of the judgment. 
But, as far as I can see, the principle of 
Style’s case (2) was accepted, and it seems to 
me, both under that case and on principle 
that the interest earned on premium in- 
come from participating policies would be 
income chargeable to income-tax under the 
Act. With regard to the applicability of 
the principle in s. 42, the contention of 
the appellant Company is that the section 
does not apply as the premium income 
was sent outside British India, and interest 
earned on it was also received outside British 
India, and in respect thereof there could 
be no business connection as such as con- 
templated by s. 42. The first question is, 
was there a business connection? There 
is no explanation or definition of “business 
connection” in the Act, nor of “business” 
as such, though s. 2 (4) saysthat “business” 
includes any trade, commerce or manufac- 
ture, or any adventure or concern in the 
nature of trade, commerce or manufacture. 
It is clear that this is not a definition. 
The word ‘‘includes” inthe interpretation 
clauses is intended to be enumerative and 
not exhaustive and it hus an extending 
force and does not limit the meaning of 
the term. In the corresponding s. 3, En- 
glish Finance Act of 1915 the words are 
“through or from any branch, factories, 
agency, receivership or management.” In 
my opinion, the expression ‘‘business con- 
nection” is a more comprehensive expres- 
sion as including not only the kinds of 
things specifically described as being in- 
cluded in the term, but the kinds of things 
which are specifically mentioned in the 
English Act. All that is necessary is that 
there should be a “business” in British 
India and a connection between a non-resi- 
dent person or company and .that “busi- 
ness" and that the non-resident person or 
company has earned an income through 
such connection, E ` 
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It has been held in Commissioner of 
Income-tax, Burma v. Messrs. Steel Brothers 
& Co. Lid.(4) that the expression ‘‘business 
connection” should be confined as describ- 
ed by what is stated ins, 2 (4). With all 
respect, I am unable to agree. In the 
Calcutta case to which I have referred, it 
was held that there wasa business con- 
nection although all that happened was that 
goods were purchased in India by an agent 
and sent to the principals outside India and 
there sold at a profit. If anything, the 
position in this case is stronger. Here, the 
company carries on insurance business and 
issues policies in respect of which it earns 
premiums. Such permiums or the accumu- 
lations thereof are sent out for being invested 
outside British India. It is difficult to see 
how the interest earned thereon, though 
earned outside, cannot be said to be pro- 
fits arising, if not directly, at least indirect- 
ly, through a business connection in India. 

There is nothing in the nature of the 
business of a company carrying on mu- 
tual insurance business which would take 
the caseout of the category of “business.” 
It washeld in Cornish Mutual Assurance 
Co.v. Inland Revenue Commissioners (6) 
that a company carrying on mutual insu- 
rance business was carrying on business 
within the meaning of s. 52, Finance Act. 
1920. 

In the course of the discussion it was 
suggested that before s. 42 can apply it 
is necessary that a notice under s. 43 must 
be served on a person by the Income-tax 
Officer stating that he intended to treat 
him as the agent ofthe non-resident per 
son before such person can be treated as 
an agent and chargeable to income-tax 
within the meaning of s.42, and as that 
was not done inthis case,s.42 did not ap- 
ply. The answer to tae argument is that 
in this case the principal is sought to be 
taxed under the Act and the income which 
was not shown in the return was his in- 
come by reason of the meaning of.the word 
“Income” ins. 4 as extended by s. 42. 
The point arose in Chief Commissioner of 
Income-tax v. Bhanajee Ramjee & Co. (5) 
and ib was held that a principal was li- 
able to assessment under s. 42 without an 
agent being appointed under s. 43. In 
my opinion this view is correct. I think 
therefore having regard tothe provisions 
of s. 42, read with ss. 3, and4 and the de- 
finitions of ‘assessee” and “company” 
in s. 2, the interest earned on pre- 
miums from participating policies was tax- 
able, and as that was not shown in the re- 
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turn made by the assessee company, the: 
income-tax authorities were right in hold- 
ing that the data furnished was not “more 
reliable” within the meaning of r. 35. They 

were therefore entitled to proceed under 

r. 35 read with s. 23 (4). I also agree,. 
though not without some hesitation, that 

the Commissioner in calculating the as- 

sessable income under r. 35 has applied 

the rule in the correct way. I agree there- 

fore that both the questions raised by the 

Commissioner must be answered in the 

affirmative. Undoubtedly the construction 

put on 8.42 by us leads to some startling . 
results, some of which are pointed out by. 
the Chief Justice. But if, as I think, the 

case comes within the letter of the law, the 

question as to the policy of the Legislature 

or the resulting consequences is a matter of 

no relevance. 


AON. Reference answered. 


ALLAHABAD HIGH COURT 
Privy Council Application No. 32 of 1933 
September 22, 1933 
SULAIMAN, C. J. AND BENNET, J. 

. M. IQBAL BAHADUR—DEFENDANT— 
APPLICANT 

: versus 
Musammat RAM SREE—PLAINTIFE—- 
Opposite Party 

Civil Procedure Code (Act V of 1908), ss. 109 (e), - 
110-—-Final order, meaning of—Order of reman 
deciding the proper forum of a suit—Appeal to Privy’ 
Council, if lies—Subsiantial- question of law 
Question depending merely on interpretation of a: 
document—-Whether one of general or wide import- 
ance. 

An appeal lies to the Privy Council from an - 
order of the High Court only if it amounts to 
a final order. The main test as to the finality 
of the order of remand is whether it finally 
decides the rights of the parties, and the deci- 
sion can never be challenged again. In order to 
have finality it is not sufficient that a question of 
jurisdiction of the court to entertain the suit has 
been decided. The finality must bea finality in 
relation to the suit itself, and if the suit is still 
a live sait in which the rights ofthe parties have still 
to be determined, there is yetno final order Ram-- 
chand-Manjimal v, Govardhandas Vishindas (1) and 
Abdul Rahman v. Cussim & Sons (2), relied on, 

Where the High Court passed an order of remand 
under which an order of the Revenue Court rem 
turning the plaint for presentation to the Civil Court 
was set aside: 

Held, that the question decided was merely one of - 
the proper forum and did not involve an adjudica~~ 
tion of the rights of the parties inter se, and as the 
suit had not been finally disposed of, no appeal lay 
to the Privy Council as of right. i 

Held, aigo, that a mere substantial question of Jaw 
arising between the parties which would have been 
sufficient if the case had fulfilled the requirements 
of s. 110, would obviously not be sufficient for pur-- 
poses of s. 109 (c). ; 


1934 


The question whether a transaction can be split 
into two separate leases which depends merely on 
the interpretation of the document cannot be said to 
be a question of any general or wide importance. 


Application for leave to appeal to His 
Majesty in Council. 

Mr. Ambika Prasad, for the Applicant, 

Dr. M. L. Agarwala, for the Opposite 
Party. 

Judgment.—This is an application for 
leave to appeal before their Lordships of 


the Privy Council] from an order of remand ` 


passed by this court under which an order 
of the Revenue Court returning the plaint 
for presentation to the Civil Court was 
set aside. The suit was brought for the 
arrears of rent under a theka or lease of 
the year 1924. The document, which was 
a registered deed, zovered both the zemin- 
dari and house properties. An objection 
was taken that the Revenue Court had no 
jurisdiction to entertain the suit inasmuch 
the lease related to house properties as 
well. The Revenue Court upheld the con- 
tention and ordered that the plaint should 
be returned for presentation to the Civil 
Court. A Bench of this Court on Appeal 
came to the conclusion that on a proper 
interpretation of the lease the two properties 
could be easily. separated inasmuch as 
there was no specified sum fixed as rent 
asa lump sum, but only the lessee was to 
retain 7 per cent. of the profits and pay the 
balance, whatever they may be, to the 
lessor; that accordingly the suit for the 
recovery of the arrears of the balance of 
profits as regards the zemindari property 
could be entertained by the Revenue Court. 

The first point to consider is whether ihe 
applicant is entitled to go in appeal to 
their Lordships of the Privy Council as of 
right. Obviously the order of remand is 
not a decree, and an appeal would lie 
only ifit amounts to a final order. The 
main test as to the finality of the order 
of remand is whether it finally decides the 
rights of the parties, and the decision can 
never be challenged again. In Rame*and 
Manjimal v. Govardhandas Vishindas (1), 
the Appellate Court in India had held that 
inasmuch as the order staying the proceed- 


ings passed under s. 19 of the Indian. 


Arbitratiun Act went tothe root of the case, 
namely, the jurisdiction of the court: to 
entertain it, the case fell under s. 109 (a) 


(1) 56 Ind. Cas, 302; 471 A 121; 24 OWN 721;. 


18 ALJ:91; 22 Bom LR 606; 39 MUL J 97:12 L 
W 12; 2 U-PL R (PO) 94; (1920) M W N 407; 28 M 
L T 87; 47 C918; 148 L R191 (PO). 
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ofthe ode. Their Lordships of the Privy- 
Council did not agree with this view and 
held that inasmuch as the suit was a live 
suit, the order was not a final one inasmuch 
as it had not finally disposed of the rights 
of the parties. The Appellate Court’s order 
had merely left those rights to be determined 
by the courts in the ordinary way. Inthe 
recent case of Abdul Rahman v. Cassim & 
Sons (2), their Lordships of the- Privy 
Gouncil have again drawn attention to the 
observations made by Lord Cave in the 
case quoted above. At page 2174 their Lord- 
ships have remarked : — 


“If should be noted that the Appellate Court in. 
India was of opinion that the order it had made 


-* went to the root of the suit, namely, the jurisdic- 


tion of the court to entertain it," and it was for this 

reason that the order was thought to be final and- 
the certificate granted. But this was not sufficient. 

The finality must be a finality in relation to the suit. 

If, after the order, the suit is still a live suit in which 

the rights of the-parties have still to be determined, 

no Rpa lies against it under s. 109 ia) of the 

Jode ” 

Their Lordships have accordingly. em- : 
phasised that in order to have finality it is - 
not sufficient that a question of jurisdiction . 
of the court te entertain the-suit has been 
decided. The finality must be a finality 
in -relation to the suit itself, and if the suit. 
is still a live suié in which the rights of the 
parties have still to be determined, there 
is yet no final order. Hi 

Applying these principles to the facts of 
the case before us, it is quite clear that the- 
present order of remand does not dispose. 
of the rights of the parties. The suit’ has 
now been restored to the file of the Revenue 
Court and has to be preceeded with and 
disposed of according to law. The question - 
that has been decided was merely one’ of: 
the proper forum and did not involve an’ 
adjudication of the rights of the parties 
The suit is pending and will have 
tə be heard and decided on the merits. _ 

“emay also mention that even if the 
plaint had been returned for presentation 
to the Civil Court, an appeal from the 
decree of the Civil Court would have lain 
to the High Court, and there would in the. 
same way be an appeal to their Lordships 
of the Privy Council. The question of 
jurisdiction which has been decided adver- 
sely to the defendant can in a future appeal 
from the decree passed in the s'ut-be raised 
again before their Lordships of the Priv 

(2) 142 Ind. Oas. 328; (1933) A LJ 244; 100 WN 
195; 37 L W 331; (1933) M w N 166; AIR 1933 
P O58; Ind Rul. (1933) P O 59; 64 ML J 307; 11 R, 
58; 35 Bom, L R 331; 37 O W N 405; 57 OLJ 146. 
601 A 76(P 0) , 

“Page of (1933) A. L, J. —[Had.] 
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Council. The suit has, therefore, not been 
finally disposed of. We must accordingly 
hold that, in view of the observations made 
by their Lordships in the recent case, a 
cardinal point has not been decided and 
the suit has not been finally disposed of 
within the meaning of s. 109 (a), and the 
applicant is, therefore, not entitled to appeal 
as of right. 

The learned Advocate for the applicant 


next contends that this is a case which is. 


otherwise a fit one for appeal to their Lord- 
ships of the Privy Council under s. 109 (e). 
No doubt under this clause it is not neces- 
sary that the order should be final, and it 
is no doubt open to this court in a proper 
case to grant a special certificate under this 
clause; but it has been laid down by their 
Lordships in several cases that the case 
should be one which raises some question 
of considerable importance, whether public 
or private, or some question whichis of wide 
public importance, even though the subject- 
matter in dispute cannot be reduced into 
actual terms of money. A mere substantial 
question of law arising between the parties 
which would have been sufficient if the 
case had fulfilled the requirements of s. 110, 
would obviously not be sufficient for pur- 
poses of s. 109 (e). 

The learned Advocate for the applicant 
has conceded before us that if it were a 
lease of the zemindari rights pure and 
simple, a suit to recover arrears of rent 
would lie in a Revenue Court. The con- 
tention that the suit is cognizable by the 
Civil Court is based on the sole ground 
that the lease comprises a theka of house 
properties as well. But this involves the 
question whether the transaction in ‘dispute 
can be split into two separate leases which 
depends merely on the interpretation of the 
document, and cannot be said to be a ques- 
tion of any general or wide importance. 
We, therefore, do not think that this is a 
fit case which we can certify under s. 109 
e). 
| “The application is accordingly dismissed 
with costs. 

N. Application dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 148 of 1931 
November 16, 1933 
ADDISON AND MONROE, JJ. 
MOHAMMAD AMIN AND OTHERS— 
DEFENDANTS — APPELLANTS 
VETSUS 


Tar MANAGING COMMITTEE of Tap 
GURDWARAS —PLANTIFFS AND OTHERS 
~—DEFENDANTs — RESPONDENTS. 

Sikh Gurdwaras Act (VIII of 1985, ss. 812), 5 
(8), 80 proviso ii), 82 (1) (2)—Person in possession 
having no knowledge that property was included in 
list published under s 8 (2) --Applicability of proviso 
(ii). to s. 80—Claim, if canbe decided merely on the 
ground of inclusion of property in notification under 
8.5 (8) —Question of title between pariies—Whether 
can be decided by District Judge— Proper procedure. 

Where it is established that the parson in posses= 
sion of certain property had no knowledge of the 
fact that the property was included in the list pub- 
lished under the provisions of sub-s. (2) of s 3, Sikh 
Gurdwaras Act,and hecould not, by theexercise of 
reasonable deligence, have come to know ofit, 
proviso iiij to 8. 30 applies and the court should not 
decide the claim put forward in respect of the prop- 
erty merely onthe ground that the property had 
been included in the notification published under the 
provisions of sub-s. (3) of s. 5. 

In such a case it is notin the power ofthe Dis- 
trict Judge to decide the question of title between 
the parties. Under s. 32(1) of the Ach he must 
frame an issue in respect of the claim and forward 
the record of the suit to the Sikh Gurdwaras Tribu- 
nal under the provisions of sub-s, (2; of 5,32. The 
Tribunal must then proceed to hear and determine 
the issue and record its decision in the form of an 
order. Having done so it must return the record with 
a copy of the decision to the trial Court and that court 
must proceed to determine the suitin accordance with 
such decision subject tothe provisions of s. 34. 


F.C. A. from the decree of the District 
Judge, Amritsar, dated October 10, 1930. 
; Mr. Dev Raj Sawhney, for the Appel- 
ant. 

Sardar Charan Singh, for the Respond- 
ents. 


Addison, J.—The usual notification with 
consolidated list was published by the 
Punjab Government in connection with 
the property claimed by the Gurdwara Sri 
Harmandir Sahib. Later a notification 
(No. 576-G dated February 16, 1929) was pub- 
lished in an Extraordinary Punjab Govern- 
ment Gazette under the provisions of s. 5 
(3) of the Sikh Gurdwaras Act. This noti- 
fication specified the right, title or interest 
in the properties attached to the Gurdwara 
in respect of which no claim had been 
made under s. 5 (1). In this notification 
was included the property in dispute. 
The Managing Committee of the Amritsar 
Gurdwaras thereupon brought a suit under 
s. 28 of the Sikh Gurdwaras Act claiming 
possession oof the property. This has 


1934 


been decreed by the District Judge and 
the representatives of Subhan Mir and 
the latter's mortgagee Saudagar Singh 
have appealed. 

The history of 
follows:— 

During the minority of Subhan Mir his 
mother, who was his guardian obtained 
sanction from the District Judge to sell 
600 yards of a vacant site. Apparently 
921 square yards wereeither sold to or 
taken possession of by the vendee Labh 
Singh. On attaining majority Subhan 
Mir sued to recover possession of the 
excess and was granted a decree by this 
court on December 14, 1925. He ob- 
tained possession on June 2, 1926, 
and later mortgaged the property in dis- 
pute to Saudagar Sin.b, At the time the 
consolidated list was prepared Juabh 
Singh was in possession and he is shown 
in it asin possession of plots Nos. 423 to 427. 
Before notice was served, however, it 
appears that the Managing Committee 
informed the Government that the list 
was not correct. The Government, there- 
fore issued notice to Subhan Mir in respect 
of Nos. 423 and 424 of the consolidated lis 
on the ground that he was in possession of 
them. Atthat time Subhan Mir was in 
Bombay and, as his claim had to be 
preferred within 90 days, his wife and 
father-in-law pub in a claimon Subhan 
Mir’s behalf with respect to the numbers 
423 and 424 as to which he was given 
specific notice. It seems that they under- 
stood that these plots were the property 
now in dispule which had been decreed 
in 1925 by this court in favour of Subhan 
Mir. The claim was not contested by the 
Managing Committee and was decreed. 

It was not till May, 1929, that the 
Managing Committee instituted the present 
suit under s. 28 for possession of No, 426 
The representatives of Subhan Mir and 
his mortgagee pleaded that they had 
received no notice under s. 3 (3) of the 
Sikh Gurdwaras Act. They further 
pleaded that Subhan Mir and Saudagar 
Singh could not have discovered the fact 
that the property now indispute was in- 
cluded in the consolidated list, even by the 
exercise of due diligence. The learned 
District Judge hag said that Subhan Mir 
could have done so with the exercise 
of little caution and diligence and this is 
the question before us. 

It isadmitted that no special notice was 
given to Subhan Mir with respect to the 
consolidated list No. 426. It is described 


the dispute is as 
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as Tukra No.4 Dharamsala, Labh Singh 
being entered as in possession. It is not 
entered onthe same page as Nos. 423 and 
424 as to which specific notice was given 
to Subhan Mir. The . fact that specific 
notice was given as regards these two 
numbers was sufficient to put Subhan Mir 
off his guard with respect to any other 
number. The consolidated list was all the 
more misleading by reason of this circum- 
stance. I would hold that it has been 
established that he had no knowledge of the 
fact that the property sued for was in- 
cluded inthe list published under the 
provisions of sub-s, (2) of s.3 and could 
not, bythe exercise of reasonable diligence, 
have come to know ofit. Proviso (ii) to 
s. 30 of the Sikh Gurdwaras Act, therefore, 
applies and the District Judge should not 
have decided the claim put forward 
merely onthe ground thatthe property had 
been included in the notification published 
unger the provisions of sub-s. (3) of 
s. 5, 

This does not, however, end the matter, 
It is now necessary, forthe question of title 
between the parties tobe decided. It is 
not inthe power of the District Judge to 
decide this question. Under s. 32 (1) of 
the Act he must frame an issue in respect 
of the claim and forward the record of 
the suit to the Sikh Gurdwaras Tribunal 
under the provisions of sub-s, (2) of s. 32. 
The Tribunal must then proceed to hear 
and determine the issue and record its 
decision inthe form of an order, Having 
done so it musb return the record with a 
copy ofthe decision to the trial Court 
and the court must proceed to determine 
the suit in accordance’ with such decision 
subject tothe provisions ofs. 34. 

For the reasons given, I would accept the 
appeal, set aside the order of the learned 
District Judge and remand the suit to him 
for disposal inaccordance with what has 
é The appellants will 
get their costsin the court. Other costs 
will be in the discretion of the tial 
Court. 

Monroe, J.—I agree. 

N. Case remanded, 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 200 of 1931 
August 28, 1933 
SULAIMAN, O, J. AND Kina, J. 
REOTI SINGH AND ANOTHER — PLAINTIFFS 
— APPELLANTS 


Versus 
RAM LAL— DEFENDANT—RESPONDENT 

Mortgage—Suit by subsequent mortgagee— Implead- 
ing of prior mortgagee—Decree und sale—Prior 
mortgage, if can be held up as shield—Remedies of 
prior mortgagee. 

Where a prior mortgagee has been impleaded by 
the subsequent mortgagee in his suit and a decree 
obtained against him and the property sold in auction 
against him, he is bound by the proceedings in the 
suit and cannot exercise the right to hold up his 
prior simple mortgage as ashield, such right being 
exercisable only by a defendant in possession of the 
property. The prior mortgagee’s remedy is either 
by availing himself of the provisions of O. XXXIV, 
rr. 12, 13 and claiming that the property should 
be sold free from encumbrance and that his amount 
should be paid in the first instance, or to redeem the 
subsequent mortgage and prevent the sale of the prop- 
erty. When he does not avail himself of any of these 
remedies, he can have no remedy except that of 
suing on the previous mortgage provided limitation 
has not expired. Mannu Mal v. Ram Chandar (1) 
and Ram Sanehi Lal v Janki Prasad (2), referred 
to. 


from the decision of the 
Budaun, dated Feb- 


. CL. A, 
Subordinate Judge, 
ruary 10, 1931. 

Mr. K. Verma, for the Appellants. 
Dr. S.N.Sen and Mr. P.M. L. 
for the Respondent. 


Judgment.— This is a plaintiff's appeal 


Verma, 


arising out of a suit for recovery of 
possession oof 43 biswas share in 
village Panchheli Daranagar which 


originally belonged to Ahmad Hussain and 
Muhammad Hussain., In 1871 the mort- 
gagors executed a simple mortgage deed 
in respect of this property in favour of 
Sher Singh. In 1878 they made a second 
mortgage of this very property in favour 
of Itwari Lal. In 1885 Sher Singh brought a 
suit for sale on the basis of the previous mort- 

age deed of 1871 and obtained a decree. 

nfortunately he did not implead the sub- 
sequent moregagee Itwari Lal. The prop- 
erty was put up for sale and was purchased 
at auction by Sher Singh himself and he 
appears to have obtained delivery of pos- 
session but, at any rate, his name is found 
to have been entered in the revenue papers 
in 1885. It is an admitted fact that by a 
partition award Sher Singh's son Bijai 
Singh alone got this entire property allotted 
to him and he obtained possession of. it and 
got his name entered in the khewat. 

One Ram Ratan Lal appears to have 
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had a simple money decree against Bijai 
Singh and in execution of that decree at- 
tached the rights and interests of Bijai 
Singh and put up the property itself for 
sale. There was no mention made at the 
time of any mortgagee’s interest which 
Bijai Singh might have had. The property 
was purchased at auction by Niranjan 
Singh who appears to have obtained de- 
livery of possession. The dakhalnama of 
the year 1908 executed by the auction-pur- 
chaser is on the record. 

In 1911’ the representatives of the sub- 
sequent mortgagee Itwari Lal, brought a 
suit forsale on the basis of the mortgage 
deed of 1878. They impleaded Niranjan 
Singh who was in one sense representing 
the prior mortgagee and also the mort-- 
gagors. Niranjan Singh set up his right 
to hold up the previous mortgage as a 
shield and the court appears to have found 
that this prior mortgage deed existed and 
that the rights under it had devolved on 
Niranjan Singh. It is unnecessary for us 
to express any opinion whether the auction 
purchase by Niranjan Singh of the rights 
and Interests of Bijai Singh unnecessarily 
passed to him the lien which Bijai Singh- 
might have held to retain possession until 
his previous mortgage was paid of. ~ 

The claim was decreed subject to the 
previous mortgage of 1871 held by Niranjan 
Singh. 

It appears that Niranjan Singh -at that 
time did not insist that the property should 
be sold free from the mortgage and that 
the sale proceeds should be utilised in the 
first instance towards the payment of the 
previous morgage. Nor does it appear: 
that Niranjan Singh thought it fit to redeem 
the subsequent mortgage in favour 
of Itwari Lal and retain possession 
of the property. The result was 
that the property was sold at 
auction and purchased by defendant Ram 
Lal who obtained delivery of possession 
through the Civil Court against all the 
defendants to the suit, including Niranjan 
Singh. 

The present plaintiffs waited for nearly 
12 years and then brought the present suit 
for recovery of possession of this property 
against Ram Lal. That claim has been 
dismissed by the court below and the finding 
is challenged in appeal before us. 

The learned Advocate for the plaintiffs- 
appellants contends before us that Niranjan 
Singh acquired all therights waich Bijai 
Singh had to hold on possession of the 
property until the first mortgage was paid 


1934 


off and that the sons of Niranjan Singh 
are entitled to recover possession of the 
property from the subsequent purchaser, 
Ram Lal, unless he is prepared to pay 
off their mortgage. 

In our opinion it is quite clear from 
two Full Bench cases of this court, namely, 
Nannu Mal v. Ram Chander (1) and Ram 
Sanehi Lal v. Janki. Prasad (2) that the 
right to hold up a prior simple mortgage 

as a shield, can be exercised only by a 
` defendant in possession ofthe property and 
cannot be used as a weapon of attack by 
a plaintiff, who is not in possession at the 
“time of the suit, 

Furthermore, the cases before the Full 
Benches were where neither of the mort- 
gagees had been impleaded in the suits 
brought by the others. Inthe present case 
Niranjan Singh was actually impleaded 
by the subsequent mortgagee in his suit 
and the decree was obtained against 
Niranjan Singh and the property was sold 
at auction against him. He is accordingly 
bound by the proceedings in that suit. 

We think that Niranjan. Singh might 
either have availed himself of the pro- 
visions of O. XXXIV, rr. 12 and’ 13 and 
claimed that the property should be sold 
free from his encumbrance and that. his 
, amount should be paid to him in the first 
instance, or he might have redeemed the 
subsequent mortgage and prevented the 
sale of the property. By allowing the, prop- 
` erty tobe sold against him he lost hisright 
of redemption. Not having availed himself 
of either of these rights and having merely 
rested content withthe sale of the property 
taking place, “subject to his previous 
mortgage”, he can have no remedy except 
that of suing on the previous mortgage 
provided limitation has not expired. He 
can claim that he has stepped into the 
shoes- of the prior mortgagee by virtue 
of the previous payment and has the 
same rights as the previous mortgagee, 


but such rights cannot be exercised after ` 


the period of limitation. 

The present is, however, not a suit for 
sale on the previous mortgage at all, but 
is merely a suit for recovery of possession. 
Such a suit in the circumstances is not 
maintainable. The appeal is dismissed 
with costs. 

Mr. Varma, before opening this case, 
assured usthat the deficiency of Rs. 9-5-0 
inthe amount of the costs of translation 

(1) 132 Ind. Cas. 401; (1931) A L J 273; AI R 1931 
All, 277; Ind Rul. (1931) All. 497; 53 A 334. 

(2) 134 Ind. Cas 1: (1931) AL J 729; AT R1931 
All, 466; Ind, Rul. (1931) All. 769; 53 A 1023. 
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and printing due from the appellants will 
be paid. We direct that the amount be 
made good within one month from this date. 

N. Appeal dismissed. 
MADRAS HIGH COURT | 
Second Civil Appeal No. 1496 of 1928 
January 6, 1933 
KRISHNAN PANDALAI, J. 
VELLAYAMMAL AND OTHERB— DEFENDANTS 
APPELLANTS 
VETSUS 

N. P. PALANIYANDI AMBALAM— 
PLAINTIFF—RESPONDENT 

Hindu Law—Widow—Alienation— Relinquishment 
by presumptive reversioner before: succession opens-— 


Validity—Suit to set aside alienation after death of 
widow—Maintainabdility -Estoppel—Transfer of Prop- 


_ erty Act (IV of 1882), $. 48. 


lt is possible for presumptive reversioners, even 
before the succession opens, bya sufficient act of affir- 
mation to do something which disables them from 
questioning the alienation after they are in titulo. 

Where during the life-time of a Hindu widow the 
presumptive reversioner acting on his own behalf 
and as guardian of his son executed a deed of re- 
linquishment and sale deed in respect of a portion 
of the properties sold by the widow in consideration 
of a sum of money and after the death of the widow 
the son sued to set aside the alienation made by the 
widow: 

Held, (i) that under 5.43 of the Transfer of Prop- 
erty Act, the plaintiff's father having sold the property 
as if it belonged to him the plaintiff could not, 
after acquiring title as reversioner, be heardto say 
that he had no title when the properties were sold 


- by his father: 


(iz) that, treating the old alienation as still the sub- 
ject for consideration, the act of the plaintiff's father 
acting on his own behalf and on behalf of the plaintiff 
in surrendering whatever rights they had and in 
purporting tosell the property to the vendees was. an 
emphatic affirmation of the transaction which validat- 
ed the alienation and disabled them from questioning 
it Rangasami Gounden v. Nachiappa Goundan (1), 
relied on. 


Appeal against the decree of the Court of 
the Subordinate Judge, Madura, in Ap- 
peal Suit No. 100 of 1926 (A. S. No. 639 of 
1925, District Court, Madura) preferred 
against the decree of the Court of the Dis- 
trict Munsif, Melur, in Original Suit No. 
130 of 1923. 

Mr. T. L. Venkatarama Iyar, for the Ap- 
pellant. 

Mr. K.S. Jayarama 
pondent. 


Judgment.—This was a suit by a Hindu 
reversioner to set aside alienations by the 
female heirs. Of two such alienations 
which formed the subject-matter of this 
second appeal one which affected the 
appellants Nos. 1 and 2 has been settled 
and all that now remains is the alienation 
which affects the other appellants, viz., 
appellants Nos. 3 and 4 which concerns 


Ayyar, for the Rse- 
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Item No. 1 in B schedule, 19 cents of 
land. The court of first instance upheld 
this alienation and dismissed the suit. In 
the Court of Appeal to whichthe plaintiff 
appealed the learned Judge deals with this 
property in para. 13. The 6th defendant's 
father bought this property so long ago as 
1886 from Vellayammal, mother of the last 
male-holder and her daughter one Thungi. 
The then reversioners, the last male-holder’s 


‘paternal uncle Palaniyandi and his son the: 


present plaintiff then brought suits to set 
aside the alienation and succeeded. But 
after that decree the two families, that 
is of the purchasers and the vendors, who 
were relations, settled their disputes. The 
net result of the settlement was that one- 
half of the property sold was restored to 
the reversioners and the other half consist- 
ing of this Item No. 1 of B schedule was 
retained by the purchaser the 6th defend- 
ant’s father. This settlement was effected 
so far as thie property was concerned by 
two deeds Ex. II and ILA. Exhibit I-A 
is asale deed purporting to be executed by 
Palaniyandi for himself and on behalf of 
his sons including the present plaintiff. It 
recites that they have received Rs. 85 in 
cash and thatthe purchaser the 6th defend- 
ants father is to enjoy the land as his. 
Exhibit II purportsto be the deed of re- 
lease six days later by the same people to 
the same person and says that the execu- 


- tants have relinquished such rights as they 


had in the property, that is, 19 cents now 
in dispute, by reason of the decree which 
had been previously obtained. All this 
was long before the succession in favour of 
the plaintiffs opened by the death of Vel- 
layammal who lived on till 1921. This suit 
was brought in 1923. 

It appears to me that the court of first 
instance was right and the Court of Appeal 
wrong about the plaintiff's right by this 
suit to recover this property. Whatever 
may have been the merits of the original 
alienation and the title conveyed thereby, 
the plaintiff must lose on one of two 
grounds. First under s. 43 of the Transfer 
of Property Act the plaintiff's father having 
sold this property by Ex. II-A, as if it 
belonged to him and to the plaintiff, at 
atimewhen they hadgadmittedly no title 
there to, the plaintiff cannot now be heard 
to set up that fact after acquiring the 
title as reversioner in 1921. 

Secondly, treating the old alienation as 
still the subject for consideration, the act 
of the plaintiff's father acting on his own 


- behalf and on behalf of the plaintiff in 
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surrendering whatever rights they had by the 
decree and in purporting to sell the prop- 
ersy to the 6th defendant's father was as 
emphatic an affirmation of the transaction 
as it is possible to imagine. The fact that 
at that time they were not the actual re- 
versioners but only the presumptive re- 
versioners is notin my opinion sufficient to 
deprive that act of its due force and effect; 
becauseas stated by the Privy Council in 
Rangasami Goundenv. Nachiappa Gounden 
(1), it is possible for presumptive reversion- 
ers even before the succession opened by a 
sufficient act of affirmation to do some- 
thing which disables them from question- 
ing the alienation after they are in titulo. 
The learned Judge in appeal does not seem 
to have either perceived or given any pro- 
per answer to these points. But he contents 
himself with saying that the release deed 
does not bind the plaintiff since he cannot 
be literally said to be claiming under his 
father. Here he ignores the fact that it 
was not by the act of the father alone but 
by the act of the plaintiff himself by his 
guardian that he is bound, In the cir- 
cumstances in which these documenta were 
executed there can be little doubt that the 
acts of the plaintiff's father were eminently 
prudent and beneficial and the plaintiff 
cannot now be heard to question them. The 
appeal so far as the appellants Nos.3 and 
4 are concerned succeeds and the decree of 
the lower Appellate Court so far as it con. 
cerns Item No. 1 in schedule B must be re- 
versed and that of ths Firs: Gourt restored. 
The appellants Nos. 3 and 4 must have their 
costs both here and in the corti below 
proportionate to the value of the property . 
concerned in their appeal. 

A. Appeal accepted. 

(i) 50 Ind. Cas, 448, 42 M 523 at page 53); 36 M LJ, 
493; 17 A LJ 536; 290 LJ 539 21 Bom L R 640; 
23 0 WN 777; (1919) M W N 262; 23M LT 5; 10 L 
W 103; 46 1A72; LU PLR P.O. 66(P.0,) 
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_ OUDH GHIEF COURT 
Criminal Reference No. 53 of 1933 
December 9, 1933 
NANAVUTTY, J. 
EMPEROR—CompPLAINANT 
versus 
ZAMA SHAH — Acousgep 

Criminal Procedure Code (Act V of 1898), s. 488 
cl. 2—Appeal by one accused—Transfer of case to 
Adtitional Sessions Judge—Accepting of appeal and 
referenca to Chief Court in respect of another 
accused in the same case—Competency of reference 

A filed an appeal against his conviction in the 
Court of the Sessions Judge, This appeal was 
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transferred by the Sessions Judge to the Additional 
Sessions Judge for disposal. The Additional Sessions 
Judge allowed the appeal of A, and made a refer- 
ence tothe Qhief Court recommending that B who 
had been convicted along with A should also be 
acquitted; 

Held, that in view of the provisions of cl 2 of 
8. 438, Criminal Procedure Oode, as the case of B 
was not transferred to the Additional Sessions Judge, 
he was not competent to make the reference. 


Or. R. made by the Additional Sessions 
Judge, Kheri, dated November 2], 1933. 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 

Order. - This is a reference made by 
the learned Additional Sessions Judge of 
Kheri under s. 438 of the Code of Criminal 
Procedure recommending that the con- 
viction and sentence passed on one Zama 
Shah be set aside and he be acquitted 
of the offence under s, 379, Indian 
Penal Code, of which he had been con- 
victed. 

The circumstances under which this 
reference came to be made by the 
learned Additional Sessions Judge are as 
“follows; — 


One Ghulam Qadir filed an appeal 
from Jail against his conviction under 
s. 379, Indian Penal Code, in the Court of 
the Sessions Judge of Sitapur. This appeal 
was transferred by the learned Sessions 
Judge to the Additional Sessions Judge 
for disposal. The Additional Sessions 
Judge of Kheri allowed the appeal of 
Ghulam Qadir and set aside the con- 
viction and sentence passed upon him 
. and ordered his release. He further made 
a reference to this court under s, 438 of 
the Code of Criminal Procedure recom- 
mending that Zama Shah, who had been 
convicted along with Ghulam Qadir, should 
also be acquitted. The case of Zama 
Shah was not before the learned Additional 
Sessions Judge, and the learned Assistant 
Government Advocate, on behalf of the 
Crown, has invited my attention to cl, 
(2) of 8.438 of the Code of Criminal Pro- 
cedure, and has argued that the Addi- 
tional Sessions Judge of Kheri was not 
- competent to make this reference in respect 
of an accused whose appeal was not before 
him. Clause (2) of 8. 438 of the Code of 
Criminal Procedure runs as follows : — 

“An Additional Sessions Judge shall have and 
may exercise all the powers of a Sessions Judge 
under this Ohapter in respect of any case which 


may be cransferred to him by or under any general 
or special order of the Sessions Judge”. 


The case of Zama Shah not having been 
transferred to the Gourt of the Additional 
Sessions Judge of Kheri, that offiver was, 
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in my opinion, clearly not competent to 
make this reference. I accordingly reject 
this reference. Let the record of the case 


be returned. 
N. Reference rejected. 


. MADRAS HIGH COURT 
City Civil Court Appeal No. 17 of 1930 
August 9, 1933 
SUNDARAM CHETTY AND PAKENHAM 
WaALSH, JJ. 
SREE CHAND SOWCAR ~ PLAINTIFF 
—APPELLANT 
VErSUS 
T. KASI CHETTY alias NAGALIN — 
GAM CHETTY AND OTAERS - DEFENDANTS, 
— RESPONDENTS 

Succession Act (XX XIX of 1925), 88. 98, 1060— Scope of 
— Bequest of life estate with gift over to a class of persons 
—Hstate of legatees, whether vested or contingent— 
Mortgage by legatee before death of life tenant— 
Validity. 3 . 

Where a testator bequeathed a life estate in 
certain properties to two females with an absolute 
gift over of the remainder to a specific class of 
persons, and a person who belonged to this class 
effected a mortgage of his interest in the proper- 
ties during the lifetime of one of the females but 
after the death of the testator : 

Held, that at the time of the mortgage, the mort- 
gagor had a vested and not merely a contingent 
interest in the properties and the mortgage was a 
valid one. ' 

Under s. 108, Succession Act, the title to prop- 
erty bequeathed to a class of such persons in such 
cases vests on the testator’s death on such of the 
persons of that class who are alive at that 
date and s. 98 of the Act does not defer 
the vesting of title in such cases until the date of 
the vesting of’possession. ; 

The ordinary distinction between vested and con- 
tingent interests consists in the nature of the event 
or condition upon which the donee should take the 
property. If the interest created in favour of a 
person should take effect on the happening of an 
event which must happen, it is a vested interest, 
but if it is to take effect on the happening of a 
specified uncertain event which may or may not 
happen, the interest is a contingent one. [p, 384, col. 2] 

The mere fact the legatee is not entitled 
to immediate possession of the thing bequeath- 
ed does not make it a contingent bequest. 
Mathuranath Biswas v Monmohni (1), Masyk v. 
Fergusson (2), Harris v. Brown (3) and Bhagabati 
Barmanya v. Kali Charan (4), relied on. : 

Appeal against the decree of the court of 
the City Civil Judge, Madras, in O.S. No. 15 
of 1929, dated January 28, 1930. 

Messrs. Ramaswamy Ayyangar and M, N. 
Doraiswamy Ayyangar, for the Appellant. 

Messrs. V, V. Srinivasa Ayyangar, T. K. 
Srinivasathathachariar and T. Krishnas- 
wamy Ayyar, for the Respondents. 

Sundaram Chetty, J. This appeal 
arises out of a suit filed by the plaintiff- 
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appellant for the recovery of a certain 
sum of money alleged to be due on a 
mortgage bond executed by the Ist defend- 
ant for Rs. 1,000 on November 15, 1924, 
The 2nd defendant is a subsequent pur- 
chaser of the mortgaged property from 
the lst defendant. Various contentions 
were raised by these defendants in respect 
of which issues were also framed, but the 
learned Judge in the court below wanted 
to dispose of the suit on what he calls two 
preliminary points one of which he decided 
definitely against the plaintif. On the 
strength of that finding, the suit was 
dismissed. Hence this appeal. 

The mortgaged property belonged to 
the ist defendant’s grandfather Srinivasa 
Chettiar. The lst defendant's right to 
that property is derived from the will 
Ex. 1 executed by the said Srinivasa 
Chettiar in 1904. The contention of the 
Qnd defendant is that according to the 
terms of that will it should be taken that 
the mortgaged property had not vested 
in the Ist defendant on the date of the 
suit mortgage and consequently the mort- 
gage sued on is invalid. The lower Court 
upheld this contention and dismissed the 
suit. 

This question depends upon a proper 
Kan of the terms of the will Ex. 1. 
Under this will, the testator appointed three 

_ persons as executors for the purpose of carry- 
ing out the directions contained in the will. 
‘The present Ist defendant who was then a 
child of four or five months was to be under 
the protection of his mother and paternal 
grandmother who were both appointed 
under the will as the guardians of his 
person. The testator had a son named 

. Ramaswami Chetti who was aged about 
20 years but he was practically disinherit- 
ed on account of his improper conduct, 
Paragraph 13 of the will is important for 
the purposes of the’ present case. It 
provides that for a period of three years 
subsequent to the death of the testator the 
executors should manage the properties 
as directed in the will and after the expiry 
of that period they should deliver tothe 
lst defendant’s guardians all the moveable 
and immoveable properties which should 
be taken possession of and managed by 
those two guardians till the end of their 
life-time without any power of alienation 
by sale or mortgage, but after their life- 
- time the testator’s son’s descendants should 
take those properties absolutely and enjoy 
them from generation to generation. The 
effect of the, aforesaid terms of the will 
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appears to be this. After the expiry of 
a term ofthree years from the date of the 
testator’s death during which the executors 
should be in possession and management, 
the two ladies who were appointed as the 
Ist defendant’s guardians were to enjoy 
the properties for their life without powers 
of alienation. In other words, a life estate 
was bequeathed -to them with an absolute 
gift over of the remainder to the descend- 
ants of the testator's son. The absolute 
gift of the remainder is to'a specified 
class of persons of whom the Ist defend 
ant is certainly one. The question for 
consideration is, whether the gift of the 
remainder absolutely in favour of a specified 


~ class of persons on the termination of the life 


estate should be deemed to bea vested in- 
terest or only a contingent interest. The 
ordinary distinction between vested and 
contingent interests consists in the nature 
of the event or condition upon which the 
donee should take the property. If the 
interest created in favour of a person 
should take effect on the happening of 
an event which must happen, it is a 
vested interest, but if it is to take effect 
on the happening of aspecified uncertain 
event which may or may not happen the 
interest is a contingent one. Applying 


. this test there is no doubt about the nature 


4 


- of the interest created in favour of the 


class of persons of whom the Ist defend- 


_ant is one, which should take effect on 


the termination of the lifetime of the two . 


ladies (an event which must happen). It 


„seems to me that the Ist defendant as a 


member of the class alive on the date.of 
the testator’s death had a vested remainder 
in the property in question, but possession 
alone is postponed to a future date. It 
is shown in this case that the survivor 
of the aforesaid two women, viz.;. she. 1st 
defendant’s mother died on February. 17, 
1926, whereas, the suit mortgage bond 
was executed by the Ist defendant on 


-November 15, 1924. The learned Judge 


- observes 


that till her death in 
February 1926 the Ist defendant had 
no right to the estate and had no trans- 
ferable interest therein, as he was merely 
an expectant heir. No authority has been 
cited ,by him in support of this conclusion. 
On the other hand, as I would presently 
show, the trend of the authorities is clearly 
against that view. 
Taking s. 106 of the Indian Succession 
Act (Act X of 1865}. which was in force 
when the will Ex. 1 came into existence, 


there can hardly be any doubt that the 
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properties bequeathed to a specified class 
of persons of whom the lst defendant is 
one, became vested in that class on the 
date of the testutor’s déath and would even 
pass to the representatives of any of that 
class if he should die subsequent to the 
testator’s death and before the time pres- 
cribed for taking possession. The mere 
fact that a legatee is not entitled to im- 
mediate possession of the thing bequeathed 
does not make it a contingent bequest. 
There is nothing in the terms of the will 
to.indicate any contrary intention on the 
part of the testator, so as to make the 
interest of the legatees a contingent one.. 
lf the terms of Ex.l should be construed 
in. the light of s. 106 aforementioned, the 
lst defendant must be deemed to have 
had a vested interest in the mortgaged 
property even before the: death of his 
mother. 
Some stress was however laid by 
Mr. Srinivasa Ayyangar the learned Ad- 
vocate for the respondents, on the wording 
ofs. 98 of the said Act in order to show 
that the Ist defendant had no vested in- 
terest in the property on the date of the 
mortgage. On a careful comparison of 
s. 98 with s. 106, it is clear that the title 
to the property bequeathed to a class of 
persons as in the present case, certainly 
vests in such of the persons of that class 
who are actually alive at the testator's 
death. It is because of such legal vest- 
ing of the title, even the representatives 
of any of. them who have died since the 
death of the. testator get a share in the 
property when the time arrives for their 
taking possession and getting a distribution 
of the estate effected. Section 98 seems to 
contemplate cases of deferred possession 
and not deferred. vesting. It is however 
argued on behalf of the respondents, that 
the words in: the exception to s. 98, viz., 
“but their possession of it is deferred until a time 
later than the death of the .testator by reason 
a. prior bequest or otherwise, the property shall at 
that time go to such of them as shall be then alive, 
and to the representatives of any of them who have 
died since the death ofthe testator” 
should be taken to mean that the 
vesting of the property itself takes place 
only on the date to which possession’ is 
postponed. But we find in s. 106 that in 
the case of an exactly similar bequest, 
the legacy must be taken to have become 
vested 
death despite the fact that possession is 
postponed. If the contention of Mr. Srini- 
vasa Ayyangar should prevail, we would be 
driven to hold that -what is ‘declared in 
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interest even from the testator’s — 


; eh 
8. 106 as to the time of vesting is nega- 
tived in s. 98. Such an inconsistency can- 
noi ordinarily be imputed to the legisla- 
ture. 
One of the decisions relied on by Mr. 
Ramaswami Ayyar for the appellant 
is reported in Mathuranath Biswas v. Man- 
mohni 57 Ind. Cas. 747 (1). It* is 
the decision of a single Judgeof the Oal- 
cutta High Court. .In that case, the tes- 
tator by his will provided that his widow 
would remain in possession of the property 
during her life and that on her death 
is sons would’ get the property in equal 
shares. Ona construction of that will the 
learned Judge held thas in view of s. 106 
of the Succession Act the sons obtained 
a vested interest in the property on the 


- testator’s death dnd therefore in the event 


of one of the sons predeceasing the widow 
his interest would pass to his heirs. ‘This 
is exactly. on all fours with'the present 
case. The contention of . Mr. Srinivasa 
Ayyangar in respect of s.98 is also opposed 
to the view taken : by Pontifex, J., in the 
decision in Masyk v. Fergusson (2) wherein 
that learned Judge remarks ‘that s. 98 
applies only to vested interests. In a 
case dealt. with by the Privy Oouncil in 
Harris v. Brown (3) there were directions 
in the will to- the effect that the residuary 
estate which was bequeathed in equal 
shares to a certain class of persons should 
remain in the-hands of the executor who 
should make over the share of each. on 
his attaining 21 years. Their Lordships | 
held that these words merely pointed to 
the postponement of possession of shares 
which had already-been vested. On pp. 
634 and 635* their Lordships go on to 
say : 

Ta learned Judges ‘appear to find in the ap» 
pointment of an executor and guardian to the minors 
with a, direction tọ make over the property to them 
on their attaining majority something contrary. to 
an intention that the gift should vest in the ob. 
ject at once, It is new to their Lordships to hear 
that these ordinary directions have, any effect in 
suspending the ownership of the property and it 
seems to them that such a ruling- is calculated to 
disturb settled principles.” |, oS 

This, I consider, is an emphatic pro- 
nouncement against the correctness of the 
contention put forward on behalf of the 
respondents. The same view is taken by 
the Privy Council in a later case reported 


(t) 57 Ind, Oas. 747. ' 
(2) 4 O 304 at p 313, 
(3; 280 621; z8 I A159, 50 W N 72); 3 Bom, 
L 503; 8 Sar. 9: (P. O) .. : 
+, ` . à 
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in Bhagabati Barmanya v. Kali Charan (4). 

For all the foregoing reasons, I must 
hold that ihe Ist defendant had a vested 
interest in the mortgaged property on the 
date of the suit mortgage and. was not 
merely an expectant heir as observed by 
the lower Court. It cannot be said that he 
had no sort of title to the property on that 
date, 

As the plaintiff's suit was dismissed on 
an erroneous finding dn a preliminary 
point, the decree of the lower Court has 
to be beb aside and the suit remanded to 
that court for restoration to file and dis- 
posal according to law after determining 
the other issues arising in the case. The 
respondents should pay the appellant’s 
costs of this appeal. The costs of the 
suit will abide the result. The court-fee 
paid on the memorandum of appeal will be 
refunded to the appellant. 

‘Pakenham Walsh, J.—I agree. 

å. Suit remanded. 

(4) 10 Ind. Cas, 641; 38 0468; 15 O W N 393; 9 
ML T411; 13 OLJ 434; 21 M LJ 387; 8A LJ 
433: 13 Bom, L R 375; (1911) 2 M W N2295, 38 IA 
54 (P.O) 


pan 


MADRAS HIGH COURT 
Appéal Against Appel ate Order No. 200 of 
1930 


May 1, 1933 
KRISANAN PANDALAL, J. 
PALLI VITTALA HEGDE—PETITIONER— 
APPELLANT 


VETSUS i 
PANIYUR HOSAMANE SHEENAPPA - 
SHETTY— RESPONDENT 

Limitation Act (IX of 1908), Sch I, Art, 182 (5)— 
Application for execution—Omission to state the fact 
thatthere was an appeal and dimunition of decree 
amount in appeal—A pplication, whether ‘in accord- 
ance with law'—Transfer of original decree after 
appeal, effect of—-Civil Procedure Code: (Act V of 
1908), 3 8%, O. KAI, r. 11 \2) i 

When a Oourt passes a decree and there is a decree 
in appeal therefrom and thereafter a petition for 
execution to the first Court, there is only one deeree 
to be executed. When in such circumstances a 
petition for transfer of. execution is made to that 
court and granted by it, the appellate decree is the 
only decree which can be.transferred and the transfer 
cannot be understood as if it were a transfer of the 
original decree and not of the appellate decree, 

Omisaion from an execution petition of the parti- 
culars required by cls. (d) and (g) which are required 
to be contained.in every petition for execution by 
O.XXI,r,11 (2), Civil Procedure Code, does not 
render the petition not in accordance with law 
within the meaning of Art. 182 (5), Limitation Act 

Appeal against the order of the District 
Court of South Kanara dated March 10, 


1980 and made in A, S, No, 340 of 1929, 
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preferred against the order of the Court 
ofthe District Munsif of Karkal, dated 
September 16, 1929 and made in R. E.r. 
No. 610 of 1929in O. S. No. 875 of 1919, 
District Munsif’s Court of Udipi. 
Judgment. - The lower Court has dis- 
missed an execution petition by the ap- 
péllant filed in the Karkal Munsif’s Court 
on July 3, 1929, toexecute his decree made 
in O. S.No. 875 of 1919 by the Udipi 
Munsif’s Court on the ground of want of 
jurisdiction and limitation. The learned 
District Judge was so struck by the ir- 
regularities ofthe execution department in 
the Subordinate Courts in his district and 
thecareless manner in which that depart- 
ment was being worked by the officers of 
the Courts as well as by litigants and 
their advisers that he has passed very 
strong strictures on what he quite rightly 
terms the apathy and indifference associat- 
ed with the execution of Civil Court 
decrees. The justification of these re- 
marks in this execution consists in 15 
applications in execution during a period 
of five or six yearsin all of which it seems 


the particulars required by O. XXI, r. 11,’ 


Oivil Procedure Code, were wrongly entered. 
The fact of there having been an appeal 
was ignored with the consequence that the 
modilication effected by that decree was 
also ignored. In fact the appellate decree 


deducted about Rs. 30 from the amount _ 


awarded by the original decree and 
reduced it from Rs. 878 to Rs, 347. In 
these 15 applications the larger amount 
was applied for; È 
because as the learned Judge himself says 


_ the judgment-debtor successfully evaded 


arrest during all the time. The Judge 
says it is a disgraceful thing that warrants 
for arrest should be returned unexecuted 


but no one was hurt‘ 


fifteen times. -At last in execution petition ' 


No. 411 of 1929, the judgment-debtor was 


-arrested by the Karkal Munsii's Court and 


then he paid Rs. 300, about half the decree 
amount, and 
in the previous applications the Appellate 
Court decreewas not mentioned and 
larger amount than was due was prayed 


raised the objection that’ 


a 


for and that he should “not be mulcted ' 


with the costs of those erroneous peti- 


tions. This objection being allowed, that ` 


execution petition was dismissed. Then 
the decree-holder onJuly 3, 1929, filed his 
last execution petition which gave rise to 


this appeal, containing correct particulars. | 


The application was again made to the 
Karkal Munsif’s Court, the court which 


passed the decree being the Udipi Munsif's | 
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Court., The learned Judge has dismissed 
this petition on two grounds: first that the 
Karkal Court had no jurisdiction to entertain 
the petition because.the Appellate Court's 
decree was not transferred to that court 
but only the original Court’s decree and 
secondly, because the previous applications 
during a period of four or five years in which 
_ only the original Court's decree was men- 
tioned -and not the effect of the appeal or 
the deduction in the decree amount made 
thereby ‘are not applications for execution 
in accordance with law and therefore the 
present petition is time-barred. í 

The learned Judge is wrong on both 
points. When a court passes a decree and 
there is a decree in appeal therefrom and 
thereafter a petition for execution . to the 
first court, thereis only one decree to be 
executed - viz, the original decree as 
amended by the Appellate Court. When 
in such circumstances a petition for trans- 
fer of execution is prayed to that court 
and granted by it; as admittedly it was 
inthis case, the above decree is the only 
decree which cambe transferred and the 
transfer’ cannot be ‘understood as- if it 
were a piecemeal transfer i. ¢.,a transfer 
of the original. decree and not of the ap- 
pellate decree forthe simple reason that 
there areno two decrees and in the 
eye of law there is only one. -In accord- 
ance’ with that-principle, when the Udipi' 


Munsif's Court transferred the ‘execution’ 


tothe Karkal Munsif’s Court and sent 
the necessary certificates with a copy of 
“the appellate decree which wasthe govern- 
ing-document which would show the amount 
due to the decree-holder if read along with 
the- original Court decree that was a full 
and complete transfer for all 


of jurisdiction fails. 

-Next-as to the previous applications 
being not in accordance with: law, that is 
founded upon the-omission in the earlier 
- applications -there are 15 of them—of any 
reference tothe fact of there being an appeal 
or of the diminution- of the original decree 
amount in accordance with the appellate 
judgment. 
the: particulars (d) and (g)-. which are 
required to be contained in-every petition 


for execution by O. XXI, r: 11 (2) were- 


erroneous. But that does not mean 
that the applications themselves 
not in accordance with -law.- As those 
. petitions were | erroneous in particulars, 
< if anybody had. taken care .to detect the 


error, the decree-holder should have been: 
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purposes’ 
of law. Therefore, the point as to the want’ 


The effect of that was - that- 


were - 
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required to correct the errors and“ re~ 
present the petition with correct particulars. 
This not having been done on account, as 
the learned Judge says, of the apathy. and 
indifference associated with the execution 
of Civil Court’s decrees’ or of the judgment- 
debtor’s successful evasion of his obliga- 
tions, nothingjcame of these petitions. They 
were dismissed, These being the facts, 
the omission from the previous execution 
petitions ofthe particulars required by cls. 
(d) and [(g) was not sufficient to make them 
otherwise than in accordance with law. 
And if they were in accordance with law, 
the present petition was within time. 

The order of the lower Court is set aside 
and the petition will be sent to the original 
Courtsto proceed withthe execution in due 
course. It is however, open to the first Court 
in view of what has occurred” to disallow. 
the costs incurred by the petitioner on the 
defective petitions-a sum of Rs. 33-9-0. 
The appellant will have his costs here and 
in the courts below. ` ` 


A. © >. Order set asides- 


ai o 
J 


_QUDHCHIER COURT ~ 
Oriminal Revision Application No. 115 
© of 1988 > hi; 


December 8, 1933 
Nanavotty, J. 
SARJU PRASAD—Comprainant— 
APPLICANT $ 
z VETSUS 5 
RAM LAL AND OTAERS——ACOUSED — OPPPORITH 
É Party | 
Criminal Procedure Code (Act V of 1898), sa. 200, 
202—Penal Code (Act XLV of 1860), 8, 498—Com- 
plaint under—Magistrate directing the Police to 
produce accused before him for oral enquiry—Pro- 
cedure, legality of. KY 
Where on a complaint under.s. 498, Penal Code 
being filed, after examining the complainant under 
s. 200, Oriminal Procedure Oode, the Magistrate, 
instead of issuing process against the accused or 
proceeding under s. 202 of the Code of Oriminal 
Procedure and directing a Subordinate Magistrate 
or the Police to make an enquiry into the allegations 
made by the-complainant, directed- that the Police 
should ` produce the accused before him for the 
purpose of having an oral enquiry made from them 
as to the truth of the complaint : i 
Held, that the procedure was irregular and illegal. 
Application for- revision of ‘the order-of 
the Sessions Judge of Lucknow, dated 


July 25, 1983. ` ; 
Messrs. H.G. Walford and Partap Narain 
Asthana, for the Applicant. =. 
Mr. S. C. Chaudhri, for . the 
Party. - a, a cot 
Judg ment.—This is an application for 


Opposite 
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revision of an order of the learned Sessions 
Judge of Lucknow refusing to interfere 
with the order passed by the Oity Magis- 
trate of Lucknow in a case under s. 498, 
Indian Penal Code. . 

I have heard the learned Counsel of 
both parties and examined the record of 
the case. J find that the procedure adopted 
by the City Magistrate was entirely illegal. 
A complaint under s. 498, Indian Penal 
Code, was filed in the Oourt of the City 
Magistrate by Sarju Prasad, the appli- 
cant before me, against Ram Lal and 
others. After examining the complainant 
under s. 200 of the Code of Oriminal 
Procedure, the learned City; Magistrate, 
instead of issuing process against the 
aceused or proceeding under s. 202 
of the Code of Criminal Procedure and 
directing a Subordinate Magistrate or the 
Police to make an enquiry into the allega- 
tions made by the complainant, directed 
that the Police should produce the accused 
before him forthe purpose of having an 
oral enquiry made from them as -to the 
truth of the complaint. This procedure 
was quite irregular and illegal. After 
making some verbal enquiries from the 
accused and Musammat RupiRani, the 
wife of the complainant, the learned City 
Magistrate dismissed the -complaint of 
Sarju Prasad. The learned City Magistrate 
ought to have examined Musammat Rup 
Rani on oath and ought to have recorded 
her statement in writing. i 

I therefore allow this application for 
revision, set aside the order of the ‘City 
Magistrate, dated June 15,1933, and direct 
that the complaint of Sarju Prasad je 
forwarded to the District Magistrate ‘of 
Lucknow, who will send it to some Magis- 
trate of the First Class subordinate to him 
for trial according tolaw. 

Ns Application allowed. 
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OUDH CHIEF COURT 
Criminal. Revision Application No. 
114 of 1933 
December 8, 1933 
Nanavotty, J. 

LIKHA (LEKHA) SINGH—Arpiioant 

versus 
EMPEROR — COMPLAINANT 
: e OPPOBITH PARTY. 

Criminal Procedure Code (Act V of 1898), as. 110, 
117 (4)—Proceedings under 8, 110+Duty of High 
Court in revision—Evidence that accused has the 
general reputation of being an habitual thief and 
burglars Admissibility of. 
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Jn cases under s. 110, Criminal Procedure Code, 
it isnot the duty of the High Court sitting in revision 
to weigh the evidence of oneside or the other 
but only to see whether the Court below 
considered the casein a fair way having regard 
to the interest not only of the prosecution but also 
of the accused. Newal Kishore v. Emperor (2), 
relied on. . 

Evidence showing clearly that the person sought 
to be proceeded against under s. 1:0, Criminal 
Procedure Code, has the general reputation of being 
a habitual thief and burglar is admissible under 
sub-s. 4 of 6. 127, Criminal Procedure Code. 


Cr. R. App. against an order of the Assist- 
ant Sessions Judge of Hardoi, dated Augus 
8, 1933. 

Dr. J. N. Misra, for the Applicant. 
` Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 

Judgment.—This is an application for 
révision of an order of the learned As- 
sistant Sessions Judge of Hardoi confirm- 
ing an order of the Sub-Divisional Ma- 
gistrate cf Shahabad, binding over the ap- 
plicant Likha Singh to be of good be- 
haviour for a period of three years under 
8. 110 of the Code of Criminal Procedure. 

1 have heard the learned’ Counsel for 
the applicant as also. the learned Assistant 
Government Advocate, and for my own sa- 
tisfaction have gone carefully into the evi- 
dence on the record. 

The order of the learned Assistant Ses- 
sions Judge is very sketchy and does not 
do full justice to the facts of the case 
and the evidence on the record. In the 
present case ihere is a masa of evidence 
showing clearly that the applicant Likha 
Singh hasthe general reputation of being 
an habitual thief and burglar, and that 
evidence is clearly admissible under sub- 
5. 4 of 8.117 of the Code of Criminal Pro- 
cedure. ‘There is also evidence on the re- 
cord showing that the accused Likha 
Singh had been suspected of complicity in 
certain thefts and bad been mentioned in 
three particular cases in the reports made 
at the Police Station. This evidence of 
particular instances coupled with the evi- 
dence of the prosecution witnesses as to 
the general bad repute of the applicant 
fully justified the order passed by the 
learned Sub-Divisional Magistrate of Shaha- 
bad binding over the appneant. The rul- 
ing in Emperor v. Gajadhar (|), fully sup- 
ports the contention of the learned Assistant 
Government Advocate. That is a Bench rul- 
ing of this court which is binding on me 
sitting singly. In Newal Kishorev. Em- 

(1) 141 Ind. Cas, 251;9 O W N 1012; Ind. Rul, (1933) 


Oudh 48; A 1 R 1933 Qudh 58; 34 Or. L J` 160;. (1933) 
Cr: Cas, 98, 
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peror (2), it was held by the late Mr. Jus- 
tice Gokaran Nath Misra that in cases 
under s. 110 of the Code of Criminal Pro- 
cedure it was not the duty of the High 
Court sitting in revision to weigh the evi- 
dence of one sida or the other but only 
to see whether, the Court below’ appro- 
ached the consideration of the case in 
a fair way having regard to the interest 
not. only of the, prosecution but also of the 
accused. In the present case, in my opi- 
nion, the lower, Courts have approached 
the trial of this case ina proper and fair 
manner, although the learned Assistant 
Sessions Judge has written a very inade- 
quate and all too brief order in the case. 

my opinion the order passed under 
‘sg. 110 of the Code of Criminal Procedure 
binding over the applicant Likha Singh 
was an eminently just order and I see no 
reason to interfere with it. I accordingly 
dismiss this application for revision. 

N Application dismissed, 


(2) 89 Ind Cas 147;290 O 44;120 Ld 413; AIR 
1925 Oudh 473; 26 Cr, L J 1283, 


PATNA HIGH COURT 
Civil Appeal No. 46 of 1932 
September 5, 1933 
COURTNEY TERRELL, CO. J., AND 
SAUNDERS, J. 
GOPI NATH— APPELLANT 
versus: 
GOPALJI—RESPONDENT 
Ezecution—Partition decree—Division by metes 

and bounds effected—Settling of all disputes by 
settlement deed—Hxecution of partition .decree— 
Whether. can be allowed, 
_ A suit for partition was compromised and under 
the compromise the question of the precise shares of 
eich member of the family was left to ths decision of 
the court. It wasalso provided that when agcer- 
tainme:.t of shares had been made csrtain named arbi- 
tratore should proceed toallot the property by metes 
and bounds to the sare-holders in auch proportions as 
should have been decided by the court, In the course of 
the proceedings one of the defendants to the suit died 
anda dispute broke out between certain of the 
defendants who were interested in that share as to the 
prop r.ions in which that share was to be divided bet- 
ween themselves. A deed of settlement was drawn 
upin which all the members of the family then 
surviving were parties. They dealt not only with 
the precise shares which were in dispute owing to the 
deathof the deceased member, but they also dealt 
with other matters outstanding between them A 


‘final decree for partition was subsequently passed . 


and the decree in the partition suit was sought to 
be executed ; 

Held, that there was nothing which could be ex- 
ecuted and the decree must be deemed to ‘have been 
satisfied. 

G. A. from an order of the Sub-Judge, 


„Gaya, dated February 3, 1932. 
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Mr. Sarjoo Prasad, for the Appellant: 

Mr. B. K. Prasad, for the Respondent: 
Courtney-Terrell, ©. J./-This is- an 
appeal from an order of the Subordinate 
Judge of Gaya by which he allowed the 
respondent to execute what he considered 
to be a decree of the court’ in a parti- 
tion suit. The appellant argues first 
that the supposed decree or order is not 
capable of execution at all inasmuch as 
it does not state or specify the parties by 
whom the order is to be carried out; 
secondly, whoever is bound. by the sup- 


` posed order to carry out the terms of the 


order it certainly includes persons other 


‘than himself; thirdly, that the whole of 


the obligations, if any, contained in the 
supposed order and binding on him and 
the. other parties on whom: it was made 
binding must be deemed to have been 
discharged having regard to the history 
of the transactions between the parties; 
and fourthly, on the ground that the 
provision of O. XXI, r. 16 proviso 2, Civil 
Procedure Code, apply to this particular 
case. Having regard to the position of 
affairs on the first three pcints which he has 
urged, it is unnecessary for us to consider 
the fourth. 

The facts may shortly be stated as 
follows: One Gopalji who is the res- 
pondent in this ease began a suit for 


_ partition of the property of the family 


of which he was a member. He made 
the other members of the family parties 
to that suit but inasmuch as he alleged 
that the karta was wasting the property 
he asked for an interim sorder for the 
payment to him of something by ‘way of 
maintenance and: the learned Subordi- 
nare Judge after discussion of the value 
of the estate made an order for the in- 
terim payment to-him of Rs. 160. The 
order was passed on April 26, 1930, and 
the operative terms are, after considering 
the status of the family, the relative 
status of this particular member of the 
family and the value of the estate: 

“I am of opinion that not lesa than Rs, 160 
should be the monthly stipend .pendente lite to 
cover the maintenance charges of the plaintiff's 
family.” 

After that order the suit went on and 
ultimately there was a compromise peti- 
tion. By this compromise petition 
the question of the precise shares of 
each member of the family in the estate 
was left to the decision of the court. It 
was also provided that when that as- 
certainment of. shares had been’ made 
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that .certain named arbitrators should 
proceed to allot the property by. metes 
and bounds to the shareholders in such 
proportions as should have been decided 
by the court, That course was taken 
and one of the arbitrators filed a report 
of the proceedings which seems to have 
been accepted by the parties ‘as a state- 
ment of the facts to the effect that the 
parties seemed to be getting on well 
with the sharing of the. property amongst 
themselves and there was, no need for 
further action on the part of the arbi- 
trators. In the course of the proceed- 
ings one of the defendants to the suit 
died and a dispute broke out between 
certain of the defendants who were in- 
terested in that share as to the propor- 
tions between themselves in which that 
share was to be divided. Once more, 
after discussion between themselves, they 
came forward with a deed of settlement 
and to this deed of settlement all the 
members of the family then surviving 
were parties. They dealt not only with 
the precise shares which were in dispute 
owing to the death of the decessed 
member, but they also dealt with other 
matters outstanding between them. The 
deed by means of which they settled all 


their outstanding disputes was dated Oc-` 


tober 18, 1930, and it was duly filed 
and exhibited on November 28, 1930, On 
August 1, 1931, a final decree was pas- 
sed for the partition of the property. 

In these circumstances the respective 
shares of the members of the family 
have been settled but the precise prop- 
erty which was to be allotted to each 
member had been ascertained and it 
must be taken that in the course of the 
ascertainment of the precise property to 
be allotted to each member there would 
have been taken into account the amount 
by, which the plaintiff had anticipated 
his share by the receipt by him of the 
maintenance allowance made under the 
earlier order, It is not open to him now 
to say that notwithstanding first of all 
the arbitration and secondly the dispute 
which was settled by the deed of Octo- 
ber 18, that he still had sume matter 
outstanding between himself and the 


other members of the family with regard . 


to the satisfaction of his share. There- 
fore; on the three grounds that in the 
form of the supposed decree there is 
nothing which can be executed and on 
the ground that he himself being a 
shareholder he would have had to con- 
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tribute a portion of ‘the--amount neces- 
sary to raise his own maintenance . al- 
lowance, and thirdly on the ground that 
matters must be-deemed to have been — 
wholly concluded between the parties,. I 
am of opinion that the learned Judge was 


“wrong in allowing this order to- proceed 


to execution. It must be deemed to have 
been satisfied and the plaintiff has no 
further claim at any rate which can be 
enforced in the manner in which he seeks 
to enforce it. I would, therefore, allow .- 
this appeal with costs here and in the 
court below. en 
We are informed by thé learned Ad- 
vocate for the appellant that the amount 
claimed by the plaintiff was paid into 
court by the appellant and has been 
withdrawn by the respondent. If ‘this 
be the case the respondent will have to 
refund this sum and inasmuch as he is 
said to have given security for the with- 
drawal the appellant will be entitled to 
proceed against the security if -the respon- 
dent does not refund the said sum. If the 
security should prove to be insufficient the 
appellant will have the right to proceed'in 
execution against. the person and property 
of the respondent. 
Saunders, J,—1 agree. 
N, Appeal allowed. 


enti 


ALLAHABAD HIGH COURT 
- FULL BENCH 
Criminal Appeal No. 586 of 1933 ` 
October 12, 1933 5 
Sonatuan, O. J., KENDALL AND Young, JJ. 
MOHAMMAD ALI AND OTHERS— 
AcoUSsED — APPELLANTS ! 
VETSUS. 
EMPEROR—Obpposite PARTY 


” Criminal Procedure Code (Act V of 1898), ss, 164, 


864, 588—Confession — Omission of Magistrate to 
put the necessary preliminary questions—Admissibili« 
ty of confession—Weight- to be attached to the con- ` 
fession—Accused never out of police custody— 
~- Weight to be attached to confession by such accused 
— Confession bearing neither signature of Magistrate 
nor of accused-—-Proof that it had been duly made— 
Whether can be adduced— Evidence Act (I of 1872), 
as. 74, 60 -Certified copies of confession—Admissibili. 
ty of. : 

In recording a confession, where the Magis- 
trate has not recorded the necessary pre- 
liminary questions, the confession is admissi- 
ble in evidence provided the omission has not 
injured the accused in his defence on the merits, 
If there is no such apprehension or fear, then the 
defect is not a fatal defect and the confession is 
admissible. The question as to what weight should 
be attached toit, is a matter which is for the 
Bench disposing of the case to decide, for the ques- 
tion of weight varies with the circumstances and? is 
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the cumulative effect of the entira evidence in the 
gage which is to be taken into account, It is im- 
possible to lay down any hard and fast rule as to 
what amount of weight should be attached to such a 
confession in oase it is legally admissible in evidence. 
[p_ 391, col. 2.) - 

Theamount of weight to be attached to a confes- 
sion where the accused has never beenout of Police 
custody would depend onthe circumstances of each 
particular case Where there is reason to apprehend 
that the influence: of the Police is still continuing 
onthe mind of the accused, the confession would 
have little weightand where there is no such appre- 
hension it may have greater weight. But it is impossi= 
ble'to lay down any definite ruleas to the amount of 
weight that can be attached to such a confession 
All that can be laid down is that such a confession 
is legally admissible in evidence. [ibid.| 

Certified copies of confessions by accused - persons 
would be admissible under s. 74 of the Evidence 
Act as evidence to prove the act of the Magistrate 
recording the confession, Where there are no ir- 
` regularities, and the statement is taken in accord- 
ance with law, then unders, 80 of the Evidence Act 
there would be a further presumption that the 
circumstances under which it was stated fo have 
been taken were true, “but there would be no such 
presumption if the statement had not been taken 
in accordance with law. The cop‘es would not be 
sufficient to prove the identity of the accused. [p. 
394, col. 2: p 395, col. 1.} 

A confession which bears neither the signature of 
the Magistrate nor of theaccused would be one not 
in strict accordance with the provisions of s. 364 of 
the Code of Oriminal Procedure But the fact that 
it had been duly made by the accused can be proved 
by further evidence under s. 533, Criminal Pro- 
cedure Oode, and except perhaps in cases which are 
not easily conceivable, the accused is not likely to 
be injured in his defence on the meritson account 
of such an omission. Such a confession would there- 
fore be certainly admissible in evidence. But the 
question of the value to be attached to this confession 
as corroboration of other evidence is a question of 
weight of evidence and the degree of its raliability 
and that must depend on the circumstances of each 
ease. It is impossible to lay down any definite 
tule Emperor v. Shambhu (2), commented upon, 
[p. 395, col, 3.1 

[Oase law discussed.] 

The provisions of s. 164, Oriminal Procedure Code, 
are imperative and mandatory and itis the duty 
of every Magistrate to follow these provisions strictly, 
and if he fails to do so he would be failing in the 
discharge of his duty. [p. 392, col. 1.] ; 

Cr. A. from an order of the Additional 
Sessions Judge, Meerut, dated June 2, 1933. 

Mr. Tirbhawan Nath Agha, for the Ap- 
pellants. 

The Government Advocate, for the Crown. 

Judgment.—Certain points in this case 
have been referred'to the Full Bench by a 
Division Bench of, which one of us was a 
member, because in the opinion of the 
Bench certain observations made in another 
case of this court were not correct. The 
whole case has not been referred to us, 
and we are called upon only to answer 
the questions put. The expression of our 
opinion would then bea guide to the court 
in disposing of the case itself, 
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It appears that ina criminal appeal the 
sole or main corroboration of the approver's 
evidence consisted of certain confessions 
said to have been made by the accused 
persons under s. 164, Criminal Procedure 
Qode. Ib is in respect of these confessions. 
that the following questions have been 
formulated. 

(1) What weight, if any, ought to he 
given to a confession where the Magistrate 
has not put the necessary preliminary 
questions ? 

. (2) What weight ought tobe attached to 
a confession where the accused had never 
been in Police custody? | ; 

(3) Are mere certified copies of confessions 
made before thecourt, when the originals 
are not produced, admissible in evidence? 

(+) Where some of the confessions bear 
neither the signature of the Magistrate 
nor of the accused, what effect would this 
have upon the question of the value of the 
confessions as corroboration ? 

Before answering these questions separ- 
ately it would be convenient to consider 
the provisions of Indian Evidence Act and 
the Code of the Criminal Procedure. It 
is obvious that the Evidence Act deals 
with the relevancy and admissibility of 
evidence whereas the Code of Criminal 
Procedure deals with procedure and the. 
method of recording confessions. Sections 
24 to 30 of the Evidence Act deal speci- 
fically with . the. admissions of accused 
persons which are called confessions, and 
they obviously control the general provi- 
sions contained in the preceding sections 
of the Indian Evidence Act. Confessions 
obtained by inducement, threat or promise 
become irrelevant in criminal proceedings 
under s. 24 and confessions made to Police 
Officers cannot be proved under s. 25. 
Section 25 provides that no confession made 
by any person whilst he is in the custody 
ota Police Officer shall be proved as against 
such person, unless it be made in the im- 
mediate presence of a Magistrate. It is 
clear that the mere fact that a Police 
Officer is present at the time or the 
‘accused isin custody of such Police Offic- 
er at such time, would not make a. con- 
fession inadmissible, if it was actually 
made in the immediate presence of a 
Magistrate. Leaving out ss. 27 and 28 which 
deal with matters with which we are not 
concerned in this case, there iss. 29 which 
provides that if such a confession is” other- 
wise relevant then it does not become ir- 
relevant merely because......... ..the accused 
was not warned that he was not bound to 
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make such a confession, and.that evidence 
of it might be given against him. It is 
therefore clear that so far as the mere ad- 
missibility of the confession is concerned 
the mere facts that the accused had not 
been warned that he was not bound to 
make such a confession before he made the 
confession’ would not be a fatal defect. 

Coming tothe provisions. of the Code of 
Criminal Procedure,s. 164 confers upon 
the Magistrate the “power to record state- 


ments and confessions of accused persons,’ 
and it prescribes the manner in which such: 


statements should. be recorded. The con- 
fessions have to be recorded and signed by 
the Magistrate in the manner provided in 
8, 364 and the Magistrate before recording 
such confession has-to explain to the 
person makingit that helis not bound to 
make a confession, and that if he does so 
it may be used as evidence against him, 
and the Magistrate is also enjoined not to 
record any’ such confession ‘unless upon 
questioning the person making it he has 
reason to believe that it was made volun- 
tarily. He isfurther required to make a 
memorandum at-the foot of such a record 
certifying ‘that he had explained to the 
accused that he was not bound to make 
a confession and that if he made it, it 
might be used as evidence against him 
and further that he believed that the 
confession had been voluntarily made and 
that it was taken in his presence and 
hearing and was read over to ‘the person 
making it and admitted by him to 
' þe correct and containeda full and 
true account of the statement made by him. 
No doubt the provisions of this section 
are imperative and mandatory, and it is 
the duty of every Magistrate to follow these 
‘provisions strictly,and if he fails to doso he 
‘would be failing in the discharge of his duty. 
` The Government has also issued certain in 
structions contained in the Government Man- 
ual, Chap. XXXVI from paras. 851 to 853(a) 
‘which have to be followed by Magistrates. 
It is by way, of extra precaution that is 
necessary in’ such cases that Go- 
vernment have issued these instructions, 
and there is no doubt that it is essential that 
Magistrates should follow those directions 
strictly in order that the accused person 
making a statement should not be prejudic- 
edin any way. This was emphasised by a 
-Bench of this court inthe case of Emperor 
v. Patey Singh (1). : 
- (1) 133 Ind. Cas. 593; (1931) A L J 1000; L R 12 


A117 Or.: 33 Cr. L J 1052; Ind Rul (1931) All, 705; 
AIR 1931 All 609; (1931) Or. Oas. 961, 
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But the question is what would be the 
result ifthe Magistrate unfortunately fails 
to comply with the imperative provisions of 
s. 164. The Codeof Criminal Procedure 
itself provides under s. 533 whatisto happen 
if thecourt before which a confession of an 
accused person is recorded . fails to comply 
with the provisions of ss. 164 and 364. 
Section. 364, Criminal Procedure Code, pres- 
cribes the manner in which the examina- 
tion of. an accused person is to be recorded, 
the language in which it must be recorded, 
and the way in which the memorandum by 
the Magistrate isto be appended, If any 
court before which a confession recorded 
under s. 164 or s. 364 is tendered in evi- 
dence finds that “any of the provisions of 
either of such sections have not been com- 
plied with by the Magistrate who recorded ` 
the statement, it shall take evidence that 
such person or persons duly made the 
statement recorded”. It further provides 
that “notwithstanding anything contained 
in s. 91 of the Indian Evidence Act such 
a statement shall be admitted if the error 
has not injured the accused as tohis defence 
on the merits’. The language of the 
section is perfectly clear, and it is intended 
to cover every case in which any of the 
provisions of ss. 164 or 364 has not been 
complied with. In all such cases the court 
before which the confession-is tendered is 
bound totake evidence that such person had 
“duly made” the statement recorded. There 
is no doubt that before the confession can 
be admitted under s. 533 and the irregu- 
larity cured, the statement must have been 
“duly made”. But it is not necessary that 
it should have been duly recorded. The 
defect inrecording a’ statement which had 
been duly made can be cured by calling 
further evidence to prove thatit had been 
duly made. It may also be noted that this 
section isnot in any way controlled by the 
provisions of s. 91 of the Evidence Act and 
therefore even if ina case where a state- 
‘ment, is required by law to be reduced to the 
‘form of a document and it has not been 
done, evidence can be given in proof of 
that statement. This would meet a case 
where, although s. 164 or s. 364 require 
that certain things should be recorded by 
a Magistrate and he has omitted to do so, 
the court can admit the statement by 
calling oral evidence to prove that the 
statement hadin fact been ‘duly made’. 
But there is a safeguard in the section and 
a statement which has not been recorded 
in accordance with law cannot be taken in 
evidence if the error has injured the ac: 


+ 


1934 


cused as to his defence on the merits. 
Cases] of this kind may arise where the 
statement has been” taken down. in: a 
language different from that in which the 
accused made his statement and which was 
not intelligible to him, or where only part 
of hisstatement had been recorded and not 
the whole of it. 


This position. is made further clear if we 


‘refer to ss. 74 and 80 of the Indian Evi- 


‘dence Act.. The record of a confession 
recorded bya Magistrate is undoubtedly 
a record of an act of a public officer done 
in the discharge of his duty. That 
record, therefore,.is a public document 
within the meaning of s. 740f the Indian 
Evidence Act. A certified copy of the 
record ‘would therefore be sufficient to 
prove it so far as the proof of the act ofthe 
Magistrate is concerned. But s. 80 re- 
quires that if a document purporting to 
be astatement or confession of any prisoner 
or accused person taken in accordance with 
law and purporting io be signed’ bya 
Judge or Magistrate is produced before a 
court, the court shall presume that the 
document . is . genuine, that the. statement 
and circumstances under which it- was 
taken. are correct and that the statements 


. purporting to be made by the persons 


signing them. are true and that such state- 
ments or confessions were duly taken. 
But the presumption would obviously~not 
arise.if that statement or confession had 


not. been “taken in accordance with law.” 


It would follow that. if a statement cr 
confession has been recorded in perfect 
compliance with all the provisions contain- 
ed ins. 164 and s. 364, Criminal Procedure 


. Code, a certified copy of it would be 


admissible. although by way of precaution 
the court might well send for the original 
and satisfy itself that the copy is correct. 
But where the provisions of the law have 
not been complied with and the statement 
was not taken in accordance with law, 
there, would be no presumption as 
to the correctness of the .statement 
and as tothe circumstances under which 
it was taken. 3 f 


It must also be pointed out that a mere 
production of a certified copy of the state- 
ment wouldnot be sufficient to prove the 
identity of the person who.made it, or to 
prove for instance that the statement had 
in fact been voluntarily made, but there 
would be a presumption under s. 80 that 
it had been duly made if there were no 


irregularity. 
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In the case of Emperor v. Shambhu (2) 
the question was whether the confession 
made by a co-accused person could | “be 
used as evidence against another ` accused. 
The persén who had made “the “ con- 
fession had. not directly incriminated 
himself, and the confession was not being 
used so much against him as against ‘his 
_co-accused, The Bench pointed-out that 
‘certain safeguards had- been provided -for 
against errors-and abuses in the matter 
‘of recording confessions under ‘s, 164, 
‘Criminal Procedure Code, and observed: 
‘Where there is nothing in-the ‘statement 
to show that besidés the usual ‘stereotyped 
questions any serious attempt has’ been 
made by’ the Magistrate to! find ‘whether 
the statement was voluntary or otherwise, 
we should hesitate to accept His cértificate 
at its face value’. No doubt: it is*the 
imperative duty of the court to satisfy 
itself that the’ statement had been made ` 
‘voluntarily and that there’ had been ‘no 
inducement or threat etc. If the learned 
~ Judges meant to'lay down that as ‘a rule 
of caution they would hesitate to accept 
the record of the statement if there -was 
nothing else to show that the ‘statenient 
had been’ made voluntarily, it may be 
difficult to- say that the- observation is 
‘contrary to law; all the” same the” state- 
ment of the law is too widely put. "The 
learned Judges, however, went on'tó quote 
in extenso a passage froma judgment of 
a Division Bench of “the-- Chief Court 
of Oudh in Prag v, ` Emperor (3) in 
which emphasis had been ‘laid ‘on’ the 
rules contained inthe Manual of ,Govern~- 
ment Orders referred to above. “In” that 
case, howéver, there was some doubt as to 
whether the: person recording the confes- 
sion was understood ‘by the prisoner 
to be a Police Officer and not a Magistrate, 
and accordingly the Bench doubted whether 
the statement, was a-voluntary confession. 
That isa distinguishing feature, bul they 
went on to observe: _  * als 
“It is only by, recording those questions and 
answers “prior to taking down the story of. the 
accused that the -Magistrate recording the confession 
furnishes data which enables the Court of Session 
and the High Court or the ‘Ohief Court to arrivé at 
the same conclusion as that to which the recording 
Magistrate has : come as regards the voluntary 
nature of the confession, Without supplying these 
data or materials it is impossible to form any 
estimate as to the , voluntary nature of a‘ confes- 
sion ' rua 
(2) 135 Ind Cas, 838; (1932) A L J 162; 33 Or, L J 
#01: lad Rul. (1932) AH 102; L R 13 AMB Or; ALR 
1932 All 228; (1932) Cr Cas 226 54 A 330! 
" (3) 128 Ind. Cas 215: A L R1930 Oadh 449;:7 O W 
N 909; 32 Or, L J 97; (1930) Or.: Oas, 1073; > 


894 

These observations were accepted by and 
met: the concurrence and.approval of the 
Bench cf the Court. 

‘In view of. the provisions of . the 


sections’ of the Code of Criminal 
Procedure, particularly those contain- 
ed .in s. 5338, Criminal Procedure Code, 


it.is difficult to say that the’ omission to 
record questions and answers is a fatal 
defect, and that it is only by recording 
such questions and answers that a confes- 


. gion can furnish data which enable “the. 


court to arrive at the conclusion as to 
the voluntary nature of the confession. It 
‘is equally difficult-to hold that when sup- 
‘plying these data or materials it would 
‘always be “impossible” for the trial court 
to form an estimate as to the voluntary 
nature of such confession. The defect no 
‘doubt is a gross irregularity and it may 
in certain special cases injure the accused 
in ‘his defence on the merits, but barring 
such cases such a defect is completely 
Gured by the provisions of s. 533 of the 
Code of Criminal Procedure. Jt is open 
to.a court to` come to a conclusion from 
the internal evidence furnished by the 
statement itself or from other evidence 
that the statement had been , voluntarily 
made, and the mere fact that there was 
an omission to record questions and answers 
would not debar the court from coming to 
that conclusion. Nor. can it be said that 
without these data or materials it is 
“impossible” for a court to arrive at the 
conclusion that the confession. had been 
made voluntarily. Where, of course, the 
defect is not merely one of recording it 
in due form and in accordance with law 
but there is a defect that the statement 
was not duly made at all, the position 
would be different. It need hardly be added 
that the -duty of the court to see that the 
confession had been made voluntarily i 
imperative: Nazir v. Emperor (4). 

‘Coming to the four questions put to us, 
the . first question raises two. subsidiary 
questions: (1) whether any weight at all 
ought to be given to a confession where 
the Magistrate has not put the necessary 
preliminary questions and (2) if any, what 
weight. As regards. the first.part of it 
the question seems to be whether a confes- 
sion, where the Magistrate has not recorded 
tha neécessary preliminary questions, is at 
all admissible in evidence. The answer 
to that question must be in the affirmative 

(4) 143 Ind Cas. 67; (193 ) A 'L J125: A I R1933 
All 31;.U R13 A 157 Or; (1933) Or. Cas 42; Ind. Rul. 
(1933) All. 170; 34 Or. LJ 4:9; 55 A 91 
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provided the omission has not injured the 
accused in his defence on the merits. If 
there is no such apprehension or fear, then 
the defect is not a fatal defect, and. the 
confession is admissible. : 
When the question has not been record- 
ed we have decided that the irregularity 
can be cured under s. 533, Criminal Pro- 
cedure Code. Sofar as the Evidence Act 


-is concerned, it appears that the failure to 


put questions does not make the confession 
irrelevant. It is only necessary that the 
Magistrate (court) should not believe that 
the confession was caused by inducement: 
s. 24. Section 533, Criminal Procedure 
Code, does not help, for it only enables 
the court to take evidence to prove that 
the confession was ‘duly made” i. e. in 
accordance ‘with ss. 164 and 364, Criminal 


-Procedure Code. But if the question were 


not put at all, the confession was not 
“duly made”. But it is not necessarily 
irrelevant. The court may satisfy itself 
that there was no inducement etc. and so 
fulfil the requirements of s. 24.of the Evi- 
dence Act. It may have to take: evidence 
to satisfy itself on this point. 

As regards the question what weight 
should be attached to it, thatis a matter 
whichis for the Bench: disposing of the 
case to decide, for the question of weight 
varies withthe circumstances and it is tha 
cumulative effect of the entire evidence in 
the case which is to -be taken into account. 

It is impossible to lay dowf any hard 
and fast rule as to what amount of weight 
should be attached to such a confession in 
case itis legally admissible in evidence. 

Similarly as regardsthe second question; 
the amount of weight to be attached.to a 
confession where the accused had never 
been out of Police custody would. depend 
on the circumstances of each particular 
case. Where there is reason to apprehend 
that. the influence of the Police is still 
continuing on the mind of the accused the 
confession would have little weight. Where 
there is.no such apprehension it may have 
greater weight. But it is impossible to lay 
down any definite rule as to the amount of 
weight that can be attached. to such con- 
fession. All that can be laid down is 
that:such aconfession is legally admissible 
in evidence, . 

As regards the third question, certified 
copies of confessions by accused persons 
would be’ admissible under s. 74 of -the 
Evidence Act as evidence to prove the act 
of the Magistrate recording the confession, 
Where there are no irregularities, and the 
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Btatement was taken in accordance with law, 
then under s. 80 of the Evidence Act; there 
would be a farther presimption that the 
circlimstances under which it was stated 
to have been taken were true, but there 
would be no such presumption if the 
statement had not been taken in accord- 
ance with law. The copies would not, be 
sufficiént to prove the identity of the ag- 
cused.: This is our answer to the third 
question. : es 

` As regards the fourth question, a con- 
fession ‘which bore neither the’ signature 
of the Magistrate nor of accused. would be 
one not in strict accordance with -the. pro- 
visions of s. 364, of the Code of Orirninal Pro- 
cedure. But the fact that it had been duly 
made by the accused can be proved by fur- 
ther evidence under s.;533, Criminal Proce- 
dure Code, and except perhaps in cases which 
are not easily conceivable, the accused is 
not likely to be injured in his defence on 
the merits on account of such an omission. 
Such a confession would therefore be 
certainly admissible in evidence. But the 
question of the value to be attached to this 
confession as corroboration of other evidence 
is a question of weight of evidence and the 
degree of its reliability, and that must 
depend on the circumstances of each case. 
It isimpossible to lay down any definite 
tule. These are our answérs to the four 
questions, pn ae 

Ne Answered accordingly. 
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|” OUDH CHIEF COURT. 
Criminal Revision Application No, 116 
: of 1933 À . 
December 11, 1933 
Nanavorty, J. e. 
ANANDI PRASAD—Appiicant 

z s VETSUS ¢ st 
EMPEROR—Compriainant—Opposits Party 

Penal Code (Act XLV of 1860', 8s. 193, 199— 
S. 199, if applies to application for execution con- 
taining false aierments—Hesentials of: offence of 
perjury—Proof that accused. did not intentionally 
make false statement—Accused, if entitled to acquittal. 

Section 199, Penal Code, does not apply to appli- 
cations for execution of decrees’ containing false 
avermente, Bapuji Daya Ram v, King Emperor (L), 
followed, i AP ` = 

The intention of the accused is an essential 
ingredient in the constitution of the offence of 
perjury.. The question of intention goes to the root 
of the matter and when the accused has proved: that 
he did not intentionally make any false etatement, he 
is entitled to an acquittal on the charge, We aan ig 

Application for revision of the order of 
the Additional Sessions Judge, Bahraich. 
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Mr. G. Hasan, for the Applicant. 

Mr. H. K. Ghose, Assistant Governmen' 
Advocate, for the Crown. as 4 

Judgment. —This is an application fo 
revision of an order of the learned Addi- 
tional Sessions Judge of Bahraich, uphold- 
ing the conviction of the applicant Anandi 
Prasad for offences under ss. 193 and 199 
of the Indian Penal Code, but reducing the 
sentence imposed on him from six mońthe’ 
rigorous imprisonment to three months’ 
rigorous imprisonment for each offence, 
the sentences to run concurrently.“ | 

I havé heard the learned Counsel for the 
applicant ‘as also the learned Assistant 
Government Advocate, and persed the 
evidence of the case as well as examined 
the file of the execution of decree proceed- 
ings out of which the present application 
has arisen, Behe i ` T 

The facts: which gave rise to this crimi- 
nal prosecution of the applicant for perjury- 


-are as follows :—One Srikant obtained on 


November 12, 1926, adecree for Rs, 730, 
against one Sheo.Dan Singh. .On July 5, 
1927, Srikant executed a trust deed in 
favour of the Sanskrit Pathshala in Bahraich 
which is under the control of the District 


, Board of.that place. This decree of Novem- 


ber 12, was included.in the trust, deed. 
Srikant nevertheless, in his own person, 
applied for execution of the decree against 
Sheo Dan Singh in the Court of the Mupsıf 
of Kaiserganj, but. his application for execu- 
tion was consigned to the record room on 
July 25, , 1930, for want of prosecution. 
Srikant .died on February 28, 1930, and 
his, widow, Musammat Uma, applied for 
substitution of her name in the execution 


. proceedings as a decree-holder in place of 


her deceased husband. Musammat, Uma's 
name was substituted as decree-holder in 
place of her deceased husband Srikant 
on March 17, 1930, but the, execution - pro- 


. ceedings were consigned to the record room 


for default on the part of Musammat Uma. 
Musammat Uma then applied afresh for 
execution of the decree against Sheo Dan 
Singh on September 3,. 1930 This was 
supported by an affidavit, (Ex. 14), and 
she prayed for a warrant of arrest against 
the judgment-debtor. This application for ` 
execution was also dismissed on December 
15, 1930, for default. On the death of ` 
Srikant, his, nephew Anandi Prasad, the 
applicant before me, was made a, member 
of the trust created by Srikant and was 
appointed manager of the Pathshala. |: On 
January 21, 1933, Anandi Prasad’ applied 
for substitution ‘of his name in place of the 
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deceased deorée-holder Srikant, It is this 
application, (Hx. 1), which’ has given rise 
to the present prosecution.. The Mungarim 
of the court reported on this application 
that no affidavit had been filed by the 
` applicant Anandi Prasad tò show that he 
“was the only heir of the déceased Srikant 
and also that no succession certificate’ had 
“been filed by him. Thereupon Anandi 
Prasad filed an affidavit !hrough his pleader, 
. This affidavit has given rise to the*pro- 
secution of Anandi Prasad under s, 199 of 
the Indian Penal Oode. This affidavit, 
however, was not accepted’ by the court 
executing the decree who held the affidavit 
to be incomplete and passed the following 
order on the order sheet of the execution 
case (No, 24.0f 1933). i 
“ February 15, 1931, Present B. Shyam Lal, Pleader 
. for the decree-holder, Judgment debtor absent. 
Affidavit filed by the Pleader forthe decree-holder 
shows that there are more survivors, Thus the 
affidavit is incomplete Put up on February 17, 
1933, fur orders.” - ` 
- On February 17, 1933, the decree-holder 
and the judgment-debtor being both absent 
the case was consigned to the record room. 
On February 18, 1933, Musammat Uma 
- moved the Munsif of Kaiserganj to sanction 
the prosecution of Anandi Prasad. for 
perjury and for the filing of a false affidavit. 


“The Munsif thereupon filed a complaint inthe - 


, Court of the District Magistrate of Bahraich 
ton May 16, 1933, against Anandi Prasad 
‚under ss. 193 and 199 of the Indian Penal 
*“Gode.- The case was tried by M. Nazir 
“Husain, a Magistrate of the First Olass of 

`. Bahraich, and resulted in the conviction of 
-Anandi Prasad for offences under ss," 193 
. and 199, Indiae Penal Code, Anandi Prasad 

being sentenced to six'months’ rigorous 
imprisonment for each offence, -the sen- 
tences to run concurrently. In appeal the 
learned Additional Sessions, Judge upheld 
the conviction of the applicant Anandi 
Prasad for the offences with which he stood 
- charged, but reduced the sentence for 
. each offence from six months’ rigorous im- 
prisonment to three months’ rigorous, im- 
prisooment. Anandi Prasad has thereupon 
filed the present application for reyision, 

‘Jt has been held by the Bomby High 

.. Court in Bapuji Daya Ram v. King-Emperor 
(1), that s. 199, Indian Penal Code, did not 
apply to applications for execution of 
decrees containing false averments. The 
conviction of the applicant Anandi Prasad 

‘for an offence under s. 199, Indian Penal 

Code, cannot therefore, be sustained on 

this: tegal ground alone, and his conviction 


(1) 10 B 288, 
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and sentence under s. 199, Indian Penal 
Code, are hereby set aside and he is ac- 
quitted of that offence. 

I next come to discuss the conviction and 
sentence passed upon the applicant for an 
offence under s. 193, Indian Penal Code. 
The learned Additional Sessions Judge has 


held at the close of his judgment that the 


question of the intention of.the accused in 
making the alleged false affidavit is im- 
material. On this point the learned Addi- 
tional Sessions Judge writes as follows :— 


“16 need not be seen whether the deponent 
(Anandi Prasad) made the falsé averments dis- 


- honestly or fraudulently, for these words arefnot to be 
-found. in the: sections with which the appellant stands 


charged. Whether mala fide or bona fide, whether 


. material or immaterial, a falsa averment is punish- 


able, although that is a matter to be taken into 


- consideration in determining the amount of sentence 


to be awarded.” ` 

Further on, the learned Additional Ses- 
sions Judge writes as follows:— . 

“ Considering the faot that he (Anandi Prasad) did 
not mean to appropriate the decretal amount, after 
realisation, himself, aud that he took this step be- 
cause the members of the Trust Committee did not 


. take any step inthe matter and that he was afraid 


that the decrees was going to be timeebarred, I 
think the sentence of six months’ rigorous imprisoy- 
ment is a bit hard.” g 
Section 193 of the Indian Penal Code, runs 
as follows :— - ee 

“ Whoever intentionally gives false evidence in any 
stage of a judicial proceeding......:..shall be punish- 
ed with imprisonment of either description for 
a term which may extend to seven'years and shall 
also be liable to fine.” - i 


-It is thus clear thatthe intention of the 
accused is an essential ingredient in the 
constitution of the offence of perjury. It 
has been held in Emperor v. Babu Ram (2), 
that if a person makes a statement advised- 
ly knowing it to be false and with the 
intention of deceiving the. Court and of 
leading it to suppose that that which he 
states is true, then he commits the offence 
of intentionally giving false.evidence. In 
the present case it.is clear from the evidence - 
of Thakur Ramindra Prasad Singh, Secre- 
tary of the District, Board of Bahraich, and 
a member of the trust created by Srikant, 
that Anandi Prasad had no such guilty 
intention. The Secretary has deposed that 
as long as Srikant was alive he took execu- 
tion proceedings on behalf of the trust, that 
Anandi Prasad became a member of the 
trust in place of Srikant on the latter's 
death, that a resolution of the Trust Com- 
Prasad to 
take steps in consultation with Mr. Bhandari 
to realise the money from the judgment- 
debtor Sheo Dan Singh, and that he was 


(2) 26 A 509; 1A L J 236; A W N 1904, 115. 
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Also authorised to take steps for realising 
time-barred debts if possible and that 
Anandi Prasad was the manager of the 
Srikant Pathshala. It is thus abundantly 
clear from the‘ evidence of the Secretary 
of the District Board, who was also: the 
secretary of the trust, ‘that Anandi Prasad 

was acting in good faith on behalf of the 
trust and that the only reason why” he did 
not mention in his application for execution 
of the decree against Sheo Dan Singh that 
he was acting on behalf of the trust was 
that at that time the resolution of the trust 
authorising him to do so had: not’ been 
passed. It is further clear from the ‘order 
of February-15, 1923, that the Munsif who 
was executing the decree was in’ no way 
deceived by the affidavit' filed’ by Anandi 
Prasad, the Munsif holding that Anandi 
Prasad was not competent to proceed with 
the application for execution of the decree 
in his own name as he was not the sole 
survivor of the..decree-holder Siikant. In 
practically every criminal case “ mens rea ” 
or guilty knowledge is of the essence of the 
offence. In s. 193 of the Indian Penal 
Code, intention has been‘ specifically men- 
tioned as an essential ‘ingredient “in the 
constitution of the offence and that ingre- 
dient is entirely absent in the present case. 
The learned Additional Sessions Judge 
realised that fact but held that that was a 
matter to be taken into consideration ‘at 


the time of consideration of the quantum of . 


punishment to be awarded to the accused. 


In my opinion the’ question of intention: 


goes to the root of the matter and the 
applicant having proved that he did mot 
intentionally make any false statement is 
éntitled to an acquittal on the charge, I 
may add in this connection that the learned 
Munsif who sanétioned the prosecution of 
Anandi Prasad‘ had also before him the 
exactly analogotis case of Musammat Uma, 
the widow of Srikant, who, like the appli- 
cant, had asked for substitution of her name 
in place of that of her deceased ‘husband 
Srikant, yet no guilty knowledge and no 
criminal intent was imputed to her by the 
Munsif, but on the contrary she was allow- 
ed to take upon herself the role of a pro- 
secutor inthe proceedings against Anandi 
Prasad. All that Andndi Prasad had 
asked’ for in his application was ‘that his 
name might be substituted in place of his 
deceased uncle Srikant just as” Musammat 
Uma had sometime before that, applied to 
have her name substituted : in place of. her 
husband, the deceased decree-hojder. The 
affidavit filed by Anandi Prasad was more 
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over rejected by the Munsif as not furnish- 
ing Anandi Prasad with any right tò pro- 
ceed singly to éxecute the decree against 
Sheo’Dan Singh. In thesé circumstances, I 
venture to think that even the prosecution 
of Anandi Prasad for the alleged commis- 
sion of perjury “was hardly adviseable. It 
only served to*gladden the heart of his 
enemy Mt usammat Uma who was the prime 
mover in the, prosecution of the applicant 
Anandi, Prasad.’ 

For the reasons given above I allow this 
application for revision, set aside the con- 
viction and sentence passed upon the appli- 
cant for both offences and acquit him of 
the offences charged. The applicant is on 
bail. His bail bond is cancelled. 

NG : Bapan a allowed. 
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OUDH CHIEF COURT - 
Second Civil Appeal No. 4 of 1932, 
July 26, 1933. 
Raza AND SMITH, JJ. ` 
Chaudhari SARFARAZ AHMAD— 
PLAINTIFFE—APPELLANT ` f 


: versus 4 a 
- BABAR ALI AND OTHERS— DRRENDANTS 
- — RESPONDENTS 

Deed- Construetien—Deed of transfer—Words ‘ta 
istisnai’ and ‘mutasna shuda'—Significiance of— 
Interpretation. 

Written documenta must be construed as a whole. 
Each provision they contain must receive attention, 
and from their several provisions the true intention 
of the partiesin regard to them is to be ascertained. 
Muthu Chettiar v. Méenakshisundaram Aiyar (1), relied 
on. 

Where. a deed contains the words ‘ba, istisnat’ and 
‘mutasna shuda' they should not be left out of con- 
sideration in construing the'deed, These words 
make it clear that the land was really exempted from 
the transfer which the deed has effected. 

8. CO, A. against an order of the Ad- 
ditional Subordinate -Judge, Bara Banki, 
dated September 28, 1931: 

Messrs. M. Wasim and Khaliq uzzańan 
for the” Appellant, 

Mr. Ghulam: Hasan, 
dents. ` A 
Judgment.—This .is an appeal from a 
decree of the Additional Subordinate Judge, 

Bara Banki, dated September 28,” 193], 
affirming. a decree of the Munsif “of. Ram- 
sanehighat at Bara Banki dated May,. -18, 
1931. ° 

The facts relevant to this ` appeal may be 
very shorly stated: 

‘ Chaudhri Sarfaraz Ahmad (plaintiff) was 
the owner of a 12 annas share in Dasrath- 
mau in the District of Bara Banki. A four 
annas shate had already been mada 


for the Respon- 


398 
“wakf" . by the previous proprietor of the 
village. Chaudhri Sarfaraz Ahmad is the 
mutwalli'of the “wakf also.. In ‘this 
village there was an area of, 68 bighas 14 
biswas, of which 43 bighas 17 biswas were 
held as ‘guzara’ land by one Farid -Ahmad 
who is now represented by Mohammad Ayub 
and others, and the remaining 24 bighas 
17 biswas by a lady called Saim-un-nissa 
- under the perpetual lease. It appears that 
these lands were held by thesaid persons 
‘before the “wakf? also. After the “wakf” 
this area fell partly in the four annas 
share of the “wakf’ and partly in the 
remaining twelve annas. On February 13, 
1923, Chaudhri Sarfaraz Ahmad (plaintiff) 
and Sheikh Mohammad Ali, 
represented by. Babar Ali and others defen- 
dants) executed a deed of exchange by which 
the said twelve annas share in Dasrath- 
mau was made over to Sheikh Mohammad 
Ali in exchange for certain property which 
was owned and possessed by the latter. 
Babar Ali and others, (defendants), who 
are the legal representatives of Sheikh 
Mohammad Ali, applied for parti- 
tion of the twelve annas share in 
Dasrathmau as against the four annas of 
“wakf” held by Chaudhuri Sarfaraz Ahmad, 
(plaintiff). Chaudhri Sarfaraz Ahmad filed 
an objection in the partition court-to the 
effect that the .atea of 68 bighas 14 biswas 
mentioned above was exempted from the 
twelve annas share transferred to Sheikh 


Mohammad Ali under the deed ofexchange . 


and so the defendants could not include 
it in the propérty to which: 
entitled under the said.deed. The Revenue 


Court ,referred Chaudhri Sarfaraz Ahmad - 


to the Givil Court, and hence the present 
suit was filed on October 3, 1928. The 
plaintiff; Sarfaraz Ahmad, ‘prayed for a 


E pena of his proprietary title in res-, 


pect of 68 bighds14 biswas land mentioned 
above alleging that it did not form’ part 
of the property ‘held ‘by ‘ the ‘defendants 
epee deed of „Szchango dated February 
13, 1 


‘The claim was resisted By the defendants: 
_The learned Munsif found that the: pro- - 


prietary, title in the landin dispute, . 68 


bighas 14 biswas mentioned above, or any. 
portion thereof, was not. exempted and so. 


he dismissed the plaintifi’s suit, 


“The plaintiff's appeal was dismissed by 
the learned Additional Subordinate’ Judge, 
on Septémber 28, 1931, as stated’ above. 


in second appeal, 


_ BAKHSHA v. BMBAROR 


(who is now’ 


they were - 
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The whole appeal depends upon the. eons 
struction of the deed of exchange, dated 
February 13, 1923. i 

We have carefully examined the deed. 
We are not prepared to accept the construc- 
tion put upon the deed by the lower 
Courts as correct. Written documents 
must be construed as whole. Each provision. 
they contain must receive attention, and 
from their séveral provisions the true in- 
tention of the parties to them is to be 
ascertained: Muthu Chettiar v. Meenakshi- 
sundaram Aiyar (1). We have no hesitation 
in holding that the parties to the deed 
meant, and intended to mean that the 
land in dispute mentioned above should be 
exempted from the transfer. The word. 
“ba istisnat” and “‘mustasna shuda” used in. 
the deed cannot and should not be left 
out of consideration in construing the deed. 

These words make it quite,clear that the 
land in dispute was really exempted and ' 
excluded from the transfer which was made 
by the deed. The. respondent's learned. 
Counsel has asked us to consider the sub- 
sequent conduct of the parties but -that 
conduct does not establish that the parties 
to the deed did not mean or intend to exempt 
the land in question from the transfer. Their 
conduct does not help us in. interpreting 
the deed which is quite clear on the, point 
under consideration. We should like to 
note that the deedisin Urdu, and. it ap-. 
pears that the parties to the deed knew 
and understood Urdu very well. They 
could not make any mistake about the 
words used in the deed. i 

The result is that the plaintiff is entitled to` 
the declaration prayed for. . Hence we allow 
the appeal, and setting aside the decrees 
of the courts below, decree the plaintiff's 
claim with ¢c8:s ‘in all the courts. 


N. Appeal allowed. . 
(L) 107 Ind. Cas, 11; 5 OWN 166; 54 M LJ 82; 


' (1928) MW Ntl; 1D T 40Mad. 47; A IR 1928 P O 


35; 30 Bom L R281; 470 L- J 133; rD W. 390; 32 
U W N 569;- 26 A L J 488 (P O)... 
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LAHORE HIGH COURT. 
Criminal Appeal No. 493 of 1933 
' October 6, 1933 
` ABDUL QADIR, J. 
 BAKHSËA —CoNv1or APPELLANT 
“versus ` 
EMPEROR—Opposite PARTY. 


- Criminal Procedure Code (Act V of 1898), s. 257— 
Order refusing to summon -witnesses—When justified 


i 


I = l —N ty. a 
The -plaintiff has now come to ‘this court Pp ol rd ee te hd ly 


An order refusing to summon defence witnesses ig . 
nob justified under a, 257, Criminal Procedure Ocde 
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when the Magistrate has not given any of the rea- 
Sons given in cl. 1 of that section which alone will 
jostify him in making the refusal. 


Cr. A. from: an order of the First Class 
Magistrale, Multan, dated January 24, 
1933, ° 
Mr. Nain Sukh Gauba, for the Appel- 
lant. 

Mr. Mohammad Din Jan, for the Govern- 
ment Advocate, for the Crown. 


Judgment.—Bakhsha, a previous con- 
vict, has been convicted of an offence 
under 6. 411-75, Penal Code, and has been 
sentenced to five years’ rigorous imprison- 
ment by a Magistrate, First Class, exercis- 
ing enhanced powers under s. 30, Criminal 
Procedure Code. He has appealed to this 
court through Mr, N.S. Gauba, who urges 
that his client has been prej judicéd in his 
trial because some defence witnesses, whom 
he wanted tosummon, to prove his alibi, 
were ordered. by the court below to be 
summoned at his expenge and as he could 
not do so, the witnesses 
summoned or heard. Counsel relies on an 
application, dated November 25, 1932, filed 
by his client, through Mr. Ahmad Hussain, 
Advocate, asking the court to summon thir- 
teen witnesses in this defence. There is a 


duly attested affidavit by his client, which . 


states that the, court ordered one of those 
witnesses to be summoned at the expense 
of the Crown and the remaining witnesses 
to be summoned by the accused himself at 
his own expense. It is. urged that this 
order was not justified unders. 257, Criminal 
Procedure Code, because the learned Magis- 
trate in refusing tosummon the witnesses 
did not give any of the reasons specified in 
cl. 1 of that section which alone could have 
justified him -in making this refusal. I 
think this, contention is correct and the 


learned Magistrate should not have-refused ` 


to summon. the witnesses, except on the 
grounds mentioned in s. 257, Criminal 
Procedure Code. Even’ if he 
mind that the’. application to summon 
witnesses was for purposes of vexation or 
delay or defedting- the ends of justice, he 
has notsaid so and this’ omission on his 
part necessitates my sending back this case 
to the court below to give the. appellant 
an opportunity of producing his’ defence 
evidence. 
the. witnesses mentioned'in the list sub- 
mitted on. November 25, 1932, . whom 


Bakhsha wants to summonin his defence’ may. 


be summoned at the -expense of the Crown 


and their evidence may be recorded in court . 
and in the presence of the ‘accused andthe | 
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have not been | Specific Relief Act (I of 1877), 8. 42. 


had in his , 


Tt is ordered that all or any. of . 
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Orown may be given an, opportunity ;of 
cross-examining them, if it desires ‘to do 
so. ‘That evidence may be submitted’ to this 
court without any expression of opinion by 
the court below, within a month from the 
daté of this. order. The ‘appeal will 
then be considered on the merits along 


with the further evidence so recorded 

and will be disposed of according to 

law. i 
N. Case remanded. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1540 of 1932 
June 20, 1933 
TEK CHAND, J. 
KHUSHI RAM- PLAINTIFF—APPELLANT 
versus : 
NAND LAL AND OTHERS ~ DEFENDANTS 
-—~RESPONDENTS,. 
Custom (Punjab) —Alienation—Minor's right. to 
contest—LimitationAct (IX ef 1908), s.6—Applicability 
of—Speculative. and collusive suit—Relief under : 


Under Punjab Custom when ancestral property is 
alienated, a reversioner who is à minor has a right to 
contest alienation’ of ancestral property notwithstand- 
ing the existence of nearer reversioners including his - 
father. In such cases he is entitled to extension of time 
under s.6, Limitation ,Act, 1908. p 

Where the suit ‘by the minor was purely speculative © 
atid ‘had been instituted at the instance of his father ` 
and uncle,who had themselves acquiesced inthe aliena- ` 
tion and whose own tight to contest it had become 
extinct by lapse of time: 

Held ‘that the grant of a {declaratory decrée in 
such -a case- would be discretionary with the court 
and the declaration asked for should not be granted to 
the plaintiff, even though his suit be technicaily within 
time. Wali Chand v. Punjab Singh (1), relied on. 

0. A. front a decree of the’ Dis- 
trict J udge, Gurdaspur, dated May 5, 1932. 

‘Mr. Charanjiva Lal Aggarwal, for - the 
Appellant. 

Mr. Nawal Kishore, for the Respondenits. . 

dJudgment.—The ` following pedigree- 
table will be helpful in WANG anaing the 
facts of this case: 

i Diwan Chand ar 











| 
Aah Ohand ‘Sobha Ram Boral Chand. Nand Lal 


‘Defendant ` Defendant ` Defendant ` (alienor) 
0. Bs No.4.. No. 5 oe eee < 
Khushi Ram i 
Plaintif. Mangata 
(minor) . 
ka ar a l 


On August 16, 1917, Nand” Lal old. 
76 kanals and 10$ marlas of ancestral land, 
for Rs. 5,009 to Beli Ram, defendant- No. 2, : 
The alienor is a- ‘Khatri by caste, but; it hag . 
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been found by the courts below that his 
family is governed by the rules of Punjab 
custom in,matter of alienations This point 
is no longer in dispute and it is conceded 
that under the (Punjab) Act I of 1920 his 
brothers, Amin Chand, Sobha Ram and 
Puran Chand, had the right to contest the 
‘alienation, on the ground that it had - heen 
effected without consideration and necessity, 
within six years from the date of the sale. 
This they; failed to do and admittedly their 
claim to do so became barred by time on 
August 16, 1923. On the date of the alienation 
Nand Lal: was childless, but in 1923 he got 
his son Mangta, defendant No, 6. ~ 

On November £4, 1924, the present suit was 
brought by ‘Khushi “Ram, son of Sobha 
Ram, for a declaration that the alienation 
had been effected without consideration and 
necessity and would not affect his rever- 
sionary rights after the death of the alienor. 
He pleaded that the suit was within limita- 
tion under s,6, Limitation Act, as he was 
born on February 20, 1906, ‘and was below 
21 years of age on the date of the suit. The 
trial Judgé held the suit to be time-barred 
and dismissed it on this and other grounds. 
On appeal the learned District Judge has 
decided the plea of limitation only, He has 
found ‘that’ as Sobha Ram, father of the 
plaintiff, was alive at.the. time of the aliena- 
tion, the: latter- cannot take- advantage of 
his minority under s, 6, and that the suit 
is governed by s. 7 under which it is beyond 
time... a 
. There-can be no doubt that the view taken 
by the learned District Judge is entirély in- 
correct, and Mr. Nawal Kishore for the 
respondents has frankly admitted’ that he is 
unable to support it. The property being 
ancestral the plaintif had an independent 
right ‘to contest the alienation, and as he 
was a minor at the time when’ the cause of 
attion arose, he is ‘certainly entitled to ex- 
tension of | ‘time under s. 6, the existence of 
the nearer reversioners (incliding his father) 
notwithstanding. If any authority for this 
simple and well-settled proposition is re- 
quired, reference may be made to ‘the recent 
decision of the Letters Patent Bench in 
Wali Chand v. Punjab Singh (1). As the 

plaintiff was below 21 years of age on 
m date of the institution of the suit, his 
claim is within time. 

This however does not settle the matter. 
As stated already,‘ the alienor has gota 
son Mangta, defendant No. 6, who. was in 
existence’ at the time of! the suit and is still 
~ (Ly 132 Ind. Oas. 665; A 1 R 1932 Lah, 39; Ind’ 
Rul (1931) Lah, 649. - 
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alive. A reference to the pedigree-table: 
would show that there are several persons - 
between the plaintiff and the succession, and * 
his chances of inheriting ‘the property are | 
very remote indeed. There can be no doubt") 
that the suit’ was purely speculative and 
had been instituted at the instance of his 
father and uncle, who have themselves 
acquiesced in the alienation and whose own 
right to contest it has become extinct by 
lapse of time. The grant of a declaratory 
decree in such suits 15 discretionary, with 
the court and I am opinion that in the 
present case the declaration asked for 
should not be granted to.the plaintiff, even, 
though his suit be technically within time. 

I accordingly dismiss the appeal, but having 
regard to the fact that the District Judge 
had decided the casa on the question -of 
limitation only and that -decision was, 
wrong, I leave the parties to bear their own 
costs In this court. 


VR, Appeal dismissed. 


OUDH CHIEF COURT : - 
-Ciiminal Revision Application No. 125 
of 1933 . 
December 8, 1933. 
Nanavorry; J: 
SAN KATA PRASAD AND OTHERS — 
ee as ; 


EMPEROR — Counc wanes 
Oppos:tTz Party 

Penal Code (Act XLV of 1860), ss. 84, 328, 825— 
Common intention only to cause simple hurt—Grievous 
hurt caused by one person exceeding common intention 
— Others, if liable under 8. 825. 

W here the finding is that the inteation of the ac- 
cused was only to cause simple hurt to the com- 
plainant and th> common intention of all of them 
extended only to the causing of simple hurt to them, 
the fact,that another who joined them exceeded that 
common intention by causing. grievous hurt to a 
person to whom none of the accused caused any 
grievous hurt, willnot render the accused liable 
udder. 325, Penal ode. Section 34, 
Penal Gode, which - merely lays down that when a 
criminal act is done by several persons in further- 
ance of the common intention of such persons each of 
them is liable for thatact in thesame manner as if it 
was done by him alone, does not make them guilty of 
having caused grievous hurt. 

Cr, A. from an order -of the 
Sessions Judge,” -Unao, dated October’ 30, 


193". 

‘Dr. J. N. Misra, for the Applicants. 

Mr. H. K. Ghose, The Assistant’ Govern- 
ment Advocate, for the Crown: 


“Judgment. —This is an application for 
revision against an order of the learned 
Sessions Judge of Upad, dated October 30, ’ 
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1938, modifying the order of Mr. Badri 
- Prasad, a Magistrate of .the First Class of 
Unao, dated June 30, 1933. 

The sole point of law argued before me 
by the learned’ Counsel for the applicants is 
that the lower Court went wrong in convict- 
ing the applicants of an offence under s. 
“329, Indian Penal Code. The finding of 
the lower Court is that the applicants San- 
‘kata Prasad and his son Jagat Narain only 
intended to chastise the complainant, 
Bansgopal or, in other words, to cause 
simple hurt to him. The learned Sessions 
Judge has further held that it is not shown 
‘that Sankata Prasad or his son Jagat 
Narain caused fracture of the arm of 
- Baldeo, That fracture was caused’ by 
Laltu Pasi who has been convicted of an 
offence under s. 325 and is already under- 
going a sentence of imprisonment for the 
‘same. It is therefore clear upon the find- 

ings of the learned Sessions Judge that 
Sankata Prasad and Jagat Narain cannot 
constructively be held to be guilty of an 
offence under s. 325 of the Indian Penal 

Code. Section 34 of the Indian Penal Code 

also cannot come to the help of the prosecu- 

tion inthis case. That section merely lays 
down that when a criminal act is done by 
several persons in furtherance of the com- 
mon intention of such persons each of them 
‘is kable for that act in the same manner as 
if it was done by him alone. In the pre- 
sent case, upon the findings arrived at by 
the learned Sessions Judge, the intention of 
‘the applicants Sankata Prasad and Jagat 
Narain was only to cause simple hurt to the 
complainant and the common intention of 
all of them extended. only to the causing of 
simple hurt to Bans Gopal. If Laltu, who 
wasa servant of Sankata Prasad, exceeded 
that common intention by causing grievous 
. hurt to Baldeo, to whom neither Sankata 
Prasad nor his son Jagat Narain caused any 
grievous hurt, it is clear that the latter 
cannot be held guilty of an offence under 
s. 325, Indian Penal Code. 

For the reasons given above, I partially 
allow this application for revision and 
set-aside the conviction and sentence passed 
upon the applicants for an offence under 
8. .825, Indian Penal Code. I however, 
maintain the conviction and sentence pass- 
ed upon the applicants in respect of the 
offence under s. 323, Indian Penal Code. 
The applicants are on bail. Their bail 
bonds: are cancelled. . 

i : Application allowed. 
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- of doubt on charge of murder. .. : 
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LAHORE HIGH COURT - 
Criminal Appéal. No. 868-of 1932 
en November 1, 1932 
COLDSTREAM AND ABDUL QADIR, JJ. 
. AHMAD anD oTangs—Appellants 
versus TR 
EMPEROR ~Oprostte PARTY., . 
Penal Coda (Act XLV of 1860), ss. 149, 802, 864— 
All accused persons taking part in’ abduction— 
Doubt. as to who committed -murder—Possibility of 


others having joined after” abduction—Absence of 
proof of ingredients of offence, under s. 149—Benefjit 


Where all the accused in a, case were proved to 
have joined in the abduction of the deceased, but it 
was doubtful, who,if any, of the accused commit- 
ted the murder and where there was the possibility of 
some others having joined in the offenceof murder 
after the offence of abductionhad been completed, 
and the ingredients of an offence under s. 149, Penal 
Oods, were not proved: 

Held, that it would not be safe to convict any of 
them of murder and they were entitled to the benefit 
of the doubt in respect of that charge 


Cr. A. from an order of the Additional 
cer Judge, Gujranwala, dated June 24, 
1932. i Se 

Messrs. Abdul Aziz and Asad Ullah Khan, 
for the Appellants. 

Mr. D. R. Sawhney, for the Crown. 


Abdul Qadir, J.—In this case fourteen 
persons were accused of having com- 
mitted offences under ss. 364 and 452, 
Indian Penal Code and s. 302, Indian 
Penal (ode, with regard’ to the disap- 
pearance of one Behlu. It was alleged that 
they took him forcibly away from the 
house of Taja (P. W. No. 18) of village 
Treruanwali in Gujrat District on the 
night of: February 14, 1932, with the 
intention of murdering him or so dispos- 
ing of him asto put him in danger -of 
being murdered and subsequently murder- 
ed him. Three of the fourteen accused 
persons are absconding and eleven were 
brought to trial. Of these three, namely 
Karam Din, Muhammada and Khawaja 
have been given the benefit of doubt and 
acquitted while eight have been convicted 
under both the sections mentioned ‘above, 
read with s 149, -Indian Penal Code. 
Ahmad and Maulu were sentenced to 
death under s. ‘302 Indian Penal Code, 
s. 149, Indian Penal Code. and- to trans- 
portation for life under ss. 364 149, Indian 
Penal Code. Daulu’ Sheru, Hayat, Dulla, 
Fateh Ali and’ Fazal Ahmad were sen- 
tenced to transportation ‘for life, under 
each of the-two counts, no punishment 


_ having been awarded under s. 452, Indian 
-Penal Code.: They’ have all appealed ‘and 
‘their case has been argued -beforé-us-by 
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Mr. Abdul Aziz and the Crown has been 
represented by Mr. Des RajSawhney. 

According to the prosecution, the parties 
who are Gujjars by caste had been at 
enmity with one another for a long time. 
In June, 1931, Mulkhu, a brother of Maulu 
and Daulu, and a cousin of Ahmad and 
Shern disappeared and has not been heard 
of since. It was suspected that he had been 
taken away and done to death by some 
members of the opposite party and Behlu 
deceased wasone of the men who were 
accused of that murder. No offence was 
brought home to any one in connection 
with Mulkhu’s disappearance or his alleged 
death forwant of sufficient proof, and it 
is said that the present abduction and 
murder was an act of revenge for the 
disappearance of Mulkhu. Subsequent to 
the incident relating to Mulkhu, both the 
parties had been bound down to keep the 
peace. Behlu of the complainant's party 
was among those. from whom security 
“was taken andall the appellants, except 
Sheru, were -bound down on the side of 
the accused. The factions are said to 
have been led by Ahmad on the one side 
_and by Behlu deceased on the other, and 
admittedly the period of securities so taken 
` by the Police had not yet expired when 
the present occurrence took place. 

Behlu belonged to a village called Raju 
Bhand, also known as Nur Jamal. The 
distance between that village and the 


scene of this occurrence is about five or” 


six kos. Taja (P. W. No. 18), states that 
he went to Dinga one day. accompanied 
by Fazal llahi,-who was going to Raju 
Bhand. He first pawned some ear-rings 
at Dinga and got Rs. 20, which he 
required and then went with Fazal Ilahi 
to Raju Bhand Behlu met ‘them there 
and he said he was going to village 
Tibbi Chand and would like to accom- 
pany them when they go back to Treru- 
anwali. He brought his mare and rode 
on it. When he and his companions had 
gone a little distance from Raju Bhand 
Ahmad: accused met them and noticed 
that Bhelu, was going with them. When 
the three men ariived at Treruanwali in 
the evening Taja went to his own house 
. and Behlu and Fazal Ilahi to the house 
of Lal and had their evening meal there. 
After that they came tothe place of Taja, 
accompanied byLal andSardara Prosecution 
Witnesses Raja (P.. W. No. 20), brother 
of Taja was also there. There were no 
females in that house and all these men 
kept awake till late at night singing and 
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: -Trackers had been seni 


.. that he 
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chatting. Behlu sang and the others listen- 
ed to him and chatted. A lantern was 
hanging by a wall in the premises. The 
barking of dogs was heard at midnight 
“and Lal and Raja went out to see what 
-was’ the matter, When the door was 
opened itis said that fourteen men includ- 
-ing the appellants, ‘the three acquitted 
men and the absconders, rushed in. They 
were armed with chhavis and sticks and 
- Ahmad appellant was in front of them 
carrying a lantern. On seeing them Bhelu 
- rushed into a kothri but the accused, 


‘ forced open -the door and brought him 


out and took him away. Raja and Lal 
raised an alarm which brought Raja lam- 
bardar (P. W. No. 21) and Behlu (P. W. 
No. 22). The culprits however ran away 
to the ‘east of the village. Some of the 
- witnesses tried to pursue them, but were 
threatened and came back. 
A report of the occurrence was made 
to the Police by Sardara (P. W. No. 16) 
asan eye-witness of this abduction, on 
the morning of the 18th at 5 P. m., the 
- distance between the village and the thana 
being six miles, After the arrival of the 
Police a search for the missing man or 
“his body wasinstituted and about evening 
-time on February 15 a part of abody 
without head, arms or legs was found in 
-a canal about three miles from the house 
There were cuts on the body 
caused by sharp-edged instruments. There 
was amole on the nipple and another 
mole at the back of the trunk on the 
shoulder. ‘There was no hair on the chest, 
forby the Police 
and two of them found tracks of several 
men going in the direction in which the 
body was eventually found but they did 
not find any distinct tracks, nor could 
they determine the number of men. The 
body was first noticed by a witness named 
Bahadur (P. W. No. 7); who came and 
informed the Sub-Inspector. He professes 
to have known Behlu deceased and states 
identified the trunk by the exis- 
tence of the moles on it and the want 
of haironthe chest. The trunk was: later 
on shown to Musammat Bhage (P. W. No. 
~ 4), widow of Behlu deceased, Raja son of 
Qutab Din, (P. W.No. 3), Sharfu, son of 
- Kadu, (P. W. No. 10), and Taja, son 
of Ditta (P. W. No.11). They all iden- 
tified the trunk as that of Behlu and 
said that they knew it by the mole on 
the nipple and the mole onthe shoulder, 
Nine of the accused persons were ar. 
rested on their arrival in their own vil] 
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lage Raju Bhand, on 16th. Khawaja 

“ who has been acquitted and. Fazal, who 
is one of the appellants, were not among 
those arrested on that day. The last named 
person presented himself before the police on 
February 26. All the accused deny any 
connection with the offence of abduction or 
murder and plead alibis. 


The questions for determination are; (1) 
whether the story of forcible taking away 
of Behlu by the accused from the house 
of Taja is proved or not; (2) if it is proved, 
whether the intention necessary to establish 
an offence under s, 364, Indian Penal Code, 
is established or not; (38) Whether the 
_ headless trunk discovered on the 15th can be 

-believed to be that of Behlu deceased and, 
(4) if so, whether all or any of the appel- 
‘lants should be convicted of having mur- 
dered him. 


There is abundant evidence as to the 
abduction of Behlu. The witnesses who 
‘state that they were at the house of Taja 
when this abduction took place are Sardara 
(P. W. 16). [After referring to the evidence 
the judgment proceeded.] It is contended 
on behalf of the appellants that even if it is 
held to be proved that Behlu was abducted 
by the appellants, there is nothing to prove 
that they intended to murder him or that 
all of them shared that intention. The 
reply of Counsel for the Crown to this 
“argument is that the intention should be 
gathered from the subsequent murder of 
the man and inference should be drawn 
against the appellants therefrom. Mr. 
“Abdul Aziz tries to meet this argument 
‘by contending that the prosecution has to 
‘establish every ingredient of the offence 
with which the appellants are charged and 
that Counsel for the Crown is begging the 
question when he assumes in connection 
with the: ingredients of s. 364, Indian 
. Penal Code, facts which relate to the 
‘discovery of a trunk without head, arms 
and legs, the identification of which has 
been challenged by the defence. Iam of 
opinion however without going into any 
elaborate discussion of these arguments, 
‘that, taking into consideration the previous 
‘history of the quarrels between the parties 


and the disappearance of Mulkhu, as well as 


. the possession of such arms as chhavis by 
‘some of the accused persons, when they 
entered the house of Taja, the least that 
may be presumed against them is that they 
wanted-to dispose of Behlu in such a way as 
to put him in danger of being murdered. 
T hold therefore that an offence under s. 364, 
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Indian Penal Code; is brought home to the 
appellants, : 

Now, we have. to consider the question 
whether the trunk found in the canal 
belongs to Behlu. [After referring to the 
evidence His Lordship held that thé evidence 
of the identity of this trunk with a part 
of the body of the deceased to be convinc- 
ing on the whole and proceeded.] On the 
question of the conviction of all or any of 
the appellants for the murder of Behlu 
the argument addressed to us is that éven 
taking it to be proved that the trunk 
recovered belongs to Behlu there is no 
evidence as to who committed the murder 
and the possibility remains that some, of 


the accused may have joined the near 
relatives of Mulkhu deceased in the 


abduction of Behlu but they may not have 
intended to kill the man or may not have 
actually joined the party that killed him. 
Attention is drawn in this connection to a 
somewhat peculiar feature of the case, 
which has not been considered hitherto. 
Sardara (P. W. No. 16) stated that: 

“When the accused left the house of Taja, taking 
away Behlu, some 10 or 15 more men joined 
them, outside the house, ata distance of some 40 or 
50 karams." - ih 

It is contended: that it is quite possible 
that theré may have been two parties of 
the offenders. one helping to abduct the 
man and the other taking charge of him 
after the abduction, and it is, suggested 
that the other party may have’ committed 
the murder. It is further urged that in a 
case of this nature where it is doubtful who, 
if any, of the men in court have committed 
the offerice and where thereis the possibility 
of some others having joined in the offence 
of murder after the offence of abduction 
had been completed, it would not be safe 
to convict any of these men of murder and 
they would be entitled to the benefit of 
the doubt. After carefully considermg this 
last argument, I think that in the circum- 
stances of the present case and in the 
absence of any evidence whatsoever as to 
who were the persons actually concerned 

-in the murder, it would not be safe to uphold 
the convictions of the appellants under 

- g, 802, Indian Penal Code. The aid of 6. 149 
had been invoked by the court below; but 
the ingredients necessary to bring in s. 149, 

“Indian Penal Code, are not supplied by the 
evidence on the record. — 

I would therefore maintain the convic- 
tions of the appellants under s. 364, Indian 
Penal Code, and sentence all of them‘ to 
transportation for life under that section, but 
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owing to the reasons set forth. above, I 
would give the appellanis the benefit of 
doubt so far-as the offence under s. 302, 
Indian Penal Code, is concerned and would 
acquit them of that charge, i 
` The result is that the sentences of death 
„passed against Ahmad and Maulu are not 
-confirmed and are altered to sentences of 
transportation for life against each under 
s. 464, Indian Penal Code, while the sentences 
of the other appellants who have already got 
transportation for life, are upheld but only 
under s. 864, Indian Penal Code. To the above 
extent the appeals are accepted. ; 

Coldstream, J.—I agree. 

N. i Order accordingly. 


1 





‘SIND JUDICIAL COMMISSIONER’S 
COURT 


Miscellaneous Application No. 6 of 1931 
March 27, 1933 
i As FERRERS, J. C. 
SILVIAN REGINALD WALTER SMITH 
AND OTHERS—ÅPPLICANTS 


: Versus 
IVAN HAROLD DONALD SMITH— 
OPPONENT. 

Succession Act (XXAIX of 1925), s. 283—Discretion 
under—Will ` altering devolution—Special citation, 
‘when tebe issued—Will—Undue -influence—Conside- 
irations, 3 ` 3 

Section 283, Succession Act, allows a discretion and 
that which the law expressly allows the courts 
-ought not by implication to -take - away.‘ Different 
-considerations arise when the testator is .a Hindu 
and when heis a Christian. Itis not in every case 
where a will altersa devolution of property that ‘a 
special citation need be issued. In re Hurro Lall 
Shahe (2), referred to. [p, 407, col. 1.] 

The fact. thata will left large Jegacies.to the 
brothers’ and sisters for whom the testator had, no 
-reason to entertain affectionate or grateful feeling is 
a strong indication that no influence was brought to 
‘bear upon him by-the -relations with whem he was 
living. The fact that the document was written..by 
48 party who took a benefit under the will is such a 
circumstance as might-call upon the court to be 
vigilant and jealous in examining. the evidence in 
support of the instrument. Unless every suspicion 
is removed: it might be improper to pronounce in 
favour of sucha will. [p,408, cola, 1 & 2.] 

Mr. .Kimatrai Bhojraj,-for the Appli- 
‘cant. EN 

Mr. Nadirsha Nowroji, for the: Ọppon- 
“ent. a 

. Judgment.— This 
| under 8. 263, Succession Act, 1925, for re- 

vocation ‘of a probate. It arises in. this 
way: Cornelius Justus Smith died in Kotri, 
on September:10, 1928. ‘Three weeks: later, 
on October 4, 1928, a document said to.be 
his last will and testament was -pro- 
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„pounded by Ivan Harold Donald Smith,’ 


his nephew. This will was proved in 
common form -and admitted on August.6, 
1929, to probate. More than three years 
after the death, and nearly three years 
after the probate on December 14, 1931, this 
application for revocation was made. The 
first paragraph is in these.terms:— 

“That the proceedings to obtain the grant of 
probate were defective in substance and the grant 
-was obtained by concealment of material facts and 
fraudulent suggestion that the will was genuine when 
it waa not," 

This exordium is followed by twenty- 
three other paragraphs. They contain 
much that is not material, but they .do not 
-make clear what the case’.is that the res- 
„pondent will have to meet. An application 
was therefore made for further and better 
-particulars. Particulars were required of 


< what facts were concealed and in what 
‘the fraudulent suggestion of the. will 


‘being genuine consisted. The respon- 
dent also required particulars as to sug- 
‘gestions in particular of any instances 
showing that the testator was not of sound 
mind. Notice of this was served on the 
applicant, buthe did nothing. He elected 
‘to go to trial on application as it stood. 
The respondent therefore denied that the 
grant of probate was defective in substance 
or that the-same was obtained by con- 
cealment of material facts or any fact at all 
or by fraudulent suggestion. The respon- 
dent says: oo 

“The facts were placed before the court-fair and 
quare- and the allegations ‘of the applicant are 
false and. they-are put to the strict proof thereof". 

On these pleadings the issues which 
-were ‘framed were these: (1). Is the grant 
„defective in substance. inasmuch as 
(a) the grant .was made without . citing 
„parties who ought to have been -cited? 
“Finding—No. (b) the deceased had not 
testamentary capacity to make .a will? 
Finding.— No. (c) That undue influence was 
exerted? No. (2) Was the applicant, aware 
of the application for probate before probate 
was granted? Not necessary. (3) Has the 
applicant waived his right to ask for 
revocation by his acceptance of the legacy 
made to;him by the will? Not necessary. 
The petitioner asks also for an issue. . Is 
the signature a forgery? To this the res- 
„pondent objects, saying that this is a 
material proposition of fact which has 
‘not been affirmed in the petitioner’s plead- 
-ing. That pleading in -fact does not 
-contain any such” averment .in concise and 
definite shape. The opposite, party has 
examined witnesses;in England, on com» 


1934 


SMITH v; SMITH 


405 


mission, without notice that he'had this upon these issues discloses the following 
averment to meet. The issue is therefore facts: The Smith family is thus compos» 


disallowed. The evidence which was led 


ed.— 
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These Smiths were not a united family. 
In pursuit of their various vocations they 
went far and wide. There. was no inter- 
change of letters, Touch was so complete- 
ly lost that none of the brothers knew 
what had become of the others or even 
whether they were'alive or dead. One 
of the brothers went to-Africa, There he 
made his fortune but there, at the same 
time he lost his health. In 1924 he returned 
to India very sick. He proposed, in the 
words of Ex.58 “to give the brothers and 
sisters- a look up”, but the brothers had 
been told that “Jack had nothing’. They 
had no inclination to saddle themselves 
with the burden of a brother who was 
sick and poor. There was one exception 
to this rule. Cornelius had a sister 
Maud, who was a Smith by blood and 
had married a man by the same name. 
This sister was a. very worthy woman. 
Her husband died in 1910. She was left 
with seven (sic) children- on her hands. 
She brought them all up; but it was a hard 
struggle. None of the brothers gave her 
a helping hand or even a kind word. 
She worked asa nurse, She earned from 
Rs. 50 to 150 a month. Her children re- 
quired every penny she had; but for all 
that she would not send a brother empty 
away. One of her sons Ivan by name, 
was in the Railway service at Karachi. 
He tookthe old man in. He treated him 
like a father. The two lived together until 
the old man's health began to fail. OnJuly 
9, 1928, he went to Kotri where his sister 


- Maud was matron of the railway hos- 


pital. On September 3 1928, Ivan followed 
his uncle Cornelius to Kotri. The uncle 
was sick: but when he saw his 
nephew he sat up in bed, and asked 
for all the Karachi news. The old man’s 
voice was hoarse but everything he said 
was plain. Every day and twice every 
day Ivan went to see him: and at last 
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he said, that he wanted to make a will. 
Ivan wrote this will under instructions 
from his. uncle. Mrs. Maud Smith was 
present. She recommended that the Revd. 
Mr. Morgan should be made executor. 
Ivan wrote his name down accordingly. 
Next day Mrs. Smith” told Mr. Morgan 
what was intended. He prudently 
declined the responsibility. The testator 
thereupon called his nephew and asked 
him to be executor. Ivan was reluctant: 
but his uncle assured him that no di- 
ficulty would arise. No other name was 
suggested. Oornelius had no faith in his 
brothers who, he said, had always treated 
him hopelessly. Ivan consented’ to be- 
executor; he was afterwards sorry. 

The old man had taken the precaution 
to provide himself before he left Karachi 
with one of those printed forms which are 
sold for the use of those intending: to make 
asimple form of will. This printed form: 
had been filled up with the name of 
Morgan as an executor. Morgan having 
declined the office that form.was destroyed. 
Ivan: wrote out a second, which was ~ 
wholly in manuscript. The uncle took 
the will and kept it under his pillow. 
In the evening one of Ivan's brothers 
came to call him. He called also Mr. and 


Mrs. Baker, with whom Ivan was living; 


Gurbuxani the railway doctor was also 
there, and. Mrs. Maud Smith. Afterwards 
came Mr. and Mrs. Carroll. A table was 
placed by the bedside and the uncle 
produced the will from beneath his 
pillow. He signed it in the presence of 
Gurbuxani and also Mr. Carroll both of 
whom also signed after him as witnesses. 
Carroll asked the testator if. he. wanted 
to'sign the will and he answered: ‘‘yes,” 
A few minutes later Dr. Mann. came. He 
was a railway doctor and this was his 
second visit. The patient had given 
this witness a description of his symp- 
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toms and the course of his disease. Dr. 
Mann understood every word he said, He 
was rational, On September 10, 1928 
at 54. M, Cornelius Smith passed away. 
A death certificate was given by Dr. Mann 
in the course of his duties as Medical 
Officer to the Railway and the disease was 
stated to be “Tuberculosis.” [The judg- 
ment here referred to the correspondence 
that passed between Mrs. Smith and her 
brother Reginald Smith, and proceeded], 
But Mrs, Smith had little time remain- 
ing in which to concern herself with the 
will of her dead brother. Her own death 
was very near at hand, It appears that 
she bad no time, before she passed away, 
to give to her son the address of Reginald, 
and Reginald did not take the trouble 
to communicate with the executor himself. 
Ivan accordingly pushed on as best 
as he could with his business. He 
obtained the probate and collected’ the 
money. He advertised in various papers 
with a wide circulation asking the 
relatives of the late Mr. Cornelius 
Justus Smith to communicate with him 
as they would hear something to their 
benefit. At a later date while examin- 
ing the papers which his mother had 
left behind, Ivan came across the 
letters which she had received from her 
brother Reginald. Communication was 
thus established. The relations between 
the parties were not however friendly. 


In April, 1930, Reginald Smith came 


to Karachi for a few days. It was 
his first visit. He tried to see the 
Executor, but Ivan was in Sukkur. 


_ Reginald wired to him; but he could 
not come to Karachi, and Reginald did 
noi go to Sukkur. He was told that 
the original will was in court, but’ he 
made no attempt to see it. At that 
time no thought of denying the authen- 
ticity of the will had crossed. his mind. 
He did however consult a Pleader. He 
consulted in all three Pleaders. 
first to Mr. Ferro, then to Mr. Lobo 
and finally to Mr. Kimatrai. All his 
advisers seem to have taken a very 
discouraging view of his prospects. The 
point which Reginald was at that time 
agitating was this: One of the brothers 
to whom Cornelius had left a legacy 
was named Harry. This Harry was 
however dead before the will was exe- 
uted. This was not known at the time 
to any of his brothers, Wher it came 
out, Reginald claimed. Rs. 1,500 out of 
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Harry's legacy should be added to Regi” 
nald’s share. A demand for this addi- 
tion was written for him by 
Mr. Ferro and later Mr. Lobo also wrote 
a letter for him claiming a share in the 
abortive legacy to Harry. If this claim 
had been acceded to there would have been 
an end of the whole matter. Reginald was 
contented, at that fime, “to clear away 
peacefully” if he could get Rs. 1,500 over 
and above what was left to him by the will. 
Some time later Reginald revisited 
Karachi. He went once more to Mr. 
Ferro. Ivan had by this time made a peti- 
tion to the court for directions regarding 
the disposal of Harry's legacy. Reginald, 
wished to put forward his claim in these 
proceedings. Even yet he had not begun 
to suggest that the will was not authentic 
or that the probate should be revoked. The. 
court declined to give directions upon Ivan’s 
petition, About this time Reginald made’ 
the acquaintance of Mr. Martin, his wife's 
father. Martin fold him a very strange 
story. He said that Mrs. Maud Smith 
had told him that the will had been forged 


-apparently by herself after the death of 


the supposed testator. With this story 
Reginald appears to have approached Mr. 
Lobo. Mr. Lobo told him that he had no 
right to put up such a thing unless he 
could get witnesses. Accordingly Reginald 
set to work to seek for some witnesses 
who would give evidence on his behalf. 
[His Lordship referred to the consulta~ 
tions that Reginald had with different 
doctors and noted that in the certificate 
which was given immediately after the 
death, the disease set down was “Tuber- 
culosis'’; three years later, speaking from 
recollection, Dr. Mann supposed the cause 
of death to have been ‘‘cancer of the 
throat”; de Penning’s diagnosis was 
“general paralysis of the insane”.] The 
first point to be decided is whether—tha 
grant is defective because there was no 
citation issued to the parties who ought to 
have been cited, The reference is to s. 263, 
Succession Act. That section provides: 
“The grant of probate or letters of administra- 
tion may be revoked or annulled for just cause. 
Explanation—Juat cause shall be deemed to exist 


where (a) the proceedings to obtain grant were 


defectiva in substance, 
kad * 


Illustration—(ii) tha grant was made without cit- 
ing parties who ought to have been cited.” 

The law upon the subject of citations has 
been discussed and explained in Digamber v. 
Narayan, 9 Ind. Cas. 354 (1). Citations are 


(1) 9 Ind, Oas, 354; 13 Bom. L R 38. 


1934 


of two kinds: obligatory and optional. 
There is an obligation to issue a citation in 
the cases provided for by ss. 229 and 235, 
Succession Act. With those sections, 
however, we are not here concerned. The 
material section is 283. That section is 
in these terms: - 

The Judge may, if he thinks proper, . 


(e) issue citations calling upon all persons claim- 
ing to have any interest in the estate of the deceas- 
‘ed to come and see the proceedings before the grant 
of probate.....” 

This is the section by which the present 
case is governed. The court had before it 
the will, and the will showed the names 
of all the members of the family. The 
Judge did not however think it proper to 
issue citations to any of them. He granted 
probate in the common form. The ap- 
plicant, objects to this procedure on the 
ground that though the will alters the 
devolution of property no special citations 
were issued to the applicant or any others, 
The reference is, no doubt, to the case 
of In re Hurro Lall Shahe, (2), at p. 576*. 
It is there said that: > f 

‘Section 250, Succession Act, vests the District 
Judge with full discretion, which should be exercis- 
ed with proper care; and when a will is propound- 
ed which alters the devolution of property, a special 
citation should be directed to be served upon the 

erson or persons who is or are immediately affected 
y the will.” 

From this foundation the applicant argues 
in this form: Ifa will alters the devolu- 
tion of property special citations must 
be issued. But every will alters to some 
extent the devolution of property. There- 
fore in every case special citations ought 
to be issued. Before I can accept the major 
premises of this syllogism I should require 
a strong reason, for the proposition reaches 
very far. The learned Judge who laid 
down the law in these terms was dealing 
with the estate of a Hindu. He began 
by saying: f 
“In every case in which probate of a Hindu will is 
asked, a special citation ought to be served upon 
those persons whose interests are directly affected 
by the will.” h 

Different considerations arise when 
the testator is a Hindu and when he is 
a Christian. The learned Judge may 
probably have. intended, although he 
afterwards used language of a larger 
extent,- to confine his ‘observations to 
the kind of a will with which he was 
then concerned. Be this as it may, the 
law allows a discretion and that which 


(2) 8 O 570; 100 L R 409. 
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the law expressly allows the courts ought 
not by implication to take away. The 
law on this point is not in my opinion, 
doubtful : but if any doubt there be, for 
the purposes of this case an exhaustive 
discussion is not necessary. If the peti- 
tioner’s case be put at its highest he cannot 
ask for more than this, that 

“the alleged executor should be called upon to 
prove the will in solemn form so that the applicant 
may have an opportunity of contesting the genuineness 
thereof." 4 

This in fact is all that he does claim. 
The words are quoted from the prayer 
clause of his own application. Now in point 
of fact the will has now been proved in 
solemn form. The executorhas himself 
come into the witness-box. He has been exa- 
mined and cross-examined. [The learned 
Judge referred to the evidence of attesting 
witnesses, and proceeded.] Here is very 
good proof of this disputed will. The 
grounds upon which it has been attacked 
are two-fold and the two are inconsistent 
with one another. The first ` suggestion 
seems to be that the testator was induced 
to execute the will by undue influence 
exercised upon him by the executor and 
his family. The second is thatthe will is 
a forgery falsely made after the pretend- 
ed testator was dead. 


Itis alsocontended that the deceased 
had not testamentary capacity to make a 
will. It is clear that if the will was not 
made until after the testator was dead, 
then it cannot have been made ` as the 
result of undue influence exerted upon the 
testator. Norit isin that case material 
whether he hador had not testamentary. 
capacity and a disposing mind. [After dis- 
cussing the evidence the learned Judicial 
Commissioner held that there was no reason 
whatsoever to suppose that between July 9, 
and September 5, a sudden collapse of the 
intellectual faculties} intervened, and pro- 
ceeded | The allegation of undue influence. 
is utterly unfounded. There is no. evi- 
dence to show any such thing. All the 
evidence there is, shows a remarkable 
absence of anything of the kind. Mrs. 
Maud Smith and her son seem to have 
abstained entirely from any interference, 
The old man dictated to his nephew the 
names of a number of brothers and sisters, 
Most of those names were altogether unknown 
to the nephew. Some of them were very 
imperfectly known tothe testator himself, 
None of them had in any way deserved 
to be remembered in their brother's will. 
Their names might have been altogether 
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omitted . without any injustice. But the 
testator did not leave. them out. ‘To each 
he left a legacy. Each legacy the nephew 
duly wrote down. The old man then put 
the writing under the pillow. To the 
nephew’ it was very important that the. 
testator should not pass away before the 
will was duly signed and attested. He 
might naturally have used his influence 


to get this done. He did nothing of. the, 


kind. He. left the paper in. his uncle’s 


hands and, went away. The will itself. 


clearly contradicts the imputation-of undue 
influence. Duringa period of four years 
uncle and nephew lived together: If any 
undue influence had been exerted it would 
have led toawill of avery different kind. 
The whole of theold man's.estate might 
have very well been bequeathed to the 
nephew. with whom he lived for so long 
and the. sister under whose care he died. 
The fact that the will left large legacies 
tothe brothers and sisters for whom the 
testator had no reason ‘to entertain affec- 
tionate or grateful feeling is a strong indi- 
cation that no influence was brought to 
bear upon him by the relations with whom 
he was living. i ot 

Ata late stagein the proceedings, the 
applicant after he had had, from more than 
one legal adviser, an unfavourable opinion 
on ‘his prospects of success, decided. alto- 
gether to change his case. Instead of. al- 
leging, that the testator had executed . his 
will while under. undue influence, and in 
an incompetent stateof mind, he decided to 
allege that the tastator never executedany will 
at all. This willis a forgery made by his 
sister after bis death. [The learned Judicial 
Commissioner considered the evidence and 
holding that the allegation that Maud Smith 
falsely fabricated this will was altogether 
unfounded and ought never to have been 
made proceeded:| Other arguments which 
have been adduced may be disposed of 
with very slight notice. It has been argu- 
ed that the: executor showed bad faith; that 
he kept the applicant in .the dark and 
that he should have communicated with 
him more freely and more fully at -an 
earlier stage. It is however clear 
enough. that on this score. no blame can 
fairly be imputed tothe executor, The.ap- 
plicant was aware that his brother had made 
a will, that by that will his nephew was 
named executor. He-knew also, that the 
will had been propounded in the Court. at 
Karachi. The applicant, if he had exer- 
‘cised reasonable .diligence, would. at least 
have communicated his address to his 
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nephew. Itis contended that ifthe nephew 
had searched. his mother’s papers more 
diligently after her death or if he had. 
interrogated her more closely during her 
life-time he might have discovered the. 
address (if not of his other uncles). at 


‘least of his uncle Reginald. But the reason 


why the executor could not press his mother 
with the questions on such subject as this 
is clear enough. The poor woman was 
very near her life’s end. It would have 
been unfilial indeed to have troubled her 
with questions of her brothers financial 
business at such time. 

Much has also been made of the fact that 
the witnesses have not been asked whether 
the will was read over to the testator. We 
are not however here dealing with an 
illiterate testator who was incapable of 
reading his own will for himself. Cornelius 
was ashrewd man of business. He dictat- 
ed the will himself. He had himself pro- 
vided the form on which it should be writ- 
ten and after it was written he retained 
it in his own possession. There is no 
reason at al) to doubt that he was perfectly 
aware ofthe contents of the document to 
which he affixed his signature. The fact 
that the document was written by a party 
who took a benefit under the will is no 
doubt such a “circumstance as might call 
upon the Court to be vigilant and jealous 
in examining the evidence in support of 
the instrument. Unless every suspicion is 
removed it might be improper to pronounce 
in favour of such a will. In my opinion 
however the evidence which has been 
adduced inthis case is sufficient affirmatively 
and clearly and without any shadow of 
suet to establish the authenticity of the 
will. 

I am desired to observe that if any 
imputations of ill faith aré to be made, 
the person who is most liable to such 
charge is not the executor but the appli- 
cant. In the beginning he professed to 
have associated with himself his sister 
Muriel and his brother William. But an 
order having been made that those who 
intended todispute the will should refund 
the benefits they have received under the 
will, Muriel and William silently disap- 
peared from the proceedings. An order to 
strike off their names has not been made: 
they have been dropped by the applicant, 
and it appears they have not been consulted, 
There is every “indication that their part 
in this application was no more than that of 
two dummies. For these reasons I reject this 
application. As to costs I think the 
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circumstances are such that a special order 
should be made. The respondent's pleader 
has certified that he has received for his 
professional. services a fee of five hundred 
Rupees. Respondent willrecover Rs. 500, as 
costs from the sum refunded by the appli- 
cant as his share of. the testator’s estate. 

An accidental error has cfept into the 
judgment. The final order originally was 
“I reject this application with costs.” The 

“words “with costs” have accidentally been 
scored out: but it was not intended that 
the ordinary costs should be refused. What 
was intended was that a special pleader’s 
fee should be awarded to the successful 
party. The words “with costs” should stand 
as originally written. i 

N. Application rejected. 


LAHORE HIGH COURT 
Criminal Appeal No. 844 of 1932 
October 13, 1932 
CoLpsTREAM AND ABDUL QADIR, JJ. 
MUHAMMAD ARAF AND ANOTHER— 
APPELLANTS 
versus 
EMPEROR— Opposite PARTY 


Criminal trial—Hvidence—Witness whose name is 
not mentioned in First Information Report---Value 
of evidence of such witness—Evidence, if can be 
rejected on sole ground of omission from report— 
Motive—Existence of direct evidence of crime— 
Absence of proved motive, if material 

Although there may be cases where an omission 
to state some facts in a First Information Report 
may be proved and be a relevant matter _ of 
significance, yet where the witness whose name was 
not mentioned in the report was herself not present 
at the Police Station, the mere omission of the 
reporter who himself was not an eye-witness, in 


recounting what he heard from an eye-witness,’ 


cannot possibly lessen the value of the evidence of 
the witness. . 

When there is direct evidence of the crime, 
absence of proved motive is immaterial. 


Cr. A. from an order of the Sessions’ 


Judge, Campbellpur, dated June 21, 1932. 
“ Khalifa Shuja-ud-din, for the Appel- 
lants. 

Mr. Des Raj Sawhney, for the Crown. 
_Coldstream,. J—The appellants Mu- 
hammad Araf and his cousin Fateh Mu- 
hammad Awans, have been sentenced to 
death by the Sessions Judge of Attock 
‘for having together murdered Ghulam 
- Muhammad on the night of .February 4, 
1932, in their village Dhullian. The crime 
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Muhammad had been absent in his “dhok” 
three miles from’ Dullian, at the time of 
the murder and his report is merely a 
repetition of the story he had been told 
by Musammat Malkani, the dead man’s 
widow. This story was that during the 
night when Ghulam Muhammad was asleep 
with his wife and two little children in 
his house, someone heaped a thorn hedge 
against the outside of his house door and 
set fire to tit. Ghulam Muhammad and his 
wife ran out but Ghulam Muhammad was at 
once attacked by the two appellants. He 
attempted to escape but was overtaken. 
Fateh Muhammad held him down while 
Muhammad Araf killed him with a spear, 
Meanwhile attracted by the uproar made. 
by Malkani who had followed her husband 
Muhammad Khan, Ghulam Muhammad's 
uncle and Hayat Muhammad acousin of 
Muhammad Khan, arrived upon the spot. 
Ghulam Muhammad's assailants then. fled 
away ‘leaving the spear behind. 

Musammat Malkani died before her evi: 
dence could be recorded. Besides Muham- 
mad Khan and Hayat Muhammad, the 
two witnesses mentioned in the First 
Information Report, the prosecution pro- 
duced Musammat Ghulam Khatun. as an 
eye-witness. Her evidence however has 
been rejected by the Sessions Judge 
partly for the reason that the omission 
of her name from the First Information 
Report “is a fatal objection to her presence 
at the murder.” There certainly may be 
cases where an omission to state some facts 
in a First Information Report may be pro- 
ved and be a relevant matten of signi- 
ficance; but in this case there was ng 
justification for the view expressed by the 
learned Sessions Judge. The witness wag 
not herself present at the Police -Station 
and the mere omission of the reporter, 


. who himself was not an eye-witness, in 


recounting what he. heard from Malkani 
could not possibly with any show of reason 
lessen the value of her evidence, ; 

. The evidence of the other two eye-wil- 
nesses Muhammad Khan and “Hayat 
Muhammad has been believed by the 
learned Sessions Judge. They corroborate 
the report made to the Police. Muham- 
mad Khan, who is a poor man, was sleep- 
ing as a chaukidar at the shop of Gumani 
Ram in the lane in which the murder 
took place and close to the place wheré 
Ghulam Muhammad was killed. He saw 
Muhammad Araf stabbing . repeatedly. 
Ghulam Muhammad with a-.spéar. while’ 
Fateh Muhammad held him, He identified 
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the accused by the light of the fire which 
they had lit at Ghulam Muhammaa’s door. 
Hayat Muhammad came to the scene from 
his house which is also quite near the 
scene of the murder. After the murderers 
had gone, he and Muhammad Khan went 
to put out the fire and then informed 
the lambardars, 

The medical evidence given by the 
Assistant Surgeon of Tallagang, who ex- 
amined Ghulam Muhammad's body post 
mortem, proves that Ghulam Muhammad 
died of shock and bleeding, resulting 
from injuries inflicted with some weapon 
like a spear. He had no less than twelve 
incised wounds upon his body. His lungs 
were both pierced and the main vessel of 
the heart had been cut across. It is 
obvious that these injuries must have 
taken some time to inflict and their nature 
makes it probable that more than one 
man took part in the. assault, The ap- 
pellants when questioned denied their 
guilt, Muhammad Araf pleaded that he 
had been falsely accused because he 
had given evidence in a murder case 
against the sons of one Mahbub who is 
~ father-in-law of a cousin of the deceased 
Ghulam Muhammad. Fateh Muhammad 
declared that he had been accused simply 
because he was Muhammad Araf's cousin. 
No witnesses were called for the defence. 

We have been taken through the whole 


of the record by Mr. Shuja-ud-din who has 7 


argued that the evidence, relied upon is 
discrepant and unreliable. The main dis- 
crepancy to which he has drawn our atten- 
tion is on the point whether Malkani was 
or was not questioned by Fateh Muham- 
mad, {the deceased’s father, when he 
arrived on the scene. Muhammad Khan 
says that he did not see Fateh Muham- 
mad talking to Malkani while Fateh 
Muhammad states that he questioned 
Malkani and afterwards Muhammad Khan 
and Hayat Muhammad who confirmed 
her statement. There is alsoa very minor 
discrepancy regarding the manner in 
which Fateh Muhammad, the appellant, 
held Ghulam Muhammad while Muham- 


mad Araf wounded him with the spear. . 


Muhammad Khan says that Fateh 
Muhammad caught Ghulam Muham- 
mad by the back hair while Hayat 
Muhammad says that Fateh Muhammad 
was holding him with one hand by the 
hair and with the other by the arm. After 
hearing what Counsel has to say and con- 
sidering theevidence I do not think that 
these discrepancies justify the rejection of 
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the evidence which has been accepted by 
the learned Sessions Judge. | 

Dr. Shuja-ud-din has alsoargued that no 
adequate motive for the murder has been 
proved. Where there is direct evidence, 
such as has been relied upon in this case, 
absence of proved motive is immaterial. 
There is however evidence proving that 
Ghulam Muhammad, the murdered man, 
had twice previously abducted one Musam- 
mat Khatun, a cousin of the mother-in- 
law of “Muhammad Araf and that on the 
second occasion, which was shortly ‘before 
the murder, both the appellants had re- 
covered the woman from the house of 
Musammat Bhag Bhari P. W. No. (10) 
where she had been taken by Ghulam 
Muhammad. It is also in evidence that 
Ghulam Muhammad had been suspected 
of burning down the house of the appellant 
Fateh Muhammad -four days before the 
murder. 

Finding the guilt of the appellants es- 
tablished, I would dismiss the appeal and 
oe the sentence of death passed upon 
them. : 


Abdul Qadir, J.—I agree. 
N. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
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Insolvency Reference No. 2 of 1922 
August 23, 1933 
RUPOHAND, J. O, 
In re AMALRAI GODHUMAL—INSOLYENTS 

Provincial Insolvency Act (V of 1920,, s. 68— 
Whether deals with equities between creditors who 
are late—Failure of creditor to submit claim in 
time—Whether he can submit it subsequently — Terms 
to be imposed. 

Although in insolvency proceedings, a creditor 
may come inand proveas long as there are assets 
to distribute, yet where such. creditor has failed to 
submit his claim before the Schedule of creditors has 
been framed, he may only do so upon terms and if 
no injustice would be caused thereby. What terms 
the court will impose will depend upon the circum- 
stances of each case, In re McMurdo (2), relied 
on. [p. 411, col, 2.] 

The expression ‘any creditor’ ins, 63, Provincial 
Insolvency Act, includes all creditors who come in 
late and preventsthem from disturbing the dividends 
already declared. There is nothing in the section to 
suggest that it purports to deal with equities bet- 
ween creditors who are late. [p. 412, col. 1.] 

In. R, made by the Official Assignee, 
dated April 3, 1933. 

Messrs. Javermal Vilaitrai, Kimatrai 
Bhojraj, Fatehchand Dharam and G. A. 


Kikla, for the Creditors, 
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Judgment.—This is a reference by the 
present Official Receiver asking for gui- 
dance of the court as to the!manner in 
which he should distribute the money 
now in his hands. It appears from his 
report that his predecessor-in-office had 
made a very serious mistake in declar- 
ing the first and second dividends of 
2 annas and 9 pies in the rupee 
respectively without due regard to the 
provisions of s. 62, Provincial Insolvency 
Act, with the result that there are not 
sufficient funds to pay the same divi- 
dend to those creditors who have proved 
their claims after the declaration of the 
second dividend. . 

There is no application before me either 
for the purpose of making the former 
Official Receiver liable for his neglect, 
if any, or for making the creditors who 
have already received their. dividends to 
refund a part thereof so as to enable the 
Official Receiver to make an equal dis- 
tribution of the estate amongst all the 
creditors who have proved ;their claims. 
The only point I am asked at present to 
deal with is that of priority. between the 
creditors who have not received their 
dividends, Section 63 ofthe Act, reads as 
follows: 


“Any creditor who has not proved his debt 
before the declaration of any dividend or divi- 
dends shall be entitlad to be paid out of any 
money, for the time being in the hands of the 
Receiver, any dividend or dividends which he may 
have failed to receive before that money is applied 
to the payment of any future dividend or divi- 
dends ; but he shall not be entitled to disturb the 
distribution of any dividend declared before his 
debt was proved by reason thas he has not parti- 
cipated therein.” 


The dispute is confined to creditors Nos. 
71, 74 and 77 to 81 who have all proved 
their claims after the declaration of the 
second dividend. It is urged on behalf 
of one of the creditors who has the lar- 
gest claim that as his claim was admit- 
ted ‘by the Official Receiver before the 
claim of the other creditors were admit- 
ted he is entitled tobe paid first, and 
that as the amount now in the hands of 
the Official Receiver is not sufficient to 
pay him a dividend of 2 annas 9 pies in 
the rupee, the others should get nothing. 
In support of this view reliance has 
been placed on the judgment of Kennedy, 
J. C., in Hiranand Mulchand v. Official 
Receiver 100Ind. Cas. 791 (1), holding that 
creditors who prove their claims after the de- 
claration and payment ofany dividends do 
notrank pari passu as between themselves, 


(4) 100 Ind, Oas, 791, 
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but are under the provisions of s. 63 of 
the Act, entitled to payment in full in 
the order, of their proving their respec- 
tive claims so long as there are funds 
left in the hands of the Official Recei- 
ver liable for distribution, and |that the 
claim of any such creditor cannot, there- 
fore, be held up until the claims of 
all other creditors are decided. f 

The facts of that case were peculiar. 
On July 26, 1921, the Offcial Receiver 
declared the dividend. One of the com- 
peting creditors filed his claim on Novem- 
ber 22, 1921, which was duly proved and 
admitted on November 28, 1921. The 
other competing creditor put in his claim 
on November 26, 1921; which was re- 
jected by the Official Receiver on NOv- 
ember, 28, 1921. On appeal the learned 
Judicial Commissioner held that the second 
claim was wrongly rejected and directed 
the Official Receiver to inquire into the 
claim again. The other question before 
the learned Judicial Commissioner was 
whether pending such inquiry the cre- 
ditor whose claim had been proved should 
not be paid his dividend and he held 
that there was no bar to his being 
paid. eis a 

The learned Judicial Commissioner 
has quoted no authority in support of 
his view and with all respect the point 
at issue is not so simple as it might, 
at first sight, appear to be. Now, it 
is no doubt true that so long as there 
are assets to distribute a creditor may 
come in and prove. But it is equally 
true that where such creditor has failed 
to submit his claim before the schedule 
of the creditors has been framed, he 
may only do so upon terms, and if no 
injustice would be caused thereby. This 
rule was stated by Romer, L. J., In re Me- 
Murdo (2), at p. 706* thus: 

“As a rule no injustice is done when a creditor 
comes in, for the Bankruptcy ‘Court can always 
impose terms which will prevent any unnecessary 
delay in the administration of the estate in 
bankruptey being caused by, the lateness of the 
creditor coming in, and as a rule, subject as I 
have said, to care being taken that no injustice is 
done, by special order the Court of Bankruptcy 
will undoubtedly, notwithstanding r, J, allow a 
creditor notwithstanding his delay, to come in 
and prove and share in undistributed _ assets, 
I will not say that there may not be special cir- 
cumstances that might justify the Bankruptcy 
Court in refusing to admit a creditor who came 
in late: but I have stated what I conceive to be 
the general rule and practice of the Bankruptcy 


Court. 
(2) (1902) 2 Ob, 684; 71 LJ Ch. 69; $8 L T 814; 50 
WR 644 





*Page of (1900) 2 Oh—[Hd]. 
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What terms the court will impose 
must depend upon the circumstances of 
each case. One of the disabilities im- 
posed upon a creditor who has applied 
to the court for admission of his claim 


in the schedule is that laid down by: 


s. 63 of the Act. But that section does 
not in express terms declare what is to 
happen if more than one creditor apply 
after time to have their names included 
in the schedule. How are the equities bet- 
ween such creditors to be adjusted? 

An Official Receiver is expected to do 
his duty as laid down for him by s. 62 
of the Act, and, therefore, as a rule, no 
difficulty arises. There are, generally 
sufficient funds in his hands to meet 
all late claims of which he has notice 
from the schedule filed by an insolvent, 
The difficulty, however arises where the 
Official Receiver has been negligent, or 
where schedules of the insolvent are im- 
perfect, or again, as in the case of In re 
Lee, Ex parte Good (3), the secured cre- 
ditor has not complied with the pro- 
visions of the law and has not given notice 
of his claim in excess of the security 
being provided for. As such cases are 
rare, the legislature appears to have 
made no express provision for them in 
the Act. These cases might be con- 
veniently divided into the following two 
groups: (1) Creditor A applies for his 
name being entered in the schedule and 
it is so entered before any other cre- 
ditor has made a similar application. 
(2) Creditor A applies for his name being 
entered in the schedule and before his 
name is su entered, creditor B applies 
for his claim being entered. 

With regard to (1) it would appear 
that there would be no objection to A 
receiving an amount exceeding the divi- 
dend already declared out of the ex- 
cess assets in the hands of the Official 
Receiver. 

But in the second case, different con- 
siderations apply. Section 63 enacts an 
exception to the general rule that the 
assets of an insolvent should be dis- 
tributed equally amongst his creditors in 
so far as it prevents the dividends already 
declared being disturbed but it goes 
no further. Singular includes the plural 
and the expression “any creditor” in s. 63 
includes all creditors who come in late 
and prevents them from disturbing the 
dividends already declared. But I can 


find nothing in s. 63 to suggest that it 
(3) (1880) 14 Oh. D 95, 
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purports to deal with the equities between 
creditors who are late. 

Equity requires that both of them should 
share rateably the excess assets not ex- 
ceeding the dividend already declared and 
that neither of them should’ be given an 
advantage over the other. Both are equal- 
ly to blame in coming to the court late, 
and there-is no reason why the general 
rule of dividing rateably the assets of 
an insolvent amongst his creditors should 
not prevail, To hold otherwise, might lead 
to anomalous result. It might be that 
the first in time to apply might not be 
the first in time to have his claim ac- 
cepted, andtohave his name included in 
the schedule. This might be due to a 
pure accident or due to an act of the 
court. It hardly stands to reason why in 
such a case hè should suffer. 

Iam, therefore, of the opinion that «all 
the creditors who preferred their claims 
after the declaration of the second divi- 
dend and before thefclaim of any one of 
them was held proved, should share 
rateably in what remains of the wreck 
to the extent of the dividends already 
deciared. I accordingly direct the Official 
Receiver to divide rateably the money now 
in his hands amongst the creditors refer- 
red to above. 

N. Order accordingly. 


pea 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No. 60 
of 1932; Suit No. 2068 of 1931 
March 31, 1933 
Braumont, OC. J., AND RANGNEKAR, J. 
NARANDAS SUNDERLAL RATHI 
AND ANOTHER—PLAINTIFFS— 
APPELLANTS 


‘ VETSUS 
GHANASHYAMDAS B. DALAL— 
DEFENDANT —RESPONDENT, 

East India Cotton Association, By-law 82--Teji 
mandi and mandi contracts—Refusal to sign contract 
and take or give delivery on date of exercise of option 
—Implied contract to sign, if can be inferred—Claim 
to recover differences from defendant—Maintain- 
ability of. 

The plaintiffs, certain members of the Hast India 
Cotton Association, entered into certain teji mandi 
and mandi contracts with the defendant in respect 
of cotton. On the dates upon which the options 
became exercisable, the defendant, against whom the 
options had gone, refused to sign the contracts for 
taking or giving delivery, thereby refusing to carry 
out the terms of the original bargain The plaintifis 
closing the contracts filed a suit to recover the 
difference from the defendant: 

Held (i) that by-law 82, of the Hast India. Cotton 
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Association did nobin terms require 
contract and an implied contract was sufficient; 

(ii) that as a teji mandi transaction is not a mere 
wagering transaction, if must be presumed that 
the parties impliedly agreed that the necessary 
contracts should be signed in the form required by 
the by-laws and that there was an implied agreement 
at the time the contracts were entered into that the 
requisite contracts in the requisite form should be 
signed; aud 5 - 

(iii) that, consequently, the plaintiffs were entitled 
to succeed. 


Sir Jamshed Kanga, The Advocate Gene- 


ral (with him Mr. M. V. Desai), for the Ap-- 


pellants. i 
Mr. K. Mel. Kemp, with him Mr. M. S. 
Vakil, forthe Respondent. 


dJudgment.—This is an appeal 
from a decision of Mr. Justice Mirza. The 
plaintiffs are suing for moneys due in res- 
pect of certain teji mandi and mandi 
contracis made between themselves and 
the defendant. The nature of the con- 
tracts, which are contained in Exh, A, 
is not in dispute. On the dates upon which 
the options became exercisable, the de- 
fendant, against whom the options: had 
gone, refused to sign the contracts for 
taking or giving delivery that is to say, 
he refused to carry out the terms of the ori- 
ginal bargain. The plaintiffs are members 
of the East India Cotton „Association 
Limited, and if they are to succeed in 
their claim, they must prove contracts, 
-which comply with by-law 82 of the As- 
sociation. That by-law provides that “Con- 
tracts between members acting as com- 
mission agents on the one hand and, their 
constituents on the other shall be subject 
to the by-laws and shall be in writing in 
the form given in the appendix”, and then 
ibis provided, “Ifa constituent of any such 
member has agreed tosign the prescribed 
-form of contract.;but fails or refuses to do 
so after terms have been arranged, the 
contract shall be treated in all respects 
„as if the form had been signed, and both 
parties shall have the rights,and remedies 
accorded by these .by-laws.” Now the 
plaintiffs say that the defendant did agree 
to sign contracts in the prescribed form, and 


:they rely on the second part of that by-law, . 


Various contracts to sign are relied upon 
by the plaintiffs, both express and implied. 
-First of all ib .is said that there was. an 
express contract at the time the teji mandi 
transactions were.entered into -that the 
defendant would, at the due dates sign the 
„appropriate ‚contracts. As to that .the 
plaintiff's munim gave evidence, and a8 far 
.a8 Ican see, there was no cross-exami- 
-pation. on that point, The defendant . did 
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not gointo the witness-box. It is said by 
his Counsel that he was ill. However, the 
learned Judge did not accept the evi- 
dence of the munim of the plaintiffs on 
that point, and I think there is force in 
the reasons given by the learned Judge 
for not accepting that evidence, particu- 
larly as this express contract has not been 
pleaded and has not been referred to in 
the correspondence. I am not prepared 
to differ from the learned Judge on his 
finding of fact that no such express con- 
tract was made, - Then it is said that after 
the options became exercisable the de- 
fendant agreed with a servant of the 
plaintiffs at Akola and subsequently 
with the plaintiffs’ agentsin Bombay to 
sign these contracts.” Again the plaintiffs’ 
servant gave evidence as to these agree- 
ments, and there was no relevant cross- 
examination on that point. But again the 
learned Judge was not prepared to accept 
the evidence. He thought that if there was 
any agreement by the defendant to sign the 
contracts, it was conditional on the tran- 
saction teing carried over by way of badlas 
to the next vaida. I am again not disposed 
to differ from the learned Judge on that 
question of fact, and, therefore, I agree 
with him that no express agreement on 
the part of the defendant to sign the ap- 
propriate contracts was ever made. 

The question then remains whether 
there was an implied contract. On that 
point the learned Judge did not hold that 
there was no implied contract, but-he took 
the view that an implied contract’ would 
not bring the case within by-law 82, 
and that there must be an express agree- 
ment. Now I am unable to accept that 
view of the learned Judge. The by-law 
does not in terms require an express con- 
tract, and Isee no- reason why an implied 
contract should not suffice, The question 
is whether there was any such’ implied 
contract. It seems to methat we must 
presume that when parties enter into a 
business ‘transaction such as teji ‘mandi 
contracts, theyintend to enter into ‘an ar- 
rangement which will be enforceable. These 


‘parties must have intended that the neces- 


sary contract to take or give delivery would 
be executed, otherwise the transaction 
would have been merely a wagering 
transaction and void, and the cases 
show that the presumption is that a 
teji mandi transaction isnot a mere wager- 
ing transaction. I think, therefore we must 
hold that the parties impliedly agreed that 
the necessary contracts should be signed, 


did 
As the transaction here was in cotton, I 
think we must further hold that the implied 
agreement was to sign contracts in the 
form required by the by-laws; otherwise 
again the transaction would be unenforce- 
able. That, I think, is the natural 
inference to draw from the wording of the 
teji mandi and mandi contracts, but that 
inference is strengthened by the fact 
that there had been past dealings 
between the parties including the teji 
mandi transactions and the defendant 
always had signed the requisite contracts, 
That, I think, confirms our view that there 
was an implied agreement at the time 
the contracts in suit were entered into that 
the requisite contracts in the requisite 
form should be signed. Mr. Kemp for 
the respondent has argued that if we take 
the view that an implied agreement is 
enough for the purpose of by-law 82, the 
by-law-becomes a farce. I rather agree, 
but then I am disposed to think that the 
by-law is really a farce directly you pro- 
vide that the agreement to sign the con- 
tract may be verbal. There seems to me 
to belittle sense in having a by-law which 
requires a written contract in a particular 
form if it‘goes on to provide that a verbal 
agreement to execute. such a contract will 
do instead. It is, I think, plain that a 
verbal contract is sufficient under the 
latter part of by-law 82, since there is no 
provision that the contract is to be in 
writing. As a matter of fact in the pre- 
vious corresponding by-law the words “in 
writing” were inserted, and presumably 
they were omitted advisedly from the new 
by-law. Ifa verbal contract is all that is 
necessary I see no reason why there should 
not be an implied contract, and, in my 
opinion, the facts show that there was an 
implied contract. On that ground, I 
think the appeal must be allowed with 
costs, 

There will be a decree for the plaintiffs 
for the amount claimed with interest 
thereon at the rate of seven and a half 
per cent. from February 28, 1931, costs 
and interest on judgment at six per cent, 
till payment. 

Ne Appeal allowed. 
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RANGOON HIGH COURT 
Civil Miscellaneous Appeal No, 29 
of 1931 
‘February 16, 1933 
. Paez, O. J., AND Mya Bu, J 
KARAPAYA SERVAI AND OT HERS— 
APPLICANTS 
versus 

MAYANDI AND ANOTHER-—-OPPOSITE PARTIES. 
Evidence —- Documents and statements inadmissible 

in evidence—Whether can be included in record of 

appeal to Privy Council—Evidence Act (I of 1872), 

ss, $2, 74,'77—Conditions precedent to admission of 

statements under s 82—Uncertified copies of depositions 
in prior proceedings—Necessity of proof before 
admission. ; 

A. party cannot be permitted to include in the 
record of an appeal to His Majesty in Council, docu- 
ments and statements tendered as evidence which 
have not been duly proved or admitted, and which 
are clearly inadmissible. ii 

Before evidence is admitted under s. 32, Evidence 
Act, it must be proved thatthe witnesses who made 
statements sought tobe admitted are either dead or 
are not available as witnesses for any other reason. 

Uneertified copies of depositions in a prior proceed- 
ing can be admitted only after they are proved 
properly. 

C. M. A. from a decision of 
High Court, Pyapon. 

- Mr. N. N. Burjorjee, for the Applicants. 
Mr. P. K. Basu, for the Opposite Parties. 
Page, C.rJ.—This is an application for 

permission to print as a supplementary 
record copies of the alleged depositions 
‘of certain witnesses in maintenance pro- 
ceedings launched by Karapaya in 1915. 
In my opinion it is an idle application, 
which must be rejected. It is not the 
practice, and a party cannot be permit- 
ted to include in the record of an appeal 
to His Majesty in Council, documents 
and -statements tendered as evidence 
which have not been duly proved or ad- 
mitted, and which are clearly inadmissible. 
These statements which it is sought to 
include in the record are manifestly in- 
admissible in evidence on a number of 
grounds; but it is unnecessary for the pur- 
pose of disposing of this application to men- 
tion them all. 

The statements under consideration are 
stated to be. the depositions of five 
-persons in the maintenance case. In res- 
‘pect of none of these statements has it. 
been proved that they were made as al- 
leged or otherwise. Inthe course of the 
trial of the present case the applicants on 
June 26, 1929, applied that copies of the 
alleged depositions of these five persons 
‘might be produced under the order of 
‘the court by the respondent, and that was 
done, On the day following the produc. 


the 
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tion of the documents the applicants 
called a witness, Maung San Dwe, for the 
- purpose of proving that these documents 
were true copies of depositions made by 
the persons, who, it was alleged, had made 
them. It does not appear that :Maong 
San Dwe, a clerk in the Headquarters 
Magistrate's Court, Pyapon, had any 
authority tomake copies of any statement 
that might have been made in the course 
of the maintenance proceedings. He ap- 
pears however surreptitiously to have at- 
tempted to make a copyof certain docu- 
ments including the statements alleged 
-to have been made by the’ five persons 
whose alleged depositions are under con- 
sideration. In his evidence he stated: 

“T cannot say that they are true copies. There 
might be mistakes as I copied ina hurry, and 
gave them away. They were not properly done 
and certified.” 

The witness did not, and did not pretend 
that he could, prove the identity of the 
persons who gave evidence in the main- 
tenance proceedings with the persons whose 
depositions he had roughly copied.’ His 
evidence therefore comes to nothing. As- 
suming (although it was not proved), that 
these documents were the depositions. of wit- 
nesses in the maintenance case, and therefore 
were public documents under s. 74, 
Evidence Act, admittedly they were not 
_ certified copies of the depositions under 
‘s. 77, and no attempt was made otherwise 
than by calling Maung San Dwe to lay 


the foundation for their admission as evi-- 


dence in the case. 


The learned trial Judge, who admitted 
a number of documents which were not 
` admissible in evidence, in the circum- 
stances rightly and -inevitably refused to 
allow the documents. under consideration 
to be adduced in évidente at the trial, 
and nofurther reference was made to these 
documents during the hearing of the case 
or in the judgment of-the learned tria 
Judge. The learned: Advocate for the 
applicants has assured the court that he 
did bring these documents to the notice 
‘of the Appellate.Court, but he added that 
as he conceded. that both the provisions 
of the Evidence Act and the Indian autho- 
rities were against the admissibility of 
these documents, -he did not press. the 
court to admit them on appeal. In such 
circumstances I cannot persuade myself 
that the Judicial Committee of the Privy 
Council would in -any event. allow these 
documents to be-admitted-in evidence, or 
- used during the appeal to His Majesty 
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in Council. But the matter does not rest 
there, because in my opinion thereare a 
number of other conclusive reasons against 
the admissibility in evidence of each of the 
alleged depositions. 

The first is the statement alleged to 
have been made by Karapayya, of whom 


„the respondent has been held to.be the 


son. If his statement is to be of any 
value for the purpose of these proceed- 
ings it must be a statement made by 
Karapayya tending to bastardize his own 
child, and prima facie such a statement 
would be inadmissible in evidence. Fur- 
ther, it is common ground that Karapayya 
is dead, and that his statement in the main- 
tenance proceedings is not within s. 32 (5), 
Evidence Act. : 

As regards Katachangu, Nilamegam 
Pillay and Perumal, no evidence was ad- 
duced at the trialithat these witnesses 
were dead, or for any other reason were 
not available as witnesses at the trial. 
In such circumstances, even if these state- 
ments were found to have been made by 
them, they would not be admissible in evi- 
dence. [His Lordship considered the 
evidence of two other witnesses and con- 
cluded!, It is enough to dispose of this 
application to say that itis an idle appli- 
cation for which there is no justificatian, 
and it must be dismissed with costs, five 
gold mohurs. 

Mya Bu, J.—I concur. 

N. Application dismissed, 





SIND JUDICIAL COMMISSIONER’S 
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Civil Revision Application No. 46° 
. of 1932 . : 
June 19, 1933 
Rurcuanp, J. O., AND Menta, A. J. C. 
FORD AUTOMOBILE Co.— 
APPLICANTS ; 


versus oo 
F., O. MENGHRAJMAL MOTIRAM 
— OPPONENTS. ; 

Provincial Small Cause Courts Act (IX of 1887), 
8 25—Revision—Interference with findings of fact— 
Principles~New points of fact cannot beraised in 
revision, ` 

It is not open toa litigant to make outa new 
casein revision on a point of fact which has not 
been urged in the trial Court. The court will not 
ordinarily interfére under s. 25, Provincial Small 
Qause Courts Act, with a finding on facts unless the 
judgment is perverse and canbe shown to be such 
on tha face of it, 


Cc. -R. A. from an order of the Smal] 
Cause Court Judge, Sukkur, 
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Mr. Dipchand Chandumal, for the Ap- 
plicants. < 

Mr. Srikishendas H. Lula, for the Oppon- 
ents. ` 

Rupchand, J. C.—By this application 
we are asked to revise the order of the 
learned Small Cause Court Judge, Sukkur, 
refusing to set aside an exparte decree, 
passed against the defendants-applicants. 
The burden lay on them to satisfy the 
court- that they had sufficient cause for 
non-appearance on the day on which the 
‘case came up for hearing. The only ground 
which their managing partner took in his 
application for setting aside the exparte 
decree was that he was never served with 
“the summons and that at the time at which 
the summons is alleged to have been 
offered to him, he was at Shikarpore. 

It is no doubt true that according to 
the bailiff he offered the summons to the 
defendant on June 3, which was a 
public holiday. It is perhaps equally true 
-that the defendant slosed his shop on that 
day at about 1 O'clock. The learned 
‘Judge of the Small Cause Court has also 
believed the evidence of the defendant to 
the extent that the defendant had gone 
that afternoon to Shikarpur. But the 
learned Judge has preferred to believe the 
‘evidence of the bailiff and the other three 
witnesses called in support of the bailiff, 
that the bailiff did offer the sum- 
mons to the defendant in the 
evening at about: 7-15 P. m., and as the 
defendant refused io accept it, it was 
affixed tothe door of the premises in which 
he was carrying on business. The learned 
Judge was inclined to the view that there 
was nothing improbable in the defendant 


having come from Shikarpur to Sukkur by - 


a car and that so far as the evidence of 
the defendant goes that he returned’ from 
` Shikarpur to Rohri by the night train, it 
should not.be accepted in the absence of 
other corroborative evidence. As this is a 
pure finding of fact and the learned Judge 
had opportunity of seeing the witnesses, 
we do not feel justified in interfering with 
this finding in revision. 
Certain” other points have been urged 
but there is no substance in them. One 
of the points urged before us is, that 
service of summons on a public holiday 
without the permission of the Court is bad 
service But the answer to that is that this 
point was never raised in the trial Court and 
it cannot be said that no permission general 
or special had been granted by the court to 
gerve the summons on a public holiday. It 
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is notopen to a litigant to make out anew 
case invevision on a point of fact which 
has not been urged in the trial Court. The 
same thing is to be said of another ob- 
jection which was raised by Mr. Dipchand 
for the first time in this court, when the 
court read the words in which the bailiff 
has made his endorsement on the summons. 
` In the endorsement the bailiff has said that 
he affixed thesummons on the door of the 
residence of the defendant which ‘residence 
was inhabited. The learned Pleader argued 
“that in the evidence the bailiff had given 
-a go-bye to this statement and had‘ 
said that he affixed the summons 
on the office premises of the defen- 
- dant. Again the obvious answer to it is, 
that had this point been taken in the trial 
Court, the bailiff might have given a 
satisfactory explanation on this point. It 
might be and it is not impossible that the 
Sindhi expression ‘‘Rahan ji jai” was loosely 
used by the bailiff. Or, it might be that the 


defendant used his business premises 
also as his temporary residence at Suk- 
kur, he being a permanent resident 


_of Rohri which 1s on the other side of the 
river. i 

One more point taken by the learned 
„Pleader was that the summons could not 
be affixed to the business premises of ihe 
firm:of Universal Trading Co., when the 
suit was against the firm of Ford Automobile 
‘Co. But the answer to that is, that the 
summons was to be served on Mr. Hiranand 
and therefore if he refused to accept it, it 
‘could as provided by O. V r. 17, Civil 
Procedure Code, bs affixed to the place 
where either he was residing or where he 
was carrying on business or personally 
working for gain. Itis not disputed that 
the defendant carried on business and per- 
sonally worked for gain inthese premises 
although in a different name from that of 
the firm sued ‘against. I would therefore 
dismiss the application with costs. 

Mehta, A. J.C.—I will just add a few 
words. Although a good deal may be said in 
support of the contention thatthe applicant 
could not and must not have been served 
with a summons on June, 3, I find it rather 
difficult to depart from the usual rule 
-which is that we do not ordinarily inter- 
fere with a finding on facis unless the 
judgment under review be perverse 
and can be shown to be such on the 
face of ıt. 

The other point, namely, that the service 
if held proved was no valid service by 
reason that it was effected on a public 
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holiday, is raised for the first time ın this 
Court. I should have been inclined to allow 
this point to be taken up here; but again we 
are confronted with this difficulty that it in- 
volves a mixed question of law and 
a According to Civil Circulars P. 65, 
r. 81, 

“the Nazir shall not without special orders execute 
;êny process on Sundays or during holidays or va- 
cations of the court,” 

It would appear if there was no special 
order from. the Judge, the service on 

une 3, which we know tobe a public 
holiday, was not a valid service. But there 
18 nothing on the record to show that no 
special order had ‘been passed by the 
Judge in respect of service on holidays. If 
the’ point had been raised at the proper 
time perhaps it would have helped the 
applicant; but he has to thank himself if he 
Telied at first merely on oral evidence for 
the purpose ofshowing that no service had 
“been effected at all on June 3, and did 
not contendin thealternative that even if 
that point be decided against him, still the 
validity of service could be questioned 
on the score of the prohibition in the Civil 
Circulars. ' : 
` These are the only two grounds upon which 
the applicants could at all have succeeded 
here; and as both these grounds do not 
help him, I am'inclined to agree with the 
order proposed by the learned Judicial Com- 
missioner of Sind that the application be dis- 
“missed with costs. 

N. Application dismissed. 
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. MADRAS HIGH COURT 
Original Side Appeal No. 99 of 1931 
July 26, 1933 
Reitty AND Burn, JJ. 

Tue OFFICIAL ASSIGNEE or MADRAS 
—APPELLANT 4 


versus 

NEELAMBAL AMMAL—RESPONDENT 

Hindu Law-Joint family firm—Some only of 
members of joint family,whether can form themselves 
into a joint family firm—Civil Procedure Code (Act V 
“of 19085), 0. XXII, rr. 4 5~Application under r. 5, 
can be treated as one under T, 4. 

A Hindu joint family firm is a special form of 
partnership, the members of which must be either 
‘the whole of a joint family or the whole of a branch 
“ofa joint family. Some only of the members of a 
joint family or a branch of a joint family cannot 
form themselves into a joint family firm with all its 
‘legalincidents. Ram Pershad ‘ewarry v. Sheo- 
churn Doss (1), Venkayamma Garu v. Venkatarama- 
“nayamma Bahadur Garu (2), Vaithinatha Aiyar v. 
“Yeggia Narayana Ayyar (3), distinguished. Sham 
Narain v, Court of -Wards (4), dissented from, 
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Sudarsanam Maistri v. Narasimhulu Maistri (5), 
relied on. 5 

An application under O. XXII, r. 5, Civil Procedure 
Code, may be treated as in substance one under 
O, XXII, r. 4. ik 

Appeal from an order of Mr. Justice 
Stone, dated October 7, 1931, and made in 
the exercise of the Insolvency Jurisdiction 
of the High Court in Application No. 664 
of 1929, in I. P. No. 62 of 1929. 

- Messrs. S. Varadachariar, O. T. G. 
Nambiar and T. N. C. Srinivasavarada- 
chariar, for the Appellants. 

Messrs. K. S. Krishnaswamy Ayyangar, 
K. Krishnaswamy Ayyangar and A. R. 
Krishnaswamy Ayyar, for the Respondent, - 

Reilly, d.—This is an appeal against the 
decision of Stone, J.,in an insolvency 
matter. On the application of some credi- 
‘tors three brothers, Ramanatha Ayyar, 
Sundaresa Ayyar and Viswanatha Ayyar, 
were adjudged insolvents by this court in 
February, 1929. They were described in 
the order as “of O, K. Narayana Ayyar and 
Sons.” The petitioning creditors did not 
mention, and the learned Judge who made 
the adjudication order was obviously un- 
aware that Ramanatha Ayyar had died five 

. years earlier, ‘There is no suggestion that 
any application was made tothe court for 
the administration of his estate under s. 108 
of the Presidency Towns Insolvency Act. 
Ramanatha Ayyar had left a minor son, 
Subramanya Ayyar. In May 1929, the 
minor's mother, Meenakshi’ Ammal, sent a 
notice to the Official Assignee that Rama- 
natha Ayyar, Sundaresa Ayyar and. Viswa- 
natha Ayyar had carried on business, not 
as members of a joint family, but as part- 
ners under a partnership deed of May .26, 
1913, that the minor was entitled to a third 
share of the immovable property: which the 
partners had bought out of the profits of 
their business and that the Official Assignee 
had no right to claim that third share of 
the property. Apparently in consequence 
of that notice the Official Assignee in August, 
1929, gave notice of a motion for a declara- 
tion : : 

“That the business carried on by O. K. Sundaresa 
Ayyar and C. K. Viswanatha Ayyar under the name 
and style of O, K. Narayana Ayyar &-Sons was a joint 
family business carried on for the benefit of -the 
joint family consisting of themselves and O. K. R. 
Subrahmanya Ayyar, son of O, K. Ramanatha Ayyar, 
a deceased son of the said O. K. Narayana Ayyar, 
and that the assets of the said family, including the 
‘shares therein of the said Subrahmanya Ayyar, are 
liable for the payment of the debts incurred ‘in the 


said business.” : 


And in support of that motion the Official 
_Assignee put in a report to the effect that 
the business was started by Narayana 
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Ayyar, the father of Ramanatha Ayyar, 
Sundaresa Ayyar and Viswanatha Ayyar, 
that Narayana Ayyar retired from active 
business in 1911 or 1912, leaving Rama- 
natha Ayyar, Sundaresa Ayyar and Viswa- 
natha Ayyar to manage the business on 
behalf of their family, that. after Ramanatha 
Ayyar's death Sundaresa Ayyar and Viswa- 
natha Ayyar, who were the only adult mem- 
bers of the family, carried on the business 
as before, that the business was: a ‘joint 
family business, and all the assets of the 
family were liable for the firm’s debts, 
and that there had been no partition amongst 
the sons of Narayana Ayyar, who had 
always continued as a joint undivided family. 
In answer to that report a clerk of Meenak- 
shi Ammal put in an affidavit to the follow- 
ing effect; Narayana Ayyar had not only 
three sons, namely Ramanatha Ayyar, 
Sundaresa Ayyar and Viswanatha Ayyar, 
but also another son, his eldest son, 
Krishnaswami Ayyar: Narayana Ayyar 
‘started business in 1895 as his own separate 
and exclusive business : about 1909 he took 
his three younger sons, Ramanatha Ayyar, 
Sundaresa Ayyar and Viswanatha Ayyar, 
ag partners and carried on the business 
under the style of “ O. K. Narayana Ayyar 
& Sons”: Narayana Ayyar retired in 
1912, and that partnership was then dis- 
solved: Ramanatha Ayyar, Sundaresa 
Ayyar. and Viswanatha Ayyar carried on 
- business as partners under the same style 
and executed a deed of partnership on 
-May 26, 1918: Krishnaswami Ayyar never 
had any interest in the business of his 
father nor in the business of his father and 
his brothers; nor in the business of his 
brothers: on the death of Ramanatha 
Ayyar in 1924 the partnership of the three 
brothers was dissolved: Ramanatha Ayyar 
as co-owner with his brothers Sundaresa 
Ayyar and Viswanatha Ayyar had a third 
. share in the property bought by the three 
partner brothers out of the profits of their 
business: on his death Subramanya Ayyar 
his minor son, succeeded to that share as 
co-owner and also had a third share in the 
property afterwards bought by Sundaresa 
Ayyar and Viswanatha Ayvar out of the 
profits of their business, the accounts of 
Ramanatha Ayyar’s share never having 
been made up. Before this motion came 
on for hearing before Stone, J, in September 
1931, the minor Subramanya Ayyar had 
died, and first his mother, Meenakshi 
Ammal, and on her death his -sister 
-Neelambal Ammal, had been’ brought on 
record as his legal representative. ` 
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Tt is an odd feature of this case that the 
existence of Narayana Ayyar’s eldest son, 
Krishnaswami Ayyar, was never mentioned 
in the Official Assignee’s report to the 
court which represented Ramanatha Ayyar, 
Sundaresa Ayyar and Viswanatha Ayyar 
as the only sons of Narayana Ayyar. That 
‘Krishnaswami Ayyar was the eldest son 
of Narayana Ayyar and was alive at the 
date of the Official Assignee’s report and 
is now alive is not disputed. Stone, J., was 
naturally very surprised at the defective 
and misléading character of the Official 
Assignee’s report in this respect and I must 
say I share his surprise. The omission of 
the Official Assignee to mention Krishna- 
swami Ayyar by amending his report 
or ` bringing Krishnaswami Ayyar’s 
existence to the notice of the court in 
some other way is the more remarkable 
when we are told that the Official Assignee’s 
solicitors took a proof of Krishnaswami 
Ayyar's evidence a year and a half before 
the motion came on for hearing. IfI may 
say so with respect, there are one or two 
passages in Stone, J’s judgment which I find 
a little difficult to follow; but I ‘think the 
learned Judge was obviously embarrassed. 
by the way the case was put before him, 
and I. agree with him that this case, in- 
volving some elaborate and rather difficult 
questions was one which should not have 
been dealt with on motion. The learned 
Judge says he himself would not have dealt 
with it on motion if he had had the facts 
properly stated to him by the Official 
Assignee in the first instance. However, 
when the case came on for hearing, what 
appears to have been contended for the 
Official Assignee before the learned Judge 
was that Krishnaswami Ayyar was indeed 
ason of Narayana Ayyar and his eldest son 
and had been a member of an undivided 
family with his father and his three younger 
brothers, hut that Krishnaswarni Ayyar had 
divided from his brothers in 1915, after the 
death of Narayana Ayyar in 1914, and that 
from the date of that partition Ramanatha 
Ayyar, Sundaresa Ayyar and Viswanatha 
Ayyar and their sons formed a complete 
joint family; and it was in respect of that 
complete joint family, cut short, as alleged, 
by the separation of Krishnaswami Ayyar 
from it, that the Official Assignee pressed 
for the declaration he had prayed for. 
Stone, J., found as a fact that Krishnaswami 
Ayyar was never divided from his brothers 
but that at the time when the motion was 
heard he was still an undivided member 
of the joint family with his surviving bro- 
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thers Sundaresa Ayyar, Viswanatha Ayyar 
and Ramanatha Ayyar’s minor son, Subrah- 
manya Ayyar, and further and conse- 
quently that there never had been a joint 
family consisting only of Sundaresa Ayyar, 
Viswanatha Ayyar and Ramanatha Ayyar's 
son, Subrahmanya Ayyar, as alleged by the 
Official Assignee, and, therefore, the de- 
-claration for which the Official Assignee 
prayed could not be made. The learned 
Judge, therefore, dismissed the application 
of the Official Assignee, and against that 
-dismissal this appeal has been preferred. 

It has been contended before us by Mr. 
Varadachari for the Official Assignee that, 
even if, as found, Ramanatha Ayyar, Sunda- 
resa Ayyar and Viswanatha Avyar by them- 
selves never formed a complete undivided 
family without their brother Krishnaswami 
Ayyar, nevertheless they could form among 
themselves, to the exclusion of Krishna- 
swami Ayyar, a joint family firm, and 
that, therefore, assuming that Stone, J's 
finding that the complete joint family, 
which still existed at the time of ihe hear- 
ing, included Krishnaswami Ayyar is cor- 
rect, yet the business conducted by his 
three younger brothers under the style of 
“0, K. Narayana Ayyar& Sons” may have 
been a joint family business as alleged by the 
Official Assignee. The theory put forward 
is that a joint family business need not 
necessarily be the business of a whole joint 
family or a whole branch ofa joint family, 
but it may be the business of some group 
of members of a joint family or members of 
‘a branch of a joint family less than the 
whole joint family or the whole branch. I 
am unable to agree with that contention. 
AsI understand the matter, a Hindu Joint 
family firm is a special form of partnership, 
the members of which must be either the 
whole of a joint family or the whole of 
a branch of a joint family. The members 
concerned in such a joint family firm, in- 
cluding the minor members, have certain 
rights and liabilities by virtue of their 
membership of the joint family or of the 
branch. Those rights cannot be conferred 
nor liabilities imposed by contract, subject 
to the possible exception that, if a joint 
family consists of adult members only or 
a branch consists of adult members only, 
then a joint family firm may be started by 
.the members of that joint family or branch 
with the consent, express or implied, of all 
-of them. But how could some only of the 


members of a joint family or a branch of a ` 


joint family create, for themselves and their 
sons and grandsons and great-grandsons 
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alone to the exclusion of other members of 
their joint family or branch, a joint family 
firm in which their future sons and grand- 
sons and great-grandsons would have an. 
interest by birth and that interest would 
always be liable for thé debts of the firm ? 
If we examine the matter, I think it will be 
seen that the characteristics of a Hindu 
joint family firm are the effects of a joint 
family with its peculiar constitution tradin 
as a unit, a joint body of a particular kind, 
and, as every one knows, such a joint family 
cannot be created by contract. There are 
plenty of cases to show that all the mem- 
bers of a joint family or some of the 
members of a joint family may trade to- 
gether and put the profits of their trade 
or property acquired with those. profits 
into the common stock of their joint fa- 
mily- so as to make it joint family prop- 
erty. Ram Pershad Tewary v. Sheocharan 
Doss (1), which has been referred to, ap- 
pears to me to be one of those cases, 
But that is very different from what is 
suggested by Mr. Varadachari’ here. He 
has been able to show, what is indeed 
unquestionable now, that some only of the 
members of a joint family may hold prop- 
erty in joint tenancy with rights of sur- 
vivorship. That was decided in the case 
of daughter’s sons, who are members of 
‘a joint family, succeeding to their mater- 
nal grand father’s property in Venkayam- 
ma Garu v. Venkataramanayamma Bahadur 
“Garu(2) and this court has held in Vaithina- 
tha Ayyar v. Yeggia Narayana Ayyar (3) 
that daughter’s sons in those circumstances 
would hold such property not only in joint 
tenancy but with the incident. ef joint 
family property, that their sons would ac- 
quire an interest in it by birth. But’ to 
show that some members of a joint family 
can’ succeed to property which has the 
“characteristics of joint family property to 
the exclusion of other undivided menibers 
of their own family is very different from 
showing that some members of a joint 
family can create among. themselves ‘a 
joint family firm with all its legal inci- 
dents. Mr. Varadachari has also referred 
to Sham Narain v. Court of Wards (4), a 
decision of the Calcutta High Court in 
1873. In that case some property had 
been given by a Raja to two out of three 
undivided brothers for services rendered. 
The learned Judges found that those two 


(1) 10 M I A 490; 2Sar. 177. 
2) 25 M 678. 

3) 27 M 382, 

4) 20 W R 197, 
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brothers had so held the property as to 
‘make it ‘their joint property withright of 
survivorship, butnot the joint property of 
all their brothers. ‘That was not, it will 
‘be seen, a cage of inheritance ; but the 
Jearned Judges held ‘that those. incidents 
‘were impressed upon the property by the 
‘way the two brothers dealt with it. With 
‘great respect I ‘find it difficult to follow 
the reasoning. of the‘learnéd Judges in that 
‘case. They -appear~ to proceed on ‘the 
‘ground that the three brothers,might le- 
‘gally- have divided among themselves and 
so ‘have no longer been a joint family ; 
“then two of ‘them “might “have reunited 
‘and so formed: among themselves a, joint 
family : and into che common stock of that 
‘smaller joint family so formed they might 
‘have thrown ‘this property acquired by 
gift ‘from the Raja. With great respect’ I 
catinot see ‘how’ those possibilities lead to 
‘the conclusion at which thé learned Judges 
“arrived in the case. In Sudarsanam Maistri 
-v.Narasimhulu Maistri (5), Bhashyam Ay- 
‘yangar, J., expressed dissent from that case; 
and, if it were necessary ‘forthe purposes 
‘ofthe present case, I may say that I 
should “with great respect follow ‘that 
‘learned Judge in his dissent. But that 
Oaleutta ‘case ‘again is, not sufficient for 
“Mr. Varadachari’s ‘purpose. Even if it 
“were possible for two members of an uñ- 
-divided -family themselves to deal with 
“property so acquired ‘in such a way as to 
‘impress ‘upon it the incidents of joint fa- 
“mily property for themsélves and ‘their 
desceridants alone to.the exclusion of other 
‘members of tae undivided family, that 
would not show that some members of a 
joint family or some of the members of a 
-branch ‘of a family for: themselves and 
their descendants alone could create a 
joint family firm. There is no case, it is 
-admitted, ‘in which it has been so decid- 
ed; and in my opinion we must reject 
the’ contention that Ramanatha Ayyar, 
“Sundaresa Ayyar and Viswanatha Ayyar 
‘could have ‘created a joint family business 
“to the exclusion of Krishnaswami Ayyar 
“while they were members of a joint, un- 
divided family with Krishnéswami Ayyar. 
‘But, as I have mentioned, what was con- 
‘tended for the Official Assignee before 
‘Stone, J., was that the business of “U. K. 
Narayana Ayyar & Sons” after the death 
of Narayana Ayyar was the joint fa- 
' mily business of the whole undivided fa- 
mily of his four sons, including Krishna- 


(5) 25 M 149, 
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swami Ayyar, but that in 1915 Krishna- 


“swami Ayyar separated himself by division 


from that family and the remaining bro- 
thers remained a complete joint family 
among themselves enjoying without-legal 
obstacle a joint family. business. [His 
Lordship referred to the evidence 
this point and continued.] In my 
opinion there is no sufficient rea- 
son to differ from Stone, J.’s finding that 
Xrishnaswami Ayyar at the time of the 
‘héaring was still an undivided member of 
the family of himself and ‘his brothers. 
And that is sufficient to support the learn- 


‘ed Judge’s disposal of the case. 


But the respondent here, contends, as 
She contended before Stone, J., that . she 
:can go further and show that the business 
conducted by Ramanatha Ayyar, Sundare- 
sa Ayyar and Viswanatha Ayyar was not 
on behalf of any joint family, either a 
joint family consisting of them alune ora 
joint family including them and _ their 
brother, Krishnuaswami Ayyar. Stone;J,, 
having found it necessary to dismiss-the 
Official Assignee’s application because-he 
could-not make the declaration required in 
respect of a non-existent joint family, did 
-not think it necessary to arrive at any -de- 
‘finite finding on this contention of theres- 
“pondent. But he did remark that., the 
partnership deed produced, Ex. B, dated 
May 26, 1913, was in his opinion incon- 
‘sistent with the theory that.the business 
conducted by the three younger brothers 
was the business-of a joint family includ- 
ing .others besides themselves and_ their 
‘descendants. It is contended :before us 
for the Official Assignee,that that.document 
is not an ordinary ideed of partnership 
but is merely a document recording,some 
“arrangement to regulate the conduct .of.a 
joint family business. It is .perhaps a 


_meagre document to take the placesofa 


regular deed of partnership among ordi- 
nary partners. But I think Stone, J., is 
right in regarding it as a deed of part- 
nership, not as a document merely. regu- 
lating the proceedings of a joint. family 
firm including other adult members besides 
the executants. That document sets out. at> 
first that it relates to a business to be 
jointly conducted by Ramanatha Ayyar, 
Sundaresa Ayyarand Viswanatha Ayyar. 
It was executed in May .1913, while Nara- 
.yana Ayyarwas still alive and while, the. 
members of the joint family to which those 
.three brothers belonged included, as has 
been. found; Narayana Ayyar and, Krishna- 


I 


1934 


swami Ayyar. There is’ no mention of 
either of them in the document, no indi- 
cation that the document relates to any 
business in which they were interested. 


Then it is described.as a “Kuttu viyabaram _ 


Chittu”; there is no mention of ‘“Kudumba- 
viyabaram.” The firm is referred to, not 
as a family firm, but as a “Com- 
pany” And without going’ into details I 
may say that paras. 1, 2, and 8 
appear to meto include language quite 
inappropriate to the proceedings of a 
joint family firm. Exhibit B there- 
fore is a strong piece of evidence in 
support of the respondent's case that 
the business conducted by Ramanatha 
Ayyar, Sundaresa Ayyar and Viswanatha 
Ayyar was not a joint family busiriess 
at all but was an ordinary partnership 
business in which the three younger 
brothers were the partners. There are 
accounts in this case in possession of the 
Official Assignee; but neither side has pro- 
duced them, and therefore we may infer 
that those accounts give no indication whe- 


ther the business was a joint family 
business or an ordinary partnership 
business. But there is evidence that in the 


three years 1921, 1922 and 1923 the firm 
used letter paper with a heading showing 


Ramanatha Ayyar, Sundaresa Ayyar and. 


Viswanatha Ayyaras the partners of the 
firm, which would bea very odd thing for 
a joint family firm todo. Then itis to be 
noticed that, after Ramanatha Ayyar died, 
when the two remaining business brothers, 
Sundaresa Ayyar and Viswanatha Ayyar, 
bought property out ofthe profits of the 
business, they bought it, notin their own 
names alone, but also in the name of 
Ramanatha Ayyar’s son, Subramania Ayyar, 
quite an unnecessary and, inappropriate- 
thing to doif those were the profits of a joint 
family business. On the other hand there 
are the documents already mentioned, in 
which Ramanatha Ayyar, Sundaresa Ayyar 
and Viswanatha Ayyaror some of them 
referred to their business as a joint family 
business, and in particular Exs. D and 
D-l. Now it may be that in so referring 
to their business, being members of an 
undivided family, they were under some 
misapprehension and wrongly described 
it. -Perhaps it is more probable, as has 
been suggested for the respondent, that 
they found it profitable in some way to 
represent their business as a joint family 
business, though it was not so. It is stated 
by Viswanatha Ayyar in his evidence that, 
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in 1917 and 1918, they. were taxed by the 
Income tax Ofiser as if theirs was an or- 
dinary partnership’ business; they appealed, 
urging that ib was á joint- family business 
and so not liable ‘to so much’ tas as super 
tax: they succeeded in persuading the 
Income-tax Officer that their business. 
was a joint family business. Having once 
made that representation, whether. it was: 
true or false, they would have “to con- 
tinue to do so; and it may very well have’ 
been profitable to do so in subsequent. 
years. THat may be the explanation of: 
xs. D and D-i. And it is to be noticed 
that Krishnaswamy Ayyar’s conduct’ in 
never claiming any part of the profits of 
this business even in the height of. its, 
success, which might appear rather strange: 
if it was joint family business, in which he 
had aninterést becomes very simple and: 
intelligible, if the business was never 
a joint family business at all but“an or- 
dinary partnership business of his younger 
brothers. In my opinion on the whole 
evidence the proper finding is that this 
business was not a joint family business 
but was an ordinary partnership- business: 
of Ramanatha Ayyar, Sundaresa Ayyar 
and Viswanatha Ayyar. : r 

At the conclusion of his argument Mr. 
Krishnaswami Ayyangar. for the respon- 
dent urged that the. Official Assignee’s ‘ap- 
plication should have been dismissed by 
Stone, J., as having abated because no 
proper legal representative of Subramania 
Ayyar was brought on record within ‘the 
time allowed after Subramania ` Ayyar’s 
death: It appears that within the proper 
time an application was made by the 
Official Assignee, apparently under’ r. 5, 
O. XXII of the Code, that a decision might 
be made who was the proper legal repre- 
sentative. There was.no explicit applica- 
tion under r. 4 of 0. XXII of the Code 
that any particular person should be 
brought on record as Subramania Ayyar's. 
legal representative. But Waller, J., before 
whom-the matter came, decided to. treat 
the application put in under r. 5 of Q. XXIL 
as one in substance under r. 4ofthe Order: 
though ic hada defectin form. Treating 
the- application as one under r. 4.0f the 
Order—and I think Waller, J., was quite 
at liberty so to treat it—it. was -in time, 
and there was no abatement of the. Official 
Assignee’s application. 


In my opinion this appeal iga De diis ae 
missed with costs, ` 


__ Burn, d.—Pagree: 


after. they had made very large profits AN. 





Appeal dismissed. 
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CALCUTTA HIGH COURT 
Insolvency Case No. 106 of 1932 
February 22, 1933 
LORT-WILLIAMS, J. 

In re ERNEST CLARENCE O'BRIEN, 

Presidency Towns Insolvency Act (III of 1909., 
ss, 17,82 (2)—Transfer of Property Act (IV of 1882), 
s. 12—Provident fund—Condition, that deposit shall 
be forfeited on assignment by member of his interest 
during service—Validity—Application for adjudica- 
tion as insolvent, whether amounts to transfer. 

- Where the rules of the Provident: Fund of a 
Company provided, inter alia, that no member shall 
be entitled to transfer or assign his interest in the 
Fund during service and that if he purported to trans- 
fer or assign his interest, all moneys standing to the 
credit of such member shall be forfeited : 

Heid, that a petition by a member to adjudi- 
cate himself an insolvent amounted in law to a 
transfer of his rights to the Official Assignee within 
the meaning of the said rule ; but the rule offended 
against the provisions of s. 12 of the Transfer of 
Property Act and was void, and on the adjudication 
of the member as insolvent his contributions to the 
fund would therefore vest in the Official Assignee. 
` Obiter.—If the debtor were adjudicated otherwise 

on his own petition orifthe adjudication was 
the result of collusion between the trustees of the 
Fund and the debtor to defeatthe claims of credi- 
tors, the adjudication would not amount to a trans- 


for,- 
Messrs. S. M. Bose and D. K. Basu, for the 
Official Assignee. i 
Messrs. Pugh and Cammiade, for 
Company. i 


Order.—The “Provident Fund for the 
Permanent European Assistants of Grindlay 
& Co., Ltd., in India,” which is governed by 
rules, was created on February 1, 1928, with 
the object of providing members with a 
pension or payment on the termination of 
their.service with the company (r. 3). 


the 


“Member” means every European assistant 


in the` service of the company in In- 
dia who is a subscriber to the fund 
(r. 2), 


Assistants engaged before February 1, 
1928, had the option: _ of joining it, if de- 
clared before January 1, 1930 (r. 8). 

' The fund is administered by trustees ap- 
pointed by the company (r. 4.) 

The fund is fed by payments made by 
the company and by compulsory deduc- 
tions from the salaries of members (rr. 6, 8, 
10, 11, 12,15 and 25). 

“No member can make any claim upon the 
fund except as provided by the rules 
(r. 18). - 

He cannot receive (except ex gratia) any 
benefit from that part of the fund derived 
from payments made by the company 
until he has served the company for (2 
years and is not dismissed for negligence, 
dishonesty or misconduct. But- on retire- 
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ment or discharge or death, he or his legal 
representative is entitled to receive the 
amount of his own contribution with interest 
(rr. 19 and 20). Rules 29 and 30 provide as 
follows: . 

“99 Subject to the provisions of r. 23, no member 
shall be entitled todraw any money from the fund 
in respect either of principal or interest or to transfer 
or assign, whether by way of security or otherwise, 
howsoever his share or interest therein orin any 
part thereof, and no such transfer or assignment 
shall be valid, and the trustees shall not recognize or 
be bound by notice to them of any such transfer or 
assignment, and all moneys contributed by the mem- 
ber standing in the subsidiary ledger to the credit 
of any member, who shall purport to transfer or 
assign hisshare or interest or any part thereof as 
aforesaid, shall forthwith be forfeited as from the 
date of such transfer or assignment to the use of the 
fund and be dealt with accordingly: if any pro- 
hibitory order or attachment or process of a Civil or 
Criminal Court be served upon the trustees or any 
person on behalf of them, by wbich any moneys 
standing to the credit ofany member in the books 
of the fund shall be attached or ordered to be paid 
into court or be ordered to be withheld from any 
member, such moneys as represent contributions by 
the'member shall forthwith be forfeited to the use of 
the fund, provided that the trustees shall be at 
liberty, in their uncontrolled discretion, at any time 
thereafter, to give such moneys or any part thereof 
for the benefit of the wife, children or relations of such 
member. 

30. lf any member shall purport to transfer or 
assign orcharge his interest in the fund as afore- 
said, or if such interest shall be attached or otherwise 
dealt with or affected as indicated by r. 28, the comp- 
any may forthwith cease all contributions to the fund 
in respect of such member and all moreys standing 
to the credit of such member in the subsidiary ledger 
representing contributions by the company and all 
interest thereon shall forthwith be forfeited tothe use 
of the fund.” , 

The insolvent, B. ©. O’Brien, was ad- 
judicated an insolvent upon his own 
petition on May 23, 1932. He entered the 
service of the company on January], 1924, 
and was discharged on May 31, 1932, on ac- 
count of his insolvency. Prior to the filing of 
his petition, the following amounts stood 
credited to him in the books of the provident 
fund for principal and interest; 


Ra, a. p. 
London's contribution .. 4.149 3 0 
His contribution Se AK 3,143 4 3 
Bank's contribution ar 3,771 14 9 
Total 11,704 6 0 


Though it is not stated it must be pre- 
sumed that he exercised the option given to 
him under r. 8. The petitioner who is the 
Official Assignee, contends that this sum or 
part of it isthe property of the insolvent 
and vested in the Official Assignee im- 
mediately on adjudication as assignee of the 
insolvent’s estate, and he asks for an order 
compelling the trustees to pay this sum to 


ee 
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him forthwith. Itis clear that no ‘member 

aS any property in the fund, nor can make 
any claim upon it, except as provided by 
the rules, so far as these are legally valid. 
The so-called contribution or subscription 
made by the member is . derived from a 
compulsory deduction from or reduction of 
his salary. These moneys and others con- 
tributed by the company belong tothe 
trustees. The member is entitled to claim 
& payment from the fund, only in certain 
circumstances specified inthe rules. Thus 
it is clear that O'Brien could not on dis- 
charge claim any payment in respect of that 
part of the fund, which was contributed 
by the company, because he had not served 
for 12 years (rr. 19 and 20). This disposes 
ofthe sums called “London's” and “Bank's” 
contributions respectively. The question 
remains to be decided whether the sum of 
Rs, 3,143-4-3 is property of the insolvent 
which has vested in the Official Assignee. 
This depends upon the Jegal effect of rr. 29 
and 30. 

The company contends that, if and when, 
any order of the court is served upon the 
trustees, by whichany such sum standing 
to the credit of any member is ordered to 
be paid into court or to be withheld from 
the member, such sum is forthwith for- 
feited tothe use of the fund. This means 
really that, in such circumstances the 
member forthwith loses his right to make 
any claim on the fund, because no member 
has any property in the fund, which be- 
longs- to the trustees, and cannot therefore 
forfeit any part of it. His claims arise only 
when he ceases to be a member, For this 
reason the latter part of the rule, upon 
which the company’s contention rests, is 
irrelevant, because theinsolvent ceased to 
beamember when he was discharged at 
the end of May. Thereupon his - claim 
upon the fund, whatever it might be, vested, 
and owing to his insolvency vested in the 
Official Assignee. The final question re- 
mains to be decided whether he had any 
claim subsisting at the time of his discharge. 
This depends upon the earlier part of r. 29. 
On the date of his insolvency, the insolvent, 
for the reasons already stated, had no pro- 
perty in the fund, because he was still in 
the service ofthe company and anyclaim 
he might have could only arise upon his 
discharge when he would cease to bea 
member. Therefore if in those circum- 
stancs he had purported to transfer or as- 
sign his share or interest in the fund, 
such transfer, according to the rules, 
would have hadno effect except that all 
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contributions made by the member or by 
the company for him would be ipso facto 
forfeited forthwith tothe fund. This again 
is badly expressed in the rule and means 
really if accurately stated, in accordance 
with the position in law, ifthe member pur- 
ported to transfer whatever he might be 
entitled, under ordinary circumstances to 
claim when he ceased to be a member, that 
is to say his future right (if any) of a pay- 
ment from the fund, then and thereby such 
right would be extinguished. In my 
opinion this according tothe rules if valid, 
would be the effect of such: an attempt to 
transfer or assign. : 

But the insolvent made no such transfer 
or assignment, and consequently suffered 
no such forfeiture, unless his petition to be 
declared insolvent amounts to or is equiva- 
lent in Jaw to such a transfer. In my opi- 
nion it is. The meaning ofr.29 is that 
any transfer or assignment howsoever made 
or caused by the member, shall involve 
forfeiture. Presentation of a debtor's 
petition is an act of insolvency [Presidency 
Towns Insolvency Act, s. 9 (f)], upon which 
the court may make an order adjudicating 
him insolvent (s. 10). Thereupon his pro- 
perty vests in -the Official Assignee, as 
from the commencement of the insolvency, - 
which relates buck to the presentation of 
the petition [ss. 17 and 52 (2)(a)|. The 
effect therefore of the debtor’s petition, if 
he is afterwards adjudged insolvent there- 
on, is to transfer or assign immediately his 
property to the Official Assignee. Doubtless 
such transfer is strictly speaking by opera- 
tion of law. But inmy opinion it is equi- 
valent to a voluntary transfer by the debtor 
to the Official Assignee and is within 
the meaning.of r. 29. It would be other- 
wise, if the debtor were adjudicated other- 
wiee than on his own petition, because 
transfer in such a case could hardly be 
deemed to be due to the voluntary act of the 
debtor. It would be otherwise also if it 
could be shown that there was collusion 
between the trustees and debtor to defeat 
the claims ofcreditors. This is not suggest- 
ed in the present case. But s. 12, Transfer of 


Property Act, 1882, provides that : 

“Where property is transferred subject to a con- 
dition or limitation making any interest therein, 
reserved or given to or for the benefit of any person, 


.to cease on his becoming insolvent or endeavouring 
‘to transfer or dispose of the same, such condition or 


limitation is void.” - , 

When the debtor exercised his option to 
become a member of the fund, this, 
in effect, amounted to an agreement to 


transfer from time to time part of his salary 
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to the fúnd upon the terms provided in the 
rules. One of the terms is contained in r. 29. 
That offends against the provisions of s. 12 
ånd is therefore void. On this point the 
lawin India and England is the same, 
but differs apparently where the transfer 
has been made by one person for the 
benefit of another. In English Law all such 
transfers are protected, whereas in Indian 
law they seem to be protected only if made 
by will (Succession Act, 1925, s. 120, 
Tilus. 7). 

. The result is that the debtor's claim to this 
sum of Rs. 3,143-1-3 became vested when his 
service terminated and must be paid to 
the Official Assignee. The petition to this 


extent is allowed. There will be no order 
for costs. 
N. Petition partly allowed. 


ALLAHABAD HIGH COURT 
’ First Civil Appeal No. 553 of 1980 
September 13, 1933 
SULAIMAN, C. J., AND Kine, J. 
GAJRAJ SINGH AND ANOTHER—PLAINTIFFS 
~—-APPELLANTS 


3 VETSUS 
MUHAMMAD MUSHTAQ ALI— 
_ DEFENDANT—RESPONDENT. 
Interest—Mortgage—Propriety of rate of interest 
depends on circumstances and local conditions— 


Interest of 12 per cent. compoundable yearly— Whether 
excessive, 6 


It is very difficult to lay down any hard and fast 


rule as regards a proper rate of interest for mortgage ` 


fransactions, The rate would depend on many 
circumstances and on local conditions. Prima facie 
and in the absence of special circumstances to the 
contrary, the rate of 12 per cent. per annum may be 
taken asa fair, proper and reasonable rate. 

{Case law considered.] 

Where the defendant executed a mortgage deed in 
favour of the plaintiffs over property consisting of 
large shares in seven villages and the amount of 
Rs. 14,500 was to carry interest at the rateof l per 
cent. per mensem compoundable annually: 

Held, that a rate of 12 per cent. per annum should 
be considered to be afair and proper rateand that 
the conditions for compounding it would make it an 
excessive rate and transform the transaction into a 
substantially unfair one. . 

F. C. A. from the decision of the Sub- 
ordinate Judge, Budaun, dated May 30, 
1930. 


Messrs. P. L. Banerji and Harnandan 
Prasad, for the Appellants. 


Messrs. Shiva Prasad Sinha and Akhtar’ 


Husain Khan, for the Respondent. 
dudgment.—This is a. plaintiffs’ appeal 
arising out of a suit for sale on the 
basis of a mortgage deed dated June 18, 
1918, executed by the defendant, Muham- 
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mad Mushtaq Ali, in favour of Lakhpat 
Singh, father of plaintiff appellant No. 1 
and grandfather of plaintiff-appellant 
No.2. The property consisted of large 
shares in no less than seven villages. 
The amount was Rs. 14,500 carrying 1n- 
terest at the rate of 1 per cent. per men- 
sem compoundable annually. The mort- 
gage money was taken in order-to set 
off the amount due on a pro-note dated 
January 18, 1918, another sum due on another 
pro-note dated April 17, 1918, money re- 
quired for deposit of pre-emption money 
and some money received at the time of 
the registration for the purposeof redeem- 
ing zamindari property in other two 
villages. : 

The claim was contested by the defen- 
dant on many grounds which have already 
been decided against him except a plea 
that the rate of interest was unfair to 
him. The learned Subordinate Judge in 
dealing with issue No. 3 which related 
to this question found that the value of 
the property, if taken at the rate of 20 
times the annual profits, would be over 
Rs. 56,000. The patwari of the village 
had however, stated that the zamindari 
property in the village used to be sold 
at 57 times the profit. The court below 
has distinctly found that the mortgagee 
had ample security for his money be 
cause there was no incumbrance on the 
property and there were no other clai- 
mants to the mortgaged property. He 
considered that the rate of interest at 
Re. 1 per cent. per mensem compounda- 
ble every year is so excessive on the sum 
of Rs. 14,500 where the security is ample 
that it leads one to infer that the transac- 
tion between the parties was substantially 
unfair. He considered that the plea of 
the defendant that the rate was excessive 
and unenforceable was substantially a 
plea that the rate should be reduced under 
the Usurious Loans Act. The learned 
Judge pointed out that on four different 
occasions the defendant from 1916 to 1923 
had borrowed sums ranging from Rs. 300 
to over Rs. 1,400 ‘at rates from annas 4 
to annas 8 per cent. per mensem simple 
but in one case at annas 6 per cent. per 
mensem with yearly rests and that the plaint- 
iffs’ evidence, which consisted of a statement . 
of one witness that the defendant could 
not get money at a smaller rate of interest 
than Re. 1 per cent. per mensem com- 
poundable every year, was worthless and 
could not be believed. He discussed the 
documents produced by the plaintifis to 
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show that high rate of interest had been 
charged on the documents executed by 
the defendant. Twoof them were executed 
in 1909 and 1910 before the passing of 
the Usurious Loans Act and they, carried 
interest at the rate of Re. 1 per cent. per 
mensem compoundable every six months 
and annas 13 per cent. per mensem com- 
poundable every 6 months respectively. 
The third was of the same date as the 
mortgage in question, i. e., June 18, 1918. 
It was fora sum of Rs, 6,000 only and 
carried interest at Re. 1 per cent, , per 
mensem compoundable every year. There 
was no evidence before the court as to 
the value of the properties which were 
mortgaged in the first two deeds, but 
there was a statement in the written state- 
ment filed by the defendant in a previous 
suit suggesting that the property covered 
by the third deed was worth Rs. 35,000 
but the judgment of that suit was not 
before the court. So the court has remarked 


that it did not appear on what. grounds . 


the other court had refused. to reduce 
the rate cf interest. The learned Judge 
concluded that this one instance of interest 
at Re. 1 per cent. per mensem compounda- 
ble every year could not be regarded as the 
prevailing rate. 

The learned Judge further noticed that 
there was a great pressure of necessity 
for these sums of monies. Two of 
the pro-notes, one of which was in 
favour of the mortgagee and carried in- 
terest at Rs. 12 per cent. per annum 
simple, were renewed under, this bond. 
There was greater necessity so far as the 
deposit of pre-emption money was concerned 
as it had to be made within the short 
time fixed by the court. There was 
nothing to show that the rate of interest 
under the previous mortgage deed was 
high. The learned Judge thought that if the 
detendant was able to get small sums 
of money at the rate of annas 8 per cent 


per mensem, he should have been able 


to get large sums of money at a 
much cheaper rate of interest. In 
favour of the plaintiffs he noticed that at 
that time the market was tight on account 
of the War and that it was a year of 
scarcity. In view of all these circumstances 
he felt so impressed that he held that the 
rate of interest at Re. 1 per cent per 
mengsem compoundable every year was ex- 
cessive and for this transaction the rate 
of interest at Rs. 6 per cent per annum 
simple would be.substantially fair. 


This conclusion is challenged on 
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behalf of the appellants. We have nò 
doubt in our minds that in spite of all 
the circumstances mentioned by the learned 
Subordinate Judge the rate of interest at 
Rs. 6 per cent pər annum is certainly 
too low. Even the banks would not 
have advanced money at sucha rate of 
interest. f 

We think that Rs. 12 per cent. per 
annum would not be necessarily exces- 
sive. 

The next question is whether the fact 
that this rate was at a compound rate 
would alter the situation’ It is very 
difficult to lay down any hard and fast: 
tule as regards a proper rate of-interest 
for mortgage transactions. The rate would 
naturally depend on many circumstances 
and also on local conditions. It is also 
true that for a number of years prior 
to 1918 rates of interest prevailing in 
this Province were much higher. We may 
in this connection cite the case of Ba'la Mal 
v. Ahad Shah (1). 

The Usurious Loans Act was enacted to 
confer a power upon the courts to examine 
whether the rate of interest agreed upon 
was excessive or not and whether the tran- 
saction was substantially fair. 

Although in certain aspects the case of 
money borrowed by a member of a joint 
Hindia family is different, the fact remains 
that there is likely to be greater complica- 
tion, aS regards proof of legal nécessity in 
such a transaction than in’ cases of trans- 
fers by Mohammedan owners. But even 
in such casés théir Lordships’of the Privy 
Council have upheld the rates of 12 per 
cent. per annum simple in the absence 
of spécial proof of legal necessity. 

In Raja, Hurronath Roy v. Randhir Singh 
(2) their Lordships accepted the view of 
the High Court that the stipulation for the 
payment of interést at the rate of 18 per 
cent. per annum was high and had’ been 
properly reduced to 12 per cent. per annum 
simple by the High Court. No special 
necessity for borrowing money at a higher 
rate was proved in that case. 

In Nazir Begam v. Raghunath Singh (3) 
which was 'also'a case of transfer by a 
member of a joint Hindu family the High 


(1) 48 Ind. Cas. 1; 16 A L J 905:35 M LJ 6i4; 124 
PR 1918;23 O W N 233,25 ML T 55; 180P WR 
1918; 29 O L J 165; LU P L R (F'O) 25; 21 Bom L R 
P, O.). 

(a) IgA 1; 18 08311; 5Sar, 642 (P.O). 

(3) 50 Ind. Oas. 434; 41 A571; 36 M L J 521; 17 A 
: 230 W'N 700; 21 Bom L RABI; , 26M L T 

40; 20 O. L J 86; (1919). M W N 498; 1 UPLR (P.O) 

49; 111, W 188;461 A 145 (P.O). 
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Court had reduced the’ amount of in- 
terest from Rs. 2-8 per cent. per annum 


with half yearly rests to Rs.2per cent. per 
annum simple. Their Lordships affirming 
that decree remarked : 


“It is incumbent on those who support a morte - 


gage made by the manager of a joint Hindu family 
toshow not only that there was necessity to 
borrow but that it was not unreasonable to bor- 
row at some such high rate and upon some such 
terms; and if itis not shown that there was neces- 
sity to borrow at the rate and upon the terms 
contained in the mortgage, that rate and those terms 
cannot stand.” , 

In Narain Das v. Abinash Chandra (4) 
where there was a mortgage for Rs. 50,000, 
their Lordships held thatthe rate of 12 
per cent. per annum simple should be al- 
lowed. It was observed : — . 

“It appears, according to our notions in this country 

a high rate ofinterest, but that he has nothing 
whatever to do with the matter. It may very well 
be that, having regard to the local conditions in 
India, it isvery proper and reasonable to impose, 
and there is no reason why any alteration should be 
made as to amount.” : 
- That was a case which went up to the 
Privy Council from this Province and their 
Lordships expressed the opinion that a rate 
of 12 per cent. per annum according to their 
Lordship’s notions was high but that it 
might be proper and reasonable, having 
regard to local conditions in India. 


In Sunder Mull v. Satya Kinker (5) their 
Lordships upheld the reduction from 15 per 
cent. per annum to 12 per cent. per annum 
but at the same time pointed out that as 
compound interest is common and may 
often be necessary and proper in India 
under the circumstances of this country 
there should be no presumption one way or 
the other, andthat the conclusion should 
depend on the evidence which is tendered. 

In Ram Bhujawan Prosad v. Nathu Ram 
(6) their Lordships upheld the finding of 
the Subordinate Judge that simple interest 
at 12 per cent. per annum wasa fair and 
commercial rate of interest. 

_Nodoubt all these cases are to be dis- 
tinguished on the ground that they were 
not cases decided expressly under the 
provisions of the Usurious Loans Act; but 

(4) 69 Ind. (as 273; 21 A L J 201; 16 L W780; AT 
_ R 1922 P O 347; (1922) M W N79;4 UP L RPO) 

111; 270 W N 299; 3 ML T217;44MLJ 128; 370 
L J 457. 

(5) 108 Ind. Cas. 337; AIR 1928 P O 64; 55 I A 85; 
26 ALJ 364; 27 L W 461; (1928) M W N 242; 9 PL 
f 203; 54 M LJ 427,50 W N 400; 47 OL J 403; 7 
Pat. 294; 20 Bom LR 793; 320 W N 657; 1 LT 40 
Pat. 120 (P. O.). 

(6) 71 Ind. Oas. 933; 50 TA 14,4P LT 29; AIR 
1923 P O 37; 32ML T 129; 44ML J 615; 25 Bom L 
R 568; (1923) MW N 382; 2 Pat. 285; 38 OL J 25; 
18 L W 767; 1 Pat L R 445; 280 W N 416 (P. 0). 
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in our opinion they furnish a sufficient 
guide to us for holding that prima facie and 
in the absence of special circumstances to 
the contrary, the rate 12 per cent. perannum 
may be taken as a fair, proper and reason- 
ablerate. The learned Subordinate Judge 
in this particular case has been influenced 
by many circumstances which were in 
favour of the mortgagor and has already 
gone to the length of holding that the 
proper rate of interest would be Rs. 6 per 
cent. per annum simple. We, therefore, 
think thatin this case a rate of 12 per 
cent. per annum should be considered to be 
a fair and proper rate and that the condi- 
tion for compounding it would make it an 
excessive rate and transform the transaction 
into a substantially unfair one. 

We accordingly allow this appeal in part, 
modify the decree of the court below and 
uphold the decree for payment of the 
principal sum but direct that it should 
carry interest at 12 percent. per annum 
from the date of the mortgage till the date 
Thereafter the usual rate 
of 6 per cent. per annum on the consolidated 
sum is allowed. We direct that the parties 
should receive and pay costsin proportion 
to success and failure. : 

N. Appeal partly accepted. 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 6 of 1932 
April 13, 1933 
Beaumont, O. J., AND RanGNEKAR, J. 
SARAFALLI MAHOMEDALLI - 
Derenpant—ApPELLANT | 
versus 
MAHASUKHBHAI JECHANDBHAI 
— PLAINTIFF — RESPONDENT 

Civil Procedure Code (Act V of 1908}, O. VI, r. 17— 
—Suit on promissory note—Cause of action on 
promissory note and cause of action on loan 
giving rise to it—Whether can be combined by amend- 
ment of plaint. 

Although the cause of action on a promissory note 
is distinct from the cause of action on the loan which 
gave rise to the promissory note these two distinct 
causes of action can be set up in the same suit by the 
original plaint and can be combined at a later stage 
by amendment. The amendment may be allowed at 
the trialor even in appeal. Sadasuk Janki Das v. 
Sri Kishan Pershad (2), followed, Burjorji v. Hor- 
musji (1', dissented from. Ma Shwe Mya v. Maung Mo 
Hnaung (3), distinguished. , 

Letters Patent Appeal from a decision 
of Barlee, J., in Appeal No. 7 of 1932 
against the decision of the District 
Judge, Broach and Panch Mahals, 
Godhra, in Appeal No, 9of 1930, reversing 
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that of the Subordinate Judge, Dohad, in 
Civil Suit No. 1258 of 1927. f 

Mr. A.C. Amin, (with him Mr. U. L. Shah), 
for the Appellant. i 

Mr. H. V. Divatia, for the Respondent. 


Beaumont, C. J.—This isa second ap- 
peal brought under the Letters Patent from 
the decision of the District Judge of Broach 
and Panchmahals. The plaintiff sued the 
defendants for the baiance of moneys due 
and the balance was secured by a promis- 
sory note dated August 31, 1926, signed by 
defendant No. 2. The plaintiff's case was 
that defendant No. 3 was a partner of defen- 
dant No. 2 and that he was liable for the 
amount dae. The issues raised in the trial 
Court were (1) whether defendant No. 3 was 
a partner of defendant-No, 2in the firm in 
question, and (2) whether defendant No. 3 
was liable for the claim in suit. The trial 
Judge held that defendant No, 3 was a part- 
ner in the firm and that he was liable for the 
claim in suit In the lower Appellate Court 
it seems to have been assumed that the 
plaintiff's case was based on the promissory 
note, and asthe promissory note was signed 
only by defendant No. 2, the learned Pleader 
for the plaintaf felt doubtful whether he 
could sustain the judgment against defen- 
dant No. 3, and he accordingly asked for 
leave to amend the plaint by claiming in 
the alternative the moneys due from defend- 
ant No. 3 on the dealings which resulted in 
the debt secured by the promissory note, 
that is to say, he sought to claim in the 
alternative on the promissory note or for the 
consideration giving rise to the promissory 
note, and the learned District Judge gave 
leave to amend on certain terms as to costs. 
The question which we have to decide is 
whether that leave was properly granted. 
The learned District Judge did not decide 
the question in issue, but he referred the 
matter back to the trial Court. 

It has been strenuously argued before us 
that the learned District Judge had no right 
to give leave to amend and we have been 
referred to various cases. Strong 
reliance is placed on the decision of 
Mr. Justice Blackwell in Burjorji v. Hor- 
musji (1). The head-note in that case is:— 

“Where a suit is brought on a promissory note, it 
is not permissible to the court at the trial of the 
suit to allow an amendment in order to entitle the 
plaintiff to sue on the original cause of action on the 
loan—that being a cause ofaction wholly distinct from 
the cause of action based upon the promissory note,’ 

Now we are not concerned with the ques- 


(1) 138 Ind, Oas. 783; 34 Bom. L R 643; AI R 1932 
Bom. 394; Ind, Rul. (1932) Bom. 417, 


SARAFALLI v. MAHASUK ABHAI 


427 


tion whether in that case the learned Judge 
was right or wrong.in refusing leave to 
amend, but if the learned Judge intended to 
lay down as a proposition of law that ina suit 
on a promissory note an amendment claiming 
in the alternative on: the consideration for 
the note should never be allowed at the 
trial, I think, with great respect to the learn- 
ed Judge, that his judgment cannot be 
supported. Itis quite true, as the learned 
Judge points out, that the cause of action 
on the promissory note is distinct from the 
cause of action on the loan which gave rise 
tothe promissory note. But it is equally 
true that those two-distinct causes of action 
can be set up in the same suit by the origi- 
nal plaint. Authority for that proposition, if 
needed, is to be found in Sadasuk Janki Das 
v. Sri Kishan Pershad (2), where the pro- 
position is stated by Lord Buckmasier who 
delivered the opinion of the Privy Council. 
If two alternative and inconsistent claims 
can be combined originally in the plaint, 
I see no reason on principle why they should 
not be combined ata later stage by amend- 
ment. Whether in any particular case the 
amendment is asked for at too late a stage, 
or in circumstances which make it unfair 
to grant the leave, is another matter, but as 
a mere proposition of law I see no reason 
why an amendment of this nature should 
not be allowed at the trial or even in appeal. 
Mr, Justice Blackwell based his judgment 
in that case on the decision of the Privy 
Council in Ma Shwe Mya. v. Maung Mo 
Hnaung (3). But that was a very’ different 
case. “In that case the original suit was 
upon a contract made in 1912, and it was 
sought hy amendment to base the cause of 
action’ on a -totally different contract made 
in 1903. The whole subject-matter of dis- 
pute was sought to be changed, which is 
not the case in the present suit where the 
real subject-matter is the indebtedness of 
defendant No. 3. I think, therefore, that 
there is no objection in law tothe amend- 
ment which the learned Judge allowed. 

It was contended further that the claim 
on the loan was at the date of the amend- 
ment barred by limitation. That point was 
considered by the learned District Judge 
and he thought it not sufficient reason for 
refusing leave to amend. I am not sure 


(2)'50 Ind. Oas, 216; 46 O 663:21 Bom. L R 605; , 
29 OL J 340; 17 AL J 405; 25 ML T 258,36 ML J 
429:1 U PL RP. O) 37: (1919, M W. N. 310; 23 
O W N 937; 10 L W 143; 12 Bur. L T 16046 J A33 
P 


| O. 

(3) 3 Tad, Oas.-914: 48 O 832: 24 Bom. L R 682; 30 
ML T 28; (1921) M W N 396; 4U G R (1921) 30; A I 
R1922 P. O, 249; 48 I A 214 (P. O) 
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that I agree-with the learned Judge’s view 
on that point, but as far as I can see itis 
extremely doubtful whether in fact the 
claim was barred. Moreover I am disposed 
to think that as a matter of fact the plaint 
is not limited to the claim on the promissory 
note. Theplaint is not very clearly worded. 
It refers to dealings subsequent to the pro- 
missory note and on the whole, on the con- 
struction of the plaint, I think that ittis a 
claim for balance of moneys due on the 
dealings between the parties and that the 
promissory note is only relied on as evidence 
of the amount due on the balance of the 


account. If that is right it is of course 
unnecessary to amend the plaint. 
But as the plaintiff asked for 
leave to amend, whether that leave is 


necessary or not, he should, I think, be 
given leave. That being so, we see no rea- 
son to interfere with the learned Judge’s 
judgment. The appeal is dismissed with 
costs, - 

Rangnekar, J.—Mr. Amin objects to the 
leave granted by the learned Judge to 
‘amend the plaint on two grounds. The 
first ground is that the effect of allowing 
the amendment would be to deprive his 
client of the defence under the law of limi- 
tation. The second ground is that the 
effect of the amendment would be to intro- 
duce a totally new and inconsistent cause of 
action. The first answer is that it was not 
atall necessary for the plaintiff to amend 
the plaint, for if seems me to be 
clear, on reading the plaintas a whole, that 
the plaintiff sued not on the promissory 
note but on dealings between him and the 
defendants, that is to say, on the original 
cause of action in respect of which the pro- 
missory note was passed. 

The second contention is, in my opinion, 
untenable. The position is that the amend- 
ment was allowed in order to enable the 
plaintiff to plead, in the alternative, the 
original consideration, namely, the dealings 
between the parties. I see no objection to 
this. Mr.. Amin relies upon a decision of 
Mr. Justice Blackwell in Burjorji v. Hor- 
musji (1). In that case the learned Judge 
seems to have held that in a suit based on 
a promissory note leave should not be grant- 
ed to amend the plaint by pleading the 
original cause of action, as the causes of 
action are distinct. With all sincere respect 
to the learned Judge I am unable to accept 
the view which he has taken. Mr. Justice 
Blackwell referred to Ma Shwe Mya v: 
Maung Mo Hnaung (3) as an authority for 
the view which he'took. But that case was 
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decided on its facts, and Iam unable to see 
that any proposition of law as such was 
laid down there. It is clear from the facts 
of that case that the amendment sought was: 
based on a contract totally different from 
the contract on which the plaint was original- 
ly based. Now it is-true that a cause of. 
action based on dealings between the parties: 
is distinct from: that based on a promissory 
note passed for the amount due in respect 
of such dealings. But there is clear authori- 
ty for the proposition that the plaintiff may. 
“rely upon several different rights or claims. 
alternatively although they may be inconsis- 
tent”: See Philipps v. Philipps (4). I may- 
also refer to the decision of the Privy Coun- 
cil in Sadasuk Janki Das v. Sri Kishan: 
Pershad (2). If, then, a plaintiff can set up in- 
consistent claims in the alternative in the 
plaint to start with, itis difficult tosee why- 
on principle, he cannot be allowed to amend 
the plaint by pleading an inconsistent claim 
in the alternative ata laterstage. Whether 
such an amendment should be allowed or 
not.dependsupon the circumstances of the. 
case and various other considerations. In 
the present case, however, the application 
for amendment is to plead the original 
cause of action in the alternative. In this 
case the amendment was unnecessary, and. 
that being so, the appeal fails and must.be 
dismissed with costs, 


N. Appeal dismissed. 
(4) (1878) 4 Q B D 197, 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 72 
of 1932, 

March 28, 1933 
NANAVOTTY, J. 
HAR BAKHSH SINGH AND orazrs 
— JUDGMENT-DEBTORS— APPELLANTS 


VETSUS 
DURGA PRASAD AND otagrs— 
DEOREE-HOLDENKS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 58- ‘Preliminary decree’ for foreclosure—At. 
tachment by creditors—-Decree made final—Delivery 
of possession taken by decree-holders—Rights- of 
attaching creditors—Attachment of decree, effect of, 
A preliminary decree for foreclosure was attach- 
ed before it was made final, and after the decree 
was subsequently made final the decree-holderg 
took delivery of possession, The attaching creditors 
ther. upon objected that the decree-holders had no 
right to execute the decree and take possession. 
on account of the previous attachment obtained by 
them: 3 
Held, that the objection was not valid and coulg 
not be sustaine 
[Oase law discuesed,] 
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The effect of an attachment of a decree was only 
to prevent an alienation of it and an applies- 
tion to execute an attached decree by the decree- 
holder thereof was an application in accordance with 
law. Mullageri Gopala Menon v Krishenkai Kovila- 
kath Manavikraman (1;, relied on. 


Appeal against an order of the District 
Judge, Sitapur, dated September 8, 1932, 
reversing that of the Subordinate Judge, 
Kheri, dated July 2, 1932. 

Mr. K.N. Tandon, for, the Appellants. 

Mr. L. S. Misra, for the Respondent. 

Judgment.—tThis is a second execu- 
tion of decree appeal against the judg- 
‘ment and decree passed by the learned 
District Judge of Sitapur, reversing the 
judgment .and decree, dated July 2, 1932, 
passed by the Subordinate Judge of Kheri, 
“dismissing the application of the appellants. 

The facts out of which this appeal arises 
are briefly as follows:— ‘ 

Durga Prasad and his brothers had a 
preliminary decree for foreclosure against 
‘Bisram and others. Before it was made 
final, Har Bakhsh Singh and others attach- 
ed the preliminary decree, Durga Prasad 
then applied to have the decree made 
final and Har. Bakhsh Singh raised objec- 
tions. It was held by the Subordinate 
Judge of Kheri that only Durga Prasad 


could apply to make the preliminary 
decree final. The decree was thus made 
final in Prasad 


favour hi Durga 
and his brothers, andthereafter they took 


delivery of possession. Har Bakhsh Singh 
-and others then objected that Durga 
Prasad and his brothers had no right to 
-execute the decree and‘take possession on 
account of the previous attachment obtain- 
ed by the former. The learned Subordi- 
‘nate Judge held that- Durga Prasad and 
his brothers were entitled to take posses- 
‘sion underthe final decree obtained by 
them and he directed thatthe possession 
delivered to them was to be taken back and 
redelivered to the judgment-debtoys on an 
application being made by the attaching 
creditors for the same. In appeal the 
learned District Judge reversed this order 
and so Har Bakhsh Singh and others 
have now filed.this second appeal. 

It is conceded by the learned Counsel 
of both parties that the present appeal is 
governed by the provisions of O. XXI, 
r. 53 sub-cl. (4) of the Code of Civil Pro- 
cedure. It has been held by the Madras 
-High Court in a ruling reported as Mulla- 
seri Gopala ‘Menon v. -Krishenkai 
Kovilakath Manavikraman (1) that the 


ses 13 Ind, Oas. ‘179; 92. M L J 146; 10 ML T 
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effect of an attachment of a decree was 
only to prevent an alienation of it and that 
an application to execute an attached decree 
by the decree-holder thereof was.an applica- 
tion inaccordance with law. Similarly in 


. Chanbasappa Nagappa Haveri v.Holibasappa 


Basappa Moti Bennur (2), it was held that 
the attachment notice issued by the 
Haveri Court under O. XXI, r. 58 (1)‘(6) 
of the Code of CivilProcedure had not 
prevented the attaching creditor, or his 
judgment-debtor, from executing- the de- 
cree.in the Hubli Court. It follows from 
these rulings that the contention of the 
appellants, Har Bakhsh Singh and others, 
that Durga Prasad and his brothers had 
no right to execute the decree and take 
possession on account of the previous at- 
tachment of the decreeis not valid and 
cannot be sustained. Moreover, as point- 
ed out by .the learned District Judge, the 
order of the Subordinate Judge of Kheri, 
directing the possession to be delivered 
to the judgment-debtors, the original mort- 
gagors, is an order which was not ‘asked 
for by either Durga Prasad and his 
brothers or by the attaching creditors Har 
Bakhsh Singh and others. Durga Prasad 
and his brothers have now obtained a 
final decree for foreclosure against the 
mortgagors and, as pointed out by the 
learned District Judge, no useful purpose 
can be served in taking back the prop- 
erty from them and giving it to the judg- 
ment-debtor. | 
The learned Counsel. for the appellants 
invited my attention to a ruling reported 
as Thuchakovil Unni. Koya ,v. Arapayail 
Pathuttti Umma, 9 Ind. Cas. 786 (3) and to V. . 
Thiruvengadam Pillai v. Venkatasubbiah 13 
Ind. Cas. 659 (4) and to Arumugha Muda- 
liar v.. Yagamba Bai Ammani, 17 Ind. Cas. 
323 (5). These rulings merely refer to 


the right of the assignee to execute.a . 
decree subjectto the rights of the at- 
tachers. They have no real bearing upon 


the question for decision in the present 
appeal. My attention was also invited 
to a ruling of the Allahabad High Court 
reported as Unao Commercial Bank Lid. 
v. Mohar Gobind Rai (4),in which it was 
held that once a decree had been attach- 


e) 80 Ind Oas. 239; 48 B 485; 26 Bom. L R 317; 
Al R 1924 Bom. 333. 
(3) 9 Ind. Oas, 736; (1911)1 MW N 187; 9M LT 
312; 21 M L J 577; 35 M 822, ; 
(4) 13 Ind Oas 659; LLM L T 144; (1912) MW N 
176 i 


(5) 17 Ind. Oas 323; 13 M L T 227. 
(6) 129 Ind. Oas, 382; A I R1930 AlL 959; (1930) 
AL J945; Ind Rul, (1431) All. 158, 
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ed by another decree-holder, the latter 
became: a representative of the holder of 
the attached decree and was entitled to 
take out execution'in the same way as the 
original holder thereof. This ruling has 
really no applicability to the question for 
determination in the present appeal. To 
the same effect is a ruling of the Calcutta 
High Court reported as Madan 
Mohan Dey v, Bishnupada Dey, 64 Ind 
Cas. 780 (7). The learned Counsel 
for the appellants also referred to another 
ruling of the Allahabad High Court report- 
ed as Brahma Din v. Baji Lal (8), in 
which it was held that where, on applica- 
tion to a court which was not the court which 
passed the decree, a decree for foreclosure 
was attached by a creditor of the decree- 
holder, it was not competent to the court 
which passed the decree to follow up the 
attachment by substituting the name of 
the attaching creditor in place of that of 
the decree-holder. This case can be easily 
distinguished from the facts of the present 
case. Here, rightly or wrongly,the foreclo- 
sure decree was allowed to be made final, 
although there was an order of attach- 
ment of that decree in favour of Har 
Bakhsh Singh and others. Finally my 
attention was invited to another ruling of 
the Calcutta High Oourt reported as 
Sudarsan Poddar v. Manindra Chandra 
Pal (9). In this case a preliminary decree 
in the ordinary form in a partition suit 
declaring the shares of the co-sharers in 
‘the property under partition was held to 
be not a money decree as contemplated by 
O. XXI, r. 53, sub-cl. (1) of the Code of 
Oivil Procedure, and was held to be liable to 
be attached and sold in execution as a salé- 
able property under O. XXI, r. 53 sub-cl. 
(4) of the said Code. This ruling goes 
against the contention of the appellants 
that Durga Prasad and his brothers had 
no right to execute the decree and take 
possession on account of their previous 
attachment. 

In my opinion no case has been made 
out to disturb the sound and well reason- 
ed conclusion of the lower Appellate 
Court in the order appealed against. The 
result is that this appeal fails, and I ac- 
cordingly dismiss it with costs. 


N. Appeal dismissed. 
(7) 64 Ind. Cas 780; A I R 1921 Cal £8), 35 Gi J 
109 


(8) 26 A 91; 
(9) 133 Ind. Oas. 18t; 58 O 934; Ind. Rul. (1931) 
Oal. 645; A I R 1932 Oal. 80. - 
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OUDH CHIEF COURT 
Second Civil Appeal No. 148 of 1932 
April 28, 1933 
NANAVUTTY, J. ; 
PARAM SUKH AND ANOTHER —— 
DEFENDANTS—ÅÀPPELLANTS 
VETSUS 
SHEO MURAT AND OTHERS—PLAINTIFFS 

RESPONDENTS 

Oudh Rent Act (XXIL of 1886}, s. 5—Occupancy, 

definition of ~Lease by occupancy tenant—Provision 
that Rs 200 were to be paid as nazrana—Reserva- 
tion of Re. l per annum as rent—Deed, construction 
of—Sale and not lease--Validity—Lumitation Act 
(LX of 1908), Sch. I, Art. 144—Suit by lessee for pos- 
session of land comprised in lease. 
_ Section 5 ot the Oudh Rent Act clearly defines 
‘occupancy rights as heritable but not transferable 
and, therefore, the sale of an occupancy holding is 
contrary tothe provisions of the law and is abso- 
lutely void, and no estoppel can arise againsta 
statutory provision coutained in the Oudh Rent Act. 
The mere fact that a document is called a lease will 
not makeit a lease when its terms clearly show that 
this so-called perpetual lease is really an out and 
out sale, {p. 631, col. 2.] 

A lease executed by an occupancy tenant contained 
a provision that Rs, 200 were tobe paid as nazrana 
and a reat of Re. | per annum was reserved to the 
lessor : | 

Held, ona construction of the deed, that the nomi- 
nal rent of Re, | was merely a cloak or devise to 
conceal the fact that the transaction was an out and 
out sale and was void ab initio being in contraven- 
tion of the provisions of s. 5, Oudh Rent Act. 
Gopal Sakain v. Nand Kumar Singh (2), relied 


on. 

Held, also, that a suit for the recovery of possession 
ofthe property comprised in the lease deed was not 
one for specific performance of a contract but one 
for possession based on title and was governed by 
Art, 144, Limitation Act, 

5.0. A. against an order of the Sub- 
ordinate Judge, Partabgarh, dated Febru- 
ary 3, 1932. 

Mr. Ram Prasad Verma, R.B. for the 
Appellants. 

4 Mr. Mott Mal Saksena, for the Respon- 
ent. 


Judgment.—This is a second civil appeal 
against a judgment and decree of the Sub- 
ordinate Judge of Partabgarh confirming 
the judgment and decree of the Munsif of 
Kunda at Partabgarh. 

The facts out ot which this second appeal 
arises are briefly as follows:— 

The plaintiffs, Sheo Murat, Shri Bhagwan | 
and Ramphal sued for recovery of possession 
of a half share in plots specified in the 
foot of the plaint on the allegation that a 
lease dated April 19, 1921, was executed 
by Mahabir, the predecessor-intinterest of 
the defendants. - 

Itis common ground that Mahabir was 
an occupancy tenant of the land in suit. 
The lease contained a provision that Rs. 200 
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were to be paid as nazrand: and a rent of 
Re. 1 per annum was reserved to the lessor. 
The contention urged on behalf of the 
defendants was that such an out and out 
transfer of occupancy rights is probibited 
by law and cannot be enforced and further 
that the suit was barred by limitation. 

The learned Munsif as well as the learned 
Subordinate Judge held that the transfer 
was a valid one and that the deed in 
question merely created sub-tenancy rights 
in the land in suit. Both the lower Courts 
relied upon a ruling of the late Court of 
Judicial Commissioner of Oudh reported as 
Baij Nath v. Kalab Dei (1), in which it 
was held that a transfer by way of sub- 
letting whether in perpetuity or for a term 
of years by a tenant having a right of 
occupancy within the meaning of s. 5 of 
the Oudh Rent Act was notin contravention 
of that section. 

The principal point for determination in 
this appeal is whether the perpetual lease 
in suit is really an out and out sale as 
contended for by the defendant-appellants 
or is merely a lease of sub-tenancy rights. 
A close serutiny of the lease in suit clearly 
shows that it is an out and out sale because 
no right of re-entry was,reserved by Mahabir 
in his favour and no interest was reserved 
by the lessor for himself except the pay- 
ment of Re. 1 per annnm. If thisrent was 
not paid.there was no right of ejectment 
reserved to Mahabir. He could only sue 
for the recovery of this rent of Re 1. 
Olause (5) of the lease Ex. 1 lays down 
that if the rent of Re. 1 is in arrears Mahabir 
the lessor could recover it by filing a suit 
but under no circumstances could he eject 
the lessee for arrears of rent. This clearly 
shows that no right of re-entry was reserv- 
ed by the soi-disant lessor in his favour. 
Clause (2) lays down that the lessee and 
his heirs and descendants and representa- 
tives will remainin possession for all time 
to come (naslan bad naslan ba ikhtiyar 
warasat kabiz rahen ge). This clearly 
shows that the occupancy tenant deliberate- 
ly deprived himself and his heirs of the 
right to enjoy this occupancy holding and 
made his lessee and the heirs of the lessee 
entitled to possess and keep the holding 
for all time to come. No one in his senses 
would ever dream of suing for a nominal 
rent of Re. 1 a year; for the trouble and 
expense of bringing such a suit would far 
outweigh the benefits which the plaintiff 
Mahabir would secure by bringing such a 


suit. Section 5 of the Oudh Rent Act 
(2 O 6 292, 
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clearly defines occupancy rights as heritable 


_ but not transferable and, therefore, the sale 


of an occupancy holding is contrary to the 
provisions of the law and is absolutely void, 
and no estoppel can arise against a statutory 
provision contained in the Oudh Rent Act. 
The mere fact that the document in ques- 
tion is called a lease will not make it a 
lease when its terms clearly show that this 
so called perpetual lease is really anout and 
out sale. In Gopal Sahain v. Nand Kumar, 
Singh (2) it was held that merely because 
a document was called a lease, although 
on its proper construction it appeared to 
be something else, the court was not 
bound to hold it to he that which it called 
itself to be. In that case also the docu- 
ment purported to be perpetual lease of an 
occupancy holding transferring all the 
rights of the occupancy tenant, without any 
right of re-entry to the lessee and his heirs 
on payment of a certain premium and it 
was held that the transaction amounted not 
to a lease but to a sale. 

In my opinion in the present case also 
the transaction though cloaked asa lease 
is in fact an out and out sale and the 
learned Subordinate Judge was wrong in 
distinguishing the facts of the present case 
from those set forth in Gopal Sahain v. 
Nand Kumar Singh (2). In the present 
case also nothing is in fact left to the lessor 
Mahabir. The nominal rent of Re. 1 is 
merely a cloak or devise to conceal the 
fact that the transaction isan out and out 
sale and is, therefore, void ab initio, as 
being contrary to the provisions of 8. 5 of 
the Oudh Rent Act. 

I, therefore, hold that.the true interpreta- 
tion of the lease (Ex. 1) is that it is really 
in the nature of a sale of occupancy rights 
and is thus null and void, and that the 
plaintiffs’ suit should therefore, have been 
dismissed on this ground. 

I accordingly allow this appeal, set aside 
the judgment and decree of the lower Courts 
and dismiss the plaintiffs’ suit with costs in 
all courts. 

As regards the question of court fee 
raised by the office, I am of opinion that 
the court fee paid by the plaintiffs in the 
trial Court and by the defendants-appellants 
in the lower Court and in this court is cor- 
rect. I base my decision upon the ruling 
reported as Ghulam Sabir v. Narain Prasad 
(3). Lhold that the present suit is not one 


(2) 123 Ind. Cas. 53; 7 O W N 438; Ind Rul. (1930) 
Oudh 149; 14 R D 190; A I R.1930 Oudh 300, 
(3) A W N 1908, 201;5 A L J534. 
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for specific performance of a contract but 
is one for possession based on title and is 
governed by Art. 144 of the Indian Limita- 
tion Act, and that, therefore, the court-fee 
paid in all courts is adequate. : 

N. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


. Civil Revision Application No. 64 of 1942 
June 20, 1983 
RopcuanD, J.O., AND Menta, A. J. C. 
MADHOWDAS RAM DAS - 
APPLICANT 
VETSUS 
-SANTRAMDAS DHARMADAS— OPrONENT 

Provincial Small Cause Courts Act (1X of 1887), Seh. 
i, Art. 29 (e)—Balance struck—Agreement to pay— 
“Whether affords fresh cause of action—Suit, if one 
within the meaning of Art. 29— Accounts, suit for—-- 
‘Oral adjusiment—Memorandum not signed— Whether 
can be used for proving oral adjustment 

. The provisoto Art.29 c, Provincial Small Cause 
Courts Act, ‘contemplates that where a balance has 
been struck by the parties or their agents a suit can 
_lie on such balance in the Ocurt of Small, Causes. 
,;Where besides a balancé being struck, there is a 
_ definite agreement by the defendant to pay the sum 
“found due, this agreement affordsa fresh cause of 
action to the plaintiff and a suit based on it for 
‘ recovery of money agreed to be paidisnota suit 
, Within the meaning of cl, (a), (b) or (e) of Art 29. 

Where anoral adjustment isnot signed and the 
writing is nothing more thana memorandum of the 
oral adjustment, the memofandim ‘which is incom- 
plete-for want of signature''or other formalities is 
not only no.bar to evidence being given of the-oral 
_ adjustment but cen be used as evidence for the 
* collateral purpose of Proving the oral agreement. 

Mr Dipehand ' Chandumal, for the Appli- 
can 

Me Asudomal Rewachand, for the Oppo- 
“nent, 

Judgment.—The facts of this case are 
hardly in dispute. The plaintift and defen- 
“dant were partners in certain transactions. 
On April 28, 1928, they sat together to 
settle the partnership accounts. The result 
‘of this settlement is incorporated in two 
.documents. One is headed : ‘Potamel. of 
Satramdas and Madhodas up to March 31, 

1928.” Items due by either party are 
debited and credited in this Potamel and 
the net result is that a sum of Rs. 177-10-6 
has been found due by Madhowdas, defen- 
dant in suit, in favour of plaintiff, Satram- 
das. The other document is an entry 
/written in the handwriting of Madhowdas 
in an account book which reads : 
' ‘u Account of Madhowdas, son of Ramdas, residing 
at Garhi Yasin, dated April 23, 1928 Potamel pre- 
pared and balance struck as above, wiz, Rs. 
“177-10-6.....only are agreed to be due by ‘me. °’ 


ene 
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“petent, 
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On April 20, 1931, that is, to say, within 
three years of the settlement of partner- 
ship account the plaintiff filed the present 
suit for recovery of the sum of Rs. 177-10-6 
and interest due thereon. The defendant 
raised every kind of plea possible. Inter 
‘alia he denied, the jurisdiction of the court 
and pleaded limitation: but he failed to 
convince the Small Cause Court that there 
was substance in any of the pleas raised 
by him, and the suit was, accordingly 
decreed. Mr. Dipchand has with his usual 
ability tried to convince us that the trial 
Courl was wrong both on question of juris- 
diction and limitation; but he has failed 
in his efforts. He has also failed to satisfy 
us that substantial justice has not been 
done to his client which alone would be the 
ground on which he could ask us to inter- 
fere in revision. Now with regard to the 
is met by the 
proviso to Art. 29 (a), Provincial Small Cause 
Courts Act. That proviso contemplates that 
where a balance has been struck by the 
‘parties or their agents a suit can lie on 
such’ balance in the Cours of Small 
Causes. A balance was admittedly struck 
in this case and so the suit was com- 
But this is not all. Not only 
was the balance struck, but there was 
‘a definite agreement by the defendant to 
pay the sum found due. This agreemsnt 
afforded & fresh cause of action to the 
plaintiff and á suit based on it for recovery 
‘of money agreed to be paid was not a 
‘suit “within the meaning of cls. (a), (b) 
or cl, (e) of Art. 29. With regard to the 
question of limitation, the learned Pleader 
has ‘said that Art. 64, Limitation Act, 
applies to a case of this nature, and 
_that as neither the Potame! nor the new 
“account opened by the defendant bears 
‘the signature of the defendant, the period 
of limitation should run from the date 
“of dissolution of the partnership, i. e., from 
March 31, 1925, and that the suit is 
therefore out of time. But there is no 
occasion for the plaintiff to rely upon 


“Art. 61, Limitation Act. His case falls 
either under Art. 115 or Art. 120 of 
that Act. id 


A somewhat similar point was raised in 
the case of Jalim Singh-Srimal v. Choonee 
Lal Johurry, 11 Ind. Cas. 540 (1) where Sir 
‘Lawrence Jenkins, C. J., pointed out that 
a suit of this nature was one on an adjusted 
account which entitled the plaintiff to 
‘claim that by virtue of that adjustment 


(1311 Ind. Cas, 540; 15 O W N 882, 


o 


*. 
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there was à ñew catisé of action ` ori- 
ginating from the date of the adjust- 


ment and the fact that the adjustment’: -Gode, was found are not suspicious 


was not signed did not deprive the 
plaintiff of his cause of action. While 
dealing with the argument urged by the 
Counsel for the defendant in that case 
that Art. 64 was a bar to a suit on the 
pened adjustment, his Lordship has 
said: 

“Tt ig not necessary for me: to notice ‘the argu- 
ment that was advanced in Mr. Mitters opining 
++... 48 to whether the terms of Art 64, Limi- 
tation Act, were not such as to have annulled the 
tight to sue on an oral adjustment of account. 
for it has been decided repeatedly that the func- 
tion of cl. 3, Sch. II, Limitation Act, is not 
to define causes of action,,,but~.td, fix. the start- 
iog point from which the“ period of limitation is 
to be counted.” | ka 
_. Mr ADipehand further contended that 
in this’case there- was, not only an oral 
adjustmént but as.it:-had been reduced 
tomwriting no evidence of the oral ad- 
justment could*be given, and that the 
plaintiff could not rely upon the prior 
oral adjustment so as to get round the 
provisions of Art. 64. But there is no 
substance in this argument either. If 
the oral adjustment was reduced to writ- 
ing but was not signed, the writing was 
nothing more than a “inémorandum’of-the 
oral adjustment, and. -ihe memorandum 
which was incomplete*for want of-signa- 
ture or other formalities;--was‘’ not only 
no bar to evidence being given of the 
oral adjustment but could be used as 
evidence for the collateral) purpose of 
proving the oral agreement. We, accord- 


ingly, dismiss this application with 
- costs, ote 
Ny Application dismissed 


> 5=;ALEAHABAD HIGH COURT 
...'_Griminal Reference No. 762 of 1932 
BS ee May 22, 1933 
KENDALL, J. 
EMPEROR-—APPLIOANT 
VETSUS 
GAYAN SINGH AND OTAERS ~ 
OPPOSITE PAgTIES. 

Criminal Procedure Code (Act V of 1898), s. 109— 
Magistrate satisfied that security need not be pro- 
vided—High Court, if can demand security later— 
Reversal of order of Magistrate, propriety of. 

Failure ofa person to give a satisfactory account 
of himself in suspicious circumstances brings the 
case of the person proceeded against under s, 109 
ae Oriminal Procedure Code. The question of 
whether the circumstances are suspicious is mainly 
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' a question of fact, and ifa Magistrate’ is satisfied 


-should have proceeded under 
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-that ‘the circumstances in which a’ person who ia 
‘brought before him under s. 109, Criminal Procedure 
( fo and that there. 
is: nó need -for him to call upon that person to 
provide-security it is not the part‘of the High -` 
Court to reverse his order and to demand security ` 
a year later on the ground that the circumstances 
had been suspicious. Section 109, Criminal Proce- 
dure Code, is one of the’ preventive sections which 
are to be employed by, Magistrates for the preven- 
tion of crimes, and it must be rarely, if ever, that 
a High Court will feel called upon to reverse an 
order of a Magistrate refusing to demand security 
under any of those sections. Emperor v. Phuchat 
(1), referred to. 

Cr. R. made by the District Magis- . 


trate, Cawnpore, datad September 15, 1932. 
The Assistant Government Advocate, for 
the Crown. 
Messrs, K. D. Malaviya and G. S. Pathak 


‘for the Opposite Parties. 


Judgment.—This is a reference made 
by the District Magistrate of _Cawnpore 
asking the court to set aside an “order 
passed bya Sub-Divisional Officer of that 
District by which he discharged certain 
persons who had been brought before: . 
him under s. 109, Criminal Procedure 
Code. The circumstances were briefly 
that the persons who were prosecuted 
before the Magistrate had been discovered 
by the Police travelling -together by night 
in a motor lorry, and . certain arms are 
said to have been in their possession at 
that time. The First Information Report 
was made on May 10,1932, at midnight 
under .s. 899, Indian Penal Code, but a 
second report was made on duly 4, in which 
the case under s. 399 appears to have 
been dropped and it was alleged against 
the persons arrested that they had been 
hiding themselves inside the lorry and 
had been in possession of arms in order 
to commit some offence. The Magistrate 
found that all these persons had given 
their correct names and addresses to the 
Police and..that some of them were in 
possession of cultivatory holdings or 
zemindari. He considered that he could 
not call on them to provide bonds under 
s. 109, Criminal Procedure Code. The 
District Magistrate has agreed with him 
that s. 109, cl. (a) will not cover the 
case, but he had made the reference on 
the ground that the in ena caer 
el. of 
s. 109, and he has quoted the Full Bench 
ruling of this court reported in Emperor: 
v. Phuchai. (1) to show that cl. (b) will 
cover the circumstances, in that the per- 

(1) 113 Ind, Cas 417: £6 A L J 1257;10 AI Or, 
(r B) AIR 1929 All 33; 30 Or. Ld 115; 50A £09 


= 


434 > 


sons proceeded against did not give a 
satisfactory account .of themselves in.the 


. Sense in which those words- have been: 


interpreted by two at jeast- of “the 
Judges who formed the Full Bench on 
that occasion, 

The question before the Full’ Bench 


. was rather of the interpretation of cl. (a) 
. than cl. (b) of s. 109, Criminal Procedure 


Code, but the District Magistrate is right 
in saying that the opinion of two at least 
of the Judges was that failure to give a 
satisfactory account of himself in suspi- 
cious circumstances brings the case of 
the person proceeded against within the 


“scope of s. 109 (b). In the present case 


however, the Magistrate does not appear 
to have considered that the circumstances 
were’, suspicious, I do not think that 
I am:called upon to decide whether, if 
he .had held that the circumstances were 


“suspicious, he could have relied for sup- 


port on.the decision of the Full Bench 
quoted above. The question of whether 


| the circumstances are suspicious is mainly 
- & question of fact, and if 


; t a Magistrate 
is satisfied that the circumstances in 
which a person who is brought before 
him under s, 109, Criminal Procedure 
Code, was found are not suspicious and 
that there is no need for him to call 
upon that person to provide security it 
is not the part of the High Court to 
reverse his order and to demand security 


‘a year later on the ground that the cir- 


cumstances had been suspicious. Section 
109, Criminal Procedure Code, is one of 
the preventive sections which are to be 
employed by Magistrates for the preven- 
tion of crimes, and it must be rarely, if 
ever, that a High Court will feel called 
upon to reverse an order of a Magistrate 
refusing to demand security under any 
of those sections. It sometimes happens 
that a Magistrate demands security when 
he is not entitled to do so by the law, 
and then no doubt there is occasion for 
the High Court to interfere on the ground 
that the Magistrate has exceeded his 
power. In the case which was before the 
Full Bench the question before the court 
was one of the interpretation of the section 
and the court pointed out that the Sessions 
Judge had been wrong in law in inter- 
fering with the order of the Magistrate. 
In the present case the Magistrate has not - 
dealt at length with cl. (b) of s. 109, but 
as he clearly did not consider the cir- 
cumstances justified him in demanding 
security under cl. (b) it is quite unneces- 
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sary to go into the matter further. The 
is that the reference must be 
and is refused and the papers may be 
returned. 


N. Reference rejected. 


- PRIVY COUNCIL 
Appeal from the Allahabad High Court 
December 1, 1933 
Lorp MACMILLAN, SIR Jonn WALLIS 
“AND Siz GEORGE LOWNDES. 

Tan COMMISSIONER or INCOME TAX, 
UNITED PROVINCES or AGRA AND 
OUDH-- APPELLANT 
versus 
TEHRI-GARHWAL STATE, Turover 
RAM PRASAD, PRINCIPAL OFFICER— 

i RESPONDENT 

Income Tax Act (XI of 1922), 8s, 8,66 (5)—Govern- 
ment Trading Taxation Act (III of 1926), s 2— 
Assessee carrying on timber businessin British India 
—Assessment for profits earned in 1925-26 -High 
Court deciding that tax for 1926-27 was to be paid on 
profits earned in 1925-26 —Assessee found to have no 
taxable > income for 1926-27—Refund of sum - paid 
before reference, to assessee—Relation between parties 
governed by previous judgment not appealed against. 

The assessee State carried on a timber business in 
British -India resulting in considerable profits, ‘The 
State was not-subject to the Indian Income Tax Law 
during the year ‘925-26 but in 1926 the Government 
Trading Taxation Act was passed and it came into 
force on April 1,1926. The State was, in ‘the year 
1926, called upon to pay by way of income-tax and 
super-tax a certain amount calculated: .upon 
the“ profits earned in 1975-26; but contested its 
liability to taxation. On the question of the liability 
for assessment with reference to transactions which 
iook place before April 1, 1926, the High Court held 
that the tax which had to be paid by the State for 
the year 1926-27 was to be paidonthe amount of 
profits earned by it in the year 1925-26. A part 
payment had been made by the State before the 
reference, and basing itself upon the judgment it 
claimed the return of theamount on the ground 
that it had no taxable incomein the year 1126-27, 
The High Court held that the State was not liable 
to pay the balance and was entitled toa refund of 
the sum paid ; i 

Held, that the former judgment of the High 
Court, which was not appealed against, whether 
right or wrong, governed the relations of the parties 
and under s. 66 (5), Income Tax Act that judgment 
as a whole was binding between the parties, and 
that the assessee State was entitled to the refund of 
the amount paid. í 

Obiter —The intention of s. 3, Income Tax Act 
is not to treat thə income of the previous year 
merely asa measure of the unascertained income 
of the year of assessment, butto tax the assessee in 
the year of assessment upon the income received by 
him in the previous year. Inre Beharilal Mullick 
(1), referred to. jp 436, col. 2.) 

Messrs. A. M. Dunne, K. C., and R. P. 
Hills, for the Appellant. : 

Messrs. A. M. Latter, K. C., and W. 
Wallach, for the Respondent. 
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State, the respondent in this appeal, carried 


on a timber business in British ‘ndia, which. 


resulted in considerable profits. The State 
was nob during that year subject to the 
Indian Income Tax Law, but in 1926 the 
Government Trading Taxation Act was 
passed by the Indian Legislature and came 
Into force on April 1, that year. 
Section 2 of the Act is in the following 
terms: — 

2.—(!) Where a trade or business of any kind is 
carried on by or on behalf of the Government of any 
part of His Majesty's Dominions, exclusive of 
British India that Government shall, in respect of 
the trade or business and of all operations connected 
therewith, all property occupied in British India, 
and all goods owned in British India for the purposes 
thereof, and all income arising in connection there- 
with, be liable— :'’ 

(a) to taxation under the Indian Income Tax Act, 
1922, in the same manner, and to the same extent as 
in the like case a company would be liable; 

b) to.all other taxation for the time being in force 
in British India in the same manner as in the like 
case any other person would be liable. 

_ (2) For the purposes of the levy and collection of 
income tax under the Indian Income Tax Act, 1922, 
in accordance with the provisions of eub-s. (1), 
any Government tc which that sub-section applies 
shall be deemed to be a company within the ‘meaning 
of that Act, and the provisions of that Act shall apply 
accordingly. : ` 

(3) In this section the expression “His Mäjesty’s 
Dominions” includes any territory which is under 
“His Majesty's protection in respect of which a 
mandate is being exercised by the Government of 
any part of His Majesty’s Dominions.” : 7 
Assuming for the purposes of the present 
appeal that under this section the State 
became (as has been held in India) liable 
to taxation for the revenue year 1926-27 
upon the profits of its timber business, 
income tax would be chargeable under 
8.3 of the Act of 1922 in respect of its 
trading profits for the previous year, i. e., 
the year ending March 31, 1926 and 
super-tax would follow under s. 55, at the 
rates imposed by the Finance Act for the 
year. 


The State was accordingly in the year 
1926 called upon to pay by way of 
income-tax and super-tax sums totalling 
Rs. 43,294-14-0, calculated upon the profits 
earned in 1925-26. The figures are not now 
in dispute, but from the first the State has 
contested its liability to taxation. It ap- 
pealed from the original assessing autho- 
rity to the Commissioner, and from the 
Commissioner, upon a reference made by 
him unders. 66 (2) of the Act, to the High 
Court. h . 

Thisreference was heard by Mukerji and 
Niamatullah, JJ. on November 21, 
1929. Four questions of law had been 
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formulated by the,Corimissioner. Ques- 
tion (1).was upon the State’s contention. that 
the Act. of 1926 was not applicable to it. 
Questions (3) and (4) were concerned with 
the nature of its dealings in British India. 
Question (2) upon the answer to which their 
Lordships think that the result of the pre- 
sent appeal depends, was as follows:— > . 

(2) Whether, since the Government Trading Taxa- 
tion Act only came into force on April 1, 1926, 
there is any liability for assessment with reference to 
transactions which took place before that date? 

Upon this question the judgment of the 
High Court must be quoted in full: — 

“Now we come'to Question No, 2. The argument is 
that the income that is being taken into consideration 
for taxation accrued to the State in 1925-26, that the 
Government Trading Taxation Act came into force 
on April 1, 1926, and that, therefore, it would have 
no application to the income which was earned in 
the previous year (1925-26). On the face ‘of. it, this 
argument is very attractive; but in view;of the 
language employed in s. 3 ofthe Indian Income Tax 
Act we do not think that it has much force. The 
Tehri State, we have been told, has continued this 
business in years subsequent to 1425-26, snd the 
Income Tax Department has sought to assess it for 
the year 1926-27, The tax isto be paid in and, for 
that year. TheIncome Tax Department is armed 
with power totaxthe Tehri State any time after 
April 1, 1926 That being so, let us reads. 3 of 
Act XI of 1922. We have already read itonce 
before. Now, substituting the years with which 
we have to deal, the section would read as follows ;— 

“Where any Act of the Indian Legislature enacts 
that income tax shall be charged for the year 1926-27 
... bax, ...shall be charged for the year, 1926-27 
,.. in respect of all the income, profits and gains of 
the previous year (1925- 26)...” oth 

“This isthe natural reading ofs. 3 in view of the 
facts before us. lt seems to be quite clear to us 
that the tax which has to be paid by the Tehri State 
for the year 1926-27 is to be paidon the amount 
of profits earned by it in the year 1925-26. lf the 
State decided to stop its business, say, in the year 
1930-31, the tax paid by it im 1880-31, on the 
basis of the income of 1929-30, would be liable to 
be refunded, in so far as the income of the year 1930 
-31 fell short of the income earned in 1929-30." 


In the result the learned Judges were 
of opinion that none of the grounds taken 
by the State were tenable. ; 

By the time this judgment was delivered 
it had apparently been ascertained that 
the State badin fact no taxable income 
in the year 1926-27, though whether the 
business had been discontinued, as the 
High Court’seems to think, or whether it 
was only that no profits resulted, seems to 

uncertain. 

E part payment {of Rs. 25,000 had been 
made by the State before the reference, which 
left a balance of Rs. 18,294-14 due upon 
the demand of the income-tax authorities. 
The State, basing itself upon the judgment 
of the High Court, claimed the return of 
the Rs. 25,000 on the ground that it had 


436 
no taxable income in the year 1926-27. 
The Commissioner with equal confidence 
claimed yayment of the Rs. 18,2¢4-14-9, 
“A second reference was thereupon made 
to the High Court, this time by the 
Commissioner of his own motion, asking 
for the determination of the following ques- 

tions :— 

*(1) Does the judgment delivered by the High 
‘Court in Miscellaneous (ase No. 671 of 1929 on 
. November 2), 1929, operate of its own force to 
require the Income Tax Department to refund the 
sum of Rs. 25,000 paid by the Tehri Darbar, and to 
-refrain from collecting the balance of 
Rs. 18,294—14—0?_ . 

“ (2) If the answer to Question (1) is inthe nega- 
tive :— 

“ (a) Is the Tebri Darbar liable to pay the balance 
of Rs. 18,291—14—-0? 

“(b) Is the Teb1i Darbar entiled to a refund of 
the amount already paid, èe. Rs, 25,000? 

The reference was heard by the same 
two Judges as in the previous case, and 
their judgment was delivered in Novem- 
ber 6, 1931. They answered the first 
. question in the affirmative, and held that 
the State was not liable to pay the ba- 
lance of Rs. 18,294—14— 0, and that it was 
entitled to a refund of the Rs. 25,000. 

The learned Judges recited the passage 
from their previous judgment, which has 
been quoted above, and proceeded to 
interpret the language they had used, and 
the principle upon which their decision was 
based. They said:— 

“We have carefully read our order of [November 
21, 1929] and entertain no‘doubt as to what we intend- 
“ed to hold and did hold. Ona consideration ofs 2 
of the Government Taxation Act (III-of 1926), we 
“were quite clear that the liability of the Tehri State 
to pay the income tax arose for the first time after 
April, 1926, if it had assessable income in ‘British 
India after that date. ‘We proceeded to hold'that tke 
_ Tehri State was liable to pay income-tax on the 
income of 1926-27 which, for the purposes of assess- 

ment, was to be measured by the income 
received in the preceding “year (1925-26). We did 
not intend to hold and did not hold, nor is there 
anything to that effect in our order, dated’ November 
‘21,1929, that the Tehri State was liable to pay income 
tax on the income received before April 1, 1926, when 
the liability arose, that is, in the year 1928-26, the 
income of which year was imported into the considera- 
tion of the case merely as the basis of provisionally 
‘ascertaining’ the income of 1926-27, on which the 
stax ‘was demanded, It was for this reason that a 
‘reference to possible refund in some future year was 
made -by us. It is obvious that, if the income of 
the current year has to be taxed, the -exact 
“amount of income cannot be ascertained before the 
expiry of the year and that, if the tax ig assessed 
sand collected’on the basis of the income of the 
„preceding year, the question of refund must arise 
incagé the business is discontinued in that year,* if 
=the total income falls short of the income of the 
- preceding year, which'was assumed for the purpcsrs of 
ussessment as the income of the current year. This 


i *Note, The word “cx scums to havs dropped out 
ere, 


ay 
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process of reasoning and the assumption that the 
asseesment had keen made in respect of the income 
of 1996-27 were partly,at any rate, inepired by the 
view expressed in the order of the Income Tax Cem- 


.'missioner, dated March J4, 1928, and by the stzenuous 


opposition cflered on behalf of the Crown to the 
contention ef the Tehri State that the tax was claimed 
in respect of the inccme of the year 1925-26, Hold- 
ing, as we did, that the Tehri State had been assess- 
ed to tax in respect of the income of 1926-27, 
calculated provisionally on the basis of the income 
which had accrued in 1925—26, we repelled the 
objection of the Tehri State, The provision of refund 
in our onder in case of discontinuance of business 
in any future year in respect of which the tax” might 
be assessed and collected is an integral part of our 
orderand a necessary corollary to the ruleon which 
we upheld the assesement then under reference. It was 
notan obiter dictum.” f 

No inconsistency has been pointed out 
between the passage here cited and that 
quoted from the first judgment, and their 
Lordships think that this must be taken 
io be the meaning and effect of that judg- 
ment. | BINA a 

The Commissioner being dissatisfied with 
the decision of the High Court has appealed 
to His Majesty in Council, asking for its 
reversal, | ' 

The principal ccntention on his behalf 
is that the learned Judges have misconstru- 
ed s. 3 of the Act of 1922; that the inten- 
tion ofthe section is not to treat the income 
of the previous year merely as a- measure 
of the unascertained income of the year 
of assessment, but to tax the assessee in 


‘the year of assessment upon the income 


received by him in the previous jear, and 
that this is clearly .ccmpelent in the case 
of the Tehri-Garhwal State under the Act 
of 1926. It is contended that thougk tke- 
theory adopted by the learned Judges’ may 
have been right under the provisions of 
ibe previovs Income Tax Act of 1918,"a 


. definite change of system was made by the 


Act of 1922, and reliance is placed in this 
connection upcn a decision of the Valcutta 
High Court, In re Beharilal Mullick (1). 
Their Lordships think that there is much 
force in there contentions, und if the ques- 
tion they had to, decide on the present ap- 
peal were merely as to the true meaning 
of s. 3 of the Act of 1922, they might -be 
prepared to endmee the view taken by 
Calcutta High Court. But that is not the 


position in the cage now before them. “The 


former judgment of November 21, 1929, 
was not appealed against, and whether 
right or wrong, must govern the relations. of 


the parties in the particular case. It is 


to be noticed that under s. 66 (5) of the. Act 
of 1922, the judgment of the High Court is 
(1) 103 Ind. Cas, 609; 54 O 630; A 1 R1927 Cal. 


“063; 31 O W N 507, 
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to contain the grounds upon which the 
decision is founded: that a copy of the 
judgment is to be sent to the Commissioner, 
and that the case is to be disposed of by 
the income-tax authorities ‘“conformably 
to such judgment.” Under this provision 
their Lordships think that the judgment aga, 
whole is binding. between the parties in 
the particular case. If the judgment 
expounded a wrong construction of. the 
Act, as the appellant now contends, an ap- 
peal against it was open, and there is no 
other- precedure by which it could be cor-. 
rected. 

On‘the assumption, which their Lordships 


are satisfied must be made for the purposes , 


of the-present appeal, that s. 3 of the Act 
was to be construed in the way the learned 


Judges construed it, they think that the - 
consequences would follow which have. been. - 


ascribed to this construction in the judg- 


ment’ now under appeal; that the 'respond- . 


ent ` State would be relieved from the de- 


mand for payment of the Rs. 18,294—14—0, 


and would be entitled to repayment 
ofthe Rs. 25,000. In their opinion, there- 
fore, the appeal fails and should be dis- 
missed with costs, and they will humbly 
ae His Majesty accordingly. 
Appeal dismissed. 

Solicitor for the Appellant.—Solicitor, 
India Office. 

Solicitors for the Respondent. — Messrs. 
Hy. 8. L. Polak & Co. 





_ ALLAHABAD HIGH COURT 
First Appeal from Order No. 48 of 1933 . 
November 22, 1933 
YOUNG AND BAJPAT, Jd. 
Musammat DULIA AND ANOTHER 
—-DEran DANTS—APPELLANTS 
versus 

RAM NARAIN—PLatntler AND OTAERS— 

; DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLIITI, 

“1, el. (a) as amended by Allahabad High Court— 
Fiffect of the amendment -Order remitting only cer- 
tain issuesto the lower Court—Applicability. 

Under. 0, XLII, r. 1 cl ta), Civil Procedure 
(ode; amended by the Allahabad «High 
Court; ‘only those orders are appealable where 
the entire case has been transferred from 
the first Appellate Court to the trial Oourt and 
not' where only certain issues have bsen remitted. 
The amendment does not make every order appeal- 
able by which proceedings even fora short time 
have been-sent back to the trial Oourt. Sarabjit 
Singh v. Farahatullah Khan (l) and Moti Lal v. 
Nandan (2), referred to, 

F. A. from an order ofthe Subordinate 
Judge, Allahabad, dated January 26, 1933. 

Mr. Ambika Prasad, for the Appellants, 
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Judgment:—This is an appeal from 


- the following order of the court below dated 


January 26, 1933:— 

“For the ends of ‘justice itis necessary to obtain 
definite findings © from, ihe trial: Cours on the 
following issues... i.. „The findings thall Fe returned 
to this court within’ ‘six-weeks and the parties will 
ree at liberty to" file objections.thereto, according - to 
aw.” ` 
A preliminary objection has been taken 
on behalf'of ihe responden:s that n) appeal 
Jles to this court from an order. by which: 
the Appellate: Court has. framed, certain. 
issues and: referred them for trial to the: 
first court. The reply of learned Counsel on, 
behalf of the appellants is that by reason, 
of.a recent, amendment by the Allahabad 
High Court in O. XLII, r: 1, cl (u) an 
appeal has been permitted. Order UTE. 


r. 1, cl. (u) before. the. amendment, stood, ag: 


follows: — 

“An order under r. 23, O. XLI, remanding.a- casa’ 
where an appeal would lie, from-the- decree of the 
Appellate Court ” 

After the amendment the rulei is as- fol- 
lows :— 

“Any order remanding a case where an appeal 
would liefrem the decree of the Appellate Court.” 
It is, therefore, contended that the; 
amendment has made every order appeal-. 
able by which proceedings even for a short. 
time have been sent back to the trial Court. 
That is not the real reason or meaning of 
the amendment. The amendment was: 
made because it happens that sometimes 
an order of remand is made which does’ 
not come within the four corners of the: 
language of r. 23 0f O. XLI. of the Civil: 
Procedure Code and yet such an order of 
remand is justified inasmuch as it is passed: 
in the exercise of the inherent jurisdiction, 
of the court or under the provisions of 
s. 15],'Civil Procedure Code. But only- 
those orders are appealable where the 
entire case has been transferred from the 
first Appellate Court to the trial Court and 
not where only certain issues, have been 
remitted. The same view was taken by: 
the Oudh Chief Court where also the 
amendment of cl. (u) has been similar to 
ours, in the case of Sarabjit Singh, v. 
Farahatullah Khan (1), and the case of 
Moti Lal v. Nandan (2) also lends.support 
to our view.. Upholding the, preliminary: 
objection, we dismiss this appeal with 
Eoy 

Appeal dismissed. 

ay 127 Ind. Oas. 38; AI R1930 Oadh 366; 7 0 W. 


N 594; Ind. Rul. (1930) Oudh 449, 
(2) i21 Ind, Ois, 545: (1930) A L J454; A TR 1930- 


All, 122; Ind, Rul. (1930) All, 161. 
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PRIVY COUNCIL | 
Appeal from the Calcutta High Court 
November 16, 1933 
. Lorn MAOMILLAN, SIR Joan WALLIS AND 
Siz Grorer LOWNDES 
RAJANI KANTA PAL— APPELLANT 
VETSUS 
Sreemati SAJANI SUNDARI DASSYA 
— RESPONDENT. 

Hindu Law—Dayabhaga School—Maintenance— 
Moral liability of father to maintain son's widow — 
Whether becomes legal liability in the hands of his 
sons— Liability, if restricted to amount of estate to 
which they, suceeed—Rate of maintenance— Princi- 
ples of assessment—Assessment by High Court— 
When can be . reviewed—Privy Council- Prac- 
tice, 

Under the Dayabhaga School of Hindu Law the 
liability ofa father-in-law towards the widow of 
his son is amoral liability but that liability when 
transmitted tohis sons on his death becomes in 
their persons, a legal liability the measure of which 
ig restricted tothe amountof the estate to which 
they succeed from their father. 

In estimating the amount of maintenance to be 
awarded tothe lady, the sum should be such as 
would enable the lady to live as faras may be 
consistently with the position of a widow in some- 
thing like the same degree of comfort and with 
the seme reasonable luxury of life as she had in 
her husband's life-time, with due regard to the fact 
that there may be circumstances in which the past 
mode of life of the widow has been demonstrably 
on a penurious and miserly scale, or, on the other 
hand on a quite extravagant scale, having regard to 
the total income of the husband, If the scale 
was suited to his position in life, that is a sound 
point from which to start the estimate. Ekradesh- 
wari Bahuasin v. Homeshwar Singh .(1), relied 


on. 
“Where it appears that the High Court applied 
their minds exactly to the question which it was 


proper for them to consider, and they have arrived 
ata conclusion in conformity with the principles 
laid down by their Lordships of the Privy Council, 
and it has not been ehown that the High Court 
proceeded upon any inadmissible evidence or com- 
mitted any srroras regards the principles applicable 
to the case, their Lordships will not review the matter 
in respect of the amount of maintenance awarded. 


` Mr. W. Wallach, for the Appellant. 

Mr. J. M. Pringle, for the Respondent. 

Lord Macmillan.—This is a suit in 
which one Sreemati Sajani Sundari Dassya 
widow of. the late Jadu Nath, sues for 
maintenance and the recovery of certain 
ornaments, the defendants tothe suit being 
her brother-in-law, Rajani Kania Pal 
and others’ who are called as represen- 
tatives of her late father-in-law, Madan 
Mohan. 

In the first court the plaintiff was held 
disentitled to any maintenance, though 
she recovered, their Lordships understand 
the value of the ornaments which she 
claimed, but the learned Judge indicated 
that if there was any legal liability for 
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maintenance the appropriate allowance 
would be at the rate of 20 rupees per 
month. 

On the case being taken to the High Court 
the judgment of the Subordinate Judge 
was in part recalled and liability was held 
to be established against the defendants for 
the maintenance ofthis lady, and the rate 
of maintenance was fixed at 80 rupees 
per month. 

In the present appeal, Counsel on. behalf 
of the defendant, Rajani Kanta Pal, now 
the appellant, endeavoured to persuade 
their Lordships that there was no legal 
ground: of liability for maintenance. That 
contention their Lordships regarded as 
hopeless. The liability of Madan Mohan 
towards the widow of his son was, no 
doubt, on the authorities, a moral liability, 
but that liability, when transmitted to 
his sons on his death, became, in their 
persons, a legal liability, the measure of 
which, however, was restricted to the 
amount of the estate to which they succeed- 
ed from their father. These principles 
of law have been established by authori- 
tative judgments and are applicable to a 
family governed, as was this family, by 
the Dayabhaga Law. The matter is not 
one which ean be reopened before their 
Lordships. ; 

This view having been indicated to 
Counsel, the only question which remained 
was whether the extent of the maintenance 
which had been fixed for this lady by 
the High Cout was or was not excessive. 
Their Lordships have before them. what 
fell from Lord Shaw in delivering the 
judgment of the Board in the case of 
Ekradeshwari Bahuasin v. Homeshwar 
Singh (1), where, as here, a maintenance 
award of the High Court was in question :—- 

“The Courts below fixed the maintenance of the 
appellant at 4,200 rupees jer annum. The learned 
Subordinate Judge in doing so says this: ‘This 
sum, I think, would enable tha lady to live as 
far as may be consistently with the position of a 
widow in something like the same degree of comfort 


and with the same reasonable luxury of life as she 
had in her husband's lifetime,’ That is as near to 


- principle as can be got in such cases, and, with 


the addition to be presently noted, their Lordships 
entirely approve of that view The addition is this; 
that there may be circumstances in which the past 
modeof life of the widow has heen demonstrably 
on a penurious and miserly scale, or. on the other 
pandon a quite extravagant scale, having regard to 
the total income of the husband Butif, as may be 
readily assumed, in sucha case as the present, the 


(1) 116 Ind. Cas. 409; 561 A 182 atp. 187: 3 
0 wW NOE IoP LT 45; ALR 1999 PO io 
(2929) a E A 695; 49 Wo L'J 579; 3L Bom. L R 816: 

; 1; 57M L J 50; (1929) M W 
N 468; 8 Pat, 840 (P 0). ND 
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scale was suited to his own posision in life, that is a 
sound point from which to start the estimate = 

"Now, in the present case, so far as the 
circumstances of the parties are concerned, 
there does not appear to be anything to 
indicate that the sum of 80 rupees per 
month was fixed on any wrong principle. 
No doubt if it could be shown that the 
High Court had erred in law by applying 
an inapplicable principle in measuring 
the ‘amount to be awarded to the plaintiff, 
there might be justification for review by 
their Lordships; but in this case Counsel 
has failed to draw their Lordships’ atten- 
tion to any such error inlaw. The learned 
Judges of the Figh Court in their judg- 
ment say this: — 

“It bas been attempted to be shown on behalf of 
the defendants by reference to certain income tax 
papers that Madan Mohan's income from his business 
was assessed with a tax less than 200 rupees per 
year. The papers are perfectly worthless as indicating 
the value of Madan Mohan's estate. As regards 
Ex. 4, the Subordinate Judge perhaps made a mistake 
but that Madan Mohan’s estate is valued at several 
lacs there is no question The principles of assess- 
ment have been explained by their Lordships of 
the Judicial Committee in the case |just alluded to], 
Bearing those principles in mind, we would fix the 
maintenance at 80 rupees per month. This amount, 
we think, will enable the plaintiff to live with the 
same degree of comfort and with the same reason- 
able luxury and neitheron too penurious or miserly 
nor on too extravagant a scale." 

It is perfectly clear that the learned 
Judges of the High Court applied their 
minds exactly tothe question which it was 
proper for them to consider, and they have 
arrived at a conclusion in conformity 
with the principle laid down by this 
Board. Counsel has entirely failed to 
show their Lordships that the learned Judges 
of the High Court proceeded upon any 
evidence which was inadmissible or com- 
mitted any error as regards the principles 
applicable to the case. 

In these circumstances their Lordships 
have no hesitation in arriving at the 
conclusion that they must humbly advise 
His Majesty thatthe appeal be dismissed. 

The respondent in this case is appearing 
in forma pauperis, and accordingly she 
will have such costs as are appropriate in 
the case of a respondent in forma pauperis 
who has been successful. 

N. Appeal dismissed. 


Solicitors for the Appellant. -Messrs. Hy, 
S. L. Polak & Co. 

Solicitors for the Respondents.—Messrs. 
Watkins & Hunter. 
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=, PATNA HIGH COURT 
Criminal Revision Petition No. 410 of 1933 
September 8, 1933 
Monammav NOOR, J. 
RAMASIS SINGH PETITIONER 
VETSUS 
BHOLA SINGH AND OTAERS—OPPOSITE 
PARTIES. 

Criminal Trial—Complaint filed before Magistrate 
empowered to take cognizance of tt—Courses before 
him—Power to send case to another District himself, 

When a complaint is filed before a Magistrate of 
which he is empowered to take cognizance he has 
only three alternatives left to him: (1) either to 
dismiss the complaint if he does not believe it to 
be true, or (2) to direct an enquiry under s. 20? or 
(3) to issue his process for the attendance of the 
accused. He has no power to send the case to another 
district himself Ifhe is a Magistrate empowered 


to make over a case to another Magistrate 
for ‘enquiry and trial he can do so within 
the limita of his own jurisdiction, but 


the law has not given him power tosend the case 
outside his jurisdiction. The complaint is in the eye 
of the law still pending before him, 


Or. R. P. from the Sub-divisional Magis- 
trate, Arrah, dated June 23, 1938. 
Mr. Harinandan Singh, for the Petitioner. 


Order.—The petitioner filed before the 
Subdivisional Magistrate of Arrah a com- 
plaint under s. 420, Indian Penal Code, 
on the allegation that the accused bargained 
to give him in marriage a Rajput girl 
and thereby induced him to part with a 
sum of Rs. 640, but instead gave a girl- 
of Kurmi caste. The learned Magistrate 
after recording the complaint thought 
that as the accused and some of the wit- 
nesses belonged to the District of Cham- 
paran the case could better be tried there 
and forwarded the complaint to the 
Magistrate of that district for disposal ac- 
cording to law. The view of the learned 
Magistrate about the convenience in trial 
may be correct, but unfortunately his pro- 
ceedings are not warranted by the Ori- 
minal Procedure Code. Whena complaint 
is filed befure a Magistrate of which he 
isempowered to take cognizance he has 
only three alternatives left to him: (1) 
either to dismiss the complaint if he does 
not believe it to be true, or (2) to direct an 
enquiry under s. 202 or (3) to issue his 
process for the attendance of the accused. 
T do not find that he has any power to send 
the case to another district himself, Cer- 
tainly if he is a Magistrate empowered 
+0 make over a case to another Magistrate 
for enquiry and trial he can doso within 
the limits of his own ‘jurisdiction, but 
the law has not given him power to send 
the case outside his jurisdiction. The com- 
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plaint is in the eye of the law still pending 
before him.. 

The order of the Sub-divisional Magis- 
trate of Arrah forwarding the case to the 
Magistrate of Motihari is set aside. He 
js directed to proceed with the complaint 
according to law. The Magistrate of 
Motihari isalso directed to send back the 
papers to the Magistrate of Arrah. Any 
orders passed by him since the papers 
were received by him are set aside. A 
copy of this order will be sent both to 
the Magistrate of Arrah and Motihari. 
Should any party feel any inconvenience 
on account of the trial being held at Arrah 
they have their remedy by moving ahigher 
tribunal. 

N: Order accordingly. 





RANGOON HIGH COURT, 
Criminal Appeal No. 1081 of 1933 
August 29, 1933 


. OUNLIPER, Acta. O.J.anp BAGULEY, J: 


NGA TIN HAN— APPELLANT 
VETSUS 
EMPEROR—OprprosıTe Party. 

Penal Code (Act XLV of 1860), s. 802—Stab 
wound puncturing liver and diaphragm—Death— 
Murder, if committed—Crown case not satisfactory 
—Defence of alibi rather  satisfactory—Benefit of 
doubt—Criminal trial, 

here a person was killed by a stab wound 
between the 9thand 10th ribs which punctured 
the liver and the diaphragm : 

Held, that in view ofthe nature of the wound, 
there was no doubt that, in the absence of extenuat- 
ing circumstances, the man who inflicted the wound 
was, guilty of murder. b 

Where the Crown case was not very satisfactory 
and the alibi evidence was considerably better 
than that usually put forward in criminal cases 
though, not entirely satisfactory : 

Held, that there was an element 
regards the guilt of the accused 
acquittal was proper. 


- Cr. A. from an order of the Additional 
Sessions Judge,Maubin, dated July 26, 1933, 
Mr. Maung Myint, for the Appellant. 
Mr. C. H. Gaunt, for the Crown. 
Baguley, J.—The appellant Tin Han has 
been sentenced to death under s. 302, 
Indian Penal Code, for the murder of 
one Hpu Saung. According to the medi- 
cal evidence Hpu Saung was killed by 
a stab wound between the 9th and 10th 
ribs which punctured the liver and the 
diaphragm. It is said to have been on 
the “posterior axillary line,” and unfor- 
tunately there is no medical diagram on 
any of the files to show exactly what is 
meant by this expression but it sounds 


of doubt as 
and hence an 
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as though the wound must have been , 
somewhat behind a vertical line drawn 
downwards through the middle of. the 
armpit. The direction of the wound is: 
said to have been from behind, inwards, _ 
forwards and downwards, which suggests- 
that it may well have been inflicted by’ 
a man standing behind his victim. In. 
view. of the nature of the wound, there- 
canbe no doubt that in the absence of., 
extenuating - circumstances, the man who. 
inflicted this wound must be guilty of- 
murder. The question which the court- 
has to decide is whether it has been pro-: 
ved that Tin Han was the man who in-- 
flicted it. [After discussing the evidence for:- 
the prosecution his Lordship continued:]- 
The defence of the appellant falls into two 
parts. The first part consists of the state- 
ments of several witnesses who say they 
came on the scene immediately after the- 
stabbing and at that time Ba Nyein and: 
everybody else said that they did not 
know who had stabbed Hpu Saung. In 
view of the fact that Tin Han's name. 
was mentioned in the First [nformation: 
Report and that admittedly Tin Han-was. 
detained at the Police Station though not- 
formally arrested even before the Sub-’ 
Inspector of Police went out to begin his 
investigation this portion of the defence 
is palpably false. The second portion of 
the defence is an alibi, which is rather. 
better supported or perhaps one should- 
say supported by a better type of. wit- 
ness than the ordinary rontine. alibi put- 
up in criminal] cases. 

The appellant said that he was on. his 
way to consult his lawayer, one Sein Pe,. 
and he went to Sein Pes house getting. 
there about half past five or so. He. 
found Sein Pe who was engaged in play- 
ing a game of cards with- another Pleader 
Ba Chit Tin,.and two school-masters, Kin. 
Maung and On Pe. They say that Sein 
Pe asked Tin Han if his business was 
urgent and on being told that it was not, 
he was asked to wait till the game of 
cards was over. He did so and the game of 
cards was carried ontill eight o'clock, 
and these four card players all say that 
Tin Han was there the whole time. One 
would have thought that people playing 
cards would have been more interested 
in their cards than the presence of an 
onlooker; but they do definitely swear that 
he was there; and that he did: go there, 
and the fact of his having gonethere is to 
some extent supported by the prosecution 
witnesses, Mya Din and Ma Hla Tin both 
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say that when he left them somewhere 
about half past five, he remarked that he 
was going to Sein Pe’s house. and another 
prosecution witness, Po Tha Zin a ten- 
house-gaung, says that about half an hour 
before it became dark; he happened to- 
pass: Sein Pe’s house and he noticed 
Sein Pe, BaChit Tin and some others sit- 
ting in a circle in Sein Pe’s house, and 
he also saw Tin Han sitting on the-panat- 
chut. . 

It is not easy in this case to decide- 
where the truth lies; butin view of. the. 
not-over-satisfactory nature. of the case 
for the Crown combined with 
the: fact that the alibi evidence is- con- 
siderably better than that usually put 
forward in criminal. cases» although. by. 
no means entirely satisfactory, we think. 
that. there is an element of doubt as- 
regards the guilt of the appellant, and. 
we therefore set aside his- conviction and 
sentence and direct that he be. acquitted and 
released so far as this-case is concerned. 

Cunliffe, Actg. C. J.- I agree. 

N. Conviction set aside. 


ALLAHABAD HIGH COURT 7 

Civil Revision Application No. 11 of 1933 
October 23, 1933 
: KING AND COLLISTER, JJ. 

KALI RAM.AND ANOTHER -DEFENDANTS 

— Å PPLICANTS 
Versus 
DHARMAN AND. ANOTHER - PLAINTIFFS — 
Opposita PARTIES. 

Civil-Procedyre Code Act Vi of 1908),. s. 115, O. 
XXIII, r. 1—Permissionto withdraw suit— Whether: 
can be granted only if there are formal defects— 
Discretion of court—Court of Hevision finding that 
discretion was not properly exercised —Order of trial 
Court, if can be interfered with. 

Where acourt, having jurisdiction to. entertain an 
application-underO KALII, r.. }, Civil Procedure 
Code, has come to the conclusion that there was some 
ground for allowing the suit to be withdrawn, then 
the order- cannot be challenged: under s.. 115, Oivil 
Procedure (ode, even if it-be found that the court 
had’ exercised a wrong discretion in granting the 
application, Jhunku Lal v. Bisheshwar Das (1), 
Nannhu v. Roshan Singh 2), Kampta Prasad v., 
Ram Ratan (3}, Hasan Ali v, Lachhman Prasad 
(4), Chandrika Lalv, Sami Nath (5) and Jagdambe 
Prasad v. Hari Lal (6), followed. 

Under O XXIL, r 1, Oivil Procedure Code, the 
court’ has authority'to pass an order upon’ any 
grounds which appearto the court to be sufficient 
grounds, whether they are inthe nature of formal 
defects or not. 

Where the plaintiffs wish to adduce fresh evidence 
to fillup the gaps in their case and, therefore, want 
an opportunity of having the case tried over again, 
the`court will not be exercising its discretion properly 
ia allowing the suit to be withdrawn, |p: 412, col. 
il. 
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C. R. A, against an order of the Addi- 
tional Subordinate Judge, Meerut,. dated: 
November 21, 1932. 

Mr. Basudeva Mukerji,. for. the: Appli- 
canis. . f 

Mr. Panna Lal, for the Opposite Parties.. 

Judgment. -This-is an application: for: 
revision of an order passed by the lower. 
Appellate Court under. O. XXIII, r. 1 per-- 
mitting the plaintiffs to withdraw’a suit: 
with liberty to institute a- fresh suit in: 
respect-of the.same subject-matter.. 

The suit was- for’ posession. of. certain: 
property, on the ground: that the. plaintiffs: 
are the next heirs-of the last male owner. 
The principal defence was that the. plaine ` 
tiffs were not.the next reversioners-and-that. 
the: pedigree. which. they: set up, was-wrong, : 
The.trial Court dismissed. the- suiti on- the- 
ground. that the plaintiffs. had. failed. to, 
prove their pedigree, The plaintiffs: appeal» 
ed and-the appeal was argued at length: 
before the lower Appellate. Court-;, but: at. 
this late stage the plaintiffs asked. for. per-- 
mission to withdraw their suit. and: appeal, 
with liberty to institute a fresh: suit in: 
respect: of the same subject-matter. Per-- 
mission was granted as prayed! Hence: 
this-application.in revision. 

For the applicants it is. argued. that. the- 
court. below had. no: jurisdiction. to: grant’. 
permission for withdrawal and institution: 
of afresh suit upon the. grounds: stated: in: 
its order. The-grounds: given bythe. court? 
below-are that. the case was-not properly: 
conducted. on behalf. of the. plaintiffs, who: 
are minors, and. that their. guardian: wass 
an:ignorant woman ; that some: formal: evi 
dence had nob- been: produced ;. and. thaty 
some defective evidence which. the- trial: 
Court. held to be inadmissible had been: 
produced: in proof of the plaintiffs’ pedigree;. 
On these grounds the court held: that- it. 
was: a proper case for passing: an’ order: 
under O. XXIII, r. 1. 

The argument of the applicants’ learned: 
Advocate is that there is no formal. defect) 
such as would justify an order under 
O.: XXIII, r. 1. (2) (a) and that the “other 
sufficient grounds” mentioned-in sub-r, (2); 
(b; must be a construed as being grounds: 
of a similar nature to the grounds mention- 
ed in the sub-r. 2 (a), that- is, they should. 
be-something of the nature of formal defects:: 
No clear authority has been laid before’ us: 
for. interpreting the rule in this mannen 
and the rule can be interpreted so as. to: 
give the court authority to pass an: order 
upon any grounds which appeared to it to 
be “sufficient grounds,” whether they are 
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in the nature of formal defects or not. In 
the present case, it must be noted, that the 
court below passed an order ata very 
late stage of the case. In the trial Court 
the plaintiff never asked for permission to 
withdraw their suit with liberty to in- 
stitute a fresh suit. Even in the court 
below, the case was fully argued out and 


only at the last moment did the plaintiffs 


think of applying to withdraw the suit. 
For this reason alone we think that the 
order passed by: the court below would be 
difficult to be upheld upon its merits. The 
reasons : given for the order moreover, do 
not seem to us very convincing. It practi- 
cally means that the plaintiffs wish to 
adduce- fresh evidence to fill up the gaps 
in their case, and therefore want an 
opportunity of having the case tried over 
again.. If we considered ourselves entitled 
to set aside the order of the court 
below merely becauseit did not appear to 
have exercised a proper discretion, we should 
be prepared to do so. 

For the respondents however, we have 
been referred toa series of rulings of this 
High Court showing that the view has con- 
sistently been held that when the court has 
applied its mind to the question of per- 
.mitting the withdrawal of a suit under 
O. XXII, r. 1 (2) and has exercised its dis- 
cretion, its order should not be interferea 
with by the High Court in the exercise of 
its revisional powers. The leading case on 
this point in this court: is that of Jhunku 
Lal v. Bisheshwar Das (1). The facts of 
the case were as follows. A suit had been 
instituted in the Munsii’s Court. After the 
evidence had concluded and either during 
or after the arguments, the plaintiffs 
applied for leave to withdraw with liberty 
to bring.a fresh suit, They based their 
application upon the fact that they had 
failed to give formal proof of a plaint which 
was essential to their success. The court 
granted leave to bring afresh suit. Upon 
an application in revision against this 
order, it was held bya Divisional Bench 
of two Judges, that the court had juris- 
diction to grant leave to the plaintiffs to 
bring a fresh suit, and the fact that the 
court may have exercised, and probably 
did exercise, a wrong discretion in grant- 
ing the plaintiffs application was not 
sufficient to bring the case within the 
purview of s. 115 of the Code of Civil 
Procedure. This ruling has been followed 
~ in a series of rulings of this court, viz., 


1) 46 Ind, Oas.71; 40 A 612; 16 A L J 495. 
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Nannhu v. Roshan Singh (2), Kampta 
Prasad v. Ram Ratan (3), Hasan Ali v. 
Lachhman Prasad (4), Chandrika Lal v. 
Sami Nath (5),and Jagdamba Prasad v. 
Hari Lal (6). The last mentioned case 
was decided by a Bench of two Judges 
and it was clearly held that where a court 
had jurisdiction to entertain an application 
under O. XXIII, r. 1, and came to the 
conclusion that there was some ground for 
allowing the suit to be withdrawn, then 
the order could not be challenged under 
s. 115 of the Civil Procedure Code, even if 
it be found that the court had been 
exercising a wrong discretion in granting 
the application. The learned Advocate for 
the applicants has not been able tocite 
any ruling of this court in which a contrary 
view has been taken since the decision in 
the leading case of Jhunku Lal v. Bishesh- 
war Las (1). We think that we are bound to 
follow the view which has been consistently 
taken by Benches of this court from the 
year 1918. According to this view although 
we have already expressed our opinion 
that the court below did not exercise a 
right discretion, nevertheless, we should 
not interfere inthe exercise of our revisional 
powers. 

The application is therefore dismissed 
with costs. 

N. Application dismissed. 


(2) 74 Ind, Oas. 112; A IR 1924 All, 121. 
13) £6 Ind, Cas. 4£0;24 A L J 721; A 1 R1926 All 
8 
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(4) 103 Ind. Cas. 372; 25 A L J 838. 
(5) 115 Ind. Cas, 124; 26A L J 774; 50 A 835; AT 

R 1929 All. 133 
(6) 125 Ind Oas. 580, (1930, AL J 1209; Ind. 

Rul, (1980) All. 724. 


MADRAS HIGH COURT 
Appeal Against Order No. 53 of 1928 
October 5, 1933 
SUNDARAM CHETTY AND PAKENHAM 


Warsa, JJ. 
THALLUR NARASIMHULU SETTY 
- APPELLANT 


: VETSUS 
KOTHA SESHAYYA, ADJUDICATED 
INSOLVENT, REPRESENTED BY TAB OFFICIAL 

RECEIVER, NELLORE— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 15l— 
Inherent power to correct apparent errors made 
under misapprehension—Adjourning hearing of case 
without notice to party--Dismissal—Inherent power 
to review order of dismissal. 

Where an insolvency petition stood adjourned for 
hearing to January 22, 1926, but the court ad- 
journed the hearingto December 22, 1925, without 
notice to the insolvent, and an application for 
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discharge filed within six months from January 22, 
19 6, wae dismissed as being outof time, but the 
dismissal and the annulment order were subsequently 
set aside by the court: 

‘Held, that the court wasnot wrong in exercising 
its inherent power to set right a mistake made by 
the court in passing the annulment order, notwith- 
standing the restrictions contained in the Insolvency 
Act andthe Civil Procedure Code,in the matter 
of applications for review. Muthu Pillai v. 
Lakshminarayan (1) and Venkatappayya v. Punnayya 
(2), referred to, 


Appeal against the order of the District 
Court of Nellore dated August 26, 1927, 
and made in I. A. No. 312 of 1926 (I. P. No. 
14 of ey 

Mr. T. V. Ramanatha Ayyar for Mr. T. 
V. Venkatarama Iyer and Mr. S. Sitarama 
Ayyar, for the Appellant. 

Mr. P. Venkataramana 
Respondent. 

Judgment. In this case we find that 
the order of the learned District Judge is 
substantially one passed in the exercise of 
his inherent powers to rectify an error 
apparent on the face of the record, or an 
error due to a misapprehension of the actual 
state of facts borne out by the record. It 
is beyond dispute that the original I. P. 
which stood adjourned for hearing to 
January 22, 1926, was advanced to De- 
cember 22, 1925, and disposed of by the 
court, without notice to the insolvent. 
The Insolvent applied for discharge within 
six months from January 22, 1926. His 
application would be within time, if the 
inherent power was taken up on the 
adjourned date of hearing and the order 
of adjudication was passed on that date. 
But the court acted under a misapprehen- 
sion in dismissing his first application for 
discharge as out of time, and as a con- 
sequence of the dismissal annulled the 
adjudication. An error of this kind has 
been held to be one apparent on the face 
of the record Muthu Pillai v. Lakshmina- 
rayan (1). If so, according to the view 
expressed ina recent Full Bench decision 
of this High Court Venkatappayya v. Pun- 
nayya (2), it is umnecessiry to consider 
the “provisions of the Insolvency Act or 
the Code of Civil Procedure, which place 
certain limitations on the rights of parties 
to apply by way of review or in any other 
manner, 
` In the circumstances of this case, we think 
the District Judge was not wrong in ex- 
ercising his inherent power to set right a 


(1) 111 Ind, Oas. 80; 6 R254; AI R 1923 Rang 
177 


Rao, for the 


(2) 145 Ind. Cas. 316: 38 L W 257 at p. 263: (1932) 
MW ON 153:65 M LJ 173;6 R M 50; A I R 1933 
631. 
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mistake made by the. court, 
annulment order. 

In this view it is unnecessary to consider 
the other points raised in the course of the 


in passing the 


arguments. We, therefore, dismiss ‘the 
appeal with costs. e 
-N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision No. of 1933 
November 18, 1933 
< BENNET, J. a 
Thakur GANESH PRASAD SINGH— 
DEFENDANT —APPLIOANT : 
versus 
Thakur BECHU SINGH Puatntirr— 
Opposite Party. 

Contract Act (IX of 1872), 8. 2--Consideration, if 
should be some benefit received by obligor—-Loan of 
money—Defendant signing stamped receipt for money 
required by third person—Implied promise to pay— 
Suit for money ~Proof of terms of promise to pay-- 
Admissibility of — Evidence Act (I of 1872), 8. 91. 

‘Consideration’ for a contract need not necessarily 
be some benefit received by the obligor Where 
the written statement to a suit for money ient 
alleged that another person desired to borrow money 
and that as defendant had got good credit, this 
person got the defendant to sign a memorandum or 
stamped receipt: 

Held, in view of the definition of ‘consideration’ 
in s. 2, Contract Act, there would be consideration 
in the case pleaded in the written statement. _ 

Where there is no written promise to pay, 8 91, 
Evidence Act,does not apply and where there is no bar 
from the existence ofa promissory nole which is not 
sufficiently stamped, then there is no reason why 
the terms of the promise to pay should not be held 
to be proved by evidence, Those terms may either 
be proved in such acase by oral evidence or by cir- 
cumstantial evidence. Chaudhury Karan Singh v 
Lal Singh (1), distinguished, . 5 

Where the defendant desired that money should 
be lent to his friend, and the deféndant approached 
the yonni who was a money-lender, and the plain- 
tiff lent the money to the defendant on his acknow- 
ledging that he received it . 

Held, that the circumstances gave rise toan implied 
promise to repay the loan, as the plaintiff would 
not have lent the money if he had not understood at 
pe time that the defendant intended to repay the 
oan. i 

O. R. App. against the decree of the Small 
Sous Court, Benares, dated August 10, 
1933. 

. Messrs. K. D. Malaviya and Gadadhar 
Prasad, for the Applicant. 


Judgment.—This is an application in 
revision against a decree of the Small Cause 
Court Judge. The first ground sets forth 
that the suit is based on an alleged pro- 
missory-note which contains no ‘promise to 
pay or anything else which would consti- 
tute it a pro-note. There is nothing what- 
ever inthe record to support the allega- 
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tions in this ground. The suit was not 
based on an alleged promissory note. 
Learned Counsel examined the plaint with 
the.desiré to prove his allegation, but the 
plaint does. nob support the ‘allegation : on 
the contrary the plaint sets forth in para. 2 
that. according to the desire of the defen- 
dant the plaintiff paid the defendant 
Rs. 500 and the defendant signed a stamped 
paper, and the plaint as amended states 
that this paper was- to be used as a memo- 


randum ofthe transaction, and further the - 


plaint sets forth that the defendant orally 
said that he would get the money from his 
house-and pay it back to the plaintiff. 
The plaint therefore was based not on any 
promissory note or any’ suggestion of a 
promiésory note but on an oral promise to 
pay, and on a document which was a memo- 
randiim or stamped receipt for the pay- 
ment. of. Rs. 500 by the- plaintiff. to. the. 
defendant. The-plaintiff isa money-lender, 
andon proof that. the’ plaintiff lent Rs. 500 
tothe defendant it would be open tothe 
court below tocome to.the conclusion. that. 
the-circumstances. gave rise to an implied 
promise by’ the defendant to repay the 
money which was.lent. That apparently is. 
what the lower Court has done. 

The-second ground is- that’ there was no 
evidence that the defendant promised to 
pay back the money even if. the. plaintiff's 
statement be. believed in.full. The written 
statement of the defendant adopted’ the 
line: of ‘defence’ that the defendant: signed’ 

. the papers in. question but that the defen-. 


dant. himself did not receive any. considera.’ 


tion: Thecase put forward in defences- 
that another person Guru Rampuri desired 
to. borrow money and that as defendant 
had: good credit this person. got tae defen- 
danti to sign the papers in question. It is 
obvious from the definition of ‘consideration’ 
in the Contract Act,s.2, that inthe ease 
pleaded in the written statement there 
would be: consideration. The fallacy in the. 
written statement of the defendant. is that 
“consideration” according to defence, must 
be some benefit received by the défendant. 
But that is not the definition in the Contract 
Act, s. 2: , f 

The third ground was that the learned 
Judge acted against law in relying upon 
documentary evidence which: is inadmis- 
sible. It isnot shown that there was any 
inadmissible documentary evidence relied 
on bythe Judge. 

The fourth ground again. repeats some 
reference to the alleged promissory note. 
No‘one except learned Counsel in revision 
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has ever alleged that there ‘was a promise 


sory note. -Learned Counsel also referred 


to a ruling reported in Chaudhari Karan.. 


Singh v. Lal Singh’ (1), apparently relying 
on certain language in the head-note. That 
ruling referred to a case in which there was. 
a promissory note which was-understamped. 


and not admissible: The plaint therefore- 


based a case on the- receipt alone. Now's. 


35 of the Stamp Act states that instruments | 


not duly.stamped are inadmiésible.in evi» 
dence. Section 91of the. Indian Evidence 
Act states-that where the terms of a contract, 
grant or other disposition of property have 
been reduced tothe form of a document, no. 
evidence shall be given in proof of the terms 
of such contract, grant or other disposition 
of property, except the document itself,. 
Although every ruling in regard to promis- 
sory notes does not set forth these two. 
elementary points of law, as the points of. 
law are very well known, still in general: 
these rulings on promissory notes.whichare 
insufficiently stamped. proceed on. the. 
basis of these two sections. Where how- 
ever, as in the present: case, there was no. 
written promise to pay, s. 91 of the Evidence. 
Act does not apply, because the. parties. 
have not reduced the terms of their. cən- `° 
tract to writing. It is for this reason that. 
the present case differs from the case- 
reported in Chaudhuri Karan Singh v. Lal. 
Singh (1). Inthe reported case and cther. 
similar cases these two seclions prevent. 
evidence being given of. any oral agreement. 
becausethe promissory no'e isinadmiésible. 
ands, 91 of. the Evidence Act prévents- 
oral evidence being given of any oral. 
agreement. Where however there is. no 
bar from the existence of a promissory note.. 
which is not sufficiently stamped, then. 
there is no reason why the terms of the: 
promise to pay should not be held to be. 
proved by evidence. Those terms may 
either be proved in such a case by oral 
evidenceor, as in the present case, by cir- 
cumstantial evidence. In the present case 
there isthe circumstance that the defen- 
dant desired that money should be lent to 
his friend, and the defendant approached. 
the plaintiff who was a money-lender, and’ 
the plaintiff lent the money to the defen- 
dant on his acknowledging that he received 
it. Such circumstances give rise to an 
implied promise to repay the loan. The. 
plaintiff would not have lent the money if 
he had not understood at the time that 
the defendant intended to. repay the loan. 


(1) 140 Ind Qae. 117; A1R 1933 All. 109; Ind, Rul 
(1932) All, 610, 
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Under these circumstances I see no reason 
- tointerfere in revision withthe judgment 
. of the lower Court... aa 
Accordingly I dismiss this revision. 
N. Revision dismisse2. 





‘NAGPUR JUDICIAL COMMISSIONER'S 
COUR 


T 
First Civil Appeal No. 117 of 1930 
October 27, 1932 
NIYOGI AND GRILLE, A. J. Cs 
Musammat MOHAN KUAR AND OTHERS — 
DerenDANts—APPELLANTS 


VETSUS 
BHAGATRAM AND otHaRs—PLAINTIFFS— 
RESFONDENTS 
Mesne profits Criterion What defendant gained, 
not what plaintiff lost—Land in the possession of 


tenants—Measure of mesne profits—Rent paid by 
tenant —Co-sharer—Haclusion— Right to mesne 
profits, 


In a suit for mesne profits the sum to be awarded 
is not what the plaintiff has lost by his exclusion 
from the land but what the defendant has, or 
might, with reasotable diligence, have made by his 
wrongful possession, and the criterion as to the profits 
-which the plaintiffs themselves being cultivators 
would have made hy cultivation if they had been 
‘let into possession, is wrong. 
If the defendants did not cultivate the 
themselves and habitually let them out, the rens 
received or the rent which should with due diligence 
have been received is the profit which with due 
.diligence is obtained from that land. Gray v- 
Bhagt Mian (3 , Gurudas Kundu v. Kumar Hemandra 
Kumar Ray (4), followed; Umashankar v. Ram Lal 
“(5), treated as no longer law. 
‘The: rule that there can be no suit for mesne 
profits in respect of lands which were enjoyed by 


the parties as tenants in common can apply only © 


if there had been no ouster or exclusion by the 
-defendant co-sharers. Jagannath v. Ram Prasad (1), 
rand’ Chandra Kishore y. Biseswar Lal (2), referred 


to. 
Mr, G. R. Deo, for the Appellante. 
Messrs. M. B. Kinkhede, S. R. Mangrul- 
kar and A. R. Kulkarni, forthe Respon- 
dents, 


Judgment.—The judgment in this ap- 
peal will govern first Appeal No. 184 of 
1930. These two appeals, No. 117 of 
"1930 and No. 184 of 1930, are connected 
“with First Appeal No. 118 of 1930 and the 
“separate suits out of ‘which these appeals 
-arise were filed were tried together. The 
“suit out of which Appeal No. 118 of 1920 
zarose was concerned with the question of 
title to a village and the bhogra land 
‘therein and the right of the parties therein; 
it declared a right to partition of the same 
and their respective shares in the property. 
‘The suits out of which these appeals arise 
were for mesne profits claimed asa resulé 
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` lambardar. 
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of the respondents’ refusing partition. In 
Appeal No. 118 of 1930 it has been decid- 
ed, as in the suit out of which it arose, 
that the branches of Sadasheo and 
Anantram have a share each of four 
annas in the property and are enti- 
tled to a partition of the bhogra land 
in respect of their respective share less 
one anna in the case of Anantram’s 
branch which has disposed of that share 
to others. The application for partition was 
made by Sadasheo’s branch with the 
concurrence of Anantram to a Revenue 
Officer and this partition was opposed 
by Narayan’s branch. This latter branch 
was directed to make good its claim 
to its title in the village and that it 
was not liable to partition in a Oivil 
Court. This claim has been made, and 
failed both in’ the trial court and in 
appeal. In the suits brought for mesne 
profits the plaintiffs contend that at the 
time when they applied for partition the 
defendants’ branch ousted them and denied 
their title and that they are liable for 
mesne profits for the years commencing 
from that date, The circumstances of the pos- 
session of each branch at this time, 
namely, the year 1925, were not exactly 
similar. The bhogra lands in the vil- 
lage amounted to 284 acres. Of these 
17°63 acres have been cultivated for many 
years by Anantram’s branch as they say 
jn their own right, as the defendants 
aver permissively out of charity. 

“It was. found in appeal No. 118 that 
Anantram's branch is cultivating in its own 
right and that the cultivation of -the 


.greater part of what belonged to Sada- 


sheo’s branch was being done by Naryan’s 
branch as a result of a family , arrange- 
ment. In these 17°63-acres, “cultivation 
by Anantram’s branch still continues.and 
their actual possession did not cease..as. a 
result of the attempt to initiate parti- 
tion proceedings. They claim mesne profits 
of their four annas share less one anna 
alienated, that is 8/l6th of .284 acres 
deducting 17°63 acres of which ; they 
had never lcst possession. In-respect of 
Sadasheo’s branch this branch ‘had -for 
many years no possession at all allowing 
Narayan’s branch to be in possession.as 
a result of the family arrangement where- 
by that branch: did the work of ithe 
Some years -ago af a time 
not specified, Sadasheo’s branch ‘asserted 
these rights and Bhagatram, the senior 
member of that branch, became active 
lambardar (he always had been the 


' lambardar) and 


Hi 


“there has been no ouster, 


‘this court arose. 


ever was 


- there was also at the same 
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cultivated an area of 
18°75 acres out of a share of 71 acres 
which they claimed. F.om this area they 
were actually dispossessed by Narayan's 
branch when ‘the dissensions between the 
family relating to a partition came to 


a head, and thus Satdasheo’s branch 
made an application which resulted 
in a reference to a Oivil Court. They 


claimed mesne profits consequently not 
only in reSpect of 1875 acres but 
of the whole of their shares. 71 acres. 
The trial court has awarded mesne 
profits for the three years in dispute 
in each -case in respect of the area 
claimed and has determined the mesne 
profits on the basis of the profits 
which should have been obtained by 


- actual ciltivation, and against the decrees 


for the sums so awarded, the defendant’s 
(Narayan’s) branch now appeals. 

It is strenuously contended on behalf 
of the appellants that there can be 
no suit for ' mesne profits in respect 
of lands which were enjoyed by the 
parties as tenants-in-common and that 
Reliance is 
placed on Jagannath v. Ramprasad (1) and 
Chandra Kishore v. Biseswar Lal (z). The 
contention advanced by the appellants would 
be perfectly correct if there had been no 
ouster or exclusion by the other co-sharers. 
It is contended that there has been no 


-such exclusion and that the appellants 


are not bound by any pleas they may 
have taken inthe title suit of 1928 out 
of which Appeal No. 118 of 1930 of 
We cannot accepi this 
contention;..by consent of the parties 
the suits were tried together and the 
appellants’ ‘allegation was a complete 
denial of the respondents’ title and an 


assertion that they had never been in 


possession of any bhogra land at ali and 
that the cultivation of Anantram’s branch 
was a matter of permissive charity on 
account of their poverty. In that suit 
and in the appeal no explanation what- 
afforded of the undoubted 
cultivation of 18°75 acres of bkogra land 
by Sadasheos branch. From that land 


` Sadasheo's branch has beén undoubtedly 


dispossessed as‘the evidence shows and 


time an 


emphatic denial of .the title of both 


-~ branches to any bhogra land. This denial 
. coupled . with the refusal to proceed to 
: oo {nd Cas. 272; -AIR 1917 Nag. 45; 14 N 


(2) 109 Ind. Oas. 747; A I R.1928 Cal 216; 550 


~ 396; 320W N2291. ` 
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apply for partition by which the plain- 
tiffs have been deprived of the profits for 
must entitle the res- 
pondents for the profits of those years in 
respect of the land claimed. : 
The appellants however are on firmer 
ground when they contend that the prin- 
ciple on which these profits have been 
calculated in the trial Court is wrong. 
That Court held that as the suit was 
practically for enforcement of a co-sharer’s 
right to recover possession on partition 
and to cultivate his share and if any 
other co-sharer withheld that possession, 
the plaintifis were entitled to claim actual 
cultivating profits of which they have been ` 
wrongfully deprived. This is certainly 
correct in respect of 18°75 acres from which 
Sadasheo’s branch were undoubtedly eject- 
ed and which were cultivated by the res- 
pondents and ona perusal of the evidence 
we can find no reason to differ from the 
actual determination of those. profits 
at the rate of Rs. 15 per acre, but we are 
not satisfied that cultivating profits can 
be claimed in respect ofthe rest of the 
land. It has been laid down by their 
Lordships of the Privy Council in Gray v. 
Bhagu Mian (8)that thesum to be awarded 
isnot what the plaintiff has lost by his 
exclusion from the land but what the de- 
fendant has, or might with rasonable 
diligence have made by his wrongful 
possession, and the criterion as to. the 
profits which the plaintiffs themselves being 
cultivators would have made by cultiva- 
tion if they had been let into possession, 
is wrong. Their Lordships inthis judgment 
corrected the drift of previous decisions 
in the Courts in India in this direction 
and laid down that where the wrong- 
doer habitually let out the land the rent 
that he received, if there was no evidence 
that a higher rent could with ordinary 
diligence have been obtained, would be 
the measure of the profits ‘for which he 
would be liable. To the same effect is the 
Privy Council decision in Gurudas Kundu v. 
Kumar Hemendra Kumar Ray (4). In this 
case there is evidence in the village records 
that in respect of the very large area of 
bhogra land which the appellants admi- 
nistered a considerable portion of it was 
(3) 121 Ind. Cas. 540; A 1 R 1930 P O 69; 57 


-1 À 105; 9 Pat. 6:1; Ind. hul, (1930) P O 76: (1930) 


Al J 128: 31 LW 425; 34 O W N 257::32 Bom, 
L R525; 7 OW N 303; 58 M LJ 215; (1930) M 
W N 580 (P. 0.) : i 

(4) 121 Ind Cas. 525; A I R 1929 P“O 300; 56 
I A 290: 57 O 1:50 O'L J 369; 34 O W N Fa; 
Ind. Rul (1930. P O 61; 31 LW 7; 
148; 58 M L J 74 (1930) M W N 553 (P. 0.) 
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habitually leased out and fhe: fact that 
the respondents demanded their shares on 
partition cannot by that reason alone 
entitle them to cultivating rates when the 
profits obtained were normally rental 
-profits. The decision in Umashankar v. 
Ramlal (5) in so far as it runs counter to the 
decision of their Lordships in Gray v. Bhagu 
Mian (3): must be considered to be no 
«longer good law, although as there laid 
down, a wrong-doer would not be entitled 
to minimise his profits by cultivating the 
land habitually and then sub-letting in 
faceof an imminent suit for mesne profits 
-and claim to compensate the plaintiff on 
the lesser basis. 
not cultivate the fields themselves and 
- habitually let them out the rent received 
or the rent which should with due dili- 


gence have been received is the profit which . 


with due diligence is obtained from that 
and. 

The appellants had pleaded that the 
land was habitually let out and the ques- 
-tion as to whether this was correct or the 
extent or proportion of the whole land let 
out or cultivated by themselves was never 
putin issue. This question will now be 
determined andthe mesne profits due to 
the plaintiffs in each case assessed with 
reference to this principle. The result is 
that the judgment of the trial Court in 
each case is set aside and the case is re- 
‘mitted for determination of the mesne 
profits on the principles which we have 
laid. down. The usual refund certificate 
will issue in each case. Costs will abide 
the result. 

A-N. Case remitted. 

(5) 83 Ind. Cas. 738; A I R 1924 Nag 427; 20 N 
LUR 112. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 528 of 


-1933 
September 6, 1933 
Tr« Caanp, J. 
DULA SINGH AND oraers—Acousep— 
PETITIONERS 
VETSUS 
KHUSHAL SINGH—ComPLAINANT— 
f OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), s. 489— 
Re-starting proceedings on same facts—-Propriety of — 
` Accused unnecessarily harassed —Quashing of pending 

proceedings—Exercise of extraordinary powers of 
High Court. - OO : 

It is a` gross abuse of the process of the criminal 
law to re-start the prosecution on the same facts, 
merely by describing the offence to be one under 
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a different section than previously. Further en- 
quiry can be ordered only if the order of discharge 
is foolish or perverse or was based ona record 
which was manifestly incomplete. Emperor v, 
Kiru (1), relied on. i 

Where the accused have been unnecessarily 
harassed by proceedings which have been re-started 
by order of court, itis proper for the High Court 
to exercise itsextraordinary powers under s. 439, 
Oriminal Procedure Code and set aside pending 


proceedings. 
Or. R. P. from an order of Ses- 
ere Judge, Gujranwala, dated March 1, 
33. 


Mr. Shamair Chand, for the Petitioner. 
Messrs. R. C. Soni and J. L. Kapur, for 
the Opposite Party. 


dJudgment.— This is an application 
under s. 439 of the Code of Criminal Pro- 
cedure for quashing the proceedings against 
the petitioners in a criminal case, which 
is pending in the court of Sardar Partap 
Singh, Magistrate, First Class, with 
enhanced powers at Gujranwala. 

The admitted facts are that a certain 
area of agricultural land had been entered 
in the Revenue papers for many years as 
owned by Nand Singh. In the tenancy 
column Khushal Singh complainant was en- 
tered asone of the tenants of this land. In 
1828 Nand Singh gifted the land to his 


` daughter Musammat Har Kaur. On April 


:1, 1931, Khushal Singh lodged a com- 
plaint under ss. 167 and 466 of the Indian 
Penal Code against Musammat Har Kaur, 
her husband Dula Singh, herfather Nand 
Singh, a relation Sher Singh, Sundar Das 


- Patwari and Nasir-ud-Din Girdawar; al- 


leging that certain entries- in the lagan 
column, relating tothe land in question 
had been tampered with by the Patwari 
and the Girdawar at the instance of the 
other accused persons. This complaint 
was dismissed for want of prosecution. 
On June 13, 1931, another complaint under 
s. 167 was filed by Khushal Singh against the 
same accused persons in the court of Mr. 
Ijaz Husain, Magistrate, First Class, who 
after a preliminary enquiry dismissed it 
under s. 203, Criminal Procedure Code. 
On revision the District Magistrate set 
aside the order of discharge and ` ordered 
further enquiry by Shahzada Alamgir, 
Magistrate, First Class, This Magistrate 
examined a number of witnesses for the 
prosecution andin a. lengthy judgment 
found that no prima facie case had been 
disclosed against any of the accused persons. 
He accordingly discharged them under 
s. 253; Criminal Procedure Code. A petition 
for revision of the order of discharge 
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was-filed before the Sessions Judge but 
was dismissed, 
In the meantime Khushal Singh had 
tiled asuit in the Civil Court for a ae- 
.Claration that he had been in adverse 
-possession of the land in question and that 
the modified entry in the lagan column 
showing his possession to be permissive 
under Nand Singh was incorrect. He 
however, withdrew this suit, without lead- 
ing any evidence in support of his al- 
legations. 
After’ sometime Khushal Singh filed a 
‘fresh ccmplaint against the same persons 
and on the same facts inthe Court of Pandit 
„Sri Krishan, Additional District Magistrate. 
Tn this complaint the offence was described 
as one falling under s. 466 of the Indian 
Penal ‘Code. The Additional District 
‚Magistrate summarily dismissed the com- 
plaint under s. 203, Criminal Procedure 
Code. Khushal Singh went upon revision 
to the District Magistrate who, without 
notice to the accused persons, set aside ihe 
order of the Additional District Magistrate 
and sent the case to Sardar Partap Singh 
_.for further enquiry. In his order no re- 
ference -was made to the previous case 
decided by Shahzada Alamgir and it is 
mot clear if his attention was drawn to it. 
„As soon as proceedings started before 
-Sardar Partap Singh, an objection was 
taken by the -accused persons that they 
could not, or at any rate, ought not tobe 
¿retried on the. allegations made ia the 
„complaint, because of the orderof the dis- 
«charge ,passed by Shahzada Alamgir on 
June 14; 1932, The learned Magistrate 
‘overruled this objection.and proceeded to 
„record the evidence for the prosecution. 
A. reference to the record shows that the 
‘complainant has examined the very same 
witnesses who had appeared before Shahzada 
“Alamgir and whose evidence had been 
-held by.him to be insufficient to establish 
zaprima facie case against the accused 
persons. No new evidence has been called 
for the prosecution and the complainant 
has closed'his case. The accused persons 
have applied to this court that in the 
-cireumstances stated above this complaint 
-should not have been entertained and that the 
yproceedings in the, court of Sardar Partap 
Bingh. should be quashed. 


‘The Assistant Legal Remembrancer ap- 
-pearing ‘for the Crown has stated that he 
neither :supports.nor opposes the petition, 
'I have:however, heard Mr. J.:L. Kapur 
“for: the complainant at: great length. After 
hearing him and examining the record, I 
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am of opinion that this petition ought td 
succeed and the proceedings in the Magis- 
trate’s Court should be quashed. It is 
admitted by Mr. Kapur that the complainant 
has no proprietary title in the land. His 
case is that he had acquired an adverse 
title by long possession. Obviously this is 
a matter which he should establish in the 
Civil Court. As has been stated already - 
he actually brought a suit in the Subordi- 
nate Judge's Court but withdrew it for 
reasons which his Counsel is unable to 
explain. At his instance the matter has 
been before the Criminal Courts ‘since, 
April, 1931, and his complaints have’ been 
dismissed thrice. He had full opportunity 
of substantiating his allegations in the 
court of Mr. Alamgir, who ina lengthy 


judgment held that no prima facie case `. ; 


had been established against the accused. 
An application for revision of that order - 
was unsuccessful before the Sessions Judge. 
see why the 
learned District Magistrate should have 
ordered further enquiry. It seems to me 
that it isa gross abuse of the process of 


the criminal law to restart ihe prosecution 


on the same facis, merely by describing 
the offence to be one under s. 466 instead 
of s. 167, Indian Penal Code. It is settled 
law that further enquiry can be ordered 
only if the order of discharge is foolish or 


perverse or was based ont a record which 


was manifestly incomplete. See Emperor 
v. Kirw('). It is frankly conceded that 
the order of Mr. Alamgir cannot be said to 
be foolish or perverse, and it is certainly 
not based on arecord whichisincomplete 
com- 
plainant has based his case on the evidence 
of those witne:ses only, who had been 
examined by him before Shahzada Alam- 
gir. = : 

In my opinion the petitioners have been 
unnecessarily harassed. by these proceed- 
ings and [think it isa fit.:case in which 
ih.s court should exercise its extraordinary 
powers under s. 439; Criminal Procedure 
Codé, and set aside the proceedings pending 
against the petitioners in the Court of 
Sardar Partap Singh. I acceptthe petition 
and -quash-thecharge and . acquit: the peti- 
tioners. 

N. Petition accepted. 
(1) 11 Ind. Oas. 182; 10: P R 1911 Ori; 205P L'R 


-1911; 24 PWRI9IL Cr; 12-0r.L DALANG B)eorw 





1934 


CALCUTTA HIGH COURT 
First Civil Appeal No, 506 of 1931 
: January 23, 1933 
Mirrer AND M. C. Guosz, JJ. 
‘SSUSARMOY SEN AND ANOTHER— 
APPELLANTS 


VETSUS 
BIBHUTI BHUSAN JANA— 
RESPONDENT 

Provincial Insolvency Act (V of 1980), s. 58: -Pro- 
ceedings to set aside transfer as fraud oncreditors— 
` Onus of proof on Receiver and not on transferee Mere 
suspicion no ground for judicial decision— Undue pre- 
ference, effect of. A 
` Where the Receiver is seeking to set aside a 
z: transfer under the provisions of s.53, Provincial 

` Insolvency Act, the onus isupon him to prove thatit 

was not made in good faith and for valuable consi- 
` deration. Oficial Assignee of the state of Cheah 


” Soo Tuan v. Khoo Saw Cheow (1) and Official Recei- 


+ very, P. L K.M. R.M. Chettyar 

on. [p 449, col. 2.1 | 
“ There is a distinction between the effect of undue 
perference of one creditor in- a transaction where 
there isno question of bankruptcy and the effect of 
such preference with reference to a transaction where 
the transaction can be challenged in bankruptcy 
proceedings Mushar Sahu v. Hakim Lal (3), refer- 
red to [p 451, col. 1.} 

Mere suspicion is no ground on which to rest a 
judicial decision and in fact is a treacherous ground 
for legal decision. [p. 451, col. 2) , 

.C. A. against an order of the Addi- 
tional District, Judge, Howrah, dated Oc- 
tober 6, 1931. - 

Messrs. Rupendra_ Kumar Mitter, Bijan 
Behari Mitter and Khitindra Kumar Mitter, 
forthe Appellants. : é 
` Mr. Ananta Kumar Banerji, for the Res- 


pondent. 


Mitter, J—This appeal is directed 
against an orderof the Additional District 
Judge of Howrah dated October 6, 1931, 
passed under s.53, Provincial Insolvency 
Act (1920) by which he annulled a certain 
transfer in favour of the appellant in the 
present case. The learned Additional 
District Judge has come to the conclusion 
that sofar.as the passing of the consider- 
ation is concerned it has been established 
in this case. He has further found that 
deeds were executed for the purpose of 
paying certain -previous mortgages exe- 
cuted so far back as the year 1922 which 
transactions the learned Judge found to 
to be genuine and for consideration. The 
reason given by the learned Judge for 
annulling the transfer is that he is satis- 
fied on. the circumstances of this case 
that the transfer was not made in good 
faith and the only question which has 
been debated before us in this’ appeal is 
asto whether the circumstances which have 
been established in this case lead to the 
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necessary inference that the transaction 
entered into by the appellants was bad for 
want of good faith. It is necessary to 
premise atthe outset that the burden of 
proving the want of good faith of the 
transaction and the passing of: consider- 
ation ison the Receiver. The view which 
prevailed in India before, namely, that 
the burden of proving the consideration 
and good faith lay on the purchaser of the 
encumbrances can no longer be regarded. 
as asound view of law inthe face of the 
two decisions of their Lordships of the 
Privy Council to which reference has been 
made in the course of the argument. The 
first of these decisions was given in an 
appeal from the Straits Settlements. That 
was in the. case of Official Assignee of the 
Estate of. Cheah Soo Tuan v. Khoo Saw 
Cheow (|), where their Lordships were 
construing the provisions of Bankruptcy 
Ordinance No. 50 of the Straits Settlements 
the provisicns of which are somewhat 
analogous to the provisions of s. 53, Pro- 
vincial Insolvency Act. The second case 
is the case of Official Receiver v. P. L. K. 
M. R.M. Cheityar Firm (2), Ib was laid 
down by their Lordships in this case that 
where the Receiver is seeking to set aside 
a mortgage uader the provisions of ‘s. 53, 
Provincial Insolvency Act (1920) the onus 
is upon him to prove that it was not made 
in gocd faith and for valuable consider- 
ation : vide Oficial Receiver v. P. L. K. M: 
R. M. Chettyar Firm (2). The learned Ad- 
ditional District Judge has kept ihese 
decisions in view and He has rightly cast 
the onus on the Official Receiver of show- 
ing that the transaction was not made 
in good faith and for valuable consider- 
ation. . 

The only question which we have to 
consider is whether the Receiver who is 
the respondent in the present case has 
discharged that burden. It becomes 
necessary therefore to state the circum- 
stances which have led to the transfer. 
which is now the subject-matter of con- 
troversy. It appears that one Kalidas 
Mondal and his mother executed a mort- 
gage of half share of their dwelling house 
on January 16, 1922, in favour of the 
present appellants. The appellants had. 


(1) 128 Ind, Cas, 662; AI R 1930 PO 265; (1931) 
A O 67; I00 L'J PO 45; 144 L T1380; 32 LW 574; 
60M LJ 210(P 0). 

(2) 131 Ind. Cas 767; A IR 1931 P O75; 5814 
115; 9R 170; 350 W'N 577; Ind, Rul (1931) P -O 
158; (1931) A LJ 444; 530 LJ 373560 ML J 652; 
ee M W N615; 33 Bom. L R867; 3 LW 36 
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advanced a sum of Rs. 2,000 which was 
secured by the said mortgage. A portion 
of the consideration money from this sum 
was applied by Kalidas to the liquidation 
of the debts of his creditors. This trans- 
action has been proved and has been 
marked as Ex. B in the case. On July 11, 
1922, Kalidas’s mother executed a further 
mortgage in favour of the appellants for 
a sum of Rs. 2,000. This document is 
marked as Ex. R and the evidence is that 
Kalidas paid a sum of Rs. 1,800 out: of 
the consideration of Rs. 2,000 in favour 
of one Provabati Devi who was an earlier 
mortgagee and the release executed by 
the said: Provabati Devi has been proved 
in this case and has been marked as 
Ex. U. On November 17, 1922, Kalidas 
and his mother executed a further mort- 
gage in respect of this dwelling house for 
another sum of Rs. 2,000 which was paid 
before the Registrar at the time of regis- 
tration in Cossipore Registration Office. 
Then it appears that he borrowed from the 
appellants frcm time totime some money 
on hatehitas. The hatchita debts amount- 
ed to about Rs. 800. The learned Addi- 
tional District Judge has found all these 
loans to be genuine. On January 20, 
1926, Kalidas and his mother executed a 
conveyance of the mortgaged property fora 
consideration of Rs. 11,353,the consideration 
being made up of a sum of Rs. 10,473 due 
on the three mortgages which have already 
been mentioned and the balance in res- 
pect of the sum due on the hatchitas. 
On February 1, 1926, shortly’ after the 
execution of this conveyance, proceedings 
im insolvency. were commenced at the 
instance of the debtor Kalidas. In the 
application for insolvency small debts 
due to some Kabulis amounting to 
Rs. 800 odd were mentioned as due from 
the applicant. The adjudication order 
was made on March 8, 1926. : 

After the adjudication order it appears 
that the Receiver in insolvency. took pro- 
ceedings for annulment of the deed of 
sale and proceeded under the provisions of 
s. 54, Insolvency Act. On May 14, 1926, 
the learned Judge took the view that as 
jt wasa fraudulent preference in favour 
of the appellants who were two of the 
several creditors the transfer should be 
annulled. Against that decision the pre- 
sent appellants preferred an appeal to 
this court and my learned brothers B. B, 
Ghose and N. K. Bose, JJ., said that the 
learned Additional District Judge entirely 
misconceived the case and set aside his 
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order which was made under the provi- 
sions of s. 54 of the Act; and suggested 
that the proper course to: take in the 
matter was that he should proceed under 
s. 53 of the Act. That was accordingly 
done on remand, On remand the appel- 
lants had adduced evidence in the case 
and both the appellants stated in their 
evidence that they had no knowledge of 
the intention of Kalidas to make an ap- 
plication to be adjudged an insolvent so 
soon after the transfer in their favour by 
the deed of sale. Reference has been made 
toa portion of this evidence by Mr. Mitter 
who appears forthe appellants. Both of 
them have distinctly stated, as I have 
already indicated, that although they were 
on intimate terms with Kalidas they had 
no apprehension in their minds that the 
said Kalidas intended to make an applica- 
tion to be adjudicated an insolvent. They 
have been subjected to cross-examination ` 
on behalf of the Receiver and I donot see 
thal they have been in any way shaken in 
the cross-examination in so far as their date 
of knowledge is concerned. It has been 
argued on behalf of the respondent that 
they were not telling the truth, that they 
ceme to know of the order of adjudication 
four months after the date of the kobala in 
their favour. Asa matter of fact they 
came to know of it on March 8, 1926, when 
the order of adjudication was made. Ib is 
no doubt true that there was a slight `dis- 
crepancy and we cannoton the basis of 
that discrepancy reject the testimony of the 
appellants. Onone occasion when they 
said that they had no knowledge of the 
insolvency their testimony was accepted. 
The Receiver, the only witness who has 
been called forthe mother of Kalidas, has 
said that she has made statements which 
would goto show that she knew nothing 
about the mortgage. She knew nothing 
about the deed of sale although it appears 
from the endorsement that she went to the 
Registration Office, was identified by Kali- 
das and put her hand in the instrument. 
The circumstances from which the learned 
Judge infers that the present applicants 
were aware of the insolvent position of 
Kalidas are these: (1) that the application 
to be adjudged an insolvent was made 
shortly after the execution of the deed: of 
sale; (2) that the sale saved a lot of trouble 
and ensured payment of their unsecured 
dues also in full; (3) no serious attempt was 
made by the creditors to take possession 
of Kalidas’s share in the house; (4) the 
kobala does not seem to have been properly 
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explained to Haridasi and (5) there was no 
particular reason for effecting the sale 
just at that moment unlessit was the aware- 
ness of Kalidas’s intention ‘to apply for 
insolvency. From these facts the learned 
Judge was of opinion that the necessary 
inference follows that the appellants were 
cognisant of the insolvent circumstances 
of Kalidas. We are of opinion that even 
conteding that these facts were establish- 
ed, the necessary inference does not flow 
from this that they had knowledge of the 
insolvent condition of Kalidas in the face of 
their testimony in this case. In order to 
appreciate this position it is necessary to 
realize the position of the creditors appel- 
lants. According to the finding they had 
already adva: ced a sum of Rs. 10,473 on the 
three mortgages and so they were secured 
creditors to that extent and there remains 
also the question of Kalidas’s borrowing 
asum of Rs. 800 odd which was an un- 
secured debt. There does not seem to be 
any reason toinferfrom this circumstance 
that they. were intending to leave a margin 
to the debtor and in considering the ques- 
tion of good faith of the transaction one has 
to consider whether this transaction was 
either entered into secretly orone by which 
the debior was benefited to a certain extent. 
The half share of Kalidas was sold for the 
sum which was due to the ‘appellants on 
the mortgage and on the hatchitas both 
of which sums have been found due. 
The appellants have established accord- 
ing tothe learned Judge the passing of 
consideration, the genuineness of the pre- 
vious mortgage debts and further the ad- 
equacy of the consideration. Question has 
been raised in this case that a mere 
preference of one creditor is not sufficient 
to justify the inference that the transfer 
was notin good faith and reference has 
been made to the provisions of s. 53, Trans- 
fer of Property Act andthe decisions on 
that section. It does appear that a distinc- 
tion has been drawn in the case between 
the effect of undue preference of one credi- 
tor in a transaction where there is no 
question of bankruptcy and the effect of 
such preference with reference toa tran- 
saction where the transaction can be chal- 
lengedin bankruptcy proceedings. Keference 
may be made to the decision of their 
Lordships of the Judicial Committee in, 
the case of Mushar Sahu v. Hakim Lal (3) 


(8) 32 Ind. Oas. 313; AIR 1915 P O 115; 43I A 
104: 43 O 521; 30M LJ 116;3 L W207;200WN 
393: 14 A L J'198;-(1916) 1 MW N19 19ML T 
203; 23 O LJ 406; 13 Bom, L R373 (P J- 
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where this distinction is pointed out. It 
appears however from the present case that 
the circumstances which have been , men- 
tioned namely, the unawareness of the 
position of the insolvent at the date of the 
sale, the fact that no possession was taken 
of the half-share of Kalidas by the present 
creditors having regard to the circumstanc- 
es to which I shall advert-presently do 
not lead to the necessary inference of want 
of good faith. It may raise suspicion but 
as has been pointed out.in the decision of 
the Judicial Committee, mere suspicion is no 
ground on which to rest a judicial deci- 
sion andinfactit has been held to be a 
treacherous ground for legal decision. The 
fact that the appellants: had not taken 


possession. of the half share of the house 


cannot throw suspicion on the transaction 
for a partition suit had been pending and 
a stranger could not have been wise if he 
would have proceeded to take joint pòsses- 
sion Of the half share till the disposal of 
the partition proceedings by the court. Be- 
sides,in the meantime, shortly after the trans- 
fer,these proceedings in insolvency were 
started andthe Receiver who had been 
appointed commenced proceedings for an- 
nulling the transaction under s. 54, Provincial 
Insolvency Act: and as a matter of fact 
the sale had been annulled some ‘time in 
December, 1926. The final decree in. the 
partition suit was made in 1929 and the 
present proceedings are still pending. In 
these circumstances no inference can be 
drawn from the circumstance that although 
possession had not been taken this transe 
action was in reality a benami transaction. | 
Then there is the question asto whether 
the transfer deed was explained to Hari- 
dasi. This question is not relevant to the 
determination of the present case. It was 
a matter between Haridasi and the appel- 
lants she has not impeached this deed by 
court. Having 
regard to all these circumstances wa are of 
opinion that this appeal’ should be allowed 
and the order of the Additional District 
Judge set asidé. We declare that the trans- - 
action effected on January 20, 1926, namely 
the conveyance of half share of Kalidas’'s 
house is a transaction which» has been 
entered into in good faith and for considera- 
tion. There will be no order as to costs. 
M. C. Ghose, J.—I agree. ; 
N. : . Appeal allowed. 
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i OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 2 of 1933 
April 12, 1933 
Raza AND SMITH, JJ. 
GANGA DIN—Derenpant — 
APPELLANT 
versus 
Hakim JANG BAHADUR—PLAINTIFF 

—RESPONDENT, |, 
_ Civil Procedure Code (Act V of 1908), O. XLE, 
rr. 28,85, O. XLIII, r. 1 (w) as amended by Oudh 
Chief Court—Order of remand for determination of 
certain issues—A ppealability of, À 
“An order remanding a case under O. XLI, r. 25, 
Sch. I, Civil Procedure Code, to the court of first 
instance for determination of certain issues is not 
appéalable, The alteration made bythe Oudh Ohief 
Court and the High Court ‘at Allahabad in the 
language of cl. (u) ofr.1 of O. XLII, Civil Proce- 


dure Code, was intended to and does cover by its | 


language such orders of remand also as are nob 
specifically made under r. 23, but may fall to be made 
by a court in the exercise of its inherent juriédiction 
ex debito justitie, or under the provibions of s. 151 of 
the Gode of Civil Procedure. The alteration in 
question doesnot cover & remand under O, XLI 
i Pi Sarabjit Singh v. Farhatullah Khan (1), fol- 
owed. 


M.C.A. against an order of the Additional 
Shera ah Judge, Unao, dated December, 
1, 19.2, i 

Mr. Ali Jawwad, for the Appellant. 

Mr. Raja Bhadur Nigam, for the Respond- 
ent. 

Judgment.—This is an ‘appeal from 
an order of remand passed. by the 
learned Additional Subordinate Judge of 
Unao under O. XI, r. 25, Civil Proce- 
dure Code. i 


The appeal has béen filed under O. XLII, 
ï. 1 (u), Civil Proteduré Code.” Howév¥er, no 
appeal lies from . an order of 
remand under `O. XLI, r. 25, Civil 
Procedure Code. As pointed. out in 
Sarabjit ‘Singh v. Farhatullah Khan, (1), 
an order remanding: a case under O. XLI, 
r. 25,’Sch. I, Civil Procedure Code, to the 
court of first instance ‘for determination of 
certain ‘issues is not appealable. The alter- 
ation made by the Oudh Chief Court and 
the High Court ‘at Allahabad in the langu- 
age of cl. (u) of r- 1of'O. XLIII, Civil Pro- 
'čedure Code, was intended to and does ‘cover 
by its language such ‘orders of ‘remand 
also as are not specifically made under 
r. 23, but may fall to be'made by a court 
in the exercise of its inherent jurisdiction 
ex debito justiti or under the provisions 
s. 101 of the Code of Civil Procedure. 
The alteration in’ question does not cover 
a remand under O. XLI, r. 25. The ap- 


(1) 127 Ind. Cas. 33;7 OW N 594; AIR 1930 
Qudh 366; Ind, Rul. (1930) Oudh 449, : 
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peal is, not therefore, maintainable and 

must be dismissed. | 
Hence we dismiss the appeal, Parties 

shall bear their own costs of this appeal. 
-N. Appeal dismissed. 


PATNA HIGH COURT 
First Civil Appeal No. 70 of 1928 

April 26, 1938 
- Wort AND FAZL-ALI,; Jd. A 
Kumar KAMAKHYA NARAIN SINGH— 

PuaintirF—APPELLANT 
versus i 

RAMRAY SINGH AND OTHERS- DEFENDANTS 

— RESPONDENTS, 

Civil Procedure Code (Act V òf 1908, O. H, 
r. 2—Cause of action, meaning of—Grant of 
two villages to two persons by one document— 
Right of grantor‘ to resuitie both villages on death of 
the second of the two grantees Suit for resumption of 
énly one village—Suit for resumption of the other— 
Whether barred— Minor sons in Hindu joint family— 
Whether necessary parties to suit when represented by 
their father g ‘ h 

“Oause ‘of action meañs-every fact that it would be 
necestary for the plaintiff to prove if traversed by the 
defendant in order to succeed in his claim, Where by 
cne ‘document two villages are granted to two persons 
Aard B and the grantor has the right to resume on 
the death of the latter, on the-death of B, the grantor 
is entitled to resume both villages, If he claims one 
only, he claims less by way- of relief than that to: which 
he is entitled and O. 11, r.-2, Civil Procedure Code. 
governs the case azid a subsequent suit for the resump- 
tion of the other is barred. Rao Kurin v Nawab 
Mohamed FyazAli Khan(3\distinguished.(p. 454 col 1] 

In d suit for resumption of a village by-the grantor, 
the minor sons in a joint Hindu family are not 
necessary partiés when they are represented by their 
father. Lalchand Thakur v. -Sheogobind-Thakur (2), 
teferred-to. [p.458,ccl 2.) | | 
. F.C. A, against-a decision of the Sub- 


_ ordinate Judge, Hazaribagh; dated Decem- 


ber 28, 1927. : 
_ Messrs. 8. M. Mullick, Rai Guru Saran 
Prasad, and Bindeswari Prasad, for the Ap- 
pellant. : 
_ Messrs. K. P. Jayaswal, D. P. Sinha, 
K.N. Verma, Ishwart Nandan Prasad ‘and 
Ramnandan Prasad, for the Respondent. 
Wort, J.—This is the plaintiff's appeal 
arising out of an action to resume ‘possession 
of a village named Ghangri, which was 
with a village known -as Kangurua with its 
tola Keotbigha the subject-matter of “an 
Istimrari Mukarrari grant by Raja Ramnath 
Singh, the ancestor- of the plaintiff, to 
Sambhu Singh and Sheosaran Singh in the 
year 1864. Sambhu Singh predeceased. 
Sheo Saran Singh and the-cause of: action 
arose on-the death of the latter ‘in or about 
the year 1915; the actual date of the death 
of Sheosaran Singh being one of the dis- 
puted points in the case. It was also an 
Issue in the court below whether the grant 


‘ 
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“was merely a grant for the lives of the 

two grantees or whether it was heritable. 
No argument was presented to this court 
on the point as the respondents accept the 
position that so far as this court is concerned 
we are bound by authority, but the point 
is formally taken with a view to appeal. 
-In the opinion delivered by the Judicial 
Oommittee of the Privy Council in Tulsi 
Prasad Singh v. Ramnarain Singh (1), it 
was said after reviewing the decisions : 

“ Their Lordships think, it is established that the 
words ‘ Istimrari, Mukarrart ` in a patta do not per se 
convey an estate ‘of inheritance, but they, do not 
accept the decisions as ‘establishing’ that such an 
estate could not be created without ‘the addition of 


other words that are mentioned, as the Judges 
do not seem to have had in their minds that the 


other terms of the instrument, the” ‘circumstances - 


under which it was made, or the subsequent: ‘conduct 
of the parties, might show the intention with suffi- 
cient certainty to enable ‘the courts “tO, pronounce 
that the grant was perpetual.” 

Nothing has been brought to our atten- 
tion in this case to enable us to any conclu- 
sion other than that the grant before us 
was one for life. In passing, the learned 
Advocate made reference to the Record of 


Rights which describes this grant as not. 


resumable ” but what effect this fact might 
hava on the question was not developed in 
argument. 

Among the points which have been argued 
before this court, is whether the second 
grantee was one Sheosaran, a nephew of 
Shambhu, of whether he was Sheocharan, 
a son of Shambhu as the defendants allege. 
The point of the defendants’ contention that 
| he was Sheocharan the son of Shambhu was 
that the son died admittedly many years 
ago and beyend the period of limitation and 
the action is, therefore, barred by time. 
Even 1f it were Sheosaran, the nephew, the 
defendants contend that he died beyond the 
period of twelve years. On this point the 
learned Subordinate J udge has decided that 
the second named of the grantees was as 
the plaintiff alleges Sheosaran the nephew 
but that he died in the year 1915, having 
accepted. the evidence of the widow of 
Sheosaran ‘ “which evidence was taken in a 
former criminal case. Itis the contention 
of the defendants that this evidence was not 
admissible, The plaintiff sought to justify 
the reception of the eyidence under s. 32, 
cl. 5 of the Evidence Act. The Subordinaté 
Judge has decided that the action is barred 
by limitation ‘by reason of the fact that 
defendants Nos. 37 to 39 .who were necessary 
patties to the action were not added as 
parties until April 11, 1927, this being more 
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than twelve years after tho ‘death of the 
second named of the grantees. Ib is trus. 
that the minor defendants Nos: 37 to 29 
were not parties to the action in which the 
plaintiff sought to resume possession of the 
village Kangurua, but both points of limi- 
tation are disposed of, by the following con- 
siderations: It must: "be held that neither 
in this action nor in the former „action were 
defendants Nos. 37 to 39 hecéssary parties 
as they were members of a joint family and 
were represented by their father : Lalchand 
Thakur v. Sheogobind Thakur (2). As 
regards the question whether it was 
Sheocharan’ or Sheosaran, it was held 
in the former action for possession of the 
village Kangurua to which the same per- 
sons (excluding defendants Nos. 37 to 39) 
were parties, that the second named of the 
grantees was Sheosaran and that he died in 
the year 1915. The parties are, therefore, 
ound by the décision and the present action 
cannot be held to be barred by. limitation. © 
However, the learned’ Subordinate “Judge 
has held that the action is barred | ‘by 0. TI, 
r. 2 ofthe Code of Civil Procedure. The 
facts are these : on May 1, 1925, the plaintiffs 
brought the action already’ referred to for 


‘the resumption of the village Kangurua 


alleging the same facts as the | basis of their 
cause of action—the grant being for life 
only and the grantees being dead they had 
a right to résume possession of the village. 
J adgment in that case was delivered on 
July 30, 1926 ; this present action was com- 
menced in July, 1925, for the: resumption of 
the other: village Ghangri. “Tt was argued 
by the defendants - a ‘contention accepted 
by the learned . Subordinate Judge—that 
in the action of May, 1925, the plaintiff could 
have included a claim | for village Ghangri 
as well as village Kangurua, his right to 
relief in respect ofthe two villages ‘being 
based on the same cause of action, and 
having omitted to claim all the’ relief to 
which he was entitled his claim is now 
barred. 

Mr. ‘Sushil Madhab Mallick on be- 
half of the plaintifi-appellant contends 
that the grants of the two villages although 
included in the same document were two 
separate transactions, ‘that the rents réserved 
wêre separate, that the holding over of the two . 
separate villages gave rise” to and “were 
different causes of action.” It is not quite 
accurate to say that the rent of each yillage 
was treated separately in the kabuliyat. 
Jt is true that the kabuliyat of November 


(2) 121 Ind. Cas. 330. 11 P L T 237: 8 Pat, 798; A I 
R (1929) Pat. 741; Ind. Rul, (1930) Pat. 106. 
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27, 1864, mentions the rent of Kangurua as 
Rs. 20-4-0 and ‘the rent of- Ghangri as 
Rs. 71-3-0 but then treats the rent as one 
rent in a total of Rs. 91-7-0. For these 
contentions as to the facts, rent receipts 
showing payment and receipt of rent for 
the villages separately, entries in the 
Awarza register as separate villages, 
‘entries to the same effect in the Seaha 
book of the Raja are relied on. The 
respondents’ argument is that although there 
may have been a division of the rent 
between the villages and they may have 
been treated separately, yet ihe two villages 
were the subject-matter of the same grant 
and that the death of the grantees was 
the cause of action which entitled the 
plaintiff to resume both villages.’ The 
case of Rao Kurun v. Nawab Mahomed 
Fyaz Ali Khan (3) was relied upon by the 
appellant. “However, it is clear that this 
authority is of no assistance to him as it 
was pointed out by Sir James Colville who 
delivered the opinion of the Judicial 
Committee that the cause of action in the 
former suit—the claim in which was said 
to have barred-the right of the plaintiffs to 
bring the suit with which the Board was 
then dealing—was entirely different. As 
J have said the appellant sought to contend 
that although the death of the latter of the 
two granteesin this case gave rise to the 
claim tó resumption yet the fact that 
there were two separate villages was the 
governing factor in deciding whether the 
cause of action in the two actions was the 
same, As there were two villages, the hold- 
ing over of each of the villages on the death 
of the latter of the two grantees constitut- 
ed in the case of each of the villagesa 
separate and’ distinct cause of action. In 
my judgment the mere physical division 
of :the lands in dispute into two separate 
villages and that they may have been 
treated as such in the 'patta is immaterial. 
The cause of action consisted in the fact 
of the grant plus the fact of the death of 
the latter of the two grantees. On proof of 
these facts the ‘plaintiff was entitled to 
resume not only the village Kangurua the 


subject ‘of the former action but village. 


Ghangri the subject-matter of the present 
suit. Inthe case of Muhammad Hafiz v. 
Muhammad Zakariya (4) the plaintiff as 
mortgagee under a bon 
(3) 14 M I A 187;10 BLR P O }; 2 Suther 474, 
(4)65 Ind Oes. 79: 49 TA 9; 20A LJ 17; 28°C W 
N 297; (1922). M W N 89; 35 J 126; 42M L J 248; 
15 LW 377; 24 Bom L R 341; 30 M L T224; 3PLT 
279:1 P W R 1922; A I R 1922 P 023; 44 A 191 
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the non-payment of interest for a period óf 
six months to realize both principal and 
interest or interest alone without waiting 
for the expiration of the time fixed being 
a period of three years. Three years elaps- 
ed and no interest was paid, whereupon 


the plaintiff brought a suit for interest 


alone. Subsequently the representative of 
the deceased mortgagee brought a suit 
both for the unpaid principal and the 
interest less the sum of interest recovered 
It was held that as the 
plaintiff had -not claimed the full relief to 
which he was entitled in the former suit 
which was both principal and interest he 
or his representative was barred under 
the provisions of O. II, r. 2 from bringing 
the second suit, Lord Buckmaster in his 
judgment enquiring what was the cause of 
action which the plaintiff possessed in the 
former suit said: i 

“it was the cause of action due either to the fact 
that the interest had been unpaid, for more than six 
months or that the three years had elapsed and in 
either case he could have sued for the wholeamount 
secured by the deed.” . $ poa 

In the case before us the cause of action 
was the death of the grantees and on that 
occurring the ‘plaintif’ was entitled to 
resume both villages.- It has been pointed 
out in a number of decided cases that 
cause of ‘action means every fact that: it 
would be necessary for the plaintiff to prove 
if traversed by the defendant in order to 
succeed in his claim. The facts which the 
plaintiff had to prove in this case were 
first the grant, then the death of the latter . 
of the grantees and lastly, the holding over 
by the defendants. On proof of those facts 
the plaintiff was entitled, in the earlier 
action,to claim possession of the two villages. 
If he claimed one only, it seems tnat he 
claimed less by way of relief than that to 
which he was entitled and that O. II, r. 2 
governs the case, There are, however, two 
answers to this offered by the appellant and 
they are these. First, that the former suit 
was' brought in the court of the Munsif 
who had the powers of an Additional 
Subordinate Judge and an appeal from his 
decision went to the-Judicial Commissioner 
of Chota Nagpur and not direct tothe High’ 
Court. It is, therefore, said thatthe plaint-' 
iff in bringing that suit in the court of the 
Munsif was obliged to limit it in value to 
the jurisdiction of the Munsif. It is clear, 
however, that the court before which the 
claim was brought had jurisdiction to try 
the larger claim as the Judge had powers 


_ ofa Subordinate Judge and the plaintiff 
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limited his claim voluntarily. Again there 
- is no reference in O. II, r. 2 tothe jurisdic- 
tion of the court trying the claims and the 
plaintiff in choosing the court of the Addi- 
tional Subordinate Judge in the exercise of 
his powers as Munsif was merely relinquish- 
ing a part of his claim within the meaning 
of the second part of the rule. The other 
contention is thatthe present minor defend- 
ants were not parties to the former suit 
and that the claim being against differ- 
ent defendants the claim is not barred: 
Rao Kurun Singh v. Nawab Mahomed 
Fyaz Ali Khan (3). But the answer to 
that is that the minor defendants were not 
necessary parties to this action or the 
former action, being members of a joint 
family and being represented by their 
father. 

In these circumstances the appeal fails 
and must be dismissed with costs to the 
contesting respondents. 

Fazl Ali, J.—I agree. 

ny Appeal dismissed. 





CALCUTTA HIGH COURT 
Original Suit No. 647 of 1931 
February 22, 1933 
Lort-WILLIAMs, J. 
ALEXANDER BRAULT— PLAINTIFF 


versus 

INDRAKRISHNA KAUL—Derenpant 

Malicious prosecution—Jurisdiction of court within 
whose jurisdiction damages arose and process was 
served—Damages—Charge of fraud against business- 
man—Exemplary damages.” 
The defendant instituted criminal proceedings 
against the plaintiff at Dhanbad charging the latter 
with cheating. Process was served upon the plaintiff 
at Calcutta where he carried on his business, The 
jlaintiff wasacquitted and _ he instituted a suit 
against the defendant inthe High Court of Oalcutta 
for malicious prosecution with leave under cl 12 of 
the Letters Patent : 

“ Held, that asthe cause of action arose partly at 
Calcutta and the leave of the court was obtained, the 
High Court of Calcutta had jurisdiction to entertain 
the suit. Damages are an essential part of the cause 
of action. Even general damage is an essential part 
of the cause of action though inferred by law, 

, It is impossible to trace the damage which may 
ensue whena charge of fraud has once been made 
against a businessman, Exemplary damages may be 
allowed in such a case. 

_ Messrs. Issacs and J. K. Ghosh, for the 
Plaintiff. : 

Messrs. S. R. Das-and P. K. Sen, for the 
Defendant. es 

Judgment.—The plaintif claims dama- 
-ges for malicious prosecution. He isa 

French subject, aged 76, andfor 44 years 
has carried on business in Calcutta and 
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is of unblemished reputation. Inter alia 
he is the sole agent for the sale in British 
India ofcertain petrol lamps ` known as 
“Tito Landi” which he imports from 
Paris and of which he has sold more than 
30,000. By a letter dated October 14, 1929, 
the defendant who is engineer to the 
Jharia Water Board ordered one such 
Lampe de Grand Luxe, Art Bronze, as 
illustrated in plaintiff's catalogue and 
priced at Rs. 42, to besent V.P.P. and 
this was sent the following day. In 
October the-defendant wrote complaining 
that the petrol container of the lamp 
leaked, owing to a minute hole in the body 
of the container, where the metal was too 
thin and asking that another lamp should 
be sent in its place. The plaintiff asked 
that the lamp should be sent to him for 
inspection and on November 5, the defen- 
dant sent back the lamp having first 
marked with chalk the place where the 
alleged hole was situate and described 
the spot as being “directly under the 
knob of the extinguisher.” He also senta 
rough sketch, which showed the spot ata 
point in the ornamental lines on the upper 
part of the body of the container. This 
lamp has been produced in court by the 
plaintiff. The leak has been repaired and 
it coincides exactly with the spot indicated 
by the defendant in his letter. On Novem- 
11, the plaintiff sent a second lamp to 
replace the firet. In December the defendant 
ordered certain accessories for tne lamp. 
On March 2,-1930, nearly four months after 
the receipt-of the second lamp he wrote 
saying that this one also leaked and 
that— 7 
“By closely examining the container it appears 
that the bronze metal had been patched up neatly 
inthe place where it hag started leaking again. 
The lamp is lit only for a: few hours ard 1 have 
been filling and lighting up personally, so that the 
defect is entirely due to the supply of a patched up 
container ” 
and asking for a newlamp. The. second 
lamp has been produced in court by the 
defendant. ‘he spot indicated by him, 
where he alleges that the old leak had been 
patched up is in a different place alto- 
gether from the spot shown inhis sketch, 
being situated near the bottom of the 
body of the container. No one who examined 
the container closely, as he alleges that le 
did, and who exercised any reasonable 
care insuch examination could possibly 
have been under the impression that the 
two spots were the same and I. do not 
believe the -defendant when he alleges 
that he was under this impression. By his 
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letter dated March 5, plaintiff refused and, 
in my opinion, reasonably, to replace ‘the 
lamp, inview of the lapse of time. On 
April 30, the defendant's Pleader, one 
Gouriram wrote saying that the plaintiff 
had sent the second lamp “purporting to 
bea new one” whereas it was the first 
lamp “patched up and revarnished,” 
that his client had paid for “a first class 
new lamp" whereas the one sent was “not 
new and serviceable ,” and that his client 
has been cheated, and threatened to 
take legal proceedings both civil and cri- 
minal. | 

The plaintiff. replied in a courteous 
letter dated May 5. Four months later, 
on September 9, 1930, the defendant institut- 
ed criminal proceedings against the 
plaintiff at Dhanbad whereby he was charg- 
ed with cheating wunder ss. 417 and 420; 
Indian Penal Code. Process was served 
upon the plaintiff at his office in Calcutta. 
The trial took place upon January 19 and 
30 and February 6 and 17, 1931 when the 
Magistrate dismissed the complaint and 
acquitted the plaintiff. The plaintiff incurred 
expenses in.defending himself to the extent 
of Rs. 2,000 and, in my opinion, these were 
reasonably incurred. His books have 
been disclosed in confirmation of these 
payments. The defence is a denial that 
the defendant acted falsely or maliciously 
or without reasonable or probable cause 
anda plea to the jurisdiction. ` The fol- 


lowing issues were raised: 1 Juris- 
diction, }2. Reasonable or probable 
cause, 3 Malice, 4. Damages. S> far 


as the facts are concerned, this is, in 
my opinion, an undefended case. I can 
find neither excuse nor palliation of the 
outrageous course adopted by the defend- 
ant. Inthe witness-box, he persisted in 
the charge that the second lamp sent was 
the first one patched up,. though he had 
to admit that the alleged patch in the 
second lamp was nowhere near the spot 
indicated in his letter as the place where 
the first lamp had leaked. In fact far 
from expressing contrition for his offences, 
he aggravated them and recklessly charged 
the plaintiff with fabricating evidence by 
faking .the lamp which he produced in 
court witha repair spot in order to deceive 
the court. That there was no ground for 
so serious an accusation is proved suilicient- 
ly by the defendant’s own sketch, and 
his Counsel: wisely refrained from mak- 
ing any such suggestion.in cross-examina- 
tion. With regard tothe criminal charge 
allthat he could say was that he was 
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under the impression that he had been 
cheated and was so advised by his Pleader. 
Before instituting proceedings he made no 
inquity about ,the plaintiff's position 
or reputation in the business. world, but 
he had previous dealings with him and 
believed him to be honest: In fact the 
plaintiff hasnothing to do with the sale 
ofthe lampsor with correspondence which 
is attended to entirely by the witness 
Mrs. Perey on the plaintiff's behalf. The 
defendant admitted that, if he had got 
his money back, he would have been 
quite satisfied and would have dropped 
the proceedings. Although he thought he 
had been cheated, he waited four months 
before instituting criminal proceedings, 
his explanation being that he waited until 
his work made it convenient, and then 
excused the delay by stating. to the 
Magistrate that. correspondence was going 
on, though all correspondence had ceased 
in May. He says that he carefully consider- 
ed his position before he took proceed- 
ings. 

Ton satisfied upon the evidence that the 
defendant never had any honest impression 
or belief that he had been cheated or 
that the plaintiff had cheated him that he 
acted as he did simply out of spite and 
and vexation, because he could not get his 
own way about the supply ofa third lamp 
and that he instituted the criminal prc- 
ceedings solely for the purpose 
of biinging pressure to bear upcn 
the plaintiff and without taking either 
reasonable or any care to inform himeelf 
about the truefacts. Inso acting, I am 
ofopinion that the defendant was actuated 
by malice and that he had no reasonable or 
probable cause for instituting the proceed- 
ings. Further, I hold that the court has juris- 
diction to try this case. Leave was given 
under cl. 12 of the Letters Patent, andthe 
cause of action arose partly within 
jurisdiction In Read v. Brown (1), Lord. 
Esher agreed with the definition of 
“eause of action” given in Cooke v. Gill 
(2) namely :— 

“Every fact which it would be necessary for the 
plaintiff to prove if traversed in order to support his 
tight to the judgment of the court, lt does not 
comprise every piece ofevidence which is necessary 
to prove each fact, but every fact which is necessary 
to be proved.” - 4 
. Thus, the fact that the plaintiff suffered 
the damage which has been alleged, must 
be proved: Engineering Supplies, Lid. v. 

(1) (1888) 22 QB DIR 58LJ QB 120; 37 WR 
31;°60 L T 250. 


(2) 11873) 8 C P 107; 42 LJO P98; 21 W RAH; 
28 L T32, 
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Dhandhania & Co (8). Even general damage 
is an essential part of the cause of action 
though inferred by law and therefore, 
unnecessary to be proved: Mayne on 
Damages, 10 Edn., p. 442. Both special 
and general damage occurred in Calcutta, 
the plaintiff's reputation suffered and the 
costs were incurred by hira in Calcutta. 
Here‘ also -summons was served upon 
him, and most, if not all, of the facts which 
go to show that the defendant had no 
reasonable or probable cause and that he 
acted with malice, took place with- 
in the jurisdiction. For example 
the alleged fraudulent patching up of the 
lamp took place there. Itis true that it 
is not necessary to prove service of the sum- 
mons in order to establish a suit for 
malicious prosecution, but the service was 
part of the proceedings upon which the 
present suit is founded and is part of the 
foundation for the claim for both special 
and general damages. “Cause of action” 
means that bundle of essential facts which 
itis necessary fora plaintiff to prove, and 
a person is responsible not merely for 
starting a prosecution but also for con- 
tinuing it: Musa Yakub Mody v. Manilal 
Ajitrai (4). There remains the question 
of general damages. The injury, which 
the defendant has done to the plaintiff's 
character and reputation, both in his life 
and in his business cannot be calculated 
with any degree of precision, It is impos- 
sible to trace the damage which may 
ensue when acharge of fraud has once 
been made against abusiness man. Even 
though he may have been acquitted and 
his character has been vindicated, there 
are many who will apply the maxim 
that there is no smoke without fire. The 
conduct of the defendant would justify ex- 
emplary damages. He is a Master of 
Engineering of Liverpool University and 
an Associate Member of the Institute of 
Civil Engineers, and therefore, presumably 
aman of some education. Yethe does not 
seem even now to have any conception of 
the gravity of the offence which hé has 
committed or of the wrong that he has 
done. His Pleader is equally to blame for 
the advice which the defendant alleges 
that hegave and of which he ought to be 
ashamed. Itrust that far from being paid 
for this advice, he will be made to pay for 
it. 

The abuse of this section of the Penal 


(3) 134 Ind. Oas. 65; A I R 1931 Cal 659; 58 0539; 
Ind. Rul, (1931). Oal. 769. ; 
(4) 29 B 368; 7 Bom, L R 20. 
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Code amounts toa public scandal. It is 
used constantly by creditors as a means 
of collecting civil debts and by spiteful 
persens for the purpose of working off 
grudges and harassing and annoying 
their neighbours. Ifit is considered that 
the section cannot be dispensed with, then 
safeguards ought to be provided by law 
which will avoid this abuse of the pro- 
cess of the court, I assess the damages 
at Rs. 6,000 including special damages. 
There will be judgment for this sum with 
costs on scale No. 2, including all reserved 
costs. 
A. f Suit decreed. 


PATNA HIGH COURT l 
Criminal Revision Petition No. 358 
of 19083 |. 
August 22, 1933 
FAZL Aut, J. 
MADAN LAL AND ANOTHER — PETITIONERS 


VETSUS 
EMPEROR—Orrosits Party, 
Bihar and Orissa Municipal Act (VII of 1922), 
88. 287, 268—Object of—Persons exposing noxious food 


-for sale— Liability for conviction—Penal Code (Act 


XLV of 1860), s. - 


of. 

fhe object of ss. 237 and 2&8 ofthe Bibar and 
Ori:sa Municipal Act is not so much the punishment 
of the persons in possession of the noxious food as 
the prevention of its sale to the public and such 
action cannot affect the liability ofa person found 
selling such food to be proceeded against under 
B, 273,Penal Code, The same action could be taken after 
the conviction of the accused person and merely 
because it was taken before the. conviction, it does 
not make his conviction illegal. 


Cr. R. P. against an order of the Bes- 
sions Judge, Shahabad, dated May 18, 
1933, affirming that of the Sub-Divisional 
Magistrate, Buxar, dated February 17, 
1933. 

Mr. S. P. Varma, for the Petitioners, 

Mr. M. Yunus, for the Opposite Party. 

Judgment.— The petitioners are mem- 
bers of a trading firm of Buxar and have 
been convicted under s. 273 of the Indian 
Penal Code,. of the offence of exposing 
for sale some fifty bags of flour which 
has been found to be unfit for human 
consumption. . 

_.It appears that on August 16, 1932, 
as a result of the examination by the 
Sanitary Inspector of Buxar Municipality 


2738—Conviction undéer—Legality 


‘of some specimen flour obtained by him 


from the accused persons and his report . 
to the Chairman of the Municipality, fifty 
bags of flour were ordered to be destroyed 
under 8. 288 of the Bihar and Orissa 
Municipal Act (VII of. 1922), Later on 
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the petitioners were prosecuted under 
s. 273, Indian Penal Code and were con- 
victed by the ‘Sub-Divisional Magistrate 
of Buxar of that offence and sentenced to 
pay fine of Rs, 100 each. 

One of the points urged by Mr. Varma 
on their behalf is that there is no evi- 
dence that the petitioners were aware 
that the flour contained in the bags in 
question had been rendered obnoxious 
or was unfit for human consumption. 
This matter has been very adequately 
dealt with by the learned trying Magis- 
trate who has pointed out among other 
things that according to the evidence 
adduced in the case when the Sanitary 
Inspector wanted a specimen of the flour 
contained in the bags, it was represented 
to him by the-petitioner Madan. Lal that 
the bags contained soda and not flour. 
He has also referred to the fact that 
shortly after the Sanitary Inspector had 
left the godown of the petitioners they 
made an attempt to surreptitiously remove 
the flour bags. In my opinion the learned 
trying Magistrate was quite justified in 
holding that the accused must have been 
aware of the condition of the flour contained 
in the bags, : 

The next point which was urged by 
Mr. Varma was that as -the whole of the 
fifty bags of the flour which formed the 
subject-matter of the prosecution had 
already been destroyed, it was not proper 
to punish the accused persons twice ‘by 
prosecuting them under s. 973, Indian 
Penal Code. That matter, however, had 
already been dealt-with by Me. - Justice 
Agarwala in Criminal Revision No: 576 
of 1932. and it is quite plain that the 
object of ss. -287 and 288 -of the Municipal 
Act, is not so much the punishment of 
the persons in possession of the noxious 
food as the prevention of its sale to the 
public and such action cannot affect the 
liability of a person found selling such 
food to be proceeded against under `s, 273, 
Indian Penal Code, In fact the same 
action could have been taken after the 
conviction of the accused persons and 
merely because it was taken before the 
conviction, it does not make -the conviction 
illegal. 

Lastly, 
trying Magistrate has not considered the 
- individual cases of the two accused persons 
and that the case of Birjulal should have 
been distinguished from the-case‘of Madan- 
lal. It is true that according to the evi- 
dence of. the -witnesses who have been 
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examined on behalf of the prosecutions 
Madanlal played a more prominent part 
than the accused Birjulal. He was not 
only present at the time of the sale of 
the article but is also stated to have said 
when questioned by the Sanitary Inspec- 
tor that the bags in question contained 
soda and not flour. Having regard to all 
the circumstances of the case I would 
uphold the conviction of both the petitioners 
but while upholding the sentence on 
Madanlal I would reduce the fine imposed 
on Birjulal to Rs. 50. 


N. Order accordingly. 





MADRAS HIGH COURT 
Second Civil Appeal No. 199 of 1929 
January 17, 1933 
VENKATASUBBA Rav, J. 
Tas NATIONAL INDIAN LIFE INSUR- 
ANCE Co. Lrp.—D EFBNDANT— 
APPELLANT 


| versus 
MAHADEVAN AND oTHERS—PLAINTIFFSs— 
RESPONDENTS 

Insurance (Life)\—Construction of policy —Duty 
of court—Courts, if will lean against forfeiture of 
policy—Default in payment of portion of one year's 
premium—Surrender value of policy more than suffi- 
cient Fa cover unpaid premium—Policy, if gets Jor- 
eite 
j A policy of insurance is to’ be construed by the 
same rules as other contracts, the duty of the court. 
being to collect the meaning of the parties by taking 
the language employed in a plain and ordinary 
sense and not to speculate on some supposed mean- 
ing which they have not expressed ‘Che courts will, far 


from favouring forfeiture, lean against it Haughton 
v. Empire Marine Insurance Co, (1, applied. 
Under the terms of an insurance policy, 


a policy which has acquired a surreader value 
sufficient to pay at least one year's premium is 
not forfeited immediately by non-payment of the 
premium within the days of grace; such surrender 
‘value being automatically applied in payment of 
instalments of premium and interest thereon to’ 
keep the policy in force for so longa term as such: 
surrender value will cover. 

On a policy of life insurance, the annual premium 
of Rs. 150-12-0 was payable in four quarterly in- 
stalments. Three instalments were duly paid and 
default occurred inrespect of the fourth instalment. 
The surrender value on the date of default was 
Rs, 86-3-0: 

Held, that in considering whether the surrender 
value was sufficient to pay the year's premium or’ 
not, the fact that a portion of the year’s premium 
had been paid was not to be overlooked, and as the 
portion ofthe premium left unpaid for the year was 
more than covered by the surrender value, the de- 
fault would not cause the policy tobe forfeited. ` 

S. 0. A. against the decree of the Court of 
the Subordinate Judge, Trichinopoly, in 
A. S. No: 11001 1928, (A. 5. No. 214 of 1927, 
District Court) preferred against the decree 
of the Court of the District Munsif, Tri- 


chinopoly, in O. 8, No. 175 of 1924, 
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` Mr, - Rajamanickam, for. Messrs. Short 
Bewes & Co., for the Appellant.’ 

Mr, K.V. Krishnaswami Ayyar, for the 
Respondent. 

Judgment. — A question of some interest 
has been raised in this appeal. The lower 
Courts have held that no forfeiture was 
incurred and in my opinion rightly. 

Tt is unnecessary to quote the relevant 
clauses of the policy, which have been set 
forth in the careful and well considered 
judgment of the learned District Munsif. 
The short point in the case is, what is the 
true construction of the words “sufficient 
to®pay at least one years premium”? 
Before attempting to construe these words, 
I shall briefly state the facts. The year 
with which we are concerned, is April 2, 1920, 
to April 1, 1921. The annual premium was 
Rs. 150-12-0, payable in four quarterly 
instalments. Three instalments amounting 
to Rs, 118-1-0, were duly paid, and the 
fourth instalment which amounts to 
Rs. 37-11-0 became payable on January 2, 
1921. The default that occurred, was in 
respect of that instalment. The point to 
decide is, whether that default led to a 
forfeiture of the policy. The material por- 
tion of the clause runs as follows:— : 

“A policy which has acquired a surrender value 
sufficient to pay at least one year’s premium is not 
forfeited immediately by non payment of the pre- 
mium within the daysof grace: such surrender value 
being automatically applied in payment of instal- 
ments of premium and interest thereon to keep the 


palicy in force for so longa term as such surrender 
value will cover.” ; 


What is the intention to be gathered 
from this clause? The surrender value 
is treated as the money belonging to the 
assured, -and so long as the company has 
in its hands asum sufficient to pay at least 
a year’s premium, the parties stipulate 
that the policy shall not lapse. Thisis a 


provision distinctly intended for the benefit ' 


of the assured and bearing that in mind, 
can the construction suggested fur the 
insurance company be accepted? As 1 
‘have said, the ‘balance. due against the 
annual premium was only Rs. 37-11-0 but 
the -surrender -value of the policy on the 
date of the default was admittedly Rs. 8€-3-0. 


Was that amount sufficient or not to pay the ` 


year’s premium? What then was the year’s 
premium?. Out of. the premium payable 
for the year: in question, Rs. 113-1-0, had 
already been paid; thus -a balance of 
Rs. 37-11-0, only was left. In considering 
whether the surrender value was sufficient 
to pay the year’s premium or not, we cannot 
overlook that a portion -of -the year's 
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premium had already been paid. Toig- 
nore this circumstance would be not only 
unreasonable but be opposed to the clear 
intention of the parties. This isthe view 
taken by the lower Courts, and in my opi- 
nion it is both reasonable and sound. Mr, 
Rajamanickam, the learned Counsel for 


‘the company, hasreferred me to Haughion 


v. Empire Marine Insurance Co. (1), where 
Channel, B., observes:— ` 7 
“A policy of insurance is to be construed by the 
game rules as other contracts, the duty of the court 
being to collect the meaning of the parties by taking 
the language employed ina plain and ordinary sense 
and not to speculate on some supposed meaning 
which they have not expressed,”  ' $ 


Surely, I am not - departing from this 
well-known rule of construction, but what 
is more to the point is that it is equally 
well settled that the court will, far from 
favouring a forfeiture, lean against it; See 
Porters Law of Insurance, Tth Edn, 


“pp. 79 and 80 and Woodfall on Landlord 


22nd Edn. -p. 397. ‘What 
that ‘a year’s 
premium means a calendar year’s pre- 
mium, in other words, a full year’s premium 
in the abstract, without reference to the 
amount actually due for any partictlar year. 
This could not have been the intention of 
the parties. The words “such surrender 
value being automatically applied ‘in pay- 
ment of intalments'of premium ..... for 
so long aterm as such surrender value, will 
cover” clearly negative the contention put 
forward for the insurance company. I under- 
linethe two words in that clause, namely, 
“automatically” and “instalments”, 

In the result the second appeal fails. and 
is dismissed with costs, i 4 

ASN. Appeal dismissed. = 

(1) (1866) L R 1 Exch. 206; 35 LJ Ex, 1174H & 0 
44; 143R R 476., 


and Tenant, 


© 
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versus > ` 
Rai HARI NATH GHOSE BAHADUR 
AND ANOTHER——-RESPONDENTS : 

Limitation Act (IX of 1908), ss. 20, 21—Part. pay- 
ment by agent—Special authority, whether necessary 
Joint debt-~Partition—Part payment by person to 
whom debt is allotted, whether saves limitation against 
the other. re tet . ee 

The authority, contemplated by s. 21,,- of- the 
Limitation Act need, not be special authority given 
for the purpose of making payment of the particu- 
lar loan in question. Narayan Rao Kalia v, Manni 
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Kunwar (1), distinguished, Beti Maharani v. Collec- 
tor of Etawah (2), refetred to. [p, 462, col 2,] 

Where a debt was dueby two brothersard on a 
partition between them it was allotted to one of 
them : 

Held, thata part payment by the brother to whom 
it was allotted could not save the debt from limita- 
tion as against the other brother. |p 463, col. 2.] 

Held, also that the partition had the effect of 
revoking a power of-attorney which the former, had 
executed to the latter [p. 462, col 1] 

F. O.A. from original decree of the 
Second Court Sub-Judge, 24-Parganas, 
dated September 7, 1929. 

Messrs. Pyari Mohan Chatterjee, Bankim 
Chandra Ray and Dasarathi Chatterjee, for 
the Appellant. 

Mr. Radhabinode Pal, 
dents. 

Mitter, J—This is an appeal on be- 
half of defendant No. 1 and arises in a 
suit brought by the plaintiff for recovery 
of a certain sum of money on the basis of 
a promissory note said to have been exe- 
cuted by defendant No. 1 Jiban and his 
brother Mohit Krishna Kundu on Decem- 
ber 4, 1919, for a sum of Rs. 10,000. The 
handnote carried interest at the rate of 
Rs. 1-8-0 per month. The defence of de- 
fendant -No. 1, which it is now material 
to mention to the suit is that it is barred 
by the statute of limitation so far as he 
is concerned. This defence which led to 
the framing of Issue No. 1 in the court 
below has been rejected by the Subordi- 
nate Judge who has granted a decree 
against both the defendants. Defendant 
No. 1 has alone appealed. 

On his behalf the only contention that 
has been raised is that the suit is barred 
by limitation. It appears that 
plaint the plaintiff alleged that the de- 
fendanis on paying the interest on several 
debts up to October 3, 1927, due to the 
plaintiff on account of the handnotes en- 
dorsed the said payment on the back of 
the said handnote. After deducting certain 
payments, the amount due to the plaintiff 
is stated to be about Rs. 11,555 for which 
the present claim is laid. The question 
of limitation turns on the payments made 
by Mohit Krishna Kundu alone on Sep- 
tember 21, 1925, for which it is admitted 
that the previous payment of October 6, 
1922, was made both by Jiban and Mohit 
and this also appears on the face of the 
endorsement in thehandnote. The question 
in controversy in the present appeal is 
whether this payment of September 21, 
1925, which on the face of the document 
appears to have been made by Mohit alone 
was made by Mohit for self and as agent 


for the Respon- 
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in this behalf for 
Jiban, the defendant-appellant. If this 
payment of September 21, 1925, be held 
not to have been made under the authority 
of Jiban, then admittedly the last pay- 
ment by both the brothers having been 
made on October 6, 1922, the ‘suit would 
be barred by limitation, having regard to 
the provisions of ss. 20 and 21, Limitation 
Act, before its amendment by the Act of 1927. 
In order to take the case out of the statute 
of limitation the plaintiff will have to es- 
tablish that Mohit Krishna Kundu when ` 
making the payment on September 21, 
was authorized by Jiban to make this 
payment which was for interest as such. 
The Subordinate Judge on this;part ofthe 
case has relied on a general power of at- 
torney which was executed by ‘Jiban in 
favour of his brother Mohit and another 
person so far back as September 19, 1918 
and he has come to the conclusion from 
this power of attorney that Mohit had au- 
thority to make the payment on the score 
of interest, for he says that the power does 
not appear to be limited “to some litiga- 
tion but appears to embrace acts alland 
sundry.” The Subordinate Judge has not 
been unmindful of the circumstance that 
this case of agency has not been made in 
the plaint, but putting the most favourable 
construction on para. 4 of the plaint it 
may be assumed for our present purposes 
that the plaintiff would be able to suc- 
ceed if he really establishes a case of 
agency at the da'e when the payment of 
interest was made, The learned Advocate 
for the appellant has therefore addressed 
an argument with regard to this power of ° 
attorney which falls under three heads. 
He has argued in the first place that the 
power-of-attorney does not specially au- 
thorise Mohit to make the payment of in- 
terest and this contention really turns 
on the construction of the said power to 
which we shall advert presently. 

The second contention is that even if 
this power is held to include authority 
to make payment of interest with refe- 
rence to debts due from Jiban it is not 
such an authority as is contemplated by 
ss. 20 and 21, Limitation Act, and his con- 
tention is that the authority contemplated by 
these sections really means a special au- 
thority in respect of this particular loan. 
The third argument with reference to this 
power-of-attorney is that there has been 
fundamental misconception by the Subor- . 
dinate Judge of. this part of the case 
seeing that this power was subsequently 


1034 ee 
revoked by a deed of partition between: the 
two brothers which was exectited and re- 
gisiered on November 13, 1923, before the 
payment in question was made. With re- 
ference to the first contention it appears to 
us clear that the power of attorney does 
embrace a power to deposit interest with 
reference to loans. The material portion of 
the power is as follows: 

“That it has become highly necessary to appoint 
am mukhtears on my behalf in order to look after 
the management and for facility of business in res- 
pect of Makalas held directly under. the Govern- 
ment and of subordinate interests and other proper- 


ties and business, ete, which are now in existence 
and which may come into existence” * * * ¥* 
and again in another place it is said, that 
the power extends to the making of depo- 
sits of all sorts of money due from Jiban. 
. The passage is as follows :— 

“And take receipt, ete, on depositing all sorts 
of money due from meand shall enter appearance 
in all law suits against me on my behalf as my rep- 
resentative and file petitions and make arguments 
and file solenamas, rajinamas, sastinamas ete. * *” 


We have no doubt therefore that this ` 


power, if it was not revoked, was sufficient- 
ly comprehensive to give the necessary 
authority to Mohit to make the payment. 
Taking now the second branch of the ar- 
gument. in this behalf made on behalf of 
the appellant it appears to us that there 
is no foundation for the contention that 


the authority contemplated by s. 21 must: 


be a special’ authority given for the pur- 
poses of making payment of the particu- 
lar loan in question. Indeed the argu- 
ment of Mr. Chatterjee was that with refe- 
rence to every such debt owing from a 
particular.-person- to another, there must 
be a separate .authority. In other words 
the argument is thatin order to take the 
case’ out of the statute the. person relying 
èn the authority must show that-the per- 
son making the payment was arméd with a 
special authority in-this behalf with re- 
ference to this particular loan. To me 
the proposition seems somewhat startling 
‘and indeed thére is no authority not can 
there be any such authority for such pro- 
position. Reliance was-placed on a deci- 
sion of the Allahabad High- Court in the 
case of Narayan Rao. Kalia v, Manni Kun- 
war (1). An examination of that case 
will show that the case is no authority: for 
the proposition which is contended for. 
There the particular power. was not.-before 
the court -and the facts were. that a per- 
son who was described as the mukhtar-i-am 
for the defendants mortgagees verified .a 

(1) 66 Ind. Cas: 394; AI’ R 1922 - All, 230;-44 A 
645; 20AL 535 9 a NG 
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wajib-ulare.and made a statemént acknow- 
ledging ‘liability, and in such circumstan- 
ces it was-held by the learned Judge 
that it-cannot‘be assumed that a mukhtear-i- 
am has power-to acknowledge liability with- 
in the meaning of s. 19, Limitation Act; 
but such a liability can only be fastened 
ùpon the principal -by a person duly au- 
thorized in this behalf, that is, who has 
been given authority to make such an ac- 
knowledgment of liability. The learned 
Judges were not considering in that case 
any-'question regarding the power given by 
a particular document to the mukhtear-i-am 
which is the ‘case here. 

On the other hand there is a very high 
authority for the proposition -that the ques- 
tion of special authority within the meaning 
‘of s. 19 or s. 20 really ‘turns on the 
construction of the power-of-attorney. Re- 
ference may be made in this connection to 
a decision of their Lordships of the 
Judicial Committee of the Privy Council 
in the case of Bett Maharani v. Collector of 
Htawah (2). There the question arose with 
reference to payment in respect ofa mort- 
gage debt and an authority appointing 
one Ajodhya Prosad as the am-mukhtear 
which is quoted inthe judgment of their 
Lordships of the Judicial Committee in 
extenso was produced in that case and it 
was contended that the acknowledgment of 
personal liability was justified under the 
authority given in the power-of-attorney 
or the mukhtarnama. Their Lordships 
on the construction of the document came 
tothe conclusion that sthe mukhtarnama 
did not embrace the power to acknowledge 
liability ‘of a personal debt of the debtor 
and that it was really confined tothe liability 


- in respect'of certain mortgages. :It seems 


tovus ‘tobe manifestly inconvenient if the 
i Chatterjea 
‘be given effect to. For, to take an'illustra- 
tion, a person may have very large commer- 
cial transactions and he may:-be under the 
necessity of ‘borrowing large sums of money 
from different -creditors. -He may in view 
of his -present and future borrowings 
empower «a certain person in respect 
of payment to make payment of 
interest: or payment of other: sums in 
respect of these loans -and.give. a..general 
power to that effect to a: particular person, 
It can hardly ‘be saidithat the power being 
a general ‘one in respect of.debts -which 
may be incurred ‘and not being in respect 
ofthat particular transaction is not.sufficient 


(2) 7 .A:108;-22 TA 31; 6 Sari551(P-0), 
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within the meaning ofs.20. The incon- 
venience of such a rule is manifest. We 
do not think that any authority can be 
found for such a proposition as this. This 
contention must therefore be overruled. 
The next contention with reference to 
this power-of-attorney is a substantial one 
and must be given effect to. It appears 
that the power was revoked by the partition 
deed. The question is material in this case 
seeing that itis not the plaintiff's case that 
when this payment was made he had seen 
the power-of-attorney. On the other hand 
he says that he was told of it simply by 
Mohit. If of course he had seen the power- 
of-atiorney and on the strength of that 
power had accepted payment from Mohit 
further questions might have arisen as to 
whether notice of revocation of this power 
was given to the plaintiff or not. But no such 
question arisesin the present case on the 
plaintiff's own evidence that he had not seen 
the power and had not accepted payment 
on the faith of such power, It seems tous 
therefore that the Subordinate Judge's 
conclusion on this part of the case is wrong 
ag he has missed a very fundamental fact, 
namely, that this power had been revoked 
‘by the partition deed of November 13, 1923. 
Some question has been raised as to the 
knowledge of the plaintiff with .reference to 
this partition. The question becomes imma- 
terial in view of the legal position to which 
we have-just referred. But I--have no 
doubt on the evidence that all that the 
plaintiff knew about this partition was, as 
he himself stated,.that he heard of the 
rumour .of partition twoor four years ago 
and that he inquired about it and could 
not know positively if the rumour was true. 
Itis admitted that no notice of this parti- 
tion deed was formally sent to the present 
plaintiff. nf 
- There is no reason to disbelieve the state- 
ment made by the -present plaintiff who 
is.a Goverment pensioner. and medical 
practitioner of respectability and one does 
mot see any reason why that statement 
should not be accepted. The Subordinate 
Judge has really rested his decision on 
the ’power-of-attorney which for the 
reason of its revocation cannot be regarded 
as furnishing the necessary authority. He 
has also relied on a letter sent by Hari 
Nath Ghose, the plaintiff, to defendant No. 1; 
appellant, on August 15,1925: see p. 13, 
part Il of the paper book, and he concludes 
from this that this letter which was not 
replied to by Jiban made the plaintiff think 
that Mohit’s payment would be sufficient for 
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the purpose. It is difficult to follow the. 
Subordinate Judge in his remarks with 
regard to this partofthe case. He states: 

“Thig- letter no doubt discloses plaintiff's appre- 
hension that Jiban was perhaps unwilling to make 
the payment and it also shows that plaintiff was 
in a sense aware of the fact of the partition be- 
tween the brothers, but when the plaintiff positively 
and categorically asked Jiban tu make the payment 
and to admit the payment to save limitation, it 
was certainly the duty of the defendant to makea 
plain assertion of his unwillingness to pay or to 
admit the payment purporting to have been made 
by Mohit. Jiban did. neither answer palintifi’s notice 
to sue. This silenca, studied and wilful certainly 
led the ‘plaintiff to think thatthe payment by Mohit 
was not denied.” i 


' This last sentence is rather ambiguous 
and neither of ushas been able to follow 
the exact import: Bee pp. 23 and 24, 
part I of the paper book. It is difficult 
therefore to sustain the judgment ofthe 
Subordinate Judge on the ground on which 
he has rested his judgment. Dr. Pal who 
appears for the respondent has to some 
extent frankly conceded that he is unable 
to support all the reasons given by the 
Subordinate Judge in his judgment. But 
he supports the judgment of the Subordi- 
nate Judge on another ground, a ground 
not taken in the court below and with 
reference to which no issue was joined. 
He contends from the deed of partition 
that ‘Mohit was entrusted to make pay- 
ment of all debts owing from him or from 
his brother Jiban, the appellant or -from 
both, and this stipulationin the partition 
deed was sufficient to authorize Mohit to 
make the payment on behalf of his brother. 
The material portion of the deed on which 
he relies is to the following effect: 


“Besides this I, Mohit Krishna Kundu, the se- 
cond party, alone remains wholly liable for the 
debts which may be found to be due in the name 
of the first party orin thename of he second 
party or inthe names of both the parties in res- 
pect of the properties up to the yedr 1329 B. S.i. e. 
up to the period during which our estate was joint 
and in respect of the Ultadingi Arat up to Pous 
1330 B.S. lf anyone of the parties be compelled to 
pay any debt due by the other, then he shall be 
competent to realise the amount with legal interest 
from the other party amicably or through the help 
of the court ” 


and he contends on the basis of this pas- 
sage inthe partition deed that this shows 
that Mohit at any rate had implied autho- 
rity to make payment in respect of any | 
debts owing from either of the two bro- 
thers and in support of this contention 
he has relied on a recent decision of their 
Lordships of the Judicial Committee of 
the Privy Council in the case of National 
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Bank of Upper India Ltd v. Bansidhar (8). 
An examination,’ however, of the facts of 
this case before their Lordships would 
show that the state of facts there was 
very different. The facts as appear from 
the judgment of Sir George Lowndes who 
delivered the judgment of their Lordships in 
the passage to which I shall presently re- 
fer, show that there was an implied au- 
thority in favour of the person making 
the payment to make the particular pay- 
ment. It appears that on December 22, 
_1917, Respondent No. 1 in that case ex- 
ecuted in: favour of the National Bank of 
Upper India Ltd. a promissory note 
payable on demand for Rs. 20,000 and in- 
terest together with a formal receipt for the 
money. The bank went into liquidation and 
the liquidators suing;in the name of the bank 
claimed from the respondent the money 
due under the handnote. The appellant 
bank asserted in their plaint that the sum 
of Rs. 20,000-was advanced to respondent 
No. 1 and that he and his brother made 
various payments in respect of principal 
and interest upon- which reliance was 
placed to: save limitation and the suit was 
instituted more than three years after 
the date of the note. The facts which 
were not in dispute are as follows: 

“One Bishambhar Nath, who was a director of 
the bank, had been allowed by the bank's mana- 
ger, Ram Kath Sapru to become indebted in 8 
largesum to the bank, and in December, 1917, in 
view of the: approaching half-yearly audit it was 
desirable that the accounts should be squared in 
some way so as not to show the director as the 
debtor to the bank, Respondent No 1, whocarried 
on, business in . Lucknow with his brother res- 
pondent No2; (who was also director of the bank) 
was accordingly persuaded to execute the pro- 
missory' note,sued on, so as to show him as the bank's 
debtor for Rs. 20,060, and this amount was credited 


in the books of the bank to Kishambhar, thus wiping 
out his indebtedness.” 


After the indebtedness of Bishambhar 
was wiped out he (Bishambhar) paid a 
sum of Rs. 900 with interest due on the 
bank’s promissory note and the arrange- 
ment was that that sum was to be paid by 
Bishambhar although in the bank’s books 

-it appears that the sum was as a matter 
of fact paid by respondent No. 1 who took 
over the liability of Bishambhar. In this 
state of facts the Judicial Committee deal- 
ing with the question of limitation, after 
referring to s. 20; Limitation Act, said 
this: 

“In answer to the first question, Counsel for 
the appellant contended that even if Bishambhar 

(3) 121 Ind Oas.193; Al R 1929 P © 297; 57 I 
A1l;6OWWN 1136; 34 OW N 145; Ind. Rul. 
(1930) P O 17; 31 L W 1; 32 Bom. L R 136; 5 Luck. 
1; (1980) M W N1; 51 G Ld 56 (PO). 
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could not be regarded as duly authorised by re- 
spondent No. 1 to make a payment of interest on 
his behalf, he was himself under a direct obliga- 
tion to respondent No. 1 to satisfy the debt, and 
in that sense was at all events “a” person. liable 
to pay it. In support of this contention the case 
of Bradshaw v. Wrddrington (4), and other similar 
English decisions, were relied upon, Their Lord- 
ships do not think it necessary to discuss the ap- 
plicability of these cases to the construction of 
the Indian Act, Upon what they have already 
held to be the true meaning and effect of the 
transaction of December <2, 1917, it was agreed 
between Bishambhar and respondent No, 1 tbat 
the former would discharge the latter's debt to 
the bank in respect of both principal and interest, 


and it is clear from. respondent No. 1's evidence 
that he left it to Bishambhar to do 
eo. Under these circumstances, it being ad- 


mitted that no formal authorization of the agent 
iis required under this section, théir Lordships 
find no difficulty in implying authority R from res- 
pondent No, 1 to Bishambhar to pay the interest 
on his behalf as it became due.” 


In that case there was, in the circum- 
stances, an implied authority in view of 
the arrangement between Bishambhar 
and respondent No. 1 to pay the parti- 
cular interest on the particular loan. 
in the partition 
deed which has already been quoted all 
that appears is that Mohit took upon 
himself the liabilities in respect of. debts 
owed by both himself and Jiban and 
there was also this penal clause further 
that if one of the parties be compelled to 
pay any debt due by the other then he would 
be competent to realise the amount with 
legal interest from the other party ami- 
cably or through the help of cout. It 
was in view of this pcsition, it seems 
to me, that no reply was given by Jiban 
to the letter sent by the présent plaintiff. 
It seems to be somewhat strange that notwith- 
standing the circumstance that the letter 
was not replied to by Jiban the pay- 


‘ment made by Mohit was accepted- as 


payment made on behalf‘of both. For, 
the letter, at any rate, indicates this 
that there was some sort of settlement 
between Mohit and the present appellant 
and in view of that settlement the latter 
Supa kana f 

“Why should both of you not sign and make a 
settlement between Sore ren in writing?” 


After writing this letter it seems some- 
what strange that the plaintiff should be 
content to accept the payment by one 
shortly after this letter which was writ- 
ten on August 15, 1905. In this view we 
are of opinion that the plea raised by 
the defendant-appellant has been made 
out. This appeal must be allowed and 


(4) (1802) 2 Ch. 430; 71 L J Ch, 627; 50 W R 561; 
56 L T 726, 
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the suit dismissed against defendant 
No. 1. The rest of the decree against 
defendant No. 2 will stand. There will 
however, in the circumstances be no order 
as to costs either here or in the court 
below. 

Henderson, J.—I agree. With great 
respect to the learned Subordinate Judge 
it does not. appear that he kept very 
clearly before his mind what was the 
question which he had to determine. The 
suit is prima facie barred by limitation. 
In order to get rid of this bar the 
plaintiff relied on certain payments on 
‘account of interest which he alleged had 
been made by the defendants. The vital 
payment is one referred to by an endorse- 
ment on the bond dated September 21, 
1925, At the trial the plaintiff failed to 
prove payment by the appellant. In my 
judgment, when ihe plaintiff failed to 
prove the case which he made, the suit 
against the appellant should have been 
dismissed. The learned Subordinate Judge 
however, gave a decree against the ap- 
pellant on a finding that the payment 
was made by defendant No. 2 as his 
authorised agent, No such case was ever 
made out in the plaint. In order to 
support this finding the learned Sub- 
ordinate -Judge retied upon a power of 
attorney. As my learned brother has 
pointed out, that power had already been 
revoked. This finding of the learned Sub- 
ordinate Judge is, therefore, not only 
against the pleadings but also against 
the evidence. In addition to this the 
learned Subordinate Judge also appears 
to have decreed the suit on the ground 
that the appellant either by his re- 
presentation or conduct allowed the 
plaintiff to suppose that the other defend- 
ant was authorised to make payments 
on his behalf. This case again was never 
made by the plaintiff himself. In his examin- 
ation-in-chief the plaintiff never even said 
that, that defendant No. 2 was mak- 
ing a payment on behalf of the appel- 
lant; in view of the letter which he had 
written to the appellant shortly before, 
“it is difficult to believe that he would 
“put forward such a claim. ln his cross- 
examination the plaintiff stated that de- 
-fendant No. 2 informed him that it 
would not be necessary to insist on a 
‘signature from defendant No, 1 who had 
given a powerof attorney to defendant 


0. 2. 
The plaintiff admits thathe never saw 
the power, It’ is quite clear that no case 
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of misrepresentation by the appellant 
was made out on this evidence, even if 
it is true. It was also found that prior 
to the partition, defendant No. 2 made 
payment on behalf of both the defend- 
ants. In coming to this finding the 
learned Subordinate Judge was confusing 
defendant No. 2 with a totally (different 
person named Mohit Krishna Hari. Dr. 
Pal contended that the case was taken 
out of the scope of s. 21 in view of the 
deed of partition between the defendants. 
I agree with my learned brother that the 
facts of the case upon which Dr. Pal 
relies are quite different from the facts 
of the present case. It is quite clear 
that a payment by defendant No. 2 alone 
would not save limitation against the 
appellant. The arrangement made by 
the deed of partition with respect to this 
debt was that. as between themselves 
defendant No. 2 would discharge the 
liability. In my opinion this would not 
affect the matter at all. The learned 
Subordinate Judge also refers to some 
payments which are certified by an en- 
dorsement which is unsigned and undated. 
There is no evidence whatever to con- 
nect the appellant with any of these pay- 
ments. There is, in fact, no evidence to 
show who made the payments. The only 
evidence on the point is to the effect that 
‘the endorsement was made by one Kshetra 
‘Mukherjee who is said to be the man- 
ager of the defendant: it is not clear 


which of the defendants the plaintiff was 


referring to. There can, however, be no 
doubt that if the plaintiff relied- upon 
the payment made by Kshetra Mukher- 
jee on the ground that he was an au- 
thorized agent of the appellant he should 
make a specific case to that effect in the 
plaint. 


A. Appeal allowed. 
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MADRAS HIGH COURT. 
Second Civil Appeal No. 1894 of 1927 
October 13, 1932 
Sunparam CHETTY, J. 
S. G. SOMASUNDARAM CHETTIAR - 
AND OTHBRS— PLAINTIFFS — 
APPELLANTS 


£ versus 
MAHIBALA MUTHIRULAPPA PILLAI 
AND OTHERS — DEFENDANT3— 
RESPONDENTS 
Registration Act (XVI of 1908), 3. 17 (1) (b), Excep, 
2,8. 49—Letter relinquishing mortgage debi—Necessity 


a 


1934 


of registration-—Evidence Act (I of 1872),2 68—Proviso 
ie O8(added by Act XXXI of 1986), whether retrospece 


If the mortgagee states in writing that he foregoes 
the entire amount due in respect of the mortgage 
. deed, the legal effect of such relinquishment is the 
- extinguishment of his interest in the mortgage 
security, and the writing will be inadmissible in 
evidence if itis not registered. Gopalaswami Ayyar 
v K. Rangappa (1), Gobardhan Sahi v. Jadunath 
Rai 2; and Lakshmana Setti v Chenchuramayya (3), 

e he aroi dded tos 68, Evidence A 

e provisoadded to s 65, Eviden X 

XXXI of 1926 is retrospective ini ts poeta Thence. 

mal v Muthukumaraswami Chettiar (4), followed. 

i am S. R. Muthuswamy Iyer, for the Appel- 

ants. : 

Mr. P. Satyanaryana Raju, for the Respon- 
dents. 

Judgment.—The second appeal arises 
out of a suit brought by the plaintiff (the 
appellant) for the recovery of a sum of 
Rs. 430 alleged tobe due on the plaint 
mentioned mortgage deed executed by 
defendant No. 1 on October 23, 1912, in 
favour of one Sevugan Chetty. The plaintiff 
is an assignee of the mortgage bond under 
a deed of assignment executed by Sevugan 
Chetty’s son, Ramanathan Ohetty, on 
March 15, 1924. The original mortgage 
deed is styled as a usufructuary mortgage 
containing a covenant to pay. The plea of 

‘defendant No. 1 is that Sevugan Chetty 
' remitted the whole of this amount‘by pass- 
ing a letter on February 26, 1918, whereby 
the mortgage debt becamé extinguished. 
That letter has been filed as Ex. 1. On 
: the basis of this letter, both the courts. 
below have dismissed the plaintiff's suit. In 
- thissecond appeal, the main question argued 
- is whether the document Ex. 1 is admissi- 
- ble in evidence without registration. ‘The 
_ terms of that letter are as follows: 

“I am very glad to see the notice given to me by 
Vakil Krishnaswamy Ayyar of Sivaganga on your 
behalf. Let my money go any way. It is enough 
if you are happy This has been written to let you 
know that 1 do not require the sum of Rs. 430, which 
I paid on your behalfto Andiappa Chetty,” 

It is beyond doubt that this sum of 
Rs. 430 is the amount due under the plaint- 
mentioned mortgage bond to Sevugan Chetty. 
Exhibit listhe letter written by Sevugan 
Chetty (the mortgagee), whereby he ex- 
pressly relinquishes the amount of Rs. 430, 
the principal sum due thereunder. The 
question is whether this document comes 
within the purview ofs. 17, sub-s. (1), cl. 
b), Registration Act. That clause makes 
` registration compulsory in the case of any 
non-testamentary instrument which pur- 
ports or operates to create, declare, assign, 
limit or-extinguish any right, title or in- 
terest of the value of Rs. 100 and upwards 
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the mortgdgee to relinquish 
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to or inimmovable property. On a perusal 
of Ex. l,itisclear that . it does notin 
terms purport to extinguish the mortgagee's 
interest in the mortgaged property. It is 
argued thatit does operate to extinguish 
such interest. The distinction between 
the words “purport” and “operate” is clearly 
explained inthe judgment of Srinivasa Ay- 
yangar, J., in the case reported in Gopala- 
swami, Ayyar v. K. Rangappa (1). Dealing 
with cl. (b) of the aforesaid section and 
Excep. (2) to that clause which deals with 
a receipt for payment of money due under 
a mortgage, when the receipt does not pur- 
port to extinguish the mortgage, the learn- 
ed Judge observes that the omission of the 
words “or operate” in Excep. (2) hassome 
significance. He states that the obvious 
conclusion to be drawn from this deliberate 
difference in the wording is that receipts 
granted for money paid may extinguish 
the debt and may therefore operate to ex- 
tinguish the security, but if they donot 
purport in terms to extinguish the security, 
they need not be registered. This is so with 
reference tothe wording of Excep. (2), cl. 
(b), 8.17. But the wording of cl. (b) itself 
is wider and.the significance of the wider 
language used in that clause is also stated 
by the learned Judge in the following 
passage : 

“Tf the document should be merely an agreement 
to reduce the amount payable under the mortgage, 
it is conceivable that it might fall within thé terms 
of cl. (b), s. 17, because it may, though not purport- 
ing todo so, operate to limit or extinguish rights in 
immovable property.” 

These observations are very pertinent to 
the present case. _I adopt the opinion of the 
learned Judge and hold that Ex. 1, though 
it does not purport to extinguish the mort- 
gage debt, does operate to extinguish the 
mortgage security. If the mortgagee states 
in writing that he foregoes the entire 
amount due in respect of the mortgage deed, 
the legal effect of such relinquishment is 
the extinguishment of his interest in the 
mortgage security. In other words such 
relinquishment .operates to extinguish his 
interest in immovable property of a value 
of more than Rs. 100. ‘the decision in 
Gobardan Sahi v. Jadunath Rai (2) seems 
to meto be on all fours with the present 
In that case, the agreement was by 
a portion of 


the principal and all interest, past and 


future, due under the mortgage bond. That 


document does not in terms purport to ex- 


(1) 85 Ind. Oas, 438; A I R 1925 Mad. 348; 20 LW 
931: 48 M L J 155; (1925) M W N 134. 
(2).19 Ind, Oas, 449; 35 A 202; 11 A L J 253, 
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tinguish the mortgagee’sinterest in the mort- 
gage security. It has been held that that docu- 
ment was clearly an agreement to foregoin 
part the mortgagee’s rights as against the 
mortgaged property in 
services rendered. I 
observation to mean that the agreement 
operated to extinguish the mortgagee’s 
interest in the security, within the mean- 
ing of cl. (b), s. 17, Registration Act. This 
decision has been referred to with approval 
in a decision of a Division Bench of this 
High Court reported in Lakshmana Setti v. 


understand this 


Chenchuramayya 44 Ind., Oas. 182 
(3). In, „that case the question 
was. discussed at some length and 


it was held that an agreement in writing 
whereby the mortgagee relinguishes a sum 
of more than Rs. 100 out of the mortgage 
money is compulsorily. registrable and is 
inadmissible in evidence if not registered. 
It is. true that in that agreement there are 
the. words “we shall return the documents,” 
but the whole reasoning. of the learned 
Judges does not seem to turn- upon the 
introduction of those wordsin the agree- 
ment, The trend of their decision seems 
to be, .that the mere fact of the relinquish- 
ment ofå sum of more than Rs. 
ofthe mortgage money operates to ex- 
tinguish the mortgagee’s interest in the 
mortgage security to that extent, and there- 
fore registration is necessary. As the 
document in question in the present suit 
is in no sense a receipt, Excep. (2), cl. (b), 
s. 17, does not apply and : requires no 
consideration. In view of these authorities, 
I am of opinion that Ex. 1 is inadmissible 
in evidence- for want of registration. The 
view of the lower Appellate Court is clear- 
ly erroneous, for the document, Ex. 1, can 
in nosense be deemed to be a receipt. I 
therefore hold that Ex. 1 must be ignored 
for the purpose of deciding the suit. 

The objection fakenon the score that the 
suit mortgage bond has not been proved 


by an attesting witness is futile in view of - 


the proviso to s. 68, Evidence Act, added 
by way of amendment by Act XX XI of 1926. 
There is no’ doubt that this proviso is 
retrospective in its operation ; vide Thayam- 
mal v. Muthukumaraswami Chettiar (4). 
In the present case the executant of the 
mortgage bond, namely, defendant No. 1, 
has admitted its execution. Defendants 
Nos. 2 and 3 have remained ez parte. 


(3) 44 Ind. Oas. 132; 24M L J 79; 7 LW 229; 
(1918) M WN 262. 
(4) 121 Ind, Oas. 858; A I R 1929 Mad. 881; 57 M 
T F 588; 30 L W 677; Ind, Rul. (1930) Mad. 266; 53 M 
ry . — + kal = we m 
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100 out ` 


“not stand in the way of its being ‘an entire 


4? t 6 


There was therefore no necessity to call an - 


- attesting witness in proof of the execution 


of this mortgage bond. In the result the 


appeal is allowed and the decree of he ; 
mortgage decreeis passed in favour of ap- i 
pellants Nos. 2 and 3 for asum of Rs. 430- 
recoverable + 
from the plaint mentioned mortgagéd pro- ° 


lower Appellate Court is set aside. 


and costs in all the courts 


perties by sale thereof, if the amount be 


not paid within three months from ` this . 


date. The defendants will bear their own 
- costs, 
A. Appeal allowed. 


CALCUTTA HIGH COURT. 
Appeals from Original Decrees 
Nos. 21 of 1929 and 167 of 1931 
April 27, 1933 
Mogergi AND MALLIK, JJ. 
KALIDAS DAS—DeEFEnpantT— 
APPELLANT 


versus 
Srimati SATKARI DASSI AND ANOTBER 
— PLAINTIF? — RESFONDENTS. ` 

Bengal Land Revenue Sales Act (X1 of 1859); ss. 3, 28, 
$7—Sale for non-payment on date fixed under s. 3— 
Validity of sale-— Entire estate’, meaning of—Estate 
separately recorded and assessed to revenue—Portion 
of lands joint with other  estate—Estate, whether 
‘entire estate'—Mesne profits—-Claim against joint 

. trespassers—Mode of decree~Decree for mesne pro- 
fits without decree for possession— Legality. 
When an estate sold for arrears of revenue is 
recorded asa separate number in the Collector's rent 
roll with a separate revenue assessed upon it, and 
the specification inthe sale certificate granted under 
s. 28, Act XI of 1859, in the form prescribed by the 
Act shows that the estate sold was an entire estate, 
the mere fact of a portion of the lands of the estate 
being joint with those of certain other estates can- 
estate’ 
within the meaning ofs. 37 ofthe 
Mukerjee v Huro Mohun Mukerji 
Singh v. Sunder Prasad Singh (2), 
Kamal Kumari Chowdhurani v, 
Roy (3)-and Preo Nath Mitter 
Roy (4), followed, |p. 468, col, L] 

Where the date, for failure of payment before the 
sunset of which datea sale is held, is one fixed 


Act. 
(1) and Keowar 
distinguished, 
Kiran Chandra 
v. Kiran Chandra 


‘under s, 3and not under s, 2 of the Bengal Land 


Revenue Sales Act, the principle laid down by the 
Privy Council in Saraswati Bahuria v. Surja Narain 
Chowdhury does not apply and the sale will not 
be void. Saraswati Bahuria v. Surja Narain 
Chowdhury (5), distinguished, Krishna Chandra 
Bhowmik v. Pabuna Dhanabandar Co. (6) and Sri 
. Sri Radha Gobinda Deb Thakur v. Girija Prasanna 
Mookerji (7), relied on. [p 468, col, 2] 
Ordinarily a decree for mesne profits can 


only 
follow adecree for possession, and when 


the 


- plaintiffs have failed to obtain a decree for possession 


their claim for mesne profits should not be allowed.. 


-But where it is only because of a sale that took 


place during the pendency of the suit that the 


-plaintifs are precluded from obtaining khas posseq- 


Monohur™ 


 19BE 


sion; this cannot deprive the plaintiffs of their right 
to, mesne profits upto the date up to which they 
were entitled to possession. [ibid ] 

_ Where a claim for mesne profits ia made against 
Joint trespassers two courses are left open to the 
court. -A decree for mesne profits may be passed 
jointly and severally against all the trespassera who 
may have jointly kept the plaintiffs out of possession for 
any particular period,leaving them to have their respec- 
tive rights adjusted ina separate suit for contribu- 
tion; or, the respective liabilities of such trespas- 


sera may be ascertained in the plaintiff's suit against: 


them, and a decree on the basis of such several liabi- 
lities may be passed against the respective tres- 
passers in plaintiff's favour. Basanta “Kumar 
v. Ram Sunkar (8), relied on. [p. 469, col. 1.] 


Appeal against the decree of the Sub- 
ordinate Judge, Zilla Birbhum, dated July 
24, 1928. : 

Mr. Amarendra Nath Bose, Dr. Bijan 
Kurar Mukerji, and Mr. Hari Prasanna 
Mukherji, for the Appellant. 

Messrs. S. C. Basak, Rupen ra Coomar 
Mitter, Gopendra Nath Das, and Bhutnath 
Chatterjee, for the Respondents. 

A. 0. D. No, 167 of 1981. 

Judgment.—This appeal has arisen 
out of a suit which was institut- 
ed by the plaintiffs for recovery of 
possession of a PutniTaluq on a declara- 
tion of the plaintiff's title thereto and 
after annulment of the encumbrances, if 
any, claimed by the defendants, and also 
for mesne profits, 
passed in plaintiffs’ favour the defendant 
No. 2 has preferred this appeal. ; 

The facts, according to the plaintiffs, are 
the following : — 

Touzi No. 148 of the Birbhum Collecto- 
rate which comprises lot Gomai- was sold 
for arrears of revenue on March 27, 1924, 
and was purchased by the defendant No. 17 
in the benami of the defendant No. 16. 
On December 7, 1924, the defendant No. 16 
took possession ‘of the mahal through the 
Collectorate. Thereafter, on January 5, 1925, 
the defendant No. 16 executed a deed of 
release in favour of the defendant No. 17. 
On January 30, 1925 (Magh -17, 1331) 
_the defendant No. 17 settled the 
mahal in putni with the 
with power to annul encumbrances, if 
any. The zemindari originally belonged 
to the deity Radharaman Jieu Thakur 


Basu 


and there was a putni under it of which. 


the holder at the time of the 
sale was the defendant No. 1. Defendants 
Nos. 2 to 12 are darpatnidars of several 
interests under the defendant No.1. Of these 
- the defendant No.2 who is the appellant, 
has 13 annas and odd darpatni interest 
in five of the villages, and 8 annas darpatnt 
interest, in the sixth one-lot. Gomai con 
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sisting of six villages in all. Defendants 
Nos. 13 to 15 are mortgagees from some 
of the darpatnidars. : 

The contesting defendants were the 
defendants Nos. 1 and 2 who took various 
defences, Of these such as are of any 
importance now will be referred to’ here- 
after. The suit was instituted on January 
27, 1926. During the pendency of the 
suit the patni of the plaintiffs defaulted 
in the payment of its rents and in con- 
sequence thereof it was sold under the 
Patni Regulation of the Ist Jatstha and 
purchased by the defendant No. 17. 

The Subordinate Judge declared the 
plaintiffs’ title to the patni up to the lst 
of Jaistha 1335 the-date on which it was 
sold as aforesaid, and annulled the in- 
cumbrances ofthe defendants Nos. 2 to 12. 
He held that the defendant No. 1 is only 
a benamidar for the defendant No. 3. He’ 
held further that the plaintiffs were not 
entitled to get possession as ‘they had no' 
subsisting interest at-the date of the 
decision, the putni having been sold up 
as aforesaid on the Ist of Jaistha 1335. 
He held, however, that: the plaintiffs were 
entitled to mesne profits from ‘the defen- 
dant No. 3 in respect of the period of one’ 
year from January 30, 1925 (Magh 17, 
1331, dateof the creation of the plaintiffs 
patni) up to January 27, 1926, (date: 
of the suit), such mesne profits to be the 
amount which the defendant No. 3 as 
patnidar had to pay to the zemindar, and 
that for a period of 2 years and 3 months, 
i.e. from the date of suit up to the ‘lst 
Jaistha 1335 (date of the sale of the plaintiffs’ 


patni) the plaintiffs would get mesne profits 


against defendants Nos. 2 to 12 jointly, on’ 
the footing of their being trespassers, such 

mesne profits being what the defendants 

themselves could have realised from the 

tenants of the mahal. : 

The appellants’ first contention is that 
the purchase which the defendant No. 16 | 
made was-not on behalf of the defendant 
No. 17 but was a purchase made for the 
benefit of the defaulting proprietors. [Their . 
Lordships found that defendant No. 16 was 
a benamidar for defendant No.'17 and not 
for the proprietors and  continued.] 
The next contention urged on behalfof 
the appellant is that the touzi which was : 
sold, though it bore a separate . 
number and a separate amount of Govern- 
ment revenue, was not an entire estate 
within the meaning of s. 37 of Act XI 
of 1859. It has been urged that-the portion 
of an estate for which a separate account 


468 
is opened under ss. 10 and 11 of Act XT 
of 1859 and the portion from which it is 
separated are equally “shares” within the 
meaning of s.10 of the Act and are both 
liable to all the incidents of a “share” 
and neither can be considered an entire 
estate: Monohar Mukerji v. Huro Mohun 
Mukerji (1). By reference to the docu- 
ments bearing on the point (Ex. U and 
Ex. L series) the previous history of the 
land has been placed before us, and from 
certain other documentary evidence (Ex. J 
series, Ex. S series and Ex. Q) and also 
oral evidence it has been shown that there 
has been no partition of the lands under 
the Estates Partition Act. And upon this 
it has been argued that unless there has 
been a partition of the lands themselves 
under the provisions of that Act, and so 
long as the lands themselves remain joint, 
the creation of separate touzis with separate 
revenue does not make the touzis entire 
estates but only shares of the estate. As 
authority for this contention reference has 
been made to the case of Koowar Singh 
v. Gour Sunder Prasad Singh (2), The 
ease referred to, in our opinion, lays down 
no such proposition: it only states what 
the effect of a partition by the Collector 
made under that Act is. The Estates 
Partition Act came into existence in 1876, 
while the estate now represented by Touzi 
No. 148 originated so far back asin 1799. 
It has been held that when an estate sold 
for arrears of revenue is recorded 
in a separate number in the Col- 
lectorate’s rent-roll with a separate 
revenue assessed upon it, and the specifica- 
tion in the  sale-certificate granted 
under s. 28 Act XI of 1859 in the form 
prescribed by the Act shows that the estate 
sold was an entire estate the mere fact 
“of a portion of the lands of the estate 


being joint with those of certain other. 


estates cannot stand in the way of its 
being an entire estate within the meaning 
of s. 37 of the Act: Kamal Kumari Chow- 
dhrani v. Kiran Chandra Roy (3), 
Preo Nath Mitter v. Kiran Chandra Roy 
(4). The sale certificate (Ex. C) in this 
case and the Register [ Ex. 2 (2)] sufficiently 
shows that the towzz is an entire estate, 
It also appears that the Collector treated the 
estate as an entire estate and sold it as 
such (Vide Robukuri Ex, Y). 

It was next argued on the authority of 


(1) 1 W R 26, 
(2) 24 0 887. 

(3) 20 W. N 229. 
(4) 27 0 290. 
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the decision of the Judicial Committee in 
the case of Saraswati Bahuria v. Surja- 
narain Chowdhury (5), that the sale was 
held without jurisdiction. The contention in 
our opinion is not tenable for the simple 
reason that in this case it is abundantly 
clear that January 14, 1924, failure to 
put in the arrears by the sunset of which 
date, brought about the sale was the date 
specified ins. 3 and not s,2 of the Act. 
This decision of the Judicial Committee 
has been explained by a later decision 
of their Lordships in Krishna Chandra 
Bhowmikv. Pabna Dhanabhandar Co. (6), 
and also by the decision of this court in the 
case of Sri Sri Radha Gobinda Deb 
Thakur v Girija Prasanna Mookerji (7). 

The next contention of the appellant 
relates to the .question of the plaintiffs’ 
right to annul the under-tenure.. We think 
the words of the plaintiffs’ putni lease 
leave no room for this contention. It is 
quite true that by reason of the fact that 
the plaintiffs’ putni was sold up subsequent- 
ly to the institution of the suit, the plaintiffs 
at the date of the decision of the court below 
were not entitled to obtain khas possession. 
But the defendant No. 17 has not said any- 
thing against the plaintiffs’ right to annul 
the under-tenures and suchright was exer- 
cised by the plaintifis at a time when they 
were fully competent to do so. 

The last contention relates to the question 
of mesne profits. As regards this matter, 
it has been argued in the first instance 
that a decree for mesne profits can only 
follow a decree for possession, and that 
when the plaintiffs have failed to obtain a 
decree for possession their claim for mesne 
profits should not have been allowed. The 
proposition, which the appellant has thus 
propounded and which under ordinary cir- 
cumstances is perfectly sound, cannot be 
regarded to be applicable to the-. present 
case in its special circumstances. It is 
only because of the sale that took place 
during the pendency of the suit that the . 
plaintiffs are precluded from obtaining khas 
possession. This cannot deprive the plain- 
tiffs of their right to mesne profits up to the 
date up to which they were entitled to 
possession. So far as the principles as 


(5) 130 Ind. Cas, 676; 10 Pat, 496; AIR 1931 PO 
57; 35 O, W N 444; €OM L J 350; (1931) M W N 369; 
Ind, Rul, (1931) P O 84; 530 L J307; 12 P LT 357 


PO. 

(6) 136 Ind. Cas, 410; 59 I A 68; 36 O W N 277; 59 
O 1034; A I R 1932 PO 61; 55 U L J62;Ind. Rul 
(1932) P © 106; 62 M L J421; 35 L W 842 (P O). 

(7) 136 Ind. Oas. 129; A I R1932 Oal, 153; 59 O 1£6;. 
35 O W N 912; Ind, Rul, (1932) Cal, 177 (PO), 
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regards calculation of mesne profits are 
concerned, it seems to us that the learned 
Judge was right in making the defendant 
No. 3 alone liable for the period up to the 
date of the suit on the footing of his being 
the patnidar. As regards the period subse- 
quent to the institution of the suit he has 
made the defendants Nos. 2 to 12 liable 
jointly on the footing that they were tres- 
passers since that date. As has been 
pointed out in the case of Basanta Kumar 
Basu v. Ram Sunkar (8), in the case of a 
claim for mesne profits two courses are 
left open to the court. A decree for mesne 
profits may be passed jointly and severally 
against all the trespassers who may have 
jointly kept the plaintiffs out of possession 
for any particular period, leaving them to 


have their respective rights adjusted in a` 


separate suit for contribution : or, the respec- 
tive liabilities of such trespassers may be 
ascertained in the plaintiffs’ suit against 
them, and a decree on the basis of- such 
several liabilities may be passed against the 
respective trespassers in plaintiffs’ favour. 
This, in our opinion, was a case in which 
the latter course should, if possible, - have 
been adopted. It appears, however, that 
the appellant never asked the Court below 
to proceed on such lines, and indeed furnish- 
ed no materials nor adduced any evidence 
to enable the learned Judge to apportion 
the mesne profits amongst the defendants 
Nos. 2 to 12 inter se. The learned Judge 
seems to have been perfectly willing to 
help the appellant in that way, as would 
appear from the following observations of 
his in his judgment: 

“The liability of the other defendants cannot be 
apportioned in this suit as the -defendants did not 
adducə any evidence to show what sum each of them 
realised after institution ofthe suit till the Ist 
Jaistha 1335 B S.” 
~ On April 19,1927, the defendant No. 1 
instituted a suit being R. S. No. 11 of 1927 
for the rents of the darpatni for the years 
1330 to 1333 against the defendant No. 2, 
that is to say the appellant and his co- 
sharer. The suit was decreed on July 24, 
1928, and it appears that the decretal dues 
were realised on August 1, 1929. The 
result of this realisation has been that the 
defendant No. 1 has received from the 
appellant and his co-sharer a portion of 
the amount for which the defendants Nos, 2 
to 12 stand liable on account of mesne 
profits under the decree which the Subordi- 
nate Judge has made in this case, namely 
mesne profits for the period commencing 


(8) 188 Ind. Qas, 882; 55 O LJ 205; A I R 1932 Cal. 
600; 59 O 859; Ind, Rul, (1932) Oal, 540, 
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from the date of institution of this suit 
(i.e. January 27, 1926) up to the end of 
Chaitra 1333, We appreciate that there 
is some am unt of hardship on the appel- 
lant for what has happened, but for this 
we do not see that he is entitled to any 
relief as against the plaintiffs. It was for 
the appellant, if he wanted to have any 
relief, to take suitable steps in the present 
suit by applying for apportionment and 
placing proper materials before the court 
for that purpose. 

The result is that, in our judgment, this 
appeal fails and should be dismissed with 
costs t) the plaintiffs respondents; hearing 
fee being assessed at 10 gold mohurs. 


A. 0. D.No. 21 of 1929. 


This appeal has been preferred by the 
same person who is the appellant in the 
other appeal just disposed of. He ‘is the 
defendant No. 2in the suit out of which 
the said other appeal has arisen, In the 
suit out of which this appeal has arisen, 
he wasthe first defendant, and the second 
defendant therein was his co-sharer in the 
darpatni. The suit was for recovery 
of arrears of rent of the darpatni for the 
years 1330 to 1333. Jt was instituted by the 
patnidar, who was the defendant No. lin 
the suit out of which the other appeal 
has arisen. 

The Subordinate Judge who dealt with 
this suit should have stayed the hearing 
of the suit as was prayed for on behalf of 
the appellant. He was not right in think- 
ing that it was necessary for the purchaser 
himself to annul the under-tenure or that 
the person who had obtained a patni 
lease from ths purchasers were no’ com- 
petent to do sə or that the said patni 
having been sold up the annulment which the 
said putnidar had made ceased to have effect. 

The difficulty which has been created by 
the decree of the Court below in this suit 
has already been pointed out towards the 
close of the judgment in the other appeal 
just delivered. “There can bé no question 
that the decree for rent for the period com- 
mencing from the Ist Baisakh 1331 and up 
to January 27, 1926 (on which date 
the other suit was instituted) is perfectly 
correct. But as by the institution of the 
said other suit the under-tenures were 
annulled the relationship of landlord and 
tenants between the parties in the present 
suit was affected and all of them became 
trespassers liable jointly for mesne profits 
to the plaintiffs: in the other suit. As 
their rights and liabilities in'er se may 
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have to be determined when the mesne 
profits decreed in the other suit are realis- 
ed, and as we are not able to interfere 
with that decree which is a joint decree 
against the defendants Nos. 2 to12in the 
other suit, the plaintiff in the present suit 
having been found to be a benamidar for the 
defendant No. 3 in the other suit it is 
only right that the defendant No. 2 
should get back any amount which he has 
had to pay for use and occupation of the 
lands for the period subsequent to 
January 27, 1926. The decree which he 
has made in this suit for rent for the 
entire period cannot be upheld. The. rela- 
tionship of landlord and tenant between 
the parties subsisted only up to the date 
on which the suit out of which the other 
appeal has arisen was instituted and on 
which date the under-tenures must 
A regarded as having been annull- 
e 


The appeal will be allowed, the deeree 

of the court below will be set aside and 
the case will be sent back to the said 
Court in order that a decree for rent may 
be passed in plaintiffs’ favour for the 
period commencing with the lst Bai akh 
1330 and ending on April 27, 1927 and 
his claim for rent for the period subsequent 
to that date should be dismissed, the res- 
pective rights and liabilities of the parties 
in respect of the said subsequent period 
being left to be determined in such pro- 
ceedings as the ` parties or any of them may 
institute hereafter. 
“ There will be no order for costs in 
this appeal. Costs of the suit will 
be dealt with by.the court below on 
remand. 

A. Appeal No. 167 dismissed. 

4 Appeal No. 21 allowed. 
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Limitation Act (IX of 1908), Seh, I, Art. 182 (5)— 
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litnitation—Art, 182 (5), interpretation of. 
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be bronght on the record -without a prayer for 


DERAS MULTANI SAHAI V. FATRHOHAND RAMCHAND 


14710 


execution of the decree is not an application for 
execution of the decree, that is to say, an application 
setting the court in motion that the decree be 
executed in any manner setoutin the last column of 
the prescribed form, and will not save a subsequent 
application from limitation under Art. 182 (5), 
Limitation Act. Tp. 471, col 1.) A 

Nor is such an application one made in accordance 
with law to take a step-in-aid of exesution as there 
is nothing in r. 16 or in any other rule of O XXI, 
Oivil Procedure Code to require a transferee of a 
decree to apply for his name being brought on the 
rezord or to suggest that he cannot apply for execu- 
tion untiland unless his name is broughton the 
record. [ibid] 

The expression “in accordance with law” is 

adjectival both “to the proper Court for execution” 
and “to take some step-in-aid of execution" [p. 472, 
cols 1 & 2.) 
. The language of Art, 182, cl. (),. Limitation Act, 
ought not to be strained iu favour of a judgment- 
debtor whohas not paid his debt and the words 
“a step in-aid of execution’ should be liberally inter- 
preted in favour of the decree-holder, But whether 
an application which is defective should be treated 
as an application in accordance with law must depend 
on the facts of each particular case, and no hard and 
fast rulecan be laid down in that behalf. Chowdhury 
Paroosh Ramdas v. Kali Puddo Bannerji (1), 
Venkataramanamma v, Purushottum (2), Rama- 
chanira Aiyer v. sSubramania, (3), Annamalai 
Mudaliar v. Ramier (4), relied on. [p. 472, col. 2.]. 

Mr. Chabaldas Rochiram, for the Appel- 
lant. 

Mr. Pahlajsingh B. Advani, for the Res- 
pondents. 

Judgment.—Several interesting points 
of law have been raised in this 
appeal. Butit will be sufficient for us to 
deal only with the point of limitation which 
goes to the very root of the present execu- 
tion application. The appellant claims to 
be anassignee;of the right, title and inte- 
rest of Messrs. Ramlal and Co. in an award 
obtained by them against the respondents. 
On July 22, 1924, the award was made a 
rule of the court, and from that day it be- 
came enforceable as if it was a decree. On 
May 7, 1927, the appellant made an appli- 
cation in the form prescribed for execu- 
tion applications but he did not ask for 
execution of the decree, In the column 
headed : 

“Mode in which the assistance of the court is 
required" all that was stated was: “Application 
underunder O XXI,r 16, Civil Procedure Code for 
the assignee being brought on the record.....", 


There was no prayer for any further 
relief whatsoever. On that application on 
December 12, 1927, the Court (Aston, A. J. 
O.) passed the following order :: 

“Application dismissed ..... ao execution applica- 
tion to be made under O. KAT, r.16 and notice 
given tojudgment-debtor"™ . ` 

Nothing further was done by the appel- 
lant until February 3, 1928, when the pre- 
sent execution application was filed, It 
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s ¿eame up for hearing before the same learn- 
#.ed Additional Judicial Commissioner who 
$ dismissed it inter alia on the ground that 
3, it was barred by limitation. It is conceded 
(that if the first application referred to 
_ above isnot an application made in accor- 
“ dance with law either for execution of the 
‘decree or for a step being taken in aid of 
z execution within the meaning of cl. (5), 
>.. Art. 182, Limitation Act, the present appli- 
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liar v. Ramier (4), the dictum of. Sir 
Bhashyam Aiyangar, J., referred to dbove 
was approved. -But in that case as the 
application of the .transfereé -of the 
decree to- be brought on the record 
although defective in form “had been 
allowed and no appeal had been preferred 
against the order of thecourt allowing the 
application, it was held that. under the 
circumstances the previous defective appli- 
Cation must be deemed to have’béen made 


~ cation is out of time. But it is argued that 
` the first application although defective in 
form falls within the purview of cl. (5) and 
revives limitation, Now O. XXI, r. 16, 
Civil Procedure Code, makes provision for 
an application being made by the trans- 
feree} of a decree that hisname be brought 
onthe record. It lays down the procedure 
whichis tobe adopted by him when he 
wishes to execute a decree which has been 
transferred to him. He is required to apply 
to the court which passed the decree for 
execution of the decree, and before the 
court grants his prayer itis incumbent upon 
the court to issue notices to the judgment- 
creditor and judgment-debtor in that be- 
half and to hear the objections, if any, 
raised by them to the .execution of the 
decree. Prima facie, therefore, the first 
application is not an application for exe- 
cution of the decree that isto say, an appli- 
cation setting the court in motion that the 
decree be executed in any manner set out 
in the last column of the prescribed form : 
See Choudhury Paroosh Ramdas v. Kali 
Puddo Banerjee (1) and Venkatarama- 
namma V. | urushottam (2). 

Nor can it be said that this application 
was an application to take a’ step-in-aid of 
execution in accordance gwith law. There 
is nothing in r. 16orin any other rule of 
O. XXI, Civil Procedure Code, to’ require a 
transferee of a decree to apply for his name 
being brought on the record or to suggest 

‘that he cannot apply for execution until 
and unless shis name is brought on the 
record. In Ramachandra Aiyer v. Subra- 
mania (3), Sir Bhashyam Aiyangar has held 
that the transferee of a decree cannot 
make an application merely for recognis- 
ing him as atransferee, that there is no 
provision of law requiring the court to 
recognise the validityof a transfer before 
the transferee has actually applied for 
execution, and that the only application 
which the transfereecan makeis an appli- 
cation for execution. In Annamalai Muda- 

(1) 17 0.53, 


(2) 24 M 188; 10 M D J 342, ` 
(3) 14 M L J 393, 


in accordance with law. In dealing with 
this aspect of the case their Lordships have 
said : - P E = 

“It -is no doubt true as -pointéd out by Sir 
Bhashyam Aiyangar, J., in Ramachandra Aiyer v. 
Subramania (3),that B. 232, Civil Procedure Code, 
does not provide forany application in this form 
but contemplates-that the transferee should apply 
for execution of the decree without any préliminaries 
of this kind, merely giving noticé of the application 
tothe transferor and the judgment-debtor. Gon- 
sequently, when instead of applying for. execution 
the appellant put in his application for recognition 
as transferee, the court might have returned the 
petition to him for amendment asnot in. accordance 
with the section. Instead of doing this, the court 
made the order prayed for and. the appellant did 
not appeal against itas he might have done, : Under 
these circumstances, the application must be taken 
to have been in accordance with law." | Ka 

This case is, therefore, no authority for the 
proposition that an application- by a trans- 
fereeto be brought on the record without 
asking for execution of the decree is an appli- 
cation in accordance with law. In Somamma 
v. Basamma, 14 Ind. Cas. 704 (5), the dictum 
of Sir Bhashyam Aiyangarin Ramchandra 
Aiyer v. Subramania (3), has- again been 
referred to withapproval. In Palaniappa_ 
Chetty y. Subramania Chettiar (6) at p. 420* 
Srinivasa Aiyangar, J., has likewise point- 
ed out that there is no provision in.-the 
Procedure Code for a transferee, to bring his 
name on the record and has observed : 

“I am not atall sure whether what is called 
‘bringing on the record the transferee decree- 
holder’ is not really a survival from times previotis- 
to the Procedure Oode. The scheme of the: Code 
is that the transferee by assignment in writing or 
by operation of law mefely files his application for 
execution of the decree setting out either in it or in 
an affidavit he has filed in support thereof that he 
ig the transferee either by operation of law or by 
any particular instrument in writing add thereupon 
the court orders the application for execution or 
rejects it? — 0 > i 

In Rajitagiri Pathy v. Bhavani Sankar- 
ram (7) the application by the transferee 
was not only for his name being brought on 

(4) 31 M 234; 18 M.L J 24, ae ay, 

(5) 14 Ind, Cas 704. i l 
* (6) 88 Ind Oas, 409; AIR 1925 Mad. 701; 48 M 993. 
43MO4 413; 21 L W 545, 3 

(1) 80 Ind. Oas. 103; A I R 1924 Mad. 673; 47 M 641; 
19 L W 650: 47 M L J4: (1924) M W N 27. : 

#Page of 48 M L J—|Ed.] 7 
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the record but for execution, and it was, 
therefore, rightly held to be an application 


which revived limitation. In <Ayyaru 
Pillai v. Varadaraja Pillai (9), 
Devadoss. J.. has said that unless 


a transferee of the decree applies for exe- 
cution his application would not be consi- 
dered to bea proper application. It is no 
doubt true that in Pitamsingh v. Totasingh 
(9), the Allahabad High Court held that an 
application by a transferee to have his 
name brought on the record was an appli- 
cation to take some step-in-aid of execu- 
tion within the meaning of Art. 179, cl. 4 
of the old Limitation Act, corresponding to 
Art. 182, cl. (5) of the present Act, but 
again in that case the application for sub- 
stitution was presented to the court within 
the period of limitation; and instead of 
its being dismissed as defective or return- 
ed for amendment it had been entertained 
and notices had been ordered to issue to 
the judgment-debtors, Order XXI, r. 17, 
Civil Procedure Code, imposes a duty on the 
court to scrutinize an application for exe- 
cution when it is presented with the object 
of ascertaining whether such of the require- 
mentsof rr. 11 to 14 as may be applicable 
. have been complied with or not, and if they 
have not been complied with either to réject 
the application or to allow the defect to 
be remedied within such time as may be 


fixed. ` : 

trial Court had not followed 
the procedure laid down in r. 17 
and might equally have helped the ap- 
plicant by allowing an amendment un- 
der cl. (2) of that rule. Their Lordships 
‘have however proceeded on a somewhat 
different ground and have said that 
the applications (referring to this ap- 
plication and” another for extension of 
time to serve a judgment-debtor) were 
epplications for steps-in-aid of execution as 
they: 


were bona fide applications made with the inten- 
tion of keeping the decree alive, and the decree 
could not be executed until notice of the application 
under s,232 0. XXI r. 16) had been given to the 
‘transferor and the judgment-debtors, and their 
objections heard ” 


With all respect this argument does not 
deal with the objection that such an appli- 
cation should be made “in accordance with 
law” before .it can revive limitation. The 
expression “in accordance with law” is 
adjectival both “to the proper court for 


(8),92 Ind, Oas. 770; A IR 1926 Mad. 431; 50 M L 
(9) 29 A 301; 4 A L J 184; A W N.1907, 74 


DEVRAJ MULTANI SAHAI.. FATEHOHAND RAMCHAND 


14710 


execution and to take some step-in-aid of 

execution:” See Bhagwan v. Dhondi (10). 

The last case to which our attention was 

invited is the case of Mohansing v. Jagat- 

singh (11). It is aSingle Judge judgment 

of Dalal, J., and stands on a different 

footing altogether. In that case the judg- 
ment-creditor died during the pendency of 

the application for execution filed by him. 

An application was .made by his legal 

representatives for substitution of his name 

in place of the deceased. It was rightly 

held that O. XXI, r. 16 refers to an appli- 

cation when no execution application is 
pending and does not bar an application 
for substitution of the name of the legal 
representative of a judgment-creditor 
being made in a pending execution appli- 
cation. Itis no doubt true that in this 
case the learned Judge has further said 

that the application for substitution of 
names isa step in aid of execution and 

has in support of that proposition relied 

upon the cases of Pitamsingh v. Totasingh 

(9) and Annamalai Mudaliar v. kamier (4), 
referred to above. But these observations 
are obiter dicta and whatever might be 

said as to the effect of the decisions in the 
case of Pitamsingh v. Totasingh (9), the case 
of Annamalai Mudaliar v. Ramier 4) 

does not support this view. The present 

ease is different from the cases of Pitam- 

singh and Mohansingh as the -court did not 

entertain the defective application filed 

by the transferee as being not in proper 

form and rejected it. There is therefore 

no question of its being in accordance with 

law or of its being deemed to be in 

accordance with the law within the 

ake of Annamalai Mudaliar v. Ramier 

4). À 

We are aware of the rulingsin which it 

has been laid down thatthe language of 

Art. 182 cl. (5), Limitation Act, ought not 
to be strained in favour of a judgment-. 
debtor who has noi paid his debt and that 

the words “a step-in-aid of execution” 

should be liberally interpreted in favour 

of the decree-holder. But whether an 

application whichis defective should be 

treated as an application in accordance with 

law must depend on the facts of each 

particular case, and no hard and fast rule ` 
can be laid down in that behalf. In the 
present case we are not prepared to hold 
that the application is one in accordance 
with law. Nor are there any equities in 


(10) 22 B 83. 
(11) 109 Ind, Cas, 412; A I R 1928 All. 299; 50 A 621; 
28 A LJ 417, 
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favour of the appellant. He was not only 
misled by any act of the court but he 
was in effect told that his application was 
not one in accordance with law ani yet 
he took no steps to file a proper appli- 
cation within the period of limitation. Lf he 
now finds that his decree is statute-barred 
he has to thank himself for it. We there- 
fore hold that the learned Additional 
Judicial Commissioner wasright in dismis- 
sing his application as barred by limitation 
and we accordingly dismiss the appeal with 
costs. 
N. Appeal dismissed. 
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‘VETSUS 
SAROJINI DASSI—DEFENDANT— 
RESPONDENT = 

Hindu Law — Dayabhaga School —Ayautuka 
stridhan— Daughter's son, if includes step-daughter's 
son among heirs—Step-daughter’s son and brother's son 
—Preferential heir. . 

Under the Dayabhaga School of Hindu Law the 
daughter's son among the heirs tothe ayautuka 
stridhan of a woman does not include a step-daugh- 
ter's son and the step-daughter’s son is not a 
preferential heir to a brother's son. Dasarathi 
Kundu v. Bepin Bihari Kundu (1), Sashi Bhusan 
Lahiri v. Rajendra Nath Joardar (2, Bholanath 
Royv Rakhal Das Mukerji (3), Purna Chandra 
Bysackv Gopal Lal Sett (5), Judoonath Sircer v. 
Basanta Kumar (6), Debi Prasanna Roy Choudhury v. 
Harendru Nath Ghose (7), referred to. Jatindra Nath 
Roy v. Nagendra Nath Roy (4), distinguished. [p. 
433, col L] 


Messrs. J. C. Hazra and A. K. Hazra, for 
the Appellant. 

Messrs. N. O. Chatterjee and H. N. Sanyal, 

for the Respondent. 
' Judgment. The question in controversy 
in this case relates to the inheritance of the 
ayautuka stridhan of one Radharani Dasi, 
a widow governed by the Dayabhaga School 
of Hindu law. The plaintiff is the son of 
Radharani’s step-daughter. The defendant 
sets up jus tertii and contends that on 
Radharani’s death the property descended 
to one Gosto. Behari, a son of Radharani’s 
brother, 

Buckland, J., has dismissed the suit, 
holding that gosto Behari was the preferen- 
tial heir. At p. 158 of Mullas Hindu 
Law, Edn. 7, are to be found “two tables 
enumerating the two sets of heirs, the first 
set consisting of 5 groups of heirs, in their 
order in respect of ayautuka  stridhan 


- KRISTO BRHARY DUTT V. SAROJINI DASSI 


413 


according to the Bengal school; and it is 
with reference to these tables that the matter 
will be discussed here. As regards the 
first three groups of the first table, no 
question arises in this case. Mr. Hazra’s 
first contention on behalf of the appellant is 
that in Group 4 of the first table “daughter's 
sons” should be read as including “step- 
daughter's sons”. If this contention 
succeeds it is obvious that the plaintiff 
should be held to be the preferential heir, 
because. the defendant comes in only under 
Group 9 of the second table. In support of 
the contention that no distinction should be 
drawn between “daughter's sons’ and ‘“‘step- 
daughter's sons” reliance has been placed 
upon certain decisions which we shall now 
notice. In Dasarathi Kundu v. Bepin 
Bihari Kundu (1) the contest was between 
a step-sister’s son and the elder brother of 
the husband. Several reasons were given 
by the learned Judge for holding that a 
step-sister’s son is practically in the position 
of one’s own sister's son and in a better 
position than the elder brother of the 
husband even from the point of view of 
spiritual benefit. While overruling a con- 
tention that the mention of “whole brother" 
in para. 29 of Dayabhaga, Chap. IV,s. 3, 
which was considered by the learned Judges 
as applying to succession toa woman's sulka 
only, suggested that whole-blood was 
also meant in para. 31 et seq, the learned 
Judges observed: 

“This rather supports the contention of the plaintiff 
than that of the defendants in this case; for the 
verse indicates that where a person connected by 
half-blood is meant to be excluded the: author says so." 


The case of Sashi Bhusan Lahiri v. 
Rajendra Nath Joardar (2) merely purport- 
ed to follow the decision in the case of 
Dasarathi Kundu v. Bepin Behari Kundu 
(1) in so far as that case gave the step- 
sister’s son a place in Group 7 ofthe second 
table, and also proceeded upon the decision 
‘in the case of Bholanath Roy v. Rakhal Das 
Mukerji (3) in which it had been held that 
under the Bengal school of Hindu Law sons 
of sisters of the half-blood are entitled to 
succeed equally with sons of sisters of the 
whole- blood to the property of a. deceased 
‘brother. The case of Jatindra Nath 
Roy v. Nagendra Nath Roy (4) was 
a Mitakshara case, the contest being 
between the father’s half-sister’s son 
and the mother’s sister’s son as to the right 
to succeed to a male owner; and while_deal- 
) 320 261; 90W N 119. x 

2) 15 Ind. Oas 225; 40 O 82; 16 O W N 1094. 

3) 11 069. : 

(4) 108 Ind. Oas. 246: A I R 1928 Cal. 289; 55 O 1153; 
I L T 40 Oal 50; 47 OL J-265; 32 C-W N 548 
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ing with atmabandhus, the learned Judges 
observed that where the text-writers meant 
that there should be a difference between 
the relations of full-blood and half-blood 
that was especially enumerated, but where 
no such distinction is made in the text the 
words should be read as including both full- 
blood and half-blood. ‘hese decisions, in 
our judgment cannot be regarded as having 
laid down any general proposition that 
wherever in any list of heirsa particular 
heir is named, it should be taken, in the 
absence of any express words to the con- 
trary, to include both whole-blood and 
half-blood. And on the authority ofthese 
decisions we are not prepared to hold that 
group 4 of the first table should be read as 
including step-daugther’s sons, The next 
attempt made on behalf of the appellant 
was to support the group of heirs whom 
Srikrishna in his Dayakarma Sangraha in- 
terposes between group 4 and group 5 of 
the first table. Jimutabahana, in naming 
the heirs up to Group 5, allowed the doctrine 
of spiritual benefit to be . subordi- 
nated to other considerations to a 
certain extent. From the texts of Manu, 
Brihaspati and Devala, he deduces the rule 
(Dayabhaga, Chap. IV s. ii, 9) that the son 
and maiden daughter have a like right to 
succession, and on failure of either of them, 
the goods belong to the other, and on 
failure of both of them the succession de- 
volves with equal rights on the married 
daughter who has ason, and on her who 
may have a male issue, for by means of 
their sons they may present oblations at 
solemn obsequies. He then turns to the 
text of Manu (ix, 139) which says: 

“Even the son of a daughter delivers him in the 
next world like the sonof a son;" 
and then as between a son's son anda 
daughter’ son he gives preference to the 
former, observing that since the married 
daughter is debarred from inheritance by 


the sonitis reasonable that the son of the- 


debarred daughter shall also be excluded 
by the person who bars her claim (Daya- 
bhaga Chap. IV s. 2,11). So far, that is to 
say as regards Groups 1 to 4, it may per- 
haps be said that spiritual’ benefit was a 
primary consideration with him. But in 
naming Group 5, that is to say, after the 
daughter's son, he admits barren and widow- 
ed daughters. But these are unable to 
confer any spiritual benefit, and his reason 
for letting them in here is that they are also 
her offsprings (Dayabhaga Chap. IV'ii, 12) 
which is nothing else than the ground ‘of 
natural love and affection. Srikrishna, on 
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the other hand, being more zealous in follow- 
ing out the doctrine of spiritual benefit 
has placed between Group 4 and Group 5 
the following heirs in their order—-(1) son's 
son's son, (2)step son, (3) step-son’s son and 
(4) step-son’s son's son. (Srikrishna’s Com- 
mentary on Dayabhaga, Chap. IV s. 3, Daya- 
karma Sangraha Chap. II, s. 4, 9). Sir 
Gooroo Das Banerji in his Hindu Law of 
Marriage and Stridhan Edn. 5, page 477, 
has observed that though «Jimutabahan’s 
rule is more authoritative and also more 
equitable, Srikrishna’s list has been gene- 
rally accepted. It is clear, however, that 
this list as it stands gives the appellant no 
place, unless “step-son’s son" is taken to 
include “step-daughter’s son.” 

To establish that the step-daughter’s son 
should come in under the category of step- 
son’s son in the list of Srikrishna’s heirs, or 
should in any event come in after the hus- 
band, i. e. Group 4 of the second table, Mr. 
Hazra relies upon paras. 31° to 34 of Daya- 
bhaga, Chap. IVs. 3. He has also argued 
that the decision,. of this court in the case 
of Purna Chandra Bysack v. Gopal Lal Sett 
(5), in which it was held that words “of the 
rival wife” in para. 31 and paras. -32 and 33 
are-interpolations and spurious was not right 
and that on a proper interpretation of these 
as well as of the paragraphs that follow it 
should be held that the step-daughter’s son 
should have a place ab one or other of the 
aforesaid places. After providing for the 
5 groups of the first table, Jimutabahana 
proceeds to deal with the next group of 
heirs consisting of the woman's parents, her 
brother and her husband. So far as these 
are concerned itis not necessary to deal 
with them in detail. Itis now well-settled . 
that para. 28 of Dayabhaga, Chap. IV, 8,3, 
which contains a rule of succession, and 
para. 29 thereof, which contains a resume of 
some of the preceding paragraphs, formulate 
a rule which is applicable to all kinds of 
Stridhan: See Judoonath Sircar v. 
Basanta Kumar (6). : This rule is that 
in the first place it goes to the brothers of 
the whole blood; and if there be none, to 
the mother; if she be dead, tothe father; 
and on failure of all these, it devolves on 
the husband. The order ‘given in the 
Dayabhaga has been accepted by the 
courts as applicable to all kinds of Stri- 
dhan: See Sir Gooroo Das Banerjee’s Mar- 
riage and Stridhan, Edn. 5, p. 473. Mr- 
Hazra has seen the difficulty that Jimuta- 
bahana up to para. 29 of the section has 


(5)8 OL J 369. 
(6) 19 W R264; 11 B L R286- ~ - 
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“never thought of the step-daughter’s son. 
He therefore relies upon paras. 31 to 34 
- and wants to get out of them a meaning 
- which will enable his client to come in either 
‘in the group of Srikrishna's heirs or at 
- any rate, after the husband, for either 
would suit him equally well. These 
paragraphs have therefore to be carefully 
considered. 

In para. 31, Jimutabahana begins by 
saying ‘‘on failure of heirs down to the 
husband this rule is again provided” and 


then says: “Brihaspati thus delivers.” 
and then cites a text of Brihaspati 
[Their Lordships stated the text 


and proceeded]. This text has been trans- 
lated in the fragments of. Brihaspati, 
Sacred Books ofthe East Series, thus: 

“88. The mother's sister, the wife of a maternal 
uncle, a paternal uncle's wife a father's sister, a 
mother-in-law and an elder brother's wife are de- 
clared to be equal to a mother. 

“89. 1f they have no legitimate son of the body, 
nor (other son) nor daughter's son their son their 
sister's son etc., shall inherit their property." 


In paras. 32 and 33,the word aurasa is 
explained as meaning both son and daugh- 
terand a reason is given.for this meaning; 
and the word “son” in verse 89, qouted 
above, is also explained as not being confi- 
ned in its meaning to an issue of the body but 
as including the son of a contemporary wife. 
For such a meaning of the word “son,” 
reliance is placed upon a text of Manu with 
reference to which it is said: 


“If among all the wives of the said husband, one 
brings forth a male child.” 


Manu has declared them all, by means 
of that son, to be mothers of the male issue; 
and a further reason is also given that 
if alimited meaning be given to the word 
son, the word would be superfluous and 
the sister's son or other remote heir would 
have the right of succession though the 
son of {a contemporary wife be living. In 
this way the conclusion is reached that if 
there be no legitimate son or daughter, nor 
a grandson in the male line, nor a son of 
a rival wife, the right of succession de- 
volves on the daughter’s son. The ques- 
tion as regards the authenticity of paras. 32 
and 33 arose in the case of Purna Chandra 
Bysack v. Gopal Lal Sett (5) in which 
the contest was between the daughter's 
son and the rival wife's son.: Paragraph 32 
and 33 directly bear upon this question. 
For reasons that are elaborately set out 
in the decision of Mookerjee, J., it was held 
in that case that the verdict of such com- 
mentators asSrikrishna, Achyuta, Mohes- 
wara and others censuring the paragraphs 
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as spurious or questionable was well 
founded and that there were substantial 
grounds for holding that they are inter- 
polations. The case went up before the 
Judicial Committee; but their Lordships 
observed that they would make no pro- 
nouncement on this question as it was not 
necessary. For us also itis not necessary to go 
into the question of authenticity of these 
paragraphs in the present case, because 
we cannot see how, evenif they are genuine 
and regarded as correctly laying down the 
law, the son of a step-daughter can avail of 
them in any way for his benefit. The 
paragraphs make no mention of the son 
of a step-daughter. We may observe in 
passing that in a later decision in the case 
of Debt Prasanna Roy Choudhury v. Ha- 
rendra Nath Ghose (7) Mookerjee, J., has 
referred to paras. 32 to 36, but has not 
said anything as regards the genuineness 
or otherwise of paras. 32 and 33. We 
therefore pasi on to para. 34 which is the 
most important paragraph to be considered 
in this connection. This paragraph deals 
with the word tatsutah (their son) in Bri- 
This para- 
graph has been thus translated in Cole- 
brook’s Dayabhaga: 

“By the pronoun in the phrase ‘sons of those 
persons’ (31) the woman's own issue and the child 
of a rival wife are signified, Therefore their sons 
have aright to inherit; nor the son ofa daughter's 


son also, for he is excluded from the oblation of food 
or obsequies.” 


It is clear however that the word in thé 
text which has been translated as child is the 
word “puttra,” (After stating the paragraph 
the judgment proceeded). The translation 
only follows the commentators Srikrishna 
and others in what they have said of the 
word tatsutah in Brihaspati's text and not 
as to what Jimutabahana means by it. 
These commentators in order to give 
the utmcst latitude to the doctrine of 
spiritual benefit and inorder to see that 
its application is. logically . sound and 
consistent, have read the word tatsutah 
in Brihaspati’s text us meaning not only 
son of the rival wife but his sister as 
well. They do not mean to translate 
Jimutabahana’s rendering of the word as 
givenin para. 34. And Srikrishna him- 
self. in his summary of the rules at the 
end of the section of the Dayabhaga on 
which he was commenting, was content 
with introducing his groups of heirs 
between Groups (4).and (5) of the first 


(7) 6 Ind, Oas, 534; 37 O 863;12 OL J 385; 15 OW 
N 383. ete 
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table and giving no place tostep-daugh- 
ter’s son in that group or anywhere else. 
As for Jimutabahana himself, immediately 
after the husband he gives places to 
Brihaspati’s secondary sons, and he 
has expressly given the order of 
succession in para. 37 and alsotaken the 
precaution of saying in para. 38 that the 
mention of the secondary sonsin para. 31 
was intended merely for an indication of 
the heirs, without specifying the order 
in which they succeed. In para. 39 
come others, including the husband's sa- 
pindas. : 

It may be pointed out here that the 
order of inheritance of the six secondary 
sons amongst whom the respondent comes 
under Group 9 of the second table, is 
agreed in by Raghunandan and Srikrishna. 
and they refer to the same doctrine of 
spiritual benefit as the basis of their 
conclusion. (See Sir Gooroodas, Banerjee’s 
Marriage and Stridhan, Edn. 5, p. 498). 
In these circumstances, we are unable to 
hold that either in the textof Dayabhaga 
or in the authorities there is anything on 
which it may be held that in the law as 
prevailing in Bengal the appellant can 
come in preference to the respondent. 
The appeal is dismissed. We make noorder 
for costs in it, 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1256 of 1930 
April 12, 1933 
CurGENVEN, J. 
V, E.A. ANNAMALAI CHETTIAR anp 
ANOTHER — DEFENDANTS — PETITIONERS 
VETSUS 3 
V. E. A. RM. ANNAMALAI CHETTIAR 
AND OTHERS— PLAINTIFFS -— RESPONDENTS 

Civil Procedure Code (Act V of 1908), Seh. 11, para. 
1—Award—Objection not filed—Decree in terms of 
award—Revision on ground of incompleteness of 
award—Whether can be entertained by High Court. 

Where no objection is taken to an award before a 
decree in accordance with it is passed, the court is 
not bound to serutinise the terms of the award and 
satisfy itself thatit disposed of all the matters 
referred to arbitration It isnot then open to any 
of the parties to go up in revision to the High Court 
and impeach the award on the ground that it does 
not dispose ofall matters referred to arbitration. 
Ghulam Khan v. Muhammad Hassan (1), relied on. 
[p. 477, col 2.) 


O. R. P, under s. 115 of Act V of 1908 
praying the High Vourtto revise the decree 
of the Court of the Subordinate Judge, 
Devakottai, dated January 31, 1930 and 
passed in O. 8. No. 37 of 1925, : 
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Mr.’ M. Patanjali Sastri, for the Peti- 
tioners. 
Mr. T. M. Krishnaswami for Mr. T. D. 


Srinivasachariar, for the Respondents. 


Judgment.—The parties are Nattukot- 
tai Chetties and originslly formed a joint 
Hindu family. The plaintiffs sued for 
partition and division of the assets shown 
in schedules Ato D of the plaint. Issues 
were framed and a reference was then made 
to a single arbitrator, who was entrusted 
withthe duty of dividing the property. The 
arbitrator submitted his award on January 
3,1930. On the 7th the court allowed time 
until the 17th for objections and then further 
until the 24th. On that date it was stated 
that the plaintiff did not wish to file any 
objections while further time until the 31st 
wag allowed tothe 2nd defendant. On the 
3lst further time was applied for on his 
behalf, but the court passed s decree in 
terms of the award. The petitioners before 
me are the 2nd defendant and his son, the 3rd 
defendant. They object that the award 
failed to dispose of certain matters referred 
to the arbitrator. Schedule A relates to 
sites and buildings and these itis said had 
been left undivided. Item No. 1 of Schedule 
B comprises certain lands, and the arbitra- 
tor did not himself divide these but nomi- 
nated two persons whom he instructed to 
divide these lands into two portions and 
send the lists to the court, which was to 
assign one share to the plaintiffs and one to 
the defendants. In point of fact this was 
not carried out. Item No. 2 of Schedule B 
consist:d of a building which was to be 
divided into two halves, eastern and western, 
and assigned by lot, the recipient of the 
eastern half to pay Rs. 250 to the recipient 
ofthe western half. In these respects the 
partition was left incomplete. Neverthe- 
less a decree was passed in terms of the 
award. I am asked to hold that the 
learned Subordinate Judge was wrong in 
passing a decree, having regard to the 
condition in which the arbitrator left the 
matter, and that it was incumbent upon 
him toremit the award to the arbitrator 
as containing certain matters left unde- 
termined. 

The question arises in what circumstan- 
ces if any can this court interfere in revision 
witha decree based upon an award. No 
authority is really needed for the view that 
the decree of the court must disclose some 
such excess or defect of jurisdiction, or 
irregularity in the exercise of its jurisdic- 
tion, as will satisfy the terms of s. 115, 
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Civil Procedure Code. It is only necessary 
to have recourse to case law in so far as it 
applies to this section, the special case of 
decrees passed upon awards. In Ghulam 
Khan v. Muhammad Hussan (1), the primary 
question which arose was whether an appeal 
lay from the decree regarding an award and 
it was answered by the Judicial Committee 
in thenegative. The High Court in coming 
to the same conclusion, had allowed an 
application for revision, but their Lordships 
were inclined to agree with the view of 
Clark J., in Jhangi Ram v, Budhu Bai (2), 
“that in the case of an award revision would 
be more objectionable than an appeal,” 
because if an application in revision were 
admissible the finality of any award would 
be open to question. They point out that 
the award had been made and, whatever 
its correctness, having been duly made and 
not having been corrected or modified, and 
the application to set it aside having been 
refused, the Subordinate Judge had no 
option but to pronounce a decree in‘accord- 
ance with it. “The Subordinate Judge 
does not appear to have exercised a juris- 
diction not vested in him by law or to have 
failed to exercise the jurisdiction so vested 
or tohave acted in the exercise of his 
jurisdiction illegally or with matérial ir- 
regularity. He appears to have followed 
strictly the course prescribed by the Code.” 
This court was guided by the principles 
thus laid down in Batcha Sahib v. Abdul 
Gunny (3), remarking “if it were quite 
clear that the learned Judge has exercised 
discretion wrongly in this cage, we might be 
prepared to take the strong step of inter- 
fering on revision, but the general policy of 
the legislature is clear that in these 
matters the judgment in accordance with 
an award should be final.” I have not 
” been shown any case in which interference 
took place where the objection regarding 
jurisdiction was not clearly established. 
Raja Har Narain Singh v. Chaudhrani 
Bhagwant Kuar (4) was a case under the 
old Code and the Judicial Committee held 
that the award, having been delivered 
four days out of time, was invalid and 
therefore without jurisdiction. It may be 
observed thats 521 of the Code of 1882, 
which contained the words “and no award 
shall be valid unless made within the 

(1) 29 0167; 29 I A 51; 4 Bom- LR 161;12 ML 
J77,60 WN 226; 8Sar 154; 25 P R1902 (P 0). 

(2) 84 P R1901. | 

(3) 21 Ind. Cas 308; 38 M 256; 14 M L T 314; 25 M 
LJ 507; (1914)M W N 142. 
eS) 18 I A §5;18 A 300; 6 Sar, 14; 15 Ind. Jur, 283 
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period allowed bythe court,” has not been 
reproduced verbatim in para: 15 cf Sch. IL 
of the present Code, with the result that 
this decision of the Privy Council is pro- 
bably no longer good law. [See Saib Kristo 
Daw &Co.v. Satish Chandra Dutt (5).] 
However that may be, the Privy Council 
case clearly proceeded upon the footing of 
jurisdiction. The same may be said of 
Mavridi Appayya v. Yedam Venkataswami 
(6), where Spencer, J., held that an award 
signed by two out of three arbitrators was 
invalid. In Ramaswami Chettiar v. 
Venkatarama Aiyar (T). Wallace and 
Madhavan Nair, JJ., before interfering 
with the decree embodying an award, very 
carefully considered the question of juris- 
diction, arguing that if the arbitrators’ 
award was beyond their jurisdiction then 
obviously the decree which embodied it 
also was without jurisdiction. I think too 
that the learned Judges, who decided 
Sukhamal Bansidhar v. Babu Lal Kedia & 
Co. (8), had this matter in view, although 
the circumstances were peculiar and neither 
party seems to have been interested to 
object to the revision of the decree. 

Now in the present case I am unable to 
see that any question of jurisdiction is 
involved. It cannot be said that the arbi- 
trator exceeded his powers, except perhaps 
in sofar as his award delegated to others 
the ascertainment and division of the lands 
comprising Item No. 1 of Schedule B: and 
since this was not carried out there was in 
fact no exercise of powers by persons not 
authorised by the- reference to arbitration. 
What happened was that the arbitrator left 
undone certain work which he should have 
completed. Ifthe petitioners desired to take 
exception to the award on the score of its 
incompleteness, they had an opportunity to 
do so before the decree was passed. There 
is not even a suggestion made here that 
they were prevented by any sufficient cause 
from so doing. In a similar case, Ram 
Bhajan Panday v. Udit Panday 
19 Ind. Cas. 405 (9), it was, held 
to be the duty of an objector toget the 
award remitted under para. t4 of Sch. II. 
I do not accept the position that in the 
absence of any objection, the court was 
bound to scrutinise the terms of the award 
and satisfy itself, before passing its decree 

(5) 18 Ind. Cas. 69; 39 O 822. 


(6) 47 Ind, Qas. 597; 8 L W 171. 
(7) 91 Ind. Oas. 745; 49 ML 523; A IR 1926 Mad, 
1 


(8) 59 Ind. Oas. 75; 42 A 525; 18 ALJ652;2U P 
L R (A) 243. 
(9) 19 Ind. Oas. 405. 
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that it disposed of allthe matters referred 
to arbitration; ‘and if it did not so dispose of 
them, was bound suo motu to remit the 
award under para. 14. This is what the 
petitioners ask me tc hold, and, further, 
that the court had no jurisdiction to pass 
the decree in terms of the award because it 
turns out that the award did not completely 
divide the property... They must take the 
award with all its defects now that the 
opportunity afforded to them of objecting to 
ithas gone by. Their learned Advocate 
complains of the difficulties created by the 
decree in its present form, and it may well 
be that it does create difficulties. But the 
mere circumstance that the petitioners 
may have put themselves into an awkward 
situation will not give this court jurisdiction 
and power to extricate ‘them which it does 
not otherwise possess. What they are 
virtually asking for is a further opportunity. 
to object to the award after letting slip the 
opportunity provided for them in the trial 
Court. 

The Civil Revision Petition is dismissed 
with costs. 


AN. Petition dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Suit No. 175 of 1932 
September 5, 1932 


: RUPOBAND, A.J. C. 
TEJUMAL MULCHAND— PLAINTIFF 
' VETSUS 


SECRETARY or STATE—DEFENDANT 

Contract Act (IX of 1872), s. 199 —Agreement to give 
time to principal debtor— Whether discharges surety— 
Civil Procedure Code (Act V of 1908), O. XXXIX, 
r. 1—Prima facie case shown by plaintiff -Temporary 
injunction— Whether can be granted, ; 

In view of the Privy Council decision of Chunnamal 
Ram Nath v, Moolchand Rambhagat (3) it is doubtful 
if a mere gratuitous agreement by a creditor 
to give time to the principal debtor will not discharge 
the surety, and in order to have such effect, an 
agreement to give time to the principal debtor must 
amount to 8 contract, that is, there must be con- 
sideration therefor, Chunnamal Ram Nath v. 
Moolchand Rambhagat (3), followed, Damodardas v. 
Mohamad Hussain (1), doubted. 

Where the plaintiff, pending the disposal of his 
suit for a declaration that an alleged contract of 
suretyship executed by him was of no effect, sought 
relief by way of a temporary injunction restraining the 
Collector from proceeding to the sale of certain 
property which he has attached in pursuance of the 
powers vested in him by the provisions of Abkari Act 
yead along with the provisions of the Land Revenue 
Code and it appeared that the plaintiff had made 
out a prima facte case: 

Held, thet a temporary injunction should be 
granted subject to his furnishing security for the 
amount claimed by the Collector, a 
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ao Srikishindas H. Lulla, for the Plaint- 


Mr. C. M. Lobo for the Defendant. 

Order.—This is a suit for a declara- 
tion that an alleged contract of suretyship 
said to have been executed by the plain- 
tiff and defendant No, 2 is of no effect 
and that, in any case, the Collector having 
extended the time of payment to the 
principal debtor without the consent of 
the sureties, the contract of suretyship, if 
any, has been discharged. Pending the 
disposal ofthe suit, the plaintiff has sought 
relief by way of a temporary injunction 
restraining the Collector from proceeding 
to the sale of certain property which he 
has attached in pursuance of the powers 
vested in him by the provisions of Abkari 
Act read along with the provisions of 
the Land Revenue Code. The alternative 
case set up by the plaintiff is based upon 
the letter of the City Deputy Collector 
dated April 14, 1932. That letter reads as 
follows : 


“Mr. Parmanand Menghraj, country liquor licensee ` 


for the Napier Road shop for the year 1930-31 is 
informed that the instalments amounting to Rs. 10,C00 
due for that year which were postponed have been 
ordered to be paid within three years on the follow- 


ing dates : ; 

July 1, 1931: January 1,. 1932; July 1, 1932; 
Be 1, 1933; July, 1, 1933 and January 1, 
1934. 


In accordance with these orders the instalments 
recoverable on July 1, 1931 and January 1, 1932 
are now overdue. These instalments should be 
paid in this office’ within a week from the receipt 
of this memo. 

Interest at 6 per cent. per annum will be 
shee only on arrears outstanding after January 
1, 1832. Sees 

"If the licensee fails to comply with these 
orders, he will be reported to the Collector of 
Karachi for such action as he deems proper.” 

Prima facie that letter brings the case. 
of the plaintiff within the purview of s. 135, 
Contract Act. I am aware of the ruling 
in Damodhardas v. Muhammad Hussain 
(1), where it was held that a mere gratuitous 


agreement by a creditor to give time to. 


the principal debtor will not discharge 
the surety, and that in orderto have such 
effect, an agreement to give time to the 
principal debtor must amount to a contract, 
that is, there must be consideration, 
therefor. The view taken in this case 
was also the view taken with regard to 
the somewhat similar provisions contained 
in s. 68, Contract Act, which provides 
that a promisee may dispense with or, 
remit wholly orin part the performance of 
the promise made to him, or may extend 
the time for such performance or accept 
()) 22 A 351; A W N 1900, 106, 5 ‘ 
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instead of it any satisfaction which he 
thinks fit, In dealing with s. 63, ir 
Lawrence Jenkins had in the case of 
‘Abaji Sitaram Modak v. Trimbak Munici- 
pality (2), at p. 73* said: . 

“Therefore, we hold that, assuming that there was 
a legal resolution and it was communicated as alleged 
still, inasmuch as a dispensation or remission-under 
s. 63 requires an agreement or contract, the resolu- 
tion was of no legal effect since the provisions of 
e Bombay Act 2 of 1884, have not been observ- 
e 9 


This section and the observations made 
by Sir Lawrence Jenkins came up for 
considefation before their Lordships of the 
Privy Council in the case of Chunnamal 
Ram Nath v. Moolchand Rambhagat (3) 
where the above dictum was disapproved 
and their Lordships observed : ; 

“In Abaji Sitaram Modak v. Trimbak Municipality 
(2) Jenkins, O.J, deals with s,63 and holds that 
the promises mentioned in s. 63 can only do the 
acts he is by that section empowered to do, if 


there be'an agreement [as defined by 2 (e)] amongst 
the parties to that effect.” i : 

Their Lordships after referring to the 
observations of Sir Lawrance Jenkins cited 
above, observed : 

“With ‘this «their Lordships are unable to agree. 
The language of the section does not refer to any 
such agreement and ought not to be enlarged by 
any implication of English doctrines On this 
they agree with the learned Judges of the High 
Oourt.” | , F . . À 

In view of this ruling, it is doubtful if 
the case of Damodhardas v. Muhammad 
Hussein (1), is good law. Without 
discassing the'case law further, I think 


it is sufficient to observe that the 
plaintiff has made out a prima 
facies case of going to trial. In 


order tosee that the Collector is not prejudic- 
ed I order interim injunction to continue 
subject to security being furnished for 
the full amount claimed by the Collector 
as due to him. Such a security to be 
furnished to the satisfaction of the Nazir 
of this court, and after notice to the 
Jearned Government Pleader who may, if 
he so wishes, appear at the time’ when 
the inquiry as to the sufficiency of the 
security offered is being gone into by the 
Nazir Security to be furnished within 
15 days. After the security is furnished, 
leave is reserved to the plaintiff to apply 
for further orders with regard to the attach- 
ed property. 

N i Order accordingly. 

(2) 28 B66; 5 Bom L R 689, 

3) 108 Ind. Qas. 678; A I R 1928P O 99 at p. 102; 
5OWN 466; 470 LJ 503;26 AL J 603; 29PLR 
353; 320 W N 738; 30 Bom L R837; 55 M LI 1; 
28L W 251; 9L 510 (P. C.). 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1743 of 1928 
March 2,1983 - 
PANDALAI, J. 
SUBBA NAICKER—Ptaintirr-— 
APPELLANT 
versus 
SOLAIAPPA NAICKER AND OTHERS — 
DEFENDANTS — RESPONDENTS, 

Lunacy Act (IV of 1912;—Evidence Act (I of 1872), 
s. 41~Adjudication as lunatic—Order is binding on 
parties though not judgment in rem—Sale by 
adjudicated lunatic during lucid interval, validity of. 

Althdugh an orderin lunacy is not a judgment 
which is conclusive against the world as one of the 
judgments enumerated in s. 41, Evidence Act, it is 
still reləvant and binding upon the parties thereto 
“and those who claim under them just‘ like any other 
-judgment of a Civil Court. 

When a person has been found lunatic by in- 
quisition, so long as the inquisition has not been 
superseded, but continues in force, he cannot, even 
during a lucid interval, execute a valid deed dealing 
with or disposing of his property Debi Charan v. 
Raghuber Dayal (1), Bishambaranath v. Parbati (2), 
Court of Wards v. Kupulmun Singh (3), and Inre 
Wolker, A lunatic so found (4), referred to 

8.0. A. against the decree of Sub-Judge, 
Tuticorin. 

Messrs. T. V. Muthukrishna Ayyar and 
A. Swaminatha Ayyar, for the Appellant. 

Messrs. S. Ramaswami Iyer and R. 
Krishnaswami Iyengar, for the Respon- 
dents. g“ 


Judgment. -This suitwas brought on 
amortgage dated August 10, 1917, by the 
plaintiffas assignee from the mortgagee, 
defendant No. 6. Defendants Nos. 1 to 3 
are the mortgagors. Defendant No. 4 since 
deceased was the father of the mortgagee 
and defendant No. 5 is the son-in-law of 
defendant No. 4. The questions in dispute 
-in this case arose from an order by the 
District Judge of Tinnevelly adjudging 
defendant No.6a lunatic by an interim 
order dated October 20, 1919, which was con- 
firmed after security was given on January 
16, 1920, by which defendant No. 4, his 
father, was appointed guardian of the 
-person and manager of the property of 
defendant No.6. The assignment by de- 
fendant No. 5 of the mortgage was dated 
June 11, 1923, i.e. some three anda half 
years after the order in lunacy and while 
it was stillin force. Defendant No.6 soon 
after the assignment, i. ¢.,on July 17, 1923, 
applied to have the order against himself 
set aside and it was set aside on August 
31, 1923, on the ground that he had ceased 
to be insane. 


The dispute in the case was jbased upon 
two contentions. First, defendant No. 5 
contended that the same mortgage right 
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had been assigned to him by the deceased 
defendant No. 4 acting as the guardian of 
his lunatic son in March, 1919, and that 
therefore, defendant No. 6 was himself 
incompetent to assign it a second time. 
This assignment both the lower Courts 
have rejected as affording any valid 
defence because defendant No. 4 was 
not authorized to transfer the property of 
his son even though the latter were a 
lunatic because atthe time of the alleged 
assignment he had not been appointed 
manager of theproperty and in fact had 
not even applied to beso appointed. The 
other defence of the mortgagors defendants 
Nos. 1 to 3 was that the plaintiff's as- 
signment gave him no right to sue be- 
cause it was executed at a time when the 
lunacy order was in force and when the 
management of the lunatic’s property was 
entrusted to defendant No.4 who was 
appointed manager by the court. On this 
question the District Munsif has really not 
said anything definite because he did not 


consider the question in that way. But. 


he seemed to have considered that the order 
in lunacy was itself incorrect because it 
appeared tohimtohavebeen procured to 
defeat a suit brought against defendant 
No. 6 by a creditor ona promissory note. 
On that ground he held that ‘defen- 
-dant No. 6 was never really insane and that 
therefore, the plaintiff's assignment was 
valid. Asto this, however, although an 
order in lunacy isnot a judgment which 
is conclusive against the world as one of 
the judgments enumerated in s. 41, Evi- 
dence Act, it is still relevant and binding 
upon the parties thereto and those who 
-claim under them just like any other judg- 
ment of a Civil Court. i 
On that ground, to put it at the lowest, 
itis not open to defendant No. 6 now 
to contend that the order finding that he 
was a lunatic on the date of the order 
was incorrect and the plaintiff who claims 
by a subsequent alienation of defen- 
dant No. 6's property is in the same cir- 
cumstances. The plaintiff being, therefore 
bound by the order as far as it goeg, the 
real question ishow far it does go. On 
theone hand the appellant says ihat in 
spite `of the order itis open to a subse- 
quent alienee from a lunatic 8» found on 
inquisition to show that at the time of the 
alienation the lunacy did not exist, On 
the contrary the respondents contend that 
a subsequent alienee is not entitled to 
give such proof because the alienation 
by the lunatic who has been found such 
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by inquisition is of no effect whatever, 
asthe management of the property is by 
court entrusted to the hands of the mana- 
This isreally the only question in the 
appeal although several matters have 
been extensively argued. On this point 
there seems to be no Indian authority 
directly in point. Thecasesin Debi Charan 
v. Raghuber Dayal (1), Bishambaranath v. 
Parbati (2) and Court of Wards v. Kupul- 
mun Singh (3), which are cited are really 
‘of no use to the point. But English authori- 
ty is clear and conclusive. In Inre Walker, 
A lunatic so found (4) the Court of Appeal 
held that 

“When a person has been found lunatic by inquisi-~ 
tion so long as the inquisition has not been supersed~ 
ed, but continues in force he cannot, even during a 
lucid interval, execute a valid deed dealing with 
or disposing ofhis property. The court will not 
recognize such a deed even by directing proceedings 
to be taken to try the question of its validity or to 
perpetuate testimony as to the state of the lunatic’s 
mind when it was executed but will treat the deed 
as entirely null and void” . i 

All the authorities on the subject were 
there cited in argument and are dealt 
with by the Lords Justices. This conclusion 
was arrived at even though Vaughan 
Williams, L. J., said. 

“We should have been glad ifwe could have found 
a means ofaccording such powers removing restric- 
tions from lunatics dealing with their property in 
their lucid intervals consistently with the protection 
of lunatics but we have not been able to find any 
such means.” ; on 

And Cozens Hardy, L. J.,citing Lord Coke 
said:— 

“And thorefore after the office found thereof, the 
alienation gift, ete. of bim who is non compose 
mentis are in equal case with the alienation or gift 
-of an idiot,” 2: 

He referred to the authorities which were 
cited to show thatan issue as to the state 
.ofmind of the lunatic when the deed in 
question was executed might be set down 
for trial and explained that in every one 
of them the deed in question had been 
executed pefore, not after, inquisition 
found:— 

“It cannot be right thatthe Crown or the Com- 
mittee who represents the Crown’ (here the court) 
should have the control and management of the 
lunatic's estate, and at the same time that she should 
have power to dispose of her estate as she 
thinks fit.” h 

This case was followed in In re Marshall 
[Marshall v. Whateley (5)]. Learned Ooun- 
sel for the appellant has stated that he is 


(1) 16 Ind. Cas 885 
(2) 52 Ind. Qas. 809; A 1 it 1919 Lah. 45; 88 PR 
1919; 36 P L R 1919, 
(3) 10 Beng LR 364; 19 W R 163. 
(4) (1905) 1 Oh 160, 
3 (6) (1920 1 Oh 284; 89 L J Oh 204; 122 L T 673; 64 
J 241, 
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not aware of ‘any authority to- the contra+ 
ry. Such being the state of the authori- 
ties in England Jam wnable.to see why, 
the law should be different: in the exercise 
of lunacy jurisdiction under the Lunacy: 
Act. This case no doubt arises from the- 
mofussil and the authority of the Act is not 
traceable tothe law which the Supreme 
Court began to administer on its establish- 
ment. The only remark possible upon the 
decisions I have referred to is that they 
refer to a system of law which had its 
origin in the Lord Chancellor's jurisdic- 
tion over lunatics and the jurisdiction of the 
mofussil Courts over lunatics is entirely. 
dependent upon Indian legislation. But 
I see no sufficient ground in this circum- 
stance not to apply the rule enunciated in 
the English decision, On this ground the 
plaintiff's suit was rightly dismissed. The 
ome appeal must be dismissed with 
costs. - ' 


As Appeal dismissed. 
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CALCUTTA HIGH COURT 
First Civil Appeals Nos..2156 to 2159 
ae . of 1930 -. 
February 7, 1933 
- MALLIK AND JACK, JJ. 
AKHILCHANDRA DUTTA— — 
 Co-DEFEN DANT—APPELLANT 


f I VETSUS 

RAMANI RANJAN DUTTA AND OTHERS ~ 

— PLAINTIFFS— RESPONDENTS, $ 

` Rent suit—Power of court to decide question of 
title—Suit by co-sharer landlord—Plaintif’s title 
denied. by defendants —Question of title may: be gone 
into, , rae ZE 
> Where in -buit for: rentin which the plaint- 
ifs claimed töbe -co-sharer landlords, the tenants 
‘and, the other co-sharer landlords who were im- 
pleaded as defendants ‘contended that thé” plaintifis 
were not entitled to any share in the rent: 
. Held, thatthe court was entitled to go into 
‘the question of title between the plaintifs ‘and 
‘the defendant landlords. i : 

There is no rigid rule that in a rent suit the 
‘question ‘of tiile -should not be agitated. Thin- 
‘kari -Bose v Nagendra Prosad (1) and Anariga 
‘Mohan Ray v. Khaje-Habibulia (2), relied on Lodai 
‘Mollah v. Kally Dass Ray (3), explained Indra 
‘Narayan Manna v. ‘ Sarbasova Das (4), referred 
to. ‘ : 

Appeal from: the appellate decrees of 
the First Sub-Judge, Backergunj, dated 
„April 22, 1230. ; 

Messrs. Sarat Chandra Ray Choudhury, 
-Hiralal Chakraburty and .Nilkanta Ghose, 
for the Appéllant. ` ; 
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AKHIL CHANDRA DUTTA \v RAMANI BANJAN. DUTTA” ` 


Messrs. Amarendra Nath Bose, Santimoy : 
Majumdar and Radhika Ranjan Guha, for i 
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Mallik, J.—These ‘four . appeals were 
heard ‘together. as had -been ‘the four 
suits ..from .which they arise.. The suits 
were for: recovery of arrears of rent; 
brought by some co-sharer landlords, the 
plaintiffs,. on the allegatioi that they 
had an eight anna interest “while the 
co-sharer landlord, defendant. Akhil, had 
the remaining eight anna share. The 
allegation also was that although the 
co-sharec landlord Akhil had.been asked 
to join the plaintiffs as a co-plaintiff, he 
declined to do so. The plaintiffs’ claim 
in all the four suits was resisted by the 
tenants defendants. whose defence was 
that the. plaintiffs -were not their land- 
lords, that Akhil was the sixteen anna 
landlord and that they had “paid -all 
their dues to Akhil. Akhil supported 
the tenants in this defence of theirs. 
The. courts. below decreed the plaintiff's 
suits,. the lower Appellate Court holding 
that the karsha within which the hold- 
ings in suits lay, belonged both to Mahim, 
the father of the plaintiffs, and Akhil. 
‘Akhil, has appealed to this court. 

On behalf of the appellant it-- was 
first of all contended that the court below 
-ought not to-have gone into and 
‘decided the question of title as between 
the plaintiffs and: Akhil in the simple 
rent suite that were instituted by .the 
‘plaintiffs. This contention. in. the 
circumstances -of. the present case does 
not appear to me to be well-founded. In some 
recent- decisions’ of this court ~ among 
‘which I may mention the. cases in Thin- 
kari Bosew. Nagendra Prosad (1)and An- 
tanga Mohan Rayv. Khaje Habibulla (2) 
it has ,been held that. there is .no-~ rigid 
rule: that ‘in a rent suit the question. of 
title should not be agitated.. The learned 
Advocate for the appellant placed con- 
siderable reliance on the decision: in the 
case of Lodai-Mollah,v. Kally Dass Ray (3). 
But the true import..of Lodat Mollahis 
‘case (3)- has F been discussed. in a: com- 
paratively. recent decision . of : this -cougt 
in Indra Narayan Manna v. Sarbasova 
Dasi (4). Lodat Mollah's. case (3) not 
‘only lays down. that. in a suit for rent a 
‘third party set up.by .the tenants should 
not be dragged in to-convert it into a 


(1) 77 Ind, ‘Gas. 10; A LR 1933 Cal..699; 50 O. 807 
-21 0. W. N. 716, : i i 
Pa 134 Ind. Qas. 305; 53- O. L. J, 415; Ind. Ral. 
“ (1931) Gal 801; A IR 1931 Cal -673. Eran 
3) 80. 234; 10:0 L °R Sel. ; A 
(a) 87 Ind, Ous. 930; A I R 1925 Oal, 743; 41 OL 
he ae : 
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title suit, but it also holds that the ques- 
tion with regard to the plaintiffs right 
cannot only be raised, but must be 
raised, where it is denied by the tenants 
defendants. 

In the present case the plaintiffs claimed 
rent as co-sharer landlords and they 


were bound, if they wanted to get a rent. 


decree, to implead Akhil, the other co- 
sharer landlord, under the provisions of 
s. 148-A, Bengal Tenancy Act. Both the 
tenants-defendants and Akhil contested 
the plaintiffs’ claim to have any share 
in the rent. The plaintiffs and the de- 
fendant Akhil fully undérstood the 
position and the question’ whether the 
plaintifs had any title to the property 
was fully fought out by them. In 
these circumstances it cannot, in my 
judgment, be reasonably contended that 
the decrees of the court below are vitia- 
ted for the reason that the question of 
title as between the plaintiffs and ihe 
defendant landlord Akhil was gone into and 
decided in the trial. 

The next contention on behalf of the 
appellant before us, relates to ihe 
finding of the lower Appellate Court to 
the effect thatthe Karsha in dispute be- 
longed to both Mahim, the father of 
the plaintiffs and Akhil. This finding, 
that the Karsha belonged both to Mahim 
and Akhil, is unquestionably a finding 
of fact, and unless it can be shown 
that there was- anything ‘illegal in this 
finding we cannot possibly. go behind it 
in second appeal. The learned Advocate 
for the appellant assailed this finding, 
contending.. that from the facts found 
by the learned Subordinate Judge, namely 
that Akhil had treated the property as 
joint property of himself and Mahim, 
the inference that the property belonged 
to Mahim.and Akhil could not be legally 
.drawn, and in support of this conten- 
tion a considerable amount of reliance 
was placed on an observation in Mr. 
Mayne’s Book on Hindu Law to the 
effect that an intention to waive one’s 
separate rights in a property must be 
established and will not be inferred from 
acts which may have been done merely 
from kindness or affection. 

This observation was quoted _ with 
approval in the case of Rajani “Kanta 
Deb v. Bashiram Mestari (5). But affec- 
tion and ‘kindness’ do not appear to 
have had any place in the acts of 


(5) 121 Ind, Oas. 409; AIR 1929 Cal. 636; 49 OL J 
632; Ind, Rul. (1930) Cal, 121, 
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Akhi} while he treated the property a 
joint property of himself and of Mahim 
It appears that the brothers Mahim and 
Akhil had each his separate loan busi- 
ness and each used to pay- the doctor’s 
and durggist’s bills separately so far as 
his branch of the family was concerned. 
The facts therfore which the learned 
Subordinate Judge had before him were 
in my judgment sufficient in law as 
well as in fact, for the inference that 
the Karsha belongel both to Mahim and 
Akhil, and the finding of the lower Ap- 
pellate Court on this point cannot, in my 
judgment, be successfully assailed on any 


ground of law. Both the contentions 
urged before us on behalf of the ap- 
pellant must therefore fail and the 
appeals must accordingly be dismissed 
with costs. 

Jack, J.—I agree. 

N. Appeals dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 52 of 1932 
September 8, 1933 
Tuom and RACAHPAL SINGH, JJ. 
SURAJ DEO TEWARI—Derenpant— 
APPELLANT 
Versus 
SURAJ NARAIN MAN TEWARI 
AND OTHERS-~PLAINTIFFS AND DgreNnDaNTs 

-— RESPONDENTS 
Civil Procedure Code (Act V of 1908), 8.64, O. XXI, 
r. 58—Attachment before judgment by A— Decree by 
O against same judgment-debtor—Sale—Purchase by 
O —A bringing property to sale—Deposit of money 
by O to avoid sale—Suit for repayment of amount 
deposited —Maintainability—Contract Act (IX of 1872), 
2 


A attached a property before judgment and 
obtained a decree against B. O subsequently ob- 
tained a decree agaiust B and purchased the prop- 
erty in execution, 4 then brought the property to 
sale and C's objection to attachment being dis- 
missed he had to deposit the amount due to A 
under protest to avoid the sale. After attachment 
was released C sued Aand B for recovery of the 
amount he deposited: 

Held, that by A's attachment no charge was 
created in his favour, that C had become owner by 
purchase at the auction and that under s. 72, 
Contract Act,C was entitled to recover the amount 
from A, as the payment made by him was not 
voluntary but made under compulsion to avoid the 
sale, Kanhaya Lal v. National Banks of India Lid, 
(1), referred to. 

Section 64, Oivil Procedure Gode does not create 
a charge in favour ofthe creditor who gets an order 
of attachment before judgment. 


S. C. A. from the decision of the Second 
Additional Subordinate Judge, Gorakhpur, 
dated August 26, 1931. 

Mr. Sankar Saran, for the Appellant. 

Mr, N. Upadhiya, for the Respondents, 
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Judgment.— This, is a 
second appeal. 


The facts which have given rise to this 
appeal are quite simple and are as 
follows: ~ i 

Suraj Deo Tewari instituted a suit 
against Sureman Man Tewari and attached 
his immovable property before judgment. 
Eventually the suit was decreed in 1925. 
The Mofussil Bank obtained a decree 
against the defendant No. on. 
September 2', 1925. This decree was 
passed after the decree in favour of the 
defendant No. 1. On November 9, 
- 1926, the plaintiff purchased the property 
of the defendant No. 2 which had been 
sold at a court auction in execution of 
the decree of the Mofussil Bank. Later 
on, Suraj Deo Tewari, defendant No. 1, 
in execution of his decree attached the 
same property and put it to sale. The 
plaintif filed objections under r. 58, 
O. XXI, Civil Procedure Code, objecting to 
the sale on the ground that he was the 
owner of the property which had been 
attached, but these objections were thrown 
out. Before the date fixed for the sale, 
the plaintiff paid the money dué to the 
defendant No. 1 under protest. He made 
an application to the court in which he 
stated that he was making the payment 
in order to avoid the sale of the prop- 
erty which he had purchased at a court 
auction and that he was doing so under 
protest. On this payment the property 
was released from attachment. The 
plaintiff instituted a suit against defend- 
ants Nos. 1 and 2 to recover a sum. of 
Rs. 1,603-8-0. The courts below decreed 
the suit of the plaintiff as against de- 
fendant No. 1 only who had got the 
money deposited by the plaintiff under 
protest. The suit as against defendant 
No. 2 was dismissed. 


The only question for consideration in 
this case is whether the plaintiff's suit 
has been rightly decreed. We have heard 
the learned Counsel for the appellant, and 
in our opinion the decree of the lower 
Appellate Court is not open to any objec- 
tion and must, therefore, be sustained. 
Tt is true that the defendant No. 1, when 
he instituted his suit, applied for attach- 
ment 
which was eventually sold and purchased 
by the plaintiff. That attachment before 
judgment did not confer any right on 
the defendant No. 1. It did not create a 
charge in his favour, Section 64 of the 


defendant's 
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Civil Procedure Code, lays down that 

“where an attachment has been made, any 
private transfer or delivery of the property attache 
ed or of any interest therein and any rayment 
to the judgment-debtor of fany debt dividend or 
other monies contrary ‘to such attachment, shall 
be void as against all claims enforceable under the 
attachment ” : 

In the case before us the property was 
sold under the orders of a court in ex- 
ecution of a decree, and it cannot, there- 
fore, be contended that it was an aliena- 
tion by the judgment-debtor. As we have 
already said, this section does not create 
a charge in favour of the creditor who 
gets an order of attachment before judg- 
ment. The position was, therefore, this. 
The plaintiff had become the owner of 
the property before the defendant No. 1 
applied for its sale. The objections of 
the plaintiff under r. 53, O. XXI, Civil 
Procedure Code, must be dismissed. If 
he wished to avoid a sale of his property, 
it was open to him to make the payment 
to the defendant No. 1 under protest, 
and this is the course which he adopted. 
Under the provisions of s. 72 of the Indian 
Contract Act, the plaintiff was certainly 
entitled to recover the amount paid by 
him under coercion. On this point we 
have the ruling of their Lordships of the 
Privy Council reported as Kanhaya Lal v. 
National Bank of India Ltd. (1). The 
learned Counsel for the appellant con- 
tended that as the objections of the plaint- 
iff under r. 58, O, XXI, Civil Procedure 
Code, had been thrown out, the only 
remedy which he had was to institute a 
regular suit for a declaration of his 
right as provided for by r. 63 O. XXI 
of the Code of Civil Procedure. We find 
ourselves unable to agree with this’ con- 
tention. It is true that where objections 
under 1. 58, O. KAI, Civil Procedure 
Code, are dismissed, then the party against 
whom an order is made has one year 
within which to institute a suit to estab- 
lish his right to that -property ; otherwise 
that order passed under r. 53 will be 
conclusive. That order certainly is con- 
clusive but, so far as the pleadings in 
the present case are concerned, we have 
nothing to do with it. It was open to 
the plaintiff to have instituted a suit if 
he wished to under the provisions of 
r. 63, O. XXI, of the Civil Procedure Code, 
put he did not do so. The only question 
for our consideration is whether the pay- 


(1) 18 Ind. Oas. 949: 40 O 598; 17 0 W N 541: (1913) 
MW WN 406; 13 M L T 406; 1LALJ 413; 17 C LJ 
478; 15 Bom. L R, 472; 184 PL R 1913; 25 M L J 104; 
401A 58(P 0). 
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ment which was made by him in order 
‘to avoid the sale of his property was a 
_voluntary payment or an involuntary 
“payment made under compulsion. We 
are of opinion that the payment was made 
“under compulsion, and therefore, the 
plaintiff was entitled to recover it from 
the person who had put to sale the 
property of which the plaintiff was owner 
and to which the judgment-debtor had 
absolutely no right at the date on which 
it was put to sale. 

. For the above reasons we are of opinion 
that the judgment of the lower Appellate 
Court is correct, and we dismiss the appeal 
with costs. 

N. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Original Civil Suit No. 616 of 1932 
January 11, 1933 
BUCKLAnD, J. 

F. J. EUGSTER—PLAINTIF? 
versus 
E. O. GAMMETER—Derenpant 
- Ezecutor— Making over estate to beneficiaries, 
whether terminates office—Assets subsequently dis- 
covered——Rights of executor therein -Appointment of 
debtor as executor—Extinguishment of debt— Subsequent 

assets, whether covered by grant of probate. 

An executor may cease to have any duties to perform 
and may be functus officio in that sense, once the 
estate has been made over to the beneficiaries. But 
he does not thereby become divested of that office, 
and if occasion arises for him again to assume the 
role of executor he can do so. 

A debt due from a person resident in India on a 
promissory note made in India is an Indian, asset 
though, thə'promissory note is held outside British 
ndia, 

Where a debtor is appointed as executor and he 
accepts the office on the death of the testator the 
debt is discharged, but it becomes part of the assets of 
the deceased 

One executor may sue another executor. Where 
. assets come into the hanasof an executor after pro- 

bate has been granted which are not included in the 
affidavit of assets, such assets cannot be deemed to 
be comprised in the grant anda release of claims in 
respect ofthe effects of the testator comprised in 
the grant will not include such assets. Solomon v. 
Attenborough (1), Nixon v Smith (Y; Freakley v. Fox 
(3; Peake v. Ledger (4), referred to. 

Messrs. M. R. Westmacott and D. C. 
Ghose, for the Plaintiff. 


Messrs. L. P. Pugh and S. K. Gupta, for 
the Defendant. 4 ai 

Judgment.—In this case the plaintiff 
sues for an account to be taken of the 
amount due from the defendant to the estate 
of Adolph Meyer deceased and for a decree 
for the amount found to be due on an 
account being taken. 


we vene 
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there is no question of the executor being 
functus officio 
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Adolph Meyer, a gentleman who, I un- 
derstand, had business in India and inter- 
ests in Switzerland, died on December 1, 
1929, leaving a will dated October 26, 1927. 
In respect of his estate in Europe by his 
will he appointed two gentlemen of the 
name of Wegmannand Pfister as his exe- 
cutors and, as his executors to administer 
his estate in this country, he appointed 
the plaintiff and defendant. On March 19, 
1930, probate of the will was grauted to the 
Indian executors. 

On March 22, 1922 the defendant had 
borrowed from the testator the sum of 
£%,000 which by his promissory note bear- 
ing that date and made at Calcutta he 
promised torepay tothe testator with in- 
terest at the rate of 7 per cent. per annum, 
The interest, it has not been disputed, was 
paid up until December 31, 1930. 

On November 12, 1930, there was exe- 
cuted by the widow and daughters of the 
testator in favour of the Indian executors 
a Yeleaseto which Wegmann, the executor 
for Europe, was also a party. The plaintiff 
now sues the defendant to recover the 
amount due to the estate on the promissory 
note of March 22, 1922. 

The defences preferred appear from the 
following issues submitted by learned 
Counsel for the defendant and accepted : 

(1) Did the plaintiff cease to function as 
executor prior to suit, and if so, is he 
entitled to sue? (2) Was not the promis- 
sory note a part of the European assets of 
the testator and not of the Indian assets of 


- the testator? (3) If the promissory note was 


part of the Indian assets, hasit by the deed 
of release been transferred to-the benefi- 


- ciaries, and has the function of both the 


Indian executors ceased? (4) Is the pre- 
sent suit barred by the release? ‘5) To 
what relief, if any, 1s the plaintiff entitled ? 

There are no facts in dispute nor do I 
understand, can thee be any question as to 
the amount due, though it may be necessary 
to order an account. Correspondence which 
passed between the parties or their solici- 
tors prior to the suit has been read with the 
object of showing thatthe Indian executors 
were functus officio and that only the bene- 
ficiaries or Wegmann, the European: exe- 
cutor, are entitled to sue, but that cannot 
be the case if, as is submitted, the debt is 
an Indian asset due tothe estate, for to 
recover such an asset the Indian executor 
would be the proper person entitled to in- 
is contended that 


upon the authority of 


” 


1934 `- F. J. BUGSTER V. 


Solomon v. Attenborough (1) at p. 458*, in 
which Fletcher Moulton, L. J., observed : 

`~ “I perfectly agree with the l6arned Judge that 
‘one can putno limitof time to the office of executor; 
nor do I think it canbe said that an executor has 
ceased to be an executor because he has passed 
his accounts. Some claim might turn up and it 
would find him an executor —not to re-create him an 
executor.” . 


Iconceivethat an asset might turn up 
and it would also find him an executor who 
should institute proceedings on behalf of 
the estate, f 
_ I have also been referred to Nixon v. 
noe (2) in which Kekewich, J., observ- 
ed: 


» “Of course, in the strict sense of the word, they 
never cease to be executors. Having accepted probate, 
they are, during the rest of their lives, the legal 
representatives of the testator; but aftera certain 
time they have noduties as executors to perform, 
andcan nolonger be said to be doing anything 
virtute officii ` : i i 

An executor may be functus oficio in 
that sense, once the estate-has been ‘made 
over to beneficiaries, but it- is clear upon 
the authorities that he has not thereby 
divested himself of that office, so that if 
occasion arises for him againto assume the 
Tole of executor he cannot do so. ` 

The debt appears to have been original- 
ly a European assetin that it was entered 
in the testator's books in Zurich, and the 
-promissory note was held in Europe ; but 
‘on the death ofthe testator the debt was 
discharged by the appointment of the 
debtor as executor under the will and 
his acceptance of the offizce: Freakley 
v. Fox (3). That being so, it was 
contended, and in my view rightly, that 
‘as a debt due fiom a person resident in 
India on the promissory note made in 
Calcutta, the debt. became and was an 
‘Indian asset forming part of the estate of 
‘the deceased. 

It has not been contested that one exe- 
cutor may sueanother, but if authority for 
the proposition is wanted, I have been refer- 
yed to Peake v. Ledger (4). The real diff- 
culty inthe case arises out of the deed of 
release. Does it completely and effectually 
bar this claim or was it limited to that 
which was comprised in the grant to the 
dndian executors? This debt finds no 
place in the affidavit of assets filed in this 
.court, Where assets come into the hands 
_ (1) (1912) 1 Ch 451; 81 LJ Ch 242; 106 L T 87; 28 
T LR 225; 26S J 270 ; 
>” (2) (1902) 1 Oh 176 at p. 188; 71 LJ Ch 118; 85 LT 
1672; 50 W R 104. . : 

(3) (821) 9B & O 139; 4 Man & Ry 18; 7 LJ (0, 8.) 
O P 148 . 


(4) (1849) 8 Hare 313 
*Page of (1912) 1 Oh —[Hd] 
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of an executor, after probate has been 
granted, which are not included in the 
affidavit of assets, a further sum is payable 
by way of duty, and were such assets deem- 
éd to be comprised in the grant of adminis- 
tration ihat would not be the case. For 
fiscal purposes at all events this debt can- 
not be said tohave been comprised in the 
grant. i 


Now, the release states, omitting super 
fluous words, that : DE 

“In consideration of the premises, the benefici- 
aries with the consent, privity and knowledge of 
the said Carl Wagmann as such executor for 
Europe, do and each of them doth hereby release 
„tbe said Ernest Otto Gammeter and Fred Hugster 
from all action, suits, accounts, duties, debts, 
reckonings, claims and demands whatsoever which 
the beneficiaries have or any of them hath or might 
at any time hereafter have claimed, challenge or 
demand upon or against the said Ernest Otte 
Gammeter and Fred Hugsteras such executors for 
India for or in respect of the administration, dis- 
-position of: application by the said Ernest -Otto 
Gammeter and Fred Hugster of the estate and 
effects of the said Adolph Meyer deceased comprised 
in the grant of administration made to them.” 
Later there follows anindemnity clause, 
but that is not relied upon on behalf of 
the defendant. ` 


It is contended that it was not intended to 
‘release the defendant from this debt,. and 
in that connection the circumstances have 
been referred to. But I must ignore them 
and confine myself to the words of the 
instrument. It has not been put forward, 
but it occurs to me that it may be an 
argument in favour of the plaintiff that 
the defendant in his capacity of debtor to 
the estate cannot rely upon the release 
executed in his favour as executor. Be 
that as itmay, the words of the instrument 
itself limit it to claims in respect of the 
estate and effects of the testator comprised 
in the grant, and as I take the view that 
this asset was not comprised in the grant, 
the plaintiff is entitled to judgment. ~ 

The prayer is for an account, but. an 
account should be unnecessary as..the 
amount is admitted and interest has been 
paid up to December 31, 1930, and the 


E. 0. GAMMETER 


. only questions tobe determined are as to 


the amount of interest now due and the 
rate at which the total amount'due should 
be converted into Indian currency ‘for, the 
purpose of the decree. This should be 
further considered, for to order an account 


- would only put the defendant to unneces- 


sary expense. The matter may ‘be again 


. mentioned on Friday morning when Iwill 


consider the form the decree should take. 
This suit was. again mentioned to- me 
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on Friday January 13 last, when the part- 
ies had not come toany agreement as to 
the figures. I accordingly directed that 


the suit should again be put into the list. 


for hearing when, if necessary, evidence 
could be taken as tothe rates of exchange 
and I would hear argument as to the date 
at which the rate was to betaken for the 
purpose of converting the amount due into 
Indian currency. 

The case has now come on again 
and I am glad to find that the 
parties have agreed asto the figures. It 
has been agreed that the sum of 
Rs. 1,05,748-11-4 shall be taken as the equiva- 
lent of £8,000, the amount of the promis- 
sory note. Interest has been paid up to 
December 31, 1930. Interest must be 
calculated upon Rs. 1,05,748-11-4 at the 
rate of 7 per cent.per annum, the rate 
mentioned inthe promissory note, from 
January 1, 1931 until March 18, 1932 and 
the plaintiff is entitled to judgment for 
that amount. As against these sums the 
plaintif will give credit to the defendant 
for Rs. 582-7-0 in respect of payments made 
on account of income-tax. The plaintiff 
will also have interest on the principal 
amount at the rate of 6 per cent. pending 
suit. Costs and interest on judgment at 
6 per cent. There will be no order as 
regards the costs uf to-day. 


ACN. Order accordingly. 
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Judicial Bhevellenesus Case No. 128 of 
` 19 
June 30, 1933 
Loro, A. J.C. 
GANGARAM GURNAH— APPLICANT 
versus 
SUMANGAL BHIKAJI AND ANOTHER 


—~ OPPONENTS 

Arbitration—Submission—Revocation—Sufficiency of 
grounds—~Party signing reference without under- 
standing what he was doing— Right to revoke—Con- 
tract to refer, nature of. 

Where there isa submission to named ar 
unless a substantial miscarriage of justice 
paoa in the event of leave to revoke being refused 
eave to revoke will not begiven Lachman Machhua 
v. Moghat Mian (11, Gaya Prasady Firm Mathu Lal 
Budha Lal (2: and Kewalram-Totaldas v. Diwan- 
gon Sibal & Sons (3), referred to. [p. 487, col. 


bitrators,, 
will take 


- But where it appeared that a person who had 
signed the reference hadno notion of what he was 
signing and the circumstances of thereference were 
rather extraordinary and very prejudicial to him : 
Held, that the party should be allowedto revoke 
„his submission, [p. 488, col. 2.] 
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A contract appointing arbitrators is a contract 
unberrima fidae, and unless there is complete con- 
fidence between the tribunal and the parties, it would 
be wrong to bind a party to his contract when there 
is a probability that injustice would result from 
doing so. [p. 489, col, 1.) f 


Mr. Khanchand Gopaldas, for the Appli- 
cant. 

Messrs. Dingomal Narainsingh and Kun- 
danmal Dayaram, for the Opponents. 

Order.—This isan application under s. 5, 
Arbitration Act, seeking the leave of the 
court to revoke a reference to arbitration 
dated March 22, 1933. The facts which 
have led up to this application are as 
follows: On October 18, 1932 ono Suman- 
gal filed a prosecution under s. 500, Penal 
Code, against one Gharioram, Chief Mahant 
of the Mandir at Ratan Talao, in the 
Court of the Special First Class Magis- 
trate, Karachi, (K. B. A. H. Mama.) The 
gist of the complaint was that the accused 
in order to harm the reputation of the- 
complainant had a letter written and sent 
to Balkaranram in charge of the branch 
temple in Ratan Talao directing him not 
to allowentry to Sumangal into the temple 
as he had been outcasted from every tem- 
ple of their community. The complaint 
says that the accused thereby insinuated. 
that the complainant was not a fit person 
to associate with socially or religiously. 
There were several hearings of this cri- 
minal case. Ultimately, on March 22, 
1933, an applicaticn was presented to the 
court (Ex. 8) that the parties had arrived 
at a compromise, The application states 
as follows : 

"The accused states that he is sorry for what 
has happened. His decision against the complainant 
was actuated by misrepresentation of Gangaram. He 
shall notify to all the mandirs thatthe complainant 
shall have free access to all the mandirs and he 
shall be considered as one of them and that he 
would be a cashier of the Sabit Bera as before. 

As regards disputes regarding damages, the same 
are referred to Messrs, Kundanmal and Permanand 
K, Vaswani, the Pleaders of the parties as to what 
compensation, if any, should be allowed to the com- 
plainant and against whom ?” 

On the same day the Magistrate res 
corded an order that the case was com- 
pounded and the accused acquitted under 
s. 345, Criminal Procedure Code. At the 
same time as Ex. 8 was presented to the 
court, the complainant and the accused in 
the case and the applicant Gangaram re~ 
ferred to in Ex. 8 executed the reference 
(Ex, 4) which Gangaram now seeks leave to 
revoke. The reference recites the disputes 
which are referred to arbitration. They 
are: f 

“With regard to the compensation and damages 
that are claimed by the party of the lst part Sumangal) 
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against the party of the 2nd part (Ola) over 
the latter having defamed him and for having in- 
curred expenses for litigation etc., the party of the 
2nd part alleging that it is Gangaram party of 
the 3rd part who should be made liable for com- 
pensation and, damages as he misrepresented the 
facts'to him, the party of the 3rd party denying his 
liability to pay any such compensation or damages.” 

The arbitrators held two or three sittings, 
the proceedings recorded at one of the meet- 
ings being Ex. 5inthe case. Gangaram 
appeared before the arbitrators and at the 
hearing to which Ex. 5 refers, a Pleader, 
Mr. Santoksing on his behalf stated that 
Gangaram had foolishly signed the re- 
ference and that he should not have been 
made a party to the reference. On June 
10, 1933, Gangaram filed the present ap- 
plication. The main grounds on which the 
leave ofithe court is sought to revoke the 
reference are contained in paras. 5 to 7 
and 12 of the application. Briefly the ap- 
plicant contends that he is illiterate, that 
that he was asked by a Pleader to affix 
his signature to the reference without be- 
ing aware that thereby he incurred any 
financial liability, that his signature was 
the result of consent which was neither 
real nor free, that it was given undera 
fundamental error as to the nature of the 
transaction and the liability incurred by 
him. In para. 12 the ground set out is 
that the arbitrators are the retained’ Plead- 
ers of the opponents Sumangal and Chirao- 
ram and are strongly biassed in favour 
of theirclients. In Banerji's Law on Arbi- 
tration, Edn. 4,p. 543, the learned au- 
thor states that leave to revoke will be 
‘granted’ in exceptional circumstances in 
a sparing and cautious manner. At 
p. 210 the learned Author states under 
the heading “Ohief grounds for leave to 
revoke” as follows: 

“The underlying principle is that unless a substan- 
tial miscarriage of justice will take place in the 
event of leave to revoke being refused, leave will 
not be given.” 

The proposition of law thus set out is 
based on authorities. Inthe case of Lach- 
man Machhua v. Moghat Main (1), it was 
held that the consideration on which leave 
to revoke would be granted was whether 
manifest injustice will result by binding 
the parties to the contract. In the case of 
Gaya Prasad v. Firm Mathu Lal-Budha- 
Lal (2), the court held that in giving 
leavé to revoke a submission, the court 
should be satisfied that a substantial mis- 
carriage of justice will take place in the 

(1) 86 Ind. Cas. 540; AIR 1925 Pat. 720;6P LT 
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(2) 78 Ind. Cas, 1050; A I R 1925 All. 202; LR5A 


319 Oiv. 
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event of its refusal. In the case af Ke- 
walram Totaldas v. Diwanchand Sibal & 
Sons, (3) the present Judicial Commissioner 
held that the discretionary powers vested 


‘in the court of revoking a submission to 


named arbitrators ought to be exer- 
cised ina most sparing and cautious 


-manner, and such powers should be ex- 


ercised only ‘when the court is satisfied 
that a substantial miscarriage of justice 
will take place in the event of its re- 
fusal. ` 

Now there can be no doubt that in mak- 
ing himself a party to the reference Ex. 4 
and executing it the applicant has done 
a most extraordinary thing. He was not 
a party to the criminal case compòunded 
on the date of the reference; the com- 


‘plainant in that case was claiming dama- 


ges and compensation for defamation and 
expenses incurred in litigation the accus- 
ed was charging the applicant with res- 
ponsibility for the whole trouble on the 
ground of misrepresentationsmade by him 
fhe arbitrators to be appointed were the 
Pleaders of the complainant and the ac- 
cused. It is impossible to believe that 
any sensible man would in these circum- 
stances become a party to and sign a re- 
ference, the sole object of which was to deter- 
mine what compensation should be awarded 
toone party and by which of the other two 
parties. It is impossible to believe ‘ that . 
a sane man would by signing such a 
reference deliberately make himself a 
scapegoat of the other parties tothe refe- 
rence. The applicant says: ` 

“Mr. Kundanmal asked me to sign the refer- 
ence on behalf of the Kamait... Nobody explained 
to me that I was being held responsible for the 
defamation case ...We are allofthe same caste. I 
was desirous that the parties should settle. I 
signed Ex 4 thinking it was a settlement.” 

In the circumstances of the case I think 
it is absolutely necessary to have clear 
and definite evidence that the’ applicant 
wasaware of the nature of the transac- 
tion embodied in the reference which he 
signed and of the risk and liability to 
which he was exposing himself. Apart 
from the evidénce of the applicant the 
evidence of the two arbitrators Messrs. 
Parmanand K. Vaswani and Kundanmal 
has been recorded as to the circumstances 
under which the reference Ex. 4 came to 
be signed by the applicant. Mr. Parma- 
nand says = 

“He (the Magistrate) informed him (Gangaram) 
thatthe disputes between complainant and accused 
could not be settled because he himself-was a party 


(3) 111 Ind. Cas, 700; A I R 1928 Sind 195 
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to the dispute and all the threes parties, 1 e, 
“Gangaram, complainant and accused should join in 
a reference in favour of myself and Mr. Kundan- 
‘mal. All the three agreed.” 

; Mr. Kundanmal states: 
, “Mr. Mama. sent for Gangaram and explained. to 
him the proposal. The whole matter was explained 
to him: that it was being alleged that he was res- 
ponsible, that there would be an, arbitration in 
‘which it would be decided who was ‘ responsible. 
‘When complainant, accused and: Gangaram, agreed 
‘to this course I drafted the reference,” 

Again Mr. Parmanand in another passage 
‘in his evidence states: 

“I can't make a definite statement that thie draft 
was read outto the parties thereto including Gan- 
garam. The fair copy was then made out and 
Signatures obtained. Thefair copy must have been 
‘read out to Gangaram. I don't remember if I 
‘read’ it out to him. I cant say whether Mr. Kun- 
-danmal read it out to- him, I have no definite 
recollection of the incident , Hither of us (myself or 
Mr. Kundanmal). might. have asked Sangaran to 


Mr. Kundanmal btatés: 

“The reference was signed in my predence. . Ga 
can't say that it was read out to the parties line 
by line but the purport of it was certainly ex- 
‘plained to them....,. I did not speak to Gangaram so 
for as 1 ‘remember... 1 don't remember having 
explained to Gangaram myself the terms of the 
compromise lam. not aware to whether Gangaram 
spoke to my~client: about the compromise. I aid 
not ask Gangaram to sign Ex. 4 

On the rnain points to which this. evi- 
“dence relates, there`are undoubtedly ma- 
tertial discrepancies. Mr. Kundanmal 
would - have. the court believe that the whole 
matter, in detail, was explained to Ganga- 
ram by the Magistrate. Mr. Parmanand 
‘asserts that. all, that he. was told was 
‘that the matter could not be compromised 
without his (Gangaram’s) being. a party 
to the reference and that the parties should 
‘join in a reference. -Equally material is 
the discrepancy as to the- circumstances 
under which the signature of Gangaram 
‘was taken to thereference. Was the re- 
ference read out to him? „Was it explain- 
ed to him when taking. his signature? These 
are material points: on which the only 
two witnesses. differ materially. In these 
circumstances, .and considering, as.I have 
said above, that, it is necessary to have 
clear evidence: as. to.the circumstances 
under which Gangaram adopted the most 
extraordinary course of, making himself a 
‘scapegoat and placing himself at, the- -mercy 
of the parties to the defamation. case and 
their Pleaders, Iam not .at all satisfied 
that Gangaram had the least notion of what 
he was signing. 

: On this point alone I think. ‘the case 
‘satisfies the principle: laid down in Baner- 
jis- Law of ‘Arbitration to ‘whicth'I have 


referred. above, narhely,: that- unless, this- 
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reference is revoked there will be a‘mis- 
carriage ofjustice. Nor am I satisfied 
that the applicant is appearing” in this 
‘arbitration before a fair and an impartial 
tribunal. Apart from the fact that the arbi- 
trators in this case who are the Pleaders 
of the parties to the defamation case must 
‘even unconsciously be inclined in favour ` 
‘of their respective clients there is evidence 
‘on the record to show that they are not 
impartial arbitrators. Mr. Parmanand 
states in his evidence: 

` “Mr. Kundanmal and I were argeed that the 


-oase had arisen out of the misrepresentations of 
Gangaram," k 


In cross-examination he stated: =. st 
_ "Mr. Kundanmal did not state to. me that in his 
view Gangaram” was responsible, for. the defamation 


case." 

It is clear that Mr. Parmanand in 
these passages in his evidence admits at 
least this much: that he has already form- 
ed the opinion that- the case’ and the 
trouble that has: arisen out of the ‘case is 
the consequence of the misrepresentations 
of Gangaram. In para. 12 of the affidavit 
filed by Sumangal in answer to the ap- 
plicant’s application under s. 5 itis stated 
as follows: 

“Tt is positively dishonest on the part of the 
applicant now to try to back out ofthe reference 
after inducing his opponent to compromise the case 
under s, 500, Indian Penal Code on the basis that 
the liability ‘regarding compensation and as to who 
was liable was to.be referred to the arbitration of 
Messrs Kundanmal and Parmanand " 

: Mr. Kundanmal in his cross-examination 
has stated thathe endorses the statement 
in the affidavit that Gangaram induced 
Sumangal to` compromise, the case ` by 
signing the reference.’ It is obvious frori 
what I have stated above that both Messrs. 
Parmanand and Kundanmal have already 
adopted strong views in the case and.it 
would be manifestly unjust to bind Gan- 
garam by his contract to appear before a 
tribunal from which in the circumstances 
I have stated above he is scarcely likely 
to receive impartial justice. 1 , would 
wish to. make it clear that, whether with 
regard to the evidence they have given 
or with regard to the attitude they have 
betrayed in connection with the | arbitra- 
tion proceedings I cast no aspersions of 
any kind -whatsoever on Messrs. Parma- 
nand. and Kundanmal. 1 believe “their 
evidence is’ true‘according to their lights 
and according. to-their memories. - I do not 
believe for a moment ‘that. they would 
consciously do ‘any injustice to the- appli- 
cant Gangaram. But that is, not: the 
point. By signing a referenceto arbitra- 
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tion the applicant has given up his or- 
dinary - right to rêsort to the ordinary court 
of law and to have his’ civil liabilities 
decided” thereby. A contract -appointing 
arbitrators is a contract ‘wnberrima fidae, 
and unless there is complete’: confidence 
between the tribunal and the-‘patties’ it 
would be ‘wrong to bind a - party to his 
contract when there is a probability that 
injustice “would result from doing so. 

For “all, the above reasons I grant 
the application of Gangaram and revoke the 
Teference: so far as it has been executed 
by him. Considering all the circumstances 
of the case 1 do’ not think this is’ a 
maler in which I should allow Gangaram 
tosts. He is largely to blame himself and 
in my opinion he is “not entitled to cele 
JA ae Reference revoked. ~ 

CALCUTTA HIGH COURT © 
Testamentary Jurisdiction. 
March 8, 1933 
Lort-WILiams, J. 2 
MAURICE SALEH MANASSEH, i the 


goods of 

Court Fees Act (VII of 1870), Seh. L, Art: 11 
Properti over which a person has a general power of 
appointment— Whether liable to probate duty. i 
< Property, over which a person. has a general power 
of appointment, is not property within: the ordinary 
meaning of that word in law. Such propery is not 
liable to probate duty, In re Lakshminarayana 
Ammal (6), not followed In the Goods of Julia 
Oram (4), Inthe Goods of Olivia Hovenden George (§) 
and Commissioner _of Stamp Duties v. Stephen (7), 
relied on. - 





[Oase law saleran to.] : 

> Application’ by “the Collector of Dika 
Revenue of Calcutta. , 

Messrs, Westmacott and Sircar, for the 
Applicant. 

Messrs, Isaacs and Pugh, for the Opposite 
Parties. 
: Order.—This is a petition, by ‘Collector 
of Stamp Revenue- of Calcutta, asking that 
an enquiry be held into the true value of 
the property of Maurice Saleh  Manasseh, 
deceased. By an indenture made in 1869, 
the premises No.‘55,. Free School Street, 
were.conveyed upon trust, inter alia, | for 
Esther. Saleh Manasseh for’ life, and there- 
after, for such of her children as she should 
appoint. In: 1896 -she executed a deed ap- 
pointing the income thereof to her son]Maurice 
for life, and thereafter for such persons as 
hi should appoint..By her will, made in 1909, 
she demised premises No. 7-1, Marquis: 
Street upon trust for Maurice for life, and 
thereafter for such persons as he should app- 
oint. By a deed made in 1917, premises No. 2- 
1, Russel Street, were conveyed upon trust, 
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inter alia, for Esther for life, and after the’ 
expiration., of five years ‘from her death, as 
to one-sixth for Maurice ‘for life, and there- 
after for such persons as hé should appoint. 
Esther died in 1924. By: his will made 
in 1929; ‘Maurice ` demised all ‘ these pro- 
perties ` upon trust, inter alia, to pay the 
income to his. daughter for lite. Mauricé 
died in 1930, and his will was proved. But 
these properties were not included in 
the affidavit of assets filed by the executor. 

The questions to þe decided are, whe- 
ther these properties belonged to Maurice 
at the time of his death, and are proper- 
ties belonging to his estate and liable to 
probate daty. It is undisputed that all 
the properties were. at all material times 
held in trust, and that Maurice had only a 
life interest with a ‘general power of ap- 
pointment, and .it is. assumed, fer the pur- 
pose of the present issue, that he. validly. 
exercised this power ‘by his will. . It is 
assumed also that the rule against. per- 
petuties does not apply. . The issues raised 
turn uponthe meaning and effect of the 
Oourt Fees Act.of 1870. Schedule I, Art. 11, 
deals with probate, and directs the fees to 
be charged upon “the amount or value of 
the property in respect of which the grant 
of probate is “made.” By an amending 
Act passed in 1899, Sch. IIT, was added. 
This provides a “form of valuation” to be 
filed by the executor of 
“all the property and credits of which ths deceased 
died possessed, or was entitled to at the time of 
his death, and which have come or are likely to come 
to my hands,” 

Annexure A. sets out a number of heads of 
property of the deceased, movable and im- 
movable, the last one being “other property 
not comprised under the foregoing heads.” 
None of the heads deals specifically with 
property over which the deceased had only 
a power of appointment. Annextre B, Sch- 
edule of debts, etc., deals with items which 
the executor is allowed to deduct and in- 
Gludes “property held in trust, not bene: 
ficially” or “with general’ power to confer a 
beneficial “interest,” and * ‘other property not 
subject to duty.” The meaning `of thé 
word “property” is not defined either in the 
Court Fees Act orahe General Ulauses Act. 
Section 91, Sucdession Act, providés that’: 

“Unless a contrary intention appears . by the will, a 
bequest of the estate of ‘the testator shall” be con- 
strued to include any property which he may have 
power to appoint “by will to any object he may 
think proper, and shall operate ‘as an execution of 
such power; and a ‘bequest of property “described 
ina general ‘manner shall be construed .to include 
any property'to which such description may extend, 
which he may have- power W: „appoint by will to 
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any object he may think pro 
an execution of such power.” 

I have no doubt that property, over which 
a person has a general power of appoint- 
ment, is not property within the ordinary 
meaning of that word in law. As stated 
by Fry, L. J., in Hx parte Gilchrist; In re 
Armstrong (1): 

“No two ideas can well be more distinct the one 
from the other than those of ‘property’ and ‘power’...... 
A ‘power’ isan individual personal capacity of the 
donee of the power to do something. That it may 
result in property becoming vested in him is im- 
material; the general nature of the power does not 
make it property. The power of a person to appoint 
an estate to himself is, in my judgment,no more 
his ‘property’ than the power to write a book or to sing 
asong The exercise ofany one of those three powers 
may result in property, but in nosense which the 
law recognises are they ‘property.’ ie 
_ Therefore the real question is, whether 
it is property within the meaning of the 
Court Fees Act, that is to say, property “in 
respect of which the grant of probate is 
made.” In Platt v. Routh (2) it was decid- 
ed that it was not property within the 
meaning of s. 38 of 55 Geo. 3, c. 184, name- 


er, and shall operate as 


“The estate and effects of the deceased, for or in 
` respect of which the probate is to be granted.” 

And Lord Abinger, B., gave very 
cogent reasons why this was so, at pp. 
790-93* of this report. This decision was 
affirmed on appeal, reported as Drake v. 
The Attorney-General (3). The material 
words of this section are almost exactly 
similar to those in Art. 11, Sch. I, Court 
Fees Act. Probably in consequence of these 
decisions, the law in England was altered 
by statute in s. 4, Stamp Act of 1860, and 
ins. 2, Finance Act, 1894, and all such 
property was made liable to duty. In 
India, no similar provision has been made, 
as was pointed out by Sir Richard Couch in 
In the Goods of Julia Oram (4). In this case 
as also in In the Goods of Olivia Hovenden 
George (5) the learned Chief Justice followed 
the decision in Platt v. Routh (2), But in 
Inre Lakshminarayana Ammal (6), Sir 
Arnold White, J., refused to follow the 
declsion in George's case (5); but Oram's 
case (4) was not brought to his notice, and 
his decision was based obviously on some 
confusion of thought, and an incorrect 
reference and is otherwise unsatisfactory, 


(1) (1888) 17 Q B D 521; 55 L JOB 578; 55L 
T 538 


(2) (1840) 6M & W 756; 10 L J’ Ex, 105; 3 Beav, 
257; 10 L J Ch, 181. 

(3) (1843) 10 Cl. & Fin, 257; 52 R R 122, 

(4) 21 W_R 245; 12 Beng L R App, 21. 

(5) 15 W R 457n; 6 Beng. LR App, 138, 

(6) 25 M 515, 

*Pages of (1840) 6M & W.—[Ed.] 
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It is true that the learned Chief Justice 
eventually decided the case on the short 
ground that, in his opinion, a general power 
of appointment is property within the mean- 
ing of that word inthe Court Fees Act 
and he based his opinion partly on the 
words of the valuation form in Sch. ITI, 
which, ashe points out, was first introduc- 
ed in 1899, 

The final question therefore which remains 

to be decided is whether the introduction 
of this schedule has altered the law in 
India, and made such property liable to 
probate duty. In my opinion, it, has not, 
Mr. Westmacott has very properly drawn 
my attention to the remarks of Lord 
Lindley in Commissioner of Stamp Duties v. 
Stephen (7) wherein he decided that mera 
general language in a probate duty statute 
applicable to the property of deceased 
persons, and to property subject to their 
general power of appointment, does not ex- 
tend to property subject toa special 
power to appoint amongst a limited class. 
The intention to include the latter must 
be clearly expressed. Analogous reasoning, 
in my judgment, applies to the present case, 
It is true that the property over which a tes- 
tator has a general power of appointment, 
passes to his executor and not to the ap- 
pointes: Jn re Hoskin’s Trusts (8), In re 
Philbrick’s Settlement (9) and In re Hadley 
Johnson v. Hadley (10). But the words in 
Sch. III, are conjunctive, namely: 
“property of which the deceased died possessed or 
was entitled to at the time ot his death,and 
which havecome, or are likely to come, to my 
hands.” 

The latter part of the sentence there- 
fore does not add anything to the former, 
but, on the contrary, rather limits it. The 
only evidence of any intention onthe part 
of the Legislature toinclude property sub- 
ject to a general power of appointment 
is the negative evidence supplied by An- 
nexure B. In my opinion, some plainer 
indication of intention is needed before 
the words of the Actcan be so extended. 
The petition is dismissed with costs. 

N. Petition dismissed, 
MAD A 0137;73LJPO9; 222TL R 63; 89 


511. 
(8) (1877) 6 Ob, D. 281; 46 L J Oh, 817; 25 W R 
719, 
(9) (1865) 31 L J Ch, 368; 11 Jur. (N. 8.) 558; 72 L 
'T 361; 13 W R 570. 
(10) (1909) 1 Oh, 20; 78 LJ Oh. 254; 25T L R 44; 
100 L T 54. 


1934 


LAHORE HIGH COURT 
Second Civil Appeal No. 257 of 1933 
November 8, 1933 
Jal Lat, d. 

GHULAM KHAN AND ANOTHER 
PLAINTIFFS—~ APPELLANTS 


versus 
AHMAD KHAN - DEFENDANTS — 
RESPONDENTS 

Customary Law (Punjab)—Alienation—Suit to set 
aside alienation—Trial Court finding land to be 
non-ancestral—Suit considered as in the aliernative 
to set aside alienation on ground of incompetency of 
“vendors to transfer--Decree—Appeal—Finding that 
plaint did not attack alienations on ground of 
incompetency of vendors—Amendment of plaint— 
Remand for re-trial—Necessity of. : 

The plaintifs as reversioners filed a suit to set 
‘aside alienations which they-alleged had been made 
either by two persons A and B asserting that the 
property belonged to them or as guardians of the 
real owner who was of unsound mind. It after- 
wards transpired that they were made by A alone 
and he did not profess to act as guardian of the 
real owner. The trial Court found that the land 
was not ancestral but considering that the suit 
was also in the alternative to set aside the sale on 
the ground of the incompetency of the alleged 
vendors, he decreed the suit. On appeal, the District 
Judge accepted the contention that it was an ordinary 
suit by a reversioner to seb aside an alienation of 
ancestral land brought under the Oustomary 
Law of Punjab and on the finding that 
the land alienated was not ancestral, the suit 
should have been dismissed, aud accepted the 
appeal: : 
` Held, that if the District Judge considered that 
the plaint did not expressly profess to attack ‘the 
alienations on the ground of incompetency of the 
so-called alienors, then he should have under the 
circumstances of the case allowed an amendment 
of the plaint and remanded the suit for re trial as 
he had found that the defendants had been taken 
unawares as to the nature of the suit as found by 
-the trial Judge, and this order he should have 
passed specially in view of the fact that the trial 
Judge understood the suit to be of that descrip- 
tion and the plaintiffs asserted itto besuch: | 

S. ©. A. from the decree of the District 
Judge, Attock at Oampbellpur, dated Nov- 
ember 22, 1932, reversing that of the Sub- 
ordinate Judge, Fourth Olass, Campbellpur, 


dated December 2], 1931. : 


Mr. L. Saunders, for the Appellants. 
Mr, Muhammad Tofail, for the Respond- 
ents. 


Judgment.—This second appeal arises 
out of a suit brought by the appellants 
to contest certain alienations. The aliena- 
tions have been found to have been 
made by Faqir, son of Ahmad Gul who 
was the real owner of the property in 
dispute and was alive at the time of the 
alienations but was of an unsound mind. 
An examination of the plaint shows that 
the plaintifis were not aware of the full 
circumstances under which the aliena- 
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tions had been made and, therefore. alle 
that either Faqir and his mother ine 
mad Adal Bibi had alienated the land 
asserting that it belonged to them or as 
guardians of Ahmad Gul. In either case 
it was alleged that the sales were fictitious 
and without consideration and necessity. 
As I have already stated, it afterwards 
transpired that the alientations were made 
by Faqir alone and he did not profess to 
actas a guardian of Ahmad Gul. The trial 
Court held that the land in suit was not 
ancestral between the plaintiffs and Ahmad 
Gul as was asserted in the plaint and 
therefore, held that if the suit were to be 
treated as an ordinary suit to set aside 
an alienation under .the Customary Law 
of this province, it would fail. But he 
considered that the suit also was in the 
alternative to set aside the sale on the 
ground of incompetency of the alleged 
vendors to transfer the lands on behalf of 
Ahmad Gul or on their own behalf and 
holding that the alienations were incom- 
petent, granted the plaintiffs a decree, 
The defendants, alienees, presented an 
appeal against this decree and their main 
contention appears to have been that it 
was an.ordinary suit by a reversioner to 


-set aside an alienation of ancestral land 


brought under the Customary Law of this 
province and, therefore, on the finding 

the land alienated was not 
ancestral, the suit should have been dis- 
missed, and the appeal was accordingly 


‘accepted and the suit dismissed. 


In my opinion if the District 
considered that the plaint did not eee 
profess to attack the alienations on the 
ground of incompetency of the so-called 
alienors, then he should have under the 
circumstances of this case allowed ‘an 
amendment of the plaint and remanded 
the suit for re-trial as he has found that 
the defendants have been taken unawares 
as to the nature of the suit as found by 
the trial Judge, and this order he should 
have passed specially in view of the fact 
ra t s EA a v understood the suit 
o be of that description and inti 
asserted it P Geh Wenang - 

I accept this appeal and settin i 
the decree of the Disirict Judge, oa 


-the case to the trial Judge under s. 151 


of the Civil Procedure Code and di 
him to allow the plaintiffs to.amend there 


-plaint and then to. proceed with this case 


in accordance with law. The plaintiffs 
however, must pay Rs. 32 as costs of the 
defendants for proceedings that have go 


“492 
‘far been taken in this case and this 
-irrespective of the ultimate result of the 


- Sult. -> 
O N. Appeal accepted. 


CALCUTTA HIGH COURT 
Civil Appeal No. 104 of 1931 
March 27, 1933 
Mriter ann M. O. Guoss, JJ. 
GOPAL CHANDRA PODDAR— 

APPELLANT 


versus 
LAKSHMI KANTA SAHA— 
RESPONDENT 

Contract Act (IX of 1872, s. 28—Prosecution for 

non-compoundable offence and suit for misappropria- 
‘tion—Reference to arbitration—Award made on 
‘veference—Validity—Public policy. _ 
:. The plaintiff instituted a suit against the defend- 
ant, who was his servant, for moneys alleged to have 
-been dishonestly misappropriated by the latter. At 
‘tthe same time he made a complaint before the 
‘Magistrate against the defendant under s. 408, Penal 
-Oode, Subsequently, the defendant agreed with the 
plaintiff to refer the dispute between the parties to 
arbitration and an award was made : 

Held, that the agreement to refer to arbitration 
‘was illegal and opposed to public policy asit was an 
-implied term of the agreement to drop the criminal 
¿proceeding in respect ofa non-compoundable offence, 
and the award which was the result of the illegal 
-reference was also invalid. Kamini Kumar Basu v. 
‘Birendra Nath Basu (1), Jones v. Merionethshire 
"Permanent Benefit Building Society (2) relied on. Deb 

“Kumar Roy v. Anath Bandhu Sen (3), distinguish- 


d. 
7 O. A. against an appellate order of the 
First Class Sub-Judge, Tippera, dated Sep- 
tember 17, 1930. 


Messrs. Gopal Chandra Das and Probas 
-Chandra Chatterjee, for the Appellant. 
. Mr. Surendra N. Das Gupta for Mr. 
-Bimal Chandra Das Gupta, for the Res- 
-pondent. e ; 
:-Mitter, J—This is an appeal on behalf 
-of the plaintiff and arises out of a suit 
‘brought by him to enforce an award on 
‘an arbitration without the intervention of 
‘the court. The Subordinate Judge has 
¿dismissed the suit mainly on the ground 
that the agreement for reference to arbi- 
tration on which the. award is founded is 
opposed to public policy and is illegal 
: under the provisions of s, 23, Contract Act. 
‘Tt appears that a criminal proceeding 
-was pending against the defendant Lak- 
_shmi Kanta Saha under s. 408, Indian 
‘Penal Code. A settlement was. reached in 
-the course of. that proceeding on Decem- 
ber 20, 1928. A petition’ was made on 
‘behalf ofthe accused in which the terms 
_of the settlement were set forth. That 
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petition discloses that under orders of the 
court the house of the defendant was 
searched and an iron safe with documents, 
unused stamps and articles of gold and 
silver within it and also documents, 
pledged articles etc., found outside the 
safe were brought to the court. It was 
staledin that petition that Gopal Chandra 
Poddar who is the plaintiff and who was. 
-the complainant in that case had 
‘brought a case against the defendant 
claiming the said articles and papers as 
his own. It is further stated in that peti- 
tion that depending onthe sense of justice 
and award of Gopal Chandra Poddar and 
his youngest brother Rai Mohan Poddar 
so far as regards his claims and ownership 
in respect of the iron safe and all the docu- 
‘ments and pledged articles found within the 
safe were concerned, possession was given 
up in respect of these articles which had 
been recovered on search in favour of the 
complainant. 

It is further stated that Lakshmi Kanta 
Saha would be bound to abide by what- 
ever decision Gopal Chandra Poddar and 
his youngest brother Rai Mohan Poddar 
would come to in respect of his claims of 
ownership in these articles and in respect 
of acloth business owned by the com- 
plainant, now defendant and managed 
by him as his gomostha. The award of 
these two persons, it was further stated, 
would be completed within 90 days and 
-if it was not completed within the said 
90 days on account of the laches of the 
complainant and his brother, then the ac- 
cused would not be bound by any term 

of settlement. A further reference was 
made to a mortgage suit to which it is not 
necessary to refer having regard to the 
.fact that the plaintiff has already got the 
mortgage decree in respect of his claim. 
On this petition being filed, on the same 
day the criminal proceedings which were 
started under s. 408, the said proceedings 
were dropped. - It is to be noticed that an 
“offence under s. 408, Indian Penal - Code, is 
a non-compoundable offence. The award 
was duly made by the two arbitrators and 
:it isto be found at p.19, part IL of, the 
-paper book. Upon that the plaintiff filed 
.the award in court on August 28, 1929 
and wanted to! have a decree on the said 
vaward. Defendant No. 1 filed a written 
static ment on November 19, 1929. Amongst 
.the numerous defences to the suit it is 
necessary tonotice the defence which was 
founded on the illegality of the agreement 
-for reference to arbitration, and the issues 


934 
based on the other defences have all been 
found in favour of the plaintiff. The 


Subordinate Judge on this issue, with 
regard to the illegality of agreement for 


reference to arbitration, came tothe con- - 


clusion that it was opposed to public policy 
and it was illegal under s. 23, Contract 
Act and therefore the 
outcome of an illegal reference was also 
invalid and found that the award cannot 
be acted upon. He accordingly dismissed 
the suit. i 

Against this decision the plaintiff has 
brought this appeal and itis contended 
on his behalf that the Subordinate Judge 
has committed an error of law in treating 
the agreement io refer to arbitration as 
void under the Contract Act. It is con- 
tended that as there was a civil liability 
independent of the liability for an offence 
under s. 408, Indian Penal Code, the ag- 
reement cannot be said to be one which 
is contrary to public policy. It is difficult 
to accept this contention in view of the 
decision of their Lordships of the Judicial 
Committee ofthe Privy Council in the case 
of Kamini Kumar Basu v. Birendra Nath 
Basu 1), In that case, as in the present, 
the real question involved wasas to whe- 
ther any part of the consideration for the 
reference to arbitration was illegal. It 
appears clear from the facts which have 
already been stated that it was an implied 
term among other terms of the settlement 
to refer to arbitration that the complaint 
under s. 408, Indian Penal Code, would 
not be further proceeded with. As a matter 
of fact the order sheet of the same case 
leaves no room for doubt that the proceed- 
ing was dropped in consideration of the 
fact that the accused who isthe present 
defendant agreed to refer the question of 
ownership of the several articles to arbi- 
tration. That being so, the facts fall 
within the purview of the decision of the 
case which has been referred to. It is 
necessary to quote a few lines from the 
judgment of their Lordships of the Ju- 
dicial Committee which was delivered by 
Sir Benode Mitter. Sir Benode Mitter ob- 
served thus: 


“If it was an implied term of reference under the . 


ekrarnama that the complaint would not be further 
proceeded with, then in their Lordships’ opinion 
the consideration of the reference or the ekrarnama, 
as the case may be, is unlawful and the award 
or the ekrarnama was invalid quite irrespective 


(1) 123 Ind. Cas, 187; A I R 1930 P O 100; 57IA 
117; 57 O 1302. Ind, Rul. (1930) P O 171; 32 Bom. l 
R639; 51 O L J 400; 34 Ò W N 489; 59 M LJ 82; 31 
LW SILIP O). f 
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‘ofthe fact whether any prosecution in law had been 


started.’ 

In support of this view Sir Benode Mitter 
referred to the decision of Jones v. Merio- 
nethshire Permanent Benefit Building Society 
(2). In that case the secretary of a build- 
default in 
accounting for money paid to him and was 
threatened by the society witha prosecu- 
tion for embezzlement, applied for assis- 
tance to the plaintilis, and they gave a 
written undertaking tothe society tomake 
good «the greater part of the debt due 


.from the society, the expressed considera- 


tion being the forbearance of the society 
to sue the secretary for the amount for 
which the plaintiffs made themselves 
responsible, and in pursuance of that 
undertaking they gave two promissory notes 


-and some deeds of collateral security to 


the society. The plaintiffs in giving the 
undertaking were actuated by the desire 


. to prevent the prosecution and that was 
‘known to the directors of the society; 


but no promise was made that there should 
be no prosecution. The society brought 
an action on the promissory notes in the 
Queen’s Bench Division and the plaintifis 
brought an action in the Chancery Divi- 
sion to set aside the promissory notes and 
the collateral securities on the ground 
that they were made for illegal considera- 
tion. It was held by the Court of Appeal 
in this state of facts-that it was an im- 
plied term of the agreement that there 
should be no prosecution; that the agree- 
ment was therefore founded on an illegal 
consideration and void, and that the society 
could not recover on the promissory notes 


‘or enforce the securities; and the society 


not opposing, they were ordered to be de- 
livered up tothe plaintiffs. This decision 
shows that the court could not support 
the agreement which was intended to avoid 
prosecution. As I have already stated the 
policy underlying thisis thatan agreement 
to stifle prosecution is distinguishable 
from the lawful compounding of com- 
poundable offences. As the offence is not 
compoundable under the law the compound- 
ing of it must be held to be illegal and 
opposed to public policy. 

The effect, in my view, of the agreement 
in the present case was to take the ad- 
ministration of law out of the hands of 
the Judges and to put it into the hands of 
private individuals to determine what is to 
be donein a particular case and as such 


3 (1892) -1 Oh. 173; 61 L J Oh. 138; 65 L J685; 
40 W R 273; 17 Oox 00 389. 
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it is opposed to public policy. Reliance 
has been placed by the learned Advocate 
for the appellant on a decision of my 
learned brother Guha, J., and my learned 
brother M, C. Ghose, J., who was also a 
` party to that decision. That was the case 
of Deb Kumar Roy v. Anath Bandhu Sen 
(3). It is sufficient to say for the purposes 
of the conclusion to which Ihave reached 
that the case is distinguishable from the 
present one as it has been pointed out at 
p. 28* of the said report that in that case 
there was a pre-existing civil liability based 
upon anadjudication of accounts between 
the parties concerned. That fact is wanting 
in the present case, Therefore this decision 
cannot govern the present case. For this 
reason J am of opinion that the Subordi- 
nate Judge has reached a correct conclu- 
sion. This appeal must therefore be dis- 
missed. As has been pointed out by the 
Judicial Committee in the decision refer- 
red to above the defence in the case can- 
‘not be commended but we are compelled 
to give effect to it on the ground of 
public policy. In these circumstances we 
do not think it right to allow any costs 
tothe present respondent. 


M.C. Ghose, J.—1 agree that -this ap- 
peal should be dismissed. The defen- 
dant was a servant of the plaintiff. The 
plaintiff's case was that the defendant as 
his servant dishonestly misappropriated 
the funds of the plaintiff which cameto 
his hands. The plaintiff instituted a suit 
against the defendant in the court of the 
Subordinate Judge of Comilla. At the 
same time he made a complaint before 


the Magistrate of Comilla under s. 408, - 


Indian Penal Code and the defendant 
was brought before the Magistrate in Court 
to answer ibe charge of embezzlement. 
His house was searched and an iron safe 
and various properties were seized and 
they were brought into the Magistrate's 
Court. It is on those circumstances that 
_the defendant agreed with the plaintiff 
torefer the dispute between the parties to 
an arbitration. I am clearly of opinion, 
having regard to the decision in the case 
of Kamini Kumar Basu v. Birendra Nath 
Basu (1), and Jones v. Merionethshire Per- 
manent Benefit Building Society (2); that 
in this case the plaintiff cannot succeed 
as it was clearly an agreement to stifle 
the criminal proceeding and the defendant 
was not a free agent but entered intoa 


re 3) 131 Ind. Oas. 133; AIR 1931 Cal. 421; 35 OW 
26. 
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contract under threat of a criminal convic- © 
tion. ae 
A. Appeal dismissed. 


rer 


MADRAS HIGH COURT 
Civil Appeal No. 70 of 1929 
January 31, 1933 
PAKENHAM WALSH, J. 

NACHIMUTHU CHETTIAR —APPELLANT 

versus 
RAMAKKAL—RzsronDEnt A 

Provincial Insolvency Act (V of 1920), ss 4, 46, 
75~-Adjudication of Hindu father—Suit by sons for 
partition—Decree for partition subject to mortgage— 
Sale by receiver of father's property alone free 
from mortguge—Purchaser's rights—-Obstruction by 
sons—Power of Insolvency Court to deliver posses- 
sion of sons' shares—Absence of declaration under 
s. 4, effect of -~Appeal—Second appeal, competency of, 
where first appeal was incompetent—Insolvency Court 
— Powers of execution, limits of. 

A- Hindu father was adjudicated insolvent. The 
sons sued for partition impeaching a mortgage- 
executed by the father, but a decree for partition 
was made declaring the validity of the mortgage, 
The Official Receiver sold only the ‘insolvent's 
property’ free from the mortgage, though he intend- 
ed to sell the sons’ shares also. The purchaser 
applied for delivery of possession, the sons obs- 
tructed and an application was made under ss, 4 
and 56, Provincial Insolvency Act, for removal of 
obstruction. The application was allowed, but on 
appeal to the District Judge the purchaser was 
referred to a separate suit and the application 
was dismissed on second appeal: 

Held, (i) that the appeal to the lower Appellate 
Court was not incompetent and even assuming it 
was incompetent, the second appeal was maintainable; 
[p 496, col. 2.) 

. (ii) that the insolvency Court had no power to 
proceed against the sons’ shares in execution as 
the sons’ shares were not sold and as the decree 
declaring that their shares were liable was not 
made by that Court but by the Civil Oourt and 
delivery of the property could not therefore be 
given to the purchaser by the Insolvency Court. 
[p 498, col, 2.| 

Quære. Whether the Insolvency Court could 
have proceeded to put the purchaser in possession 
if the declaration of the liability of the sons’ 


-~ shares had been made in proceedings under a, 4, 


ProvincialfInsolvency Act. In re Baluswami Aiyar (10) . 
followed. Ramaswami Chettiar v Ramaswami Iyengar 
(7), Oficial Receiver South Arcot v, Perumal Pillai (8), 
Chittammal v Pannaswami Naicker (9, In re 
Balaswami Aiyar (10), Ramchandra Aiyar v. Official 
Assignee, Madras (11) aod Krishnamurthy Pillal 
v, Sundaramurthi Pillai (12), discussed. {p. 499, col. 2.] 

Though the Insolvency Oourt must have some 
powers of execution, the procedure is only analogous 
to and not identical with that under O. XXI, 
Oivil Procedure Gode [p. 498, col. 1] 

If the District Judge entertains an appeal which 
does not lie to his Court, a second appeal lies 
against his decision and the competency of the 
second appeal does not depend upon the view 
taken by the lower Appellate Court with regard 
to the competency of the appeal before it Ram 
Ratan Prasadv. Banarsi Lal (2), Adinarayana Chetti 
v. Kopparam Narasinha Chetti (3) and Abdul Rahi- 
ee WH v. Ganapathi Bhatta (4), referred to fp, 496, 
OOk ae : 
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Mr. Wairap S. Subramanya Ayyar, 
for the Appellant. 

Messrs A. C. Sampath Ayyangar and 
T. R. Srinivasa Iyer, for the Respon- 
dent. * 

dudgment.—The appellant is a mort- 
gagee from a Hindu father of a joint 


family consisting of himself and his two- 


minor sons. ‘The father applied in 
I. P. No. 37 of 1923 of the District Court 
of Coimbatore to be adjudicated an in- 
solvent. The application was on March 21, 
1923. It was transferred on March 26, 
1923, to the Official Receiver who was 
appointed interim Receiver. The Official 
Receiver compounded with the appellant 
who agreed to relinquish his mortgage 
and have the properties sold free of en- 
cumbrance provided he was first satisfi- 
ed out of the sale proceeds. The Official 
Receiver got him to reduce the interest 
also substantially, applied for permission 
to sell the property free of the mortgage 
and advertised it forsale for April 26, 1924. 
Then a suit was filed in the name of 
the minor sons for partition and an in- 
junction was obtained restraining the 
Official Receiver from proceeding with 
the sale. ‘he Official Receiver and the 
appellant were made parties to the suit. 
The minor sons, represented by their 
mother as-next friend, contended that 
the mortgage by the father in the ap- 
pellant’s favour was for purposes not 
binding on them and, therefore, should 
not be recognized. The court found that 
the mortgage was for paying off an- 
tecedént: debts and other binding pur- 
poses. A preliminary decree was accord- 
ingly given on June 24, 1926, for parti- 
tion of the entire family property subject 
to the encumbrance in favour of the ap- 
pellant. The final decree was passed on 
August 10, 1926. With that decree the 
injunction against the Official Receiver 
came to an end. He again applied to 
the Insolvency Court for permission to sell 
the entire property including the sons’ 
shares. He set out the advantages to the 
minor and pointed out the benefit to the 
estate by selling the property free of the 
mortgage. On this the District Court 
passed an order dated March 3, 1927. 
The report of the Official Receiver is 
there summed up as one 

“requesting that he may be permitted to hold a 
sale of the insolvent’s property free of the mort- 
gage dated June 1, 1919, and to pay the mortgages 


the amount due out of the proceeds of sale as per 
reduced rate of interest.” 


The order is “permitted.” . It may be 
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noted that what the Official Receiver ac- 
tually asked permission to sell in his ar.- 
plication was the whole of the suit pro- 
perties. It is unfortunate that the gist 
of his application in the order is stated 
as “the sale of the insolvent’s property” 
which creates some uncertainty as to 
what the court really ordered to be sold. 
The minor sons then presented a peti- 
tion to the Official Receiver that their 
shares should be excluded from the sale. 
It was dismissed and the sale was held 
on April 14, 1927, and the properties 
were purchased by the mortgagee. The 
minor sons then filed an appeal under 
s. 68, Provincial Insolvency Act, against 
the order of the Official Receiver. This 
appeal was first filed in the District Court, 
but subsequently jurisdiction having been 
extended to the Sub-Court, if came up 
for disposal before the Subordinate Judge 
of Coimbatore. I may perhaps remark 
that this has unfortunately tended to in- 
crease the difficulties of the case. The 
District Judge who sanctioned the sale 
in the order referred-tc above was Mr. 
Mackey and as noted above the applica- 
tion of the Official Receiver is not cor- 
rectly set out in the abstract on which 
the order was passed. And Mr. Burn 
(now Burn, J.) who succeeded Mr. Mac- 
key had taken the view throughout that 
what was sold was only the insolvent’s in- 
terest in the property. It is contended 
before me that everybody understood that 
what was sold was the whole property 
including the sons’ interest-and the view 
of the Subordinate Judge throughout is 
that the entire interest of both the father 
and the two sons was sold. | 


When this appeal by the minor sons 
was transferred to the Subordinate 
Judge he dismissed it on the ground 
that as the debt has been found to be 
binding on the minors, the entire pro- 
rty could be sold. Against this deci- 
sion the minor sons preferred an appeal 
to the District Court. The learned Dis- 
trict Judge without calling on the res- 
pondent, the auction-purchaser (the present 
appellant), dismissed the appeal on the 
ground that 
“the sale deed executed by the Official Receiver 
expressly conveys to the purchaser only the right, 
title and interest of the insolvent himself 
and as it was executed after ‘the ‘insolvent'’s song 
had got a decree for partition of their shares 
it is quite clear that the sale deed could 
not by any stretch of the language or’ of the 
imagination beheld to convey the shares of hig 
sons also.” Wi i 
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- As regards the request for a declaras 
tion that the sale by the Official Re; 
ceiver -did not affect the sins’ shares ‘he 
held :there was no provision in the In- 
solvency Act for an applicatin to the 
Insolvency Court to declare the effect of 
a sale deed executed by the Official Re- 
ceiver; and that as the appellants were 
not aggrieved by the sale itself, there 
could be no appeal. This order adverse- 
ly affected the present, appellant, the auc- 
tion-purchaser. It was passed without 
notice.-to him, and the sons and their 
mother had obstructed him from taking 
‘possession. He, therefore, filed an ap- 
plication on October 6, 1927, described as 
‘being under s. 4 ands. 56 of the Act, 
to remove the obstruction. The minor 
sons had also on June 2°, 1927, filed a 
petition before the Subordinate Judge 
under s. 68 praying that the sale of the 
land should be set aside. These two 
petitions were heard together by the Sub- 
ordinate Judge. The appeal by the mi- 
nors was dismissed on the ground that 
mortgage deed had been held to be bind- 
ing on the shares of the sons and the 
present appellant’s petition was allowed. 
Against this decision an appeal was 
taken to the District Court but only by 
the mother of the minors and in this 
appeal she did not describe herself ag 
representing the minors, The learned 
District Judge held that the Official Re- 
ceiver did not sell the shares of the 
minors, so he had no power to deliver 
their shares to the vendee and that even 
if he had been able, on the date of the 
sale, to, exercise the disposing power of 
the father with regard to the shares of 
the minor he could not put the appel- 
lant in possession by means of an ap- 
plication to the Insolvency Court. He 
must have recourse to a separate suit. 
He quoted Venkataram Ramana v. N. C. 
Chokkier (1); The appeal was accor- 
dingly allowed and against this the auc- 
tion-purchaser -has preferred this second 
appeal. i Tae nga a : 

A preliminary objection is raised that 
this appeal does not lie because the learned 
District Judge has found that the ap- 
pellant’s remedy was by way of a separ- 
ate suit, therefore, impliedly holding that 
s. 4 is not applicable and there is no 
second appeal under s. 96 (vide s. 75). 
The contention cannot I think be sus- 
tained. The petition was put in under 
» (1) 109 Ind. Cas. 516; AIR 1928 Mad. 531; 51M 
561; 27 L W 515; 55 M L J 163. 
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s. 4-as well as under s. 56 in the court 
of first instance which treated it as one 
‘under. s.. 4.. The. Appellate Court enter- 
tained the appeal on “this basis, ° Though 
ong of the two reasons which it gave 
for dismissing the . application -was that 
the appellant could not have proceeded 
under s. 4 originally, yet its discussion of 
the power of the Official Receiver to, sell 
the sons’ shares was incompetent, if the 
Insolvency Court had no jurisdiction to 
decide the matter on the ground that no 
appeal lay. In any case the appealabili- 
ty of the order does not depend upon 
ithe view taken by the lower Appellate 
Court with:regard to the competency of 
the appeal before it. Ram Ratan Prasad 
.v. Banarsi Lal (2), isa clear authority 
-where it owas. held at p. 692* 
that if the District Judge entertains an 
appeal which does not lis-:to this court, 
a second appeal lies against his decision. 
I do not find that any of the cases quot- 
ed would render the present second appeal 
incompetent. Adinarayana Chetti v. 
Kopparam Narasimha (3), was a case decid- 
ed by the learned Chief Justice and myself 
where what was described as -an order 
was really a decree. We held that it 
must be regarded as a decree and, there- 
lore, the remedy was by way of a second 
appeal. In that case we distinguished 
certain cases like that in Abdur 
Rahiman Sahib v. Ganapathi Bhatia (4), 
where thé court passed an order which 
it had no power to pass but which was 
an appealable order against which an 
appeal would not be barred. ‘In such 
a case we remarked that .the : question 
was whether or not by adoption of a 
wrong procedure by a court the litigant 
should be deprived of his remedy. I 
hold that the preliminary objection 
fails. . 

I will now first deal with the first 
ground on which the learned District 
Judge dismissed the appeal, namely, that 
the Official Receiver did not sell the 
sons’ shares to the purchaser and therefore 
cannot deliver them. I have pointed out 
that awrong summing up of the Official 
Receiver’s original application itself was 
given at the head of the sale order and 


the fuct that during the course of the 
(2) 122 Ind Cas. 599; AIR 1930 Pat. 280;9 Pat. 
685. Ind. Rul. (1930) Pat 2387; 11 P L T156 
13) 132 Ind. Cas 6 4; Ai R 1931 Mad. 471; 54M 
337: (0 M L J 167; 33L W 143; (1931) M W N 590; 
Ind. Rul. (1931, Mad. 688, i 
(4) 23 M. 517; 10 M L J 305, ! 
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proceedings the original insolvency power 
was transferred from the District Court to 
the Sub-Court and that the two courts 
afterwards proceeded to take differing views 
as to what was sold has considerably in- 
creased the difficulty in deciding this 
question. The dismissal of the petition of 
the sons to the Official Receiver to exclude 
their shares no doubt shows that the Official 
Receiver meant to sell what he had applied 
to sell, that is, the whole property in- 
-cluding the sons’ shares. But as pointed 
out by the learned District Judge though 
-he may have meant to sell the entire 
Property the sale deed executed by the 
Official Receiver to the appellant conveys 
only “the right, title and interest of the 
insolvent” in the property. Sripat Singh 
Dugar v. Prodyot Kumar Tagore (5) is 
quoted for the appellant to show that in 
spite of this the sale may be regarded as 
that of the sons’ interest also, But that case 
is clearly distinguishable. In view of a 
suit which was being brought at the time 
by the sons tohave it declared that the 
debt was not binding upon them the court 
there allowed the sale to proceed stating 
that it was “the right, title and interest 
of the father” which was being sold 
but also stating at the time that these words 
could not havethe effect of taking away the 
rights of either party. Subsequently, it 
was held that the debt was binding on the 
sons. 

The Privy Council held that their rights 
had been conveyed under the sale, in 
spite of the insertion of those words. That 
case differs from the present in two points: 
the liability of the sons in the present 
case had been found by the Civil Court 
before the sale itself was held and there 
was therefore no reason for putting in 
any limiting clause in the sale deed to 
meel the contingency of the sons’ shares 
not being held liable; secondly, it appears 
in the case in Sripat Singh Dugar v. Prodyot 
Kumar Tagore (5) that at the time of in- 


serting the words the court stated tothe 


parties that they would not affect their 
future rights. Iam of opinion therefore 
that the learned District Judge is right 
in holding on the clear terms of the sale 
deed that the share of thesons in the pro- 
perty was not sold and so delivery cannot 
be given. However some other objections 
raised by the appellant against the 

(5) 39 Ind. Oas.: 252; A I R 1916 P O 220; 441 Al; 
440 524; 32 M L J 133,15 ALJ 147; (1917) MWN 


193; 21 OWN 442; 25 O L J 290; 21M LT 232; 19 
Bom. L R 290 (PO). : i 
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validity of the appeal tothe District Court 
itself have to be considered. The first of 
these is that the minor sons were not parties 
to the appeal and therefore it was not 
maintainable and that the learned District 
Judge was not entitled to discuss the 
question of the son’s position at all. It is 
certainly somewhat curious.that inan ap- 
peal against the order on a petition put in 
by the minor sons, they should drop out in 
the appeal and that the appeal should. be 
presented only by the mother apparently on 
herown behalf. However that may be, {I 
think the objection cannot be sustained. 
The petition by the respondent toremove 
the obstruction which was heard at the 
same time as the petition by the sons 
and disposed of the order, says that for 
the reasons stated in I. A. No. 876 of 1927 
(thatis the sons’ petition) the respondents 
have no right to obstruct delivery to the 
petitioner. A 

The appellant had stated in that petition 
that he had been obstructed by the mother 
and thetwo minorsons and that these three 
persons had no business to do so against 
the decree of the Civil Court. Having 
asked for the obstruction by these three 
persons to be removed Ithink he cannot 
reasonably say that an appeal by one of 
them against that order which was virtual- 
ly a joint one, with the order on the son's 
petition is incompetent, In cases of this 
sort a person who is obstructedin taking 


_ possession must prove his title to possession 


and it can be objected to even by third 
is not in possession, This, 


Court is incompetent therefore fails. The 
second objection rests on the argument 
that under s. 4. Provincial Insolvency Act, 
the Court which is asked to remove the 
obstruction is acting under O. XXI, r. 98, 
Civil Procedure Oode and that the order 
passed under this section is not appealable, 
the only remedy being by way of a separate 
suit. i 

The respondent has argued that the 
power of the court under s. 4.is confined 
to giving a declaration as to the rights 
of the parties and that it has no power 
to carry it into execution. This must be 
done by the party taking the declaration 
to another court. It is clear I think that 
the Insolvency Court must have some 
power to remove the obstruction of the 
sort indicated in s. 53. Such form is I 
think at best only analogous to the powers 
under O. XXI, Civil Procedure Code as 
was held in Hashmat Bibi v. Bhagwan 
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Das (6), which was a decision under the 
old’ Code. For instance the Insolvency 
Court has not got to attach the property 
in order to ‘bring it to sale which it is 
required to do under O. XXI, Civil Pro- 
cedure Code and it can set aside sales 
(for reasons which are not permitted under 
that order). Again, the order of sale by 
the Official Receiver can be confirmed at 
once if there is no objection. Surely, if by 
some unexpected -windfall the insolvent 
is freed from debt and is put in posses- 
sion of funds, it could not be within the 
power of the Insolvency Court ‘after the 
gale to the purchaser has been completed 
to cancel it by paying down the sale 
amount plus 5 per cent. and costs. I 
merely mention these points. to indicate 
‘that while conceding that the Insolvency 
Court must have some powers of execution 
the procedure is only analogous to and not 
identical with that underO.XXI. 
“Now, with regard to the power of the 
Insolvency Court to determine the liability 
as between-the fatter and the son and 
the power to act on a petition to. be put in 
possession by the purchaser from the Official 
Receiver, there is no doubt that Venkata 
Raman v. N. C., Chokkier-(1) has held that 
the Official Receiver is not entitled to apply 

: under s. 4, Provincial Insolvency Act, for 
delivery of possession of the property so 
far as the sons'share is concerned. His 
remedy is there said to be by-way of in- 
stituting a suit in the ordinary Civil 
Courts. In thatcase Ramaswami Chettiar 
v. Ramaswami Iyangar (T) was not follow- 
ed though no doubtit is said in the judg- 
ment that some distinction can. be made 
because there both the property of the 
sons and the property of the insolvent 
was in dispute. It has been argued be- 
fore me that the series of cases subsequent 
to Ramaswami Chettiar v. Ramaswami 
Iyengar (7), referred to as placing the 
position of the sons on a different footing 
from that of the father: Oficial Receiver, 
South Arcot v. Perumal Pillai (8) and Chit- 
tammal v. Ponnuswami Naicker (9) donot 
really support the argument of Ramesam, J. 
Sitting as a single Judge I cannot canvass 
such arguments. I am bound by the decision 

(6) 24 Ind. Oas. 752; A I R 1914 All. 264; 36 A 
65; 12 ALJ 24, 

(7) 65 Ind. Cas. 394; AI R 1922 Mad. 147; 45 M 
iy, 15 L W 293; (1922) MW N 110; 42M L J 185, 31 


(8) 79 Ind. Oas. 322; A I R 1924 Mad. 387; 18 L 
W 884; 33M L T230. : 

(9) 92 Ind. Oas. 573; AIR 1926 Mad, 363; 49 M 

hee 23 L W 94; (1926) M W N 121 and 172; 50 ML 
. xa ae + = = g tl 
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in Venkata Raman v. N. C. Chokkier (1) re- 


‘lied on by the lower Appellate Court pro- 


vided it is applicable. But the distinc- 
tion sought to be drawn by the appellant 
between that case and the present Is | 
this. In that case the purchaser from the 
Officiat Receiver proceeded directly under 
s.4 to get delivery made to him by the 
Official Receiver and without getting any ' 
previous adjudication by the court as to 
the liability of the son’s share. In this 
case it is argued that the liability of the 
sons’ share of the mortgage debt had 
been already adjudicated on. The Insol- 
vency Court had therefore power to pro- 
ceed against the sons’ share in execution. 


‘Now if the Insolvency Court had decided 


the liability of the sons, I should have 
felt that it would have raised very severa 
difficult questions. - 
It has in fact been argued before me 
both that the Insolvency Court has no 
jurisdiction to investigate a matter of that 
sort, and even if it has, after deciding 
the matter it would have no power to sell 
the son’s share if liable in a case like 
the present where they had partitioned 
from their father. In re Baluswami Aiyar 
(10), at page 439*, it was pointed out that 
the partition only deprived the Official 
Receiver of one remedy, that is by way of 
private sale, but that he had still other 
remedies open, viz., (1) tosue the sons 
for debts; (2) to make himself a party in 
the action and compel an adjudication on 
the binding nature -of the creditor’s debts 
and ask the court to discharge the bind- 


‘ing debts and then divide the rest of 


the property; (8) possibly to proceed 
against the sons on a garnishee action 
provided that they fill that character, -be- 
fore the Insolvency Court itself. -- 

Acting on this third possible remedy 
it was held by a Bench in Ramchandra 
Aiyar v. Official Assignee, Madras (11), 
that the Insolvency Court could go into the 


- question of liabilities between the father 


and the sons and it was remarked obiter 
by Ourgenven, J., that after such a de- 
claration the court has consequently the 
power to direct the sale of the sons’ share 
in the property. Butin alater Bench case 
Krishnamurthy Pillai v. Sundaramurtht 


(10) 112 Ind, Cag, 541; AI R 1928 Mad. 735,51 M 
417; (1928) MW N 294; 28 L W109; 55 Mud 175 


FB) 

(11) 131 Ind. Cas. 481; A IR 1931 Mad, 317; 54 M 
739; 33 L W 323; Ind. Rul. (1931) Mad, 529; 61 M L J 
66; (1931) M W N 1085. j 
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Fillai (12), it was stated by Ramesam, J., 
who had in his judgment, In re Baluswami 
Aiyar (10) alluded to the possible course 
against the sons in the Insolvency Court 
as garnishees that the procedure against 
the sons as garnishees is not possible as 
the sons are not indebted to the father; and 
secondly, the court should not decide this 
matter nor proceed to find the debt bind- 
ing on the sons to sell their share. If, in 
the present case, the Insolvency Court had 
passed the decision holding the sons 
liable for the debt I should have been 
inclined to ask for a reference to a Full 
Bench in view of the conflict between 
Ramachandra Aiyar v. Official Assignee, 
Madras (11) and Krishnamurthy Pillai v. 
Sundaramurtht Pillai (12). But I am 
saved discussing the matter at all and 
also a great many other further difficult 
points by the fact that the court which 
found the sons Hable for the mortgage 
debt is notthe Insolvency Court, and that 
when the Official Receiver proceeded to 
sell the property he was not executing a 
decree ot the Insolvency Court passed by 
it unders.4. It is urged for the appellant 
that the Official Receiver had in fact taken 
course No. 2 referred to in In re Baluswami 
Aiyar (10), had made himself a party to 
the partition suit and could therefore as 
a result of the decree in that suit proceed 
to sell property of the sons. It may be 
noted in the first place, that the sort of 
decree contemplated in In re Baluswami 
Aiyar (10),is that the binding debt should 
first be discharged and then the property 
divided. FORA 

“In the present case there has been no 
such decree asked for or obtained in 
the Civil Court, the decree merely being 
that in the partition the sons’ share is 
also liable for the mortgage debt. As- 
suming however, that this can be taken, 
as a decree to first realize the mortgage 
debt by sale of the properties and then 
effect the partition no case has been quoted 
to me to support the argument that the 
Insolvency Court can proceed to execute 
through the Official Receiver a decree of 
a Civil Court. Itseems clear to me that 
the Insolvency Oourt could not execute 
such a decree, which must be executed 
by the court which passed it, or by some 
court to which it had transferred it. 
Therefore the case is in my opinion on all 
fours with In re Baluswami Aiyar (10) and 


(12) 188 Ind. Oas, 225; A I R 1932Mad. 381; 55 M 
558; 35 L W 592; Ind. Rul. (1932) Mad,-832; 63 M 
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itis not open to ms to canvass the cor- 
rectness of that decision. So faras the 
Insolvency Court is concerned this is 
a simple case of the Official Receiver 
selling the property without any previous 
declaration having been made by the 
Insolvency Court under s. 4, as to the 
liability of the sons’ share and the pur- 
chaser from the Official Receiver apply- 
ing tothe courtto be put in possession. 
The cage directly falls under the decision 
In re Baluswami Aiyar (10), and it is 
unnecessary to discuss the various ques- 
tions which might arise had the Insolvency 
Court itself decided in an inquiry under 
B. 4, as tothe binding nature of the mort- 
gage on the share of the sons. [ hold 
therefore that the view which the lower 
Appellate Court took in this matter is 
correct. 

The appellants appear to have, I am 
bound to say, very little merits in the 
matter. It is perfectly obvious that the 
sale by the Official Receiver, without the 
expenses of attachment and court-fees, and 
with the interest amount on the mortgage 
considerably reduced, is much more bene- 
ficial to the estate than for the mortgagee 
to file a suiton his mortgage on the basis 
of the decree in the partition suit and sell 


the property under a mortgage decree, As 
the learned ‘District Judge himself 
states : : 


“It is quite possible as contended by the learned . 
Vakil for the contesting respondent that the 
obstruction to delivery and the suit for partition 
were vexatiously engineered by the insolvent himself. 
If that isthe case, it has to be admitted that his 
scheme has so far been successful " 


I must however decide this appeal. 
purely on the question of law and pro- 
cedure and following In re Baluswami 
Aiyar (10) dismiss this second appeal, . 
but without costs in the circumstances. 
Leave to appellants to apply to the 
Insolvency Court to have the sale by the 
Official Receiver cancelled subject to the 


objections if any by the respondent 
allowed. : 
A. ; Appeal dismissed. 


LAHORE HIGH COURT 

Second Civil Appeal No. 2519 of 1928. 

July 12, 1933 
ADDISON AND AGHA HAIDAR, JJ. 

SHIV DEV AND 0OTHERS— PLAINTIPFS— 

“APPELLANTS 
Versus 
DWARKA DAS AND OTHERS—DEFENDANTS— 
RESPONDENTS. 


Hindu Law—~Adoption—Khatris of Amritsar—~ 


500 
Custom—Adoption of daughter's son—Legality of— 
Adoptee, if entitled to claim any share in his natural 
father's family. 

The kritrima form of adoption is not known in 
the Punjab and for all practical purposes, is confined 
to Behar and the West Coastof India The only 
form of adoption that is known among the Hindus of 
the Punjab, who are governed by the Hindu Law, is 
dattaka, but by a custom which prevails among the 
Khkatris of Amritsar a slight inroad has been made 
upon the Mitakshara Law on this subject. Under 
the Mitakshara Law a Hindu cannot adopt his own 
daughter's son, but,according to the well-recognised 
custom prevailing among the Khatris of Amritsar 
such adoptions are allowed, although they are gene- 
rally governed by the’ rules of Mitakshara Law, 
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The adopted boy is debarred from claiming any share 
in the family of his natural father. Kirpa v. Rabi 


Datt (1) and Parma Nand v, Shiv Charan Das (2), 
referred to 


Mr. Badri Das, for the Appéllants. 

Mr. Nawal Kishore, for the Respondents. 

Agha Haidar, J.—This appeal arises 
out of a suit for partition of a certain 
house in Amritsar City. Both the courts 
below have dismissed the plaintiffs’ claim 
and they havecome up in second appeal 
to this court. The following pedigree table 
may be subjoined here for facility of ré- 
ference: 
MAL 





| 
Madho Mal (died 
1911) 
| 








| 
. Solakhi (defend- 





Jangi Mal (died Jamra Das 
1917) 1909.) ant No. 3.) (died 1913.) 
: | 
Shori! Lal Dwarka Das 
(defendant No. 2,) (defendant | 
No 1.) l 
: 
Lilawati (plaintiff Shiv Dev (plaintiff Vidyatrati 
No. 2,) No. 1.) (deceassd) 
Prem Parkash. 
Shiv Dev, plaintiff No.1, was admit- in the family ofhis birth. This “conten 


tedly adopted by his maternal grand- 
father Kesho Ram, some time in 1907. 
Kesho Ram educated him and perform- 
ed. his marriage ceremony. In the School 
and the College, which Shiv Dev attended, 
he was described asthe son of Kesho Ram. 
When deaths occurred in the natural family 
of Shiv Dev, he did not attend the usual 
ceremonies. We may, therefore, take it 
that his adoption, as theson of Kesho Ram, 
was complete and that he had severed his 
connection with his natural family to all 
outward appearance. Jangi Mal, the 
natural father of Shiv Dev, died whereupon 
Shiv Dev instituted the present suit to 
claim his share inthe property left by 
the deceased. His claim, as already stated, 
was successfully resisted by the defendants 
and both the courts below have held that 
in view of his adoption in the. family of 
Kesho Ram, his maternal grandfather, the 
plaintiff could not succeed as an heir to 
his natural father, Jangi Mal. f 
In appeal before us some slight effort 
was made on behalf of the appellant to 
maintain that the adoption of the plaintiff 
was inthe kritrima form and that there- 
fore, he retained his right of succession 


tion was given up in the early stage of 
the arguments for the obvious reason that 
the kritrima form of adoption is | not 
known in this part of India and for all 
practical purposes, is confined to Behar and 
the West Coast ofIndia: vide Kirpa vV: 
Rabi Datt (1). The main argument on 
behalf of theappellant was that though 
the parties were governed by the Mi- 
takshara law, that law did not, in all its 
purity, apply to cases of adoption and 
therefore the plaintiff, in spite of his 
adoption by his maternal grandfather 
continued to have such interest in his 
family as entitled him to claim his share 
by way of stécession. This argument 
does not appeal tome. The only form of 
adoption that is known among the Hindus 
of the Punjab, who are governed by the 
Hindu Law, is dattaka, but by a customi 
which prevails among the Khatris of 
Amritsar a slight inroad has been made 
upon the Mitakshara law on this subject. 
Under the Mitakshara law a Hindu cannot 
adopt his own daughter's son, but daccord- 
ing to the well-recognised custom prevailing 


(1) 78 Ind. Cas 74; ATR 1924 Lah. 457;5 Lah, 
134; 6Lah. L J 35. 
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among the Khatris of Amritsar such adop- 
tions are allowed, although they are 
generally governed by the rules of Mitak- 
shara law, vide Parma Nand v. Shiv 
Charan Das (2). As has been rightly 
pointed eut in the precedent, a man cannot 
be a.co-parcener in two seperate and distinct 
families and yet, if the contention of the 
learned Counsel for the appellant were to 
prevail, the inevitable result would be 
that the plaintiff would be a co-parcener 
and entitled to aright of succession both 
in the familyof his adoptive father as well 
as his natural father. This position is im- 
possible. ‘There are at least two instances 
in the family of the plaintiff himself where 
persons had been adopted by their maternal 
grandfathers and it has not been shown 
that they inherited after the adoption in 
the families of their birth. | 

The result therefore is that the adoption 
of Shiv Dev, according to the datiaka 
form as understood under the Mitakshara 
law with the slight variation which enables 
a daughter's son to be adopted according 
‘to the local custom prevailing among the 
Khatris of Amritsar does not affect the 
general rules governing such adoption. 
Consequently the plaintiff is debarred from 
claiming any share in the family of his 
natural father. The appeal on behalf of 
Lilawati is not pressed. 1 would therefore 
affirm the judgment and decree of the 
lower Appellate Court dated August 1, 1928, 
and dismiss this appeal with costs. 

Addison, J.—Iagree. 

N. Appeal dismissed. 

(2) 59 Ind. Oas. 256; AIR 1921 Lah, 147; 2 Lah. 
$9; 21 PLR19%;15P W R 1921; 3 Lah. b J 
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Limitation Act (IX of 1908), Sch. I, Arts. 120, 144—- 
Land held as service tenure—Possession, when can 
become adverse to ovner—Madras Survey and 
Boundaries Act (EV of 1897),.ss. 11, 18—Order under 
Board's Standing Order No, 81—Suit for eviction— 
Limitation applicable —Scope of s 11. 

If a land is held as a service tenure to be enjoyed as 
remuneration for services, the fact thal no services 
shave been performed for any length of time cannot 
of itself makethe holding adverse ‘In order to-make 
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the possession adverse to the owner, there must be a 
refusal to psrform serviceor a claim tohold the land 
free of service, Komargowda v, Bhimaji tl), Nandlal 
Sahu v, Tikait Srinivasa Hukam Singh Deo (2), relied 
on [p 50!,col 1] ` 2 

Where it is proved thatan order -was passed by the 
Survey and Settlement Officer under 6." 11, Madras 
Survey and Boundaries Act and it is shown that the 
‘procedure prescribed under the Act was duly observed, 
bar under s. 13 will operate. But where the order is 
one which should be deemed to have been passed 
under r. 3 (1) (a) of the Board's Standing Order No. 31, 
cl. (7,8 13 will not apply. In such acase a suit for 
eviction of the defendant will be governed by Art. 120, 
Limitation Act. Ambu Nayar v Secretary of State 
'3),relied on. i 

Section 11 of the Act, relates to disputes about 
boundary only If the boundary between two lands 
is in disputeand has to be fixed, a proper survey 
should be made, and the question of possession and 
enjoyment may have to be determined for fixing the 
boundary correctly. 


Messrs.-C. S. Venkatachariar and D. 
Ramaswami Ayyangar, for the Appellants. 
Mr. N. S. Ramaswamy Ayyangar, for the 
Respondent. ; 
Judgment.—This second appeal arises 
out of a suit brought by the plaintiffs as 
trustees of the plaint mentioned temple in 
the village of South Therku Poyyur for-the 
recovery of possession of a plot of land 41 
cents in extent as belonging to the temple 
and also for the recovery of mesne profits. 
The plaintiff's case is that this land is a 
Blacksmith’s service manyam land which 
originally belonged to the mirasidars of the 
village and was subsequently gifted by 
them to the témple. The suit land which 
is comprised in Survey No. 83-2-X according 
to the old survey is included in the pattah, 
Ex. A which stood in the name of the temple 
and other prominent mirasidars of the 
village. The defendant and his ancestors 
have no doubt been in possession and en- 
joyment of this land for a pretty long time. 
A number of documents have been filed on 
the plaintiff's side which have been duly.con- 
sidered by the learned District Munsif who 
came to the conclusion that the temple is 
the real owner of the suit land and that the 
defendant's predecessor must have been let 
into possession of this land for the perform- 
ance of the Blacksmith’s service, and as 
such, his possession was permissive at the 
inception. Though there is no document 
to evidence the alleged gift in favour of the 
temple, there is, in my opinion, sufficient 
documentary evidence to indicate that the 
temple was dealing with this land as owner, 
though the enjoyment of it ‘has been with 
the family of the defendant. The kist re- 
.ceipts, Ex. L series, show that in respect 
of Pattah No. 380 (Ex. A) the temple was 
paying the kist from the year 1899 to 1903, 
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The plea of the defendant that the temple 
had nothing to.do with the suit land and 
had no sort of title to it is obviously unten- 
able. The learned District Judge did not 
give a definite finding as to who is the 
owner ofthe suit land, though he made a 
reference toa number of documents bearing 
on this question in para. 6 of his judgment. 
The reasoning of the District Munsif is 
clear and should, in my opinion, be accept- 
edincoming to a conclusion on this ques- 
tion. 

1 therefore hold that the plaint temple is 
the owner of the suit land, which is styled 
as blacksmith’s manyam land and which 
must have been granted to a predecessor 
of the defendant for doing the blacksmith’s 
service to the temple and tothe mirasidars 

‘of the village. Thereis no doubt that the 
possession of the defendant’s ancestor was 
only permissive in its nature at the beginn- 
ing. There was thus a relationship of land- 
lord and tenant between the temple and 
the defendant, the condition for the enjoy- 
ment of the land being the rendering of 
some service to the temple. Both the lower 
Courts have practically treated the defen- 
dant’s possession as adverse tothe temple by 
reason ofthe fact that the enjoyment by 
defendant had been far over the statutory 

‘period without rendering any service. If 
in the beginning, possession was only per- 
missive the burden of proving that at some 

‘later time it became adverse to the owner 
is clearly on the person who sets up a title by 
such adverse possession. On this ques- 
tion the'principle of law has been laid down 
in two decisions relied upon by the learned 

_ Advocate for the appellants, namely, Komar- 
gowda v. Bhimaji (1) and Nandlal Sahu v. 

` Tikait Srinivasa Hukum Singh Deo (2). 

_ H a-land is held as a service tenure 
to be enjoyed as remuneration for services 
the fact that no services have been perform- 
ed for any length of time cannot of itself 
make the holding adverse. Inorder to make 
the possession adverse to the owner, there 
must be a refusal to perform servicer a claim 
to hold the land free of service. If therefore 
mere cessation inthe performance of service 
would not change the character of possession 
into adverse possession, it has to be seen 
whether there was a demand for the per- 
formance of service and a refusal on the 
part of the defendant. It is alleged in the 
plaint that the defendant declined to render 
gervice to the villagers and the temple for 
six years before the date of the suit. The evi- 

(1)323,B 602; 1 Bom L R61. - ; 

12) 69 Ind, Cas, 703; AI R 1922 Pat 541; I Pat, 292, 
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dence on the side of the plaintiffis' also tends 
toshow that the defendant. was refusing 
to comply with the demand for performance 
of service during three or four years, before 
suit. Infact the defendant himself admits 
in his evidence that before settlement the 
temple authorities asked him to do some 
work and he refused to doit. The settle- 
ment referred to by him was in 1920 or 
1921. 

In this view the possession of the defen- 
dant could not be deemed to be adverse to 
the temple before such demand and refusal. 
The lower Courts are not correct in treating 
the defendant’s possession to be adverse | 
fromthe mere fact of non-performance of 
services for more than 12 years before the 
date of suit. Thepresent suit is not there- 
fore barred under Art. 144, Limitation Act. 
The courts below have held that the plaintiffs’ 
suit is barred under s. 13, Survey and 
Boundaries Act (Act IV of 1897), because it 
was brought after the expiry of the period 
of one year prescribed in that section. This 
bar can be held to bë good, if it is proved 
that there was an order passed by the Survey 
and Settlement Officer under s. 11 of that 
Act and it is shown that the procedure pre- 
scribed under that Act was duly observed. 
In February 1921,the present defendant filed 
a petition to the Survey Collector re- 
ferring to the re-survey of the village 
and also tothe fact of the Survey Inspec- 
tor having registered the land in question 
in his name. He further stated that the 
counter, petitioners were objecting to his 
enjoyment and causing obstruction to him, 
He prayed for the decision of the dispute 
and for an order in his favour: ° vide 
Ex. D. Exhibit D-lis a copy of the order 
passed by the Special Assistant Settlement 
Officer. The defendant's petition was 
treated as one for the transfer of registry 
in his name in respect of Survey No. 
84-1. It seems some inquiry was made 
and that officer observed in his order as 
follows: 

“The whole village says that the land belongs 
to the temple. The Asari certainly occupies the 
house and has raised the crops surrounding the 
house, Itis admitted that he and his family have 
lived in the house for 50 years, Revenue registry 
should follow enjoyment. The temple authorities 
should evict petitioner by civil suit. Register in 
the name of the Asari," (Bx. D-1). 

In view of Exs. D and D-1 it is contend- 
ed on behalf of the appellants that the 
order is not one within the purview of s. 11 
of the aforesaid Act, but must be deemed» 
to be one passed under Board's Standing 
Order 3], cl, 7, That clause says, that 
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where parties who have no documents of 
title are’ shown in a summary inquiry to 
have been in possession and to have paid 
the revenue as reputed owners for 12 years 
or more, transfer of registry must be made 
after notice, as provided in r. 3 (1) (a). 
Such an order can be made by a Revenue 
Officer as is indicated in the rule itself, 
because the action contemplated may be 
taken by the Revenue Officers either on their 
own motion oron the application presented 
by the parties concerned. If this order should 
be deemedto have been passed under the 
aforesaid rule, then s. 13, Survey and 
Boundaries Act, would have no application. 
It is however argued on the respondent's 
side that such an order can be passed at 
the re-survey by the Survey and Settlement 
Officer and would therefore come within 
the scope of s.-ll1 of the Act. There is 
some difficulty in deciding whether this 
order comes really within the purview of 
rt. 11 or not, in the absence of sufficient 
materials before the court. It looks that 
both the courts below assumed that the 
order is one to which the Survey and 
Boundaries Act applied and therefore this 
aspect of the question was not fully con- 
sidered and decided. As the question of 
limitation turns upon the determination of 
this point, it seems to me necessary in the 
interests of justice, that a revised finding 
should be submitted after giving an 
opportunity to both sides to adduce any 
additional evidence which they choose to 


offer. The point as to which the revised 
finding is to be submitted is as fol- 
lows :— 


“ Whether the order evidenced by Ex D-1 was one 
coming within the purview of s 11, Survey and 
Boundaries Act (Act 1V of 1897), which would be 
conclusive against the plaintifis under s. 13 of the 
Act, as no suit was brought to have that order set 
aside within a year from its date.” - 

The case is remanded to the Court of 
the District Munsif of Negapatam for the 
submission of the finding within six weeks 
from this date. Ten days will be allowed 
for objection. If the plaintiffs’ suit should 
be held to be not barred, then the question 
of paying compensation to the defendant 
in respect of the house built by him on the 
suit site or of allowing him to be in pos- 
session thereof, will have to be considered 
and decided. : 

Finding.—This court has been asked 
by the High Court to submit a finding on 
the following point: 

“Whether the order evidenced by Ex. D-1 was one 
coming within the purview of s. 11, Survey and 
Boundaries Act IV of 1897, which would be conclu« 
sive against the plaintiffs under 5.13 of the Act, as 


RAJAGOPALA GOUNDAR V. MARUTHAMUTHU ASARI 


503 


no suitwas brought to have that order set aside 
within a year from its date.” . 

For the reason discussed above, my 
finding is that the order evidenced by 
Ex. D-L isone coming within the purview 
of s. 11, Survey and Boundaries Act (Act IV 
of 1897), and that it is conclusive against 
the plaintiffs under s. 13 of the Act as no 
suit has been brought to have that order 
set aside within a year from -its date. 


After the return of the finding of the 
court of first instance, the court delivered 
the following ` 

Judgment.—The’ question now to be 
determined is, whether the finding of the 
learned District Munsif, on the issue 
framed and sent to him for a finding 
should be accepted. Defendant who setg 
up a special bar of limitation tothe suit, 
has to prove satisfactorily, that the order 
(Ex. D-1) dated February 28, 1921, is really 
an ‘order passed by the Survey Officer - 


‘under s. 11, Survey and Boundaries Act of 


1897. It is necessary to pay particular 
attention to the wording of the order itself, 
for understanding its nature and scope. The 
order does not specify under what provisions 
of law if was passed. The petition of the 
defendant is treated as an application for 


the transfer of registry in his name for 


Survey No. 84-1 in Therukupoyyur ‘village, 
Nagapatam Talug. The dispute was as 
to the ownership of this land. By virtue 
of the defendant's long enjoyment, the 
registry was ordered to be made in his 
The reason for this order’ is stated 


name 
thus: “Revenue registry should follow 
enjoyment.” It; is obvious, that this’ was 


not a case of boundary dispute at all; In 
the petition (Ex. D) on which this order was 
passed, there is no allegation as to the 
existence of any dispute as to the boun- 
daries of any land. The preamble of the 
aforesaid Act, shows that it relates only 
to ‘survey of lands and settlement of 
boundary disputes. Section 11 of the Act, 
relates to disputes about . boundary only. 
If the boundary between two lands’ is in 
dispute and has to be fixed, a proper 
survey should be made, and the question 
of possession and enjoyment may have to 
be determined, for fixing the boundary 
correctly. : 

In the present case, such was not the 
dispute at all. It is also clear, that the 
authority competent to pass an order . 
under s. 11 is the Survey Officer. There, 
can be no doubt as to this. About. the - 
time ofthis order, Mr, Holdsworth, T, C. S., 
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was Sub-Collector and Special Assistant 
Settlement Officer (as would appear from 
the History of Services of Gazetted Officers), 
and the Notification No. 160, Part I, 
p. 1000, of the Fort Saint George Gazette 
of 1920, shows that he was appointed -as 
Special Assistant Settlement Officer, No. 1 
Party, Tanjore, whereas, the Survey 
Officer was Mr. R. Dasaratha Raman, as 
shown by Exs. 4and 7. From the materials 
available, it is not possible to- hold that 
Mr. Holdsworth was the Survey Officer, 
when he passed the order (Ex. D-1) in 
February, 1921. The learned District 
Munsif does not seem to have paid due 
attention to the scope of the said Act and 
the nature of the dispute contemplated in 
s. 11 of that Act, before inferring that 
the order Ex. D-1 must be one passed 
under that section. Mr. Holdsworth has 
passed that order, as Special Assistant 
Settlement Officer. In that capacity, he 
had the power to fix the rates of assess- 
ment, and make the classification of the 
‘soils, which would be incorporated in the 
settlement record. For that purpose, he 
would have authority to determine the 
person liable for paying the assessment 
fixed. for a particular land. It is for 
Revenue purposes, he has ordered the 
transfer of registry to the defendant's 
name. 

Under the Board's Standing Order 
No. 31, ¢).7, transfer of registry may be 
effected by a Revenue Officer. Mr. Holds- 
worth, was on the date in question a 
Revenue Officer, as he was a Sub-Ool- 
lector. But in the order Ex. D-1, he styled 
himself as Special Assistant Settlement 
Officer. If it can be said that that order 
should not be taken to be one passed 
under 8, 11, Survey and Boundaries Act, 
as he was not the Survey Officer, it can 
also he urged, that the order should not 
be deemed to be one passed under cl. 7 
of Board’s Standing Order No. 31, as he 
did not purport to pass that order as a 
Revenue Officer. At any rate, we can 
safely hold, that the order in question 
would not have become conclusive against 
the plaintifis after the lapsé of a year 
from its date, under s. 13, Survey and 
Boundaries Act, because the order is not 
shown to be one passed under s. 11 of 
that Act. Ona perusal of Exs. 4 and 7, 
there is no difficulty in stating, that the 
notice issued to the defendant after the 
completion of the survey, on February 12, 
1922, is one under s. 11, sub-s. 4, of the 
Act, and not a special communication -of 
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an order as per sub-s. 3. Moreover, this 
notice (Ex. 4) was issued about a. year 
after the date of the order Hix. D-1 and 
this is an indication that it could not be 
an order under sub-s. (2). I am therefore 
unable to accept the finding of the District 
Munsif, The issue sent down for a finding, 
must be answered in the negative and 
against the defendant. 

The present suit is, in my opinion 
governed by Art. 120, Limitation Act, and 
is not barred as it has been filed within six 
years from the date of Ex. D-1:vide Ambu 
Nayar v. Secretary of Siate (3). at p..58o* 
In case of eviction, the defendant is cer- 
tainly entitled to adequate compensation 
for the house built.on the suit land. In 
the result, the decree of the courts below 
are set aside, and a decree is passed in 
plaintiff's favour for the recovery ‘of posses- 
sion of the suit land, with the house 
thereon, on payment of adequate compen- 
sation to the defendant for house, which 
will be fixed by the Court-of First Instance 
in execution, after making the requisite 
inquiry. The payment of compensation 
so fixed, is .a condition precedent for the ' 
recovery of the suit land from the defend- 
ant. Considering the circumstances of 
the case I direct the parties to bear their 
own costs throughout. 

ACN. Order accordingly. 

(8) 80 Ind. Oas. F35; AT R 1924 P O 180; 51 I A-257 
47 M 572; 26 Bom L R 633: 47 ML 135; 20 LW 49; 
ip a ie T 128; (1924) MW WN 572; 29C W N 365 
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PATNA HIGH COURT 
Second Civil Appeal No. 328 of 1930 
February 23, 1933 
Wort AND FAZL ALI, JJ. 

Tiru BISHUN PRASAD-SHEORATAN 
PRASAD TRIBEDI—Puarntirrs— 
APPELLANTS 
VETSUS 
MUHAMMAD NAYIM AND oTHERs— 
DEFENDANTS — RESPONDENTS 

Muhammadan Law—Gift—Whether governed by 
the provisions of the Transfer of Property Act— 
Transfer of Property Act (IV of 1882), 8. 129. 

Having regard tothe rule of Muhammadan Law 
regarding gifts, the rules of law as provided in the 
sections of the Transfer of Property Act and the 
Muhammadan Law are on the point contrary as s. 129, 
Transfer of Property Act, provides that nothing ‘in 
Chap. VII of the Act shall be deemed to affect any 
rule of Muhammadan Law. Oonsequently, the cause 
of action for a suit in respect ofa gift bya Muham- 
madan cannot be brought under s. 128, Transfer of 
Property Act, | ee . 

. §.0..A. against a decision of the District 
Judge, Gaya, dated May 30, 1929, con 
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firming that of the Subordinate Judge, 
Gaya, dated January 26, 1928. 

Sir Sultan Ahmed, Messrs. S. N. Ray and 
G. P. Singh, for the Appellants. 

Messrs. Mohammad Hasan Jan and H. R. 
Kazimi, for the Respondents. 

Wort, J.—This is a plaintiff's appeal in 
an action in which he claimed a declara- 
tion as regards certain properties in posses- 
sion of defendants Nos. 1 and 2, who are 
son and daughter of detendant No. 3 and 
that he the plaintiff is entitled to attach 
their property in execution of a certain 
decree. i 

The short history of the case is this. The 
defendant No. 3, father of defendants 
Nos. 1 and 2, had a bahi khata account 
with the plaintiff.. Accounts were adjusted 
on June, 15, 1923, when a sum of Rs. 1,475 
was found due. An action was brought 
ultimately against defendant No. 3 and 
the plaintiff obtained judgment fora sum 
of Rs. 2,000, principal and interest. He then 
proceeded to attach the properties which are 
in dispute in this action.. What had 
happened was that on May 12, 1923, these 
properties being the property of the father 
had been given under the Muhammadan 
Law to the defendants Nos. 1 and 2 for 
a small consideration and in those circum- 
stances the plaintiff sought to attach the 
properties in execution of his decree. The 
son and the daughter who made a claim in 
the execution succeeded and hence this 
action in which the relief which I have 
stated was claimed by the plaintiff, 

Sir Sultan Ahmed on behalf: of the 
plaintiff-appellant contends that s. 128 of 
the Transfer of Property Act applies. His 
argument is thats. 129 means in effect that 
8. 128 applies to gifts under the Muhamma- 
dan Law for consideration. Heis forced to 
that argument by reason of s. 122 of the Act 
which defines “gift” as a transfer of 
certain existing movable or immovable 
property made voluntarily and without con- 
sideration. It is clear having regard to 
the rule of Muhammadan Law that the 
rules of law as provided in the sections of 
the Transfer of Property Act and the 
Muhammadan Law are on this point con- 
trary. Section 129, as I have already indi- 
cated, provides that nothing in the chapter 
in which these sections, which I have men- 
tioned are placed shall in any way be 
deemed to affect any rule of Muhammadan 
Law. It is quite clear, therefore, in my 
judgment that the cause of action in this 
particular case cannot be brought within 
s. 128 which would -make the defendants 
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Nos. 1 and 2 liable to pay their father's 
debts tothe extent of property which was 
comprised in the gift.. But not only does 
that stand in the way of the plaintiff; there 
is a further finding of fact by both the 
couris below that there was certain property 
of the donor which was not included in this 
gift. In these circumstances the plaintiff's 
action could not possibly succeed. Further 
he could not, as the learned Subordinate 
Judge has pointed out, execute upon this 
proper y without first getting a decree 
against the persons to whom the property 
belonged, namely, defendants, Nos. L and 2. 
For these reasons it is quite clear that the 
judgment of the learned Subordinate Judge 
is right, and the appeal must ve dismissed 
with costs. 
Fazi Ali, J.—I agree. 
N. : Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1064 of 1931 
October 4, 1933 
Dare Sinau, J. 
GANGA RAM anvotuzrs DEFENDANTS — 
APPELLANTS 
VETSUS 
RE LU—-PLAINTIEF —RESPONDENT 
Punjab Tenancy Act (XVI of 1887), s. 77—Question 
whether a personis an occupancy tenant or not= 
Whether to be decided by the Revenue Court 
- The question whethera person was or was not an 
occupancy tenant should ba decided bya Revenue 
Court and not by a Civil Court. : 


S. C. A. from the decree of the District 
Judge, Ambala, dated March 17, 1931. 

Messrs. M. L. Puri and M. C. Sud, for the 
Appellants. 

Messrs. Fakir Chand and Chandra Gupta, 
for the Respondent, 

Judgment. - A preliminary objection 


-has been raised to the hearing of the appeal 


on the ground that one of the appellants 
died and his representatives were not 
brought on the record in time. The case 
however, seems to me analogous to that of 
one of several joint owners suing to eject 
a trespasser and all -the joint owners are 
not necessary parties to such a suit, 
I therefore, overrule the preliminary 
objection. 

Passing to ths merits it would seem that 
the respondent Relu would be entitled to 
succeed to Ghanaya as under s. 5 (L) (a), 
the presumption is that the common an- 
cestor, the grandfather occupied the land. 
The learned Counsel for the appellant 
however contends that the question whether 
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Ghanaya was or was not an occupancy 
tenant should be decided by a Revenue 
Court and not a Civil Court. This objec- 
tion appears to have force and is not con- 
tested by the learned Counsel for the 
respondent. I, therefore, order that the 
decree of the learned District Judge be 
registered as a decree of the Collector 
and the parties be referred to the Revenue 
Courts for decision of the only remaining 
question involved in the case, The 
cross-objections are not pressed and are 
dismissed. No order as to costs, ` 
Ne ; Order accordingly. 





PATNA HIGH COURT 
Second Oivil Appeal No. 442 of 1931 
December 12, 1932 
JAMES, J. 
DHANUKDHARI SINGH - APPELLANT 


versus 
M. Syed RAFIQUL RAHMAN AND 
ANOTHER— RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), ss 80 (b), 85, 
` 118-B—Suit for enhancement of rent—Eniry in 
Record.of Rights showing landlord's duty to maintain 
irrigation works—Neglect by landiord of such works 
—Enhancement, legality of—Fresh suit after restora- 
tion of works—Competency of—Entry in Record of 
Rights—Evidentiary value of. _ . 
Where in a suit for enhancement of rent under 
s. 30 (b), Bengal Tenancy Act, it appeared from the 
-entry in the Record of Rights that the duty of main- 
taining irrigation works in general rested with the 
landlord: 

Held, that the provisions of 8.35, Bengal Tenancy 
Act, should be applied to debar any enhancement of 
rent so long as irrigation works were not properly 
maintained, but the landlord should not be 
debarred from instituting a fresh suit for enhance- 
ment if the works were restored to their proper 
efficiency and even afterwards if any enhancement 
should be granted, stringent conditions might have 
to be imposed, to keep the landlords to their duty, 
Shamdutt Singh v. Gajadhar Prasad (1), applied, 


[p 507, col. 1] 


. In view of the provisions of .,113-B of the Bengal 


Tenancy Act, it cannot be said that the person 
who relies on that record must prove by independent 
evidence that it is correct. 

S. C. A. against a decision of the Subor- 
dinate Judge, Patna, dated November 10, 
1930, affirming that of the Munsif, Patna, 
dated June 21, 1930. 

Mr. Dasu Sinha, for the Appellant. 

Mr. A. N. Lal, for the Respondents. 

Judgment.—This appeal arises out of 
a suit for enhancement of rent under s. 30 
(b) of the Bengal Tenancy Act. The courts 
below have found that the tenant is liable 
to pay his existing rent only so long as the 
landlord efficiently maintains irrigation 
works; but the landlords have neglected 
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this work, and the tenants have been main- 
taining and protecting the work at their 
own expense. The learned Subordinate 
Judge who heard the appeal remarked that 


` there is no evidence that the productive power 


of the land had diminished; but the trial ` 
Court found that the land had deteriorated 
owing to neglect of earth-work; and the 
learned Subordinate Judge was apparently 
in error in saying that there was no evi- 
dence to that effect. The learned Advocate 
for the defendant-appellant argues that in 
such a case the provisions of s. 35 of the 
Bengal Tenancy Act should be applied 
when the question of enhancement on the 
ground of rise in prices is under considera- 
tion, as they were applied by this court in 
Shamdutt Singh v. Gajadhar Prasad (1). It 
is suggested on behalf of the respondents 
that in order to show that the landlord’s 
right to the existing rent depends on his 
maintaining efficiently the arrangements for 
irrigation, the tenants ought to have proved 
a specific contract between the parties. 
But the entry im the Record of Rights isin 
favour of the defendants ; and in view of 
the provisions of s. 103-B of the Bengal 
Tenancy Act, it cannot be said that the 
person who relies on that record must 
prove by independent evidence that it is 
correct, Jt cannot be held that there is no 
evidence to support the findings of the courts 
telow that it was the landlords duty to 
maintain this work. It is suggested that 
the dispute was limited to land which paid 
produce rent, but the entry.in the Record- 
of-Rights does not suggest this; it makes. it 
clear that the duty of maintaining irriga- 
tion works in general rests with the land- 
lords, There appears to be no doubt, as 
the learned Munsif has pointed out, that 
the embankments have been neglected by: 
the landlords for years ; and that the tenants 
ultimately had to obtain permission under 
8. 79 ofthe Bengal Tenancy Act to do the 
repairs for themselves. This would certainly 
appear to be a case in which the principles 
adopted in the decision of Shamdutt 
Singh v. Gajadhar Prasad (1), should be 
applied. Under s. 35 of the Bengal 
Tenancy Act no enhancement can be de- 
creed which under the circumstances will 
not be fair and equitable. When the 
learned Subordinate Judge went so far. 
as to find that the appellant would have 
been , entitled to withhold payment of 
rent, he should certainly have applied 
the’ provisions of s. 35 when the -land- 
lord claimed enhancement of rent. . It 
(1) 98 Ind. Oas. 1049; 7 P L T 768. 
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is going very far indeed to say that the 
tenant would have been entitled to with- 
hold payment of his ordinary rent; in- 
* deed probably too far. But here the 
| landlords, who ought to have applied part 
of the income derived from rent to the 
maintenance of irrigation works, have 
avoided their duty; the tenants 
themselves have been put to ad- 
ditional expense on this account; and 
the application to private purposes of that 
part of the Zamindars income which 
ought to have been applied for the main- 
tenance of necessary facilities for 
cultivation has given an increased income 
which amounts practically to an enhance- 
ment of rent. The matter appears to 
me to be beyond question a point of law; 
because if enhancement of rent were al- 
-lowed in such a case as this, the 
whole purpose of s. 5 of the Bengal 
Tenancy Act would be defeated. I con- 
sider that the provisions of s. 35 of the 
Bengal Tenancy Act ought to have 
been applied to debar any enhancement 
of rent so long as irrigation works were 
not properly maintained. I would, there- 
fore, allow this appeal with costs and 
dismiss the plaintiffs’ suit with costs 
throughout. I would add this provision, 
as was made in Shamdutt Singhs case 
(1), that the dismissal of the suit will 
not bar the landlords’ right to institute 
a fresh suit for enhancement if the 
gilandazt works are restored to their pro- 
per efficiency, but I fear that Imust also 
add that if any enhancement should be 
granted, after this has been done, strin- 
-gent conditions may have to be imposed, to 
keep the landlords to their duty. 
- N Appeal allowed, 


LAHORE HIGH COURT 
Civil Revision Petition No. 646 of 1932 
October 4, 1933 
DaALIP Sinau, J. 
RAM CHAND—Decres-HoLDER— 
PETITIONER 
VETSUS 
DEWAN CHAND AND ANOTHER—- 
J UDGMENT-DEBTORS—OPPOSITE PARTIES 
Civil Procedure Code (Act V of 1108), s 100— Plea 
`- of limitation not waived and apparent on the record— 
Whether can be raised for the first time in appeal. 
Where g plea of limitation has not been waived snd 
it is apparent on the record, it can be taken for the 
first time in appeal. h 
- 0. R. P. from an o:der of the Senior 
T udge, Campbellpur, dated April 30, 
19382, A 
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- Mr. Shamair Chand, for the Petitioner. 

Mr. Govind Ram Khanna, for the Opposite 
Parties. 

Judgment.—The learned. Counsel for 
réspondent has urged that the plea of 
limitation could not have been taken in 
first appeal as the judgment-debtor might 
have pleaded fraud. I referred him to 
Mulla’s Commentary at p. 641 of the Civil 
Procedure Code. He then stated that this 
was not his contention but that this court 
should not interfere in revision. But the 
point was taken before the Appellate Court 
which held that the plea had been waived. 
The learned Counsel has not contended 
that the plea was waived and as the point 
of limitation is apparent on the record and 
indeed is apparent on the judgment-debtor's 
own statement of his case, the Appel- 
late Court did not exercise its jurisdiction 
when it refused to go into this question. 
However reluctantly, I must give effect 
to the definite provision of the law as 
laid in O. XXI, r. 2, and therefore accept 
the petition, hold that the adjustment 
pleaded cannot be pleaded as being 
barred by limitation and direct the court to 
proceed with the execution according 
to law. No order as to costs throughout. 

N. Petition accepted. 


CALCUTTA HIGH COURT 
Civil Appeal Nos. 1152 to' 1167 of 1932 
April £8, 1933 
GUHA AND BARTLEY, JJ. 
SANATKUMAR MUKHERJI— 


APPELLANT 
versus 
NARAYANCHANDRA GHOSE 
RESEONDENT j l 
Bengal Tenancy Act (VIII of 1885), s. 60—Pre+ 
sumption under— Whether restricted to tenancies 


forming an estate permanently settled by the 
Permanent Settlement—Tenant paying rent at uniform 
rate for twenty years—Presumption, if arises in 
tenant's favour. i h 
Section 50, Bengal Tenancy Act, is not restricted 
in its operation to tenancies forming part of an 
estate permanently settled by the Permanent Settle- 
ment of 1793. The statutory presumption mentioned 
in s. 50 (2) of the Act arises in favour of the tenants 
on proof of payment of rent at a uniform rate for 
twenty years before the institution of suits, and the 
presumption is of the same nature and character as 
if the rent in respect of the tenancies had not been 
changed from the timeof the Permanent Settlement 


-of the year 1793. Tamasha Bibi v. Ashutosh Dhur 


(1), relied on, Osman Mondal v. Radhika Mohon Roy 
(2), referred to. 

- ©. A. from the appellate decrees of the 
Special Judge, 24-Parganas, dated November 
13, 1930. - ` : 


` 
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Messrs. Amarendranath Basu and Rupen- 
drakumar Mitra, for the Appellant. 

Messrs. Nasim Ali and Forhad -Ali, for 
the Respondent. | 

Judgment.—These, appeals are by the 
defendant landlord in suits instituted by 
the plaintiffs tenants under the provisions 
ofs. 106, Bengal Tenancy Act, for correc- 
tion of entries regarding the status of the 
tenants as finally published. These tenants 
had been recorded as raiyats with occu- 
pancy rights, and the case made before 
the settlement officer in their plaints, filed 
under s.105, Bengal Tenancy Act, was 
that they were razyats at fixed rates. The 
claim so made in the suits by the plaintiffs- 
tenants was resisted by the defendant-land- 
lord and the question in controversy was 
whether the plaintiffs tenants were raiyats 
at fixed rates or raiyats with occupancy 
rights. It may be stated at the very 
outset, that for the purpose of these appeals 
regard being had tothe judgments of the 
courts below, it may be taken to be 
established that the jama-wasil-bakis, filed 
by the defendant-landlord in the suits on 
which he based his case that the tenants 
had merely rights of occupancy and that 
they were not raiyats at fixed rates, re- 
lated to the mouza in which the tenancies 
forming the subject-matter 
under s. 106, Bengal Tenancy Act, were 
situate, although it is apparent that the 
decision arrived at by the courts below in 
this behalf is, to say the least, inconclusive 
in its nature. The courts below found 
on the materials placed before them by 
the tenants and by the landlord thats the 
defendant landlord had not succeeded in 
rebutting the presumption arising in favour 
of the plaintiffs-tenants, under s. 50 (2), 
Bengal Tenancy Act. It was held that the 
tenancies in question were all raiyatis 
held at fixed rates. The Assistant 
Settlement Officer who dealt with the cases 
in the first instance came to the definite 
conclusion that the plaintiffs had succeed- 
ed in establishing their cases. Their status 
as recorded in the finally published re- 
-cord-of-rights seemed to be incorrect and 
that they should be recorded as  raiyats 
at fixed rates. The plaintifis’ suits were 
accordingly decreed. The learned Special 
Judge, on appeal has affirmed the decision 
arrived at by the Assistant Settlement Officer. 
He has come to the definite conclusion 
that the presumption arising out of the 
20 years’ payment of the same rent, was 
entirely ‘unrebutted and in that view of 
the case held that the plaintiffs-tenants, 
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in the suits under s, 106, Bengal Tenancy 
Act, had made out their case before the 
court, and agreeing with the decision 
arrived at by the Assistant Settlement 
Officer, dismissed the appeals by the land- 
lord-defendant in the suits. 

In this appeal by the landlord, the first 
point raised relates to this, that the Court 
of Appeal below ought to have held that the 
term “Permanent Settlement” mentioned in 
s. 50, Bengal Tenancy Act, meant the 
“Permanent Settlement of 1793.” So far as 
the question is concerned, it is not very 
clear to us that the Special Judge in the 
Court of Appeal below, has held anything 
to the contrary. The learned Judge has 
referred tothe definition of ‘Permanent 
Settlement” contained in the Bengal Te- 
nancy Act and has not said anything in his 
judgment, which can lead to the supposi- 
tion that the Permanent Settlement men- 


` timed in s. 50,Bengal Tenancy Act, was taken 


by him to be anything but the Permanent 
Settlement of the year 1793. In our judg- 
ment there is no substance in the first con- 
tention urged in support of these appeals. 
In the next place, it has been urged 
before us that the Court of Appeal 
below having found that the tenancies in 
question came into existence after 1210 
B.S. (1805) and that none of them were in 
existence at the time of the Permanent 
Settlement of 1793 ought to have held 
that the presumption of fixity of rent under 
s. 50, Bengal Tenancy Act, by reason of the 
payment ofthe same rent for the last 20 
years had in law been rebutted. The clear 
implication of the contention thus raised, 
in support of the appeals is thats. 50 ap- 
plied only to tenancies forming part of an 
estate permanently settled by the Per- 
manent Settlement of the year 1793. As 
observed by Maclean, O. J., in the case of 
Tamasha Bibi v. Ashu'osh Dhur (1) there is 
no reason for restricting the operation of 
the section: there are no words in the 
section which would justify such a restric- 
tion. Nor is there any reason for incor- 
poratiog such words. As has further been 
observed by Banerjee, J., in the case 
referred to above, there is nothing ins. 50 
to show that the tenancy in question must 
be situate within an estate which was per- 
manently settled atthe time of the Perma- 
nen: Settlement as defined in s. 3, Bengal 
Tenancy Act, that is the Permanent 
Settlement of 1793. The fact of the 
estate within which the tenancies in .ques- 
tion are -situate having been permanently 
d) 4 OW N 513, í 


1934 


settled in 1805 and not in the year 1793 
does not make any difference and in our 
judgment the tenants-respondents in these 
appeals were entitled tothe benefit of the 
presumption under s. 50 (2), Bengal 
Tenancy Act. 

The statutory presumption, as mentioned 
there, arose in their favour on proof of 
payment of rent ata uniform rate for <0 
years before the instilution of suits, and the 
presumption was of the same nature and 
character as if the rent in respect of the 
tenancies had not been changed from the 
time of the Permanent Settlement of the 
year 1793, This presumption has not been 
rebutted, as found by the Court of Appeal 
below. It may be mentioned that we find 
nothing in the decision of this court in 
the case of Osman Mondal v. Radhika 
Mohan Roy (2), on which reliance was 
placed on behalf of the appellants, which 
expressly militates against the view ex- 
pressed by Maclean, U. J., and Banerjee, 
J.,in the case of Tamasha Bibi v. Ashutosh 
Dhur (1), referred to above, with which we 
are in entire agreement. It is to be further 
noticed that, from the judgments of the 
courts below, it appears to be clear that 
the defendant-landlord, appellant in the 
appeals before us, failed to bring any 
materials before the court which could dis- 
prove the fact that the tenants-respofidents 
held the tenancies in question at a uniform 
rate from the time when they came into 
existence. Inthe above view of the case, 
the conclusion arrived at by the courts 
below holding that the tenancies in ques- 
tion were tenancies held at fixed rates by 
thé tenants-plaintifis in the suits under 
s. 105, Bengal Tenancy Act, must be 
affirmed. The appeals accordingly fail 
and are dismissed with costs, one set of 
hearing fee being” allowed in all these 
appeals. We assess the hearing-fee at three 
gold mohurs 

Appeal dismissed. 


N. 
(2) 67 Ind. Oas.294; A I R1922 Cal. 298; 50 O 135; 
27 O WN 647, 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1115 of 1930 
September 22, 1933 

RAOHHPAL SINGH, J. 
DULAR SINGH -DÉFENDANT —APPELLANT 
versus 
RAM CHANDER—PULaINTIFF AND ANOTHER 
" DEFENDANT -RESPONDENTS 

Civil Procedure Code (Act V of 1908), s 6h, O. 
AXXVIII, r 5—Attachment, when becomes effective— 
Service of prohibition on defendant—Necessity of— 
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Non-compliance with provisions of O. XXXVIII, r 5 
—Legality of attachment—Altachment before judg- 
ment-—-How long continues — Alienation during at- 
tachment—V alidity of—Order of attachment, if creates 
charge in plaintiff's favour. 

The mere passing ofan order of attachment or the, 
mere issue of an order from the office is not suficient 
to make the attachment; but the process must be 
followed by actual attachment and the person pro- 
hibited cannot be deemed to know that he is prohibited 
unless the prohibition is served upon him or is made 
known in the manner recognised .by law. Until, 
therefore, an attachment is actually effected the debtor 
is free to alienate his property and such alienation 
would be valid, It follows, therefore, that in judg- 
ing whether an alienation made by the judgment- 
debtor can be avoided, the date that must be looked to 
as the stariing period of possible avoidanceis not the 
date of the order of the attachment but that of actual 
attachment, that is, the actual attachment cannot 
have a retrospective effect from the date of the order. 
The words “where an attachment has been made” 
in s. 6t, Oivil Procedure (ode, mean an actual 
attachment effected in the manner prescribed by law, 
and do notrefer to the order of the attachment 
passed by the court. Muthiah Chetty v. Palaniappa 
Chetty (t), referred to. [p. 510, col. 2.] 

An attachment which does not comply with the 
provisions of O, XXXVII, r, 5, Civil Proeedure Code 
is illegal and ultra vires and the attaching plaintiff 
cannot claim any benefit under it. Abdul Karim 
v. Noor Mohamad (3) and Nathu Mal v. Kishori Lal 
(4), relied on. [p. 511, col. 2.] 

If an attachmeat before judgment is made under 
the provisions of O. XXXVII, Civil Procedure 
Oode then the plaintiff becomes entitled to the benefit 
of s. 64, Civil Procedure Code. Where property is 
under attachment by virtue of the provisions of 
O. XXXVIII and a decree is subsequently passed in 
favour of the plaintiff, it will not be necessary upon 
an application for execution of such decree to apply 
for are-attachment of the property, The property is 
already under attachment and the attachment con- 
tinues to subsist till the decision ofthe suit. When 
the plaintiff obtains a decree he can apply for the 
sale of the attached property. Ifatter the attachment, 
the judgment-debtor has made any alienation it will 
be void against his claims enforceable under the 
attachment. [p. 512, col. 2.] 

The only effect of the attachment before judgment 
is to prevent the judgment-debtor from making a 
transfer of the attached property during the con- 
tinuance of the attachment so that the benefit of 
attachment may be available to him when he seeks to 
enforce his decree which might subsequently be 
passed. Theorder of attachment does not create 
a charge in his favour and therefore as soon as the 
attachment ceases the plaintiff loses all rights to 
enforce any claim under it, [ibid] 

Section 63, Civil Procedure Code, applies to attach- 
ment before judgment as well as to attachment made 
after a decree has been obtained. |p. 510, col. 2,] 

S. 0. A. from the decision of the Ad- 
ditional Subordinate Judge, Farrukhabad 
dated May 14, 1930. 

Mr. Harbans Sahai, for the Appellant. 

Dr. N.U. A. Siddiqui and Mr. B. Mukerji, 


for the Respondents. 


Judgment.—This is a defendant's ` 
second appeal arising out ofa suit for a 
declaration. 

The facts which have given rise to the 
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second appeal may briefly be stated as 
follows:—Ram Chander plaintiff instituted 
asuit against Pearey Lal defendant to 
recover asum of money on April 29, 1927, 
and on the same date he applied for attach- 
ment before judgment of a decree which 
Pearey Lal held against one Jwala Prasad. 
The application for attachment was granted 
by the court. Ram Chander’s suit was 
first decreed ‘ex parte but later on the 
ex parte decree was set aside and the 


suit was dismissed by the first court, 


Ram Chander appealed with the result 
that his suit was decreed. On June 2, 1927, 
subsequent to the date on which the 
attachment order had been passed, Pearey 
Lal executed a deed of assignment under 
which he assigned his rights in the decree 
against Jwala Prasad to Dular Singh 
defendant-appellant. After the suit ofthe 
plaintiff had been decreed by the Appellate 
Court, he made an application for execution 
and attached the aforesaid decree of Pearey 
Lal against Jwala Prasad. Dular Singh 
successfully objected to the attachment. 
Thereupon, Ram Chander plaintiff institu- 
ted a suit for a declaration that the decree 
held by Pearey Lal against Jwala Prasad 
was liable tobe sold in execution of his 
own decree against Pearey Lal. The suit 
was dismissed by the first court, The 
plaintiff appealed against that decree 
which was reversed by the lower Appellate 
Court and his suit for a declaration was 
decreed. Dular Singh defendant No. 1 
has come up in second appeal before this 
court. : 
Two points had been taken up before 
the lower Appellate Courton behalf of the 
defendant-appellant: one was that there 
had not been any valid attachment of the 
decree of Pearey Lal and therefore, it 
created no right in plaintiffs favour. The 
second point taken was that even if it be 
held that the attachment was valid, never- 
theless, the plaintiff could not ask for the 
sale of the decree after the dismissal of 
his suit by the first court, which had the 
effect of putting an end to the attachment 
made athis instance. I proceed to con- 
sider these two points. 

Section 64, Civil Procedure Code, lays 
down that where an attachment has been 
made,any private transfer or delivery 
of the property attached or of any interest 
therein and any payment to the judgment- 
debtor of any debt, dividend, or other 
monies, contrary to such attachment, shall 
be void as against all claims enforceable 
under the attachment. For the purposes 
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of this section the attachment must have 
been madein the manner and form pres- 
cribed by the Code. The mere passing 
of an order of attachment or the mere Issue 
of anorder from the office is not sufficient 
tomakethe attachment; but the process 
must be followed by actual attachment 
and the person prohibited cannot be 
deemed to know that he is prohibited 
unless the prohibition is served upon him 
or ismade knownin the manner recognised 
by law. Until, therefore, an attachment, 
is actually effected the debtor is free to 
alienate his property and such alienation 
would: be valid. It follows, therefore, that 
in judging whether an alienation made. 
by the judgment-debtor can be avoided, 
the date that must be looked to as the starting 
period of possible avoidance is not the 
date ofthe order of the attachment but 
that of actual attachment, that is, the 
actual attachment cannot have a retros- 
pective effect from the date ofthe order. 
The words “where an attachment has been 
made” in s.§4, Civil Procedure Code, mean 
an actual attachment effected in the 
manner prescribed by law, and do not 
refer tothe order of the attachment passed 
by the court. In Muthiah Chetty v. Palani- 
appa Chetty (1) their Lordships of the 
Privy Council made the following obser- 
vations: — å 

“No property can be declared to be attached 
unless rst the order of attachment has been issued 
and secondly, in execution of that order the other 
Tn prescribed by the rules in the Code have been 
one 


. As remarked by Mahmud, J., in Ganga 
Din v. Khushali Ram (2): 

“Before property could be subjected to theres- 
triction imposed by this section there must be a 
perfected attachment”. 

It should be borne in mind that s. 64 is 
applicable to attachment before judgment 
as well as to attachment made after a decree 
has been obtained. I may remark that the 
creditor who has obtained the decree against 
his judgment-debtor has an undisputable 
right to attach his debtor’s property; but 
the case of a creditor asking for attachment 
standson a somewhat different footing. An 
attachment prior to the passing of a decree . 
isnot an attachment for the enforcement 
of the decree butit is a step taken merely 
for preventing the debtor from delaying 
or obstructing such enforcement when the 
decree subsequently passed is sought to be 

(1) 109 Ind. Oas. 628; 51 M319; AIR 1928 P O 139; 


26 A LJ616;32 OW N 821; 48 O LJ 11; 28 LW 
1:50 WN579; 55M LJ 122; 30 Bom. L R 1353 


(P 0). 
(2) 7 A 702; A W N (1885) 179, 
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executed. A creditor asking for attachment 
before judgment has no absolute right to 
ask for it; the matteris entirely on the 
discretion of thecourt which has to be 
very carefully and sparingly exercised 
and that only after certain conditions 
laid down in r. 5, O. XX XVIII, Civil Proce- 
dure Code, have been proved to the 
satisfaction of the court. Whenever acre- 
ditor wants an attachment before judgment 
he has to apply to the court under r. 5, 


O. XXXVIII, Civil Procedure Code. That 
rule enacts: 
“Where at any stage of a suit the court 


is satisfied, by affidavit or otherwisa that the 
defendant, with intention to obstruct or delay the exe- 
cution of any decree that may be passed against him: 

(aj is about to dispose of the whole or any part 
of his property or (b) is about to remove the whole 
or any part of his property from the local limits of 
the jurisdiction of the court, the cours may direct the 
defendant, within“a time to be fixed by it, either to 
furnish security in such sum as may be specified 
inthe order, to produce and place at the disposal 
ofthe court- when. required the said property or the 
value of the same or such portion thereof as may 
be sufficient to satisfy the decree, or to appear and 
show cause why he should not furnish security. 

(2) The plaintiff shall, unless the court otherwise 
directs, specify the property required to beattached 
and the estimated value thereof. 

(3) The court may also in the order direct’ the 
conditional attachment of the whole or any portion 
of the property so specified”. ` 
Rule 6 lays down that: 

“Where the defendant fails to show cause why he 
should not furnish security, or fails to furnish’ the 
security required, within the time fixed by the 
court, the court may order that the property specified, 
or such portion thereof as appear snfficient to satisfy 
any decree which may be passed in the suit be attach- 
ed”. i ` 

Rule 7 says. 

“Save as otherwise expressly provided the attach- 
ment shallbe made in the manner provided for the 
attachment of the property in execution of a decree. 


The rule‘applicable to cases where.an 
attachment of a decree held by the judg- 
ment-debtor is sought is to be fonnd in 
O. XXI, 1. 53, Civil Procedure Code. 
It appears that the decree which the 
plaintiff holds was passed by the same 
court which had decreed the suit of Pearey 
Lal against Jwala Prasad. When the 
plaintiff applied for attachment before 
judgment of thisdecree of Pearey Lal the 
Court passed an order attaching it, but 
did nothing more beyond passing that 
order. The question for consideration is 
whether that order was valid. In my 
opinion it was not. Itappears to me that 
the meaning of the “saving clause” in 
1.7, O. XXXVIII, Civil Procedure Code 
is that attachment before judgment in 


order to be effective must comply with. 


the provisions of rr, 5 and 6 of O. XX XVIII, 
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Civil Procedure Code. Inthe case before 
me the attachment was made by the court 
in utter disregard of the provisions of these 
rules. Rule 5,0. XXXVII clearly lays 
down that before anorder of attachment 
canbe madeit is incumbent on the court 
to direct the defendant to furnish security 
or to show cause why he should not furnish 
security. Rule 6 provides that if the defen- 
dant fails to give security or to .show 
cause, then, the court may order the attach- 
ment of the property specified in the ap- 
plication of the plaintiff. The court under 
r. 5, sub-cl. 3 has powers to direct the con- 
ditional attachment of the property 


‘specified in the application but no such 


order of conditional attachment could 
be passed without an order under cl. 1 


-of the same rule. In Abdul Karim v. Noor 


Muhammad (8) it was held that a condi- 
tional order of attachment before judgment 


- under sub-r. 3, el. 5, O. KX XVIII, could not 


be made without an accompanying order 
under cl. 1 of the rule directing the defen- 
dant to furnish security or to show cause. In 
Natthu Mal v., Kishori Lal 23 Ind. 
Case. 107 (4) a Benchof two learned 
Judges of this court «held that an 
order of attachment before judgment 
could only be made after a. defen- 
dant had failed to show cause to the contra- 
ry or to furnish the security required 
and that conditional attachment permis- 
sible under cl. 3, r. 5, O. XXXVIII, had 
effect only until the defendant, to whom 
notice had been issued either furnished the 
required security or appeared to show cause. 
I amin agreement with the view expressed 
in these cases, which, in my opinion, should 
be followed. 

In the case before me I find that the pro- 
visions of r. 5, O. XXXVIII, were not com- 
plied with at all. No notice of the appli- 


. cation made by the plaintif asking for 


attachment before judgment was given. to 
Pearey Lal, the defendant in that case. 
He was not called upon to furnish security 
or to show cause as provided for under the 
provisions of r.5 O. XXX VIII,Civil Procedure 
Code. An attachment which did not comply 
with the provisions of r.5,O. XX XVIII was 
illegal and ultra vires and the plaintiff 


. therefore cannot claim any benefit under it. 


The second point taken by the defendant- 
appellant is that even if it be held that 
the attachment of the decree of Pearey 
Lal against Jwala Prasad was valid he 
was not entitled.to enforce any claim under 


(3) ALR 1920 All, 526. 
(4) 23 Ind, Oas, 107, 
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that attachment. In my opinion this con- 
tention is also well-founded and must 
prevail. The learned Subordinate Judge 
in his judgment remarked that there was 
no direct authority bearing on this point 
but this is not so.’ The case reported in 
-Nageshwari Tewari v. Rup Narain Shukul, 
97 Ind. Cas. 547 (5) decided by a learned 
-Judge of this court is a direct authority on 
the pointin issue. In that case King J., 


-held that: 


“A transfer by a judgment-debtor of property 
„attached in execution of a decree against’ him, after 
‘such attachment had ceased by virtue of O., XXI, 
‘+, 57, Civil Procedure Codeand before a re-attachment 
of the same, is not void under s. 64, Civil |! rocedure 
Code, against the claims of a purchaser of the pro- 
“perty in execution sale, inasmuch as the property 
is sold in pursuance of the second attachment and 
not the first.” 


The .important words in s. 64, Civil Pro- 
cedure Code, .so far asthe case before me 
is concerned, are ‘claims enforceable under 
the attachment“. ‘The question for con- 
‘sideration is whether it can be said that 
-the plaintiff is seeking to enforce a claim 
under the attachment made at his instance 
during the pendency of the suit on April 
29, 1927. The answer to this must be in 
the negative. The law on the subject is 
quite clear. When asuit is dismissed an 
attachment before judgment terminates 
without any order ofthe court andif the 
judgment Is reversed on appeal or annull- 
ed on review, the judgment dces not revive 
it so as to affect alienations made before 
the date of such reversal, Itis said that 
the reason for this is that O. XXXVIII, r.9 
. contains no provisions corresponding to 
O. XXI,.r. 63 which makes the order in 
the claim case and the release from 
attachment thereupon subject to a regular 
suit. In the case before me the attachment 


- which had been made at the instance of - 


the plaintiff on April 29,. 1927, came to an 
end as soon as his suit was dismissed. 
Whatever claim the plaintiff might have 
. been able to enforce under that attach- 
ment came to an end as soon as the 
attachment automatically ceased on account 
of the dismissal of his suit by the first 
court. ‘The plaintiff after the decree of the 
lower Appellate Court has 1¢-attached the 


property in suit and it is under this second . 


attachment that he is enforcing his claim. 
There is no claim to be enforced now 
under the first attachment of April, 1927, 
which ceased on the dismissal of his suit. 
In my opinion the correct view of the 
law on the subject is this: If an attach- 


(5) 97 Ind, Oas. 547, 
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ment before judgment is made under the 
provisions of O. XXXVIII, Civil Procedure 
Code, then the plaintiff becomes entitled 
tothe benefit of s. 64, Civil Procedure Code. 
Where property is under attachment by 
virtue of the provisions of O. XX XVIII, and 
a decree is subsequently passed in favour of - 
the plaintiff, it will not be necessary upon an 
application for execution of such decree to 
apply for are-attachment ofthe property. 
The property is already under attachment 
and the attachment continues. to subsist 
till the decision of the suit.. When the 
plaintiff obtains a decree he can apply 
for the sale of- the attached property. If, 
after the attachment, the judgment-debtor 
has made any alienation it will be void 
against his claims enforceable under his 
attachment: but the whole aspect of the 
case immediately changes as soon as the 
suit in which the attachment was made is 
dismissed by the court. As already ex- 
plained the attachment before judgment 
ceases and then itis no longer open to the 
plaintiff to say that he is enforcing a 
claim under that attachment because the 
order of dismissal of his suit has been up- 
set by the Appellate Court. 

I may remark that the only effect of the 
attachment before judgment is to prevent 
the judgment-debtor from making a trans- 
fer of the attached property during the 
continuance of the attachment so that the 
benefit of attachment may be available to 
him when he seeks to enforce his decree 
which might subsequently be passed. 
The order of attachment does not create a 
charge in his favour and therefore as soon 
as the attachment ceases the plaintiff 
loses all rights to enforce any claim under 
it. aS 

For the reasons given above I am of 
opinion that the decree of the lower Appel- 


_late Court cannot stand and the appeal 


must succeed, 

The appeal is allowed, the decree of © 
the learned Subordinate Judge is reversed 
and the plaintiff's suit stands dismissed 
with costs in all the three courts. 


N. i Appeal allowed. 


~ 
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_ ALLAHABAD HIGH COURT 
Miscellaneous Application No. 126 of. 1933 
(Connected with Miscellaneous Case.No. 190 

of 1933) 
August 22, 1933 
NIAMATULLAH ano RAOHHPAL SINGH, JJ. 
Raja YUVRAJ DATT SINGH DeFeNDANT 
—APPLIOANT 
versus 
Kuar TEJ DATT SINGH alias OHHOTEY 
LALJI AND OTHERS—-DAFANDANTS AND 

ANOTHBS - PLAINTIFFS —OPPOSITE PARTIES. 

Civil Proce lure Code (Act V of 1908 ss 22, 23,161— 
Parties resident in Oudh and most of the suit property 
within jurisdiction of Qudh Chief Court—Suit insti- 
tuted in Court subordinite to Allahabad High Court 
Application for iransfer—Applicability of ss. 22 and 
28—Inherent powers of court--Whether canbe resort- 
ed to, to determine which court has jurisdiction to try 
suit i 
Section 23, Civil Procedure Code, proceeds on the 
assumption that every court having jurisdiction to 
try an original civil suit is subordinate to some High 
Gourt or a court having co-ordinate jurisdiction. At 
the same time it cannot in terms apply to acase in 
which one of several courts having jurisdiction to 
try a suit is not “ subordinate” to any High Court 
or a court equivalent thereto. [p 515, col. t.] 

Sections 22 and 23, Civil Procedure Code, do not 
apply toacase in which the question is whether a 
suit should betried by a court suberdinate to the High 
Court or by a High Court or the Chief Court of 
Oudh, [p.515, cole, | & 2.) 

Where the principal parties to a suit were resid- 
ents of Oudh and the entire property in dispute 
except a small portion which was situate io Aligarh, 
(subject to the jurisdiction of the Allahabad High 
Court) was within the jurisdiction of the original 
side of the Ohief Court of Oudh, and the defendant 
made an application under s. “3, Oivil Procedure 
Code : 


e: 
Held, thar the cise was not covered by any provi- 
sion of the Civil Procedure Code dealing with the 
question, but in the absence of a rule of lew applic- 
able to a case of this kind the aid of s, 151 of the 
Qivil Procedure Code can be invoked in a proper case 
and it ia open toa High Oourtto exercise 
Similar to those contemplated by ss. 22 and 23, 
Oivil erocedure Oode. The plaintif having 
chosen aforum in utter disregard of the convenience 
of both parties, for some ulterior object, and in 
abuse of his position as dominus lites, the High 
Court could, in the exercise of its inherent power, 
determine which ofthe two courtes having jurisdic- 
tion should try the suit [p. 515, col. 2.] 

Sir Tej Bahadur Sapru and Drs. S. N. 
Sen, and K. N. Katju and Messrs. M. L. 
Chaturvedi and Ajudhia Nath, for the 
Applicant. 

Messrs. K. Verma, N. Upadhiya, C 
B. Agarwal, Khushbakht Rai, B. E. 
O'Conor S. P. Kumar and Thakur Madho 
Singh, for the Opposite Parties. 


Judgment.—These are two applications 
under s. 23, Civil Procedure Code, made by 
Raja Yuvraj Datt Singh and Thakur 
Bhairon Singh respectively, who are defend- 
ants in a suit pending in the court of the 
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Subordinate Judge, Aligarh. The suit was 
brought by the opposite party Madho Singh. 
The subject-matter of the suit is Oel Estate 
in Oudh which belonged to Raja Krishna 
Dat Singh, who died on December 15, 1932, 


‘“Jeaving him surviving his widow Thakurain 


Anand Kunwar, who is also a defendant 
to the suit, a son Thakur Tej Dat Singh 
and Yuvraj: Singh, one of the applicants 
before us, who claims to be a son of Ram 
Dat Singh, a predeceased son of Raja 
Krishna Dat Singh and to be entitled to 
succeed under a will alleged to. have been 
executed by the late Raja. It is not dis- 
puted that Tej Dat Singh is the legitimate 
son of Raja Krishna Dat Singh but there is 
controversy between the parties as to whe- 
ther he is suffering from congenital idiocy. 

The plaintiff Madho Singh claims to be an 
agnate several degrees removed from Raja 
Krishna Dat Singh.and to be entitled to 
succeed to the estate on the allegation that 
Tej Dat Singh is excluded from inheritance 
owing to congenital idiocy, that Yuvraj 
Dat Singh is not the legitimate son of 
Ram Dat Singh, a predeceased son of 
Krishna Dat Singh, and that the will set up 
by Yuvraj Datt Singh and alleged to have 
been executed by Krishna Datt Singh does 
not, on a proper construction being placed 
upon it, confer a title upon him in respect of 
Oel Estate. It is further alleged by the 
plaintiff in his plaint that Raja Krishna 
Dat Singh was not of a sound disposing 
mind when he is said to have executed the 
will As regards Thakurain Anand 
Kunwar, who in ordinary circumstances 
would exclude an agnate like the plaintiff, 
itis alleged by the latter that she relin- 
-quished all her rights in the estate of her 
deceased husband. The suit was institut- 
ed on February 28, 1933. No written state- 
ments were filed by the defendants before 
the present applications were made to this 
Court for the determination’ of proper 
forum forthe trial of the suit as all the 
principal parties are residents of Oudh and 
the entire property in dispute, except a 
temple and 64 bighas of land which are 
situate in Aligarh, is in Oudh and within 
the jurisdiction of the Chief Court at 
Lucknow. 

The application by Yuvraj Datt Singh 
was not preceded by a notice to the plaintiff 
as contemplated by s. 22, Civil Procedure 
Code, while that of Bhairon Singh (No. 190 
of 1933) was made after a notice to the 
plaintiff intimating his intention to move 
this court for determination as to which of 
the two courts, namely, the Chief Court of 
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Oudh on the original side or the Subordi- 
nate Judge’s Court at Aligarh, is “the 
proper forum. A preliminary objection has 
been taken by the learned Advocate for the 
plaintiff, opposite party, that the applica- 
tion of Yuvraj Datt Singh is not maintain- 
able in view of the requirements of 8. 22, 
Civil Procedure Code. lt is pointed out 
that, according to that section : 

“ Any defendant after notice to the other parties, 
may at the earliest possible opportunity and in all 
cases where issues are settled at or before such settle- 
ment, apply to have the suit transferred to another 
court, and the court to which such application is 
made, after considering the objections of the other 
parties (if any) shall determine in which of the 


several couits having jurisdiction the suit shall pro- 
cee 


Both the applications proceed on common 
grounds, and even if we give effect to the 
contention as against Yuvraj Datt Singh, 
the application of Bhairon Singh cannot 
fail, unless it is not maintainable on the 
meritis or on some other ground. In these 
circumstances we do not consider it neces- 
sary to decide whether absence of notice 
contemplated by s. 22, Civil Procedure 
Code, is fatal to the application. We pro- 
ceed to determine the questions raised by 
both the applications on their merits. 
Before determining in which of the two 
courts having jurisdiction the suit should 
proceed, we would dispose of another ob- 
jection to the maintainability of the appli- 
cations taken by the learned Advocate for 
the plaintiff opposite party. It is contended 
that as the Chief Court, 1s not subordinate 
to any High Court s. 23 does not apply. 
. The material part of:s. 22 has been 
quoted above. Section 23 runs as follows :— 
“(1) Where the several courts having jurisdiction 
are subordinate to the same Appellate Court, an 


application under s. 22 shall be made to the Appellate 
Court ™ 


“ (2) Where such courts are subordinate to different 
Appellate Courts but to the same High Court, the 
application shall be made to the said High Court.” 

“ (3) Where such courts are subordinate to differ- 
ent High Courts, the application shall be made to the 
High Court within the local limits of whose juris- 
cine the court in which the suit is brought is 
situate. 


It is argued that ss. 22 and 23 contem- 
plate only that class of cases in which the 
several courts having jurisdiction to try the 
suit are subordinate to one or more than 
one “High Courts” and that they do not 
provide for cases in which one of the 
courts having jurisdiction to try the suit 
is a High Court on its original side. It 
may be conceded that the expression “High 
Court ” in s. 23 includes the Chief Court 
of Oudh. Relianve is placed in support of 
this contention on several cases, In Messrs, 
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Pragji Soorji & Co., v. Messrs. Kalu Mal 
Shori Mal & Co. of Amritsar, 69 Ind. Cas. 
772 (1), decided by a_ learned single 
Judge of the Lahore High Court it was 
held that ss. 22 and 23 of the Civil Pro- 
cedure Code, deal with cases where a party 
to a suit instituted in a Court subordinate 
to an Appellate Court wishes to secure the 
transfer of the suit to another Court .sub- 
ordinate either to the same Appellate Court 
or to the same High Court or to another 
High Court and that they do not provide for 
a cage where transfer to the original side of 
a High Court from a Court subordinate to 
another High Court is desired. In that case 
the suit had been instituted in a Court 
subordinate to the Lahore High Court and 
one of the defendants applied that the 
plaintift may be directed to institute it on 
the original side of the Bombay High Court 
which also had jurisdiction. Similarly it 
was held in Hindustan Assurance and 
Mutual Benefit Society Ltd., v. Mulraj (2), 
that s. 23 of the Civil Procedure Code does 
not apply where the court in which the suit 
had been instituted was not a Court sub- 
ordinate toa High Court. The same view 
appeais to have been taken in Sheikh Hyat 
Mohamed v. Sheikh Mannu (3), in which 
however, the precise point now raised was 
not considered. It was argued that a Judge 
sitting on the original side of the Calcutta 
High Court should be considered to-be the 
Presiding Officer of a “ District Court,” 
and therefore, subordinate to the High 
Court. This contention was repelled. 

Jn the case before us the suit is triable 
on the original side of the Chief Court 
which was constituted by the Oudh Courts 
Act of 1925, s. 7iof which lays down that the 
‘Chief Court” shall have jurisdiction to hear 
and determine any suit or original proceed- 
ing of which the value is not less than five 
lacs of rupees. It is not disputed that the 
value of the subject-matter of the suit in 
the present instance is much above rupees 
five lacs. It is to be observed that s. 7 
confers jurisdiction to hear a suit of which 
the valuation exceeds five lacs on the 
“Chief Court.” Accordingly when a Judge 
of that court tries an original suit, he is 
{he Chief Court. `The question is whether 
since an appea! lies from his decision to 
a Division Bench of the Chief Court under 
s. 12 of the Oudh Courts Act, he should 
be considered to be subordinate to such 


(1 69Ind Oas 772; A1R1924 Lah 306, 
(2) 27 Ind Cas. 455; 27 M LJ 645. 
(8) 100 Ind. Cas. 331;45 OL Jd 77; 


AI R1927 Cal. 
290. ; 
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Bench which again represents, the whole 


‘court. It seerns to us that s. 23, Civil Pro-. 


cedure Code, proceeds on the assumption 
that every court having jurisdiction to try 
an original civil suit is subordinate to some 
High Court or a court having co-ordinate 
jurisdiction. Atthe same time it cannot 
in terms apply to a case in which one of 
several courts having jurisdiction to try 
a suit is not “subordinate” to any High 
Court ora court equivalent thereto, f 

It may be contended that these sections 
contemplate subordination only so far that 
the decision of the judge hearing an origi- 
nal suit is open to appeal to a higher tribu- 
nal and that in this sense a judge sitting 
on the original side of a High Court or of 
the Chief Court should be considered to be 
subordinate to the tribunal entitled to hear 
an appeal from his decisions. This argu- 
ment involves the anomaly that the Chief 
Court or the High Court is subordinate to 
itself, as ex hypothesi a Judge sitting on the 
original side as much represénts the Chief 
Court or the High Court as the Division 
Bench empowered to hear an appeal from 
his decision, 


We have been referred to V. F. R. M. E. 
Ramanathan Chetty v. V.E. R.M. N. R. 
Ramanathan Chetty '(4) in which it was 
held that s. 23 read with s. 22 implies, 
where a caseis triable by a Judge of the 
High Court on the original side, subordina- 
tion in the sense that appeals lie toa 
Division Bench of the same High Court 
which is consequently empowered: to hear 
an application under s, 22, Civil Procedure 
Code, It’ was observed that 
“even though the Court may not be & subordinate 
Oourt for administrative purposes, we are of opinion 
that the present application lies and we have jurisdic- 


tion to deal with it ifa suitable case is made out for 
ordering a transfer.” 


The application for transfer was disposed 
of by a Division Bench which was entitled 
to hear an appeal from the decree of the 
Judge sitting on the original side. We 
have carefully read the judgment of the 
learned Judges and it seems tous that the 
basis of the decision is not so much the 
right interpretation of ss, 22 and 23 as the 
expediency of a Division Bench having the 
power to transfer a case pending before a 
~ udge on the original side to some other 
court having jurisdiction. 

Having carefully considered the langu- 
age of ss. 22 and 23, Oivil Procedure Code, 
and the authorities cited before us, we are 


ee 77 Ind. Oas 408; A IR 1923 Rang. 22; IL LBR 
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of opinion that those sections.do not apply 
to a casein which the question is whether 
a suit should be tried by a court sub- 
ordinate to a High Oourt or by aHigh 
Court or the Chief Court of Oudh. We 
think that 4 case like the one before us is 
not covered by any provision of the Oivil 
Procedure Code specifically dealing with 
the question. At the-same time it cannot 
be denied that cases may frequently occur 
in which it is necessary to determine which 
of the two couris having jurisdiction should 
try a particular case, one of such courts 
being a High Court or the Chief Court. 
It cannot be reasonably contended that a 
plaintiff making an improper choice of 
forum -is immune from having his choice 
questioned even by the highest Court. We 
are clearly of opinion that in the absen- 
ce of a rule of law applicable to a case of 


this kind, the aid of s. 15lof the Civil Pro- 


cedure Vode, can be invoked in a proper 
case and it is opentoa High Court to 
exercise powerssimilar to those contemplat- 
ed by ss. 22 and 23, Civil Procedure Code. 
If it appears that the plaintiff has chosen 
a forum in utter disregard of the convenience 
of both parties, for some ulterior object, 
andin abuse of his position as dominus 
lites the High Court can, in the exercise of 
its inherent power, determine which of the 
two courts having jurisdiction should try 
the suit. . 

In the case before us all the parties 
reside in Oudh. As already stated, the 
entire estate with the exception of a temple 
situate in 
Oudh. According to the applicants be- 
fore us, almost all the witnesses, who can 
give relevant evidence in the case, will be 
from Oudh, The plaintiff opposite party 
has, however, controverted this fact in his 
affidavit and it is alleged on his behalf 
that a number of witnesses will be from 
Nepal, Benares, Allahabad, Rajputana and 
even England. It will be observed that 
even according to the plaintiff, no witness 
residing inthe Aligarh district is likely to 
be examined. Assuming that the plaintiff 
is desirous of examining witnesses from 
the places mentioned above, it will be 
perfectly immaterial for him whether the 
suit is tried in Aligarh or in Lucknow. 
Indeed, it is probable that for witnesses 
coming from those places Lucknow will 
-be a more convenient place. As regards 
witnesses residing in Oudh, and itis said 
on behalf of the defendants that most of 
the witnesses will be from Oudh, it will 
be decidedly more convenient for both the 
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parties that their evidence should betaken 
in Oudh, Aligarh will be found to be 
more than two hundred miles from the 
residence of most of this class of witnesses 
and their attendance in court cannot be 
enforced. Their evidence shall have to be 
taken on commission which will be highly 
undesirable. The trial of a suit of this 
_ nature by a learned Judge.of the Chief 
Court will be more satisfactory than bya 
subordinate Judge in this province who is 
less familiar with the working of Oudh 
Estates Act which presumably applies to 
the case. ; 

The affidavit filed on behalf of the 
plaintiff in reply to that of the defendants 
does not disclose facts justifying the in- 
ference that it will be more convenient to 
the plaintiff or conducive to the ends of 
justice that the suit should be tried in 
Aligarh. Some insinuations were made in 
paragraph 7 of the affidavit in reference 
to the Chief Court. We considered the 
allegation to be improper and directed 
the plaintiff either to delete that paragraph 
or to make definite allegations, The 
plaintiff has wisely chosen the former 
alternative. The affidavit as it now stands 
does not disclose any. circumstances which 
can justify the plaintifi’s choice. On the 
materials before us we have no hesitation 
in accepting the defendants’ view that the 
balance of convenience overwhelmingly 
lies in favour of the’ suit being tried on 
the original side of the Chief Court and 
that the plaintiff is actuated by some 
ulterior motive in avoiding the Chief Court 
of Oudh: 

We may note that in taking action under 
s. 151 of the Civil Procedure Code, the 
question whether the application of Yuvraj 
Datt Singh is not maintainable for want 
of a previous notice to the plaintiff as 
required by s. 22, Civil Procedure Code, be- 
comes immaterial. 

The result is that these applications 
succeed. Wehold that the suit should be 
tried by the.Chief Court of Oudh on the 
original side. Accordingly, we stay all 
proceedings before the Subordinate Judge 
of Aligarh. It will be open to the plaintiff 
to apply to the Subordinate Judge of 
Aligarh for the return of his plaint with 
a view to presenting it before the Chief 
Court of Oudh. The applicant Bhairon 
Singh will have his costs from the plaint- 


iff - opposite party. The applicant 
Yuvraj Datt Singh will pay his own 
costs. 

N. Application allowed 
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OUDH CHIEF COURT 
Criminal Revision Application No. 
124 of 1933 
December 8, 1933 
NANAVUTTY, J. 
RAMESHWAR DATT SINGH AND ANGTBER 
— ACCUSED—APPLICaNTS 
Versus 
BHARATH SINGH AND ANoTHER— 

COMPLAINANTS — OPPOSITE Party 

Criminal Procedure Code (Act V of 1898), ss. 15, 
107, 198—Trial by Bench of Magistrates— Only one 
Magistrate hearing caseon many occastons—Proceed- 
ings, if irregular—Reference by Sessions Judge to 
set aside convictions - Subsequent order on revision 
application—Legality of—-Court, if becomes functus 
officio after prior order— Penal Code (Act XLV of 
1860), s. 828—~Complaint under—Proceedings under 
s. 107, Criminal Procedure Code, against same persons 
by same complainant—Transfer of latter to Bench 
Magistrates— Propriety of. 

Where a Sessions Judge passed an order recom- 
mending that tLe conviction and sentences passed upon 
the accused by a Bench of Magistrates should be set 
aside and subsequently rejected an application for 
revision made by the accused: 

Held, that after having passed the order of reference 
on the prior date, the Sessions Judge was functus 
officio and had no power to revise or review his own 
order and by aseparate order reject the application 
for revision and hence the proceedings which ended 
in the subsequent crder were ultra vires and 
illegal, 

Where in atrial beforea Bench of Magistrates, it 
appeared that on several occasions the evidence was 
heard by only one of the members ofthe Bench and 
only one member signed the depositions of the 
witnesses on several Learings: 

Held, thatthe trial was irregular and illegal and 
should be set aside ws 

Ina case where the same complainant îles a com- 
plaint under s. 107, (riminal Procedure Code and 
a separate one against the same persons under s. 323, 
Penal Code,the former alone should not be transferred 
tothe court of the Bench Magistrates. 

R. <A. from an order of the 
Sessions Judge, Lucknow, dated Septem- 
ber 5, 1933. 

Mr. Mustafa Raza, for the Applicant. 

Messrs. Muhammad Israrul Haq and Ram 
Charan, R. S., for the Opposite Party. 

Mr. H. K. Ghosh, The Assistant Govern- 
ment Advocate; for the Crown. 

Judgment.—This is an application for 
revisicn of an order of the learned Sessions 
Judge of Lucknow, dated September 5, 
1933, rejecting the application for revision 
filed by the applicants Rameshar Datt 
Singh and another. I have heard the Coun- 
sel of both parties and also the learned As- 
sistant Government Advocate who, at the 
request of the court, appeared in this 
case as an amicus curiæ. In my opinion 
this application for revision must be al- 
lowed. The learned Sessions Judge had, 
previous to his order of September ô, 
1933, passed a detailed order dated 
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August 24, 1933, recommending that the 
conviction and sentence passed upon the 
applicant by the Bench Magistrates should 
be set aside. After having passed this 
order of reference on August 24, 1933, 
under s. 438 of the Code of Criminal Pro- 
cedure, the learned Sessions Judge was 
functus officio and had no power to re- 
vise or review his own order and by a se- 
parate order reject the application for re- 
vision filed by the applicants. Section 369 
of the Code of Criminal Procedure clearly 
lays down that a Criminal Court cannot 
alter its judgment except to correct a 
clerical error. Even a High Court after 
signing and pronouncing a judgment in a 
criminal case becomes functus officio and 
neither that court nor any Bench of that 
court can review theorder so passed. The 
proceedings in the court of the learned 
Sessions Judge subsequent to his order of 
August 24, 1933, which ended in the order 
of the September 5, 1933, were therefore 
clearly ultra vires and illegal. 


Coming now tothe merits of the present 
application for revision, I find from an ex- 
amination of the record of the case before 
the Bench Magistrates that on several oc- 
casions the evidence was heard by oniy 
one of the members of the Bench and only 
one member signed the depositions of the 
witnesses on several hearings. The expla- 
nation furnished by the Bench Magistrates 
that they were all present can hardly be 
accepted in face of the facts disclosed by 
a perusal ofthe record. If all the mem- 
bers of the Bench had been present and 
had heard the evidence of the witnesses 
examined on behalf of the Crown, then they 
certainly would have signed the deposi- 
tions. In my opinion the trial before the 
Bench Magistrates was wholly irregular 
and illegal and must be set aside. I 
may also note that the complainant had 
filed a separate complaint under s, 107, 
Criminal Procedure Code, against the very 
same persons whom he had charged under 
s. 323 of the Indian Penal Code. His 
complaint under s. 107 of the Code of Ori- 
minal Procedure ought never to have been 
transferred by the Sub-Divisional Magistrate 
to the Court of the Bench Magistrates. 


For the reasons given above, I allow this 
application for revision, set aside the order of 
the trial Court anddirect that the complaints 
under ss. 323, Indian Penal Code, and 107, 
Criminal Procedure Code be sent to the Dis- 
trict Magistrate with the direction that 
he should make them over for disposal ac- 
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cording to law to some stipendiary Ma- 
gistrate subordinate to him. 
N. Application allowed, 
ALLAHABAD HIGH COURT 
First Civil Appeal No. 362 of 1929 
April 26, 1933 | 
NIAMATULLAH AND RACHHPAL 
SINGH, JJ. 
MARKANDEY SINGH AND 0THERS— 
PLAINTIFFS — APPELLANTS 


versus 
BADAN SINGH AND OTAERS ~ DBFENDANTS 
— RESPONDENTS 

Hindu Law—Joint family~Alienation by father 
—Tests of validity—Transaction which a prudent 
man will enter into—Whether transaction should be 
of a defensive nature 

Under Hindu Law a father is competent to 
alienate the joint family estate where the transaction - 
is for the benefit of the estate and is such as apru- 
dent owner would have made with the knowledge 
that was available to him at the time. The real test 
to see if a transaction has been entered into for the 
benefit of the estate is whether the transaction was 
one which a prudent owner would have carried out 
with the knowledge available to him, Although a 
Hindu father has no power to enter into transactions 
of a speculative nature, yet where a transaction is 
warranted by the circumstances of the family it ought 
to be upheld though it may not be ofa “ defensive 
nature.” Jagat Narain v. Mathura Das (6), 

Amraj Singh v. Sambhu Singh (8), followed. [Cas 
law discussed] [p. 520,col. 1.] 

Where the father sold certain shares in certain 
villages to acquire a compact share in one village 
instead of owning small shares in three different villages 
in two of which the land was of inferior quality: 

Held, that the transaction was for the benefit of 
the estate and hence valid. = 

F.O. A. from the decision of the Ad- 
ditional Sub-Judge, Benares, dated May 
31, 1929. fs | 

Messrs. P. L Banerji, N. Upadhiya and 
H. P. Sen, for the Appellants. 

Dr. K. N. Katjuand Mr. K. Verma, for 
the Respondents. 4 

Rachhpal Singh, J.—This isa plaint- 
iffs' appeal arising out: of a suit instituted 
by them against the defendants-respon- 
dents to recover possession over the prop- 
erty specified in the plaint and mesne 
profits. The plaintiffs and their father 
Sheoharan Singh, who constituted a joint 
family, owned fractional shares in villages 
Turwa, Pipraul and Atauli. On December 
10, 1919, Sheoharan Singh executed a 
sale deed in consideration of Rs. 10,500 
in favour of Rachhu Singh under which 
he sold the shares owned by the joint 
family in the aforesaid three villages. On 
the same date he purchased a two-anna 
share in village Basgaon from one Lochan 
Singh fora sum of Rs. 12,000. Sheoharan f 
Singh, died in 1927. Rachhu Singh died + 
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about seven years before the date of the 
suit. The plaintiffs alleged in their plaint 
that the sale deed which their father ex- 
ecuted in favour of Rachhu Singh on 
December 10, 1919, was not binding upon 
them for the following reasons: 

(1) Sheoharan Singh was a man of weak 
intellect and understanding and was entire- 
ly under the influence of Rachhu Singh 
who got him to execute the sale deed 
under which property worth Rs. 25,000 
was sold for Rs. 10,500. (2) That no- 
thing was paid to Sheoharan Singh as the 
price of the property sold and so the deed 
was without consideration. (3) Rachhu 
Singh, falsely represented to Sheoharan 
Singh that the income ‘of the two anna 
share in Basgaon was more than the income 
of the property in suit. (4) That the sale 
was not executed by Sheoharar Singh of 
hisfree will. (5) That the sale was not for 
the benefit of the joint family and no 
benefit was, in fact, derived therefrom by 
the family. 

The defendants denied all the allega- 
tions detailed above. Their case was that 
the father of the plaintiffs sold the prop- 
erty in suit for Rs. 10,500 and the sale 
was for the benefit of the joint family 
and was binding upon the plaintiffs. The 
court below found that the father of the 
plaintiffs received full consideration for 
the sale deed, that the allegations of fraud, 
undue influence, want of consideration and 
alleged incapacity of Shecharan Singh, 
were not true. It held that the sale was 
made for the benefit of the joint family. 
It therefore dismissed the suit. The plaint- 
iffs have preferred this appeal against 
the decree passed by the court below, 

In this court the learned Counsel ap- 
pearing for the plaintiffs-appellants did 
not press the pleas of fraud, undue influ- 
ence, want of consideration and alleged 
incapacity of the father of the plaintiffs. 
It is argued on behalf of the plaintiffs- 
appellants that according to Hindu Law, 
the father of the plaintiffs was incompetent 
to sell the property in suit even though 
the sale was made for the benefit of the 
joint family and thatthe sale was not, as 
a matter of fact, for the benetit of the 
family. The argument addressed to us on 
behalf of the appellants thus resolves itself 
into two questions. The first is, whether 
under the Hindu law, the father of the 
plaintifis who was the head of the joint 
family was competcnt to sell the property 
in suit, assuming that the sale was bene- 
ficial to the family. The second is, whether 
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the sale was for the benefit of the joint 
family. The power of a manager of a 
joint Hindu family has been held to be 
identical with that ofthe manager for 
an infant heir. In the well-known case 
of Hunooman Persaud Pandey v. 
Munraj Koonweree (1) their Lordships of 
the Privy Council defined the powers of a 
manager of the Hindu joint family. They 
observed: l 

“The power of the manager fer an infant heir 
to charge an estate not his own is, under the 
Hindu Law,a limited and qualified power. It can 
only be exercised in a case of need or for the 
benefit of the estate. But where in the particular 
instance, the charge is one that a prudent owner 
would make in order to benefit the estate, the 
bona fide lender is not affected by the precedent 
mismanagement ofthe estate. The actual pressure 
on theestate, the danger to be averted or the benefit 
to be conferred on it in the particular instance, is 
the thing to be regarded.” | 

Discussing the meaning of the words “for 
the benefit of the estate,” their Lordships 
of the Privy Council made the following 
observation ina case reported as Palani- 
appa Chetty v. Detvasitkamony Pandarasan- 
nadhi (2): 

“No indication is to be found inany one of them 
as to what is in this connection the precise nature 
of the things to be included’ under the description 
‘benefit to the estate’ Itis impossible, their Lord 
ships think to give a precise definition of it applic- 
able to all cases, and theydo not attempt to do 
so The preservation however, of the estate from 
extinction, the defence against hostile litigation 
affecting it, the protection of it or portion from injury 
ordeterioration by inundation, these and such like 
things would obviously be benefits. The dificulty 
is to draw the line as to what arein this connection 
to be taken as benefits and what not,” , 

At one time there was a conflict of 
opinion in this court as regards the mean- 
ing of the words “for the benefit of the 
estate.” One view was that a transaction 
cannot be said to be for ihe benefit of the 
estate unless itis of a ‘defensive nature” 
calculated to protect the estate from some 
threatened danger of destruction. The 
other was that fora transaction to befor 
the benefit of the estate if is sufficient if 
the transaction is such as a prudent owner 
or trustee, would enter into. Bhagwan 
Dass v. Mahadeo (8) Shankar v. Bechu (4) 
and Inspector Singh v. Kharak Singh (5), 
are cases in support of the ‘first view 

(1) 6BMIA 393; 18 W R 81; 2jSuth 29;1 Sar 552. 

(2) 39 Ind Oas. 722; A I R 1917 PO 33; 44 1 A 147; 
40 M 709; 21 CW N729; 15A L J485;1 PLW 


-697; 33 M 1.J1;19 Bom. L R 567; 22 M UT 1; (1917) 


M W N 50°; 26OL Jd 158; 6 LW 222 (PO) 

(3) 71 Ind. Cas 959; A 1R 1923 all. 298; 45 A 390; 
21A LJ 271 

(4) 86 Ind. Cas 769;A IR 19 5 All 331; 47 A 381; 
23 A Ld 204;L R6 A 214 Civ 

(5) 112 Ind. Cas. 881; A I R1928 All. 403; 50 A 776, 
26 A L J 577, 
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mentioned above. A contrary view was 
however expressed ina Full Bench ruling 
of this court reported as Jagat Narain v. 
Mathura Dass(6) in which the above-men- 
tioned three cases were considered and 
dissented from. The Full Bench held 
that a transaction to be for the benefit of 
the estate need.not be of a defensive na- 
ture and that the real test was whether the 
transaction was one which a prudent owner 
would have carried out with the know- 
ledge then available to him. In Benares 
Bank Limited v. Hari Narain (7) their Lord- 
ships remarked: 

“The power -of the manager of a joint family 
governed by the Mitakshara Law to alienate im- 
movable property belonging to the family is de- 
fined in verses 27 to 290f Chap. 1 of the Mitak- 
shara, The judgment of the Beard in Hanooman 
Persad Pandey v. Babooee Munraj Koon- 
weree (1) relied on by the Bank was founded apparently 
on those verses. A new business their Lordships 
think is not within the purview of those verses.” 

It was considered that this pronounce- 
ment was in conflict with the Full Bench 
case already referred to. Accordingly the 
-question was reconsidered. In Amraj 
Singh v. Sambhu Singh (8) Mukerji, J. 
adhered to the view expressed by him in In- 
spector Singh v. Kharak Singh (5), and held 
that a Hindu father could make a trans- 
fer of the joint property only in the follow- 
ing cases and inno other: (1) Where a 
clamity affecting the whole family requires 
it. (2) For support of the family and not 
the aggrandizement and not adding of 
wealth to the family. (3) For pious purposes. 

Referring tothe Full Bench ruling re- 
ported as Jagat Narain v. Mathura Dass 
(6), he said: 

“The authority of this Full Bench case had been 
entirely destroyed by reason of the decision of 
their Lordships of the Privy Council reported as 
Benares Bank Limited v. Hari Narain (7)." 

This view however was not accepted by 
the other two learned Judges of the Full 
Bench. Sulaiman, O. J., at p. 897* ex- 
pressed himself as follows: 

“I do not think that there is anything injthe re- 
cent case of the Benares Bank Limited v. Hari 
Narain (7) which would compel us to hold that 
the above-mentioned Full Bench ruling of this 
court has been by implicetion overruled.” 


King, J., said at p. 908* 


“I would only add that I agree with Sulaiman, 


(6) 116 Ind. Cas. 484; AIR 1928 All. 45t; 50 A 969; 
26AL JBI 

(7) 137 Ind Cas. 781; AI R1932 PO 182; 501 A 
300; 54'A 564; Ind. Rul, 1932) P O 290; 360 W N 
826; 34 Bom. L R 1079;550 L J 583; 90 WN 599; 
(1932, A LJ 714; 36 L W 56; 68 M L J 42; (1932) 
M W N 788; 13 PLT 491 (P O). A 

(8) 140 Ind. Cas 509; A IR 1932 All. 632; (1932) 
A LJ 895; Ind, Rul. (1932) All. 653 (F B) 
_ *Pages of (1932) A L J—[Ed.] 
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O J., that the authority of the Fall Bench ruling 
in Jagat Narain v. Mathura Diss 6, his not baen 
shaken by the decision of their Lordships of the 
Privy Council in the case of Benares Bank Limit- 
ed v. Hari Narain("). In the latter cise the loan was 
taken forstartiag a new basiness and it was not 
even argued presumably therefore it was noi even 
arguable upon the fasts thatit was a pradent tran- 
saction or for the benefit of the estate. In the 
Full Bench case the loan was taken for a 
totally different purpose, and it was held that the 
transaction was prudent and beneficial.” : 

I have referred to these cases in detail 
as Mr. Banerji treated the question as 
resintegra for the purposes of this case 
which can be taken in appeal to the Privy 
Council. But it appears to me that the 
authority of the Full Bench ruling of Jagat 
Narain v. Mat ura Das (6), is {binding on 
us so long asa different view is not taken 
This being the 
Case, it must be held that the father in 
a joint Hindu family governed by the 
Mitakshara Law, is competent tomake an 
alienation of the joint family property if 
the transaction was for the benefit of the 
estate, and that in carrying out the tran- 
saction the father acted like a prudent 
man. The above view finds support from 
Ragho Totaram v. Zaga Ekoba (9), in which 
Patkar, J., remarked that the explanation 
of the text of Brihaspati by Mitakshara 
(in Vol. 29) is by no means to be considered 
asexhaustive and may be treated as illus- 
trative interpreted with due regard to 
the conditions of modern life. In Nagin- 
dass v. Mohammad (10), it was observed: 

“In considering the expression used by Vijnanesh- 
vara in the Mistakshara to explain the verse which’ 
hə has qouted with approval on this point, regard 
must be had to the word ‘kutumbarthe’ used in - the 
verse. The expression used must be interpreted 
with due regard to the conditions of modern life " 

Tt is a common feature of joint Hindu 
families carrying on business that pro- 
perties are brought and sold in the ordi- 
nary course. Ifthe Hindu father's power 
of alienation were to be limited to tran- 
sactions of a defensive nature, in many 
cases it would be impossible for joint 
family firms to carry on their business, 
In Amraj Singhv. Shambhu Singh (8), Su- 
laiman, ©. J., made the following remarks 
while considering the powers of a father in 
a joint Hindu family: 

It is to be remembered that the manager of a joint 
Hindu family, particularly a father, is not merely 
like an agent of other members of the family, but 
is a co-parcener and has full power to manage 
the family property in the most beneficial manner 
asa prudent owner would do, He represents the 

(9) 118 Ind Cas. 555; A I R 1929 Bom. 251; 53 B 
419; 31 Bom. L R364; Ind. Rul (1929) Bom 459. 

(10) 64 Ind Cas. 923; AIR 1922 Bom. 122; 46 B 


$12; 23 Bom LR 1094. 
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family to the outside world, and authority for his 
action is not always tobe derived from the consent 
of the other members of the family, some of whom 
may be minors, and therefore incapable of giving a 
valid consent.” 

Once it is conceded that the father in 
a Hindu family has full power to manage 
the family property in the most beneficial 
manner as a prudent owner, it is diff- 
cult to understand, on general principles, 
why an alienation made by him and found 
to be béneficial to the family should not 
be upheld. Of course, he has no power 
to enter into transaction of a speculative 
nature, but’ where a transaction is 
warranted by the circumstances of the 
family it ought to be upheld though it 
may not be of a “defensive nature.” For 
the reasons given above, and following 
the Full. Bench ruling reported an Jagat 
Narain v. Mathura Dass (6), I hold that 
it is within the competence of a Hindu 
father to alienate the joint family estate 
where the transaction is for the benefit 
of the estate and is such as a 1 rudent 
owner would have made with the 
knowledge that was available to him at 
the time. 

The only other question which requires 
consideration is whether the alienation 
made by the father of the piaintiffs in 
-the case betore us was for the benefit of 
the estate. It is not denied that the 
shares which the family owned in the three 
villages were sold at an adequate and 
reasonable price. On the date of the sale, 
„the father 'of the plaintifis purchased a 
2 annas share in Basgaon village for 
Rs. 12,000. The major portion of the money 
realised by the sale of the shares in the 
three villages was invested by the 
father of the plaintiff in the pur- 
chase of the Basgaon share. The learned 
Subordinate Judge, who heard the evidence 
came tothe conclusion’ that the sale was 
for the benefit of the joint family. After 
hearing the learned Counsel for the parties, 
Ido not see any reason for taking a differ- 
ent view. The evidence of Sheodas Pat- 
wari is important. According to his 
evidence the net profits of the shares 
sold in the three villages were Rs. 450 
yearly, The net profits of the 2 annas 
share purchased by the plaintiffs’ father 
were Rs. 545 per annum. He goes on to 
say: 

ISheoharan Singh had sold the zamindari of 
Mauza Turwa, Pipraul and Atauli to purchase the 
zamindari in Mauza Basgaon, Sheoharan purchased 
the Basgaon property of his own accord and as 
it belonged to ‘his family. Babu Sheoharan Singh 
had also asked me to secure some purchaser’ of 
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Turwa, Pipraul zamindari, ashe wanted to go in 
for Basgaon zamindari The gamindari of Piprual 
and Atauli is bad as there are nalas, kharohs and 
pattis, The zamindari of Turwa is just the same 
as that of Basgaon. There are 20 or .1 pattis in 
Pipraul and Turwa. The very cosharers of one 
patti are tenants in the other patti, Rents are not 
easily realised from tenants Sheopal Singh and 
Sheoharan Singh were not on good terms. Sheopal 
Singh used to appropriate the rents and produce 
belonging to Sheoharan . - ... There were 
numerous pattis, small tenants and a good deal of 
difficulties in thecollection of rent and hence Sheo- 
haran sold away the zamindari in the Turwa, Pipraul 
and Atauli and purchased that of Basgaon.’- | 
We also have the evidence of Biswa 
Nath whois the patwari of Pipraul. He 
deposes that the land in Pipraul is mostly 
“kharab" (bad) and parti. There is no 
land of first quality. Most of the land is 
of fourth quality. Jeonath Lal is the pat- 
wari of Basgaon from whose evidence it ap- 
pears that there is an area of about 67 
bighas parti land in Basgaon which could 
be brought under cultivation. The co- 
sharers make collections separately. From 
a perusal of the statements of these witnes- 
ses it is evident that the sale by the 
plaintiffs’ father was for the benefit of 
the joint family. The three shares sold 
were scattered in three different villages 
in which there were several paitis and 
most of the land was cultivated by co- 
sharers themselves, one co-sharer being a 
tenant of the other. The landin Pipraul 
was of fourth quality. It is of great adə 
vantage to possess share in one village 


Instead of owning small shares in small 


villages. “The lands in Pipraul and Atauli 
are of inferior quality and were not irri- 
gated. The area of. irrigated land of 
Basgaon is much larger according to the 
evidence in the case. The land in the 
shares sold which was shown as sir was, 
asa matter of fact, under the cultivation 
of other cc-sharers who had obtained de- 
clarations that they were occupancy 
tenants. All these facts go to show that 
Shecharan Singh made a profitable bargain 
in purchasing Basgaon share which the 
owner was compelled to sell owing to 
incumbrances, In deciding the question 
whether or not the transaction was for 
the benefit of the estate, what the court 
has to see is whether a prudent owner 
would make it with the knowledge avail- 
able tohim at the time, Judging the sale 
made by the plaintiffs’ father by this test, 
ib appears to me that the sale was made 
by him for the benefit of the joint family 
which was enabled chiefly to acquire a 
compact share in one village instead of 
owning small shares in three different vil- 
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lagesin two of which the land was of inferior 
quality. 

For the reasons given above, I am of 
opinion that the transaction was for the 
benefit of the estate. I would therefore 
dismiss the appeal with costs of the res- 
pondents. : 

Niamatullah, J.—I concur and have 
nothing to add. 

N. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1931 of 1932 
October 10, 1933 
DALIP Singa, J. 

SULTAN MAHMUD AND ANOTHER 
PLaINTIFFS—APPELLANTS 
versus 
AHMAD KHAN--DEFENDANT— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), s. ll— 
Revenue Court rejecting claim to be an cccupancy 
tenant—Whether bars subsequent civil suit to declare 
ownership—Res judicata, if applies. 

Where the claim of the plaintiff to be an occu- 
pancy tenanthas been rejected by the Revenue 
Court, it does not operate as bar by res judicata to 
a subsequent civil suit for declaration that the 
plaintiff is the owner of the land. 

8. ©. A. from the decree of the Additional 
eee Judge, Mianwali, dated July 4, 
1932. 

Mr. M. C. Sud for Mr. R.C. 
for the Appellants. . 

Mr. M. L. Batra, for the Respondent. 

Order—The learned District Judge is, 
in my opinion, not correct in holding either 
that the suit does not lie or that the matter 
isres judicata. The claim to be an oc- 
cupancy tenanthas been rejected by the 
Revenue Court and that point is perhaps 
res judicata. The question whether the 
plaintiff is an owner or not has never 
been decided and this is the only way in 
which it can be decided. I do not see the 
bearing of s. 50-A, as this is not a suit of 
the class contemplated by that section, I 
therefore accept the appeal and remand the 
caseto the District Judge for decision. 
The remand is under O. XLI, r. 23. Court- 
fee will be refunded. The parties directed 
to appear beforethe District Judge on Nov- 
ember 10, to have a date fixed for the 
hearing of the appeal. The appellant will 
have his costs of this appeal. 

N, Case remanded, 


| Manchanda, 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 250 uf 1930 
September 7, 1983 
.  NIAMATULLAH AND UOLLISTER, JJ. 
GULZARI LAL-—PlAINTIFE —APPRLLANT 
“VETSUS 
ALI AHSAN AND OTHERS — DEFENDANTS 
— RESPONDENTS 

Transfer of Property Act (IV of 1882;, 8. 82— 
Mortgage of villages K and l—Subsequent mortgage 
of K toGand of L to A— Suit by G on mortgage 
and purchase by him of village K- Payment to prior 
“mortgagee --Right of contribution of G against A— 
Right of contribution, if presupposes joint liability— 
Contract to contrary~Execution sale—A pplicability 
of s 82—Zare Peshgi leases— Whether to be treated 
asusufructuary mortgages. 

The mortgagor executed two deeds of simple mort- 
gage, both in favour of G, a village K and a house 
being hypothecated to secure the advances to which 
the deeds related. Subsequently he executed’ a 
usufructuary mortgage in favourof A in respect of 
another village L. G instituted a suit for enforcement 
of his mortgages impleading the mortgagor, the prior 
and subsequent mortgagees and obtained a decree 
for sale of village K and the house. The village K 
was sold and purchased by G who paid off certain per- 
sons who,were the prior mortgagees in respect of both 
villages. Then G filed a suit for contribution against 
A the usufructuary mortgagee of L under the sub- 
sequent morbgage : 

Held, that although the fact that the purchase 
price was small and below the market value had no 
effect on G's right to obtain contribution, the circum- 
stances led to the conclusion that G purchased the 
village K subject tothe entire encumbrance in favour 
of the prior mortgagees with the result that village L 
became free from encumbrance as between the auction 
purchaser andthe judgment debtor; [p. 524, col. 1] 

Held, further, that the purchase by G of village K 
implied an agreement by G that he would pay all 
that was dueto the prior mortgagees and hence there 
was acontract to the contrary as contemplated by 
se. 8?, Transfer of Property Act, which therefore 
would not apply, and consequently, G could not 
call upon any one to contribute towards a liability 
which was his own. |p. 524, col, 2.] 

The right toobtain contribution presupposes the 
Where the liability 
rests on one person only, contribution is wholly ont of 
question [p 525, cul. 1] / 

All theslementsof contract are as much present 
when a sale takes place in execution of a decrée as 
in an ordinary sale by two contracting parties and 
hence even in a sale held in execution of a decree 
there can be a ‘contract to the contrary’ within the 
ee ofs, 82, Transfer of Property Act [p. 524, 
col. 2. 

Zare Peshgi leases have been held to be usufruc- 
tuary mortgages in ordinary circumstances and a 
gare peshgi lease may be treated as such. [p. 52”, col. L] 

F.C. A. appeal from a decision of the 
Subordinate Judge of Etah dated February 


10, 1930. 

Messrs. £. K. Das and G. Agarwala, for 
the Appellant. 

Messrs. A. M. Khwaja, M. A. Aziz and 
Mahboob Alam, for the Respondents. 


Judgment.— This appeal has arisen out 
ofa suit for contribution which has been 
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dismissed by the lower Court. The plaint- 
iff has appealed. 

The facts, whichare no longer in dispute, 
are as follows :— h 

One Ali Ahsan owned villages Lalpur and 
Kuramai. He executed a number of deeds 
inrespect of one or the other, or both, of 
these villages. We mention only such of 
them as are material for the purposes of 
this appeal. On November 18, 1910, he exe- 
cuted a deed of mortgage in favour of 
Mauji Ram and Sita Ram to secure the pay- 
ment of Rs, 3,500 with interest at 9 per cent. 
per annum compoundable every half year. 
Both the villages Lalpur and Kuramai were 
hy pothecated, 

On Mach 17,1911, he executed an agree- 
ment to execute a zare peshgi lease in favour 
of Musammat Aziz Fatima in respect of 
village Kuramai. A suit for specific per- 
formance was brought by Aziz Fatima 
and was decreed on January 25, 1912. It 
was declared that the zare peshgi lease to be 
executed in execution of the court’s decree 
should take ; effect from March 17, 1911. 
Zare peshgi leases have been held to be 
usufructuary mortgages in ordinary cir- 
cumstances and that zare peshgi leases may 
be treated as such. 

On March 22, 1911, he executed two deeds 
ofsimple mortgage, both in favour of 
Gulzari Lal, the appellant before us, for 
Rs. 6000 and Rs. 2000 respectively. ‘The 
village Kuramai and a house were hypothe- 
cated to secure the advances to which the 
deeds related. 

On August 19, 1919, he executed a deed 
of usufructuary mortgage in favour of 
Ahmad HasanKhan and Muhammad Khalil, 
defendants Nos. 2 and 3, the respondents 
before us, in respect of village Lalpur. 

Guizari Lalinstituted a suit for enforce- 
ment of his mortgages, dated March 22, 
1911; impleading the original mortgagor, 
the prior and, subsequent mortgagees and 
obtained a decree for sale of Kuramai and 
the house mortgaged to him. It does not 
appear whether the preliminary decree 
passed inhis favour laid down any special 
conditions in respect of the sale of the 
mortgaged property. We assume that it 
was an ordinary preliminary decree 
contemplated by O. XXXIV, r. 4 of the Civil 
Procedure Code. A final decree followed 
in due course in execution of which 
Kuramai was sold and purchased by 
Gulzari Lal himself for Rs. 5,000. He 
paid off the sum due to Musammat Aziz 
Fatima under the zare peshgi lease, which 
created a charge on Kuramai alone. He 
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also paid off Mauji Ram and Sita Ram 
who were prior mortgagees in respect of 
both villages, The present suit was brought 
by Gulzari Lal on September 10, 1928, for 
contribution against Ahmad Hasan Khan 
and Muhammad Khalil, the usufructuary 
mortgagees of Lalpur under a subsequent 
deed. They contested the plaintiff's suit 
mainly on the ground that the plaintiff 
Gulzari Lal had purchased Kuramai 
subject to the entire incumbrance under 
the mortgage deed of November 18, 1910, in 
favour of Mauji Ram and Sita Ram. It 
should be noticed that, according to the 
defence, the entire charge created by that 
mortgage was laid on Kuramai when it was 
sold to the plaintiff, with the result that 
Lalpur was freed from incumbrance al- 
together. Someother questions were raised 
in defence, but it is not necessary to men- 
tion them for purposes of this appeal. 

The learned Subordinate Judge dismiss- 
ed the suil holding that the value of village 
Kuramai was over Rs. 17,000 and the plaint- 
if-appellant having purchased it for 
nearly Rs. 5,00) is not entitled fto con- 
tribution. We may say at once that 
this view is entirely erroneous. If the 
plaintiff-appellant is otherwise entitled to 
contribution the mere fact that he purchas- 
ed property of the value of Rs. 17,000 for 
Rs, 5,000 only cannot deprive him of his right 
to insist on rateable contribution by the 
owner of the property which was subject to 
to a common charge. The learned Counsel 
for the respondents has not made any at- 
tempt to support the decree of the lower 
court on that ground. He argued the case 
on the ground taken in the written state- 
ment, namely, that the village Kuramai was 
purchased by the plaintiff-appellant subject 
to the entire incumbrance under the mort- 
gage deed of November 18, 1910, and 
not subject merely to a proportionate charge, 

Two questions emerge from the facts and 
pleadings narrated ‘above. The first is 
whether the plaintiff's purchase of village 
Kuramai was subject to the entire charge 
created by the deed dated November 18, 
1910 infavour of Mauji Ram and Sita Ram 
subsequently paid off by him. This is a 
question of fact, and if it is answered in 
the negative, there can be no doubt that the 
plaintiff-appellant is entitled to contribu- 
tion as claimed by him. If the first question 
is, however, answered in the affirma- 
tive, a second and further question 
arises, and itis one of law. That question 
is:- whether, assuming that the plaintiff pur- 
chased Kuramai subject to the entire charge 


1934 


created by the deed of November 18, 1910, 
he is nevertheless, entitled to contribution 
from those interested in village Lalpur, 

The evidence bearing on the first question 
which, as already stated, is one of fact, is 
documentary. The sale proclamation has 
not been produced in the gase, nor have ‘we 
had the advantage of acquainting ourselves 
with the contents of the sale statement 
which must have been prepared and submit- 
ted to the Government for sanction. The 
village Kuramaiwas the ancestral property 
of Ali Ahsan and therefore the decree was 
transferred to the Collector for execution. 

One Ezad Baksh, the mukhtar-i-am of the 
plaintiff-eppellant, was examined before 
the sale officer. He made the following 
statement. f 

“i am the General Attorney of Babu Gulzari Lal, 
decree-holder, malak Mauza Kuramai, situate in mahal 
Surkh and Sufed. belonging to Saiyed Ali Ahsan 
has been advertised for sale in execution of Civil Court 
decree held by Babu Gulzari Lal. Therefore the pro- 
perty may be sold by auction. The amount cannot 
be recovered without the sale of the property. ‘Ihis 
property may be sold subject to the debts due to 
Aziz Fatima, Sita Ram and others, which have been 
declared to be prior by the Oivil Court" 
If this statement had stood alone it might 
aot have afforded sufficient evidence to 
establish that the entire charge created 
by the mortgage deed in favour of Mauji 
Ram and Sita Ram was thrown on Kuramai. 
Tt is however, not without significance that 
the sale officer considered it necessary to re- 
cord the consent of the decree-holder’s 
general agent tothe effect that the property 
may be sold subject to debts due to 
Musammat Aziz Fatima and Sita Ram, 
who had prior incumbrances, which would 
subsist by operation of law and the state- 
ment of the decree-holder’s mukhtar-i-am 
would in ordinary circumstances be unne- 
cessary. The next document relied on by 
the respondents is the proceeding of sale 
itself. Bids were invited in the following 
terms: 

“The property is being sold subject to the entire 
incumbrance”. 
Against this is’ noted the entire principal 
amountof Rs. 3,500 due under the deed in 
favour of Mauji Ram and Sita Ram. It is 
clear that the sale officer gave the intend- 
ing bidders to understand that village 
Kuramai was offered for sale subject to the 
entire mortgage money due to Mauji Ram 
and Sita Ram and any one who purchased 
the same will have to pay the whole and 
not merely a proportionate amount, as 
would in normal circumstances have been 
the case. The sale was knocked down to 
Ezad Baksh acting as the mukhtar-i-am 
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of the plaintiff-appellant. 

The sale certificate which followed gives 
the following description of the property sold 
thereunder: 

“Village Kuramai mahal Surkh...... and village 
Kuramai Mahal Safed, subject to the entire prior 
incumbrance,” A 

The value of village Kuramai according 
to the plaintiff-appellant himself was 
Rs. 19,000 and according tothe lower Court 
Rs. 17,0 0. The proportionate charge claimed 
bythe plaintiff by way of contribution is 
Rs. 6,059. There can be no doubt that the 
appellant purchased it for much below its 
market value. This circumstance by itself 
may have no effect on the right of the plaint- 
iff to obtain contribution, but it has eviden- 
tial value in considering the question whe- 
ther he purchased the village subject to the 
entire incumbrance or only to a propor- 
tionate charge. In the case of Pettachi 
Chettiar v. Sangili Veera Pandia Chinna- 
thambiar (1) in which their Lordships of 
the Privy Council had to consider the ques- 
tion whether the larger or smaller interest 
in the property auctioned should be deemed 
to have been conveyed, importance was atta- 
ched to the circumstance that property ofa 
much larger value was sold for a compara- 
tively small amount, 

In all questions in which the court has 
to decide as to what was sold, it has to 
consider not 
“what the courts could have done, or what they 
ought to have done, but what they did, what was put 
up fors le, and what was purchased.” [ibid] 

If the sale officer decided to sell Kuramai 
saddled withthe entire incumbrance creat- 
ed by the mortgage deed in favour of 
Mauji Ram and Sita Ram and the plaintiff 
purchased it on that understanding, there 
can be no doubt that he agreed to pay a 
price which included his bid and also the 
entire mortgage money due to Mauji Ram 
and Sita Ram. Ifthe sale had been made 
in circumstances implying that it was sub- 
ject to the incumbrance with ordinary legal 
incidents, it might have carried with it 
the right to demand contribution by the judg- 
ment-debtor who owned another property 
subject tothe same incumbrance. But we 
think the circumstances of this case indicate 
that the arrangement contemplated was 
that the entire charge be laid on this 
village which was of much greater value 
than the decretal amount for which it was 
to be sold. It is easily conceivable that the 
Collector or the sale officer considered it 
moze to the interest of the parties that 
instead of parts only of village Kurama; 
(1) 14 I A 84 10 M 241; 5 Sar. PCJ 38 (P. O.) 
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being sold to satisfy the decree in favour of 
the plaintiff-appellant with only proportion- 
ate liability as between the purchaser and 
the judgment-debtor resting on that part, 
the entire village Kuramai be sold subject 
to the entire charge resting on it and 
village Lalpur. It was of advantage to 
the mortgagor in so far that one of his 
properties was freed from incumbrance; it 
was of advantage to the auction-purcashaser 
in so far that he acquired the entire village 
for Rs. 5,000 and the entire incumbrance, 
instead of part only of the village, for part 
of the aggregate of those sums. It 
should be conceded that there is no 
evidence as to what led the Collector 
and tbe sale officer to adopt that course. 
The fact, howéver, remains, as appears 
from the documents to which reference 
has been made, that the village Kura- 
mai was sold to the plaintiff-appellant 
on the distinct understanding that the 
‘whole of the mortgage money payable under 
the deed of November 18, 1910, would be 
paid by him. 

In arriving at this finding we have been 
greatly influenced by the proceeding 
recorded on the date of sale and the 
terms in which the auctioned property is 
described in the sale certificate. In 
Ramabhadra v. Kadiriyasami Naicken (2) 


their Lordships observed that: 
“Certificates of sales are documents of title which 


ought not to be lightly regarded or losely 
construed.” p 
Taere can be no doubt that, if a sale 


deed executed by Ali Ahsan couched in 
the termsemployed in drawing up the sale 
certificate had been executed, the plaintiff- 
appellant could not have successfully 
contended that he did not assume the 
liability to pay the entire incumbrance 
created by the morigageof November 18, 
1910. The position cannot be materially 
different where the sale certificate con- 
tains the same terms and where it is 


clear that bids had been invited on 
those terms. For all these reasons we 
hold on the first question, that the 


plaintiff-appellant purchased the village 
Kuramai subject to the entire incumbrance 
in favour of the prior morigagees Mauji 
Ram and Sita Ram with the result that 
village Lalpur became free from in- 
cumbrance as between the auction-pur- 
chaser and the judgment-debtor. 

The next question is whether the plaint- 

(2) 63 Ind, Cas, 708; 48 I A 155; A IR 1922P0 
252: 44 M 483; (i921) M W N 374: 14 L W 125:3 U 
P LR(PO)83, 30ML T31; 24 Bom, L R 692; A 
IR 1922 P O 252 (P Oy 
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iff-appellant is entitled to contribution in 
spite of his purchase on the condition to 
which reference has been made above. 

The learned Advocate for the plaintiff- 
appellant has strongly relied upon s. 82 
of the Transfer of Property Act which 
provides that ~ 
“where several properties, whether of one or of 
several owners, are: mortgaged to secure one 
debt, such properties are, inthe absence of a con- 
tract to the contrary, liable to coutribute rateably 
to the debt secured by the mortgage, after de- 
ducting from the value of each property the 
amount of any other incumbrance to which it is 
subject at the date of the mortgage.” 

The obvious reply to the contention 
based on s. 82 is that there was a con- 
tract to the contrary in the case before us. 
The learned Advocate controverted this 


. position and advanced the argument that 


there is no contract where a sale took 
place in execution of a decree. We are 
unable to accept this view. All the ele- 
ments of contract are as much present 
when a sale takes place in execution of 
a decree as in an ordinary sale by two 
contracting parties. This is the nature of 
an auction sale as described by Batty, J., 
in the case of Balvant Babaji v. Hira- 
chand-Gulab Chand (3). In compulsory 
sales the court does what the judgment- 
debtor himself might have done, It in- 
vites bids for sale of a certain property. . 
Bids are offers by intending purchasers 
and thelast bid and its acceptance by 
the court form a contract which eventually 
becomes a sale on confirmation by the 
court. Applying these tests we are of 
opinion thatthe purchase by the plaintiff- 
appellant of village Kuramai, subject to 
the entire incumbrance, in favour of 
Mauji Ram and Sita Ram implied an 
agreement by the plaintiff-appellant that 
the latter would pay all that was due to 
Mauji Ram and Sita Ram under their 
mortgage of November 18, 1910. This 
being so,there wasa contract to the con- 
trary as contemplated by s. 82 of the 
Transfer of Property Act, which has, 
therefore, no application. 

Apart from this consideration, it is clear 
from the language of s. 82 ofthe Trans- 
fer of Property Act that unless two or 
more properties are subject to a common 
charge there can be no contribution. If 
the plaintifi-appellant accepted by his 
purchase the liability to pay the entire 
Incumbrance in favour of the prior 
mortgagees, he cannot callupon any one 
to contribute towards that liability which 
ex hypothesi is his own and nobody else's. 

(8) 27 B 334; 5 Bom. L R 217, 
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The right to obtain contribution presup- 
poses the existence of a joint liability. 
Where the liability rests on one person 
only, contribution is wholly out of ques- 
ion. 

For the reasons mentioned above we 
uphold the decree appealed from, though 
on grounds different from those on which 
the judgment of the lower Court proceeds. 
anes we dismiss this appeal with 
costs. 


N. Appeal dismissed. 
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Second Civil Appeal No, 221-B of 1930 
February 1, 1933 i 
SUBHEDAR, A. J. O. 
CHAGANLAL HIRALAL CHAWARE— 
PuaintTire—APPELLLANT 
Versus 

ISMAILJI MAHAMMAD ALI BOHARI 

AND OTHERS— DEFENDANTS-—RESPONDENTS. 
Civil Procedure Code (Act V of 1908,, 0. XXXIV, 
T. 1—Suit on mortgage—Creditor attaching property— 
Whether a necessary party to suit—Omission to make 


him party—Right to redeem—Transfer of Property Act 
(IV of 1882), s. 91. i 


An attaching creditor has a right of redemption 
and is, therefore, a necessary party toa suit relating 
to a mortgage ofthe property under O. XXXIV, 
T. 1, Civil Procedure Code. If a mortgagee omits to 
make the attaching creditor a party to his mortgage 
euit not only the attaching creditor but the auction- 
purchaser, who derives his title through the attaching 
creditor, retains the right to redeem the mortgage. 
Linganna v. Ahmedshah (3 , Lakhpat Rai v. Fakhrud- 
din (4) and Dadoba Arjunji v. Damodar Raghunath 
(6), followed, Chaniyappa Tharagan v. Rama Ayyer 
(1) and Subramania Chettiar v, Sinnammal (2), not 
followed. 

8. 0. A. against the decree of the 
Second Additional District Judge, Akola, 
dated June 30, 1930. 

Messrs. W. R. Puranik and M. D. Pende- 
kar for the Appellant. 

Messrs. A. V. Khare, W. B. í endharkar 
and V. K. Rajwade, for the Respondents 

Judgment.—-The facts found by the 
lower Appellate ‘Court with reference to 
which questions of law raised in the pre- 
sent appeal are to be decided are these: On 
October 27, 1923, in Suit No. 40 of 1923, 
defendant No, 1 attached before judgment 
a house belonging to defendant No. 2. 
This house 


was already mortgaged 
by defendant No. 2 with the plaint- 
iff as far back as March 23, 1916. 


The attachment obtained by defendant No. 
1 over the house continued till it came to 
an end by the sale of the house in favour 
of defendant No. 3 on August 26, 1928. 
During the continuance of the attachment 
the plaintiff filed a suit (Suit No. 104 of 
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1924) for foreclosure, on the basis of his 
mortgage of 1916, on July 4, 1924, obtained 
a preliminary decree on February 27, 1925, 
got it made final on October 9, 1926 and 
took possession of the house on October 
12, 1926. The plaintiff unsuccessfully ob- 
jected to the attachment and sale of the 
property in execution of defendant No. 1's 
decree, He therefore filed the suit out of 
which this appeal arises for a declaration 
which the lower Appellate Court right- 
ly interprets to! mean that the plaintiff 

“should be allowed to be in possession of the 
house free from any kind of disturbance at the 
hands either of defendant No, 1 or defendant No. 3 


by way of an attempt at redemption of his 
mortgage.” 


In a well-considered judgment the lower 
Appellate Court dismissed the plaintiff's 
suit holding that since the plaintiff had 
failed to implead defendant No. 1, who 
was the attaching creditor as a party 
defendant to his mortgage Suit No. 
104 of 1924, he was not entitled to the 
declaration claimed by him. This decree 
is now assailed by the plaintiff in the present 
appeal. 

In the first place it was alleged for the 
appellant that since there was afresh ap- 
plication for execution by defendant No. 1 
on July 12, 1926, and there was a fresh 
attachment of the house on September 4, 
1926, the finding of the lower Appellate 
Court that the attachment before judgment 
subsisted throughout was incorrect. But 
the finding of the lower Appellate Court 
having been based upon a perusal of the 
original execution proceedings cannot be 
said to be erroneous as no certified copy of, 
the alleged application dated July 12, 1926 
or the alleged order of the fresk attachment 
dated September4, 1926, is filed by the 
appellant. The statement of defendant No. 
1 dated October 17, 1928, that there was a 
fresh statement appears to be obvi- 
ously incorrect in view of the lower 
Appellate Court's definite finding on the 
point. 

The next argument advanced on behalf 
of the appellant is based on Chamiyappa 
Tharagan v. Rama Ayyar (1) which is re- 
cently followed by the Madras High Court 
in the Full Bench decision of Subramania 
Chettiar v, Sinnamal (2) where it is laid 
down that an attaching creditor in a 
simple money decree is not a necessary 
party toa mortgage suit. But the earlier 

(1) 62 Ind. Cas. 121; A I R 1921 Mad, 30; 44M 
232; 40M LJ 65; (1321) MW N 53. ý 

(2) 127 Ind Cas. 624; A IR 1930 Mad. 801: 53 M 
881; (19:0; M W N 798; 32 LW 396; 59 MLJ 634 
Ind. Rul, (1930) Mad, 1008 (F B), : 


526 


Madras decision was expressly doubted 
by this court in Linganna v. Ahmedshah (8), 
which lays down that an attaching creditor 
has a right of redemption and 1s therefore 
a necessary party to a suit relating to a 
mortgage under O. XXXIV, r. 1, Civil 
Procedure Code. The facts of the present 
case appear to be quite analogous to those 
of Lakhpat Rai v: Fakhruddin (4) where it 
islaid down that if a mortgagee omits to 
make the attaching creditor a party to 
his mortgage suit not only the attaching 
creditor but the auction-purchaser, who 
derives his’ title through the attaching 
creditor, retains the right to redeem the 
morigage. That an auction-purchaser can 
be a representative of the decree-holder in 
certain cases is also expressly recognized 
by this court in Sunderabai v. Shrikisan (5). 
With due respect tothe learned Judges 
of the Madras High Court, I accept 
the view propounded in Linganna 
v. Ahmedshah (3) and that of the 
Allahabad High Court in Lakhpat Rai v. 
Fakhruddin (4). Tothe same effect is the 
decision of the Bombay High Court in 
Dadoba Arjunji v. Damodar Raghunath (6). 
For the reasons given above the decree 
appealed against appears to be correct 
and this appeal fails and is dismissed with 
costs. 


N. Appeal dismissed. 
(3, 103 Ind. Oas. 427; A Ik 1928 Nag. 97; 23N L 


164 
(4,41 Ind, Cas 150; 39 A 536;15 A L J 471. 
(5) 79 Ind, Cas. 636; A I k 1924 Nag. 328; 20 N L 


R170. 
(6) 16 B 486, 


‘MADRAS HIGH COURT 
Second Civil Appeal No. 1667 of 1928 
December 12, 1932 
PAKENHAM Warsa, J. 

V.K. KELU ACHAN AND ANOTHER 

'—DEFENDANTS APPELLANTS 


Versus 
THANDAVAN CHETTIAR AND ANOrHER — 
PLAINTIFFS — RESPON DENTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
r. 68 — Party exonerated by decree, whether ‘party’ to 
a suit—Joining with stranger, effect of—Receiver—, 
Suit against Receiver under O., XXI, r. 68—Leave of 
court, whether necessary. 

Ifa party was a proper party to the suit, even 
though he was exonerated by the decree, he is still 
a party to the suit for the purposes of s. 47, Civil 
Procedure Code and he cannot evade the rule that 
disputes in execution must be settled under s. 47, 
Civil Procedure Code and not by a separate suit by 
joining with a stranger. Abdul Sao v. Sundara 
Mudaliar (L), Goba Nathu v, Sakaram Teju (2) and 
U Kala v. Ma Hnim U (8), distinguished. 
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The rule forbidding the bringing of a suit against 
a Receiver is a mere procedure of court not one resting 
on any statutory authority, whereas the right to bring 
the suit with regard to the claim under O, XXI, 
r. 63, Oivil Procedure (ode, is a statutory right. 
Therefore, when a claim preferred in execution of a 
decree obtained by a receiver is dismissed, leave of 
the court isnot necessary for bringing a suit 
against the Receiver under O. XXT, r. 63. Jagan- 
natha Sanyasiah v. Atchanna Naidu (4), Ammu 
Kutty v Manavikraman 5', Miller v, Rama Ranjhav 
Chakravarti (6), U On Maung v WMbrahim (7), 
Kuppuswami Aiyar vy Suppan Chetty (9), Pokker v. 
Kunhammad (9), Din Mohomed v. Unna Dutta Hans 
Raj (10) and Rajah of Ramnid v. Subramaniam 
Chettiar (11), referred to 

S.C. A. againsta decree of Sub-Judge, 
Tea Malabar, in Appeal Suit No. 2U of 
1927. 

Mr. K. Kutti Krishna Menon, for the 
Appellants. 

Mr. T, A, Ananta Ayyar, for the Res- 
pondents. 

Judgment.—The defendant in this suit 
was a receiver appointed by the High 
Court under s. 92, Civil Procedure Code. 
He got a decree in O. S.No. 191 of 1921 on 
the file of the Additional District Munsif’s 
Court, Palghat, against one Andy Chettiar. 
The suit was against Andy Chettiar and his 
father, Samiyappan Chettiar, but Samiyap- 
pan Chettiar was exonerated and a decree 
was given against Andy Chettiar. In exe- 
cution certain crops were attached. 
Andy’s father, Samiyappan Chettiar and 
his second son, Thandavan Chettiar put in 
a claim petition, and one Ramalinga 
Ayyar put in another claim petition. Both 
petitions were dismissed. Ramalinga 
Ayyar took no further action. But Samiy- 
appan Chettiar and his son Thandavan 
Chettiar brought this suit to set aside the 
order of dismissal. The- suit was resisted 
on the grounds: (1) that the suit is not 
maintainable without the sanction of the court 
by which the defendant was appointed a 
receiver; (2) it was barred under s. 47, 
Civil Procedure Code, because Samiyappan 
Chettiar was a party in O.8. No. 191 of 
1921, and so a separate suit was not 
maintainable and (3) the crops attached 
really belonged to the judgment-debtor, and 
so the order dismissing the claim should be 
upheld. The trial Court held in favour of 
the receiver on all the three points and 
dismissed the suit, but the appellate Court 
decided all the three points against the 
receiver and decreed the suit. The last 
point being a question of fact there can 
be no second appeal on it. As regards 
the rest, this appeal is preferred by the 
defendant under two points of law. 

Ishalltake the second point first because it 
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is comparatively simple. The suit of Thanda- 
van Chettiar is admittedly not barred as 
he was not a party to the original suit. 


Whether the suit of Samiyappan 
Chettiar would be barred would de- 
pend on whether he was exonerated 


because he had no interest in the property 
and as there was no evidence on this point 
in the lower Court, I sent for the original 
records. It is clear from them that he was 
a proper party to the suit. So the 
decision in Abdul Sao v. Sundara Muda- 
liar (1)is not applicable. Goba Nathu v. 
Sakaram Teju (2) andU Kala v. Ma Hnim 
U (8), are quoted for the appellant. But in 
the former case it was the auction-purchaser 
who was the plaintiff, and the court held 
that he was entitled to maintain his suit 
against the defendants, one of whom was the 
original judgn.ent-debtor, and the other 
a stranger, but it expressly holds that 
the plaintiff brought his suit in his capa- 
city as auction-purchaser, and acquired 
a different set of rights from those which 
he had as a decree-holder. U. Kala v. 
Ma Hnim U (3), was a case where the 
suit was dismissed on the ground that 
plaintiff was wrongly joined as a party 
in the previous suit having no concern 
with it. What has been laid down in 
this case was followed: Abdul Sao v. 
Sundara Mudaliar (1). It seems im- 
possible to hold that where the party to 
the suit is-bound by the decree he can 
evade the rule that disputes in execution 
must be settled under s. 47, Civil Pro 
cedure Code, and not by a separate suit, 
by. joining with.a stranger. This would 
be to defeat the purpose of s. 47, Civil 
Procedure Code. The suit, therefore, by 
Samiyappan Chettiar is, I consider, already 
not maintainable for this reason. 

The next point to be considered is 
whether the want of sanction of the 
court with regard to the receiver inva- 
lidates the suit by Thandavan Chettiar 
for his half share of the property. As 
the plea was not taken in the written 
statement it is argued that the receiver 
waived his right. Jagannath Sanyasiah v. 
Atchanna Naidu (4), referred to, is a case 
in which sanction was obtained during 


(1) 127 Ind. Oas. 805; AI R1930 Mad. 817; 54 M 
81; 11930) M W N 779; Ind, Kul, (1930) Mad. 1051 
59M L J932; 32L W 836, 

223; 44 B 


(2) 59 Ind. Cas. 366; A 1 R 1920 Bom. 
977; 22 Bom. L R 1101. 
9 101 Ind. Cas. 794; A I R 1927 Rang. 137;9 R 


(4) 70 Ind. Cas. 759; AI R 1921 Mad, 624; 15 L W 
289; 42M L J 339, 
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the course of trial. It is also argued 
that the sanction of the sub-Court was 
sufficient and that the High Court only 
directed that the receiver should work 
according to the direction of the sub- 
court. Ammukutty v. Manavikraman 
(5), was quoted in this connection. The 
order of the High Court appointing the 
receiver is not traceable, and it is not 
possible to say quite definitely whether 
he was ordered in those proceedings to 
work under the direction of the sub-court. 
But when the receiver took up the exe- - 
cution he had applied to the sub-court 
and taken its leave. The evidence of 
D. W. No. | was that the sub-court’s order 
was obtained under the High Court's direc- 
tion. In Ex. E, the petition filed by the 
plaintiffs, it is stated that the receiver was 
appointed to act under the direction 
of the sub-court, so that it appears 
very likely that he was ordered by 
the High Court to work under the sub- 
court, 

On the general question of sanction 
Miller v. Rama Ranjhan Chakravarthi 
(6), and U On Maung v. Ebrahim (1), 
may be referred to. In the latter case 
though objection was not taken in the 
lower Courts the trial was held to have been 
without jurisdiction, Kuppuswami Atyar 
v. Suppan Chetty (8), quoted on the other 
side is distinguishable because the re- 
ceiver had an independent duty thrown 
on him to grant pattas, and was liable 
to be sued under the Act for his failure 
to do so. There is, however one line of 
argument which appears.to me conclu- 
sive against the appellant. The rule for- 
bidding the bringing of a suit against a 
receiver is a mere procedure of court not 
resting on any statutory authority, where- 
as the right to bring the suit with re- 
gard to the claim under O. XXI, r, 63, 
Civil Procedure Code, 1908, is a statu- 
tory right: Pokker v. Kunhammad_ (9) 
and Din Mahomed v. Unna Dutta Hans 
Raj (10), a Lahore case, follows Madras. 
Jt is there laid down that a statutory 
right to sue cannot be defeated by any 
rule of practice. In Raja of Ramnad v, 

(5) 59 Ind. Cas, 568; A 1 R 1920 Mad, 709; 43M 


(6) 10 O 1014 
(7) 110 Ind, 


8) 30 M 505; 17 ML J 483. 

951 Ind, Cas. 714; A IR 1919 Mad, 257;42 M 
143; 25 M LT 47; (1919) MW N 39; 9.L W 138; 36 
M LJ 231, 

(10) 135 Ind. Cas, 118; AIR 1931 Lah, 430; 32 P 
L R 201; Ind, Rul, (1931) Lah, 742, P 


Uas. 622; A I R 1928 Rang. 175; 6 R 
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Subramaniam Chettiar (11) at p. 483* 
it has been held that a suit under O. XXI 
r. 63, is a continuation of those procee- 
dings, and it would certainly appear to be 
very inequitable if a receiver disturbs a 
person in possession by taking action 
in execution that the latter should be 
deprived of his right and of the suit 
allowed under O. XXI, r. 63, unless he 
first obtains permission to sue, I, there- 
fore, agree with the lower Appellate Court 
that permission to sue the receiver is not 
necessary, and even if it is necessary I 
hold the sanction given by the Subordi- 
nate Judge is sufficient. Therefore, as 
regards the property falling to the share 
of Samiyappan Chettiar the appeal is al- 
lowed with costs, and it fails as regards 
Thandavan Chettiar’s share and is dis- 
missed with costs, 

A. Order accordingly. 
(11) 116 (nd. Cas. 827; A L R1928 Mad. 1201; 52 M 
465; 30 L W 36 

*Page of 52 M.—[Bd.] 





SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Suit No. 120 of 1930 
July 5, 1933 
RUPOHAND, A. J. O. f 

SHAGANLAL AND OTHERS PLAINTIPFS 

ù versus 
HARIRAM TILOOMAL AND oTHExs— 
DEFENDANTS. 

Court-fees—Tenants in-common—Suit for partition 
~ Defendants asking. for account of rents —Valuation 
of relief—Necessity. of—Court-fee, if to be paid on 
such relief—Fraud—Decree challenged on ground of 
fraud —Specific plea and proof, necessity of. 

if fraud is relied upon for the purpose of vacating 
a decree, the fraud must be specifically pleaded 
and proved. : 

The plaintiffs and the defendants were tenants-in- 
common in certain property. The plaintiffs filed a 
suit for partition of the property. The defendants 
said in their written statements that the p.aintifis 
had been managing the property and recovering the 
rents and that they should give account of the rents. 
But they did notvalue their relief for account 
of the rents or pay court-fee thereon : 

Held, that if the defendants wanted an account of 
rents in that suiton the ground that the plaintiffs 
as agents were liable to account, it was incumbent 
upon them to value their relief and to pay necessary 
court-fee. Pare 

Messrs. Srikishin Das H: Lula, for the 
Plaintiffs. 

Mr. Suganlal Hlussanand, for the Defend- 
ants. 

Order.—The plaintiffs and the defend- 
ants are, tenants-incommon in’ certain 
property. The plaintiffs have filed this 
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suit for partition of that property. In 
their written statement the defendants said 
that the plaintiffs had been managing the 
property and recovering the rents and that 
they shoutd give account of the rents. 
They did not value their reliefs for account 
of the rents `or pay court-fee thereon, No 
issues were framed in the suit but after 
some time the parties stated to the court 
that a consent preliminary decree be passed 
for partition of the property and the fol- 
lowing consent order was then made: 

“By conseat preliminary decree for partition accord- 
ing tothe shares specified in the plaint. Messrs. 
Srikishindas 4 Suganlal are appointed Uommissioners 
to effect partition The institution fee to come ‘out 
of the estate. The rest of the costs to be borne by 
the parties themselves. Report intwo months, No 
notice to Commissioners." 

The Commissioners proceeded with the 
matter. After some time there was’ some 
misunderstanding between them. It was, 
then that Mr. Srikishindas Lulla filed an 
application dated April 19,1933, that. is 
to say, nearly fourteen months after the 
passing of the preliminary decree, praying 
that anew Commissioner be appointed in 
view of the unwillingness expressed by 
Mr. Suganlal to proceed with’ the com- 
mission. In consequence of that application, 
the Official Commissioner was substituted 
asa Commissioner in place of both these 
gentlemen. On June 10, 1933, Mr. Sugan- 
lal filed the present applicationasking for 
interim stay of proceedings béfore the 
Commissioner and prayed that an issue 
be raised with regard to account of rents. 
His complaint is that there was a private 
understanding between the parties that 
the Commissioners will not only divide the 
property but will also go into the account 
of rents recovered by the plaintifis and 
give directions in respect thereof, and 
that a fraud had been practised upon the 
defendants in making them agree to. a 
consent decree being passed and then re- 
fusing to go into the account. It is this 
application that I am dealing with at pre- 
sent. It isa well settled principle of law 
that if fraud is relied upon for the purpose 
of vacating a decree, the fraud must be 
specifically pleaded and proved. But in 
the applicat.on there are only vague state- 
ments with regard to the alleged fraud. 
At different times different persons have 
been said to be parties to it. It is how- 
ever not necessary for me to ask the 
applicants to specify the particulars of 
fraud, as I think their remedy, if any is by 
a separate suit. Ifthere was any fraud, 
it is open lo Mr. Suganlal to file a suit 
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to have the 
ground. 

As a consent decree was passed, there 
was noobligation upon the court to frame 
issues and therefore it is futile for the 
learned Advocate to contend that the 
court has failed to perform its obligation 
of framing issues. Before issues are now 
framed, the decree has to be set aside. 
There is another ground also why this 
application cannot be entertained. The 
plaintiffs never asked for accounts and 
were not prepared to render accounts. 
Their liability to render accounts was as 
agents. Their cause of action with regard 
to partition of property was different. 
They did not want to remain as tenants-in- 
common and they asked for partition. If 
the defendants wanted an accountof rents 
in that suit on the ground that the plain- 
tiffs as agents were liable to account, it 
was incumbent upon them to value their 
relief and to pay the necessary court-fee. 
This they had not done and even up to 
now thereis no application made to me 
to amend their written statement by 
specifying the claim, if any, in respect 
of the account for rents and by paying the 
necessary court-fee on such claim. 

Mr. Suganlal has stated that if the de- 
fendant filed a separate suit for accounts 
they might be met with a plea of res judi- 
cata. It is difficult to see how any such 
plea can be raised. Apart from this, 
Mr, Srikishandas has stated on behalf of 
his clients that they undertake that no 
such plea would be raised and that this 
statement may be treated and pleaded 
by the defendants as an estoppel in the 
eventof such a plea being raised. 

The proper remedy of the defendants 
appears tobe by a separate suit. I ac- 
cordingly, dismiss this application and 
direct the Commissioner to submit his 
report, 

N. 


decree vacated on that 


Application dismissed. 





LAHORE HIGH COURT 
Civil Revision Petition No. 722 of 1932 
October 23, 1933 
Datir SINGH, J. 
ABDUL SALAM -—JUDGMENT-DEBTOR — PETI- 
TIONER 


versus 

JOTI PARSHAD AND AnoTHgsr—DEcREE- 
HOLDER AND AUCTION-POROHASERS — OPPOSITE 
. — PARTIES. Pee i 
Civil Procedure Code {Act V of 1008), 0. XXI, 
r. 9—-Sile proclamation nat giving bsundaries of 
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house correctly—Everybody recognising house. from 
Municipal number—Sale, if can be set aside. 

Where the boundaries of a house to be sold were 
not correctly given inthe sale proclamation but it 
was found that this made no difference to the bid- 
ding and that everybody could recognise the house 
from the Municipal number: 

Held, that the sale could not be set aside. 

©. R. P. from an order of District 
Judge, Delhi, dated May 30, 1932. 

Mr. Muhammad Tufail, for the Peti- 
tioner. 

Judgment.—The only point urged by 
the learned Counsel is that the boun- 
daries were not correctly given in the 
sale proclamation. The learned District 
Judge considers that this fact made no 
difference to the bidding and that every- 
body could recognise the house from the 
Municipal Number and that there is evi- 
dence to this effect. I, therefore, see no 
ground for revision and dismiss the ap- 
plication. No order as to costs, 

Ne Application dismissed, 





ALLAHABAD HIGH COURT 
First Civil Appeal No, 126 of 1929 
. May 2, 1933 . 
NIAMATULLAH AND RACHHPAL SINGA, JJ. 
MOTI LAL—APPELLANT 
versus 
RADHEY LAL AND OTENRSI—RESPONDENTS 

Transfer of Property Act (IV of 1882), ss.8, 6 \e)~ 
Right to recover uncertain amount—Whether a debt — 
Transferability of right—Mere right to sue—Limita- 
tion Act (IX of 1908, Sch. I, Arts. 62, 89—Suit for 
accounts between principal and agent—Whether 
governed by Art. 89. 

A right to recover an uncertain amount cannot be 
said to be a debt, The right to damages accruing after 
the occurrence of a breach is not an actionable claim 
within the meaning of s, 3, Transfer of Property Act, 
but is a mere right to sue, the transfer of which 1s pro- 
hibited by 5.6 (e) [p. 532, col, 2.] 

[Oase law discussed } 

Article 89, Limitation Act applies tosuits for accounts 
between principalandagent, and the period begins to 
run from the date on which accounts are demanded and 
refused during the continuance of the agency; or from 
the date on which the agency terminates: Article 
62, does not apply to the case. Subha Rowy, Rama 
Row (10), referred to. (p. 534, col. 2]. 

Dr. K. N. Katju, Messrs. S. B. L. Gaur 
and R. K. S. Toshmiwal, for the Appellant. 

Messrs. K. Verma and Ambika Prasad 
Dube, for the Respondents. f 

Rachhpal Singh, J. —Thisis a plaintiff's 
appeal arising out of a suit for rendi- 
tion of accounts. The defendant, second 
party, a firm styled Mithu Lal-Gopal 
Dass purchased 1153 bags of wheat, 9 
bags of arher and 4 bags of gram on 
different dates between June 14 and 
July 9, 1924, through tho agency ‘of the 
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defendants, first party, a firm styled Go- 
bind Ram-Brij, Lal and carrying on busi- 
ness as commission agents, These goods 
were sold by the firm of Mithu Lal. The 
trial Court has found that in respect of 
this transaction, a sum of Rs. 1,771-13-6 
remained due to the firm of Mithu Lal- 
Gopal Dass from the firm Gobind Ram- 
Brij Lal. This finding of the learned 
Subordinate Judge has been accepted by 
both the parties in this court. Between 
July 5, and September 15, 1924, the 
firm of Mithu Lal purchased 887 bags of 
wheat on the various dates through the 
agency of the firm of Gobind Ram-Brij 
Lal. The dispute between the parties is 
mainly confined to this second transac- 
tion. Mithu Lal, plaintiff, in the case is 
an assignee of the interest of the firm 
of Mithu Lal-Gopal Dass under a deed 
of assignment dated February 1, 1928. 

The plaintiff's case was that on Fe- 
bruary 19, 1925, the firm of Mithu Lal 
Gopal Dass sent telegraphic instructions 
to the firm of Gobind Ram-Brij Lal direc- 
ting them to sell the 887 bags of wheat. 
These instructions were not complied 
with. On the other hand, the firm of 
Gobind Ram-Brij Lal wrongly asserted 
that the goods had already been sent to 
Calcutta and sold there under the in- 
structions of the firm of Mithu Lal. The 
plaintiff sued to recover the following 
items: . 
i 1. Rs. 1,800 on account of the first transac- 
10n. 

2 Rs. 2,100 on account of the second transaction 
relating to 887 bags of wheat. The plaintiff calcu- 
lated his profits with reference to the rate at which 
wheat was sold in Sambhal town on February 19, 
1925, the date on which the firm of Mithu Lal 
had given instructions for the sale of 587 bags to 
the firm of Gobind Ram by wire. 

8. Rs. 75 on account of the price of nine bags 
of arher. . 

4. Re. 40--10—0 on account of the price of four 
bags of gram. 

5, Rs. 1, 075 by way of interest at twelve annas 
per cent. per mensem, 
` Total Rs. 5,090-10-0. 

__ The claim was resisted by the firm of 
Gobind Ram-Brij Lal. The principal 
defence was that 887 bags of wheat had 
been_sold by the contesting defendants 
in November, 1924 and January, 1925, 
under the orders of the firm of Mithu 
Lal-Gopal Dass. The goods were sent 
to Calcutta under the supervision of 
Mithu Lal himself and were sold there. 
At the time, the prices of grain had 
gone down and the sales were made at 
‘a loss. Later on the prices rose and go 
the firm. of Mithu Lal, dishonestly and 
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in order to evade the loss, sent a wire 
saying that 887 bags of wheat should be 
sold. The contesting defendants asserted 
that accounts were explained to the firm 
of Mithu Lal and that only a sum of 
Rs. 356-1-3 was due, that the plaintiff had 
purchased a mere right to sue which was 
not transferable under the provisions of 
s. 6, Transfer of Property Act and 80 
the plaintiff was not entitled to maintain 
the suit and that the suit was not with- 
in limitation. The learned Subordinate 
Judge came to the conclusion that out 
of the &87 bags relating to the second 
transaction, 864 were sold by the firni 
of Gobind Ram under instructions from 
the firm of Mithu Lal. According to 
his view, the plaintiff, the assignee of 
the firm of Mithu lLal-Gopal Dass was 
entitled to recover from the firm of 
Gobind Ram the price of 28 bags of 
wheat and Rs. 356-1-3. But he held that 
the assignment in favour of the plain- 
tiff by the firm of Muithu Lal-Gopal 
Dass was not valid, and he, therefore, 
dismissed the suit. On the ‘question 
of limitation, he held that the suit was 
within limitation. The plaintiff has come 
in appeal to this court. In dealing with 
the first transaction, the learned Subordi- 
nate Judge has taken into account the 
price of- four bags of gram,9 bags of 
arher and 353 empty bags. As already 
remarked, he held that only a sum of 
Rs. 1,771-13-38 was due to the plaintiff 
in respect of the first transaction. Both 
sides accept this position. The real dispute 
between the parties is about 887 bags 
of wheat. What Ihave to see is whether 
the finding of the court below about the 
sale of 864 bags is correct. I may state 
here that when the firm of Mithu Lal 
started purchasing grain through the 
agency of the contesting defendants, they 
had deposited a sum of Rs, 1,800 as 
cover or margin money. The purchases 
were made by the contesting defendants. 
To the sellers of the grain the contest- 
ing defendants were liable for the price. 
887 bags of wheat have been pur- 
chased on different dates between 
July 5 and- September 15, 1924. At 
the time, wheat was selling at the 
rate of seers 6 and 2 chhataks per 
rupee. The evidence of Radha Kishen, 
one of the contesting defendants, is 
that after this purchase, the rates began to 
fall. In November 1924, the rate of wheat 
had become cheap. It was being sold 
at 6 seers and ll or 12 “chhataks per 
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rupee. To the same effect, we have the 
evidence of Ram Prasad, the munim of 
the contesting defendants, who says 
that the rates had begun to fall. I do 
not see any reason for not accepting this 
statement of these two witnesses. 

_ The contesting defendants keep a bahi 
in which extracts of letters sent by 
them are noted. At p. 71 of the paper 
book, extracts from two letters are given. 
One is from a letter dated October 5, 
1924, In this letter, which was sent to Mithu 
Lal-Gopal Dass, the contesting defend- 
ants ask that a sum of Rs. 3, 000 be sent to 
them. Information is also conveyed that 
“worms have begun to eat into your 
wheat.” Radha Kishen, defendant, in his 
evidence’ says that the demand for 
Rs. 3,000 was made after 232 out of 887 bags 
had been sold but this appears to be 
incorrect. The second letter is dated 
October 21, 1924. In this letter, again 
a demand is made for Rs. 3,000. The 
firm of Mithu Lal is also warned that 
if the demand is not complied with then 
the wheat lying would be sold at market 
rate, Mithu Lal admits having received 
the two letters of which the extracts are 
printed at p. 71 of the paper book. 
The evidence of Radha Kishan, defen- 
dant, and Ram Prasad munim goes to 
show that when these letters were writ- 
ten, the rates had gone down and as 
the firm of the contesting defendants had 
invested a large sum of money in 
purchasing wheat for the firm of Mithu 
Lal, they were anxious and so the firm 
demanded that Mithu Lal should send an- 
other sum of Rs. 3,000 as margin. 
At p. 50 of the paper book, we have 
a post card sent by Mithu Lal to the 
contesting defendants on October 15 
1924. In this Mithu Lal shows keen in- 
terestin ascertaining the current market 
rates and informs the contesting defen- 
dants that he would arrive at Sambhal 
as soon as the railway line was re-open- 
ed. We are told that in that month 
there had been ʻa breach in the railway 
line to Sambhal owing to heavy floods. 
These three documents clearly go to 
-show that both pore were anxious about 
as the 


the grain rates were going 
. down, 
The evidence produced in the case 


establishes that the contesting defendants 
sent to Calcutta for sale 232 bags of 
wheat in the month of November, 1924 
and 632 bags in January, 1925. Total, 
864 bags. The question to be .decided is 
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were sold according to 
the instructions of the firm of Mithu Lal 
as alleged by the contesting defendants. 
In my opinion, the learned Subordinate 
Judge has given good reasons for hold- 
ing that it was proved that these bags 
had been sent to Calcutta for sale 
under the orders of the firm of Mithu 
Lal-Gopal Dass. Radha Kishen, defen- 
dant No. 1, and Ram Prasad, munim, 
stated that these bags were sent to 
Calcutta under the personal supervision 
of Mithu Lal who had himself gone 
to. Sambhal and had orally asked the 
contesting defendants to send the bags 
to Oaleutta for sale. [His Lordship 
considered the evidence, and proceeded]. 
For the reasons given above, I am of 
opinion that the finding of the learn- 
ed Subordinate Judgeto the effect that 
bags of wheat were sent to Calcutta by 
the contesting defendants with the oral 
permission of the firm of Mithu Lal- 
Gopal Dass and under its personal super- 
vision is correct and should be affirmed. 
The contesting defendants have proved 
that 864 bags of wheat were sent to 
Calcutta in November, 1924 and 
January, 1925, under the instruc- 
tions of the firm of Mithu Lal-Gopal Dass. 
They further wished to show that out of 
the 887 bags belonging to Mithu Lal, 28 
bags of wheat had been eaten up by moth 
larvae. The learned Subordinate Judge 
did not allow the contesting defendants to 
produce any evidence to prove that 28 bags 
of wheat were eaten by moth larvae as no 
such ‘plea had been taken in the defence. 
Now, it appears to me that the probabilties 
are that some wheat must have been eaten 
up by moth larvae because we find that in 
the letter which was written to Mithu Lal 
on October 5, 1924, it was mentioned that 
moths had begun to eat his wheat. But I 
think that as no such plea had been taken 


„in the written statement, the Court below 


was justified in not allowing the defendants 
to make out a case not set out in the 
statement. So, the contesting defendants 
are liable to account to the plaintiff for 
the price of 28 bags of wheat in addition 
to the sum of Rs, 356-1-6 admitted to be 
due. . ; 

The next question for consideration in 
this case is whether the plaintiff, an assignee 
of the firm of Mithu Lal-Gopal Dass, has - 
aright to sue. The contention raised by 
the contesting defendants is that the plaintiff 
had purchased a bare right to sue which 


. could . not be transferred in view of 
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the previsions of s 6, cl. (e) 
Transfer cf Property Act, and so he is 
not competent to maintain the euit. 


The plaintiff contended that what had been 
assigned tohim by his assignors was a debt 
due to them from their agents on account 
of transactions of sales and purchases, and, 
as such, it wasan actionable claim which 
could be transferred. The learned Subor- 
dinate Judge accepted the contention of 
the defendants and dismissed the suit. 
Before dealing withthe legal aspect of the 
question, itis necessary to look into the 
terms of the deed of assignment in order tu 
see what the subject-matter of the assign- 
ment was. The deed of assignment (pp. 
56 and 57) recites that the assignors, were 
‘assigning their right to the profits in the 
second transaction and in the accounts and 
advance of the first transaction. The claim 
of the assignors, as against the contesting 
defendants, is valued in the deed at 
Rs. 5,100 and the sale of the claim is made in 
favour of the plaintiffor a sum of Rs. 3,000. 
It is stated in the deed that ihe assignors 
‘several times asked the contesting defen- 
dants to render an account but this demand 
was not acceded to. After a perusal of the 
deed, Iam of opinion that so far as the 
assignment of the right of the assignors 
in respect of the first transaction is con- 
cerned, the plaintiff is entitled to maintain 
the suit. The assignors had. purchased 
‘some grain throughthe contesting defend- 
ants, They also deposited some cover 
money with the defendants. The grain 
was sold. The sale money was deposited 
with the defendants. The assignors were 
‘entitled to recover from the contesting de- 
fendants an ascertained amount. The as- 
_bignors assigned to the plaintiff an actionable 
“claim or, in other words, a debt which they 
were quite competent to do. ' 


Asregards the assignment of the assignors’ 
rightin respect of the second transaction, the 
case stands on a different footing altogether. 
Sometime after the first transaction, the 
firm of Mithu Lal-Gopal Dass purchased 
more wheat (887 bags) through the agency 
of the contesting defendants. At the time 
of the assignment under which the plaintiffs 
come to Court, the assignors asserted that 
the commission agents had wrongfully sold 
these bags without théir authority. The 

‘ assignors believed that on taking account 
a sum of money would be found due to them, 
In para. 16 of. the plaint it isstated: 

“The defendants first party were repeatedly asked 
to render an account and: to pay the remaining 
amount due to the defendants second party, of which 
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the plaintiff is the owner by virtue of the sale-deed 


after deducting the amount of commission expens2s’ 
etc, But they did not render the amount at all..... 


It appears that so far as the second 
transaction is concerned, what the plaintiff 
purchased was “a right to sue for damages 
after settlement of account.” It is true that 
in ihe sale deed, the assignors have given 
an estimated value of their claim. But 
that fact, by itself, cannot convert a mere 
right to sue intoan actionable claim. In 
substance the sale was ofa right to sue for 


.damages which might be found due in case 


the allegations of the plaintiff about the 
alleged breach of contract were true. Under 
the Transfer of Property Act, an actionable 
claim can be transferred. An actionable 
claim means a claim to a debt. In its 
primary senses a debtis a liquidated money 
obligation, and it is an essential feature of 
an action for debt that it should be for a 
liquidated or a certain sum of money. I ap- 
prehend that a right to recover an uncertain 
amount cannot besaid to be a debt. Inthe 
case before us, the deed of assignment and 
the frame of the suit goto show that what the 
plaintiff claims i3}, so far as the second 
transaction is concerned, damages, unas- 


-certained at the time of the institution of 


the suit, resulting from a breach of contract 
on the part of the contesting defendants. 
The question as to whether or no, the plaint- 
iff was entitled to recover any damages 
depended on his allegation that the contest- 
ing defendants had sold the godds without 
getting the instructions of the assignors. 
Till the establishment of that point in 
plaintiff's favour, it could not be known-as 
to whether any damages were due tohim at 
all. So, it cannot be said that what was sold 
tothe plaintiff under the assignment was 
an actionable claim as defined in 8. 3, 
Transfer of Property Act. . 


The next point that arises for considera- 
tion is whether the transfer of a right to 
sue to recover unascertained damages for 
a breach of contract offends against the pro- 
visions of s. 6, cl. (e), Transfer of Property 
Act. Clause (e), s. 6, Transfer of Property 
Act, lays down that a mere right to sue 
cannot be transferred. The contention rais- 
ed by the learned Counsel for the appel- 
lant is that a right to recover damages 
arising out of a breach of contractis ca- 
pable of a valid transfer and does not 
offend against the provisions of s. 6, cl. (e), 
Transfer of Property Act. In support of 
his contention, the learned Counselfor the 
appellant has cited some rulings. The first 
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ruling relied upon by him is the one report- 
ed as Churamoni Mandal v. Rajindra 
Kumar, 42 Ind. Cas, 390 (1). It isa Calcutta 
case, It was laid down init that: 

“The right to recover moner, which might be 
found due on taking accounts from an agent, was 
nota mere right to sue within the meaning of s. 6, 
ol. (e), Transfer of Property Act, but was an 
actionable claim which was capable of transfer and 
the transferee could maintain a suit in his own 
name against the agent for the recovery of such 


amount as might be found due on taking accounts 
from him,” 


There can be no- doubt that the view 
taken in this ruling supports the conten- 
tion of the learned Counsel for the plaintiff- 
appellant. The next case on which the 
appellant relies is reported in Nagappa v. 
Badri Dass (2). A careful perusal of this 
case would show thatas a matter of fact it 
does not support the contention of the appel- 
lant. Rather, it goes against him. At 
p. 4104, we find the following observations: 

“So, on the uncontradicted evidence before the 
Judge, I think, he was entitled to find that in 
fact the amounts were ascertained and a sum 
was arrived at between the parties. That being so 
that to my mind would mean apart from any 
authority, that there was here an ascertained sum 


duefrom the defendants to the plaintiffs, in other 
words, a debt,” 


7. Dealing with the view taken in a Calcutta 
case, Abu Mahomed v. S. C. Chander (3), 
the learned Judge made the following obser- 
vations : 

“This was held merely to be a claim for unliqui- 
dated damages for breachof contract and therefore, 
not assignable. ‘lhere to prove the claim, ` the 
market price at the date of the breach would have 
to be ascertained and this might involve calling 
several witnesses.” ` 


From these observations it would be clear 
that the learned Judge who decided that 
case was of opinion that a claim for ùnli- 
quidated damages could not be assigned. 
Having regard to the facts of the parti- 
‘cular case before him, he arrived at the 
‘conclusion thatit was a casein which the 
plaintiff had assigned a debt already due. 
It must, therefore, be held that this ruling 
‘is no authority for the contention put for- 
ward on behalf of theappellant. Reliance 
was placed on Jagat Chunder Roy v. Iswar 
-Chunder (4). But, in my opinion, that case 
has no bearing on the point in issue. What 
the case decided in that case was that the 
share of a partnerin the partnership busi- 
ness was saleable property within the 
meaning of those words in s. 266, Civil 


(1) 42 Ind. Oas. 390. 

(2)127 Ind, Cas. 410; A I R 1930 Rom. 403; 32 
Bom L R 894; Ind. Rul. (1930) Bom. 586 

(8) | Ind, Cas. 827; 36 O 345; 13 O W N 384. 

(4) 200 693. : 

“Page of AIR 1930 Bom.—[H#d] 
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Procedure Code and could be attached 
and sold by an execution creditor in exe- 
cutionof a decree against that partner, 
The next case relied uponby the learned 


‘Counsel for the appellant is the one reported 


in Madho Das v, Ramji Patak (5). In that 
case, it was heldthat when money is due 
by an agentor vendee to his principal or 
vendor, the principal's or vendor's claim 
against his agent or vendee may be attached 
and sold in an execution of a decree 
against the principal or vendor as a debt 
under s, 266, Civil Procedure Code and it 
is not necessary that the exact amount due 
tothe principal or vendor should be as- 
certained prior to attachment or sale, In 
the course of the judgment, the. learned 
Judges who decided that case made the 
following observations : 

“What was attached here was in our opinion,a 
debt: although the amount of the debt was unag- 
certained, it was capable of being ascertained, and 
as such debt,it wasattashable unders. 266, Oivil 
Procedure Gode ; it wasnot a mere right to sue for 
damages which would have been excluded from 
attachment by the proviso of that section.” 

In my opinion, the ruling reported in 
Maaho Das v. Ramji Patak (5), is not 
applicable to the case before us. That 
was not a case in which the claim was to 
recover unascertained damageson a breach 
of a contract. It may also be pointed 
out that at the time that case was decided, 
the law on the point was somewhat 
different. According to the repealed s. 130, 
Transfer of Property Act, for which the 
present definition ins. 3 was substituted 
by the Amendment Act II of 1900, s. .2, 
any claim which could be recognised by 
the courts as affording grounds ‘for relief 
was an actionable claim. It appears to 
me that according to the definition of the 
actionable claim, as givenins. 8, Transfer 
of Property Act, now, the right to 
damages accruing after the occurrence 
of a breach is not an actionable claim 
but a mere right to sue. Before the 
Amendment Act IL of 190), cl. (e), s. 3, 
Transfer of Property Act, laid down that 
a mere right to sue 

Ws compensation for a fraud or for harm illegally 
cause 

could not be transferred. After the 
amendment of 1900, cl (e), s. 6, Transfer 
of Property Act, is differently worded. 
The clause, asit now stands prohibits the 
transfer of a mere right to sue. 

Now, let us turn to the rulings cited 
on behalf of the respondent. The lead- 
ing case onthe point, on which reliance 
has been placed, is reported in Abu 

(5) 16 A 286; A W N 1894, 84. 
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Muhammad v. S. C. Chunder (3) in 
which it was held that a claim for 
damages for- breach of contract, after 
breach, was not an actionable claim 
within the meaning of s. 3, Transfer of 
Property Act, and therefore, could not 
be transferred. The next case relied on 
is the one reported in Jewan Ram v. 
Ratan Chand Krishan Chand (6). In 
this case, the learned Judges held that 
there was authority both English and 
Indian for the view that a claim to un- 
liquidated damages for breach of con- 
tract was not assignable. At one place 
in the judgment, we find the following 
observations: ` 

“ “Moreover, when an ordinary commercial con- 
tract for sale of goods has been broken and sub- 
sists only for the purposes of enforcing a claim to 
damages, it is to my mind dificult to say that 
the right to damages is standing by itself, any- 
thing more thana mere right to sue, a right which 
is not incidental to property but is incidental to 
-abstract right in respect of contracts comparable 
‘to the abstract rights to personal safety and im- 
munity from fraud in the region of torts,” 


The next case relied on is reported in 
Khetra Mohan Das v. Biswa Nath Bera 
(7), A Bench of two learned Judges of 
the Calcutta High Court decided that a 
right to take accounts and to recover 
such sums as may be found due was not 
assignable, being a mere right to sue 
within the meaning ofs. 6, cl. (e), Transfer 
of Property Act. The same view was 
taken by the Bombay High Court in the 
‘ease reported in Hirachand Amichand v. 
Nemchand Fulchand (8) and by the Punjab 
Chief Court in Janglimal v. Pioneer 
Flour Mills (9). On a review of the autho- 
rities cited before us, I am of opinion 
‘that the correct view is that a claim 
for unliquidated damages for breach of 
contract, after the breach, is not an 
“actionable claim,” within the meaning 
of s. 8, Transfer of Property Act, and 
cannot be transferred because of the 
provisions of cl. (e), s. 6, Transfer of 
Property Act. For the reasons given above 
I hold that the deed of assignment, so 
far as it relates to the transfer of the 
assignor’s right in respect of the first 
transaction, is good and valid. It is 
invalid in respect of the transfer of the 


ga 70 Ind. Oas. 498; A I R1921 Cal. 7905 :6O0OWN 


(7) 82 Ind. Oas. 411; A IR 1924 Cal. 1017; 51 O 972; 
28 OW N 894; 40 OL J 79. 

(8) 73 Ind. Oas. 465; AIR 1923 Bom. 403; 47 B 719; 
25 Bom L R 445, 

(9) 27 Ind, Oas. 115; A IR 1914 Lah. 510; 106 P R 
1914; 242 P L R 1915. 
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assignors’ right about the second trans- 
action. ` : 

On behalf of the contesting defen- 
dants, it was urged that the suit of the 
plaintiff was not within limitation as it 
was governed by Art. 62, Limitation 
Act. It was said that the agency ter- 
minated on January 29, 1925, when the 
plaintiffs’ assignors are said to have been 
informed of the sale of the last lot of 
wheat bag. In my opinion, Art. 62, 
Limitation Act, is not applicable to the 
case. In Subha Row v. Kama Row (10) 
it was held that Art. 62 could only 
apply to cases where a definite sum of 
money had been received by the defend- 
ant and which he was to hold for the 
use of the plaintiff, and that it was not 
applicable to cases where the defendant 
was asked to account for moneys and 
where the person collecting was entitled 
to jast allowances. In my opinion, the 
learned Subordinate Judge was right in 
holding that Art. 89, Limitation Act, 
applied to the case in suits for accounts 
between principal and agents. It has 
been found that the contesting defendants 
credited the plaintiff's assignors with the 
proceeds of sale of nine bags of arher on 
September 26, 1925. Thusit will be seen 
that till at least that date the agency did not 
terminate. The suit having been instituted 
within three years from that date is within 
limitation. 

Under Art. 89,the period begins to run 
from the date on which accounts are demand- 
ed and refused during the continuance of 
the agency or from the dateon which 
the agency terminates. The defendants 
contended that the agency terminated on 
January 29, 1925, when the plaintiff's as- 
signors were told .about the sale of the 
last lotof the wheat bags. But this plea 
is not correct. The evidence of Ram 
Prasad, the munim of the defendants, is 
that several days after the sale of the bags in 
Calcutta Mithu Lal went to the defendants 
and when he was offered Rs. 356 he did 
not take itsaying that he would transact 
further business with them: Seep. 27 of 
the paper book. In view of this statement 
of Ram Prasad, it is not correct to contend 
that the agency had terminated on January 
29, 1925. The contesting defendants had 
not given any evidence to prove the exact 
date on which, according to them, the 
agency terminated. So, it will be taken 


(10) 32 Ind. Cas. 899; 40 M 291; 32 L W 192; 19 M 
L T 134; (1916) 1M W N 188; 30 M LJ 341, 
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that the agency continued till the demand 
for accounts made by the assignors of the 
plaintiffs on March 2, 1925, was refused. 
The suit is therefore within limitation. The 
learned Subordinate Judge has found that 
about the first transaction a sum of 
Rs. 1,771-13-3 is due to the plaintiff. But 
the defendants have established that the 
wheat purchased by the assignors of the 
plaintiff at the time of the second transac- 
tion was sold ataloss. They are entitled 
to claim an equitable set off in respect of 
such loss. The plea of set offisa good 
ground for defence. If established it affords 
an answer to the plaintiff's claim wholly or 
pro tanto. In the case before us the con- 
testing defendants have proved by their 
account books that on taking accoūnt in 
respect of both the transactions only a sum 
of Rs. 356-1-3, is due tothe plaintiff. The 
plaintiff is entitled to recover this sum 
from the contesting defendants together 
with the price of 28 bags of wheat not 
accounted for by the defendants. The 
price of these 28 bags of wheat (each con- 
taining 24 mds.) according to the rate 
agreed upon by the parties comes to Rs. 553 
(see the statements of the Pleaders for par- 
ties at p. 19). Thus thetotal amount due to 
the plaintiff from the contesting defendants 
comes to Rs. 909-1-3. The plaintiff is, in my 
opinion entitied to a decree for this amount. 
1 therefore allow the appeal, modify the 
decree of the court below and grant the 
plaintiff a decree for Rs. 909-1-3. The rest 
of his claim stands dismissed. The plain- 
tiff and the contesting defendants will 
pay and receive costs in both courts accor- 
ding to their success and failure. 
Niamatullah, J.—I agree. 
N. < Decree modified. 


PATNA HIGH COURT ` 
Criminal Revision No. 7 of 1933. 
October 30, 1933 
AGARWALA, J. 
SHEOPAL SINGH —COuPLAINANT— 
PETITIONER 


VETSUS 
MAHENDRA NARAIN SINGH AND OTAERS 
— OPPOSITE PARTIES 
Criminal Procedure’ Code (Act V of 1898), s 476— 
Order withdrawing complaint- Revision against 
order—Interference in revision—Whether proper in 
absence of proof of want of jurisdiction or lower 
Court having acted in excess of jurisdiction—Civil 
Procedure Code (Act V of 1908), s. 115, 
Where the District Judge considering it undesir- 
able that proceedings under s. 476, Criminal Pro- 
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cedure Code, should be initiated at the instance of 
a private party, makes an order withdrawing the 
complaint, an application for revision against the 
order is governed bys. 115, Civil Procedure Code 
and cannot be interfered with in the absence of 
proof that he had no jurisdiction to pass the order 
or that he had acted “in excessof his jurisdic- 


tion. 
Cr. R. from an order of the District 


Judge, Gaya, dated July 13, 1933, allow- 
ing an appeal against the order of the 
Munsif, Third Court of Qaya, dated April 
23, 1932. 

Messrs. Nurul Haq and Ghulam Muham- 
mad, for the Petitioner. 

Messrs. S. P. Varma and Rai T. N. 
Sahay, forthe Opposite Parties. 

Judgment.—The petitioner obtained a 
decree in the court of the Munsif of Gaya, 
setting aside an ex parte rent decree 
which had been obtained by the opposite 
party. Six months later the petitioner 
applied to the Munsif under s. 476 of the 
Code of Criminal Procedure for the prosecu- 
tion of the opposite party under B. 193 of 
the Indian Penal Code. The Munsif ordered 
a complaint to be filed under that section. 
In appeal that order has been set aside 
by the District Judge of Gaya. The view 
of the learned District Judge was that it, 
was not inthe interest of justice that the 
prosecution should proceed. The learned 
Judge also considered that it was undesira- 
ble that a prosecution under s. 476, 
Criminal) Procedure Code, should be ini- 
tiated after a long lapse of time, and 
applyingthe decision of Wort, J.,in Bha- 
gerath Bhagat v. Ramnarain Sahu (1) the 
learned District Judge was also of opinion 
that it was undesirable that proceedings 
under s. 476 should be initiated at the 
instance of a private party. The present 
order, withdrawing the complaint, having 
been made by the learned District Judge, 
the application in revision against that 
order is governed by s. 115 of the Code 
of Civil Procedure: Banwari Lal v. Jhunka 
(2). The learned Advocate has not attempt- 
ed to show that the District Judge had no 
jurisdiction to make the order or that. 
he has acted in excess of his jurisdiction. 

The Rule is, therefore, discharged. 

N. Rule discharged. 

(I) 120 Ind. Oas 45,4 1 R1930 Pat 191; Ind. 


Rul, (1929) Pat. 686; 30 Or. L J 1144, 
(2) 99 Ind. Cas 454;24 ALJ 217; 27 Or. LJ 278; 


A IR 1926 All. 229; L R7 A265 Or. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 166 of 1932 
October 26, 1933 
Wazir HASAN, CO. J., AND Srivastava, J. 
BACHHEY LAL—Dsrenpant—AppeLuant 
e VETSUS 
GUNDOO MAL--PLAINTIFF — RESPONDENT. 

Accounts—Suit for balance due on settlement of 
accounts—Re-opening of accounts, when cam be per- 
mitted—Fraud, whether necessary before re-opening is 
allowed. 

Where in, a suit for balance due to plaintiff on 
settlement of accounts, the defendant contends that 
there are numerous mistakes in the accounts and 
that the accounts should therefore be re-opened, if 
the court is of opinion that errors of sufficient num- 
ber and sufficient magnitude are shown, it is not 
necessary that the errors shown should amount to 
fraud. Ifthey are sufficient in number and impor- 
tance, whether they are errors caused by mistake 
or errors caused by fraud, the court has a right to 
re-open theaccounts.. Where, however, the account is 
between persona in a fiduciary relation and the 
person who occupies the position of accounting party 
that is the trustee or agent, is the defendant, it is 
easier to:open the account than it is in cases whers 
persons do not occupy that position, that is to say, 
that a less amount of error will justify the court in 
opening the account. Parties having accounts bet- 
ween them, may meet-and agree to settle those 
accounts-by the ascertainment of the exact balance, 
and if they mean to ascertain the exact balance 
it may be necessary for that purpose, and probably 
is necessary in most cases, that vouchers should be 
produced, and that all the information whichis pos- 
sessed on one side and the other should be furnished 
in the settlement of those accounts: and, if it after- 
wards turns out that thereare errorsin the account, 
itis a sufficient ground for re-opening the account and 
for setting it right. If on the other hand, persons meet 
and agree, not to ascertain the exact balance, but agree 
to take a gross sum as the balance, a sum which one 
is willing to pay, and the other is content to receive 

‘as the result of those accounts; the production of 
vouchers is entirely out of the question and errors 
jn the account are also out ofthe question. In such 
a case the accounts cannot be re-opened. Williamson 
v. Barbour (1) and Clarke v Tipping (2), followed. 
Mc Kellar v, Wallace (3), referred to, [p. 536, col. 2; 
p. 537,colh 1) | : 

S. C. A. against the decree of the Subordi- 
nate Judge, Lucknow, dated February 27, 
1932, contirming the order of the Munsif, 
North Lucknow, dated August 22, 1931. 

Mr. B. K. Dhaon, for the Appellant. 

Messrs. M. Wasim and Makund Behari 
Lal, for the Respondent. 


Judgment.—This is a defendant's ap- 
peal against the decree dated February 
27, 1932, of the Subordinate Judge of 
Lucknow affirming the decree dated 
August 22, 1931, of the Munsif, North 
Lucknow. It arises out of a suit for re- 
covery of money claimed to be due on 
the basis of a promissory note. 

The plaintiff's case was that the de- 
fendant used to purchase and sell bullion 
through him on payment of his commission 
and that the accounts were settled between 
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the parties on March 15, 1925, when a sum 
of Rs. 4,849-6-0 was found due from the 
defendant. It was further alleged that 
a subsequent accounting took place between 
the parties on January 12, 1928, when a 
sum of Rs. 4,000 was found payable to 
the plaintiff. The defendant, in order to 
meet this liability executed a sarkhat for 
Rs. 2,000 in favour of the _Tespondent’s 
sons and the pro-note in suit (Hx. 1) for 
Rs, 2,000 in favour of the plaintiff.. The 
plaintiff admitted thatthe sarkhat in favour 
of his sons had been entirely „paid off. As 
regards the pro-note in suit, he alleged 
that he had received only Rs. 500 towards 
it. He accordingly claimed a decree for 
Rs. 1,500, the balance of the principal and 
for Rs, 135-3-0 on account of interest, total 
Rs. 1,635-3-0. a . 

The defendant contested the suif on 
various grounds of which only two are 
material for the purpose of this appeal. 
One of them wasthat there were numerous 
mistakes in the account which took place 
on March 15, 1925 and January 12, 1928 
and. that the accounts should therefore 
be re-opened. The other was a plea of 
payment in respect of certain amounts 
for which credit was not given in the 
plaint. A 

Both the lower Courts rejected all the 
pleas raised in defence and decreed the - 
plaintiff's claim. : 

In Williamson v. Barbour (1), Jessel, 
M. R. remarked as follows :— f 

“The practice of the Court of Chancery, which 
of covrse ig ths practice of the High Court of 
Justice, is to consider whether the accounts shall 
be opened, or whether there shall be liberty to sur- 
charge and falsify; that is, if the court is of opinion 
that errors of sufficient number and sufficient 
magnitude are shown, it is not as 1 understand it, 
necessary that the errors shown should amount 
to fraud. If they are sufficient in number and 
importance, whether they are errors caused by mis- 
take orerrors caused by fraud, the court has a right 
to open the accounts. I have known cases for 
instance, Clarke v. Tipping (2), which we are familar 
—within which the court abstained purposely from 
using the term ‘fraud’, although I am afraid no 
other term could be properly applied That is not 
necessary But there is this to be considered, that 
when the account is between persons ina fiduciary 
relation and the person who occupies the position 
of accounting party, that is the trustee or agent, 
is the defendant, it is easier to open the account 
than it is in cases where persons do not occupy 
that position, that is to say, that a less amount of 
error will justify the court in opening the account. 

In McKellar v. Wallace (3), their Lord- 
ships of the Judicial Committee observed as 


(1) (1878) 9 Oh. D 529; 50 LJ Oh, 147; 37 LT 
698. 
(2) (1846) 9 Beay 284; 73 R R 355, 


(3)5 M I A 372; 8 Moo PO 378, 1 Eq, Rep, 309; 1 
Sar. P OJ 493; 18 E R 986; 97 R RO 
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follows: — 

“Parties having accounts between them, may meet 
and agree ito settle those accounts by the 
ascertainment of the exact balance; and, if they 
mean to ascertain the exact balance, it may be 
necessary for that purpose, and probably is. necessary 
in most cases, that vouchers sheuld be produced 
and that all the information which is possessed on 
one side and the other should be furnished in the 
settlement of those accounts; and, if it afterwards 
turns out that there are errors in the account, it is 
a sufficient ground for opening the account and 
for setting it right in a Court of Equity. 1f on the 
other hand, persons meet and agree, not to ascer- 
tain the exact balance, but agree to take a gross 
sum as the balance: a sum which one is willing 
to pay, and the other is content to receive as the 
result of those accounts; it ia obvious, that the 
production of vouchers is entirely out of the ques- 
tion, and errors in the account are so also, for the 
very object of the parties is to avoid the necessity 
for producing those vouchers, upon the assumption 
that there are or may be errors in the account so 
settled, therefore, it is eitheran account stated and 
settled, in the formal sense of that expression, or, 
it ig the case of a settlement by compromise. In 
either case it may be vitiated by fraud; in either 
ease it is good for nothing, if, either, from the col- 
lusion of the parties, upon whom circumstances 
under which the settlement takes place, it is proved 
in a Oourt of Equity, that the transaction was not 
so fairly and so fully understood between the 
parties, either from the confusion in which it was 
involved, or, from misrepresentations made on the 
one side or the other, as it ought to have been, and 
that injustice has been done to either side.” 

Both these cases were referred to_and 
followed by a Bench ofthe Allahabed High 
Court in Bhagwan Bakhsh Singh v. Damodar- 
ji Joshi (4). 

Thus the principles governing ihe de- 
cisions of the cases of this kind seem to 
be perfectly clear. It is agreed that the 
present caseisone of parties having gone 
into accounts and settled them after as- 
certainment of the exact balance. There 
is no allegation of any fraud or coercion. 
All that is alleged by the defendant is 
that the settlement is vitiated by certain 
mistakes which justify the re-opening 
of the accounts. The only alleged mis- 
takes to which our attention has been 
drawn by the learned Counsel for the 
appellants are that two payments said to 
have been made by the defendant to the 
plaintiff are not entered in the plaintiff's 
account book Ex. 67. One of these is 


a payment of Rs. 1,000 in respect of a loan, 


from Manakchand. 


The plaintiff's state- 
ment shows that he borrowed Rs. 


1,000 


from Manakchand as a loan for defen-. 


dant. Subsequently when the ‘defendant 
paid back the amount he paid it to 
Manakchand. So the plaintiff was merely 
an intermediary and it was not necessary 
for the transaction to be entered in his 


(4) 59 Ind. Cas. 20;42 A230;18 A LJ 100. 
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account book, Manakchand was examined 
as D, W. No, 1. His evidence shows that 
the transaction of loan and re-payment of 
it by the defendant is entered in his 
account book, The other payment refers 
to a sum of Rs. 10 which the defendant 
paid to one Sri Krishna on behalf of the 
plaintiff. The amount is a petty one and 
the payment was not made to the de- 
fendant directly. We therefore hold in 
agreement with the lower Courts that 
the defendant has failed to make out any 
case for the re-opening of the accounts. 

As regards the complaint that the plain- 
tiff has not given credit to the defendant 
for some payments made by him, this also 
seems to us to have no substance. The 
plaintiff in para. 19 of his replication 
had stated that the defendant had pro- 
mised to pay him Rs. 1,125 on account of 
commission. The receipt of this amount 
was admitted by the plaintiff. .The 
question was whether he was en’itled 
to appropriate it for his commission or 
whether the defendant should receive 
credit for it against the claim in suit, 
On July 22, 1931, the defendant agreed 
that if plaintiff stated on oath that he 


was entitled to dalali (commission), the 


sum of Rs. 1,125 be taken to have been 
paid by the defendant to the plaintiff as 
such. In pursuance of this the plaintiff 
stated on oath that the defendant had agreed 
to pay dalalt and that the amount of it 
had been settled at Rs. 1,125. ‘The lower 
Courts were in the circumstancés justified 
in disallowing the defendant's plea in res- 
pect of this item. The only othér item 
for which credit was claimed by the de- ` 
fendant was a sum of Rs, 750 entered in ` 
the defendant’s accounts as having been 
paid to the plaintiff. It was pointed out 
by the learned Munsif that the payment 
in question is not recorded even in the 
defendant's books as a payment with re- 
ference to the transaction in suit. It was 
admitted by the defendant that-he used : 
to borrow money through plaintiff and re- 
paid such loans through him. The learned 
Munsif after discussing the matter at 
some length came to the conclusion that 
defendant had failed to prove that the 
aforesaid payment had been made to the 
plaintiff towards the claim in suit- We 
can see no reason to disagree with this 
finding of the trial Court, 

Lastly the learned Counsel for the de~ 
fendant-appellant drew our attention to 
the report of the commissioner who had 
been appointed to examine the ‘accounts, 
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in support of his argument that the plain- 
tiffs accounts had not been regularly kept 
and that nothing was due to the plaintiff. 
No question of the examination of the 
account books arises when the defendant, 
-asheld by us above, hasclearly failed in 
making out any case for going behind the 
‘settlement arrived at between the parties 
and re-opening of the accounts. 

After the judgment had been dictated 
so far, Mr, Dhaon, junior Counsel for the 
appellant, applied to us for permission to 
point out a number of other mistakes in 
the accounts which had not been referred 
to at the time of arguments. Asa special 
case we acceded to the request and order- 
ed the appeal to be set down for further 
hearing. Mr. Dhaon has based his argu- 
ment on the report of the commissioner 
dated July 9,1931 and relied strongly on the 
conclusion reached by him that on Magh 
Badi 5, 1984, according to the defendant’s 
accounts irrespective of dalali there was 
a debit balance of Rs. 12,530-3-0 against 
the plaintiff and that even if the payments 
towards dalali are takeninto consideration 
the plaintiff was not entitled to any decree 
against the defendant. “ The figures worked 
out by the commissioner are based on 
the assumption that the defendant’s ac- 
counts ‘are accepted by the court as cor- 
rect, The learned Munsif discussed the 
matter at some length and came to the 
conclusion that the defendant’s accounts 
“are ‘extremely unreliable and deserve 
no credit for consideration”. He was of 
opinion that they had “no evidentiary 
value”. On appeal the learned Subordi- 
nate Judge also agreed with the opinion 
of the trial Court.’ He was of opinion 
that the accounts of the defendants were 
very incomplete and quite unreliable. 
This being the position the opinion of the 
Commissioner based on the entries in the 
defendant’s account books cannot be made 
the basis for reopening the accounts. It 
was for the defendant to establish satis- 
factorily by reliable evidence that there 
had been mistakes in the accounting which 
‘could justify their being reopened. We 
can see no reason to disagree with the 
‘opinion of the two Courts below that he 
has failedto do so. On the face of it, it 
is preposterous to say that the defendant 
had paid large sums of money to the plaint- 
iff which were entered in his account books 
and for which no credit was given to him 
in the memorandum given by the plaint- 
iff to the defendant which admittedly re- 
mained with the latter for about five months 
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and yet the defendant did not notice the 
omissions and executed Ex. 66 blindly 
admitting liability against himself merely 
on the faith of the memorandum. We are 
of opinion that the defendant has failed 
to make out any grounds for interference 
with the decision of the lower Court. 

The result is that the appeal fails and is 
dismissed with costs. 

N. Appeal dismissed. 


m aranan 


PATNA HIGH COURT 
Oriminal Revision No. 517 of 1933 
November 7, 1933 
MACPHERSON, J. 

FAKIR CHAND SAO—PETITIONER 
versus 
EMPEROR - Oprostts PARTY. 

Penal Code (Act XLV of 1860), s. 487-— Building 
in accused's plui—Rain water retained in complainant's 
land and damage done to his building—Absence of 
any right of easement—Want of intent to cause 
damage—Offence under s, 427, if made out. 

Where asaresult of the accused constructing a 
building, rain water was retained in the complai- 
nant’s plot and after some months the construction 
in connection with a temple in the complainant's 
plot cracked and there was no right of easement; 

Held, that the accused had no intent to cause or 
knowledge that he was likely to cause wrongful 
loss to the complainant, that he used his land 
for a certain purpose to which it could be validly 
put and his action did not come within the provisions 
of 8. 427, Penal Code. 

Cr. R. from an order of the Additional 
Sessions Judge, Patna, dated September 
18, 1933, affirming that of the Deputy Magis- 
trate, Bihar, dated March 31, 1933. 

Mr. B. P. Sinha, for the Petitioner. 

Judgment.—The petitioner has been 
convicted under s. 427, of the Indian 
Penal Code and fined Rs. 300 on a finding 
on the following facts: Hebuilt a house 
on his own land up to the border of the 
land. Thereby he interfered with a pakka 
drain leading westward on to his land 
from the compound on the east in which 
there is the temple of the complainant, 
The temple and drain appear to have been 
built about seventeen years ago. It is 
not shown that there was previously any 
right of easement on the petitioner’s land 
from the complainant's plot by way of 
sending away the surplus water of the 
latter's plot. It is found that as a result 
of the petitioner’s building rain water was 
retained on the complainant's plot with 
the result that after some months the 
construction in connection with the temple 
cracked, in particular a chabutra and the 
temple walls, : 
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Itis argued by Mr. B. P. Sinha that no 
offence was committed under the Penal 
Code. In my opinion- that goes without 
saying. The petitioner had no intent to 
cause or knowledge that he was likely to 
cause wrongful loss to his neighbour on 
the east. He used his own land for a 
certain purpose to which it could he validly 
_ put and when the owner of the temple 
could no longer dispose of his water on 
to the petitioner's plot, it behoved him 
to make such other arrangement as seemed 
to him to be advisable. The action of 
the petitioner does .not come within the 
provisions of s,427 of the Indian Penal 
Code. k 

The Rule is made absolute and the con- 
viction and sentence are set aside. The 
fine, if paid, will be refunded. 

N. A Conviction set aside. 
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OURT 
Second Civil Appeal No. lof 1931 
September 30, 1933 
STAPLES, A.J. O. 
AND OTHERS — PLAINTIFFS— _ 
APPELLANTS 
versus É 
BANSIDHAR, RECEIVER AND OTHERS — 
DEFENDAN TS— RESPONDENTS 
; Provincial Insolvency Act (V of 1920), ss. 4, 5— 
Insolvency Court, if boundto decide questions of 
title—Decision of Insolvency Court unders 4— Res 
judicata, applicability of—Cwvil Procedure Code (Act 
V of 1908), s. 11 
Anyone aggrieved by an order of an Insolvency 
Oourt may make an objection and invite a decision of 
that court under s. 4 of the Act, or he may file a suit, 
but he cannot pursue both remedies and, if he ob- 
tains a decision ofthe Insolvency Court under s 4 
‘ofthe Act, a suitby him with regard to the same 
subject-matter would be barred. Still less can a 
person aggrieved by an order of the Insolvency 
Court make an objection to the order in the Ineol- 
vency Court and get a decision of that court under 
s 4 ofthe Act andthen file a suit on another 
ground with regard to the same subject-matter, 
Section 11 of the Civil Procedure Code with all 
its explanations will apply to a decision of the 
Insolvency Oourt under 8. 4, Provincial. Insolvency 
Act 
An Insolvency Court is not bound under s.4 of 
the Act to decide the question of title that might 
‘be raised in proceedings before it. Jitendra Nath 
Bhattacharjee v., Fateh Singh Nahar (3) and Nara- 
yan Tara Dasi v, Sambhu Nath Midhva (4), relied 


on. 

5. C. A. against the decree of the Dis- 
trict Judge, Raipur, in C. A. No. 12 of 1930 
dated September 26, 1930, arising out of 
C. S. No. 215 of 1929 in the Court of the Sub- 
Judge, Second Olass, Mungeli, dated 
February 14, 1930. 
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Mr.G. R. Deo, for the Appellants. 


Mr. M. N. Jog, for the Respondents. 


Judgment.—tThe appellants are the sons 
of persons who have been adjudicated 
insolvents. They brought a suit fora de- 
claration that their. shares could not vest in 
the Official Receiver, as the debt for which 
the decree in Civil Suit No. 56. of 1924 was 
obtained was. contracted for immoral pur- 
poses by the insolvents.. Admittedly they 
had preferred an objection in the Insol- 
vency Court and that objection was ‘heard 
and dismissed by that court by an order 
dated August 17,1929. A preliminary ob- 
jection therefore was made to their suit by 
the respondents that it was not maintain- 
able in view ofthat order of the insolvency 
court. Both the trial Court and the lower 
Appellate Court have held’ that that objec- 
tion is correct and that the suit isnot main- 
tainable and therefore both the suit and the 
appeal were dismissed. The plaintifis have 
now preferred this second appeal. 

Theonly question to be decided in the 
appeal is whether the appellants can bring 
a declaratory suiton a ground that was not 
urged by them before the Insolvency Court. 
Admittedly they raised certain contentions 
before the Insolvency Court, namely, that 
their property was ancestral and that the 
debts, for the satisfaction of which the 
property was being sold, were not taken 
for family benefit or for legal necessity. 
The Insolvency Court held that, even grant- 
ing that the property was ancestral and 
that the objectors had shares, still, as the 
debts were incurred by the father and 
grandfather and were notalleged to have 
been tainted with immorality, the objectors 
were liable, andthe Judge cited Om Pra- 
kash v.: Moti Ram (1), and Seetharama 
Chettiar v. Official Receiver, Tanjore (2), 
as well as. other cases. That view is, of 
course, correct and is not now challenged. 
Tt is further admitted by the learned Coun- 
sel for the appellants that the decision of the 
Judge of the Insolvency Court with regard 
to the objection raised by his clients was a 
decision under s. 4 of the Provincial Insol- 
vency Act and is final and binding for 
all purposes, as laid down in ci. (2) of that 
section. 2 

The learned Counsel for the appellants, 
however, argued, firstly, that an Insolvency 


(1) 94 Ind. Cas. 175; 48 A 400; 24-44 417; AIR 
1926 All 447. 

(2, 97 Ind Cas, $25; 49 M 849; 51 M L J 269; 24 L 
W345; (1996) M W N 743; A I R 1926 Mad. 994 

B). 
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Court was not bound under s. 4 of the Act 
to decide the question of title that might 
be raised and further, that under s. 5 of 
the Act the provisions of the Civil Proce- 
dure Code only applied with regard to 
procedure and that therefore the principle 
of constructive res judicata aslaid down by 
s. 11, Expl. IV of the Civil Procedure 
Code would not apply to a decision by an 


Insolvency, Court under s, 4 of the Act. 


The first contention is no doubt, correct, as 
held in Jitendra Nath Bhattacharjee v. 


Fateh Singh Nahor (3), and Narayan Tara. 


Dasi v. Sambhu Nath Midhva (4), but in 
- the present case the Judge did decide the 
question of title and all the questions that 
were raised before him at-the time, and in 
doing so he was quite right. The second 
contentionis, I think, quite wrong and, if 
allowed, would open the door to all sorts of 
abuses. Itis, I think, clear that anyone 
aggrieved by an order of an Insolvency 
Court may:-make an objection and invite 
a decision ofthat court under s. 4 of the 
Act,or he may file a suit, but he cannot 
pursue both remedies and, if he obtains a 
decision of the Insolvency Court under s. 4 
of the Act,a suit by him with regard tothe 
same subject-matter would be barred. 
Still less can a person aggrieved by an 
order; of the Insolvency Court make an 
objection to the order in the Insolvency 
Court and get a decision of that court under 
s. 4 of the Act and then file a suit on another 
ground with regard to the same subject- 
matter.: Nor can [accept the contention of 
the learned Counsel that under s. 5 of the 
Provincial Insolvency Act, no part of the 
Civil Proceduré Code is applicable topro- 
ceedings under that Act except rules of 
procedure. Ihave no hesitation, then, in 
holding that s. 11 of the Civil Procedure 
Code with allits- explanations will apply to 
a decision of the Insolvency Court under s. 
4 of the Act. 

‘ [ therefore, uphold the order of the Dis- 
trict Judge and dismiss the appeal. Costs 
of the appeal will be borne by the appel- 
lants. I fix Pleader’s fees at Rs. 90. 

AN. A Appeal dismissed. 


(3) 72 Ind, Cas. 320; 26 O W N 921; AIR 1924 Cal 
533. 
ga 89 Ind. Cas. 761; 52 0662; AI R195 Cal, 
2 . 
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_ OUDH CHIEF COURT 
First Civil Appeal No. 69 of 1932 
October 3, 1933 
RAZA AND SRivastava, Jd. 
PUTTOO LAL AND OTABRS—DEFENDANTS— 
APPELLANTS i 
versus 
RAGHUBIR PRASAD AND anotaEr— 


PLaInTIFFS—RESPONDENTS 
Hindu Law~J oint family—Alienation by member 
who is not head or karte of family —Validity of—~ 
Debis— Legal necessity—General recitals as to neces- 
sity—Suficiency of — Ancient transactions—Presump. 
tion as to necessity—-Civil Procedure Code (Act V of 
1908), 8. 11I—‘Litigating under the same title’ —Mean- 
ing of—Matter in issue and not subject-matter of 

sutt, test of res judicata . : 
- Where the property ofa joint Hindu family is mort- 
gaged by oneof the membars (save and except by 
the head of the family for antecedent debt or proved 
necessity of the joint family), the general law is, that 
the mortgage js not valid at ‘all even to „the extent 
of the mortgagor's interest Lachkhman Narain 
a v. Sarnam Singh 37, referred to. [p. 515, col, 


; Any general recitals in mortgages or deeds of sale 
with regard to the existence of legal necessity for any 
alienation are not of themselves evidence of such 
necessity without substantiation by evidence aliunde. 
Hf such proof were permitted, the rights of the co- 
parceners in a joint Hindu family, who are entitled to 
question the propriety or validity of any alienation 
could always be defeated by the insertion of,carefully 
prepared recitals, Different considerations arise in 
the case of an ancient alienation, having regard to the 
great lapse of time since the transaction took place, 
Jt will not be reasonable to expect such full and 
detailed evidenceas to the state of things, which 
gave risa to the alienation in question as in the case 
of alienations made at more or less recent dates. 
Jn suck.circumstances presumptions are permissible 
to fill in the details which have been obliterated by 
time. [p. 544, col, 1.] : 


The words ‘same title’ in s. 11, Civil Procedure 
Code, mean the same capacity and herce the ex- 
pression ‘litigating under the same title’ means that 
the demand should have been ‘made of the same 
quality in the second suit as in the first one, The 
expression “matter in issue"ins 11 of the Code is 
distinct from the subject-matter and object of the 
suit, as well as from the relief that may be asked for 
in it, and the cause of action on which it is based ; 
and the rule of res judicata requiring the identity of 
the matterin issue will apply even when the subject- 
matter, the object, ‘the relief and the causeof action 
are different. Where the whole title was in issue 
in a previous litigation, the same cannot be agitated 
in a subsequent suit. In such cases itis the matter 
in izaue and not the subject-matter of the suit that 
forms the essential test of res judicata. It is‘the 
identity of title and not the identity of the subject- 
matter of the suit on which the doctrine of Tes 
judicata is based. lf the subject-matters of: the*two 
suits sre different, but the title is iddptical, ‘then the 
principle of res judicata will apply. The ‘s-ction 
simply says “litigating under the saméatitle;” it does 
not say anything about the subject-matter of the 
suit. “Abdul Gani v. Nabendra Kishore Ray (1) and 
Rafiq-un-Nissa Bibi v. Abdul Shakur Khan (2), 
referred to. Íp. 512, col 2.) 

the 


F. ©. A. against an 


order of 


1934 : 
Additional Subordinate Judge, Sitapur, 
dated July 4, 1932. 

Messrs. Haider Husain, and Badri rasad, 
for the Appellants. 

Mr, Anant Prasad Nigam, for the Res- 
pondents, : 

Judgment.—This appeal arises out of 
a suit brought by the plaintiffs for pos- 
session of a one-third share in village 
Nasirpur in the District of Sitapur. 

The facis of the case are sufficiently 
set out in the judgment under appeal 
and itis not necessary to repeat them in 
detail. 

The facts relevant to this appeal may be 
shortly stated. 

The following short pedigree will be useful 
for reference :— 


MENDI LAL. 
| x 


| 
Mulchand (died 
long ago, sometime 
before 1914- 
Musammat Sunder 
Devi (plaintiff 
No. 2) 


i 
Munnoo Lal 
(alive) 





| 
Raghubir Prasad 
(plaintiff 
No 1) 


i 
Mahabir Prasad . 
(alive) 


Munnoo Lal and Mahabir Prasad execu- 
ted two mortgage deeds (one, a simple 
mortgage for Rs. 6,500 and the other 
a usufructuary mortgage for Res. 19,500 
in favour of Puttu Lal (defendant No. 1) 
and Gobardhan Das (since deceased, father 
of defendants: Nos. 2 and 3) in respect of 
village Nasirpur, on; October 28, 1921, 
several years after the death of Mulchand. 
Raghubir Prasad (plaintiff No. 1) was 
then aminor. It appears that he attained 
majority sometime in 1924, The two deeds 
mentioned above purport to have been 
executed on behalf of. Raghubir Prasad 
(plaintiff No. 1) also, by Munnoo Lal, his 
uncle, acting as his guardian and as the 
head and manager of: the family, The 
defendants obtained a decree on the basis 
-of the simple mortgage deed mentioned 
above against Munnoo Lal and Mahabir 
Prasad on August 19, 1930. Raghubir 
Prasad (now plaintiff No. 1) was also 
impleaded in that suit, but it was dis- 
missed against him on the ground that 
Munnoo Lal had no right to execute the 
deed on his behalf. Puttoo Lal and the 
legal representatives of Gobardhan Das 
appealed to this court, but their appeal 
was dismigsed on August 10, 1931, The 
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shares of Raghubir Prasad, Mahabir Prasad 
and, their mother, Musammat Sunder Devi, 
were fixed at one-third each out of half of 
the village Nasirpur, under a partition 
decree dated Septempber 19, 1930. Thus 
Raghubir Prasad (plaintiff No 1) and 
Musammat Sunder Devi (plaintiff No. 2) 
became entitled to a (two-third of half) 
one-third village Nasirpur by virtue of the 
partition decree. : 

Raghubir Prasad and Musammat Sunder 
Devi brought the present suit for posses- 
sion of their one-third share in village 
Nasirpur against Puttco Lal and the legal 
represéntatives of Gobardhan Das on 
September 7, 1931. They alleged that 
Munnoo Lal was:separate from Raghubir 
Prasad and Mahabir Prasad, that he 
(Munnoo Lal) was neither the guardian 
of Raghubir Prasad, nor the karta of the 
family, that he had no right or power to 
execute ‘the usufructuary mortgage dated 
October 28, 1921, on behalf of Raghubir 
Prasad in favour: of the defendants and 
that the defendants were thus in wrongful 
possession of the plaintiffs’ one-third share 
in the village in suit (Nasirpur). The plain- 
tiffs prayed for possession of their one- 
third share in the village and also for mesne 
profits, g 

The claim was resisted by the defendants 
on various grounds.” | 

The learned Additional Subordinate 
Judge framed several issues and found as 
follows :— , x 

(1) Munnoo Lal was separate from 
Raghubir Prasad, when the mortgage deed 
in suit was executed. He had already 
separated from his brother Mulehand in 
1891. 

(2) Munnoo Lal was neither the karta 
nor the guardian of Raghubir Prasad, and 
could not exécute the mortgage deed in suit 
in that capacity. 2 

(3) The pleas involved in the first two 
issues are’ barred by the rule of res 
judicata, < 

(4) The mortgage deed in suit was not 
executed for the benefit of the family 
and is not binding on the plaintiffs. 

(5) The defendants are not barred by the 
principle of res judicata from proving the 
legal necessity of the sum of Rs. 3,500 
alleged to have been paid to Lala Bhagat 


am. 

(6) The suit is not barred by limita- 
tion. 

(7) The plaintifis are entitled to the 
relief asked for without paying the mort- 
gage money due to the defendants. 


642 


(8) The plaintiffs’ suit for possession of 
the property is maintainable. 

(9) The plaintiff No. 2 (Musammat Sunder 
Devi) is also entitled to bring the 
suit. 

(10) Raghubir Prasad (plaintiff No. 1) 
did not ratify the mortgage deed of 1921, 
(i.e. the mortgage deed in suit) at the 
time of the execution of the deed of 1927, 
and is not estopped from bringing the 
present suit, 

(11) The plaintiffs are entitled to a 
decree for possession of a one-third share 
in village Nasirpur (also called Sheopuri), 
and also Rs. 1,200 as mesne profits for three 
years. ee 
The plaintiffs’ claim was decreed accord- 
ingly. : 

The defendants filed this appeal on 
October 10, 1932, challenging the. find- 
ings on the points decided ‘against 
them. 

We have examined the record and heard 
the learned Counsel on both sides at some 
length, 

In our opinion there is no substance in 
this appeal. 

The appellants’ learned Counsel has 
confined his arguments to three points :— 

(L) Res judicata : 3 . 

(2) Ratification ; and 

(3) Legal necessity. 

We shall deal with 
seriatim. 

(1) Res judicata. 

In our opinion the learned trial 
Judge was perfectly right in holding that 
the pleas embodied in the first two issues 
are barred by the rule of res judicata. 
The defendants had raised the same pleas 
in the former suit which was dismissed 
against Raghubir Prasad (plaintiff No. 1 
in the present suit, and defendant No. 3 
in the former suit). The former suit was 
based on the simple mortgage for Rs. 6,500 
which was executed on that very day on 
which the usufructuary mortgage in suit 
was executed ‘by Munnoo Lal and Mahabir 
-Prasad. Thus the parties to both the deeds 
were the same and the mortgaged pro- 
perty was also the same. The points in 
dispute were decided against the defen- 
dants who were the plaintiffs in the former 
suit, and the findings of the lower Court 
were upheld by this court in appeal. It 
_is contended on behalf of the defendants 
(appellants) that the findings in question 
cannot operate as res judicata in the 
present suit as they are not “litigating 
under the same title’ in the present suit, 


i 


these points 
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Tt isurged that the former suit was brought - 
on the basis of one mortgage-deed and 
the present suit relates to another mort- 
gage deed, and so the title is different. 


‘In our opinion this contention is not well- 


founded and must be overruled. The 
expression “same title’ used in s. 11 of 
of the Code of Civil Procedure means the 
same capacity. (Mulla’s Givil Procedure 
Code, 8th edition, p. 54). The words 
“litigating under the same title’ in s. 11, 
Civil Procedure Code,mean that the demand 
should have been made of the same 
quality in the second suit as in the first 
one. The expression “matter in issue” in 
s. 11 of the Codeis distinct from the subject- 
matter and object of the suit, as well as 
from the relief that may be asked for 
in it, and the cause of ‘action on which 
it is based; and the rule of res judicata 
requiring the identity of the matter in 
issue will apply even when the subject- 
matter, the object, the relief and the cause 
of action are different. Where the whole 
title was in issue in a previous litigation, 
the same cannot be agitated in a sub; 
sequent suit. In such cases it is the matter 
in issue and not the subject-matter of 
the suit that forms the essential test of 
res judicata: See Abdul Gani v. Nabendra 
Kishore Ray (1). ` 

The term “title” refers to the capacity 
or interest of a party, that is tosay, whe- 
ther he sues or is sued for. himself, in 
his own interest or for himself as represen- 
ting the interest of others along with 
himself. It has nothing to do: with 
the particular cause of action on which 
he sues orissued. See Rafig-un-nissa Bibi 


‘v. Abdul Shakur Khan (2). 


_The words “litigating under the} same 
title’ do not refer to the identity of the 
ground of action but mean that the ques- 


‘tion must have been raised and. decided 


in the same right. The phrase. “same 
title’ means the same capacity and -also 
the same common right. -It is theidentity 
of title and not the identity of the subject- 
matter of the suit on which the doctrine 
of res judicata is based. If the subject- 
matters of the two suits are different, but 
the title is identical, then the principle 
of res judicata will apply. The -section 
simply says “litigating undex the same 
title’; it does not say anything about the 
subject-matter of the suit. 

We, therefore, decide the question against 

(1) 124 Ind. Gas 161; 57 C258; AI R1930 Cal. 47; 


33 O W N 876; Ind. Rul. (1930) Gal. 401, 
(2) 116 Ind. Cas, 738; A I R 1929 All, 400, 
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the appellants, and uphold the findings of 
the learned trial Judge on the first three 
issues, 

(2) Ratification. 

The defendants (appellants) rely on a 
mortgage-deed (simple mortgage) executed 
by Raghubir Prasad (plaintiff No. 1) and 
Mahabir Prasad in favour of Putioo Lal 
(defendant No. 1) for Rs. 1,375 in respect 
of village Nasirpur on July 12, 1927. It 
is contended that Raghubir Prasad 
(plaintiff No.1) had in this deed ratified 
the deed in suit and he is, therefore, estopped 
from questioning the binding nature of 
the deed in suit. We have examined the 
deed of 1927 (Ex. A-14). The fact is that 
there are no clear words of ratification 
in the deed in question. The learned 
Additional Subordinate Judge is perfectly 
right in holding that the words “hag 
murafiq’ do not -necessarily mean the 
tight of redemption. They mean the right, 
title and interest. If the words “hag, 
murafig’ be taken to mean the right of 
redemption as contended by the defen- 
dants, then it is not shown to what mort- 
gage they refer. No mention of the mort- 
gage deed in suit was made in that deed. 
The mortgage deed in suit is invalid so 
far as the plaintiffs are concerned. Muntio 
‘Lal had no power or authority to execute 
the -mortgage deed in question on behalf 
of Raghubir Prasad (plaintiff No. 1) who 
was a minor at the time of the execution 
of the deed. Hence we decide the ques- 
tion of ratification also against the appel- 
lants. 

(3) Legal Necessity. - 

The consideration for the mortgage deed 
in suit (Ex. A-1) is expressed to be 
Rs. 19,500 made up of the following 
items:— . 

A. Rs. 14,500 -made payable to Nand 
Ram and others, 

B. Rs. 5,000 made payable to Bhagat Ram 
and others. These two items may be taken 
separately. 

A. Rs. 14,500: it is said that the entire 
amount was due to Nand Ram and Kalka 
Prasad on account of a prévious deed of 
mortgage (simple) for Rs. 8,500 (Ex. A-2) 
which was executed by Mahabir Prasad 
and Munnoo . Lal on March 9, 1914. 
Munnoo Lal had executed this deed also 
as the karta or guardian of Raghubir 
Prasad, though he had no power or autho- 
rity to do so. The consideration of this 
deed is made up of two items :— 

(a) Rs. 7,000 made payable to Musammat 
Ram Dulari widow of Mahabir Prasad, on 
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account of a deed of simple mortgage for 
Rs. 4,000 executed by Mulchand (father of 
Raghubir Prasad, plaintif No. 1) and Mun- 
noo Lal on October 11, 1907. 

(b) Rs. 1,300 paid in cash. 

Now as to the-itemof Rs. 7,200 the pay- 
ment of the amount to Musammat Ram 
Dulari is proved but the original deed has 
not been produced. The defendants have 
produced a certified copy of the deed. 
This is Ex. A-3 inthe case. It was denied 
by the plaintiffs. The learned trial Judge 
has found that the loss of the original is 
not strictly proved and that the deed is 
not also proved according tolaw. Wehave 
examined the oral evidence, which has been 
produced by the defendants to prove the 
loss and also the execution.of the deed in 
question. In our opinion the loss of the 
deed is sufficiently proved by the evidénce 
of Bhagat Ram (D. W. No. 1). Ram Charan 
(D. W. No. 3) and Sheo Sahai (D. W. No, 4) 
prove the execution of-the deed. They 
swear that they had attested the deed and 
that it was duly registered. It may be 
held on their evidence that they had at- 
tested it according to law. We think the 
evidence given by these witnesses is suffi- 
cient to prove the loss and also the exect- 
tion of the deed in question. However, the 
difficulty is that the defendants have ‘pro- 
duced no evidence to prove the conside- 
ration for the deed and have alsomade no 
attempt to prove that the money was ad- 
vanced for any legal necessity, when the 
deed in question was executed. They rely 
on the recitals of the deed, but the exis- 
tence of the assertions in question in no 
way advances the defendant's case. The 
deed in question purports to have been 
executed to pay off several previous deeds 
and rukkas, but no attempt has been made 
to produce and prove the previous deeds 
and rukkas.. Rupees 470-4 only are said to 
have been paid in cash at the time of the 
registration. Mulchand. -might have got 
Rs. 235-2 out of the said Rs. 470-4 but 
there is nothing to show that he had bor- 
rowed the sum for any -legal necessity. 
It appears that Munnoo Lal was’ liable 
for the bulk of the -consideration money 
entered in the deed in question. The re- 
citals in a deéd are strictly speaking, 
evidence only as against the parties to the 
deed or those claiming through or under 
them ; but the sons in a joint Hindu family 
governed by the Mitakshara Law become 
by birth and in their own right entitled 
to the family property. They can enforce 
this right against their father and do not 
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claim under him. Any general recitals in 
mortgages or deeds of sale with regard 
to the existence of legal necessity for any 
alienation are not of themselves evidence 
of such necessity without substantiation by 
evidence aliunde. Indeed it is obvious that 
if such proof were permitted, the rights 
of the co-parceners in a joint Hindu family, 
who are entitled to question the propriety 
or validity of any . alienation, could al- 
ways be defeated by the insertion of care- 
fully prepared recitals. Different conside- 
rations arise in the case of an ancient 
alienation,‘ having regard to the great 
lapse of time since the transaction took place. 
Tt will not be reasonable to expect such full 
and detailed evidence as to the state of 
things, which gave rise to the alienation in 
‘question asin the case of alienations made 
at more or less recent dates. In such cir- 
cumstances presumptions are permissible 
to fill inthe details wbich have heen ob- 
literated by time. The transaction in ques- 
tion in- the' case before us does not ap- 
pear to be an ancient alienation. There 
is nothing to:show that the necessary in- 
dependent evidence is not available or that 
the proof of the alleged antecedent debt 
or legal necéssity has become impossible. 

Thus neither any antecedent debt nor 
any legal necessity is proved in connec- 
tion with the mortgage deed in question 
(Ex. A3), and ‘the deed cannot be held to 
be binding on the plaintiffs in this case. 
We have already said that Mulchand had 
no power or authority to execute the deed 
for Rs. 8,500 (Ex. A-2) on behalf of Raghu- 
bir Prasad (plaintiff No. 1) in favour of Nand 
Ram and Kalka’ Prasad... We should like to 
note also that the deed of-1907 ceased to exist 
in 1914 and nothing remained due from 
the plaintiffs on account. ofthat deed in 
1921, when the deed in suit was executed 
in favour of the defendants. If the person 
who satisfied the deed of 1907 in the year 
1914 had any claim against Raghubir Pra- 
sad on the ground that the latter was 
under a pious obligation to pay his father's 
debts, he should have enforced his claim 
against bim Rese Prasad) within the 

ime allowed by law. 
The ` an of Rs. 1,800 of the deed 
of March 9, 1914, (Ex. A-2) will be con- 
i d later on. 
sive now proceed to consider the second 
item of the deed in suit. This is item (B) 
of Rs. 5,000 mentioned above. This 
amount was made payable to Lala Bhagat 
Ram, to whom it was due undera mort- 
gage deed . dated , March 9, 1914, for 
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Rs. 3,500 (Ex. A-4). This was a mortgage 
executed by Munnoo Lal and Mahabir Pra- 
sad in respectof a four annas share in 
Nasirpur and certain other property. It 
was also executed by Munnoo Lal perso- 
nally and es the guardian ot Raghubir 
Prasad, then a minor. The consideration 
for this mortgage is made up of three 
items:— 

ao Rupees 611 made payable to Mata 


1n. 
(6) Rupees 1,426 made payable to Babu 


am. 

(c) Rupees 1,463 cash. 

Babu Ram’s deed has not been produc- 
ed but the deeds in favour of Mata Din 
and Babu Ram were executed by Munnoo 
Lal alone. Thus Munnoo Lal alone was 
liable under the deed for items (a) and 


b). 

‘ihe cash item of this deed (Ex. A-4) 
i. e, Rs. 1,468 ‘and the cash item of 
Rs, 1,300 of the deed of March 9, 1914, 
(Ex. A-2) mentioned above are alleged to 
have been taken forthe marriage of the 
sister of Raghubir Prasad (plaintiff No.1). 
However, itis not satisfactorily proved that 
the necessity in question really existed as 
alleged. The deferidants had alleged in 
the previous suit this very necessity in 
respect of the deeds of 1919. The neces- 
sity is now alleged in respect of the deeds 
of 1914 also. The defendants have exa- 
mined Bhagat Ram (D. W. No. 1) and 
Krishna Kishore (D. W. No. 5) to prove the 
alleged necessity Bhagat Ram has given 
hearsay evidence on the point under conside- 
ration. The evidence of Krishna Kishore 
is not at all reliable and appears to have 
been manufactured. The learned trial 
Judge whosaw and heard the witness was 
not satisfied with his evidence. We have 
examined his evidence. We are not also 
satisfied with his evidence. In our opinion 
the learned trial Judge was perfectly right 
in holding that the alleged necessity is not 
proved, 

This exhausts all the items of the deed in 
suit. The defendants have failed to prove 
that the deedin suit was executed for any 
legal necessity or for the benefit of the 
family. No antecedent debt binding on‘ the 
plaintiffs is also proved. They have thus 
failed to establish that the deed in suit is 
binding on the plaintiffs. 

In ouropinion this part of the case can 
be disposed of on one consideration which 
goes to the root of the matter. 

Munnoo Lal had separated from his 
brother Mulchand and his nephews Mahabir 
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Prasad and Raghubir Prasad (sons of 
Mulchand), several years before 1914. 
Munnoo Lal was ‘not the karta of the 
plaintiffs’ family or the de facto guardian 
of Raghubir Prasad, plaintiff No. 1. He 
could not, therefore, execute any valid 
mortgage in respect of the property of that 
family. He had no power or authority to 
doso. The mortgages in question (that is 
the mortgages of 1914 and 1921) cannot 
therefore affect the plaintiffs or their share 
(or interest) in the family property. They 
are invalid, and of no force or effect as 
against the plaintifis. Mahabir Prasad was 
not the karta of the family, according to the 
defendants themselves. According to the 
defendants it was Munnoo Lal who was the 
karta of the family; but this has been found 
to, be untrue. Mahabir Prasad did not and 
‘could not execute’ any mortgage as the 
karta of the family or as the guardian of 
his brother Raghubir Prasad, The mort- 
gages executed by him are invalid as 
. against the plaintiffs and do not affect their 
share or interest in the family property. 
He was,of course, a member ‘of the joint 
family, but he was not the karta (head) of 
the family. Where the property ofa joint 
Hindufamily is mortgaged by one of the 
members (save and except by the head of 
the family for antecedent debt or proved 
necessity of the joint family), the general 
lawis, that the mortgage is not valid at 
all even to the extent of the mortgagor's 
interest. [See Lachhman Narain Prasad v. 
Sarnam Singh (3).] 
It was held in Balwant Singh v. Glancy 
(4), that a mortgage by two, brothers one 
of whom was a minor at the date of the 
mortgage was not binding on the latter, 
when the mortgage was not made by the 
elder brother as the manager of the family, 
though the greater part of the debt for 
which the mortgage was executed had been 
‘eontracted by their father; Their Lord- 
ships made the following observations in 
their- judgment :— 
“Having found as a fact -that Maharaj Singh 
femore Sheoraj Singh mortgagor) was minor on 
ctober 28, 1892 (date of mortgage, it is not necessary 
for their Lordships to consider any other issue. The 
suit has been brought’ on -the mortgage deed of 
October 28, 1892, by the assignee of that mortgage and 
as their Lordships have held that the mortgage was 
not made by Sheoraj Singh as the manager of the 


(3) 40 Ind, Cas. 284; 441 A 163; 39 A500; IS ALJ 
584; 2P LW 29: 210W N 990; 33 M L J 39; 19 
Bom. L R 646;26 O L J 97; (1917) M W N5l6;6L 
W 334 (P 0). 

(4) 14 Ind. Oas. 629; 39 I A 109; 34 A 296; (1912) 
M WN 462: 11 MLT 344; 9 A LJ 5015 O LJ 
475; 16 O W N 577; 28 M L J 18; 14 Bom, LR 422 

PO bodi, < 


147~69 & 70 


SEORETARY OF STATA FOR INDIA V. DEBENDBA LAL KHAN 


545 
family or in any respect as representing Maharaj 
Singh and as Maharaj Singh wasthen a minor, the 
mortgage deed as against him and his interest in the 
estate was not merely voidable: it was void and of no 
effect and must be regarded as a mortgage-deed to 
which he was not even an assenting party and as a 
mortgage-deed which did not affect him or his interest 
in the estate,” 

This being the case no question of any 
antecedent debt or legal necessity even 
arises in the present suit. The deed in suit 
is invalid and has no force or effect as 
against the plaintiffs.. They are entitled to 
recover their property from the defendants. 
They are also entitled to recover mesne 
protits from the defendants, who are in 
wrongful possession of their. (plaintitfs’) 
property, i : é 

It should be noted that it is not th 
defendants’ case that the deed insuit should 
be held.to be valid and binding on. the 
plaintiffs on the ground that Mahabir Pra- 
sad had also joined Munnoo Lal in execut- 
ing the deed. It is noticeable- that the 
defendants have succeeded in obtaining a 
personal decree only against Mahabir 
Prasad in the former suit and the mort- 
gaged property to the extent of a half 
share only belonging to Munnoo Lal was 
ordered to be sold. ; Ei 

No other question was discussed at the 
hearing of the appeal, Nothing has been 
urged which weakens the force of the judg- 
ment of the learned Additional Subordinate 
Judge or inclines us to sustain the 
appeal. , 

The result is that the appeal is dismissed 
with costs. o 

N. Appeal dismissed. 
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parts Hi riwer adjoining part in dispute—Admissibi- 
lity of. a- - 

the effect of sa. 28, Limitation Act, is thatif the 
plaintiff can establish that he and those from or 
through whom he derivesright have for (0 years 
been in possession adverse to the Crown of the 
property in question, any right of the Crown thereto 
is extinguished, and the plaintiff is entitled to 
succeed in hisclaim [p 547, col. 1,] 

In order to constitute adverse possession, 
possession must be adequate in continuity, 
city and in extent to show that it is 
adverse to the competitor. Radhamoni 
Collector of Khulna (1), followed. [ibid] 


fe A 

Where adverse possession is alleged against the 
Crown itis not necessary that the adverse posses- 
sion should be shown to have been broughtto the 
knowledge of the. Crown. It is sufficient. that the 
possession be overt and without any af'empt at 
concealment so that the person against whom time is 
running ought, ifhe exercises due vigilance, to be 
aware of what ishappening. If the rights of the 
Crown have been openly usurped it cannot be 
heard to plead that the fact was not brought to 
its notice. The Limitation Act is indulgent tothe 

` Crown in one respect only, namely in requiring a 
much longer period of adverse possession than in 
the case of a subject; otherwise there is no 
discrimination in the statute between the Orowa 
and the subject as regards the requisites of adverse 
possession. It isnot necessary in order toestablish 
adverse possession that the proof of acts of possession 
should cover every moment of the requisite period. 
[p. 547, col, 2.] 

The nature of the requisite possession must 
necesearily vary with the nature of the subject 
possessed. The possession must be the kind , of 
possession of which the particular subject is sus- 
ceptible. The Orownin the case of a fishery 
belonging toit exercises its rights by granting 
leases or licenses to fish ; it does not itself fish. 
Consequently the granting bya person other than 
the Crown of leases or licenses to fish inthe case of 
a fishery which prima facie belongs to the Crown 
is evidence of the usurpation by that person ofthe 
distinctive rights of the Crown and is thus most 
significant evidence of adverse possession. [ibid] 


the 
publi- 
possession 

Debi v. 


Where a fishery is claimed in a navigable river 
which is open tothe public for the purpose’ of 
navigation, inestimating the character and extent 
of his possession it must always be keptin view 
that possession of the foreshore in its natural state 
can never be in the strict senseof theterm exclu- 
sive, The proprietor cannot exclude the public 
from it at any time; and itis. practically impossible 
to prevent occasional encroachments onhis right. 
Young v. North British Company (2), applied. [p, 
548, col. 1,3 g 

Where there is some evidence of members of the 
general public having fished in the waters in 
` question, but such acts were inno proper sense acts 
of the Crown and ‘were “isolated and casual", they 
are quite insufficient to deprive the plaintiff's 
possession of the requisite exclusive character, 
Youngv. North British Company (2), referred to, [p. 
548, col, 2 ] 

Evidence of acts of possession in parts ofa river 
adjoining the part actually in dispute, is admissible 


provided there is “ a common character of locality.” ` 


ee Williams (3), to. [p E48, col, 


tt is true that thé periods of possession of a 
acries of independent ‘trespassers cannot be added 


referred 


re 
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together and utilised by the last possessors to make 
up the statutory total period of adverse possession. 
But inthe case of a mortgagee, a mortgagor for the 
purposes of the Limitation Act cau avail himself 
of or “tack” onto his own adverse possession the 
adverse possession of his . mortgagee, and the 
plaintiff can add his adveree possession to that of 
himself and his predecessors [p.550, col. 2.) _ 4 
The plaintifis claimed adverse possession in 
respect of fishery rights against the Crown 
since 18:9. It appeared that throughout the whole 
period from 1859 onwards there was no evidence of 
any attempt by the Crown to assert or exercise any 
fishery rights in the disputed portions of the 
river ; and at the very beginning of the limitation 
period fisheries in the riverewere found to be in 
private hands to the knowledge and without chal- 
lenge by the Crown: s i 
Held, that on the one band it vouched that private 
leages were in existence of fisheries in the actual 
waters in dispute; on the other hand it showed the 
Crown’s acquiescence inthe usurpation of its rights, 
if usurpation it was. [p 549, col 2.] i 
Messrs. A. M. Dunne, K. C., and W.. AÑ 
Wallach, for the Appellant. 
Messrs. W. H. Upjohn, K. C., and M. A. 
Jinnah, for the Respondent. | 
Lord Macmillan.—The only question 
which has been argued before their Lord- 
ships in these consolidated appeals is 
whether the High Court of Judicature at 
Calcutta have rightly decided that Deben- 
dra Lal Khan, the plaintiff in the suit, “has 
right by adverse possession to the fishery” 
in a portion of the river Cossye. The 
Secretary of State for India in Council 
(hereinafter referred to as “tho Crown”), 
who is the defendant in the suit, contests 
in his appeal the soundness of this decision. 
Debendra Lal Khan (hereinafter ‘referred 
to as “ihe plaintiff”), besides supporting 
the decision of the High Court in his 
favour, raises in his appeal certain other 
issues which have been decided against 
him. His Counsel, however, intimated that 
in the event of the decision of the High 
Court with regard to the fishery in question 
being upheld by their Lordships, the 
plaintiff did not propose to proceed with 
his appeal. 


The river Cossye, also known as the Kang- 
sabati, rises in the hills of Chota Nagpur, 
and is a tributary of the Haldi, which 
flows into the Hoogly. It has been found 
both by the Subordinate Judge and by 
the High Court to be a “large navigable 
river” within the meaning of the Bengal 
Regulation XI of 1825. - Prima facie, there- 
fore,the propeity of the alveus and of 
the fishery is in the Crown. The dispute 
relates to the fishery in some twelve to 
fourteen miles of the river in the District 
of Midnapore, exlending from Kankabati 
Ferry Ghat eastward and down stream to 
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Pathra Temohani, with the exception of a 
short stretch of the river in the vicinity 
of a dam known as the Midnapore Anicut, 
the fishery in whichis admittedly still the 
_ property of the Crown. 

By s. 28 of the Indian Limitation Act, 
1908, it is provided that “at the determin- 
ation of the period [by the Act] limited 
to any person for instituting a suit for 
possession of any property his right to 
such property shall be extinguished.” By 
Art. 149 ofthe First Schedule to the Act 
the period limited to the Crown for in- 
stituting a suit is 60 years from the 
time when the period of limitation would 
begin to run under the Act against a 
like suit by a private person. In the 
case of a suit by a private person for 
possession of immovable property or any 
interest therein not otherwise specially 
provided for, the time when the period of 
limitation would under Art. 144, begin 
to run isthe time when the possession of 
the defendant becomes adverse. Bys. 2 (4) 
“ ‘defendant’ includes any person from or 
through whom a defendant derives his 
liability to be sued,” and by s. 2 (8) 
‘plaintiff’ includes any person from or 
through whom a plaintiff derives his right 
to sue.” 

The effect of this legislation is that if the 
plaintiff can establish that he and those 
from or, through whom he derives right 
have for 60 years been in possession ad- 
verse tothe Crown of the fishery in question, 
any right of the Crown thereto is exting- 
uished, and the plaintiff is entitled to suc- 
ceed in his claim. The suit was instituted 

on April 2,1919, and the 60 years thus 
run, from April 2, 1859. The question 
_ accordingly is whether the fishery has from 
April 2, 1859, been possessed adversely 
to the Crown by the plaintiff or those 
from or through whom he derives right. 
As to what constitutes adverse possession, 
a subject which formed the topic of some 
_ discussion in the case, their Lordships 
adopt the language of Lord Robertson in 
delivering the judgment of the Board in 
Radhamoni Debi v. Collector of Khulna (i), 
where his Lordship said that “the possession 
required must be adequate in continuity, 
in publicity and in extent to show that it is 
possession adverse to the competitor.” The 
classical requirement is that the possession 
_ shouldbe nec vi nec clam nec precario. Mr. 


Dunne for the Crown appeared to desi- - 


derate that the adverse possession should 


(1) 27 TA 136 at p. 140; 27 O 943; 4 O W N 507 
. 2 Bom, L R 592; 7 Sar, 714 (PO), 
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be shown to- have been brought to the ` 
knowledge of the Orown, but in their 
Lordships’ opinion there is no authority 
for this requirement. It is sufficient that 
the possession be overt and without any 
attempt at concealment so that the person 
against whom time is running ought, if he 
exercises due vigilance, to be aware of 
what is happening. If the rights of the 
Crown have been openly usurped it cannot 
be heard to plead that the fact was not 
brought to its notice. The Limitation Act 
is indulgent to the Crown in one respect 
only, namely in requiring a much longer 
period of adverse possession than in the 
case of a subject; otherwise there is no 


‘discrimination in the statute between the 


Orown and the subject as regards the 
requisites of adverse possession. It may 
be added that it is not necessary in order 
to establish adverse possession that the 
proof of acts of possession should cover 
every moment of the requisite period. 
Though the possession “be not proven to 
have continued every quarter, month or 
year, yet ordinary possession will be suff- 
cient ad victoriam cause, albeit it be 
proponed in the terms of a continual pos- 
session, quia probatis extremis presum- 
untur media, if the distance be not great.” 
(Stair’s Institutions of the Law of Scotland, 
IV, 40. 20). “The fact of possession may 
be continuous though the several acts of 
possession are at considerable intervals. 
How many acts will infer the fact is a 
question of proof and presumption indepen- 
dent of prescription ” (Millar on Prescrip- 
tion, p. 36). The nature of the requisite 


‘possession must necessarily vary with the 


nature of the subject possessed. The pos- 
session must be the kind of possession of 
which the particular subject is susceptible. 
The Crown inthe case ofa fishery belong- 


“ing to it exercises its rights by granting 


leases or licenses to fish; it does not itself 
fish. Consequently the ‘granting by a 
person other than the Crown of leases or 
licenses to fish in the case of a fishery 
which prima facie belongs to the Crown 
is evidence of the usurpation by that person 
of the distinctive rights of the Crown and 
is thus most significant evidence of adverse 
possession. Where a fishery is claimed 
ina navigable river which is open*to the 
publie for the purposes of navigation, the 
observations of Lord Watson in Young v. 
North British Railway Company (2), should 
be borne. in mind. The: claimant. there- 


sought to establish’ a. prescriptive right to 


(2) (1887) 12 App. Oas, 544, 


NG 
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pointed out that: 

“In estimating the character and extent of his 
possession it must always be kept in view that 
possession of the foreshore in its natural state can 
never bein the strict sense of the term exclusive. 
The proprietor cannot exclude the public from it 
at any time and it is practically impossible to 
prevent cccasional encroachments on his right.” 


As regards the admissibility of evidence 
of acts of possession in parts of a river 
adjoining the part actually in dispute there 
isthe high authority of Baron Parke in 
favour of admitting such evidence provided 
there is “a common character of locality” 
Jones v. Williams (3). 

-With these preliminary observations their 
Lordships proceed to examine the evi- 
dence in the present case.’ For this purpose 
it is necessary to differentiate between on 
the one hand the fishery in the stretch of 
the river from Bhura to Benasuli and on 
T other hand the rest of the fishery claim- 
ed. 

(1) Between Bhura and Benasuli the 
river flows at some places through and at 
other places along the boundary of certain 
lands known as the zemindary 
Tappe Dharenda which belonged to Raja 
Sri Narain Pal and which were purchased 
from him by the plaintiff's predecessor in 
1946. Ib is not disputed that the plaintiff 
is entitled to pray in aid any acts of this 
section of the fishery on the part of his 
predecessors in title in these lands. 

The Subordinate Judge held that this 
portion of the river, including the fishery 
rights, formed part of the zémindari Tappe 
Dharenda which the plaintiff's predecessor 
had purchased from Raja Sri Narain Pal, 
and that Raja Sri Narain Pal and his 
predecessor were in possession of this 
portion of the river from before 1859 
onwards. He therefore declared the plaint- 
iff's zemindary right to this portion of the 
river. The High Court, on the other hand, 
negatived the plaintiff's right to this por- 
tion of the river as part of his zemindary 
but held that he had acquired a right to 
the fishery by adverse possession. Their 
Lordships would, in any event, be ‘slow to 
disturb what is tantamount to a concurrent 
finding in the plaintiff's favour on the 
question of the possession of the fishery 
in this part of the river, but their Lord- 
ships. have satisfied themselves that the 
evidence of possession on the part of the 
plaintiff:and his predecessors is adequate, 


(3) (1837) 2 M & W 326 at p, 331; 1M & H51;6 


-~ Ld (x8) Ex 1¢7; 46 RR 611 
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It starts well with a kabuliyat of 1856 in 
favour of the plaintifi's predecessor by 
ijaradars of the fishery in precisely this 
stretch of the river, described as within 
Tappe Dhbarenda, for a term of seven 
vears, thus extending into the 60 years 
limitation period. Itis true that there are 
no other kabuliyats of early date applicable 
to this portion of the river, but there is 
other evidence of possession which has 
been fully examined below, end which it 
is unnecessuiy to discuss again in detail. 
The criticism which their Lordships have 
heard of this evidence has failed to con- 
vince them -of its insufficiency. Their 
Lordships are accordingly of opinicn that 
the plaintiff by himself and his predeces- 
sos has had for the requisite 60 years 
adverse pcessession of the fishery in the por- 
tion of the river from Bhura to Benasuli, 
and that he has thereby acquired right 1 
it. 

(2) There remains for consideration 
the question of the fishery in the portions 
of the rive: from Kankabati Ferry Ghat 
to Bhwa and from Benasuli to Pathra 
Temohani (under exception of the fishery 
in the short stretch at the Midnapore 
Anicut admittedly belonging to ithe 
Crown). Here somewhat different 
issues are raised. It was not contested 
that since 1870 the plaintiff and his pre- 
decessors being proprietors of the lands 
through or alongside which the river at 
these parts flows, have. granted leares or 
licenses of the fishery throughout those 
portions of the river and drawn revenue 
therefrem. There is some -evidence of 
members of the general public having 
fished in the waters in question but such 
acts were in no proper sense acts of 
the Crown. They are characierised in the 
judgment of the High Court as ‘isolated 
and casual,” and their Lordships, having 
regard to the passage above quoted from 
the judgment of Lord Watson in Young 
v. North British Railway Company (2) (cit. 
sup) are of opinion that they were quite in- 
sufficient to deprive the plaintiff's possession 
of the requisite exclusive character. Their 
Lordships therefore find that since 1870 
the plaintiff and his predecessors have 
been in adveise possession of the fishery 
in the whole of these portions of the 
river. 3 

That. being so, the plaintiff starts with 
the advantage of 49 years’ adverse pos- 
session to his credit. But he has slillto 
prove adverse possession for the antecedent 
ll years from 1859 to 1870. The main 
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contest in the case has centred round this 
period, 

Among the evidense relating to these 
years there are certain documents to which 
their Lordships attach special importance. 
16 appears that in April 1859, the Sec- 
retary to the Government of Bengal ad- 
dress2d a letter to the Secretary of the 
Board of Revenue, Lower ‘Provinces, in- 
quiring if there was “any obstacle or 
objection to the levying ofa tax on the 
fisheries of navigablé rivera such as the 
Hoogly or Ganges”. The Secretary of the 
Board of Révenue, in his reply of 
‘August 2, 1859, reported, inter alia that:— 

“The zemindars and others have in some way or 
other usurped the rents of many of the fisheries 
in the large navigable rivers which run by the 
borders of or through their estates, but the Board do 
not consider that they cau show any good title 
and they see no reason why the State should not 
avail itself of thess resources. Doubtless the zemin- 
dars will plead prescriptive rights which in many 


instances they will try to support by documentary- 


and other evidencsa.:...The best plan in the opinion 
of the Board is to divide the fisheries in navigable 
rivers into convenient sections or blocks and toinvite 
farming tenders for them. By this means the 
probable value of the fisheries may bə ascertained 
and the objections made by those who have usurped 
the rents would have to be inquired into by the 


local officers,” f 

“On September 12, 1859, the approval 
of this plan by the Lieutenant Governor 
is reported in a letter which contains the 
- following passage:— 

“If any private person claimsa right of fishery 
in such public waters as are described, his claim will 
be considered. If he can support it in the opinion of 
the Revenue Authorities; it will be properly respected: 
otherwise the courts will be open to him.” 


Following upon this an official investiga- 
tion was made of the position of the 
fisheries in various rivers including the 
Cossye and there is produced a document 
of 1861 giving the result of 
tigation of the Jalkar Mehal of the river 
Kangsabati (Cossye) appertaining to ihe 
District of Midnapore. This contains a tabu- 
lated list of the tenants and ijaradars 
of particular portions of the river to- 
gether with -the rents paid. Among the 
sections of the river mentioned in the list 
it is possible to identify the greater part 
if not the whole of the portions now in 
dispute. There is also a report of 1861 
showing the state of possession of fisheries 
in the Cossye in private hands, though 
this apparently does not include the part 
of the river with which this case is -con- 
cerned. At the conclusion of the investiga- 
tion the Collector of the Midnapore District 
on August 13, 1862, ordered all the 
cases relating to the jalkar to. be struck 
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off “ag the members of the Board have 
ordered that there cannot be any jalkar 
settlement of any river except the Hoogly 
and the Bhagirathi.” 

The fact and the result of this inves- 
tigation are highly significant. From the 
documents just quoted it appears that in 
1859, a critical year for the plaintiff, the 
state of possession of the fisheries in the 
Cossye was officially investigated on the 
initiative of the Crown, with the result 
that a whole series of these fisheries in- 
cluding at least the major part if not 
the whole of those now in dispute were 
reported to be in private hands. The 
Crown had been specifically warned that 
fishing rights were being usurped and 
that prescriptive claims would be put 
forward but so far from taking any steps 
in the” case of the Cossye to 
challenge the usurpers or to vindicate its 
rights, the Crown appears to have acquies- 
ced in the existing state of private pos- 
session. It is immaterial whether it did 
so because it was satisfied that private 
rights had been acquired -or because it 
then took the view that the ‘Coosye was 
not a large navigable river, and so not 
Crown property. In point of fact through- 
out the whole period from 1859 onwards 


“there is no evidence of any attempt by 


the Crown to assert or exercise any fishery 
rights in the now disputed portions of 
the river. In their Lordships’ opinion it 
is highly important that-at the very 
beginning of the limitation period fisheries 
in the Cossye in the Midnapore District 
are found to be in private hands to the 
knowledge of and without challenge by 
the Crown. This evidence has both a 
positive and a negative aspect. On the 
one hand it vouches that private leases were 
in existence of fisheries in the actual 
waters in dispute; on the other hand it 
shows the Crown’s acquiescence in the 
usurpation of its rights, if usurpation it 
was. 

The other documentary evidence appli- 
cable to the period from 1859 to 1870 
was elaborately examined by the learned 
Judges of the High Court and was again 
subjected to searching criticism at their 
Lordships’ bar. In the opinion of their 
Lordships, having regard tothe position 
of matters as officially recorded at the 
beginning of this period ths” subsequent |. 
records are sufficient to affordthe re- 
quisite proof of continued . adverse | 
possession of the fisheries in the disputed 
waters down to 1870. 5 
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But the plaintiff before victory is secured 
has. to surmount a further obstacle which 
the Crown seeks to place in his way. Assum- 
ing that there was adverse private posses- 
sion between 1859 and 1870 of the fisheries 
in these portions of the river, the Crown 
argues that the plaintiff cannot legally 
avail himself of it, on the ground that 
the plaintiff does not derive his right to 
sue from or through those who enjoyed 
that possession. There was, it appears, a 
complicated episode, extending from about 
1847. to 1870, in the title to the plaintiff's 
lands through or along which these portions 
of the river extend, as a result of which 
there was, sothe Crown contends, a breach 
of continuity which precludes the plaintiff 
from “tacking” the possession had of the 
fisheries from 1859 to 1870 to the posses- 
sion subsequently had by the plaintiff 
and his predecessors from 1870 to 1919. 
The history of the matter is fully set 
out in the judgment of the Subordinate 
Judge and also in the narrative of the 
report of the case of Nawab Sidhee Nuzhur 
Ally Khan v. Rajah Ojoodhyaram Khan 
- (4). This narrative, asthe reporter records, 
and as their Lordships have verified, is 
quoted from the judgment delivered by 
Sir Edward Vaughan Williams on behalf 
of the Board. What happened may be 
stated in outline. The plaintiff's ancestor 
in the ‘thirties and ‘forties of last century 
borrowed largely from certain. Debs of 
Calcutta, to whom he mortgaged his 
Midnapore zemindari which included the 
lands through or along which the portions 
of the river in question extend. The Debs 
in 1847 obtained a foreclosure decree which, 
as well as the property, they sold to one 
Abbott who dispossessed the mortgagor. 
Abbott made a collusive sale of the prop- 
erty to one McArthur, and after a 
further series of transactions the property 
was acquired in 1851 by Nazir Ali, who 
was in possession throughout the critical 
period from 1859 to 1870. In proceedings 
-instituted in 1848 by the plaintiff's pre- 
decessor, the then Raja, the foreclosure 
decree was set aside as having been 
irregularly obtained and ‘the mortgagor 
was restored to his original and legal 
relation to the mortgage title.” Without 
further detailing the complicated course 
of litigation, it is sufficient to state that 
in 1860 proceedings for redemption and 
accounts were instituted by the Raja 
against Nazir Ali, who was then in 


(4) 10 M 1A 540;5 WR 83;1Suther 635; 2 Sar, 
198(P 0). i Gi 
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, possession and others, in which the Raja - 


obtained a decree in his favour in 1867. - 
An accounting ensued and it would appear ` 
that the Raja ultimately regained posses- _ 
sion of the zemdinarit in 1870, It was 

argued by the Crown that the present 
plaintiff was not entitled to connect- his 
possession with that of Nazir-Ali,inasmych 
as Nazir Ali had been shown to be a> 
mere illegal interloper. It is true that 

the periods of possession of a series of . 
independent .trespassers cannot be added 
together and utilised by the last possessor 
to make up the statutory total period of 
adverse possession: Dizon v. Gayfere (5). 
But Nazir Ali's position was not that 
of an independent trespasser, Possession - 
acquired under a foreclosure decree isno 

doubt not in privity with the mortgage 
title, but when the foreclosure decree was . 
set aside such title as Nazir Ali had was 
derived from the mortgagor, and he was 
held to be answerable as mortgagee in 
a suit for redemption and accounts. The 
decree pronounced against him proceeded 

on the footing of his being a mortgagee 

in possession. There can be no question 
that a mortgagor for the purposes of the 
Limitation Act can avail himself of ‘or 

“tack” on to his own adverse possession 

adverse possession of his mort- 

gagee. If then the position of Nazir 

Ali was not that of an independent 
stranger but in effect that of a mortgagee, 

as their Lordships hold, then the plaintiff 

may add Nazir Ali's adverse possession 

to that of himself and his predecessors 

since 1870. On the whole case accordingly 

the Crown's appeal fails. 

The attention of their Lordships was 
drawn to a slight discrepancy between 
the judgment pronounced by the High 
Court and the terms of the formal decree 
in the matter description of the stretch of 
the river at the Midnapore Anicut, the 
fishery in which admittedly belongs to 
the Crown. Counsel for the parties agreed 
that in the event of the judgment being 
upheld the decree should be varied by 
altering the words “except the part from 
the Saddar Ghat at Midnapur between 
Stations 138 and 139 tothe Lock Gates of 
Mohunpur” so as to read ‘‘except the part 
from the Saddar Ghat at Sujagunge 
Midnapur to the Lock Gates of Mohun- 
pur. n 


Their Lordships will humbly advise His 
Majesty that the appeal of the Crown be 


(5) (1853) 17 Beay. 421; 21 Beay. 118; 23 Ld Oh. 
60; 99 R R 218, 
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Court: affirmed with athe variation above 
stated and that the appeal of the plaintiff 
be also dismissed. As the eppeals were 
consolidated and the record and cases were 
common to both appeals,the plaintiff will have 
his costs in the consolidated appeals subject 
to a reduction of -one-eighth and exclusive 
of the costs of his petition for special 
leave to appeal which he must himself 


bear. 
Ne Appeal dismissed. 
Solicitors for the, Appellant.—Solicitor, 
India Office. 


.. Solicitors for the Respondent.—Messrs. 
Hy. 8. L. Polak & Co. 
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_ ALLAHABAD HIGH COURT 
Criminal Revision Application No. 941 
of 1932 
March 22, 1933 

KENDALL, J. 
JAFAR HUSAIN AND ANOTHER — APPLICANTS 


VETSUS 
_ , EMPEROR—Oprosits Parry. 

Criminal Procedure Code (Act V of 1898, 110 
—Whether can be used to punish accused persons 
for offences committed—Police Report that accused are 
‘reputed’ to have been, habitually committing theft of 
aa adan under s3. ll0—Legality 
of. 

setion 110, Criminal Procedure Code, is one of 
the preventive sections of the Code and is not 
intended tobe usedto punish accused persons for 
offences that have been committed: but to prevent 
them from committing offences which they are by 
their nature or habit likely to commit. 

Where a Police report speaks of certain persons 
being “reputed " to have been habitually commit- 
ting theft of electric current, and when the Magis- 
trate repeats the phrase in his notice, what is really 
meant is that they are “ suspected” of stealing 
the current, and the only reason for not prosecuting 
them fora definite offence is that the evidence is 
not sufficient, and s 110, Criminal Procedure 
Oode, cannot be used on the information referred Lo 
in the report, 


Cr. R. A. from an order of the First 
Class Magistrate, Khurja dated Decem- 
ber 10, 1932. 

Mr. M. A. Aziz, for the Applicants. 

The Assistant Government Advocate, for 
the Orown. 


Order.—The application made by the 
two applicants is that the proceedings in- 
stituted against them under s. 110, 
Criminal Procedure Code, may be quashed. 
On December 10, 1932, the Sub-Divisional 
Magistrate of Khurja issued a notice to 
the two applicants in the following 
terms; tae 
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“Whereas report has been received from Suba 
Inspector in charge, Police Station, Khurja, th:t 
you, Sayad Jafar Husain, son of Mr, Abbas, caste 
Siyed, Mohalla Kot, and Lakman Das, son of 
Kishori Lal, Vaish, Mohalla Pirzadgan Khurja, 
are the owners of a flour mill run with electricity 
in which both of you are partners, There is ge- 
neral reputation that you in collusion with Mr, 
Qharter, former Electric Engineer, habitually steal 
electric current and use such stolen current, where- 
by loss is sustained by the public: that you 
associate with Nathi Mal, dc, owners of other 
tirma (four mills who have been convicted for 
theft of electricity, and with Abdul Rahman, a sus- 
peot and a thief. Whereas your remaining at 
tberty is dangerous to the public, notice is hereby 
given to you to show cause why both of yor be not 
ordered to execute personal bond in Rs, 1,030 and 
two reliable sureties of zemindars and income-tax 
payers of Rs. 1,000 each to remain of good behaviour 
fora period of one year,” 

The application is supported by an 
affidavit showing that the applicants are 
men of some status, one of them being 
a Government pensioner and both of them 
owners of flour mills, and that they had 
had one of their mills supplied with electric 
power since July 7, 1931, but that find- 
ing that the meter supplied by the electric 
company apparently showed an excessive 
consumption they applied to have the 
meter tested, whereupon another meter 
was supplied which showed a still higher 
consumption, and that the applicants ap- 
plied several times after that to have the 
meter tested and later applied to the 
District Magistrate for early refund of 
excess charges and finally closed their 
mill on October, 1932. There are other 
statements in the affidavit to suggest why 
these unusual proceedings have been 
taken, but with these I am not at pre- 
sent concerned since the point has been 
taken on behalf of the applicants that 
the proceedings are not in accordance with 
law. 

Under s. 110, Criminal Procedure Code, 
a competent Magistrate who receives in- 
formation that any person within the local 
limits of his jurisdiction “is by habit a 
robber, house-breaker or thief” may call 
on such person to provide security in the 
manner set forth in the subsequent 
sections. In the present case, according 
to the notice, the Magistrate received from 
the Sub-Inspector a report to the effect 
that the applicants “in collusion with Mr. 
Charter, former Electric Engineer, hab- 
itually steal electric current and use such 
stolen current.” Section 110 is one of the 
sections of Ch. VIII, which comes under 
Part 4, Criminal Procedure Gode, i. e., 
the part devoted to the “prevention of 
offences,” and it is clear enough for this 


559 


_Yeason alone, if-it had. not been held in 
many decisions of this and other High 
Courts, that these preventive sections are 
not intended to be used to punish ac- 
cused- persons for offences that have been 
. committed, but to prevent them from com- 
mitting- offences which they are by their 
nature or habit likely to commit. If the 
.applicants could be. shown to be in the 
habit of stealing electric. current the 
“way to prevent them from committing 
such offence would appear to be very 
simple, viz, to disconnect their supply, 
instead of going through the cumber- 


some: proceedings of a law court which,- 


in - this case would, according to the 
affidavit, involve the examination of the 
Oollector of Bulandshar and a number 
of other officials and a long list of witnesses 
for the prosecution. The ` question before 
me; however, is not whether the procedure 
is cumbersome and unnecessary but whe- 
ther it is legal. If a competent’ Magis- 
trate’ receives information that a person 
is by habit a thief he may undoubtedly 
proceed under the section, and no doubt 
it would be argued (and in fact it has 
been argued by Dr. 
behalf of. the Crown) that a person who 
habitually steals electric current is by 
. habit a thief. I am not, however, able 
to conceive’ how it would be possible to 
prove that a person is habitually a stea- 
ler of electric current, without first prov- 
ing that he has actually stolen electric 
current, and if the applicants have stolen 
electric “current they should obviously 
have been ‘prosecuted for that offence. 
No doubt it has been provided in cl. (4), 
s. “117, Oriminal Procedure Code, that 
the fact that a person is-a habitual offen- 
der may -be proved by evidence of general 
repute, and this is probably what the 
Magistrate had in mind when 
his notice to the effect that “there is a 
general reputation” that the’ applicants 
steal ‘electric current. But how such a 
matter could possibly be proved by ge- 
neral repute has not been explained. 
A man who is by habit a thief in the 
ordinarily accepted sense of that term, 
a person for instance who picks pockets, 
steals grain from the fields or picks up 
trifles from shops and is generally dis- 
honest, bears that reputation because. it 
is within the personal knowledge of wit- 
nesses that such thefts have been com- 
mitted and that the person concerned was 
in the neighbourhood when the theft was 
committed, and thus a reputation for dis- 
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honesty is acquired. It is ‘based on 
knowledge, though not necessarily on the 
personal knowledge, of the person who 
gives evidence. The knowledge, however, 
that electric current has been stolen must 
be derived from some special and .de- 
finite experience, atid if anyone possesses 
that special and definite experience, ib 
must relate to some definite act of theft 
for which the applicants could have been 
or could still be prosecuted. 1. have, 
therefore, examined the Police report -on 
which the notice of the Magistrate was 
based and it is to the following effect; “ 
«Syed Jafar Husain, son of Mir Abbas Syed, 
resident of Mohalla Kot, and Lokman Das Vaish, 
are residents of Khurja and own an electricty flour 
grinding mill. Both of them are partners ın the 
mill and are reputed to have habitually committed, 
theft of electricity current for the above mill with 
the connivance of Mr. Charter, the then Resident 
Eoginser They are habitual thieves of electric 
current; and have been habitually receiving stolen 
current knowing it as such; and associate with 
Nathi Mal and other mill owners, who have been 
convicted of electric theft as well as with Mr. 
Oharter, and Abdul Kahman, a bad character 
and thief, They are hazardous to the public of’ 


Khurja.” À 
But, as I have already said, if the 


applicants have stolen electric current 
they should be prosecuted for a definite. 
offence. When the Police report speaks 
of iheir being “reputed” to have been 
habitually committing theft of electric 
current, and when the Magistrate repeats 
the phrase in his notice, what is really 
meant is that they are. “suspected”. of 
stealing the current, and the only reason 
for not prosecuting them for a definite 
offence appears to be that the evidence 
is not sufficient, It is true that the not- 
ice goes onto say that it is issued, among 
other reasons, because the applicants 
associate “with the owners of the other 
flour mills who have been convicted, for 
theft of electricity,” but that in itself. 
could not conceivably be held to justify 
proceedings under s. 110. ‘There is the 
addition that the applicants’ associate 
with Abdul Rahman, a suspect and a 
thief, but if Abdul Rahman is really a 
habitual thief and a person of such a 
kind as those against whom proceedings 
under s. 110 are ordinarily taken, it is 
scarcely credible that he should have 
been thrown in at the end-of the notice 
in this way among these alleged stealers 
of electric current, and the applicants 
may well complain that if they are really 
being asked to defend themselves against 
the charge of being intimate with Abdul 
Rahman, that should have been 8 matter 
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“for a separate proceeding altogether, and 
should not have been mixed up with the 
case in which the main charge undou- 
tedly is that the applicants are in the habit of 
stealing electric current. 

‘The report that the applicants: are 
hazardous -to the public appears from 
- the report to be based entirely on their 
- alleged theft- of electric current, 
if they have been stealing electric cur- 
rent-that no doubt is wrongful loss to 
: the electric company,’ but to describe it 
as „hazardous to- the community is a mis- 
use of language. ` ; 

I am forced to the conclusion,- there- 
fore, that the proceedings in the form 
they have taken ‘are quite illegal, and 
that s. 110 cannot be used on the - in- 


formation referred to in the report of the - 


Police and the notice of the Magistrate. 
I cannot of course say anything as to the 


merits of the- case beyond what these- 
documents disclose, but the Magistrate is - 
advised to consider whether there is any : 


definite evidence for the actual theft’ of 
electric current, and if so to take ‘pro- 
ceedings according to law to prosecute 
the applicants for that offence. In any 
case the present application must be. al- 
lowed, and I, therefore, direct that the 
- proceedings be quashed and that ihe 
-notice under s. 110, Oriminal Procedure 
Code, issued to the applicants, be can- 
celled: i 

Ne Application allowed. 
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_ , MADRAS HIGH COURT 
~ Criminal Revision Cases Nos. 650-and 
oe . 652 of 1932 
and WAS 
‘Oriminal Revision Petitions Nos. 605 and 
607 of 1932 
- July 31, 1933 
SUNDARAM CHETTY AND PAKENHAM: 
f Warsa, JJ. 
GUJJULA NARASIMHULU-——-PETITIONER 
i ~ Versus 
NAGUR SAHIB AND OTHERS —ACOUSED— 
Orposita PARTY 
Penal Code (Act XLV of 1860), ss. 
427—Criminal .Procedure.Code (Act V 
ss. 183 to W0—~Public nuisance—Encroachment on 
road—Right to abate nuisance, limits of—HEnglish 
and Indian Law—Demolition of  eneroachment by 
private persons—Conviction for mischief and rioting 
—Legality- Loss caused, whether wrongful. 
There is no statutory provision in India justifying 
a private person or a member- of the public in 
- demolishing a building and causing loss tognother 
person by way of abating a nuisance, “On the other 
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hand, the scheme-of the legislature indicates that 
in the case of such a public nuisance persons 
aggrieved should nct take the law into their own 
hands, but must resort to the particular procedure 
laid down therein. Even in England there is no 
unconditional right to abate a public nuisance. 
Dimes v. Petley (21, Bateman, v. Bluck (3) and 
Gopal Naidu v Emperor (4), referred to. 2 

Where certain persons gathered and demolished . 
a portion of the terrace and walls which another 
person had built, on the ground that the congtruction 
was an encroachment ona public street and they 
were charged with offences under ss. 147 and 427, 
Penal Code: . a wie 

Held, that the accused were guilty of theoffence 
of mischief as their common object in gathering on 
the scene was for the purpose of causing wrongful 
loss tothe owner of the building and they could 
properly be held guilty of rioting also. . 

In such cases asthe demolishing of the building 
is not justified by law the loss caused to the owner 
of the building by reason of the demolishing must, 
be deemed to be caused ‘by unlawful meang’ within 
s. 23, Penal Code, and the essential element of” 
wrongful loss necassary to constitute mischief ig 
not wanting -In re Dharmalinga Mudali (1), not 
follo wed. $ 


Petitions for praying the High Court to 
revise the judgments df the Court’ of the 
Stationary Sub-Magistrate, Badvel, in 
Calender Cases Nos. 342 and 343 of 1931 
respectively. 

Mr. K. S. Jayarama Ayyar, for the Peti- 
tioner. 

Mr. N. Somasundaram, for Mr. V. L. 
Ethiraj, for the Opposite Party. i 

Mr. A. Narasimha Ayyar, for the Public 
Prosecutor, for the Crown. 


Order.—These are two connected. peti- 
tions filed by the complainants -against 
the orders of the acquittal passed: in two 
cases by the Stationary 'Sub-Magistrate of 
Badvel in Cuddapah District. The two 
complainants were rebuilding their houses 
which abut a public street in the aforesaid 
village. A portion of the. superstructure 
was alleged to be. an encroachment on a 
portion of.the public street and the accused 
in these two cases are said to have. gather- 
ed there for-the purpose of abating what 
they considered to be a public nuisance and 
demolished a portion of the terrace and the 
walls which stood on the encroached por- 
tion. The Magistrate who tried the case 
framed charges against the accused under . 
ss. 147 and 427, Indian Penal Code and in’ 
one case there was an additional charge 
under s. 114 According to the facts found 
by the Magistrate, the portions of the build- 
ing demolished by the accused would be an 
encroachment on part of the public. path 
and the respondents were participating in 
the acts complained of. We have, there- 
fore, to take it, that thé alleged demolition 
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of the. walls:and a portion of the terrace 
by the accused is true. è : 

The main question arising for considera- 
tion now is, whether in view of'the aforesaid 


findings of fact the accused can be deemed | 


to be guilty of the offences with which 
they were charged. It is clear that the 


act.of the complainants in btilding upon 


a portion of the public pathway would 
amount to the -offence of public nuisance 
under s. 268; Indian Penal Code. The 
Magistrate in the court below, mainly relied 
on the decision of Sadasiva Ayyar, J., in 
In re-Dharmalinga Mudali (1), and held 
that the accused could not be found guilty 
of the-offence of mischief and consequently 
they. would not constitute an unlawful 
assembly within the meaning of-s. 141, 
Indian Penal Oode. It is argued before us 
by Mr. Jayarama Ayyar for the petitioners, 
that there is no statutory provision in India 
justifying a private person or a member of 
the public in demolishing a building and 


causing loss to another person by way of 


abating a nuisance. This contention, we 
are of opinion, is well-founded. The very 
-scheme of the legislature as would appear 
from 68. . 133 to 140, Criminal Procedure 
Code, indicates that in the case of such a 


public nuisance, anybody aggrieved by it- 


should not take the law into his own hands 
‘but must resort tothe particular procedure 
laid down therein. There are provisions in 
the Madras Local Boards Act and also’in- 
‘the Land Encroachment Act, {o the effect, 
that in cases of encroachment on public 
streets or Government property the remedy 


laid down in those Acts has to be adopted, 
implying clearly that there would be no' 
right to take the law into one’s own hands. 


for the purpose of abating a nuisance as 
the one mentioned above. The object with 
which these provisions are introduced in 
the Statutes is a salutary one. We need 
hardly say that the legislature has taken a 
precaution by means of these. provisions 
against breaches of public peace and. acts 
of highhandedness. It is suggested that 
the view taken in In re .Vharmalinga 
Mudali’s ease (1), might have been based on 
the impression that the principle of Eng- 
lish Common Law is applicable to India. 
But we find from the decisions relied on by 
the. learned Advocate for the petitioners, 
that even in England an unconditional 
right to abate a public nuisance is not 
given. The principle of one of the decisions 
cited is that a private individual cannot 


(i) 26 Ind. Cas. 171; 39 M 57;.1 LW 911; 15 Cr. 
LJ 723. 


GUJJULA NARASIMHULU V, NAGUR SAHİB. 


147 10 


of his own accord abate a public nuisance, 
unless by such nuisance he has suffered 
some special injury; vide Dimes v. Petley (2) . 
and also Bateman v. Bluck (3). Inthe latter 
case, the learned Judges have held that 
unless it was absolutely necessary for a 
person to demolish a wall in order to exer- 
cise a right of passage, there would be 
no justification for such removal. As was 
held by a Full Bench of this High Court in 
Gopal Naidu v. Emperor (4), a question of 
this kind has to be determined. according 
to the. Statute..Law of India and the 
English Common Law principle cannot be 
applied. Even in the decision of the 
Bombay High Court reported as Zipru 
Tanaji Patel v. Emperor (5), it was held 
that when there was an obstruction to the 
exercise of a private right of easement, it was 
not open to the dominant owner to remove 
the obstruction of his own accord, when 
there is a statutory remedy under s. 36 of 
the Indian" Easements Act. That being 
sv, we have only to see whether the acts - 
complained of in the present cases would, 
amount to the offence of mischief, Wemay 
note that there is no charge of criminal 
trespass in the present cases, as there was 
in Dharmalinga Mudali’s case (1), and. 
it is not necessary for us to express any 
opinion on the portion of the judgment deal- 
ing with that aspect. But with great . res- 
pect, we have to differ from the view taken 
in the said case that by the act complained 
of there would be no wrongful loss and 
consequently there would be no offence’ of 
mischief. If the damageto the complain- 
ants' properties caused by the demolition 
of the walls and the terrace, can be deemed 
to be wrongful loss, then the essential ele- 
ment necessary to make out the offence of 
mischief exists. Under s. 23, Indian Penal 
Code, wrongful loss is loss by unlawful 
means of property to which’ the person 
losing itis legally entitled. If the demoli- 
tion of the walls and the terrace undertaken 
by the accused has no justification in law, 
then the loss caused to the complainants by 
reason of that demolition must be deemed 
to be by unlawful means, Unless these 
accused have got a right of abating a public 
nuisance, the acts done by them canin no 
sense be deemed to be lawful. There are 

(2) (1850) 117 E R462: 15 Q B276,;19 LJIQB 
419: 14 Jur, 1139; 81-R R 573. < . 

(3) (1852) 118 -E R 3233:18 Q B80: 2ILJQB 
416; 1? Jur. 3£6; 835R R813. 

(4) 73 1nd. Oas. 343, 46 M603; 17 L W 592; ALM 
L J 632; 32M L T 352; (1923) M W N 425; A IR 
1923 Mad, 523; 24 Or. L J 599. i 

(5) 104 Ind, Cas. 604; 5UB 487: 29 Bom. L R 434; 
28 Or. L J 476; AIR 1927 Bom. 333, - 
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only two ways in which the accused . can 


contend that no offence has been committed: 
by them. They may either show that the 


ingredients for the offences of mischief and 
rioting do not exist, and even if those do 
exist, they can make out facts which would 
bring their case under any of the general 
exceptions in Chap. IV, Indian Penal Code. 
Even s. 81, in that chapter cannot be easily 
invoked. for the aid ofthe accused in this 
case, as the explanation to that section 
shows it isa question of fact in each case 
whether the harm to be prevented or avoided 
was of such a nature and so imminent as 
to justify the doing of the act with the 
knowledge that it was likely to cause harm. 


The portions of the terraces in question were’ 


built in the course ofamonth or so, and the 
encroachment thereby was only on a small 
portion of the public street. In no sense 
can we say that the harm caused by these 
encroachments was of such a nature and 
so imminent as to justify the accused to 
take the law into their own hands and 
demolish the buildings. We are, therefore, 
of opinion, that the- accused were really 
guilty of the offence of mischief and as 
their common object in gathering on the 
scene was for the purpose of causing wrong- 
ful loss to the complainants, they may prop- 
erly be deemed to bave been guilty of rioting 
also. ` 


The learned Magistrate has acquitted ` 


them on what we think to be an erroneous 
view of the law and, therefore, we set aside 
the order of acquittal in these two cases and 
order their re-triel and disposal according to 
law. 


A. Re-trial ordered. 


PRIVY COUNCIL | 
Appeal from the Peshawar Judicial 
Commissioner's Court 
November 16, 1933 
Lorp MACMILLAN, Sir Joan WALLIS 
AND Siz GEORGE LOWNDES. 
MAULADAD KHAN AND OTHERS 
— APPELLANTS 
; VETSUS 
FAIZULLAH KHAN AND OTHERS — 
RESPONDENTS ; 
Practice—Privy Council—Preliminary decree in 
suit jor partnership accounts—Final decree---Appeal 
to High Court—Remand for re-trial Appeal to 
Privy Council—Order in Council aside 
decree appealed against—-Mijfect of—Proceedings 
subsequent to ordér of High Court, if - coram non 
judice—Re-trial, , at ; 
A preliminary decree was passed in a suit for 


setting 
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partnership accounts declaring the 

para in the partnership and ordering accounts to 
e taken. 

under which a sum of money was found to be due 

to one M bythe other parties (respondents) 
appeal the decree was set aside by the Judicial 
Commissioner on May-7, 1925, and the suit was 


shares of the - 


remanded for re-trial with a,direction | that the ` 


respondents would only be entitled to dispute the 
liability for the sum decreed as due to M,and not 
to claim any additional sums as payable to them. 
The respondents appealed to’ the Privy Council and 
it was decided that the order of the Judicial 
Commissioner should be set aside ‘and . the case 
remanded to the trial Court for fresh trial, and an 


order in Council wasduly drawn up’ to this effect. ` 


In the meantime the case had gone on in India, as 
if no appeal were pending. Under the remand 
order of the Judicial Oommissioner the 
finding considerable 


“sums due from M to the respondents was delivered. . 
Against this, appeals were filed before the Judicial ` 


< Commissioner who ultimately- held M liable to pay - 


Case was- 


various sums to the respondents M appealed to the , 


Privy Council : pee f 
Held, that the intention of the Privy Council in 


the prior decision was that the’ whole order of May ` 


7, 1925, was to be set aside and-that consequently all - | 


the proceedings in India subsequent to the (rder of 
the Judicial Commissioner datéd May 7, 1925, were 
coram non judice and should be set aside ‘and the 
case should be sent back : 
determined by the decree which was set aside in 
accordance with the terms of the Orderin Coun- 


cil. É 
Mr. W. Wallach, for the Appellants, _ 
Messrs. DeGruyther, K. C,and J. M, 
Parikh, for the Respondents. 


Lord Macmillan.—This is an unusual. 


anda most unfortunate case. It began ten 


years ago with a suit filed for partnership ac-- 


counts. The suit was instituted in the court 
of the District Judge of Dera Ismail Khan, 
but was transferred by him tothat of the 
Subordinate Judge, by whom a preliminary 
decree was passed on October 22, 1923, 
declaring the shares of the parties in the 
partnership and ordering accounts to be 
taken. ‘There was no appeal against this 
decree. " 

On March 24, 1924, the 
Judge passed a final decree under which a, 


sum of Rs. 19,991 was found due to the. 


present appellant, Mauladad Khan: (who 
was the first defendant in the svit) by the 
other parties, who are the respondents be- 
fore the Board. Appeals followed to the 
Judicial Commissioner. He set aside the 
decree of March 24, 1924, 
order of May 7, 1925, remanded. the suit 
tothe District Judge for re-trial by him, 
put directed in effect that on the re-trial 
the respondents would only be entitled to 
dispute the liability for Rs, 19,991 which 


and by his’ 


for re-trial of. matters ` 


A final decree was subsequently passed ` 


On . 


Subordinate. ` 


had been laid on them by the Subordinate — 


Judge, and would not be entitled to claim 


t 
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that any additional sums were payable to 
them. This restriction was based on an 
alleged deficiency in the court-fee paid by 
them. 

_ _ Against this’ part of the order of May 
7, 1925, the respondents filed two separate 
appeals to His Majesty in Council. These 
came on for hearing before the Board in 
February, 1929. The judgment of the Board 
-was.delivered by Lord Shaw on March 
15 following [See Faizullah Khan v. Mayla- 
-dad Khan (1)], and the advice tendered to 

“His Majesty was that the order of the 
„Judicial Commissioner of May 7, 1925, 
.should be set aside and the case remanded 
to:the court of the Subordinate Judge for 
fresh trial and decision on the merits. An 
Order in Council was duly drawn up to this 
effect and dated March 1, 1929. . 

In the meantime, however,’the case had 
gone on in India asif no such appeal were 
“pending. The District Judge acted on the 
cremand order ofthe Judicial Commissioner, 

accounts were taken by Commissioners, 
their report was considered by the District 
Judge, and on January 14, 1927, he 
delivered a judgment finding considerable 
sums due from Mauladad to the various res- 


_pondents. © The judgment was stated to be’ 


““eontingent upon the reversal of the Judi- 
cial Commissioner's order dated May 7, 1925, 
by the Privy Council.” No formal decree was 
drawn up, but notwithstanding this all the 
parties except the original plaintiff No, 2 
appealed against ihe “judgment” to the 
Judicial Commissioner. These appeals 

“were still pending. in March, 1929, when 
“the Order in Council above referred to 

“was promulgated. 

On receipt in India of the order in Council 

_ the first plaintiff and defendants Nos. 2 and 

‘-3:-applied to the Judicial Commissioner 
asking that the District Judge should now 
draw up a decree -in pursuance of his 
judgment of January 14, 1927, and 
that their appeal should be proceeded with. 
This was opposed by Mauladad, who con- 
tended that the proceedings taken in the 
District Court on the Judicial Commis- 
sioner’s order of May 7, 1925, were 
void as the order on which they were based 
had been set aside. The Judicial Com- 
missioner-declined to deal with this conten- 

„tion at the time and ordered the District 
Judge to complete his proceedings by draw- 
ing up adecree. This was done. A decree 


_ (1) 117, Ind. Cas, 493; AI R 1929 P 0147: 33 0 

_ W N 781: 31 Bom, L R641; 30 Le W 104; 57 ML 
4 281; (1928) M WN 818; £0 C LJ 29; .0 Lah. 737; 
E6 IA 232 (P O) 
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was drawn up in accordance with the 
judgment and dated January 14, 


1927/September 18, 1929. All three appeals 
were then heard by the Judicial Commis-. 
sioner, who afteran elaborate examination 
of the items in dispute varied tha District 
Judge's decree and held Mauladad liable 
to plaintiff No. Lin Rs. 57,925, to-plaiotiff 
No. 2 in Rs. 2,249, and to defendants’ Nos. 2 
and 3 in Rs. 4,310 with interest in each 
case at six per cent. from April 1, 1920, 
to realisation. ; 

Against the decrees, which were duly 
drawn up in accordance with,this judgment 
and dated June 21, 1930, Mauladad 
has appealed to His Majesty in Council. 
The first point taken on his behalf is that 
having regard to the terms of the Order 
in Council of March 1, 1929, all the pro- 
ceedings in the District Judge’s Court fol- 
lowing on the remand order of May 7, 
1925 and the appeal from his decree were 
without jurisdiction and void, and that 
following upon the Order in Council there 
should have been a fresh trial before the 
Subordinate Judge and a decision by him 
on the merits of the case. 

In answer to this contention Counsel 
for the respondents points out that in the 
first appeal to His Majesty in Council the 
only question was as to the limitation 
placed upon the right of ths plaintiff and 
defendants Nos. 2and 3 to recover upon 
the remand substantive sums against Maula- 
dad. Upon reference to Lo:d Shaw's judg- 
ment this certainly appears to have been 
the only question discussed. Counsel protests 
that the advice tendered by the Board to 
His Majesty and the Order in Council meant 
no more than that the order of May 7, 
1925, should be set aside only in so far as it 
restricted the rights of the respondents on 
the re-trial and asks that the Order in 
Council should be so read. 

Their Lordships are unable to accede to 
this suggestion. That the intention of the 
Board was that the whole order of May 
7, 1925, should be'set aside is they think 
clear from the direction that there should 
be a fresh trial before a different court. It 
is no doubt possible that the requirements 
of the case would have been met by a mere 
modification of the order in question leav- 
ing the re-trial to procéed as ordered by the 
Judicial Commissioner, and this might have 
been brought to the notice of the Board 
before the Order in Council was drawn 
up. An opportunity is always afforded to 
the parties-of meeting any such objection 
to the form ofthe advice tendered. But no 
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step inthis behalf was taken by the then 
appellants. It is in {heir Lordships’ opinion 
impossible to hold that thé Order in Council 
meant anything less than what it says in 
the plainest of words. It would, they think, 
be equally impossible to hold that a re- 
trial before the District Judge which was 
completed, by January 14, 1927, was a 
sufficient:compliance with an order for re- 
trial by the- Subordinate Judge made by 
His Majesty in Council: in March, 1929. 
Their Lordships are naturally reluctant to 
prolong this already protracted litigation, 
but they feel that there is no other solution 
to the present impasse than to send the 
case back for, re-trial. The 1e-rial of 
course, will not extend to ths matters decid- 
ed by the preliminary decree of Octo- 
ber 22, 1923, which remains undisturbed. 
They are of Opinion therefore that. all 
the proceedings in India subsequent to the 
order of the Judicial Commissioner dated. 
May 7, 1925, were coram non judice, that 
the decrees of the District Judge and of the 
Judicial Commissioner dated respectively 
January 14, 1927, September 18, 1929, and 
June 21,1930, must be set aside; and that 
the case must go back for re-trial of the 
matters determined by the decree of 
March 24, 1924, which was. set aside in ac- 
cordance with the termsof the Order in 
Council of March 1, 1929 and they will 
humbly advise His Majesty accordingly. 
The appellants must, their Lordships 
think, have their costs from the respondents 
of all the proceedings subsequent to the arri- 
val in India of the Order in. Council of 
March 1, 1929, including the costs of the 
present appeal. .There should, they think, 
be no costs of the abortive proceedings in 
the District Court: held upon the remand 
of May 7, 1925. All other costs will be 
dealt with upon the further trial of the case. 
N. a Case sent back. 
Solicitors for the Appellants.—Messrs. 
F.L: Wilson & Co. 
Solicitors -for the Respondents.—Messrs. 
Stanley Johnson & Allen. . 





LAHORE HIGH COURT 
Criminal Revision Petition No. 727 
_ of 1933 
September 15, 1933 
TEK CHAND, J. 
MANGAL SAIN—COonvIroT—PETITIONER 
versus 
EMP EROR—Oprosits Party. 
Penal Code (Act XLV of 1860), s. 161—Illegal 
gratification received by public servant— Persons 
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instrumental in negotiating bribe—Whether accom- 
plices—Hvidence Act (I of 1872), s. 114. ` 

In a case under s: 16], Penal Code, persons 
who were either instrumental in iegotiating the 
bribe. or in arranging for its payment are in the 
position of accomplices and according to well-settled 
principles] it is highly unsafe to ‘base a conviction 
on their testimony without independent corrobora- 


iton. É 

Cr. R.P. from an order of- the Ses- 
Sargodha, dated 
October 17, 1932. 


Mr. Kanshi Nath Aggarwal, for -Mr. 
Ram Lal Anand I, for the Petitioner. 

Mr. - R. C. Soni, for the Opposite 
Party. if ; 


Judgment.—The petitioner Mangal 
Sain, who was employed as aconstable of 
Police in the Shahpur District in 1930, has 
been convicted under tss, 151-384, Indian 
Penal Oode, and has been sentenced to 
undergo rigorous imprisonment for one 
month and pay a fine of Rs. 100, or in 
default to suffer further imprisonment for 
three months. ; 

The.admitted facts are that in November, 
1930, one Raju Musalli made a report at 
the Kot Moman Police Station that a burg- 
lary had been committed in his house and 
that he suspected certain persons, including 
one Sohawi Musalli of Ramdana, of having 
taken part init. On this-report an investi- 
gation was started, in the course of which 
the petitioner was ordered to search’ the 
house of Sohawi at Ramdana and bring him | 
before the Sub-Inspector. He was also 
instructed to get assistance from the Police 
Station at Midh Ranjah, as. Mauza Ramdana 
is situate in ‘that jurisdiction. Mangal 
Sain accordingly applied for such assis- 
tance and Ilahi Baksh, Head. Constable of 
Midh Ranjha was deputed to accompany 
him. They both went to Ramdana- on 
November 18, 1930 and found that Sohawi 
was absent from the village. His wife 
Musammat Fatima was there and in her 
presence the house was searched. Ilahi 
Baksh submitted a report that nothing in- 
criminating was found in the house. A 
few days later Mangal Sain, petitioner, 
reported to the higher authorities that Ilahi 
Bakhsh had made a false report, inasmuch 
as a chhavi and a chosa, which were suspect- 
ed to have been used in the burglary, were 
actually found in the house of Sohawi, but 
Ilahi Bakhsh had suppressed this fact. On 
receipt of this report Ilahi Bakhsh was 
suspended by the Superintendent: of Police, 
and an Inspector was deputed to-make a 
departmental enquiry. In-the course of 
this enquiry, a counter-allegation was made 
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that the petitioner Mangal Sain‘had taken 
a bribe of Rs. 6 from, Musammat Fatima, 
‘wife of Suhawi, on threat of arresting her, 
This allegation also was enquired into and 
the Superintendent of Police ordered the 
` dismissal of the petitioner from service. He 
appealed to the Inspector-General of Police, 
who ‘disagreed with the finding of the 


Superintendent of Police, and reinstated 
the petitioner. 
On January 25, 1932 i. e, about 15 


months after the alleged payment of the 
bribe; Musammat Fatima lodged in the 
Magistrate’s Court a complaint against the 
petitioner under ss. 384-161, Indian Penal 
Code; repeating the same allegations. The 
‘ petitioner was tried on this complaint and 
has-been convicted and sentenced as stated 
above. | His appeal has been dismissed by 
the Sessions Judge, and he has preferred 
a petition for revision in this court. I have 
examined the record very carefully and 
have heard the learned Assistant Legal 
_Remembrancer on behalf of the Crown. 
_ The allegatiois made in the complaint 
‘are that on November 18, 1930, nothing incri- 
minating was found and accordingly both 
Ilahi Bakhsh, Head Constable and the 
petitioner left Mauza Ramdana. A few 
hours later, the:petitioner returned to the 
village.and told Musammat Fatima that as 
she had failed to produce her husband, she 
would be arrested and taken tothe thana. 
_Musammat Fatima was upset at this threat 
_and soaght the intervention of Mohammad 
Yar and: Barkhurdar lambardars and Masoni 
_chaukidar. ‘They requested the petitioner 
to let Musammat Fatima go, but he demand- 
ed a bribe of Rs. 50. After a good deal of 
haggling, the lambardars succeeded in 
striking a bargain at Rs 16. Musammat 
Fatima had no money with her at the 
time and it was decided to borrow Ra. 16. 
The combined efforts of Musammat Fatima, 
the two lambardars, the. chaukidar and the 
_patwari, who also had been approached, 
resulted, however, in raising Rs. 6 only, 
which were paid to the petitioner on the 
spot, and one, of the lambardars under- 
took to pay the balance of Rs, 10 by borrow- 
_ing it from one Barkat, shop-keeper at Kot 
Miana. For this purpose he accompanied 
the petitioner to the village but Barkat was 
not found there. This amount was, there- 
_ , fore, never paid. The sum of Rs. 6 which 
_is-alleged to have been actually paid to 
_the petitioner was raised by borrowing 
Rs. 2 from Sahib Khan, Rs. 2 from Fattu 
and Rs, 2 fromaMohammad Hayat, patwari. 
At the trial evidence was giyen by Musam- 
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mat Fatima herself, Mohammad Yar and 
Barkhurdar lambardars, Masoni chaukidar 
and the persons who are stated .to have 
lent the money. I have read the evidence, 
but am nof.at all impressed by it. In the 
first place it seems highly improbable that 
the small sum of Rs. 16 could not have been 
raised in the village even though the two 
lambardars, the chaukidar and the -patwart.. 
had interested themselves in the matter. . 
Secondly, it is most unlikely that the rais- 
ing of the money for paying a bribe should 
have gone on in this’ open manner, and all 
the village officials taking part in it, Third- 


. ly, on their own showing these witnesses 


took a very. prominent part in the payment 


-of the bribe. They.depose that they were 


either instrumental in negotiating the bribe 
or in arranging for its payment and, there- 
for, were in the position of accomplices, and 
according to well-settled principles, it is 


highly unsafe to base a conviction on their 


testimony without independent corroboration. 
Such corrboration is wholly lackingin the 
case.Further it issignificant that the patwari, 
the lambardars and the chaukidar did not 
report the matter tothe higher authorities 
and it was not until after the petitioner had 
reported against Ilahi Bakhsh, that the 
allegations against the petitioner were made 
by Musammat Fatima. It is again important 
to note that the present complaint was not 
filed till January 1932, though the bribe is 
alleged to have ,been paid. in November 
1930. No satisfactory.explanation for this 


“Jong delay in starting the proceedings has 


been offered. ‘The mere fact that a depart- 
mental enquiry was being held against 


„the petitioner cannot: possibly justify her 


passivity and the inaction of her friends for 
such along time. `. ee: 

I have no doubt that the wholé case was 
engineered by lahi Bakhsh as a counter- 
blast to the report which the petitioner 


had made. against him, and I hold that 


the petitioner has been erroneously con- 


. victed. Zs 


I accept the petition, set aside the con- 
viction and sentence and acquit the peti- 
tioner. The fine, if paid, will be refunded, 

x. Petition accepted. 


a 
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` OUDH CHIEF COURT: ` 
Execution of Decrée Appeal No 55 of 1933 

November 24, 1933 i 
SuIvastava AND Nanavorry, JJ. 
AMIR KHAN AND oTÉSRS— 
J UD 2MENT-DEBTORS — APPELLANTS 
. ` versus ‘ 
JHAO LAL AND orngss —DEOREE-HOLDERS — 
$ RESPONDENTS 

Civil Procedure Codel Act V of 1908), s 148, 0, 
XXIII, r. 8,0. XXXIV, T. 4'2,—Mortgage suit— Com- 
promise decree~ Provision for payment in instalments 
and authority given to dectee-holder to sell mortgaged 
property without necessity of final decree- Provision, if 
p nal—Interference with terms agreed upon—Propriety 


of- D:fault--Extension of time—Power of court tu 
grant. i 


The terms ofa compromise by means of which a 
mortgage suit was decided,were that the judgment- 


debtor was to pay the decretal amount by nine 
annual instalments of Rs. 2,0J0 each. In case of 
- default in payment ofany instalment the decree- 


holders were given the right to realize the remaining 
amount with inferest at 12 annas percent per 
mensem from date ofdefanlt till date of realization 
by sale of the property „ mortgaged without the 
neceasity of getting a final decree prepared : 

Held, (i) that “the decree was in no sense a prelimi- 
mary decree for'sale but was clearly a composite 
“decree allowing the decree-holder.the right- to sell 
the property without the necessity of getting a final 
decree prepared and hence the judgment-debtor 
could not derive any benefit from cl. 2 of O XXXIV, 
r. 4, Oivil Procedure Code $ : 

(it) that the provisions in the compromise allowing 
the decree-holders the right to sell the mortgaged 
property in case of default in payment of any 
instalment was not a penal provision and did not 
justify the court in interfering with 
agreed to between the parties. Dayaram Gidumal 
.v. Nabibux 1), referred toi i 5 

(iti) that a. 143, Civil Procedure Code, did not 
apply to the case, nor O, XXXIV, r, 4 and hence 
the court had no authority to grant any extension 


of time when a default occurred in payment of any, 


instalment. N 
, Appeal against the decree of. the Sub- 
anake Judge, Kheri, dated July 9, 
1932. 


Mr. B. K. Dhoan, for the Appellants. 

Mr. G. P. Bajpeyi, for the Respondents. 
Judgment.—This is a judgment-debtor’s 
appeal against the order dated July 9, 
- 1932: of the learned Subordinate Judge of 
Kheri. It arises under the following cir- 
cumstances : — $ 

The decree“holders_ respondents instituted 
a suit on foot ofa mortgage. This suit was 
-decided by means of a compromise. The 
terms of the compromise were that the 
appellant wasto pay the decretal amount 
-by nine annual instalments of Rs. 2,000 


each. In case of default in payment of any- 


instalment, the decree-holders were given 
the right to realize the remaining amount 


„with interest at 12 per cent. per mensem . 


fromthe date of default till the“ date of 
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realization by sale of the property, mort- 
gaged without the necessity ‘of getting a 
final decree ’ prepared. The judgment- 
debtor paid the first two instalments in due 
time. Thethird iñstalment. fell due, on 
March 21, 1932. , On that date the judgment 
debtor made. an application accompanied 
with a tender offering to deposit the 
amount in court but no money was 
actually deposited. Ten days later on 
March 31, 1932, the judgment-debtor made 
another application to the court explaining 
that the money. could not be. deposited 
-because of some delay which occurred in 


getting’ a deed, which he, had executed’ 


inorder to raise money, registered.: He 
asked for permission to deposit the motley 
within three days. The court permitted 
him to depositthe money within three days 
arid when it was deposited on April. 2, 
notice was issued to the decree-holders to 
withdraw the money. The decree-holders 
objected that. the money had not been 
deposited within the time fixed in the 
compromise and that no extension of time 


could be granted. The learned, Sùbordi- | 
nate Judge, accepted the objection ‘and ~ 


directed the, judgment-debtor to take back 
the money deposited by him. . 

It is contended in appeal thatthe learned 
Subordinate, Judge 
-provisions of O. XXXIV, r. 4 of the Code of 
Civil Procedure which allows the court to 
extend the time fixed for payment of the 
amount due, to the. mortgagee. This pro- 
vision hasin our opinion no application to 
the present case. The-order passed by the 
Subordinate Judge on the back- of the 
petition of compromise shows that,- he 
decreed the claim in terms of the compro- 
mise under ©, XXIII;r. 3o0f the Code of 
‘Civil’ Procedure. The decree. which was 
prepared in pursuance of this order is also 
not one undér O. XXXIV, r. 4, Civil Proce- 
dure Code. ‘It is in no sense a preliminary 
decree.for sale but is clearly.a composite 
decree allowing the: decree-holder the right 


.to sell the property without the necessity of 


getting a final decree prepared. Under the 
circumstances the judgment-debtor cannot 
derive any benefit from the provisions of 
cl. 2.0f O.XXXIV,r.4 of the Code of Civil 


‘Procedure. - 


. Nexbit was contended that the appellants 
should be granted relief by the court in the 
exercise of its equitable jurisdiction.’ No 
doubt there are authorities in support of 


the view that even in the case of consent . 


decrees the court can relieve a party from 
provisions which are of a penal character, 


has overlooked the’ 


A 


4 
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`| Dayaram Gidumal v.Nabibux (1)]- | : 
. Lastly it was argued that- the learned 
“Subordinate Judge ` having once permitted 


. thejudgment-deblor ‘to deposit the money 


“behind that’ order. "The ‘learned Subordi-. 


'- nate Judge never “passed any order either 


holding ‘that the 


r’ 


““ extension., The permission, to deposit the 
“money within three days was -obviously 
subject to any objections which might be 
raised by the decree-holder and ‘the final 


` 


orders which the Subordinate Judge was to`. 
pass inthe case: As held by a Bench of -~ 


this .court in Abdul Rahman v. Banke 
Behari Lal (2), towhich one of us isa party, 


_ nai 148-of the. “Code of Civil Procedure 


™ does Bob: apply to the present case. : We 


- > thavé-already pointed out that O. XXXIV, r. 


v 


tr 


| 


{ attracted certain persons on 


5 


-47 digo: -has mo” application. “The, gourt 
~#herefore had no. authority “to grant any 


*Sextension of-time. The case is perhaps‘one ,, 
of ‘some “hardship for the judgment-debtor * 
“But as: remarked by the learned: Subofdi-- 


‘até Judge; the” court cannot compel the 
deéree-holder to-"actept the money deposit- 
ed beyónd time in-the absence of any pro- 
“vision :of-law authorizing it-to do so.~.. i 
Thgřesúlt therefore is that the appeal 
fajls-and is dismissed with costs. 
Nef a : Appeal dismissed. 
(1) 116 Ind. Cas, 577; A I R 1929 Sind 98, 
AG 146 Ind, Oas. 171;10 OW N 1151;6R O 
pi ie ` 


LAHORE HIGH COURT 


Criminal Revision Petition No. 678 of 193 
` September 9, 1933 


i Tek CHAND, J. 
“BHARTU ~ Convict - PETITIONER 
versus 
EMPEROR — RESPONDENT. 
Penal Code (Act XLV of 1860., ss. 376, ll— 
Accused throwing down girl, gettingup on her chest 


and. attempting to have intercourse with her— 
Offence of attempt to commit rape—Whether made 


t. 5 
Where the accused caught hold of a girl; threw 


“her down, put sand in her mouth, got on - her chest , 
.fand attempted to have sexual intercourse “with her_ 
and the girl resisting cried out and’ heri“ -screams., 
seeing -whomi' he ran : 


+ v 


away: 
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“within three days-he had no authority to-go _ 


judgment-debtor was. 
„entitled to extension of time or -granting an’ 


-contested by .Counsel for the petitioner. 
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the offence 


Held, that the accused “was guilty of 
of attempt to commit-rape. “jz < mmg.” Ks 
Or. R, PB. “from..an -otder of the Addi- 
tioa Serene dga,. Rohtak, dated March 
À 1933; AM a EKA Á 5 ` A 
Mr. Shamair Chand, for the Petitioner. 
Mr. R.O. Soni," for the Respondent. .:' 
Judgment.-'The ` petitioner: Bhartu, a 
20 years‘old Jat of Mauza’ Garhi Sampla, 
District Rohtak, has. been ‘convitted under 
s. 376-511,. Indian Penal ‘Code,-.-.and has’ 3 


been ordered to'be detained dr. a term `° 


of four years in the Borstal Jail at Lahore. 
“His appeal has been dismissed by the 
learned Additional .Sessions Judge, ‘and he « 
has preferred: a petition for revision in ‘this 
court. . S gah 
The facts found are that on November 18, 
1932, just, before sunset P. W. No. |, Mus- 
ammat Bhano, a Kumhar girl, 14 years of 
age, had gone out in the fields to gather 
cow-dung. The petitioner happened to 
conie there, caught hold of her, threw her 
down, put sand in her mouth, got on 
her chest and attempted to have intèr- 
course withher. She resisted and cried and 


her screams attracted Daya Chand P. W. n= 


No. 3 and Musammat Chhotto P. W. No. 2 ~ 
on seeing whom the petitioner ran .away. 

I have examined the record and am of 
opinion that the evidence fully justifies 
this. finding which has not been seriously 


His main argument before meis that on 
the facts as found, the offence falls under 
s. 854, Indian Penal Code, and not under 
s. 376-5. In my. opinion this-contention - 
is without force. The pétitioner had gone . 
much beyond the stage of “preparation?! = 
and ifhe had not been prevented by “the” 
sudden arrival of Musammat Chhotto. . 
and Daya Chand, there is not the least. ` 
-doubt that he would have had inter- 


` course with her. His act clearly amounted 
to an “atlempt” to commit rape. 
authority for this proposition is necessary S2 


Hany. 


reference may bemade to the ruling of 
the Chief Courtin Khadam v. Crown (1) 
the facts of which case are almost identical 
with those of the present case. . . 

On the-facis found, the petitioner has 
been rightly convicted under s. 376-011. 
and having regard to all the circum- 
stances, I donot think that the sentence 
of: four years’ detention in the Borstal Jail 
ib excessive, ; 


- ”- dismiss the petition. 


Petition dismissed. 
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2 (1) 8 dnd? Cas. 257; 42 W R 1910 Cr.; 
Sup.” 1910511 Cr, LJ6ll. . 


1934 ht Be Re 


eros 


NAGPUR wor again Sy has besi oe ‘eee e oS E 


Second ivii Appeal: “No. 158 6£.1930 
eels 39,1935 ae 









_ san Gia Ag OEATS Prit 
zaks ENA > RESPÓNDENT.” 


ate 





and. ‘Revenue Act (II of 1917), s. 68. (5)—Power to, 
` record:lanid'as sir—Whether rests solely with Revenue’ 
- “Authorities—Person aggrieved by” entry—Remedy of ~ 
—Liability to_ejectment—Possession ' for a largë, num» 
ber of years — Whether material, ° 
The. power to record land as sir rests solely with 
the Révenue Authorities, and the daly remedy which - 
a person aggrieved by an entry. of land-as sir ab a” 
> settlement has, is to institute'a: suit, within one-year 
of. the date-on which assessment ‘is offered to the 
proprietor under s.68 (5) of the Land- Revenue Act. 
When no such suit is brought 
land becomes conclusive and final, ` aS, 


hs nae 


The ‘nile that the tenants who were classed as ordi-? 


nary tenants at the time when the O, P. Tenancy 
Act of 1920 came into force, should ipso facto become 
occupancy tenants, isnot meant to be enforced with 
regard to that special class of ordinary tenants 
` whose holding consists entirely of sir lands. If a 
Xz-tenant takes his stand on ‘the Tenancy Act of 1898, 
he must be judged under that Act and according 
tos. 69(c) of the Act he can, ’as an ordinary tenant, 
be ejected -from his ‘holding. on the ground that the 
holding consists ‘entirely of sir land, If, on the 
otber- hand, he ‘wishes to rely, on the provisions of 
the. Act of 19 20, le must be judgéi -under * 
8s, 37 and 38 of that ‘Act. The fadt-that he has been, 
in possession for a large number of years will not” 


In the absence’ ofa permanent lease in his favour.. 


< “8 o. A. ‘against ‘a decree ofthe’ Dies. 


- trict Judge, Nimar, in Civil ‘Appeal 
< "No, 104 of 1929, dated November 19, 1v29° 
ariging out of Civil Suit No. 31 of 1929 in 
| the’@ourt of the Additional Sub-Judge, 
i ‘Séond ‘Olas, Khandwa, ranta September 9, 
19297 ‘s* - 


Mr; M. R. Pathak. for ie Appellant, 


4 


“Messrs, .K. Gangrade and A. D. Sathaye; 
for the. Respondent. k 
` Judgment.— —It has been established 


that the field in suit has been recorded as 
the sir field of the plaintiff-respondent. 
atthe last two settlements. That being so, 
it is clear that the appellant could not 
acquire occupancy rights in the-field and 
that under s. 37 (2) (b) of the? Tenancy 


Act he must be deemed to bea:sub- tenent, 


of the land. Consequently under s. 380 
the Act he.can” only hold on such’ fering 
as may be agreed upon pelan | if 
the landlord. x 
The plea raised by the appéllant’ Cand: g 
the other defendant in the suit that there: 


1471—71 & 72 “gs 





Piguna Atz of 1980), ss 87, 38—03 Bt 


the, entry of « the . 











has, been. found agaitish-t ‘thein by the:lower.” 
Appellate ‘Court:; That-i ist a 
fact .»and.as suchi imow conclusive, = =. 
ze . ‘The -contention ‘that: the record* “of “the. : 
land. ag, sir was ultra: “vines: “héed Thardly.’-- 
be” seriously. ‘gonsidered;? - 


“Reventie Authorities,-and the only remedy’, 
-which -a person aggtieyed by an entry of 
‘land as sir ata “settlement hag; is to m- 


< stitute a suit, within ‘one-year of the, dates, - ae 


“OD which agsessment is olferéd tothe: ipio: 
prietor ‘under’ s:. 68 (5)“of, the: Lant- Re 

-yenue Act.’ Admittedly “ho such sui. 
‘brought.’ by - thé: ;appellant, andi” ‘the entry-z- 
‘of the Fand ds ‘sir is now conclusive and. 


final.” Tho'Vlearned Counsel, however; wlio. ss 
appeared for the appellant: raised a ‘further: 
argument relying “on 84 case reported “ab 
*Liladhar v. Moolchand (1) that the entry *. 
‘ofsthe land as sir was made at the last. 
«Settlement, which Was “héld in 1913 


and 
was therefore, under jhe previous Land 
Revenue Act of 188] and also, at: artime. When 


the previous -Tenancy Act ‘of gi 21898: WASIN, = 


380 tho. ., Present Tenancy Act of 1920:did” 
aot. “apply” and: tha. únder s. 69. ofthe“ 


a 


force. It was arg ad therefore-tha ês, 37 and” 


“Act ‘of 1898, a tenant: whose, holdinge nsisted: $ 
£ entirely of- sur Ee 








Scart Sued 
“that, as the ‘class of ordinary, tenants has: 
give him any title or right to continue in [occupation = been abolished by the ‘preséijt: Lehaney- 


` ordinary, “tenant: -It was- further: 


: Act of 1920, such tenants would Hwb 
occupancy ‘tenants. PNA 

There:is, however, a clear fall 
argumiént inasmuch as it first-.2of tali BUD- ` 
poses that the provisions ofss. -37nd 38 
of the present Tenancy Act shall not have 
retrospective effect which is no doubt cor- 
rect, but goes on to hold that the further 






“provisions of the present Tenancy Act of: 
“1920, abolishing the class of 


ordinary 
tenants, shall have retrospective effect and 
that the tenants,. who were classed as or- 
dinary tenants at the time the present Act: 
came into force, should ipso facto „become 
occupancy tenants. That -is nos doubt the 
general rule, but it surely cannot be | 
meant to be enforced with regard-*to that 
special class of ordinary tenants whose 
holding consisted entirely of sir land. If 
„the appellant, then, takes his siand on the. 


., Tenancy Act of 1898, he must be judged 


‘that, Act and according to 8. 69(¢) 
the“Ac' che can, as an ordinary tenant, 
esej jected: ‘fiom. his holding on the ground 





mHat- ne ‘holding consists entirely of sir. 
(1) 109 Ind, Oas, 518; 11 N, LJ 41, . 


‘finding ot a 


“The “power, to 4 
_ record. Jand as Sir rests sdlely | with the: 
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land. Ii on the ‘othe hand,. he‘.wishes to 
-rely OD the provisions of the “preperit Act of 
1920, he must be. judgedunder.§g,. 81 and 
“38 of that Act. KAA ; 
Tam of opinion therefore: that,: whether 
the-Appéllant be “considered” an” “ordinary 
tenant under the ‘Atrof 1898. ora sub- 
-teriant undér the present Act of 1920, he is 
"liable. 10, ejectment and that the ‘decree 
` of the, “lower Courts is correct. It is true 
that the’ “appellant has been’ in possession 
* fòra Breat: number of years, but that 
` swill Snob. give him any title or; "right to con- 
>: ‘tinue ints ‘occupation in the absence of a 






oe ». permarfént lease in his favour. - 
ri Whe suit has been rightly decided and I 





“dismiss .the appeal... Oosts of the appeal 

appellant. Other 
-costs 28 ordered’ by the lower Appellate 
Court.” 


Me k Appeal dismissed. 
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G gi f RANGOON HIGH COURT 
-Civil Revision Application No.72 . 
me, of 1933 to fa 
ay June 6, 1933 - : 
DUNKLEY, J. 
MAUNG PO KYI—ÅPPLIOANT 
versus 
: T Ti; N. NOOR MOHAMMAD— 
RESPONDENT. 


divil Procedure Code (Act V of 1908), 8. 115, 
O0. XXI, rr. 60, 68 —Attachment—Objection—Objector 


_ in possession not in trust for judgment-debtor—Hffect— 


Rémoval of attachment—Revision—Claimant having 
remedy of suit to which there can be mo defence— 
Interference by High Court—Registration ‘Act (AVI 
of 1908), ss. 17 (1)(b), 49 (a)—Document purporting 
to create charge of above Ks. 100 on property— Regis- 
traticn— Necessity of. 


Under O. XXI,r. 60, Civil Procedure Code, the: 


only point, in ’ proceedings for the removal of 
attachment, into which the court is permitted to 
inquire, ia whether the property is in the posses- 
sion’ of the judgment-debtor or of some person in 
trust for him, and where it is found that the 
objéctor is in possession of the property notin 
trust for the judgment-debtor, the attachment should 
be removed, A person who claims to haveacharge 
over the property must be left to enforce his charge 
by a regular suit, 

The High Court in revision will not ordinarily 
interfere on behalfof persons who feel themselyes 
aggrieved by orders passed by Subordinate Courts 
in cases in which the law has specifically prescribed 
another remedy by suit or otherwise, ‘Ihe High 
Court will, however, interfere in revision, even 
where another remedy is open to the applicant, in 
exceptional cases, where the right is clear and where 
the needless expense ofa suitin which there can 
te no défence will te thereby saved, h 

[Case law reviewed,] 

_ A document purporting to create a Aun over a 
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“house - -and: site for asum of above Rs. 109, if. 
unregistered, “isinvalid under the provisions of 
ss, 17 (1) 48) and 49 (a), Kegistration Act. 


0. R. Ar ‘from å àn order of the Township 
Judge; Kyauktan, dated February 8, 1933. 


Mr. J. R. Choudhury, for the Applicant. 

Mr. Hunoose, for the Respondent. ~= 

Order. — The present applicant Maung 
Po Kyi obtained a decree in the Township 
Court of Kyauktan against one Maung 
Thee. He took out execution of this decree 
in Execution Case No. 62 of 1932 and in 
that case Maung Thee obtained an_ order 


for payment of the decree by instalments . 


of Rs. 5 a month on his furnishing 
security for its due payment. One Maung 
Tun Min stood surety for the due payment 


of the decretal amount by Maung Thee, >- 


and a surety bond was executed by him 
on May 11, 1932: Subsequently there was 
a default by Maung Thee in paying 


the instalments of the decree, and in Execu-* 


tion Case No. 197 of 1932 Maung Po Kyi 
took out execution against Maung Thee and 
his surety, Maung ‘l'un Min, to realize rea 
balance due on the decree, and he attached - 
Maung Tun Min’s house and the house-site ` 
on which it stood, The present respond- 
ent, T.L. N. Noor Mohammad had obtain- 
ed a decree against Maung Tun Min 
jn the Township Court of Kyauktan, and 


he took out execution in Execution Case . 


No. 133 of 1932. In that case the judg- 
ment-debtor paid a sum of Rs. 150in cash 
towards the decree and offered to furnish 
security for the payment of the balance. He. 
actually furnished as security the house aud - 
house-site which was subsequently ‘attached: 
by Maung Po’ Kyi. The security bond is ` 
filed in the record of that case, and if 
consists of an undertaking on the part of ` 
Maung Tun Min to pay up the balance 
of the decretal amount before the month 
of January, 1933, and it declares that on 
his failure to pay the amount by the due, 
date Noor Mohammad should have the’ 
right to bring the house and the house-site 
to sale, 

When Maung 
house and house-site in execution of his 
decree against. Maung Thee, i. e, in- 
Execution Case No, 197 of. "1932, Noor 
Mohammad applied for the fact that he 
had a charge cver the property to be men- 
tioned in the proclamation of sale and 
under the orders of the Judge this was 
done. Although this is not specifically 
stated in the learned Judge's order, ap- 
parently this mention of Noor Mohammad's . 


Po Kyi attached this 


s. 


1934 


charge was made under the provisions of 
r. 66 (2) (c), O. XXI, Civil Procedure Code. 
Maung Po Kyi prought the house and 
house-site to sale, and purchased them 
himself. He was duly put into possession 
thereof on January 23, 1933. Subsequent- 
ly Maung Tun Min failed to carry out his 
undertaking to pay the :balance of 
Noor Mohammad's decree by the month 
of January, and consequently in Execution 
Case No. 9 of 1933. Noor Mohammad took 
out execution against Maung Tun Min 
for the balance of his decretal amount by 
attachment and sale of the house and 
house-site now in the possession of Maung 

Po Kyi, over which he alleged that he had 
a charge. Attachment was ordered and 
thereupon in Civil Miscellaneous Case 
No. 4 of 1933, Maung Po Kyi applied for 
removal of the attachment, but his appli- 
cation was dismissed, the learned Judge's 
order if I understand it correctly proceed- 
ing on the ground that Maung Po Kyi 
had, at the auction in execution of his own 
decree, purchased only the right, title and 
interest of Maung Tun Min in the house 
and house-site, and that Maung Tun Min’s 
title was to the knowledge of Maung Po 
Kyi, subject to the charge in favour of 
the respondent Noor Mohammad, and there- 
fore that Noor Mohammad was entitled to 
attach the property in the enforcement of 
his charge. 

Without doubt, the order dismissing 
Maung Po Kyi's application for removal 
of attachment was wrong. Under r, 60, 
O. XXI, the only point in proceedings for 
the removal of attachment into which 
the court is permitted to inquire, is whether 
the property is inthe possession of the 
judgment-debtor or of some person in 
trust for him, and it was admitted that 
Maung Po Kyi wasin possession of the 
Property and that he was not in posses- 
sion in trust for Maung Tun Min. Con- 
` sequently the attachment ought to have 
been removed, and it ought’ to have been 
left to Noor Mohammad to enforce his 
charge, ifhe hada charge, by the proper 
method, 7. e., by means of a regular suit. 
It is against this order of the learned 
Judge dismissing Maung Po Kyi’s claim 
for removal of attachment that the pre- 
sent application in revision’ has been filed, 
and the sole point which I have to consi- 
der is whether I ought in revision to in- 
terfere with the order of the learned 
Judge, or whether Maung Po Kyi should 
not be relegated to a suit to be brought 
under the provisions O. XXI, r. 63. It 
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has been repeatedly held that a High Court 
in revision will not ordinarily interfere on 
behalf of persoris who feel themselves ag- 
grieved by: orders passed by subordinate 
Courts. in ‘cases.in which the law has 
specifically ` prescribed’ another’ remedy by 
suit or otherwise; See Siva Natha” Ji v. 
Joma Kashinath (1) Tun U.v. Y. P. SOP. 
L. Palaniappa Chettiar (2) Moe San Ba 
v. Maung Lun Bye (8) and S.R M. A, 
Firm v. Maung Po Saung. e It has 
however been held that the High Court 
will interfere in revision, even, where: 
another remedy is open to the.. applicant - 
in exceptional cases, where the 
is clear and where the needless expense 
of a suitin which there can be no defence 
will be thereby saved: See Sree Krishna 
Doss v. Chandook Chand (8), Danan, akan 
General of Burma v. C. R. V. V.S. Chettyar 
Firm (6), Emperor v. Bihari Lal (7), Indu- 
hushan Das v. Haricharan Mandal (8) and 
Daw Min Bawv. A. L.N. a 
Firm (9). 

In the case of Phomon Singh YA. J. 
Wells (10), Duckworth, J., held that ina 
claim inquiry under r. 58, O. XXI, the 
failure of the lower Court to go into the 
geustion as to whether the possession of 
the judgment-debtor was on has own ac- 
count or otherwise, is a material irregu- 
larity in the exercise of its jurisdiction 
and that such irregularity calls for revi- 
sion. This is exactly the position in 
the present case, where it is admitted 
that Maung Po Kyi is in possession of 
the property on his own account. (on 
sequently I-hold that itis not only open, 
but it is proper for me to interfere by 
way of revision with the order of the 
learned Township Judge. The bond under 
which Noor Mohammad claims to have 
a charge over this house and house-site 
(filed in Execution Case No. 133 of 1932) 


(1)7 B3 
(2) 27 ind. “Cas. 829; SL BR 146;8 Bur.L T 


93, 
eve a Ind. Cas. 74; 3 U BR(1917) 13; 11 Bur. L 


T 123 
(4) 120 Ind, Oas. 236; AIR 1929 Rang. 297; 7R 


ao Ind, Rul, (1930) Rang. 28 
ate , 4 Ind, Oas 509; 32 M 334; 5 ML T 125; 19 ML 


Ki 109 Ind. Cas 444, A LR 1923 Rang. 83; 5 R 


OD 114 Ind, Oas 741;A IR 1928 All 588; 51 A 


338; (1929) A L J 62. 
(8) 132 Ind. Oas. 611; A IR 1931 Cal. 385; 58 O 


55; Ind. Rul. (1931) Cal, 583, 
9) 144 Ind. Oas. 163; A I R 1933 Rang.64;11 R 
134; Ind, Rul, (1933) Rang 
(10) 76 Ind, Oas 677; 5. TR1923 Rang. 195;1 R 
276; 2 Bur, L J 134, . 
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is unregistered. It purports to create a 


ay 


charge over this house and house-site for a 
sum of Rs. 176-80. Asit has not been re- 
gistered it is invalid under the provisions 
of ss. 17 (1) (b) and 49 ./a), Registration 
Act. Hence, were I not lo seb aside the 
order of the learned Township Judge, 
Maung Po Kyi would be driven to a suit 
against Noor Mohammad to which suit 
there could beno defence. This applica- 
tion is therefore accepted, the order of the 
Jearned Township Judge of Kyauktan 


‘dated February 8, 1933, passed in his Mis- 


cellaneous Case No. 4 of 1933, is set aside, 
and the attachment ofthe’ house and site 
by Noor Mohammad in Execution Case 
No.9 of 1933 is removed. The applicant 
will obtain his costs-of the present appli- 
cation, Advocate’s fee two gold mohur's. 


Ne Application accepted., 
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NAGPUR JUDICIAL COMMISSIONER'S 
i COURT. - 
Second Civil Appeal No. 265-B of 1929 

; June 30, 1931 


© NItoG, A. J, O. 
ATMARAM AKOJI—Puatntirs — 


APPELLANT 
4 : versus 
UDERAJ SHEODIN - DEFENDANT 
—— RESPONDENT. ie 


Civil Procedure Code (Act V of 1908), 8. 78, 
0. XXI, r. 89—Amount received from judgment-debtor 
under r. 89—Whether enures to the benefit of all 
creditors entitled to rateable distribution. 

Although O. XXI, r. 8), Givil -Procedure Code, 
specifically mentions payment to the decree-holder 
that is only an injunction to the -judgment-debtor 
as to what amount he has to pay for the purpose of 
getting the sale set aside. Thessle may beheld 
at the instance of one of the execution creditors but 
any amount received from the judgment-debtor in 
court under pressure of the salemust enure for the 
benefit ofallthe execution creditors. who have 
acquired a claim to rateable distribution under s. 73. 
Harai Saha v, Faizlur Rahman (9), dissented from, 
Sorabji Cooverjee v. Kala Raghunath (1) and Anna- 
malai Chettiar v. Palamalai Pillai (8, distinguish- 


z [Case law discussed ] 

S. O. A. against the decree of the Second 
Additional District Judge, Amraoti, dated 
June 22, 1929. 

Mr. T. L. Sheode,for the Appellant. - 

Messrs. A. V. Khare and W. B, Pendhar- 
kar, for the Respondent. 

Judgment.—One Krishen Bai obtained 
a money decree against Bhagaji in Civil 
Suit No. 809 of 1924. In execution of the 
decree she attached the judgment-debtor’s 
field on June 17, 1925 and brought it 


> 
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to sale in execution in October, 1925. One 
Uderaj, in Civil Suit No. 449 of 1922, 
obtained a decree against Bhagaji and ap- 
plied for execution of his decree on Jan- . 
uary 14,1925. The execution proceedings 
arising out of both the aforesaid suits 
were pending in one and the same court, 
On Uderaj’s application for execution the 
court ordered rateable distribution. Be- 
fore, however, the auction sale held at the 
instance of Musammat Krishna Bai was 
confirmed, Bhagaji made a private aliena- 
tion of the field on November 25, 1925, in 
favour of Atmaram. The decretal amount 
due to Krishna Bai was deposited on be- 
half of Bhagaji under O. XXI, r. 89, Civil 
Procedure Code, with the result that the 
execution sale was set aside. “Thereafter 
Uderaj obtained an order of attachment 
of the same field and brought it to sale 
in execution and himself became the pur- 
chaser. He obtained physical.- possession. 
of the field in dne course. Atmaram who 
had purchased the same field from Bhagaji 
on November 25, 1925, out of court inter- 
vened under O. AKI, r. 100, Civil Pro- 
cedure Code. The proceeding terminated 
against him. Atmaram consequently insti- 
tuled a suit against Uderaj for recovery 
of the field, Atmaram’s suit was dismissed 
on the ground that the private alienation 
in favour of Atmaram having been made 
during the pendency of Krishna Bais at- 
tachment was inoperative and could not 
prevail against Uderaj's claim enforceable 
under the same attachment, The lower 
Appellate Court confirmed the decree. 
o has preférred this second’ ap- 
peal, : bac 

It is urged un his behalf that Uderaj, 

the respondent, was not entitled to rateable 
distribution unless he applied for execu- 
tion in pursuance of O. XXI, r. 11. This 
contention is obviously unfounded in view 
of the actual application made on Novem- 
ber 14, 1925, a certified copy of which is filed 
as Ex. D-l. Next it is urged that the 
private sale made in favour of the appel- 
lant Atmaram was valid against Uderaj , 
on the ground that as soon as Krishna 
Bai's decretalamount was deposited in 
court, under O. KAT, r. 89, Civil Procedure 
Code the attachment came to an end, and 
with it Uderaj's claim which was enforce- 
‘able under that attachment. It may be 
readily conceded that the payment of the 
decretal amount in court resulted in setting 
aside the sale, but the question is whether 
it would make the attachment inoperative. 
Reliance is placed on Sorabji Coovarji Vs. 


1984 a 
Kala Raghunath (1), Vibudhapriya Tirtha- 
swami v. Usaf Sahib (2) and Bhupal v. Kun- 
dan lal (3). The case of Sorabji Coovarji 
v. Kala Raghunath (1) is distinguishable 
on facts. In that case the judgment-deb- 
tor deposited the decretal amount with in- 
cidental costs in court under O. XXI, r. 55. 

‘Tt was held that the money so deposited 
was not available for rateable distribution 
among other judgrent-debtors whohad also 
applied for execution. The reason was 
that the money in deposit was’ not regard- 
ed as assets within the meaning of s.73, 
Civil Procedure Code, as it was not realised 
in courseof execution, but was voluntarily 

“paid by the judgment-debtor. The view 
propounded. in this case was criticised in 
Nathmal v. Maniram (4). Pratt, J. observed 

- as follows at p. 978*: 

“I venture to doubt whether this is not too res- 
trictive a construction under the amended section 
in which the words ‘sale or otherwise’ have been 
dropped and. in which there is merely an implica- 
tion that the assets should have been realised or ob- 
tained in execution proceedings.” 

In Ghisulal Agirwalla v. Todarmull A gar- 
walla (9) their, Lordships of the Calcutta 
, High Court similarly expressed their dis- 
sent and held that the words “assets held 
by Court” should not receive a narrow or li- 
mited construction. In Noor Muhammad 
Dawood v. Bilasiram Thakurdas (6) at 
page 520} Rankin, J., observed as follows: 

“1 see no support in these considerations or in 


the section of the rule for a theory grounded upon , 


the ‘voluntariness’ of the payment into court. This 
is, I think, out of placeas regards payments iuto 
court under stress of execution Such payments 
if made to the decree-holder, may, and indeed must 
be, regarded as accord ‘and satisfaction made by the 
parties, thus bringing the decree to the position of 
a satisfied decree. But if made into court under 
O. XXI, they cannot ‘withbut anomaly be treated 
otherwise than as the results of an execution would 
‘be treated. The debtor is allowed to arrive at the 
same result by means less distressing to him but 
there is no difference in the result because the debtor 
chooses the more convenient means. The money 
paid, with whatever, motive, if paid! to the court, 
js paid upon terms of the Code whatever they may 
be. These terms, as I read s. 73, have been laid 
down so that distinctions in the form in which execu- 
tion has been had, in the precise extent to which ex- 
ecution has been allowed to run, in the exact 
- (1) 12 Ind, Oas. 911; 36 B156; 13 Bom. L R 


1193. 

(2) 28 M £80.15 M LJ 202, 

(3) 60 Ind. Cas, 846; A I R192] All. 45;43 A 399; 
19 ALJ 221:3 U PL R (A) 25, 

(4) 53 Ind, Cas. 599; A 1R 1919 Bom, 182; 21 Bom. 
LR 975, 

(5) 70 Ind, Cas, 539; A I R 1922 Cal. 19; 280 W N 


169. 
(6) 59 Ind. Cas, 458; AIR 1920 Cal. 785;47 O 
515. 


me ae areenaa 





*Page of 21 Bom, L. R.—[Hd.] 
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source or genesis of the fund in court, are now no 


‘partof the definition of the assets that are subject 


to distribution rateably. ‘lhe object of the new Code 
in using larger language can only be to avoid anomaly, 
To introduce a distinction on the strength of the 
voluntariness of the payment or the purpose of the 
debtor is I think to cut down the language and 
intention of the Code upon a principle which isap- 
plicable to the subject-matter and which if applicable 


“is very difficult toimply.” 


In-Thiraviyam Pillai v. Lakshman Piliat 
(7) also the case .reported as Sorabji 
Coovarjiv. Kala Raghunath (1) was dissent- 
ed from. Thus it would appear that even 
on the assumption that the deposit made 
under O. XXI, r. 89, was tantamount to 
a payment contemplated in O. XXI, r. 55 
(a), it would not follow, in view of the 
extended meaning given to the words “as- 
sets under the present 8. 73, Civil Pro- 
cedure Code, that the money so deposited 
was not subject to rateable distribution. 
The fact that in the present case Uderaj 
was not given the benefit of s.73 in res- 
pect of the amount deposited into the 
court ig immaterial for the purpose of 
deciding his rightsin respect of the private 
alienation made in favour of Atmaram. 
Reference is also made to Annamalai 
Chettiar v. Palamalai Pillai (8). That case 
is obviously distinguishable for the reason 
that the judgment-debtor instead of depo- 
siting the decretal amount in court paid 
it fo the decree-holder directly out of court. 
As the assets were not actually held by 
the court, the decision has no bearing on 
the present case. No doubt in Harai Saha 
v. Faizlur Rahman (9) it was held that 
the money paid in court under O. XXI, 
r. 89 did not constitule assets within the 
meaning of s. 73, Civil Procedure Code. 
In view of the recent trend of judicial 
opinion already referred to, the view taken 
in this case seems to be untenable. Al- 
though r. 89 specifically: mentions payments 
to the decree-holder, that is only an in- 
junction to the judgment-debtor as to what 
amount he has to pay for the purpose of 
getling the sales set aside. The sale may 
be held at the instance of one of the exe- 
cution creditors but any amount receiv- 
ed from the judgment-debtor in court under 
pressure of the sale must enure for the 
benefit of all the execution creditors who 
have acquired a claim to rateable distri- 
bution under s. 73. Even assuming that 

(7) 47 Ind. Cas. 538; A I R1919 Mad. 647;41 M 
616: 35 M L J 150; (1918) M W N 524, 

(8) 43 Ind. Cas. 539; A I R 1918 Mad. 127; 41 M 
265; 22 M L T 461; 33 M L J 707; (1917) M W N 882; 
7 L W 298. 

(9) 18 Ind. Oas. 839; 40 O 619; 17 O W N 636; 18 
O LJ 144, 
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Uderaj was not entitled to claim rateable 
distribution in respect of the amount de- 
posited by the judgment-debtor, Bhagaji, 
‘for the purpose of setting aside the ex- 
ecution sale, it does not follow that the 
attachment would cease. The deposit 
would only result in the sale being set 
aside. A similar view was taken in Chun- 
nilal v. Karamchand (10). At p. 901* 
their Lordships observed: 
“When an attachment has been levied on property 
in execution of adecree then any attempt by the 
judgment-debtor to deal thereafter with the property 
must be considered as contrary tothe attachment 
and the transferee or mortgagee must be considered 
as taking the transfer or mortgage, subject to all 
claims which could be made against the property 
attached, which by the law are not confined to 
claims of creditors attaching before the transfer 
but will also include the claims of any other execution 
creditor who may apply for execution before the 
assets are realised.” 
The question is whether Uderaj not- 
withstanding that he conformed to the 
requirements of s. 73, was not entitled, at 
the time when the private transfer took 
place, to rateable distribution. At that 
time unquestionably he was; if so his 
claim must be treated as one enforceable 
under the attachment contemplated ins. 64, 
Civil Procedure Code. In spite of the sett- 
ing aside of the sale held at the instance 
of Krishna Bai and the satisfaction of her 
decree through court, Uderaj having ap- 
plied for execution before the assets were 
held by the court, the attachment made at 
the instance of Krishna Bai would still 
continue for his benefit. Consequently the 
private sale in favour of Atmaram would 
be void against Uderaj. This was the view 
taken by Kotval, A.J. C., in S. A. No, 56 
of 1922 decided on February 18, 1924. The 
appeal is therefore dismissed with costsin 
all courts. 
N. Appeal dismissed. 
(10) 69 Ind. Oas. 161; A I R 19?2 Bom, 241; 46 B 
895; 24 Bom. L R 364. 
“*Page of 46 B.Ed] _ 
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‘Business,’ essentials of—‘Property’ in s. 42, whether 
includes debt —Mere borrower, whether can be treated 


_as statutory agent under s, 43— Through’ does not 


mean ‘from’. 

The assessee company carried on business at 
Bombay. They borrowed a sum of Rs. 50 lakhs 
from the Nizam of Hyderabad at a certain rate of 
interest. The principal and interest were payable 
in Hyderabad. The assessea company paid a sum 
of Rs 3 lakhs odd during the year of assessment. 
They were charged with income-tax on this amount 
under ss. 42 and 43 of the Income tax Act as 
agents of the Nizam : 

Held, that the agsessee company was rot liable 
to be assessed as there was no business ccnuection 
between the assessee company and the Nizam. The 
mere fact that a person with accumulated wealth 
uses to invest part of it in a loan does not con- 
stitute a business and the fact that the borrower 
chooses to use the money which he has borrowed 
for the purposes of his own business does not 
constitute any business connection so far as relates 
to the lender. The relationship between the parties 
in such cases is that of debtor and creditor and 
nothing else. [p. 567, cols. 42] ` 

Held, further, tbat the word “property” in s. 42 
means something tangible andnot a mere chose in 
action like a debt and the interest received by the 
Nizam could not be assumed as profits or. gains 
arising from property in British India [p. 567, col, 1.] 

The assesree company was also assessed in -réspect 
of income derived from a palace belonging to the 
Nizam in Bombay on the ground that they could 
be constituted as agents of the Nizam under s, 43, 
though they had nothing to do with this palace: 

Held, that in order that a person may be con- 
stituted agent of a foreigner under s 43, it is 
necessary that he is something more than a mere 
debtor, and the.assessee company could not, there- 
fore, be treated as the Nizam’s agent under s. 43 
and assessed as such in respect of the income 
from the palace, which had accrued. to the 
Nizam. [p. 568, cols. 1.) 

Carrying on business can only exist when there 
is a succession of acts or a continuity of transactions 
or acts and the performance of a single act apart 
from special circumstances is not enough, though it 
may result in gains or profits. Commis- 
sioner of Income Taz, Bombay v. Bombay 
Trust Corporation 11), and Smith vw. Anderson (3) 
Erichsen v. Last (4), and Werle & Vo v. Colquhoun. 
(5), and Chunilal v, Chaturbhuj (6), distinguished. 
Lp. 569, col 2] 

‘Property’ in s. 42 is 
property. [p. 571, col. 1.] | ta A 

O. R. from decision of Commissioner 
of Income-tax, Bombay Presidendy. 

Sir Jamshed Kanga, for the 
missioner of Income-tax. 

Messrs, M. C. Setalvad and V. F, 
Taraporewala, for the Assessee Company. 

Beaumont, C. J.—This is a reference 
by the Income-tax Commissioner under 
s. 66, sub-s. (2), Income-tax Act. The 
learned Commissioner has propounded five 
questions, which involve for consideration 
two points. The first is whether ihe as- 
sessee company, Messrs. Currimbhoy 
Ebrahim & Sons, Ltd., are assessable to 
income-tax under ss. 42 and 43 of the 
Act in respect of the interest on a loan 


confined to immovable 


Com- 
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of Rs, 50 lakhs which they received from 
H. E. H. the Nizam of Hyderabad (De- 
kkhan), and the second, whether they are 
liable to be so assessed in respect of in- 
come or profits derived from a palace 
belonging to His Exalted Highness in 
Bombay. The two questions are distinct, 
and I will deal with the question of the 
loan first. 
The loan of Rs. 50 lakhs was made by 
His Exalted Highness to the assessee 
company on August 16, 1929, on the 
terms of a writien agreement, which is 
Ex. A. The loan was to be secured by 
an equitable mortgage. It was to carry 
interest at 7} per cent. per annum which 
was payable in Hyderabad, and the prin- 
cipal was repayable by five annual in- 
stalments, such instalments to be paid in 
Hyderabad. There were certain provisions 
under which the lender was to be entitl- 
ed fo see the balance sheat and profit 
and “loss account of the borrowers but 
lt} was not stipulated in the document 
‘that the loan was to be employed by the 
‘borrowers in their business or in any other 
particular manger. 
- The assessee company paid a sum of 
Rs. 3,15,214 as interest during the year 
ending March 3], 1931 and the ques- 
tion is whether they can be charged with 
income-tax on that sum as agents of the 
Nizam. Section 42, Income-tax Act, pro- 
vides that in the case of any person re- 
siding out of British India all profits or 
gains accruing or arising to such person 
whether directly- or indirectly through or 
from any business connection or property 
in British India shall be deemed to be 
income accruing or arising within British 
India, and shall be chargeable to income- 
tax in the name of the agent of any such 
person and such agent shall be deemed 
to be for all purposes of the Act the 
assesseo in respect of such income-tax. 
The assessee company have been appoint- 
ed agents by the income-tax authorities 
under the provisions of s. 43, to which 
I will refer presently. The way the case 
is put by the Advocate-General is this: 
He says the Nizam is a person residing 
out of British India, and he has received 
certain gains, that is to say, tie interest 
on the loan, accruing or arising through 
or from a business connection or property 
in British India, and the Income-tax Oom- 
missioner has accepied that view of the 
matter, I am clearly of opinion that 
there is no business connection between 
they;{Nizam and the assessee company. 
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The business connection must be one of 
the person residing out of British India, 
that is, the Nizam, and there is nothing 
to show that the Nizam is carrying on 
the business of money-lending. The mere 
fact that a person with accumulated we- 
alth chooses to invest part of it in a loan 
does not constitute a business. And the 
fact that the borrower chooses to use the 
money which he has borrowed for the 
purposes of his own business does not, in 
my opinion, constitute any business con- 
nection so far as relates to the lender. 
I think that the relationship between the 
parties is that of debtor and creditor and 
nothing else, and that, in my: opinion, is 
not such a business connection as is re- 
ferred to in 8. 42. 

Then itis said, in the alternative, if 
there be no business connection, that the 
Rs. 50 lakhs constitute property in British 
India from which profits or gains accrue 
or arise. I am disposed to think that 
the word “property” should be confined 
to immovable property, and for this re- 
ason, that s. 6 of the Act which deals 
with the various classes of income sub- 
ject to tax includes income from “pro- 
perty” and “business” and it seems to 
me that it is income arising under those 
two headings which are dealt with in 
s. 42. It is clear from the provisions of 
s. 9 that “property” as used in's. 6 is 
confined to immovable property and I 
am disposed to think that it ought to 
have the same meaning in s. 42, but it 
is not essential for the purposes of my 
judgment to go as far as that. I am at 
any rate of opinion that “property” in 
s. 42 means something tangible, and not 
a mere chose in action. The Nizam is 
clearly not entitled to any specific sum 
of Rs. 50 lakhs, he is entitled merely to 
a debt, i. e, a chose in action, and it 
seems to me that that is not property tin 
British India within the meaning of s. 42, 
That disposes of the first question in the 
case. 

The second question arises in this way. 
Tt is said that the Nizam has a palace 
in Bombay which produces some profit. 
It is not suggested that Messrs. Currim- 
bhoys are in fact the agents of the 
Nizam, or that they have anything what- 
ever to do with his palace in Bombay. 
But it is said that because they pay in- 
terest on their loan to the Nizam they 
can be constituted as a statutory agent 
of the Nizam under s. 43 of the Act, 
andtthaty they thereupon become liable to 


568 


be assessed to income-tax in respect of 
all or any of the Nizam’s property in 
British India. The argument seerns to 
me a somewhat startling one. I think 
it must go as far as this, that if a bank 
in Bombay credit the account of a non- 
resident customer with interest, co that 
the non-resident customer receives some 
money from the bank, the bank can be 
appointed as the agent of the non-resident 
customer and can be assessed as his agent 


in respect of income-tax on the whole of” 


that customer's property in British India, 
although be it noted, there is no provi- 


sion in the Act entitling the agent to 


recover the tax paid from the principal. 
It is said that we are bound to arrive 
at that conclusion from the terms of the Act 
and a recent decision of the Privy Council. 
Section 43 provides that any person employed 
by or on behalf of a person residing 
out of British India or having any busi- 
ness connection with such person, or through 
whom such person is in the receipt of 
any income, profits or gains, upon whom 
the Income-tax Officer has caused a notice 
to be served of his intention of treating 
him as the agent of the non-resident person 
shall, for all|the purposes of the Act. be 
deemed to be such agent. So that there 
are threeclasses of persons who may be 
appointed agent. The first is a person 
employed on behalf of the non-resident, 
and the second is a person having busi- 
ness connection with suck non-resident. 
The assessees in the present case do 
not come under either of these categories, 
Then the third class is, “or through whom 
such person is in the receipt of any 
income, profits or gains.” Itis said that 
because the income on this debt is received 
by the Nizam from the assessees the 
assessees areliable to be appointed as his 
agents. It was suggested by Sir Amberson 
Marten in Commissioner of Income-tax 
Bombay v. Bombay Trust Corporation (1) 
that the words “through whom" in s. 48 have 
not the same meaning as the words “from 
whom,” and he attached significance to 
the fact that “through” and not “from” 
was used. Inthat case this Court held 
that the agent within the meaning of s, 42 
ands. 43 must be a person who received 
the profits on which the tax wasto be 
charged, and certainly the fact that the 
Act confers no right onthe agent who pavs 
the tax ofthe non-resident to recover the 


(1) 112 Ind. Oas 593: ATR 


19 E 
702, 30 Bom L R 1172. 28 Bom. 448; 52 B 
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amount of the tax from such non-resident 
would seem to afford a strong argument 
in favour of that view. But the Privy 
Council took a different view, and held 
that the agent need not be a person in 


receipt ofthe rents and profits. The report 
ofthe case is in 57 Indian Appeals 
29 at p. 49: Commissioner of Income 


Taxv. Bombay Trust Corporation Ltd. (2). 
and Lord Dunedin in dealing with the 
words ofs. 43 describing the agent saye.— 
“Taking the words as theyatand the respondents 
have a business connection with the Hongkong 
Co., and ‘through them’ the company is in receipt of 
profits or gains” 
So that he treats that case as one in 
which the agent came within both the 
second and the third categories, and there 
isno doubt whateverthaton the facts of 
that case there was a business connection 
between the non-resident and the person 
appointed agent. But the question as to 
what was necessary in orderto bring. a 
person within the third category of agents-in-- 
s. 43, that is a person through whom thé 
non-resident isin receipt of income; was” 
not’decided, since in that case thé person” 


‘came certainly within the second category’ 


and possibly also within the third -cate- 
gory. Now [am not prepared to determine 
exactly what must be proved in order to 
bring an agent within that third category 
but Iam prepared to hold that it is necess- 
ary to prove that he is something more 
than a mere debtor. In this case Messrs. 
Currimbhoys are nothing but pure debtors 
of the Nizam of Hyderabad. That being 
so, Iam prepared to hold that they are 
not persons who can be appointed agents 
within s. 43. Ifthatisso then they cannot 
be charged in respect of the Nizam’s 
palace in Bombay, which is no doubt pro- 
perty in British India within the meaning 
of s. 42. JI think, therefore, that the actual 
questions propounded must all be an- 
swered in the negative. Costs of the 
assessees to be paid by the Commissioner, 
such costs to be taxed by the Taxing Master, 
Original Side, as on the original side 
scale. 

Rangnekar, J.—I agree, but I should 
like to state shortly my reasons. The 
assessee company carried on business in 
Bombay as managing agents of various 
cotton and spinning and weaving mills 
and other companies. In 1929 they borrowed 
a sum of Rs. 50 lakhs from H. H, H. the 

(2) 121 Ind. Oes. 532; 57 I A49; AIR 1930 P O 54; 
Ind. Rul. (1930) P O 68; (1930) A LJ 73: OW 
N 230; 32 Bom. LR 361; 58 M LJ 197; 54 B 216; 
31 L W 582; (1930)M W N 564 (P.O), . 
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Nizam at74 per cent. interest on the secu- 
rity oftheir mills and other properties in 
Bombay on certain terms. 
terms which seem to be material in this 
case are that the interest was to be paid 
in Hyderabad, and, secondly, the income- 
tax inrespect thereof was to be paid. by 
the borrowers, theassessee company. The 
loan was for a period of five years, and the 
creditor, that is to say, the Nizam, was 
entitled to appoint a representative, at the 
cost of the assessee, to look after his ın- 
terest in connection with the security. There 
is nothing to show whether such repre- 
sentative has ever been appointed. The 
creditor had also the right to see the 
balance sheet and profit and loss account 
of the company from year toyear during 
the period of the loan. The loan was 
given in Hyderabad and was repayable 
also at Hyderabad. 

., The- Commissioner of Income-tax served 


--a-notice on Ourrimbhoys who. are the agents 


of the’ assessee company under s. 43 treat- 
ing them ag agents of the Nizam in res- 
pect*-of the income-tax due on a sum of 


_-Rs. three lakhs odd, being the amount 


‘of the interest paid by the assessee com- 
pany to the Nizam for the year in question 


as also in respect of a palace of the 
Nizam situatedin Bombay. It is common 
ground that the Ourrimbhoys are notin 
fact the agents of the Nizam nor have 
they anything to do with the palace. The 
assessee company showed cause against 
the notice, but the Commissioner held that 
under s. 43 and s. 42 of the Act they 
were agents ofthe Nizam and liable there- 
fore to pay income-tax due on the sum 
as well as on the income of the palace. 
At the request of the assessee company 
the present reference is made to us. 

The contention of the Orown is that 
under s. 43 the Nizam who, for the pur- 
pose of this reference, must be treated 
as a non-resident foreigner was in re- 
ceipt of income through the Currimbhoys 
and that this fact entitled the Income-tax 
Commissioner to treat him as an agent, 
which he‘did. Currimbhoys, thereupon, be 
came statutory agents and liable to be treat- 
ed as such agents for all the purposes of 
the Act, one purpose being payment of the 
income-tax in respect of the sum of Rupees 
three lakhs odd, which under s. 42 must 
be deemed to have arisen or accrued to 
the Nizam through or from a business 
connection or property in British India. If I 
understand the argument, this is how the 
learned Advocate-General has put his case. 
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The question is whether the Commis- 
sioner was right in treating the Currim- 
bhoys as agents. Section 43 of the Act. provi- 
des that(a) any person employed by or on 
behalf of a non-resident or (b) having any 
business connection with a non-resident or 
(c) through whoma non-resident is‘in the 
receipt of any income etc., may be agent 
for the purposes of the Act if he is served 
with a notice by the Commissioner of 
Income-tax of his intention of treating him 
as such agent. There are ‘thus three classes 
of agents. It iscommon ground that, Our- 
rimbhoys do not come wichin the first. It 
is argued that they come within the two 
other classes. Then the question is whe: 
ther there is a business connection between 
them and the Nizam. within the meaning 
of s. 43 andalso s. 42 as the. same ex- 
pression occurs there. It is conceded that 
in this connection the business in question 
must be the businessof the non-resident 
person. Gan it then be said that the 
Nizam is carrying on business in Bombay 
because he has advanced moneys to a 
person forthe latter's own business? This 
is the case here. Can it be said, that 
here is business connection between the 
Nizam and Currimbhoys because the latter 
borrowed out of British India a sum from 
the former? In my opinion the ‘answer 
must be in the negative. The word “busi- 
ness” is not defined in the Act nor is 
the expression “business connection.” Itis 
clear that there must be a business in 
British India and there must be.a con- 
nection in respect thereof between the per- 
son in India sought to be taxed or treated 
as an agent and the non-resident. Now, 
‘carrying on business’ can only exist when 
there isa succession of acts or a conti- 
nuity of transactions or acts and the 
performance of a single.act apart from 
special circumstances is not enough even 
though it may result in. gains or profits: 
See Smith v. Anderson (3), nrichsenv. Last 
(4), Werles & Co. v. Colquhoun (5). It is not 
suggested and obviously it cannot be sug- 
gested that the Nizam is carrying on 
money-lending business and it is ditficult 
to see how the relationship between him 
and the Currimbhoys can be said to be 
a business connection merely because, there 
is this single loan made by the former 
to the latter. That relationship, in my 

(3) (1880) 15 Ch, D 247; 59 O J Oh. 39; 43 LT 
329; 29 W R 21 i . 

(4) 1881) 8 Q B D414: 5L LIQ B 86;'45 LT 
103; 30 W Rê 460 P357 * i “t 

(5) (1888) 20 QBD 753; 57 L J QB- 323; 58: L 
T. 756; 36 W R613; 52 J P 644, = reat 


‘570 


opinion, is that betwecn a debtor and 4 
creditor. , 

The next question is, do the Ourrimbhoys 
come within the third class of agents? 
Although the words are wide and there is 
some force in the contention on behalf of 
the Crown I think they do not. In my 
opinion the languags must be construed 
reasonably. The Advocate-General says 
that in the case of a fiscal statute if a 
case comes within the letter of the law, 
‘the statute must be given effect to ir- 
respective of any resulting hardship. True, 
but does thecase come within the letter 
of thelaw? What does the law say? “Any 
person through whom such person is in 
the’ receipt of any income &c.” Does the 
Nizam get the interest through the Cur- 
rimbhoys. Obviously not. He does receive 
it from OCurrimbhoys. But that is not 
the statute. The statute does not say “any 
person from whom such person etc.” Then 
why should not the statute be given effect 
to? In Commissioner of Income-tax, Bombay 
v. Bombay Trust Corporation (1) Marten, 
C. J., was of opinion that the word “through” 
cannot be construed as meaning “from.” 
I.respectfully agree. But says the Advo- 
cate-General that the case is overruled by the 
‘Privy Council. No doubt it is. 

: But as Ireadthe decision oftheir Lord- 
ships, Income-tax Commissioner, Bombay 
Presidency v. Bombay Trust Corporation (2) 
I think it is not overruled on this point. 
The question whether the Bombay Oom- 
-pany would come under the third class 
of agents described in s. 43 did not arise 
in that case. The agency which arose there 
came within the second class andin my 
opinion the observations of Lord Dunedin 
to which the Advocate-General refers must 
be read as pointing out that the two 
conditions necessary were fulfilled: (1) 
that there was a business connection and (2) 
it was through that business connection that 
the income sought to be taxed was recovered 
or earned, It may be noted that the words 
“through and from” a business connection 
also occur in 5.42. Itseems to me that 
the point which was before their Lordships 
was whether there was a business con- 
nection between the Hongkong Company and 
the Bombay Company and whether through 
the: Bombay Company the income was 
received by the latter within the meaning 
of s. 42 of the Act. ` In my opinion the 
the words must be construed reasonably and 
the mere fact that the Nizam received 
interest on the loan from the Currimbhoys 
cannot make the latter to be taxed as 
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agents within the meaning of the words 
“through whom etc.” in s. 43. If this section 
is construed in the way the Advocate-Ge- 
neral suggests it should be, the result 
would be that a bank for -instance which 
eredits some interest in tha-account of a 
non-resident customer would be a statutory 
agent even with regard to the properties 
which the customer may possess in any 
part of British India. 

In the view Ihavetaken itseems to me 
that it isnot strictly necessary to consider 
the applicability of s. 42 tothe facts of 
this case. Having regard however to the 
question raised and the arguments ad- 
vanced I would like to state my conclu- 
sion. It is conceded that the income 
sought to be taxed accrued ‘or arose and 
was received out of British India. The 
question is whether it cannot be cons- 
tructively deemed to have been received 
in British India under s. 42, The Crown 
says that the income arose directly or 
indirectly through or from a business con- 
nection in BritishIndia. This contention 
I have examined whilst discussing s. 43, 
In my opinion the connection between the 
Nizam and the Currimbhoys was that bet- 
ween a creditor and a debtor and not 
a business connection. Then it is argued 
that the income arose fr'm property in 
British India, namely, the debt. It is 
argued that the debt is situated in Bom- 
bay and some reference was made by 
the learned Advocate-Gen ral to a decision 
ofthis court in which it was held that 
the situs of the debt was the residence 
of the debtor: Chunilal v. Chaturbhuj (6). 
As far as I remember that decision was 
confined to the facts of that particular 
case, and one fact was that the debt in 
that case was payable at Indore, and the 
debtor also resided in Indore. In this 
case the evidence is that the moneys were 
paid in Hyderabad and were repayable 


-also there. Then it is difficult to see how 


the Nizam can be said to be the pro- 
prietor of the “debt” and can be said to 
possess property in Bombay because his 
debtor resides in Bombay.. After the 
transaction wascompleted the only right 
he has is to recover the moneys which he 
had lent. Assuming therefore that the 
Rs. 50 lakhs were kept intact in Bombay 
it is difficult to see how the Nizam can 
be said tobe the owner of it. Apart from 
that, I think there is considerable force 
in the argument that property in s, 42 


(6) 137 Ind. Oas. 483; A IR 1932 Bom. 206; 56 B 
349;334 Bom, L R 17; Ind, Rul. (1932) Bom. 286, 
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means immovable property and not 4 
mere debt or a chose in action. In s. 6, 
which deals with taxable income the various 
heads of income chargeable to income-tax 
are set out, one of them being property. 
Reading ss. 6 and 9 together the word 
“property” there only means immovable 
property. There does not appear any 
satisfactory reason why the word should 
ale construed in the same sense under 
s. 42. 

For these reasons I agree that the 
questions raised on the reference should 
-be answered inthe manner proposed by 
my Lord the Chief Justice. 

A. Reference answered. 


Pcie 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision No. 418 of 1932 
June 19, 1933 
SrarLes, A. J. O. 
TIKARAM BANIA—APPLICANT 


versus 
GENDALAL AND ANOTHER—NON- 
APPLICANTS, i 


Master and servant—-Agreement to pay fixed salary 
or wages—Master not entitled to deduct for negli- 
gence or omission of servant.to do his duty. 

A servant who is engaged on a fixed yearly, 
monthly or daily wage is entitled to that wage 
for the period during which he works, and the 
master cannot deduct anything from the wages on 
account of negligence or non-performance of a part 
of the servant's duty. If the servant fails to obey 
his master's order or is negligent in his work the 
master's remedy is to discharge him, but as long 
as the master retains the servant in his service, 
he must pay him the stipulated wages and cannot 
make any deduction on account of work not performed. 
Even in the case of a servant being discharged for im- 
proper conduct if he is engaged on a contract of wages 
to be paid periodically he is entitled to the wages 
forthe period up to the time of his discharge. 
Healey v. Societe Anonyme Francaise Rubastie (1), 
referred to. | r; 

Application for revision of the order of 
the Judge, Small Causes Court, Hoshang- 
abad, dated July 3, 1932, in O. S. No. 513 


of 1931. 

Mr. J. R. Mudholkar, for the Applicant. 

Mr. K. B. Tare, for the Non-applicants. . 

Judgment.—The applicant brought a 
suit for recovery of the balance of his 
pay. His claim amounted to Rs. 148-9, 
allowing for sums paid by the non-applic- 
ant. The trial Court; however, deducted 
a sum of Ks, 80 from the claim and passed 
a decree for Rs 61 only. 

Tt seems to me that the lower Court has 
misunderstood the law applicable in a 
ease of this kind. It is admitted that 
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the applicant was engaged by the non- 
applicant on a fixed yearly wage. It was 
further admitted and proved that the 
applicant worked for the non-applicant, 
but omitted to do a certain part of ‘his 
duty. The lower Court has held that the 
duty that was left unperformed should 
now be performed by some other person 
and that the cost of getting it performed 
should be deducted from the wages due to 
the applicant, 

This, I think, is a wrong view of the 
law applicable to master and servant. A 
servant who is engaged on a fixed yearly, 
monthly or daily wage is entitled to. that 
wage for the period during which he ° 
works and the master cannot deduct 
anything from the wages on account of 
negligence or non-performance of a part 
of the servant's duty. If the servant fails 
to obey his master’s order or is negligent 
in his work, the master’s remedy is to 
discharge him, but, as long as the master 
retains the servant in his service, he must 
pay him the stipulated wages and cannot 
make any deduction on account of work 
not performed. Even in the case of a 
servant being discharged for improper 
conduct, if he is engaged on a contract 
of wages to be paid periodically, he is 
entitled to the -wages for the period up 
to the time of his discharge. For this 
view I would refer to an English’ case. 
Healey v. Societe. Anonvme Francaise 
Rubastic (1). In the present case, the 
defendants admitted that the plaintiff was 
in their service from December 13,: 1923 
to October 12, 1930. -It was further admit- 
ted that from Sambat 1983 the plaintiff 
was to get Rs. 250 per year, and on these 
admissions I hold that the plaintiff-ap- 
plicant is entitled to recover his pay for 
the period in which he wasin their service 
without any deductions. It would be 
different, of course, if the plaintiff had 
been engaged on a contract of piece work 
or for payment according to services 
rendered, but that has neither been alleged 
nor proved: on the contrary, it has been 
clearly admitted that the plaintiff was 
engaged on an yearly wage. 

I, therefore, set aside the decree of the 
trial Gourt and instead pass a decree for 
the full claim. Costs of application will 
be borne by the non-applicants. I fix 
Pleader’s fees at Rs. 15, i 


A. Application allow 
Q) (1917) K B 946; 117 L T 92; 33 TLR Pe 
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PESHAWAR JUDICIAL COMMIS- 
, SIONER'S COURT 
Criminal Appeal No, 283 of 1933 
August 4, 1933 
MIDDLETON, J. C., AND Saapupprn, A.J. O. 
NAWAB KHAN — ACCUSED — APPELLANT | 
Versus: 
. EMPEROR—Oprositp PARTY, 
| Criminal  trial—Circumstantial evidence along 
with evidence of principal witnesses not inconsistent 
with innocence of ‘accused-~Conriction, legality of— 
First Information _Report—Value of—Criminal 
Procedure Code (Act V of 1898), % 154. 
? Where the circumstantial evidence in a case con- 
sidered in conjunction with the oral evidence of 
the principal witnesses is not inconsistent with the 
innocence of the accused, conviction is not proper, 
Kallama Narayana v. Emperor (1), dissented from. 
« The first information report is not substantive 
evidence in the case, though it can bereferred to 
show how the proceedings were initiated against the 
accused, : 
Criminal Appeal from an order of the 
Sessions Judge, Derajat, dated July 8, 1933. 
Mian Ziauddin and M. Mohd Aurangzeb 
Khan, for the Appellant. , 


Mr. K. S. Kazi Mir Ahmad Khan, 
the Opposite Party. 
“ Judgment—During the late even- 


ing of April 4, 1933, two persons of Kotki 
village in the Kohat District were killed and 
as a result Nawab and Shahbaz of that 
village were separately prosecuted and com- 
mitted for trial. Both cases were tried in 
the Derajat Sessions Court, the triala being 
entirely separate, the learned Sessions Judge 
writing one judgment to cover both cases. 
As a result Nawab has been convicted of the 
murder of Attaulla Khan by ‘shooting him 
with a shotgun, whilst Shahbaz has been 
convicted of the murder of the three. months’ 
old son of Nawab, by cutting his throat. In 
each case the convict has been sentenced to 
death, They both appeal and both sen- 
tences are before us for confirmation. The 
two cases can conveniently be disposed of 
in a single judgment. 

. There is satisfactory evidence to show 
that Salim, the brother of Nawab, was 
suspected some years ago of murdering the 
mother of Attaulla. Eventually that case 
was referred to jirga and was compromised, 
but later Salim and Attaullah were both 
placed on security, which security has ex- 
pired. Salim is now dead. This establishes 
enmity between Nawab and Attaullah, 
of anature sufficient to cause a blood feud 
between them. Upon the date mentioned 
Nawab had been working in the neigh- 
pouring village of Inzar, 900 paces from 
Kotki; helping Turabaz of Inzar to build 
a house. Nawab left Inzar sometime in 
the afternoon or evening and according 
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to Turabaz was then carrying a single bar- 
relled shotgun. At the time when people 
were going to the mosque for ‘“makham” 
prayers, Attaullah in company with Bahram 
set out from Kotki to go to Inzar to deliver 
a message. When 600 paces from Kotki 
and within 309 paces of Inzar, these two 
were met by a man who immediately shot 
Attaulla causing him to fall to the ground. 
Bahram who had fallen behind, came up 
and saw this man reload his gun and fire 
a second shot at the prostrate body of 
Attaulla, after which he made off. Bahram 
returned to the village of Kotki and a pur- 
suit party was formed to go after the ofen- 
der. Whilst that pursuit party was out, 
some person cut the throat of Nawah’s in- 
fant son in Kotki. A chaukidar, Lal Khan, 
from a neighbouring village, was sum- 
moned and next morning Bahram and this 
chaukidar went together to the Police 
Station. Bahram reported the murder of 
Attaulla and in that report he named 
Nawab as person whom he had seen shooting 
Attaulla. Lal Khan reported the murder 
ofthe infant and charged Shahbaz, the 
brother of Attaulla, with having committed 
the offence. He did not pose as an eye-wit- 
ness, but mentioned ths name of a person 
of Kotki who had charged Shahbaz with 
this murder. When the p lice arrived in 
the village, Nawab and Shahbaz were both 
missing. Nawab however surrendered him- 
self on April 18 and Shahbsz on April 23. 
At the resulting trial of N.wab, Turabaz 
came forward as a witness and gave evi- 
dence that Nawab had worked for him at 
Inzar during the day and that all the other 
workers who belonged to Inzar had left off 
working atthe time of “mankam” prayers. 
He however said. that Nawab had left at 
“peshin” in company with two men who 
were called as defence witnesses but-.were 
not produced. He added that Nawab had 
previously told him that these two men had 
an appointment with him, and that he had 
promised to let Nawab go directly they 
should arrive. The same witness states that 
after the other labourers had dispersed at 
“makham”, he heard a shot and went out 
towards the sound of it and found the- dead 
body of Attaulla lying onthe road between 
Inzar and Kotki at 300 paces from Inzar. 
Bahram as a witness supported all that... 
he had said in the firss report except that 
he now affirmed that he did not recognize 
the offender. He repeated that the offender 
had a gun anda bandolier and that he re- 
loaded that. gaun before firing the second 
shot, thus rasing the presumption that 
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it was a single barrelled gun. As the first 
information report is not substantive evi- 
dence in the case, though it can be referred 
to show how the proceedings were initiated 
against Nawab, it is clear that Bahram's 
evidence cannot be accepled as direct evi- 
dence against Nawab, and no direct evi- 
dence is forthcoming. Nawab pleaded not 
guilty and alleged that he had gone off 
with the two men mentioned by Turabaz 
at “peshin” time and had remained away 
until he heard of the charge against him, 
when he gave himself up. He did not 
produce any defence witnesses to support 
his alibi. 

The assessors all considered that there 
was insufficient proof against him in 
support of a conviction. The Sessions 
Judge has convicted him upon circum- 
stantial evidence, amongst which may be 
noted: (1) the existence of a clear motive 
due toa blood feud; (2) opportunity in 
that Nawab had left Inzar prior to the 
occurrence, and, apart from his own 
alibi partially supported by the statement 
of ‘Turabaz, might naturally be ex- 
pected to go towards his own village 
Kotki; (3) the possession at the time he 
left Inzar of a single barrelled shotgun 
coupled with Bahram’s _ evidence, which 
suggests that the gun used was a single 
barrelled gun; (4) the fact that Nawab 
disappeared and has not attempted to 
prove. his alleged alibi; (5) the fact 
that Nawab was actually charged by 
Bahram in his first report, although there 
is no legal presumption of truth in the 
charge. In addition to this circumstantial 


evidence, the learned Sessions Judge 
has also considered the probability 
` that Nawab and Shahbaz have now 


compromised their blood feud after the 
double tragedy. These points undoubtedly 
give rise to a very strong suspicion 
against Nawab, but the evidence of 
Turabaz to the effect that Nawab left 
Inzar at “peshin,” which is long prior 
to “makham,” forms a weak point in 
the case against him. It is of course cap- 
able of explanation as being 
dence given as the result of the suspected 
compromise. ‘I‘hat explanation is one 
which does undoubtedly appeal to us 
and .does raise our suspicions as to the 
truth of Turabaz’s statement, but after 
very earnest consideration we are not able 
to find from the record any solid basis 
for believing that Nawab actually left 
Inzar just prior to the occurrence. Turn- 
ing now to the evidence of Bahram as 
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given at the trial, we find that it adds 
nothing to the suspicion against Nawab: 
We cannot, as against Nawab, consider 
the accusation made in the first re- 
port, for Bahram is now definite that 
he did not recognize the offender, and 
there is nothing except circumstantial 
evidence to suggest that his charge was 
otherwise than false. 

The circumstantial evidence, as already 
noted, creates suspicion against Nawab. 
Even if Bahram did not recognize: the 
offender, existence of that suspicion is 
sufficient to account for the existence of 
the charge made in the first report. 
So, even apart from the evidence which 
prevents us from relying on that charge 
as against Nawab, there is no ground 
apart from the circumstantial evidence 
for believing it to be true. We are 
constrained to come to the conclusion 
that the circumstantial evidence con- 
sidered in conjunction with the oral evi- 
dence of the two principal witnesses, is 
not inconsistent with the innocence of 
Nawab. This being so, in accordancé 
with the established judicial usage we 
are unable to maintain the conviction 
and must accept the appeal, and in 
doing so we must express our dissent 
from a passage from a Madras judg- 
ment reported in Kallam Narayana v. 
Emperor (1) which has been relied upon 
by the learned Judge, our dissent being 
limited to the passage as quoted in 
the judgment before us when applied to 
a case in which the only evidence is 
circumstantial. . 

In the other case against Shahbaz, 
Nawab’s wife was produced as a wit- 
ness. She alleged that upon hear- 
ing of the death of Attaulla, who was 
her cousin, she took the child to the 
house of a neighbour and herself joined 
the pursuit party, and when she came 


back, she found that the child had 
had been murdered. The traces dis- 
covered aupon the spot by the police 
raises a ‘presumption that' the child 


was not murdered at the house of this 
neighbour, but was actually killed in 
the courtyard of Nawab’s house. The 
learned Sessions Judge has considered 
it incredible that this woman should 
leave her baby and join the pursuit 
party. We agree in his view but ever 
considering the whole of this woman's 

(1) 113 Ind. Cas 46; AI R 1933 Mad. 233; 34 Or, 
LJ 48l; 56 M 231; (1932) M WN 401;64 MLJ 
83; 37 L' W 220, (1933; Or. Cas. 289; Ind,’ Rul. (1933) 
Mad. 26], 
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statement to be false, we cannot extend 
the conclusicn that she is sheltering an 
offender by holding that she is shel- 
tering Shahbaz. Her statement contains 
no allegation whatever against Shahbaz. 
Shahbaz himself alleges that he had 
left the village on the morning preced- 
ing the occurrence, and we have been 
able to find no evidence upon the record 
that he was in the village latter than 
he himself admits. If he had been in 
the village and had heard of the death 
of Attaullah and had not accompanied 
the pursuit party, the case against him 
would have been far stronger, but 
none of these provisos have been proved. 
There. is of course the fact that the 
murder was attributed to him in the 
first information report, but that is 
not evidence against him. The reporter 
was not an eye-witness and only repeated 
what he heard. Here again an accusa- 
tion might have been made as_ the 
result of suspicion, so that even if we 
could ‘consider the first report as against 
Shahbaz, we could not rely upon its truth. 
In our opinion there is no legal evidence 
justifying the conviction of Shahbaz, We 
must ‘as in the other case accept the 
appeal and acquit the appellant. 

We agree with the learned Sessions 
Judge that ib is impossible to come to 
any conclusion other than that the 
villagérs have conspired to conceal 
the true facts regarding two deliberate 
murders which occurred in and near 
their village. The medical evidence 
to which we have not previously refer- 
red shows that Attaulla had been shot 
twice’ at close range with S. G. shot 
which had caused numerous fatal injuries. 
It also shows that the infact the son of 


Nawab had been killed by a person 
who “had cut his throat nearly sever- 
ing his body from the trunk. In 


each case there can be no doubt but 
that there was deliberate cold-blooded 
murder. Two murderers appear to be 
escaping justice as the result of a 
deliberate conspiracy in the village, but 
however regrettable it is, we have been 
unable to find sufficient prcof that the 
murderers were Nawab in one case or 
Shahbaz in the other case without 
possibility of doubt. Accordingly we 
accept both appeals, acquit Nawab and 
Shahbaz and order their release. 

“oN Appeal accepted. 
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LAHORE HIGH COURT 
First Civil Appeal No. 604 of 1930 
October 12, 1933 
Tux OHAND AND AGHA HATDAR, JJ. 
ABDUL HAQ —PLAINTIFI--APPELLANT 


W 


versus’ 
SHANKAR DAS AND ANOTHER — DEFENDANTS 
~ RESrONDENTS. 

Civil Procedure Code Act V of 1908), s.47—Suit 
for declaration that decree is satisfied and incapable 
of execution-~Whether barred by s. 47 

A suit fora declaration thata decree had been 
fully satisfied and was incapable of execution is 
barred by s - 47, Qivil- Procadure Oode, Ram 
Labhaya v. Mukanda Mal Kapur Chand (1), follow- 
ed, Bewan Singh v. Amir Singh (3) and Jamun 
Ram v, Kishen Ram 2 held overruled, Bishen 
Singh v. Mahindar Singh (4), not followed, 

F. C. A. from the decree of Senior Sub- 
Judge, 


Gurdaspur, dated November 29, 
1929. 


Syed Mohsin Shah, for the Appellant. 

Messrs. Fakir Chand, Charanjiva Lal and 
Chandra Gupta, for the Respondents. 

Tek Chand, J.—The plaintiff brought 
a suit fora declaration to the effect that a 
decree of Rs. 1,850 psssed in favour 
of defendant No. lagainst the plaintiff 
by the court of Syed Shaukat Hussain, 
Subordinate Judge, Second Class, was not 
capable of execution as it had been 
satisfied, and for issue of a perpetual in- 
junction to defendant No.1 directing him 
not toexecute the said decree. The suit 
has been dismissed by the learned Senior 
Subordinate Judge on the ground that it 
was not maintainable under s. 47, Civil 
Procedure Code. The plaintiff appeals. 

The provisions of 5.47 are clear onthe 
point and specifically lay down that all 
questions arising between the parties to 
the suit in which the decree was passed, 
or their representatives and relating to the 
execution, -discharge or satisfaction shall 
be determined by the court executing 
the decree and not by a separate suit. 
There were some decisionsof the Punjab 
Chief Court in which it had been laid 
down that under certain circumstances 
a suit to have it declared that a decree 
had been satisfied was maintainable: See 
Bewan Singh v. Amir Singh (1) and Jamun 
Ram v. Kishen Ram (2). These decisions 
were considered and overruled by a Full 
Bench of the High Courtin Ram Labhaya 
v. Mukanda Mal Kapur Chand (3). In-that 
case it was expressly ruled that a suit 
fora declaration that a decree- had been 

(1) 5 Ind, Cas 814; 16 P R 1910 

(2) 25 Ind, Oas 642; AI R 914 Lah. 427;42 PR 


1914; 79 PWR 1914. 
(8) 67 Ind. Cas. 593; A I R 1922 Lab, 428;3 Lah, 
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fully satisied and was incapable of 
execution is barred bys. 47, Civil Procedure 
Code. Mr. Mohsin Shah is unable to dis- 
tinguish the present case from that decided 
in the Full Bench,“ and concedes that if 
the Full Bench. Gase was correctly decided, 
the present suit is barred. He has, how- 
ever, drawn our attention toa later Single 
Bench decision, Bishen Singh vy. Mahindar 
Singh (4) in which the contrary view w.s 
taken. A reference to the judgment in that 
case shows that the question was not dis- 
cussed at any length, and the learned 
Judge based his decision on the rulings 
of the Chief Court reported as Bewan Singh 
v. Amir Singh (1) and Jamun Ram v. Bishen 
Ram (2). It appears thatthe attention 
of the learned Judge was not drawn to the 
Full Bench decisionin Ram Labhaya v. 
Mukanda Mal Kapur Chand (3), which, as 
stated already, had expressly overruled 
the earlier rulings of the Chief Court. 
There isno doubt that Bishen Singh v. 
Mahindar Singh (4) does not lay down 
the law correctly andcannot be accepted 
as an authority inview of the explicit pro- 
visions of s. 47 as interpreted in the Full 
Bench judgment above referred to. 

I hold therefore, thatthe suit has been 
rightly dismissed. The appeal fails and 
is dismissed with costs, 

Agha Haidar, d. - Tagree. 

N. Appeal dismissed. 
A 79 Ind. Cas, 125; A IR 1925 Lah, 54,1 L 
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LAHORE HIGH COURT 
Miscellaneous First Appeal No. 370 of 1932 
October 27, 1932 

! DALIP SINGH, J. 
BAKHSHISH SINGH—Ossz0ToR — 
i APPELLANT 
: versus 
KHALSA BANK Lrtp., 
GUJRANWALA— RESPONDENT. 

" Companies Act (VII of 1918), s 49 —Entry of name 
in register of members—Presumption—Onus to prove 
that person whose name is entered isnot a member, 


Where the name of a person is entered in the” 


register of members of a company, under s8. 40, Com- 
panies Act, the onus is on him to prove that he is not 
a member, 


Miscellaneous First Appeal from an order 
of the District Judge, Gujranwala, dated. 
January 27, 1932. 

Mr. Badri Das, for the Appellant. 

Mr. Shamair Chand, for the Respondent. 

Judgment.—In this case the appellant 
Sardar Bakhshish Singh, has been placed 
on the list of contributories of the Khalsa 
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Bank Limited, Gujranwala, in liquidation 
by the learned District Judge. The ap- 
pellant objects, but the learned Counsel in 
appeal has not been able to satisfy me that 
the judgment of the learned District Judge 
is wrong. The appellant's name is ad- 
mittedly entered in the register of members 
and under s. 40, Companies Act, the onus 
shifts on him to show that he was not a 
member. No reference need be made to 
his pleas, for as pointed out by the learned 
District Judge, they are inconsistent and 
contradictory. ‘The learned Counsel had 
endeavoured to argue that the record was 
was in great confusion and that this shows 
that presumption should attach to the re- 
gister of membership. 

He also contends that there is no proof 
that the allotment letter was duly despatch- 
ed or communicated to the appellant. In 
this connection there is a despatch register 
which shows that one of two letters bore a 
postal certificate. The learned District Judge 
concludes that the one which bore a postal 
certificate was the allotment letter; but in 
any event shortly afterwards reminders were 
sent to the appellant and the appellant has 
denied receipt of all these numerous letters. 
In the circumstances I think the learned 
District Judge was right in holding that 
the story that he received none of these 
letters cannot be accepted and I would 
therefore accept the evidence showing that 
the allotment letter was presumably duly 
despatched to him. 

The result is that the appeal fails and 
and is dismissed with costs. 


N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 

First Civil Appeal No. 130 of 1930 

August 17, 1933 
SULAIMAN, O. J., AND UOLLISTER, J. 
BANSIDHAR AND ANOTAER—PLAINTIFFS-= 
APPELLANTS 
Versus 
Kunwar SHIV SINGH AND OTHERS— 

-— DEFENDANTS — RESPONDENTS. 

Mortgage—Civil Procedure Code (Act V of 1508); 
Sch. 144, para. 1l--Non-compliance with—Validity 
of mortgage—-Purehaser in execution of decree on 
prior mortgage, suing purchaser in execution of 
decree on subsequent mortgage—Limitation for recovery 
of mortgage money —kight to` re-imbursement— 
Contract Act (IX of 1872), s. 69. : 

A mortgage made in contravention of para. 11 of 
Soh, 111, Civil Procedure Code, is absolutely void and 
the chargeis incapable of being enforced. Gauri 
Shankar Balmukand v Chinnumiya (1), relied on. 

li the purchaser in execution of a prior mort? | 
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gagee's decree is not in possession and is suing as 
plaintiff against the purchaser in execution of a 
subsequent mortgagee's decree then-he can enforce 
his remedy if limitation on the prior mortgage has 
not yet run out; but he cannot recover the mort- 
gage’ money if limitation has run out. By paying 
off the prior mortgage he acquires a right for reim- 
bursement under s. 69, the Contract Act and in that 
case limitation runs from date of payment. Shadi 
Lalv. Munni Lal (2), not followed Gauri Shankar 
Balmukand v., Chinnumiya (|, Mamillapalli Kotappa 
v. Pamidipati Raghavaya!(3) Ram Sanchi Lal v. 
JankiPrasad (4) and Siabnand Misra v' Jagmohan Lal 
(7) referred to 

F. 0. A. from a decision of the Additional 
Subordinate Judge, Pilibhit, dated Decem- 
ber 2, 1929. 

Sir Tej Bahadur Sapru and Mr. T. N. 
Sapru, for the Appellants. 

Messrs. S. K. Dar, Hazari Lal Kapoor 
and Raghubar Dayal, for the Respondents. 

Judgment.—This is a plaintiffs’ appeal 
arising out of a suit for sale on the basis 
of two mortgage deeds. | 

It appears that on March 20, 1906, a 
mortgage deed was executed by Bansidhar 
in favour of Lachhmi Narain and others 
hypothecating shares in 3 villages (1) Nahil, 
(2) Sambhalpur (8) Nawadia. This was a 
simple mortgage on the basis of which a 
suit was instituted subsequently and a 
mortgage decree obtained in 1916. 

On May 6, 1919, the: mortgagors executed 
another mortgage in favour of plaintiff 
Mange Lal and others for Rs. 7,000 carrying 
interest ab Rs. 1-4 per cent. per mensem 
compoundable annually under which shares 
in 2 out of the 3 villages, namely, Nahil 
and, Sambhalpur, only were mortgaged. 

There was another mortgage of March 1, 
1920, in favour of another person, Lachma 
Prasad. - 

On March 12, 1921, the mortgagors exe- 
cuted a second mortgage deed in favour of 
the plaintiffs Mange Lal and others for 
Rs. 22.000, carrying interest at 14 annas 
per cent. per mensem compoundable yearly. 
In, this also the same 2 out of the 3 villages 
namely, Nahil and Sambhalpur were hypo- 
theeated and there was a 4th village, Tukra 
Jungle, also mortgaged. Money was left 
in the hands of the mortgagee for payment 
of thë prior mortgage decree of 1916 as also 
for the payment ofthe mortgage of March 
1,1920, and some other debts and some 
money was taken in cash’ for purposes of 
payment of revenue and private expenses, 

But for one difficulty the plaintiffs would 
have had a plain-sailing case inasmuch as 
the previous mortgages were both incor- 
porated in the third mortgage, a suit 
on which was well within time. 

It, however, happened that on the date 
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of the mortgage dated March 12; 1921, thé 
mortgagors were not competent to hypo- 
thecate village Nahil because there had 
been a money decree against this village 
put in execution, of which the execution 
had been transferred to the Collector under 
Sch, III, Civil Procedure Code and he had 
taken action thereunder. In view of para. 11 
of that rule as interpreted by their Lord- 
ships of the Privy Council in Gauri Shankar 
Balmukand v. Chinnumiya (1), the mort- 
gage of Nahil made in contravention of 
para. 11 of Sch. Ill, Civil Procedure Code, 
was absolutely void and the charge is in- 
capable of being enforced. 

The whole trouble has arisen because the 
plaintiffs took a mortgage of this village, 
and now consider that the total amount is 
probably insufficient to be realised out of 
the remaining property. 

The plaintiffs did not at first pay off the 
amount due under the previous mortgage 
decree but when one of the properties, 
namely, Nahil was put up for sale they 
deposited Rs, 10,350-4-4, the total amount 
due under the decree, in court on September 
9 and 14,1921 and thereby got that property 
released from sale and the previous auction 
sale set aside. The plaintiffs now claim 
that they are entitled to recover this sum 
paid by them as against a subsequent mort- 
gagee who came onthe scene in the follow- 
ing way. 

Just before the date when Mange Lal 
made the deposit in court the mortgagora 
had already mortgaged their property in 
Nahil, Sambhalpur and Tukra Jungle to 
Ram Saran Lal, defendant No. 3, for 
Rs. 11,000. This was on December 8, 1921. 
Ram Saran Lal brought a suit to enforce 
this snortgage and obtained a decree and 
et purchased it again on-March 22, 
1927. aa 

In the presetit- suit the plaintiffs are 
claiming to recover the sum of Rs. 10,000, 
and odd on account a of mortgage decree of 
1916 against Ram Saran Lal’s property, 
although the second mortgage in his favour 
of Nahil was void. . 

- The learned Subordinate Judge came 
to the conclusion that the circumstances of 
this case were such that the parties: could 
not have intended to keep alive the previous 
mortgage of 1906 on the date when the 
mortgage of March 12, 1921, was executed. 
He has pointed out that the rate of interest 
under the second mortgage was much 

(1) 48 Ind. Cas. 312; 460 183;14 NL R181; 35M L 
J 133; 16 A Ld 993; 25M LT 64; 28 O WN 350; 29 
OLJ201;1U0PLR (P Oli; 22 Bom LR 541; 
9 L W 327;45 I A 219(P. 0). 
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misappropriate thë plaintiff's money, goods 
and jewels of large value brought about 
the death of the Maharani by slow poison- 
ing. Among the said conspirators was the 
Maharani’s own daughter, the appellant 
No. 1. Among themany, misdeeds which it 
was alleged the persons surrounding the 
Senior Maharani did was that they {removed 
her jewellery, forged a will purporting to 
have been made by the Senior Maharani 
in favour of her daughter and poisoned 
the ears of the Maharani against her hus- 
band, the Maharajah. The Maharani hav- 
ing died, probate was taken out of the 
will by her father as the executor. On 
these allegations the plaintiff seeks to 
recover from the defendants, the appellants 
before us, a Government Promissory Note 
of the face value of 2 lacs, a Mysore Bond 
of the face value of Rs, 50,000 and fixed 
deposit receipt for the sum of Rs. 54,078 
of the Imperial Bank of India as the 
plaintiff's property. In the alternative, the 
plaintiff asks fora decree for recovery of 
Rs. 3,04,078 as the value of the aforesaid 
articles. 

Two written statements were filed one by 
each of the defendants and the principal 
pleas with which we are concerned were 
` thatthe court of the Subordinate Judge at 
Dehra Dun had no jurisdiction to enter- 
tain the suit, that the transfer of the notes 
in favour of the Senior Maharani was 
not a benami transaction but a gift out and 
out forthe benefit of the said Maharani; 
but the Maharani was competent to give 
away or bequeath the -notes and that the 
fixed deposit consisted of money belong- 
ing to the Maharani herself and the plaint- 
iff had nothing to do with the same. 

A large number of issues were struck 
in the case and as the result of their 
decision the learned Subordinate Judge 
came tothe conclusion that he had juris- 
diction to entertain the suit; that the 
endorsement in favour of the Senior 
Maharani on the promissory notes was 
made only with aview to keep the pro- 
perty of the plaintiff safe from the hands 
of the Government of India; thatthe Senior 
Maharani had, therefore, no power of dis- 
posal over the notes and that the plaintiff 
had failed to prove that the amount of 
the fixed deposit with the Imperial Bank 
was his property. In the result the suit 
wasdecreed for recovery of the promissory 
notes andinthe alternative for recovery 
of Rs. 2,50,000, the value of the notes. The 
plaintiff's claim for recovery of the fixed 
deposit receipt or the amount thereof was 
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dismissed. The parties were directed to 
receive and pay costs in proportion to 
their respective success and failure. 

The two defendants have appealed and the 
plaintiff has filed a cross-objection with 
respect tothe fixed deposit. 

The case has been argued at great 
length, and we have had the privilege 
of hearing an elaborate argument in the 
case, 

The first question that arises naturally 
is that of jurisdiction, though it was not 
put forward on behalf of the appellants 
till the last moment and almost as asecond 
thought. In our opinion there is no force 
in the contention that the court at Dehra 
Dun had no jurisdiction to hear the suit. 
Even if it had no such initial jurisdiction, 
nothing has been addressed to us to show 
that the appellants have been prejudiced 
by the Dehra Dun court assuming juris- 
diction over the case, and, therefore, the 
plea of jurisdiction cannot affect our de- 
cision, on the merits on appeal. 

The question of jurisdiction was put to 
us inthis way. The defendant No. 1 is 
the wife of the Raja of Kalsia, a small 
State in the Punjab, yielding, as we are 
told in the course of the argument, a re- 
venue of rupees four lacs a year. As it 
was not stated that the defendant No. 1 
lived within the local limits of the terri- 
torial jurisdiction of the Dehra Dun court, 
the suit against her in the Dehra Dun 
court was not maintainable. The defend- 
ant No. 2 is a resident of the Nabha 
State, and accordingly he too was not 
within the local limits of the jurisdiction 
of the Dehra Dun court. This argument 
is based on s. 20 of the Civil Procedure 
Code, cls. (a) and (b) but the argument of 
the learned Counsel on behalf of the ap- 
pellants ignored the cl. (c) of s, 20 alto- 
gether. By cl, (a) of s. 20 a court will have 
jurisdiction to hear a case if .all the de- 
fendants (where there are more than one 
defendant) reside within ths local limits of 
its jurisdiction. By cl. (b) a court will 
have jurisdiction if one or more of the 
defendants live within the limits of- the 
local jurisdiction of the court and such of 
the other defendants as do not reside 
within the said local limits, acquiesce in 
such institution or if the leave of the 
court be obtained. Thus if the suit had been 
instituted in the court of the Kalsia State, 
that court, if the Civil Procedure Code 
applied to the Kalsia court, could not hear 
the case, unless the defendant No, 2, who 
resided in the Nabha State, acquiesced in 
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such institution or unless the court granted - 


leave. The clauses (a) and (b), therefore, 
cannot conslitute the whole law on the ques- 
tion of jurisdiction. In most of the cases of 
this nature the forum will have to be deter- 
mined by the third clause (c). The third 
clause of s. 20 says that a suit may be 
instituted in a court within the local limits 
of whose jurisdiction the cause of action 
wholly or in part arises. . 

In the Full Bench case of Murti v. Bhola 
Ram (1), the expression “cause of action” 
was defined as consisting of every fact 
which would be necessary for the plaintiff 
to prove, if traversed in order to support 
his rights to the judgment of the court. 
This description of the cause of action was on 
adoption of what was laid down in the case 
of Read v. Brown (2). It may be interest- 
ing to know that when this ruling was 
given, the Civil Procedure Code of 1882 was 
in force and it laid down (s. 17) that a 
court would have jurisdiction over a case 
jf the cause of action for it arose within 
its local limits. The words “wholly or in 
part,” after the expression “the cause of 
action “ were added when the Civil Pro- 
cedure Code of 1908, the Act now in force, 
was passed. Even before the amendment 
it was held that a court would have juris- 
diction, even where the whole of the cause 
of action did not acerue within its local 
limits, if only a material part of the cause 
of action so arose: See Banke v. Pokheram 


Yn this case the endorsement was made in 
Delhi and thereafter the Maharajah and 
his two wives came to live in Dehra Dun. 
Later on, the senior Maharani moved to 
Mussoorie, a hill station within the local 
limits of the jurisdiction of the Subordinate 
Judge of Dehra Dun. 

The cause of action of the plaintiff as 
defined inthe case of Murti v. Bhola Ram 
(1), would ke all the facts, which the plaintiff 
must prove in the case, on their denial by 
the defendanis, in order to receive ihe 
relief. The plaintiff has to prove first that 
he owned the promissory notes and the 
fixed deposit receipt in suit. Then he 
has to prove that his endorsement in favour 
of the senior Maharani was benami, thatthe 
senior Maharani, in breach of the trust 
reposed in her by the Maharajah by means 
of the benami transaction, misappropriated 
the property to herself and transferred or 


(1) 164 165 A WN 1884, 65 

(2) (1869) 22 Q BD 128; 58 L J RB 1293; 60 LT 250; 
37 W RISI 

(3) 25 A 48; A WN 10¢2, 179, 
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bequeathed the property in suit in favour 
of her daughter, that the will of the 
Maharani was not the result of her free 
will but was the result of improper influ- 
ence brought to bear on her by the defend- 
an!s and that the properly sought to be 
recovered was within the jurisdiction of the 
court. Out of the several facts that the 
plaintiff has to prove in order to succeed 
in the suit, the misappropriation of the 
property by the senior Maharani, by the 
execution of the will and the misappropria- 
tion of the same by the defendants took 
place at Mussoorie, within the local limits 
of the juriediction of the Dehra Dun court. 
Thus a part of the cause of action for the 
suit did arise within the territorial juris- 
diction of the Dehra Dun court, within the 
meaning of cl. (c) of s. 20, Civil Procedure 
Code. 

Again, the movable property in suit is 
within the jurisdiction of the Debra Dun 
court. This fact, although not specifically 
alleged in the plaint, is admitted on behalf 
of the appellants and is proved by the fact 
that the Dehra Dun Branch of the Imperial 
Bank produced the promissory notes for 
the inspection of the court and allowed 
photographs of the same to be taken. It is 
again common ground that the fixed 
deposit is with the Dehra Dun Branch of the 
Imperial Bank. Inthe case of Gurdayal 
Singh v. Rajah of Faridkot (4), their Lord- 
ships remarked (at p. 238)* as follows :— 

“Territorial jurisdiction attaches... ..... upon. 
all persons either permanently or temporarily resident 
within the terribory............ sero It exists always as 


to land within the territory, and it may be exercised 
for movables within the territory......... a 

It does appear, therefore, thatin a suit 
relating to movable property a court, within 
whose jurisdiction the movable property 
is kept, has jurisdiction to try the case. In 
this view also the lower Court was not 
without jurisdiction. 

Further, the Civil Procedure Code of 
1908, by s. 19 enacts that :— 

“Where a suit is for compensation for wrong 
done .. to movable property, if the wrong is done 
within the Iccal limits of the jurisdiction of one 
court and the defendant resides ~ ..witbin the local 
limits of the jurisdiction of another court, the suit 


may be instituted at the option of the plaintiff in 
either of the said courts,” 


In the case before us the allegation is 
that the wrong was done to plaintiff's mov- 
able property by its misappropriation and 
disposal by a person who had held it for the 
plaintiff's benefit. Section-19, would, there- 


(4) 22 C 222; 21 IA 171; 4M LJ 267;6 Sar, POT 
). 
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fore, givé jurisdiction to the Dehra Dun 
court. ° 

Our opinion, on these grounds is that the 
Dehra Dun court could hear the suit. 

Section 21 of the Civil Procedure Code, 
lays down as follows :— 

“No objection as to the place of suing shall be 
allowed by any appellate ...court .— unless there 
has been a consequent failure of justice.” 

There can be no doubt that the suit 
could have been filed at Delhi where the 
plaintiff made the endorsement in favour 
of his wives, because that fact undoubtedly 
does constitute a part of the cause of 
action. In case of doubt as to whether the 
Delhi court had jurisdiction or the Dehra 
Dun court, the objection as to the court 
hearing the case cannot be entertained by 
the Appellate Court unless there has been 
a consequent failure of justice. Not a 
single word has been addressed to us to 
show that the defendant-appellanis have 
suffered in any way owing to the Dehra 
Dun court and not the Delhi court hearing 
the suit, It is nob alleged that because of 
the Dehra Dun court hearing the suit the 
appellants were unable to produce the evi- 
dence which they could have produced in 
Delhi court. Nothing of the sort has been 
suggested. Onthe other hand, the argu- 
ment adduced as regards s, 21 was that 
the section applied only if the Courts in 
British India, had jurisdiction to hear the 
suit and that the seciion did not apply 
where no court in British India had juris- 
diction. We pointed out to the learned 
Counsel for the appellants that a court in 
Kalsia could not hear the suit, unless the 
defendant living in Nabha,agreed and the 
court in Nabha could not hear the suit 
unless the defendant living in Kalsia 
agreed and we asked him to state where, 
supposing the plaintiff's case is true, he 
should have gone for redress. To this the 
reply given was that it was for the plaintiff 
to tind out the right court and it was not 
for the defendants to advise him. This 
answer in our opinion exposes the entire 
weakness of the defendants’ contention. We 
have no doubt in our mind that if there 
was any defect in the jurisdiciion of the 
Dehra Dun court, the same is cured by the 
provision of s. 21, Civil Procedure Code, 

Next it was -argued by the learned 
Counsel for the appellants that under the 
authority of the case of Gurdayal Singh v. 
Rajah of Faridkot (4), already quoted 
above, a court has no jurisdiction over a 
defendant unless he should be resident 
within the local limits of the jurisdiction, 
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of such court. The léarned Counsel went 
s0 far as to argue that although the suit 
was instituted ina British Indian court 16 
had no right to apply the Civil Procedure 
Code to find out if it had or not jurisdiction 
to hear the case, and the Appellate Court 
(ourselves, in this case) had no right to 
hold that the defect was cured by applying 
a provision of the Civil Procedure Code, 
viz, 8.21. This argument in our opinion 
does not merit serious consideration. Sup- 
pose an American comes to India and 
makes extensive purchases at Allahabad 
and then leaves the country without settling 
his bill. Can it be seriously contended 
that the purchaser cannot be sued ina 
court at Allahabad? A similar argument 
was repelled in V. E. Smith v. Indian 
Textile Co. (5), by a Bench of this court, 
The case of Gurdayal Singh v. Rajah of 
Faridkot (4), does not lay down that no 
person who does not reside within the local 
limits of the jurisdiction of a court cannot 
be sued in it even if the cause of action 
arose therein. 

When a suit is instituted in a British 
Indian court that court must determine 
whether it has jurisdiction to hear the suit 
or not, by the aid of the Civil Procedure 
Code and that Code alone. 

We hold thatthe suit cannot be thrown 
out on the ground of want of jurisdiction 
in the court below. 

On the merits, the question is whether 
the transaction of endorsement was meant 
to be a benami transaction or whether it 
was a transaction by which it was contem- 
plated to make a gift in favour of the 
senior Maharani. For the present moment 
we shall keep the question of the owner- 
ship of the fixed deposit out of considera- 
tion. 

Ib is common ground that the senior 
Maharani paid no consideration for the 
endorsement inher favour. It is common 
ground again that the plaintiff did appre- 
hend fears as to the result of the inquiry 
then being conducted by Sir Louis Stuart. 
He could not know what would be the 
result of the inquiry, whether it 
would go in his favour or against 
him, but he feared that there were officers 
in the Government of India who were 
not favourably disposed towards him and 
that he might have to leave the State.. 
It was argued forthe appellants that in 
view ofthe circumstances, it was as much 


(5) 101 Ind, Cas, 673; 49 A 669; 25 A LJ 356; A I 
R 1927 All, 413 
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probable for the plaintiffto make a gift 
to his two wivesin view of the danger 
that he apprehended, as it was probable 
for him to keep the money for himself. 
It was further argued that of the two pro- 
babilities it was more probable that the 
husband should provide for his wives, 
both of whom he dearly loved at the 
time, than that he should think to provide 
for himself. Itwas also argued that the 
probabilities being equal, if not more 
on the appellants’ side it was a matter of 
evidence, and the plaintiff's evidence was 
not good enough to prove that he had a 
benami transaction, : 
There can be no doubt that when a 
plaintiff comes to court and says that the 
transfer he made was not really meant 
to operate asa transfer, the burden of proof 
is initially, on him to show that his al- 
legation is right, for in the absence of any 
evidence on either side the plaintift's suit 
would fail. Again ihere can be no doubt 
that where a transaction is between a 
husband and wife and there is no consider- 
ation passing towards the husband from 
the wife who takes the transfer, it would 
be for the wife to prove that the transfer 
wasteally meantio be for her benefit and 
not for the benefit of the husband himself. 
The point is covered bya decision of their 
Lordships of the Privy Council and we do 
not think that there is any room for argu- 
ment. The case just mentioned is that of 
Guran Diita v. Ram Ditta (6). In this 
casethe husband, who was the owner of 
money in question, took away a sum ofone 
lac of rupees from his current account and 
made a fixed deposit of the same with a 
bank jointly 
his wife with instructions to the bank 
that the money was to be held by either of 
the depositors during their life-time and by’ 
the survivorin the case of the death of one 
. of them. On the death of the husband tbe 
‘question arose whether the money belonged: 
‘to the wife or it still belonged io the 
estate of the husband and was therefore 
liable to betaken by the husband's heirs. 
Their Lordships of the Privy Council point- 
ed out that where a transaction was 
without consideration, there was always 
a resultant trust in favour of the trans- 
teror, there being an exception, in Eng- 
land, in the case of a wife and a son, 
where the transfer would be deemed to 


(6) 109 Ind, Oas. 723; 26 A LJ 1215; 32.0 WN 
817; ALR 16928 PO172: £9 PLR 429; 98 LW 66 
48 OLJ119; 5OWN 668:1L T 40-Lab, 144; 55 
G 44; 80 Bom, L R1384; 65M Ld65(P 0) ` 
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have been made by the transferor for the 
advancement of the transferee (wife or son). 
Their Lordships further pointed out that 
this rule of English Law did not apply 
to India, where the people were in the 
habit of making benami transactions even at 


`a time when there was nothing to be im- 


mediately gained by such transfer. The 
presumption of advancement being absent 
in India, the presumption in India is that 
ihe gratuitous transfer results in the gra- 
tuitous transferee holding the property for 
the benefit cf the transferor. 

In view of this clear and direct pro- 
nouncement of their Lordships of the Privy 
Council, it layon the appellants to show 
thatthe plaintiff made the endorsement for 
the benefit of the Maharani and for no 
olher purpose. The burden, therefore, that 
initially lay on the plaintiff to adduce 
some evidence toshow the benami charac- 
ter of the transaction is shifted to the per- 
sons Claiming under the Maharani to show 
that a gift was intended. 

. With these preliminary remarks we have 
to examine the evidence inthe case. In 
this case the parties have adduced evid- 
ence and we have tosee whether the appel- 
lants have discharged the burden that lay 
on them after the plaintiff had chown 
that the transfer was a gratuitous one and 
in favour of a wife and, ifthey have suff- 
ciently discharged that burden, whether the 
plaintiff has sufficiently rebutted the evid-. 
ence adduced by the defendants. 

The defendants’. case, that by the ena 
dorsement the plaintiff meant to make a 
gift pure and simple, is undoubtedly an 
afterthought. The Senior Maharani Jag- 
dish Kunwar says in the will (we assume 
this, in view of the fact that probate has 
been granted of the will) thatthe promis- 
sory notes were given to herby her hus- 
band in.consideration of the fact that in 
1904, when the plaintiff was yet an heir 
tothe throne of Nabha, he ona visit with the 
senior Maharani to Naini Tal had taken 
for his own purpcses all the jewellery of 
the Raniend in lieuof the said jewellery 
gave her the promissory notes; see the will 
at pp. 193, 194. The defendants knew 
that the story was absolutely incorrect and 
could not be established, and, therefore, 
they gave up the story and stated in the 
written statement that the transaction was 
“a yealtransier by way of gift made by 
a husband in favour of his- wife’— see 
para. (25) of defendant No. l's written 
statement (p. 9) and para. (z3) at p. 7 of 
the written statement of the appellant 
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No. 2. No evidence whatsoever has been 
adduced to prove that the plaintiff ever 
took any jewellery of his wife so far back 
as 1934, and it was by way of compensation 
to the Maharani that the promissory 
notes weretransferred. In his evidence 
before the court the appellant No. 2 said 
that he heard the story from his 
daughter, the late Maharani and at her 
instance put the fact in the will, which 
was drafted by him in English, the in- 
structions being given in Punjabi, see 
p. 74. The story of the jewellery being 
taken by the plaintiff is not only denied 
on oath by the plaintiff, but is entirely 
contradicted by the senior Maharani's 
prior will of 1915, see p. 137. By that 
document Maharani Jagdish Kunwar be- 
queathed to her daughter, Amrit Kuar, 

“all the jewellery given me on my marriage as 

dowry... by the late Maharajah Hira Singh of 
Nabha as well as all other property and belongings, 
without exception of which I die possessed”. 
Below the principal’ clause in the will 
she appended a schedule describing some 
of the jewellery given on her marriage 
and in the principal clause she said that 
the complete list was to be found in the 
“Toshakhana” or .the strong room of the 
State: Evidently if jewellery of consider- 
able value had been taken away by the 
plaintiff in 1904, Jagdish Kunwarcould not 
have bequeathed all the jewellery given 
to her on her marriage as dowry. 

Then again it seems entirely incredible 
that, if the plaintiff during his younger 
days wasted some or all the jewellery 
of his wife, he did not give her enough 
to compensate her for the loss when he 
was on the throne of Nabha for so many 
years prior to his deposition. 

It is clear to our minds that when the 
will of 1927 was drafied, the man who 
drafted it (it isimmaterial whether the 
Maharani was fully aware of the 
contents of the will or not), thought 
it necessary to make an allegation of some 
consideration for the transfer and knew 
that in the absence of any allegation 
of the passing of a consideration, it would 
be difficult to hold thata gift was intended 
by the plaintiff ata time when the fate of 
himself alone was unknown and when it was 
fully known that whateverhappened tothe 
Maharajah himéelf, his wives and children 
were sure to be provided for by the State. 
It goes without saying that the plaintiff 
as the Maharajah of Nabha in trouble 
must have known that the Government 
of India would pass orders of severity or 
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leniency in accordance with the finding 
of the enquiring Judge but that the 
Government of India would never do any 
injustice to his wives and minor children. 
It is a fact that a grant of Rs, 3,00,000 
was made for the marriage of appellant 
No. 1. 

In our: opinion, therefore, on the facts 
so far stated, there was no gift to the senior 
Maharani and that the transaction was 
benami for securing to the plaintiff some 
money on which he could still lay his hand 
before the. orders of the Government of 
India could be passed. 

As regards evidence on either side, it 
consists that of witnesses and documents, 
and we shall examine the defendants’ evi- 
dence fiist, because we have arrived at the 
stage at which we have tosee whether the 


< story of the gift has been established or not. 


If that story has not been established, the 
suit must succeed. 

On behalf of the appellants certain 
circumstances have been relied upon to 
show that nothing but a gift could have been 
made by the plaintiff. The circumstances 
are these. The promissory notes were held 
in safe custody by the Imperial Bank, 
Dehra Dun branch, in the name of Maha- 
rani Jagdish Kunwar, that she drew the 


‘interest herself and that the plaintiff was 


in wantof money and asked for monetary 
assistance from Maharani Jagdish Kunwar 
and yet did not ask for the promissory 
notes. 

These circumstances are very easily 
explained. The essence of a benami trans- 
action is to give the appearance of a 
reality, to cloak a fictitious transfer with 
all the appearance of a genuineone, Un- 
less this is done, the object of benami transfer 
is likely to be frustrated. If after the 
endorsement, the promissory notes were 
still kept in safe custody by the bank 
as the property of the plaintiff, the en- 
dorsement by itself would be of little 
value. We have got it on the evidence of 
Mr. Wilson Johnston, whom we have men- 
tioned as the President of the Council 
of Regency, that the Maharajah of Nabha 
was not allowed to tuke away any movable 
property which the Administrator might 
think belonged to the State. We have 
got on the evidence of the plaintiff himself 
that so long as the plaintiff was the Maha- 
rajah of Nabha, there was no distinction 
between the State purse and the privy 
purse, and between State property and 
Maharajah’s private property. This state 
of affairs in an Indian State has been re- 
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cognized by their Lordships of the Privy 
Council in the case of Advocate General of 
Bombay v. Amar Chand a quotation from 
which is to be found in Elphinstone v. Heera- 
chund Bedreechund (D. An Indian des- 
potic ruler considers the entire income of 
the State as his own property and makes 
no distinction between the State property 
and his private property. In the circum- 
stances, when he is to leavethe State, he 
has to leave everything behind, for there 
is nothing which can be described as his 
private property. Mr. Wilson Johnston 
says (p. 99): i 

“The administration in a certain case put forward 
their claim to certain moneys and securities that 
the Maharajah had disposed of outeide the State. 
I cannot recollect ifany attempt was made to stop 
payment of moneys standing in Maharajah’s name 
in banks outside the State. It is possible that attempt 
was made, but I cannot recollect.” 

At ‘another place the said witness (p. 
98) suggests that any money advanced 
by the plaintiff before his deposition in July, 
1923, would be realizable by the State and 
not by himself and that all that the plaintiff 
was allowed to have was 

“only a certain allowance, to retain his title of 
Maharajah and salutes and was to be ‘provided with 
a State House in Dehra Dun and Mussoorie. He had 
nothing else to do with the State property.” 

-No doubt these are facts that happened 
after the transfer of the securities, but 
_ these are matters which could have been 
easily foreseen by the plaintiff as the 
Maharajah. If, therefore, he thought it 
necessary to transfer securities in the names 
of his trusted wives, he had also to see 
that the securities would bein the safe 
custody of a bank and held by it not for the 
plaintiff himself but for his wives. The 
tact therefore, that the securities were in 
the possession of the Maharani in the 
sense that they were held in hername by 
a bank does not militate against the 
plaintiff's case that the transfer was merely 
benami. The second point is that Rani 
Jagdish Kunwar realized the interest by 
the agency of the bank drawing it from the 
Government Treasury and putting into her 
current account with itself. There is no- 
thing again sinister in this circumstance. 
The Rani had an allowance of only about 
Rs. 1,500, a month for herself and her 
daughter (see p. 141) and if she had, 
besides her allowance granted by the 
State, been allowed by her husband to 
enjoy the interest which came to little 
over a thousand rupees a month, surely 
that cannot be taken as evidence of the 
Maharani’s ownership and not as evidence 


(7) (1880) 12 BR 340at p. 344; 1 Knapp 316, 
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of plaintiff's anxiety that his wife and 
daughter should live comfortably. The 
third point is based on a letter of the 
plaintiff addressed to his daughter, to be 
found at p. 181, of the printed book. It 
is dated January 27, 1927. It runs as 
follows :— 
“My dear A. K. Sat Sri Akal, 

T hope your mother is now better and free from 
fever. Please ask her and let me know if she can 
conveniently give me loan of some money and if so, 
how much, to enable me to go to Bombay, 
The two accompanying telegrams (original) will 
speak for themselves, which please return after 
perusal, Although I shall try to repay this loan 
but your mother should better consider and treat 
it as a bad Joan. From Bombay it is my present 
intention to go to Sree Hazur Saheb (Nander) before 
returning to Dehra Dan. I am going alone, 

Yours affectionately, 
Sd. Ripudaman Singh.” 


The printed letter’ at p. 181, is wanting 
in two notes of exclamation to be found 
in the original after the- words “a bad 
loan:” By this letter the plaintiff inquired 
of his daughter, the appellant No. 1, to 
whom the letter was addressed, how her 
mother was doing and expressed the hope 
that she was better and free from fever. 
Then the plaintiff goes on to request the 
defendant No. 1, to ask her mother if the 
latter could conveniently lend the 
plaintiff ‘some money’ to enable him to go 
to Bombay. Tc indicate the urgency for 
the money two telegrams were enclosed, 
and then the plaintiff, in a tone of joke, 
tells the daughter that she might teil the 
mother that, although the money was 
going to be a loan, it was more likely 
than not to bea bad „loan. 

Onthe basis of this letter it has been 
argued by the learned Counsel for the 
appellants that the plaintiff was in sheer 
need of money and yet he never claimed 
the promissory notes held by the Bank 
for the senior Maharani. Several remarks 
may be made on this argument. The 
first point is that the letter was never put 
to the plaintiff, although he was under 
cross-examination for along time, and he 
was never asked to explain why he asked 
fora “loan”, although he had promissory 
notes of the value of two and a half lacs 
of rupees at his disposal. As laid down 
by their Lordships of the Privy Council in 
Bal Gangadhar Tilak v. Shrinivas Pandit 
(8) and Jagrani Kunwar v. Durga Prasad 


(3) 29 Ind. Cas 639; 39 B 441 a6 p. 462: 13 ALJ 
570; 19 0 W N 729; 17 Bom L R527;220 LJ 1; 29 
ML J 3; 18ML 71; (1915) M WN 484; 2 L W 611; 
42 Į A 135 (PQ). 
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(9), ifa party wants to rely on a previous 
Statement of a person who has gone into 
the witness-box, in order to contradict 
him, it is the duty of such person to put 
that letter tothe party or the witness and 
to give himan opportunity to explain it. 
The case reported as Bal Gangadhar Tilak 
v. Shrinivas Pandit (8), was where a party 
was under examination and the case re- 
ported as Jagrani Kunwar v. Durga Prasad 
(9), was one where a witness was under 
cross-axamination, The letter not having 
been put to the plaintiff, it cannot be ex- 
pected that the Counsel for him in the 
court should be able to give the true ex- 
planation. Further it appears to us that 
the letter does not imply that the necessity 
of the plaintiff was so large as to require 
him to sell the two or any of the two 
‘ promissory potes, one being for 2 lacs of 
rupees and the other for fifty thousand 
rupees. The plaintiff wanted ‘some money’ 
to enable him to go to Bombay. One 
first class fare could not cost more than 
Rs. 100, and he was proposing, as he 
States in the letter, to travel alone. If the 
plaintiff wanted at the time, say, a thousand 
rupees, that surely would not necessitate 
the sale of either of the two promissory 
notes. He could very well ask his wife, 
who was having the benefit of the interest 
of the promissory notes amounting to over a 
thousand rupeesa month, to come to his 
aid with a small loan or gift. The argu- 
ment, therefore, that the plaintiff, although 
in need, never looked upon the money in 
question as his own, will not hold good, 

Before proceeding further, we have to 
record certain incidents, which are greatly 
to be deplored. It appears that the plaint- 
iff contemplated tie marriage of his 
daughter, the appellant No. 1, to the 
gentleman who eventually did become her 
husband, the Raja Saheb of Kalsia, but 
had some doubts as to his suitability on ac- 
count of his bad health: see letter at p. 139, 
which is a letter addressed by the plaintiff 
as ‘Ripudaman Singh’ to his wife, the 
senior Maharani. Later on, the plaintiff, 
who seems to have been very much afraid 
of the machinations or supposed machin- 
ations of his rival, the Maharajah of Patiala, 
feared that the Raja of Kalsia might be 
under the influence of the Maharajah of 
Patiala. Thus, on account of Raja of Kalsia’s 
bad health and the supposed influence of 

(9) 22 Ind. Oas. 103; 36 A 93 at p, 100;1600 
386; 12 A L J 125; 26 MLJ 153; 15 M L T 125; 
(1914) M W N 137; 190 LJ 185; 18 O W N 521; 16 
Bom. L R141;10 L957; 41 7 A 76(P 0). 
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Maharajah of Patiala over him, the plaintiff 
declined to regard Raja of Kalsia as a suit- 
able son-in-law. It appears that Jagdish 
Kunwar made up hsr mind to celebrate 
this marriage, and she did celebrate it in 
spite of the plaintiff's opposition. This 
must have broight about some amount of 
estrangement between the husband and 
wife, but we have not got any documentary 
evidence on the record to show how far 
that estrangement did in fact go. It 
further appears that after the marriage, 
the Raja of Kalsia and the appellant No. 1 
wanted to approach the plaintiff with a 
view to reconciliation, but they made the 
fatal mistake of themselves not writing to 
him but asking the Private Secretary to 
the Raja of Kalsia to write instead. This 
greatly hurt the plaintiff and the letter 
at p. 151 ofour record was the reply given 
by the plaintiff. The plaintifi did not 
reply tothe letter himself, but apparently 
some officer of his was directed to send 
a reply. The reply tells the Raja of Kalsia 
that ,it was a very dishonourable act to 
have married the lady without her father's 
consent, especially when he (Raja of Kalsia) 
knew that the father apprehended “great 
danger to the life and honour of his 
child as a result of this alliance through 
the instrumentality of his greatest and 
unscrupulous enemy who has ruined him 
by machination, corruption, treachery and 
conspiracy”. The letter is dated March 30, 
1925, and the enemy referred lo was the 
Maharajah of Patiala. This letter no 
dcubt indicates an estrangement between 
the father and the son-in-law, but there is 
evidence that the father’s affection for 


the [child did not entirely dry up. It 
appears that the marriage of Rani 
Amrit Kuar with Raja of Kalsia 


was celebrated some time about February, 
1925, and shortly after that the Raja of 
Kalsia and his bride went to Europe on 
a long tour. While Rani Amrit Kuar was 
in Europe, the letter, to be found at 
pp. 163 and 16! of the book was addressed 
by the plaintiff to her. This letter indicates 
the existence of an affectionate heart of 
a father towards his only daughter and 
an anxiety that the daughter's husband 
should possess a good health and avoid all 
danger toit. In spite of a slight stricture in 
the letter, on the son-in-law on account of his 
want of tact in allowing his Private 
Secretary to address the plaintiff, the 
Plaintiff tells his daughter how it is the 
duty of a woman, according to the views 
of saints, to serve her husband. The 
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letter closes with “a word about ourselves”, 
that is to say, about the plaintiff and his 
wives. The plaintiff stated that he feared 
that he might be murdered any day 
by. an agent of “Bhoopa” (the Maharajah 
of Patiala) and that the Political Depert- 
ment of the Government of India were 
behaving disgracefully towards him and 
his family. The letter is dated February 
20, 1926, and is a clear indication that 
the father regarded the daughter in no 
other light than a natural father would 
regard an affectionate daughter. 

The Raja of Kalsia and the appellant 
No. 1 returned to India at the end of 1926. 
The appellant No. 1 went to live with her 
mother at Dehra Dun where the letter 
at p. 181, which we have already seen, 
was addressed. j 

Everything seemed to goon well. Then 
we, suddenly, find that shortly before 
Maharani Jagdish Kunwar’s death, it was 
discovered that the protracted. illness of 
the Maharani, was due to administration 
of a slow poison, which might be arsenic 
or some mercurial preparation. Rani 
Amrit Kuar was living with her mother; 
she became suspicious of the servants about 
her mother. She dismissed the whole lot 
and appointed fresh servants. She addres- 
sed letters to the political officers explain- 
. ing the “situation. The plaintiff being 


` -apprised of his wife's illness grew most 


anxious. He wanted to see his wife but 
was informed, in reply to his query, that 
she regarded him, the plaintiff, her husband, 
as the person who had employed agents to 
poison her, that she refused to see him, 
that she teld people about her that her 
husband should not even see her dead 
body. The plaintiff could snatch but a 
short interview with his wife, but even 
that he could not get without the presence 
of a medical woman at the place. In the 
plaint of the suit out of which this appeal 
has arisen the plaintiff openly accused the 
daughter and her maternal grandfather as 
being among the people who brought about 
the death of his wife. In the letters that 
were addressed by the appellant No. 1 to 
political officers informing them that her 
mother was ill, there is no clear indica- 
tion thal Amrit Kuar suspected the father 
as the cause of her mother’s death. In 
her depcsition, however, she says that her 
mother suspected and accused the father 
as the agent of her misfortune. A good 
deal of argument at-the bar has ranged 
about the circumstances, but, fortunately 
{ov us, we are not called upon to pronounce 
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any opinion as to the cause of Maharani 
Jagdish Kunwar's death and, if it was 
the result of poisoning, whose were the 
brains behind the administration of the 
poison. Possibly, neither the husband nor 
the daughter is responsible. 

Suffice it to say for our purpose, that 
up to January, 1927, there was no estrange- 
ment between the husband and the wife (the 
senior Maharani), as in that case it is 
impossible to believe that the plaintiff 
could have written the letter printed at 
p. 181 asking her to make him a loan 
and to consider it as a had loan. 

The story of the serious estrangement 
between the father and the daughter and 
of the supposed estrangement between the 
husband and the wife is not material for 
the purpose of this case, except very 
distantly. 

The distant relevancy arises in this 
way. The junior Maharani, Sarojini Devi, 
was examined on behalf of the plaintiff, 
We shall deal with her evidence later on. 
Exception has been taken toher statement 
on the ground that she stated that she 
had paid a visit to the senior Maharani 
and that, on that occasion, the latter had 


told the former that Rani Amrit Kuarwas . 


pressing her to transfer the securities of 
the Maharajah in her favour and that she 
(Jagdish Kuar) was rather anxious on that 
account. It has been argued that whatever 
might be said as to the rest of the eviden- 
ce of the Junior Maharani, this part of 
the evidence was palpably false, and, 
therefore, the whole testimony of the 
junior Maharani should be thrown away. 
We shall mention what impression the 


- statement ofthe junior Maharani has made 


on our minds, at the suitable opportunity, 
but in the circumstances that have been 
narrated above, namely, the estrangement 
in the family, do not afford any reason 
to suppose that the statement of the 
junior Maharani is false. If it is false, 
itis deliberately false, and there is no 
explanation of it. 


It is argued that with estrangement in 
the family described above it was impos- 
sible that the junior Maharani should visit 
the senior Maharani and that the senior 
Maharani shculd have told the junior 
Maharani thet Amrit Kuar was pressing 
oe mother to transfer the securities to 

er. 


There are circumstances which do indicate 
that Maharani Sarojni Devi is a thoroughly 
trustworthy witness, although this part of 
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her statement, at first sight, might jar on the - 


ear. 
We have already mentioned that Maha 


“rani Jagdish Kunwar made a will in 


1915. She made another will in 1924, In 
this will she did not mention that the 
promissory notes were her property; nor 
did she make any attempt to explain how 
the promissory notes became her property, 
see p. 149. She was leaving all the 
property to her daughter, and naturally 
if the promissory notes were her own 
property and if there was no doubt about 
her title, she would not take any care 


- whatsoever to describe how the.title accrued 


to her. The language of the will of 1924, 
is the language of a natural will of an 


‘honest person with nothing sinister about 


? 


it. On the other hand, in the case of the 
will of 1927, careful attempt has been 
made to describe how a title accrued to 
the testator. Rani Amit Kuar’s case was 
that her mother had already endorsed the 
promissory notes in herfavoursome months 
earlier and that she claimed title not 
under the will but under the said endorse- 
ment. This is undoubtedly a strange 
situation. Amrit Kuar was living with 
her mother when the will was executed. 
Her grandfather was living on the same 
premises. If there was an endorsement 
of the promissory notes in favour of the 


‘daughter by the mother herself and if the 


will was executed by the mother while in 
full possession of a sound disposing mind, 
surely the mother would know what had 
happened to the promissory notes. 

Now there is no endorsement of the 
notes in favour of Rani Amrit Kuar. All 
that we have got is a note purporting to 
have been made by the Bank (for its own 


. purposes) on the promissory notes to the 


effect that they were held by the Bank 
on account of Jagdish Kunwar and Amrit 


Kuar “E and 8”, that is, “either or 
surviver”’. We do not know who made 
that note on the promissory notes. No 
attempt Eas been made to call an 
official of the Bank on the point. The 
letter, by which instruction was given 


or supposed to have been given by Maharani 
Jagdish Kunwar for ths transfer of the 
promissory notes to the joint account, was 
not summoned. The Bank account of 
Maharani Jagdish Kunwar shows that the 
interest due on the promissory notes during 
her life-time had all been collected on her 
account, ; è 


If, then there was .no. endorsement in . 


favour of Rani Amrit Kuar, who was it that 
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wrote to the bank on behalf of Jagdish 
Kunwar that the promissory notes were to 
be held jointly by the mother and the 
daughter during their joint life and then by 
the survivor. ` The statement in the will of 
1927 as to how a consideration passed for 


“the transfer, indicates an anxiety in the | 


person, who made the fabrication, to benefit 
Rani Amrit Kuar and nobody else. Oan 
it be that Rani Amrit Kuar was unaware of 
the statement proposed to be made in the 


. will when the draft was prepared and then 


made in the will. All these circumstances 
do go to show that, in all probability, 
there was an anxiety on the part of Rani 
Amrit Kuar that the promissory notes may 
pass to her, i 

Ananxiety like this may have been 
natural to her, in view of the fact that 
the bonds stood in the name of her mother 
and she was the only child and heir of the 
mother. The father had been impoverish- 
ed and had nothing to give to his daughter, 
although she was the only daughter of a 
once great father. 

Weare, therefore, of opinion that we can- 
not discredit the slatement of Maharani 
Sarojini Devi, simply because she has 
stated (what may be really true) that 
Jagdish Kunwar was being 
troubled in her mind owing to an insistence 
on the part of her daughter for the transfer of 
the promissory notes in her favour. 

Now we proceed to examine the direct 
evidence on the record. On behalf of the 
appellants, the two appellants, one Asa 
Singh, one Bakhtawar Singh and Gardayal 


- Singh Dulat. have been examined, besides 


other witnesses of minor importanze. . The 
evidence of the appellant No. 1, Rani 
Amrit Kuar, and the evidence of Bakhta- 
war Singh and Asa Singh relate to the 
actual transfer. We shall dispose of Bakh- 
tawar Singh and Asa Singh first. .It ig 
impossible to believe that at the time when 
the notes were endorsed in favour of the 
two Ranis, either BakhtawartSingh or Asa 
Singh could have been present. None of 
these are men whose testimony can be 
accepted. Jt is impossible to’believe that, 
from the nature of their connection with 
the Nabha Royal family, they would be 
the persons likely to have been present. 
Bakhtawar Singh is distantly related to the 
appellant No. 2. The plaintiff always dis- 
liked his father-in-law, the appellant No. 2, 
and this fact is admitted by Rani Amrit 
Kuar herself. She says at p. lll:. .. 


“The Maharaja‘s feelings towards Sardar Gurdial 
Singh Mann were not good even before 1923, Sardar 
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Bakhtawar Singh took part inthe marriage arrange- 
ments.. His Highness had the same feelings towards 
Sardar Bakhtawar Singh as towards Sardar Gurdial 
Singh,” 
The story told on behalf of the appellants 
is that Maharani Jagdish Kunwar had in- 
vited Bakhtawar Singh totea and Bakhtawar 
Singh had come within the house for that 
purpose. While the elder Maharani was at 
tea, the Maharajah arrived and said some- 
thing to her, and this enabled Bakhtawar 
Singh to know the nature of the transaction. 
The learned Judge of the court below re- 
fused to believe Bakhtawar Singh. and we 
have no hesitation in disbelieving him. We 
decline to accept the story of Bakhtawar 
Singh that he had been admitted into the 
privacy of the house while the plaintiff was 
yet the master of it and that he arrived by 
sheer accident at the right time to enable 
him to appear as a witness in the case, 
- Asa Singh is an ex-servant of the plaintiff. 
He was accused by the plaintiff of running 
away with a sum of Rs. 4,030. It is un- 
doubtedly true that after running away 
from plaintiff's house Asa Singh found 
shelter in the service of Maharajah of 
Patiala and is still in his service. 

As regards the statement of Rani Amrit 
Kuar, we have either to accept her evidence 
as against that of her father and step- 
mother or to reject it in the face of the 
statements of the plaintiff and Maharani 
Sarojni Devi. The learned Judge of the 
court below has not been able to accept the 
story of Rani Amrit Kuar, and we cannot 
gay that the learned Judge was not right, 

The defendants examined Sardar Baha- 
dur Gurdayal Singh Dulat who is now one 
of the members of the Council of Regency 
at Nabha and was before that the Assistant 
Administrator of the State, when the 
Government of India took over the State. 
He was one of the oldest officers of the State. 
He stated clearly that the transactions 
relating to the promissory notes were 
benami in their nature. Ifwe may accept 
the witness as a truthful one, his evidence 
entirely demolishes the defendant's case 
that the endorsements were made for 
the purpose of making gifts to the two 
Maharanis. We consider that the witness 
is one of truth. lt is no doubt the case that 
he was examined against his will. He 
states that he did not want to appear in 
the case as witness as it wasa case of the 
father against a daughter. But the fact 
remains that he isan independent witness 
whois likely to have correct information. 
The mere fact that he was cited on behalf 
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of the defendants and his evidence went 
entirely in support of the plaintiff's case 
does not entitle us to reject his evidence as 
that of a witness wh> had been ‘won over’ by 
the plaintiff, There is no presumption of 
law that a witness called by a party must 
be treated as his partisan, and if he gives 
evidence which does not support the party 
calling must be treated as dishonest. In 
this case the defendants did not seek any 
information on the question of the character 
of the endorsements. He was examined on 
another point. As we have said, in our 
opinion, the Sardar Bahadur has told the 
truth and the defendants’ cise stands con- 
demned by the testimony of their own 
witness. 

As against all this evidence we have got 
the statement of the plaintiff himself. If 
the plaintiffreally meant to give the pro- 
missory noies to his senior Maharani, he 
knew that the notes would be eventually 
the property of his own daughter, Rani 
Amrit Kuwar. If, then Maharani Jagdish 
Kunwar bequeathed these notes to Rani 


- Amrit Kuar, that fact would not give any 


reason to the plaintiff for filing a false 
suit and making an attempt through 
court to recover the money. The suit, 


even if it be true, bas its unsa- 
voury aspect on azcouit of its being 
by a father against a daughter. It is 


impossible to think of the plaintiff being 
so mean as toask the dau shter to return 


what he knew was likely to be her property 


eventually, for no other reason than a love 
of money. 

The evidence of the plaintiff is very 
leng but there is nobany material matter 
in it which should dissuade us from accept- 
ing his testimony as correct. 

It appears that on the death of Maharani 
Jagdish Kunwar, the plaintiff wrote to the 
Bank that he was the owner of the notes; 
that the transfer to the Maharani was 
fictitious and thatthe Maharani had only 
a life interest. The plaintiff was asked 
to explain this statement as to life interest; 
but he insisted on the original letter 
being shown to him before he could be 
called upon to exp'ain his own statement. 
Much comment has been made on this 
attitude of the plaintiff but we do not 
think that the plaintiff was wrong. What 
was shown to him was not even a 
certified copy but a portion of the printed 
papex-book of the probate case. A witness 
in the box has aright to see his previous 
statement said to haye been made by himself 
in his own handwriting before 'he, can 
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be called upon to explain it, The fact, 
that for just four yéars (February 1923 to 
February 1927) Maharani Jagdish Kunwar 
drew the interest, might give sufficient 
justification for the plaintiff to say by 
way of explanation as to why the Maharani 
had drawn the interest if the promissory 
notes belonged to him, that he had 
allowed the Maharani a life interest. 
But the fact remains that the plaintiff did 
say that the promissory notes were his 
and the transfer was fictitious. 

The statement of Maharani Sarojni Devi 
has struck us as carrying with it a ring 
of high sense of honesty and truthfulness. 
No adverse comment has been made 
against her statement, except the one we 
have already dealt with. She has stated 
that the endorsements in her favour were 
made atone and thesame time with those 
in favour of Maharani Jagdish Kunwar, 
that she did not understand this business 
and it was explained to her by the elder 
Maharani, who loved her co-wife as a 
younger sister; that some time about 1926 
she re-endorsed the promissory notes 
in favour of the Maharajah; that a promis- 
sory note for 2 lacs of rupees executed by 
a borrower in favour of herself is really 
the property of the Maharajah, she being 
only a benamidar for him, and that two 
houses purchased in Dehra Dun with title 
deeds standing in her favour are really the 
property of her husband, she being only a 
benamidar. All these statements are 
against her own interest, and apart from 
other considerations, this fact alone would 
induce us to accept her statement as 
true. Jn the case of the promissory note 
aforesaid, executed by one Lachman Das 
the suggestion was made on behalf of 
the appellants that the plaintiff, having 
taken away the Government Promissory 
Notes, gave herin lieu thereof the pro- 
missory note given by Lachman Das. 
Maharani Sarojini Devi has clearly shown 
that such a propositionis entirely unbeliev- 
able. Lachman Das is a debtor, a 
recovery of money from whom is described 
by the Maharani as an attempt to draw 
blood from a stone. In the circumstance 
it is possible to believe that there was 
a bargain between the plaintiff and 
Maharani Sarojini Devi that she should 
take the promissory note of Lachman Das 
and give him back the Government Pro- 
missory Notes of 24 lacs of rupees carrying 
interest at the high rates of 6 and 6} 
per cent. < 

There are three other witnesses who 
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swear that they were present at the 
transaction in question namely, Mr. 
Bhadra, Fateh Singh and Sardar Sapooran 
Singh. Even if the evidence of these 
three witnesses be expunged from the 
record we think enough would be Jeft for 
the plaintiff tc establish that the tran- 
saction was a benami one and no gift 
was contemplated in favour of either of the 
Maharanis. 

As regards Mr. Bhadra, he is a confi- 
dential servant of the plaintiff. He has 
been in the service of the State for 31 
years. He was the private secretary of 
the plaintiff. His presence on the occasion 
need not cause us any surprise. His evi- 
dence has been adversely commented upon 
because he is supposed to have made 
some contradictory statements as regards 
his own presence in court on the date ‘of 
issues”. The discrepancy is not clear, but, 
even ifthere be a discrepancy, we do not 
consider it to be of any importance in view 
of the fact that he was talking of a mutter 
which had happened a year earlier. It 
is sufficient to say that, if any third 
party was likely to have been present be- 


sides the Maharajah and his two 
wives, Mr. Bhadra would be the man to 
be present. 


Fateh Singh is again another old servant 
of the plaintiff and Sapooran Singh is his 
family priest. Rani Amrit Kuar admits 
that onthe date of the endorsement, Mr. 
Bhadra and Fateh-Singh were on the pre- 
misesas also + aram Kuar, another witness ` 
for the plaintiff. The presence of Bhadra, 
therefore, is very probable. 

The other witnesses are three family 
servants of the Ranis. We need not attach 
any particular importance to ‘their 
statements which may or may not be 
true. i 


We are clearly of cpinion that on the 
evidence on the record, the benami 
character of the transfers in favour of 
Maharani Jagdish Kunwaris abundantly 
established. 

In this view of our finding, the appeal 
aa be and is hereby dismissed with 
costs. 


Theie is a cross-objection on behalf of 
the plaintiff as to the fixed deposit with 
the Dehra Dun Bank. Nothing has been 
pointed out tous which would enable us 
to say that the amount of the fixed 
deposit belonged to the plaintiff and not 
the late Maharani. No doubt, over a 


“thousand rupees a month had been 


| BOL 


received as interest for four years and 
this would amount to Rupees fifty thousand 
and odd, But Maharani Jagdish Kunwar 
had been allowed to enjoy the money and, 
if there were any savings, it cannot be 
said conclusively that the savings were 
there, because the Maharani had set apart 
the money for the use of the plaintiff 
and as money belonging to the plaint- 
iff. 

In the circumstances, the cross-objec- 
tion also fails and is hereby dismissed 
with costs. 

N. Appeal.and cross-objections 

dismissed. 


LAHORE HIGH COURT 
Criminal Revision No. 289 of 1933 
April 21, 1933 
Jar Lat, J. 

Sodhi DURGA PARSHAD— 

PET: TIONER 
VETSUS 
EMPEROR— RESPONDENT, 

Punjab Municipal Act (III of 1911), s. 81~Muni- 
cipal Committee granting permission to construct 
certain projections unconditionally --Committee 
claiming teh zamini for oecupation—Whether proper 
—Teh zamini, if a tax or fee—Recovery by summary 
process—Legality of. . | : 

A Municipal Committee applied to a Magistrate 
to recover some amount alleged to bs due from the 

etitioner on account ‘of occupation by him of land 

elonging tothe Municipal Committee which formed 
part of a public street and also on account of some 
permanent projection made by the petitioner on 
a Municipal drain. The petitioner's father built 
some shops withthe permission of the Municipal 
Committee and with like permission he constructed 
some projections over the Municipal drain which were 
supported by posts erected on tha road beyond the 
drain. At the time when the permission was granted 
by the Municipal Oommittee no condition as to 
payment or reat was imposed, but subsequently, 
the Municipal Committee decidedto levy from the 
petitioner what they called teh zamini: 

Held, that the amount was neither a tax nor a 
fee which the Municipal Committee was authorised to 
levy under any provision of the Municipal Act; that 
after having granted permission, the Municipal Com- 
mittee was not entitled to turn round and say that it 
would levy feesor taxəs for the ossupation of the 
land waich originally took place with its uncondi- 
tional permission, and that the amount clained by 
the Gommittee could not be recovered by the sum- 
mary process provided by s tl, Punjab Municipal 


Act, 
“Case reported by the Sessions Judge, 
Gujranwala, with his No. 9I-J dated 


February 18, 1933. 


‘Report. The Municipal C>mmittee, 
Kunjah, applied to the Magistrate, Ilaga, 
Sardar Raghubir Singh, Magistrate, First 
Class, Gujrat, for recovery of arrears of rents 
of sites known as “Teh-bazari” under 
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s.81 of the Municipal Act. He wrote to 
the Tehsildar to realize arrears and the 
file went to the Tehsildar. Sodhi Durga 
Parshad, petitioner, filed objections in the 
court of Sardar Raghubir Singh that the 
said arrears could not be realized under 
s. 81 of the Municipal Act. The Magistrate 
on this wrote an order “Put up with previous 
papers’, but those papers were never put 
up before him. Proceedings were being 
taken against a number of defaulters and 
the Commissioner, Rawalpindi, invited the 
attention of the Tehsildar to the files 
pending with him. The case then went 
up to the Deputy Commissioner who sent 
it to the Magistrate Ilaqa (this time Mr. 
Mangat Rai, E. A.C.) who reporied that 
it was not necessary that these arrears 
should be realized by a First Class Mag- 
istrate and that the Tehsildar was a 
touring officer and a second class Magis- 
trate also, could deal with this better. On 
this report the file was sent back to the 
Tehsildar, who again issued warrants of 
attachment of the property of the defaulters 
in June last, but no notice was taken of 
the application of Sodhi Durga Parshad 
already on the file. Sodhi Durga Parshad 
put in a fresh application before the 
Tehsildar which he eventually dismissed 
on November 7, 1932, after hearing the 
parties, with the remarks that he found 
no justification for cancelling his previous 
order of attachment, which oder, as already 
observed, was passed in ig wrance of the 
objections of Sodhi Durga 1'arshad being 
on record remaining still undisposed of, 
The Tehsildar Magistrate further noted 
that if Sodhi Durga Parshad had any 
objection, he could appeal against the tax 
levied on him, or refer to the civil Court, 

This is a petition of revision against that 
order. 

It was held in Hafiz Abdullah v. Munici- 
pal Committee, Delhi (1), “that money due 
to a Municipal Committee under lease or 
contract could not be recovered by pro- 
ceeding under s. 81 and that such money 
should be realised only by action in civil 
Court.” The learned Counsel for Crown 
quoted 1. 195 of the Municipal Account 
Code of 1995 under which the “Teh-bazari” 
is said to have been levied in the municipal 
area, Kunjah. That Code has been supersed~- 
ed by more recent Codes which have not 
been put up Lefore me, but even this 

(1) 133 Ind. Oas. 278; A IR 1931 Lah, 315 (2; 32 
P L R172, Ind Rul, (1931) Lah, 758. 

(2) 4 Ind. Oas. 951; 2P R 1910 Cr; 23 P WR 
1909 Or.: 109 P L R 1909; 11 Or. L J 87, 
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r. 195 lays down that “teh-bazari” includes 
“rent” which Municipal Committees realise 
ia lieu of the use of Municipal land by 
the shop keepers etc., or from persons who 
use suchsites as platforms or vacant sites in 
front of their shops. Thus the Teh-bazart 
is a "rent and not a “lax” recoverable 
under s. 81. It was held in Crown v. 
Kanhaya Lal Gopal Das (27, “that it is 
the duty of a magistrate, to whom an 
application is made by the committee, to 
see that on the facts, as stated by the 
claimant, the amount is claimable and if 
he finds that the sum claimed is ultra vires 
of the committee, he is bound to refuse 
the application”. In view of the 1931 ruling 
referred to above, this rent could not be 
recovered by a magistrate under e. 81 of 
the Municipal Act, but the committee 
could realize it only by referring to civil 
courts. The same view was taken by the 
Hon'ble the Chief Justice in Mana Ram 
v, Emperor (8). 

It is recommended, therefore, that the 
Tehsildar's order directing the attachment 
of the petitioner's property to realize the 
arrears of ‘‘teh-bazart” be set aside, and 
the Municipal Committee of Kunjah, referr- 
ea to Civil Courts. 

Mean while further proceedings shall be 
stayed by the Tehsildar. 

Mr. Sodhi Charan Das, for the Petitioner. 

Mr. Mehta Amin Chand, for the Crown. 


Order.—This is a reference by the 
Sessions Judge of Gujranwala. The 
Municipal Commiitee of Kunjah applied 
to a Magistrate to recover some amount 
alleged tu be due from the petitioner 
Sodhi Durga Parshad on account of occupa- 
tion by him of land belonging to the 
Municipal Committee which forms part of 
a public street and also on account of 
some permanent projection made by the 
petitioner on a Municipal drain. It appeais 
that the petitioners father built some 
shops with the permission of the Municipal 
Committee and with like permission he 
constructed some projections over a 
Municipal drain which were supported 
by posts erected on the road beyond the 
drain. 

At the time when this permission was 
granted by the Municipal Committee no 
zondition as to payment of fees or rent 
was imposed, but subsequently the Muni- 
3ipal Committee appear to have decided 


(3) 96 Ind, Cas, 224; 7 Lah 568; A I1R1926 Lah: 
318; 27 Cr, L J 912; 27 P L R 840, 
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to levy from the petibioner what they call 
leh z.mini. It apparently is not a tax 
and is not claimed to be a tax and it 
was not imposed according to the pro- 
cedure provided for imposing atax. Counsel 
for the Municipal Committee claims that 
it is a fee leviable under s. 170 of the 
Punjab Municipal Act. That section, how- 
ever, applies to the cases of temporary 
occupation of Municipal land and this is 
not acase of temporary occupation and 
the alleged fee was not agreed to or 
demanded when permission was originally 
granted by the Municipal Committee. It 
1s not necessary for me to decide whether 
the Municipal Committee is at all entitled 
to charge for the occupation of its land or 
for the projection over the Municipal 
drain. I, however, hold that the amount 
claimed by the Municipal Committee is 
neither a taxnora fee which the Municipal 
Committee is authorised to levy under any 
provision of the Municipal Act. 


It is an offence for a person to make a 
permanent encroachment or projection over 
a street or a drain without the permis- 
sion of the Municipal Committee under 
r. 172 of the Punjab Municipal Act. It 
is open to the Committee to impose such 
conditions as it thinks fit before permis- 
sion is granted under that section. But 
it is questionable whether after having 
granted permission, the Municipal aCom- 
mittee is entitled to turn round and say 
that it would levy fees or taxes forthe 
occupation of the land which originally 
took place with its unconditional permis-- 
sion, Under all these circumstances, there- 
fore, the, view of the learned Sessions 
Judge is correct that the amount claimed 
by the Municipal Committee could not be 
recovered by the summary process provided 
by s.81 of the Punjab Municipal Act, 

I accordingly accept the recommenda- 
tion of the Sessions Judge and direct that 
the proceedings for the recovery of the 
amount by warrant be withdrawn. 

N. Appeal accepted,’ 
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Miscellaneous Appeal No. 43 of 1931 
October 19, 1932 
Ferrers, J. C., AND Mnara, A. J.C. 
PEVANDBAI—APPELLANT 


Versus 
NARAINDAS IDANMAL— 
RESFONDENT 
Civil Procedure Code (Act V of 1908,0 XL, r.1 
—Suit for recovery of possession—No prayer for 
recovery of mesne profils—Appointment of Receiver, 
legality of-—Practice--Granting of reliefs not prayed 


or 

Where the suit was one for recovery of posses- 
sion only and there was no prayer for mesne profits, 
past or future, and the trial Court appointed a 
Receiver ; 

ITeld, that as there was no prayer for recovery of 
mesne profits the order appointing a Receiver was 
unjustified. 

If a plaintiff does not ask fora particular relief 
the court would grant it only in very rare and ex- 
ceptional cases. 

Mr, Srikishendas H. Lulla, for the Appel- 
lant, 

Mr. Assudamal Rewachand, for the Res- 
pondent, 

Judgment.—In Suit No. 14 of 1931 
filed by one Naraindas Idanmal under 
O. KAT r. 103, Civil Procedure Code, the 
plaintiff applied for the appointment of a 
Receiver. The defendant put forward 
certain objections which were brushed 
aside by the learned Additional Judicial 
Commissioner Mr. Rupchand as untenable 
and irrelevant. An order was passed to 
the effect that unless the defendant gave 
security to account for mesne profits of 
the properly in suit from the date of its 
institution, the Official Commissioner should 
act as Receiver. Itis from this order that 
the defendant, Pevandbai, has preferred 
the present appeal. The issue for deter- 
mination is whether the order under appeal 
is shown to be unjustifiable or otherwise 
erroneous. ? 

It may be convenient at the outset to 
review the facts which necessitated the 
filing of the present suit. There is a 
certain plot in Malir with a bungalow on 
it belonging to one Gokaldas. Gokaldas 
sold it to Mulchand who in his turn sold 
it' to Naraindas the plaintiff of this suit. 
Gokaldas had executed arent note in fav- 
ourof Mulchand and then in favour of 
Naraindas for a portion of the bungalow. 
For another portion of the bungalow a 
rent note was executed by his son. Onthe 
strength of the two rent notes Naraindas 
instituted two suits against Gokaldas and 
his son respectively for ejectment. Both 
those suits were decreed. When however 
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Naraindas sought to recover possession of 
the property he was resisted by Pevand- 
bai, the wife of Gokaldas. She alleged 
that she had been in possession of the 
property in her own rights, she having pur- 
chased it from her own private means in 
the name of Mulchand first and then in 
the name of Naraindas. Mulchand is her 
own cousin and Naraindas is the cousin of. 
her husband. She claimed therefore that 
she was the real owner of the property 
and Mulchand and Naraindas were mere 
benami purchasers. On her obstruction 
an inquiry was held by Mr. Milne, Addi- 
tional Judicial Commissioner, who held 
that the obstructor Pevandbai was in pos- 
session in her own right and that if Narain- 
das wanted possession he should file a 
regular suit against her. Naraindas 
thereupon filed the present suit under 
O. XXI, r. 103. 

After the suit was filed plaintiff Naraindas 
applied forthe appointment of a Receiver 
of the suit property. This application 
was resisted by the defendant Pevandbai, 
on various grounds wbich have been, dis- 
cussed in the order under appeal, but which 
are unnecessary now to be considered. 
The learned Additional Judicial Commis- 
sioner who disposed ofthe application 
for receivership took into consideration 
the fact that the defendant was a woman 
and was ostensibly in possession of no 
other property; and he was of opinion 
therefore that the balance of convenience 
was in favour of the appointment of a Re- 
ceiver. Before appointing -a Receiver, 
however, he gave an opportunity to 
the defendant to give security in the sum 
of Rs. 500 in the first instance to account 
for mesne profits of the property in suit 
from the date of the institution. If the 
defendant failed to give security the official 
Commissioner was ordered to take possession 
of the property as Receiver and collect 
rents. 

It is now pointed out by Mr. Lulla for 
the appellant that the order appointing 
the Receiver is bad because the object 
which the learned Additional Judicial Com- 
missioner hadin view was to safeguard 
the plaintiff's claim with regard to mesne 
profits, when as a matter of fact in the 
plaint the plaintiff had made no such 
claim at all. When we turn to the prayer. 
clause of the plaint, to our astonishment 
we do find that the only substantive relief 
asked by the plaintiff is one for possession. 
There is no prayer for mesne profits either 
before the suit or from the date of suit, 
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It appears that perhaps this fact was not 
brought to the notice of the learned Judge 
at the time he passed the order for the ap- 
pointment of a Receiver. Surely if the 
plaintiff does not ask for a particular relief, 
it would bein very rare cases and under 
exceptional circumstances that the Court 
would feel disposed to grantit. There are no 
such exceptional circumstances apparent 
on the face of the record; and therefore it 
is unthinkable that the plaintiff moved 
the Court for the appointment of a Receiver 
in order to have mesne profits safeguarded, 
in case he happened to havea decree for 
it. We think the order for security for 
mesne profits has been passed under a 
misapprehension, 

For the foregoing reasons then we are of 
‘opinion that there was no ground for the 
appointment of a Receiver in this case to 
protect mesne profits for the plaintiff; and 
we must therefore set aside the order. 
With regard to cosis, the appellant not 
having urged before the learned Additional 
Judical Commissioner who passed the 
order appealed from, that the plaintiff was 
not entitled to have security taken from 
the defendant fur mesne profits, there being 
no prayer inthe plaint for mesne profits 
and having regard also tothe fact that no 
such ground was even urged specifically 
jn the memo of appeal before us, we do not 
think that the appellant though success- 
ful is entitled to her costs, The order 
with regard tocosts that we make is that 
the parties should bear their own costs. 


ASN, Appeal allowed. 


| OUDH CHIEF COURT 
First Civil Appeal No. 54 of 1932 
December 4, 1933 

Wazir Hasan, O. J., AND Srivastava, J. 

CHINKAN PANDE AND ANOTHER — 
DEFENDANTS — APPELLANTS 

versus 
Mahant DURGA BHARTHI AND OTHERS ~ 

PLaintirrs —RESPONDENTS. 

Limitation Act (IX of 1908), s. 10—Property 
appertaining to an asthan—Whether can be said to 
have become vested in trust for any specific purpose 
—Applicability of s.10 forsuit for recovery of 
property—Hindu Law—Religious endowment. 

The property held bya mahant of a math for the 
“purpose of maintaining the math and the office 
‘relating thereto is not property which “ has becoms 
vested |in trust for any specific purpose”. The 
‘endowments of a Hindu math are not ‘conveyed in 
trust ” nor .is the head of a math a “trustee “with 
regard to them saveas to specific property proved 

to have been vested in him for a specific object, 
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Property appertaining to an asihan cannot be said 
to have become vested in trust for any specific 
purpose and s8. !0, Limitation Act, will not apply to 
a suit by the mahant of the asthan for recovery of 


possession of the property. Vidya Varuthi 
Thirtha v Balusami Ayyar (1', followed, 


_ F. C. A. against the order of the Sub- 
ordinate Judge, Gonda, dated May 12, 
1932. 5 

Messrs. Mahmud Bes, Mohammad 
Ayub and Akhtar Husain, for the Appel- 
lants. 

Messrs. A. P. Sen and S. C. Das, for the 
Respondents. 

Judgment.—This is the defendants’ 
appeal from the decree of the Subordinate 
Judge of Gonda, dated May 12, 1932. 

In the village of Jagannathpur, pargana 
Bodhapair, there lies an area of 105 bighas 
6 kham which, on the finding of the learned 
Subordinate Judge appertains to the 
Asthan of Parela. The plaintiff Durga 
Bharti is admittedly now the Mahant of 
that Asthan. The suit out of which this 
appeal arises was brought by the plaintiff 
inthe character of the Mahant of the 
aforementioned Asthan for the recovery of 
possession of the area stated above lying in 
the village of Jagannathpur. The following 
facts are not now disputed. Thearea in 
question isa part of a much larger area 
and the latter was acquired by means ofa 
purchase in the year 1880 by the former 
Mahant Partab Bharti when he was occupy- 
ing the status of a Chela of the then reign- 
ing Mahant Partab Bharti became 
Mahant in the right of succession of the 
Asthan of Parelain the year 1891. 


On September 7, 1893, Partab Bharti 
made a transfer by way of shankalap of the 
area in suitin favour of the defendants by 
means of a registered document of the date 
just now mentioned, and. the defendants are 
in possession thereof in virtue of the title 
which came to vest in them under the deed 
of the September 7, 1893, The plaintiff 
Mahant Durga Bharti succeeded to the 
gaddi of the Asthan at Parela in the year 
1915 and entered into possession of the 
entire endowed property. 

One ofthe defences raised to the suit is 
that it was barred by limitation. The 
learned Subordinate Judge overruled this 
plea on the ground that limitation was 
saved by the provisions of s. 10 of the 
Indian Limitation Act, 1908. This decision 
of the learned Subordinate Judge is chal- 
lenged in appeal before us. We are of opi- 
nion that the appeal succeeds. 

The question whether the limitation for. 


b08 
the suit out of which this appeal arises is 
or is not saved by ihe provisicns of s. 10 of 
the Indian Limitation Act was the only 
question argued before us inappeal and it 
was agreed thatifs. 10 does not apply to 
this case then thesuit must be held to be 
barred by the provisions of Art. 144 of ther 
second Schedule of the Indian Limitation 
Act. 
It seems tous thatthe point under dis- 
cussion as stated above is wholly covered 
by the decision of their Lordships of the 
Judicial Committee in the case of Vidya 
Varuthi Thirtha v. Balusami Ayyar (1). 
According tothat decision Art, 134 of the 
Second Schedule is controlled by the provi- 
sions of s. 10 of the Limitation Act and 


the property held by a Mahant of a math. 


forthe purpose of maintaining the math 
andthe office relating thereto is not pro- 
perty which “has become vested in trust for 
any specific purpose.” It was held in that 
case that the endowments of a Hindu math 
are not ‘conveyed in trust” nor is the head 
of a math a “trustee” with regard to them 
save as tospecific property proved to have 
been vested in him for a specific object. 
In the course of the judgment in that case 
their Lordships observed as follows :— 
“Neither under the Hindu Law norïn the Muham- 
madan system is any property ‘conveyed’ to a 
shebait or a mutawall: in the case of a dedication. 
Nor is any property vested in him, Whatever prop-. 
erty he holds for the idol or the institution he 
holds as manager with certain beneficial interests 
regulated by custom and usage.” | | 
At another place after reviewing all the 
important cases bearing on the subject 
their Lordships summed up the law in the 
following words :— 
“From the above review of the general law 
relating to Hindu and Muhammadan pious institu- 
tions it would prima facie follow that an alienation 
by a maneger or superior, by whatever name called, 
cannot be treated as the act ofa ‘trustee’'to whom 
property has been ‘conveyed in trust’ and who by 
virtue thereof has the capacity vested in him which 
is possessed by a ‘trustee’ in the English Law. O£ 
course, a Hindu or a Muhammadan may ‘convey in 
trust’ a specific property to a particular individual 
for a specific and definite purpose, and place himself 
expressly under the English Law when the person 
to whom the legal ownership is transferred would 
become a trustee in the specific sense of the 
term.” , k 
We are accordingly of opinion that even 
assuming that the property in suit was pro- 
perty appertaining to the Asthan of 
Parela, it cannot be said that it had become 
vested in trust for any specific purpose and 


(1) 65 Ind. Cas.161; 48 IA 302; (1981) M WN 
449; 41 ML J 316: 44 M831; 3 UP L R (P 0) 69: 
15-L W 78; 30 MLT 66;3 PL T 245; 260 WN 
537; 24 Bom, LR 629; 20 ALJ 497; AIR 1922 
P G123(P 0). YA, 
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therefore s. 10 does not apply to thé 





dismissthe plaintiffs’ suit 
both Courts. 


N, Appeal allowed, 
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ALLAHABAD HIGH COURT 

FULL BENCH 
Miscellaneous Application No. 148 of 1933 

October 31, 1933 
MUKERJI, YOUNG AND Kine, Jd. 
-In the matter of Me. SHIVA NARAIN 
JAFA, ADVOCATE, BADAUN ~, 

Legal Practitioner—Allahabad High Court General 
Rules, Chap. XXI, r. 1—Fee certificate—Porm of— 
‘Actually paid’, meaning ‘of—Legal practitioner 
materially altering form of certificate~ Certificate 
mentioning fees ashaving been paid by means of 
promissory  note—Intention—Misconduct—Disetpli- 
nary Jurisdiction of High 
propriety of. À 

The words ‘actually paid’ inr. 1, Ohap. XXI of 
the General Rules ofthe Allahabad High Cout 
can never be ioterpreted as including a payment by 
means.of the execution of a promissory note, a suit 
on which may or may not result in recovery of the 
money, or undertaking given by means of which may 
not ever be carried out, Jn order to asaure that a. 
true statement of facts is made, the rule framed by 
Allazabad High Court not only requires that the fees 
actually paid should be certified, but also requires the 
name and address of the person who actually made 
the payment. The object of the rule is to check traffic 
in the matter of Counsel's fee ; in other words to 
check touting. 

Where an Advocate was charged with having certifi- 
ed that he received his fees by means of a promissory’ 
note, which was not in accordance with r. 1, 
Chap, XXI, Allahabad High Court General -Rules, 


“vei 


` with the- knowledge that no fee which had not been:” 


paid in cash before the conclusion of the hearing of’ 
the case in which the fee certificate was being 
filed could be certified as 


him: 

Held, that the fact that he had materially depart- 
ed fromthe form of thefee certificate prescribed 
by the court was a matter which could not be over- 
looked, thatthe alteration in the fee certificate 
clearly indicated a dishonest intention on the part 
of the Advocate and also showed that he never 
misinterpreted the clear words of the rule, and that 
in the circumstances it must be held that he deli- 
berately filed afee certificate which was not in 


Court—Action under, - 


having been paid to ` 


accordance with the High Court Rules in order that -` 


a feenot actually paid to him might be taxed; 
and consequently, he should be convicted of serious 
professional misconduct. In re Subba Rao (1). dis- 
tinguished, 
Sir Tej Bahadur Sapru, for the Appli-. 
cant, TERR 
The Government Advocate, for the Crowns? 


“ dudgment.— Mr. Sheo Narait d afa; san“, 
Advocate of this court parctising~at-Bu- t% 


daun, has been called upon to showéGatise” 
why he should not be dealt with undér? 


LA 


# 
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the disciplinary jurisdiction of this court on 
the following charge, namely: 

“That on March.8, 1927, you. Babu Sheo Narain 
Jafa filed ‘a-certificate of fees for Ks. 875 in Civil 
Suit No 70 of 1925 of the Oourt of the Subordinate 
Judge of Budaun, Bhagwant Singh v. Chaudhri 
Bhau Singh and Lachman Singh, with a view that 
the said sum of Rs. 875 be taxed in costs against 
the plaintiff in that suit when you knew that any 
amount not paid before the hearing of the suit could 
not be entered in the schedule of costs as Vakil’s 
fee and when you knew that the said amount had 
not in fact been paid to you, and did succeed in 
having the amount taxed against the plaintif." 

Mr, Jafa has appeared in person and 
also through Counsel. 


The following facts will be material to. 


to understand the nature of the case against 
Mr. Jafa. 

One Bhagwant Singh, a brother's son of 
two persons Bhau Singh and Lachman 
Singh, who were serving a term ofimprison- 
ment in jail as the result of a criminal 
case against them, instituted a suit against 
.his uncles for a declaration that he had 
been adopted by Bhau Singh and his 
wife, and that a certain will executed by 
Bhau Singh in favour of Lachman was in- 
valid, The suit was filed, as we have said, 
-while Bhau Singh and Lachman Singh 
were. in jail. The suit was instituted on 
March 7, 1925. An application was 
.madeon behalf of Bhagwant Singh for the 
examination of Bhau Singh in jail. A 
Commissioner was appointed, and he re- 
corded a certain statement said to have 
been made by Bhau Singh. There was 
no defence to the suit, and an ex parte 
decree was made in the plaintiff's favour 
on March 26, 1925. 


> .On the April 22, Bhau Singh and Lachman 

: Singh applied to have the ex parté decree 
made against them set aside. The appli- 
cation was contested. The applic nts lost 
in the court of first instance, but succeed- 
ed on appeal to this court, which set aside 
the ex pare decree and directed that the 
suit should be heard on its merits. 

The case was taken up by Mr. Thurston, 
the learned District Judge of Budaun. For 
the hearing of this case Mr, Jafa was en- 
gaged by Bhau Singh and Lachman Singh. 
Bhau Singh executed a power-of-attorney 
in favour of his wife Musammat Pania. 
The learned District Judge held that the 
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Chap. XXI, r. 1 of the General Rules (cor- 
rected up to January 31, 1926) fram- 
ed by this court for the guidance of the 
subordinate Civil Courts. In this fee cer- 
tificate he adopted a form which was ma- 
terially different from the form prescribed 
by the High Court, and he stated that he 
had received some fees from his clients by 
means of a promissory note executed in his 
favour, 

The charge against Mr. Jafa is that 
he knew that no fee which had not been 
paid in cash before the conclusion of the 
hearing of the case in which the fee certi- 
ficate was being filed could be certified 
as having been paidtohim, and he certi- 
fied that he had received his fees by 
means of a promissory note, although that 
was not in accordance with the said r. 1 
of the court. 

This charge, along with certain other 
charges, wasinvestigated by three learned. 
members of the Bar Council who sat as 
the Bar Tribunal. Their finding was that 
the filing of the fee certificate on. the 
basis of the promissory note was improper 
and contrary to the rules but Mr. Jafa 
filed it under a bona fide misapprehension 
and misinterpretation of the rule and so 
committed an honest mistake. ` 

This court not being satisfied with this 

opinion of the Bar Tribunal, has called 
upon Mr. Jafa to explain his conduct. 
“ It is conceded before us that under 
Chap. XXI, r. 1, nofee which has not been 
paid in cash could be certified by Counsel 
as a fee taxable in the case in favour-of 
his client and payable by the opposite 
party. In our opinion, there can be no 
doubt that thisis what the rule means. The 
rule need not be quoted in extenso. It 
will be sufficient to say that the words 
“fees actually paid to him” occur more 
than once in the rule. The certificate has 
to say, among other matters, that the fees 
were paid to the Counsel by certain per- 
sons specified below the certificate and that 
the fees were actually paid to him. The 
form appended to the certificate has the 
last column headed as follows:— “Ad- . 
dress of person who actually made such pay- 
ment.” 


What Mr. Jafa did was to invent a form 
of his own which is ‘materially different 
from the form prescribed by Chap. XXI,. 
r. 1 aforesaid. His certificate was as fol- 
lows :— ; 

“In the above case I, the Pleader, have received 
as per details given below, on behalf of my client 
or his pairokar, fee on the undermentioned dates, 
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1 therefore certify the receipt thereof in the follow- 
ing manner. 
The schedule adopted by him was notin 
accordance with the schedule prescribed by 
the High Court, and its last column, and 
in fact any of the columns of the schedule 
do not make any mention of the actual 
payment of any fee. 


On behalf of Mr. Jafa the explanation 
given isthat he had never read rule No. 1 in 
Chap. XXI of the Rules prescribed by this 
court till 1924, although he started practice 
many years earlier and that in 1924 an extra- 
ordinary issue of the Gazette of the United 
Provinces so amended the rules as to en- 
title him to certify the payment of the fees 
inthe form which he adopted. To-day he 
had toadmit that he is entirely wrong, and 
the notification to which he referred being 
No. 1163-44, dated Allahabad, April 3, 
1924, published in Part II of the United 

Provinces Gazette, p. 352, issued on 
` April 12,1924, does not at all touch the 
portion of the rule with which weare con- 
cerned. 


The next defence is that what he did 
was done by him bona fide and openly and 
without any intention of departing from 
the Rules of this court, and that he did not 

_seek to obtain any benefit for himself by 
the procedure adopted by him. Asregards 
the plea that what he did he did openly, the 
following facts are material. On March 
8, 1927, Mr. Jafa made an application 
before Mr. Thurston, a translation of which 
has been appended to this judgment and 
may be read as a part of it. In this 
application he said that he was looking 
after the case of his clients (Bhau Singh 
and Lachman Singh), and that those per- 
sons who were looking after his clients’ 
case had so far paid him Rs. 140 only, that 
under the Legal Practitioners (Fees) Act of 
1926 he was entitled to his legal fees and to 
realise the same by filing a sait against his 
clients, that his clients were in poor cir- 
cumstances in those days and could not 
pay the fulifees at that moment, that if 
however, his clients would execute in his 
favour a promissory note for the amount of 
.the balance of the fees due to him, then, 
as a matter of law he would be entitled to 
filea certificate of fee, and that in that 
case, his clients would be entitled to recover 
the same from the opposite party. He 
added that if the promissory note was not 
executed, no fee certificate could be filed by 
him and his clients would suffer a double 
loss because they would have to pay him 
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his fees and would not be entitled to recover 
the same from the opposite party in the 
case of his clients’ success. He prayed that 
the prisoners might be sent for and the 
matter explained to them that if they would 
execute the promissory note, it would be in 
their own interest. The learned District 
Judge wrote the word “permitted” as his 
order on this application. 


Mr. Jafa’s argument is that he disclosed 
to the District Judge the fact that he pro- 
posed to take a promissory note from his 
clients and to file a fee certificate on the 
strength of that promissory note, and. that 
therefore his application was good evidence 
of his honesty and straightforwardness. 
Several remarks may be made against this 
argument. To start with, the only prayer 
that was made before the learned Judge 
was that the prisoners were to be brought 
over to the court and that the matter should 
be explainedto them and they should: be 
permitted to execute a promissory note in 
favour of Mr. Jafa. The learned District 
Judge was not called upon to express any 
opinion as to whether Mr. Jafa was entitled 
to file a fee certificate on the strength of a 
promissory noteexecuted in his favour by 
his clients. Mr. Jafa asserted.-.in the 
application as a proposition of law, that he 
was entitled to file a fee certificate on the 
strength of a promissory note. He must 
have known the assertion to be false. The 
learned Judge might well have been de- 
ceived by this statement if indeed he ever 
considered the point. The application there- 
fore does not indicate that the attention of the 
learned District Judge was likely to be drawn 
to the question whether it was open to Mr. 
Jala to file a fee certificate in compliance 
with the rule of the High Court on the 
strength of a promissory note. The next 
thing to be remarked is that there is 
nothing on the record toshow that the 
application was heard inthe presence of 
the Counsel for Bhagwant Singh, the plaint- 
iff in the suit, and that they were called 
uponto express either assent or dissent 
from the view of the rule taken by Mr. 
Jafa. It does not appear from the record 
that Bhau Singh and Lachman Singh 
were brought before the learned District 
Judge and whether anybody explained 
the application to them. One thing is 
admitted, namely, that Bhau Singh and 
Lachman Singh never executed any , pro- 


missory note in favour of the applicant. The ~ 
applicant took a promissory note .from’ - 


Musammat Pania, the wife and” agent -of 


` 
% 
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one cL his two clients, namely, Bhau Singh 
and on the strength of it certified that he 
had been paid by his clients. 

The next argument on behalf of Mr. Jafa 


is that Mr. Halim, the then District Judge . 


of Budaun, held asa matter of law, that 
Mr. Jafa was within the rule in filing the 
fee certificate onthe strength of the pro- 
missory note. The matter came up before 
Mr. Halim in this way. 

In the decree that was prepared in 
accordance with the judgment of Mr. 
Thurston dismissing the suit, a sum of 
money was taxed as fees payable by 
Bhagwant Singh to the defendants Bhau 
‘Singh and Lachman Singh on account of 
Counsel's fees paid by the latter. Bhagwant 
Singh made an application to the court 
asking for a correction of the decree. His 
case was that no fee certificate. could 
legally be filed on the strength of a pro- 
missory note andthat therefore the decree 
was wrongly framed by including the 
amount said to have been received by 
Mr. Jafa by the execution ofthe promis- 
sory note. This application of Bhagwant 
Singh came before Mr. Halim and he 
did hold that according to the correct 
interpretation of r. 1 of Chap. XXI of 
the “General Rules” the decree had been 
correctly framed. We entirely disagree 
with this view of Mr. Halim. A Bench 
of this court has already disagreed with 
Halim’s view and has reversed the order 
of Mr. Halim by which he dismissed Bhag- 
want Singh’s application for correction 
of the decree. In view of the fact that Mr. 
Halim’s judgment has been relied upon; 
we consider it necessary to say just a few 
words as to the interpretation of r. 1, 
Chap. XXI of the “General Rules,” 

In our opinion, the rule has been so 
framed as to be simply incapable of 
being misunderstood and misinterpreted 
on the point that only the fee actually 
paid can be mentioned in the certificate. 
In para 1 appears the following sentence: 

“and unless at or before such time there shall 
have been delivered to the Munsarim a certificate 
signed by the legal practitioner certifying the amount 
of the fee or fees actually paid to him for, his own 
exclusive use and benefit by or on behalf of his 
client,” 

Then in sub-r. (2)in the language of the 
certificate to be filed there occurs the 
following sentence: 

“ I, (the legal practitioner), hereby certify that in 
the above case the following fees were paid to me 
on the dates and by the person or persons specified 
below .......and the entire amount so paid was 


actually paid to me for my own exclusive use and 
benefit.” 
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Then in the schedule which follows the 
certificate and forms apart of it, in the 
last column, there occur the following 
words: 

“Address of the person who actually made such 
payment.” g 2 
Thus we find thabat three placesin this 
rule provision has been made for taxation 
ofsuch fees ashave been actually paid toa 
legal practitioner. The words “actually 
paid” can never be interpreted as including 
a payment by means of the execution of a 
promissory note, a suit on which may or 
may not result in recovery of the money, or 
undertaking given by means of which may 
not ever be carried out. : 

On behalf of Mr. Jafa a Madras case 
has been cited as an authority forthe view 
that a receipt of fees by execution of a 
promissory note by theclientis @ good 
payment. The case is In re Subba Hao (1), 
This is a judgment of a learned single 
Judge of the Madras High Oourt. The 
learned Judge had to interpret a rule 
which was materially different from the 
rule of thiscourt, and in that rule there 
apparently occurred at the time the words 
“otherwise adjusted.” We have not got 
a copy of the rule actually before the 
learned Judge, but in the rule now in force 
in the courts subordinate to the High 


Court of Madras the words are _ 

“except on production of a certificate from 
the legal practitioner that he has received such 
fee” 


This is an extract from the actual 
rule and below this rule there appear 
two foot-notes which indicate the circular 
orders and instructions issued by the High 
Court for the guidance of the subordinate 
courts. Note No. 2 is as follows: 

“The fact of a promissory note or other agreement 
to pay the fee having been given or made by the 
client does not entitle the legal practitioner 
to certify that he has received the fee 
(Civil Rules of Practice end Circular Orders 
Madras High Court, Vol. 1, rule.No. 30, 


. 251.) f 

Tt is clear, therefore, that this case does 
not support Mr. Jafa’s contention. 

A few other cases have been cited before 
us, but none of them being to the point we 
do not feel called upon to express any 
opinion on them. 

Pis has been further argued that Mr. Jafa 
did not conceal the fact that he was going 
to file his fee certificate on the strength of a 
promissory note, and therefore it should be 
inferred that he was acting honestly. We 

129 Ind, Oas. 799; A 1R1930 Mad, 413; 57 M 
Ly 780, 30 TO W 977; Ind. Rul. (1930) Mad, 
415. 
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are notimpressed by this argument, for if 
this argument held good, one could commit 
an illegal act openly andin case of success 
he would get the benefit of his improper 
action, and incase of failure, he would 
always havethe argument to put forward 
that his intentions were good and he never 
intended to act improperly knowing the 
nature ofhis act Further, as we have 
ported out, Mr. Jafa did not act openly 

ecause although he put forward his view 
ofthelaw that he was entitled to file a 
fee certificate on the strength of a pro- 
missory note in his rather long application 
before Mr. Thurston, there is nothing to show 
thatthe contents of the whole application 
were discussed before the Judge or that they 
were meant to be discussed. No doubt Mr. 
Jafa, when examined before us, did say in 
answer to questions put by his own Coun- 
-sel that the opposite party and his Counsel 
were present. This aspect of the case was 
never put forward earlier, and itis not 
supported by anything on the record. The 
argument therefore fails, 

The fact that Mr. Jafa has materially 
departed from the form of the fee certifi- 
cate prescribed by this court is a matter 
which cannot be overlooked. No valid 
explanation has been offered. Mr. Jafa 
has stated that the departure from the 
original rule isnot material but we cannot 
accept his argument. The fact that the 
words ‘factually paid,’ do not occur in the 
fee certificate filed by him is very 
‘significant. The certificate filed by him, 
ifit were authorised by this court, would 
certainly entitle him to certify a pay- 
ment of fees on the strength of a promissory 
note. Inorder to assure thata true state- 
ment of facts is made, the rule framed by 
this court not only requires that the fees 
actually paid should be certified, but also 
requires the name and address of 
the person who actually made the pay- 
ment. The object ofthe rule is well known. 
It is to check traffic in the matter of Coun- 
sel’s fee; in other words, to check touting. 
Mr. Jafa has removed the heading which 
required him to state the address of the 
person who actually made the payment, 
and inthe last column he has got printed 
the word ‘“‘moakkil” or “client”. With 
this printed fee certificate before him he 
could very well say that he was never 
called upon to give the address of the person 
who actually made the payment. It is 
not the case that the word “client” had 
to be put in where the client actually 
makes the payment; but as we have said 
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it is already there in print, and unless 
the word is deleted, there will he no oc- 
casion to give the address of the person 
who actually makes such payment. The 
alteration in the fee certificate to our 
minds clearly indicates a dishonest inten- 
tion on the part of Mr. Jafa. It shows 
also that he never misinterpreted the 
clear words of the rule. 

Having regard to all the circumstances 
of the case, and having given due weight 
to the arguments of the learned Counsel 
appearing for Mr. Jafa and having heard 
all that Mr. Jafa himself has told us and 
also having read the written argument 
furnished by Mr. Jafa before us, 
we are clearly of opinion that Mr. Jafa 
deliberately filed a fee certificate which 
was not in accordance with the High 
Court Rules, in order that a fee not ac- 


. tually paid to him might be taxed. The 


result of this fee certificate was that 
Bhagwant Singh was called upon by the 
decree of Mr. Thurston to pay a large 
sum of money as the fee paid by Bhau 
Singh, and Lachman Singh to their Coun- 
sel, although Bhagwant Singh was not at 
all liable to make any such payment. The 
argument that it was the fault of the 
office of the District Judge if they entered 
the fee in the decree knowing that under 
the Rules of this Court the taxation of 
such fee was illegal, and that therefore 
Mr. Jafa could not be held responsible 
for what the leirned Judge’s clerks did, 
has no force. Mr. Jafais not being called 
upon to explain the conduct of the clerk 
of the learned District Judge. He is 
called upon to explain his own conduct, 
namely, why he deliberately ignored the 
language of the fee certificate prescribed 
by the High Court and why he adopted 
a fee certificate form of his own which 
materially and substantially differed 
from the form prescribed by the High 
Court and which entirely nullified the 
object of the High Court in prescribing 
the form of the certificate? His explana- 
tion, ‘as we have said, has not succeeded 
in satisfying us about his bona fides and 
straightforwardness. 


Convicting therefore Mr. Jafa of serious 
professional misconduct we think that he 
should be adequately punished and the 
order of the court is that he be suspended 
from practice for a period of three months, 


Mr. Jafa shall pay the fees of the 
learned Government Advocate as part of 
the costs of these proceedings. The amount 
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comes to Rs. 320, being the fees of two 
half days and one full day. 
N. Applicant suspended from practice. 


_ OUDH CHIEF COURT f 
Execu'ion of Decree Appeal No. 59 of 1932 
November 20, 1933. 

Wazir HASAN, O. J., AND NANAVUTTY, J. 
Syed AMIR HAIDER JUDGMENT-DEBTOR— 

. APPELLANT 

versus 
Lala BABBU LAL—DEOREE-HOLDER— 
RESPONDENT. 

Execution—U, P. Government Notification No. 576-I 
4-93, dated March 26, 1982—Interpretation of— 
Sale by Civil Court in contravention of Notification 
—Validity of—Waiver of objection going to the 
matter of jurisdiction of the Civil Court—Whether 
of any consequence. 

Oases of ‘execution of all decrees of the nature 
described in U. P. Government Notification No. 576-1 
A-93, dated March 26, 1932, if pending on April 1, 
1932,in any Civil Court were to be transferred to 
` the Collector. Ifa sale in execution of a decree had not 
been made previous to April |, 1932, the execution 
proceedings must be held to be pending. Sales 
in execution in respect of decrees of the nature 
described in the Notification, bya Oivil Oourt are 
void Nagi Ahmad v. Sheo Shankar Lal (2) 
relied on. 

Where the objection to a sale made by the 
judgment-debtor goes tothe matter of the jurisdic- 
tion of the Civil Oourt, waiver by the judgment- 
debtor is ofno consaquence. [p. col. , |. 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Hardoi, dated 
August 6, 1932. | 

Messrs. M. Wasim and Akhtar Husain, 
for the Appellant. 

Messrs. Hyder Husein and P. D. Rastogi. 
for the Respondent. | 

Judgment.—This is the judgment-deb- 
tor's appeal, arising out of execution pro- 
ceedings in a decree held by the res- 
pondent against the appellant, from the 
order of the Additional Subordinate Judge 
of Hardoi, dated August 6, 1982. 

It may be mentioned at the outset that 
the sale of immovable property of the 
judgment-debtor in execution of the afore- 
mentioned decree took place on May 
3, 1932, in pursuance of the order of the 
Civil Court seized of the execution pro- 
ceedings. The objection with which we 
are concerned in this appeal as to the 
validity of the sale was raised by the 
judgment-debtor by means of his applica- 
tion dated May 6, 1932. This objection was 
that the sale by the Civil Court was in con- 
travention of the Government Notification 
to. which reference shall hereafter be made 
im detail-and therefore void, At the hear- 
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ing of the petition of objection this ground 
was waived by the Counsel for the judg- 
ment-debtor. 

Clearly if the objection goes to the mat- 
ter of jurisdiction of the Civil Court the 
waiver is of no consequence. This view 
was stated to be the correct view in the 
case of Hari Saran Das v. Pyare Lal (1). 
_ The Government Notification with the 
interpretation of which we are concerned is 
as follows: - 

“No. 576-1-A 93 dated March 26,1932. In supereession 
of Notification No 1837-1-238, dated Ootober 7, 1911 
and in exercise of the powers conferred by s, 63 of 
the Code of Oivil Procedure, 1904, the Governor 
in Council is:.pleased to declare‘that, with effect 
from April 1, 1932, the execution of decrees in cases 
in which the Civil Court has ordered any agricul- 
tural land situated in the United Provinces of Agra 
and Oudh or any interest in such land to be sold, shall 
be transferred to the Collector ” 

It isagreed that if the notification quoted 
above applies to this case the sale of 
May 3, 1932, was void for the simple reason 
that the court had no jurisdiction to sell 
the property which it purported to sell on 
that date. We are also of opinion that 
that is the correct proposition free from any 
doubt whatsoever. It is argued however on 
behalf of the decree-holder that the Govern- 
ment notification applies only to cases 
where an order for sale has not been 
made by the Civil Court seized of the ex- 
ecution of a decree before April 1, 1932 
and in this case such an order was ad- 
mittedly made. We are unable toaccept 
this argument. It seems to us that cases 
of execution of all ‘decrees of the nature 
described in the notification, if pending on 
the aforementioned date in any Civil Court 
shall thenceforward be transferred to the 
Collector. We must hold that if sale in 
execution of a decree has not been made 
previous to April 1, 1932, the execution 
proceedings must be held to be pending. 
The matter was considered by one of usin 
the case of Nagi Ahmad v. Sheo Shankar 
Lal (2) and we see no reason to adopt a 
different view now from what was adopted 
then. On these grounds we are of opinion 
that the sale of May 3, 1932 was void 
and must be set aside assuch. 

We accordingly allow this appeal, set 
aside the order of the learned Suborbi- 
nate Judge dated August 6, 1932 and 
direct that the proceedings relating to the 
execution of this decree shall be trans- 
ferred to the Collector concerned. As the 


(1) 124 Ind. Oas. 602; 8 O W N 927; AIR 1931 


Oudh 398; Ind, Rul (1931) Oudh 394, 
2) 145 Ind. Cas, 363;10 O W.N 517; A I R 1933 


- Oud 274; 6 R O 51; 8 Luck, 504. 
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judgment-debtor waived the objection which 
has prevailed now and thereby prevented 
the court below from considering the mat- 
_ ter, we will make no order as to costsin 
his favour. 

N. Appeal allowed. 


MADRAS HIGH COURT 
Full Bench 
Second Civil Appeal No. 574 of 1931 
April 11, 1933 
MADHAVAN NAIR, JAOKSON AND LAKSHMANA 
Rao, JJ. 
N. K. R. M. RAJAGOPALA CHETTIAR— 
PETITIONER—APPELLANT 
VETSUS 
PRESIDENT, Tse HINDU RELIGIOUS 
* ENDOWMENTS BOARD, MADRAS 


AND OTHERS— RESPONDENTS. 
Madras Hindu Religious Endowments Act (II of 
1927), 8. 84 (2)—Order of District Judge on applica- 
tion to set aside decision of Board—Whether appeal- 


able to High Court—Order, whether ‘decree'— 
‘Decree’, essentials of—‘Suit' and ‘application,’ 
difference between—Order on application, whether 


can be decree—Civil Procedure Code (Act V of 1908), 
ss. 2 (2), 96,0. IV, r. 1. 

An order passed by the District Judge under 
s. 84 (2) ofthe Madras Hindu Religious Endow- 
ments Act, 1927, on an application made tothe Dis- 
trict Court to set aside the decision of the Hindu 
Religious Endowments Board under s, 8{ (1) of the 
Act is not appealable to the High Court either 
under that Act or under the Code of Civil Proce- 
dure. [p.617,col 2.) 

An order passed on such an application, even if 
that order complies with all the other requirements 
of the definition of a decree, cannot be a ‘decree’ 
under the Code inasmuch as an application cannot 
be the commencement of a suit and without sa suit 
there cannot be a decree. Mp 616, col 2.] 

In thedefinition of ‘decree’, the Civil Procedure 
Code has made a distinction between a proceed- 
ing commenced by an ‘application’ and one 
commenced by a ‘plaint’. Appeal No. 4t of 
1931 (Madras High Court) followed, Makalinga 
Kudumban v. Theethareppa Mudaliar (8) and 
Secretary of State for India v. Narayana- 
swami Chettiar (9), doubted, Secretary of State for 
India v. Chellikanit Rama Rao (6) and Ramachan- 
dra Rao v. Ramachandra Rao (7), distinguished, 
Minakshi Ammal v. Subramania Aiyar (1),  Ishwa- 
rananda Bharathi v, Board of Commissioner for 
Hindu Religious Endowments, Madras (2), Venkata 
Chandrayya Nayanivaru v, Venkatarama Reddi'3 
Secretary of State for India in „Council v. Jillo 
(4), Kumara Raji v, Secretary of State for India in 
Council (10), Hook v. Administrator General of 
Bengal (11), National Telephone Co. v. Postmaster 
General (12) and Hurrow Chunder Roy Chowdhury 
v. Sooradhonee Debia (13), referred to. [p. 619, col. 


od: 4 S ag an order of the District 
ourt o ast Tanjore, at N 6 
in O. P.No. 31 of 1931. aici 
ORDER OF REFERENCE TOA 
_ FULL BENCH. 
The question for decision in this appeal 
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is whether the order passed by the District 
Judge under s. 84 (2) of the Madras Hindu 
Religious Endowments Act, IL of 1927, on an 
application made to the District Court to 
set aside the decision of the Hindu Reli- 
gious Endowments Board passed under 
s. 84 (1) of the Act is appealable to the 
High Court. It was held by a Bench of 
this court (Reilly and Cornish, JJ.) that 
such decisions are not appealable as they 
do not fall within the definition of decrees 
as defined by the Code of Civil Procedure. 
If we follow that decision this appeal will 
have to be dismissed but Cornish, J., is not— 
so it appears to us—apparently prepared to 
affirm this decision as he and Ramesam, J., 
have sent this appeal for hearing before 
another Bench. This being so, we think 
it will be more convenient if this case is 
heard by a Full Bench. 

Messrs. V. V. Srinivasa Ayyangar and 
K. Sankara Sastri, for the Appellant. 

Messrs. P. Venkataramana Rao, B. 
Govindan, R. Sundaralingam and S. G. 
Rangaramanujam, for the Respondents. 


OPINION 
Madhavan Nair, J.—This case relates 
to the Sri Rajagopalaswami temple at 
Ammayappan in the East Tanjore District. 
The appellant contends that the temple is 
an excepted temple. Under s. 84 (1) of the 
Madras Hindu Religious Endowments Act ; 
“Tf any dispute arises as to whether a mutt or 
temple is one to which this Act applies or as to whe- 


thera temple is an excepted temple, such dispute 
shall be decided by the Board.” 


The Hindu Religious Endowments Board 
by its order dated January 31, 1981, 
decided that the temple is not an excepted 
temple. Under s. 84 (2): 

“ A trustee affected by a decision under sub-s. (1) 
may within one year apply to the Court to modify or 
set aside such decision but, subject to the result on 


ant application, the order of the Board shall be 
nal," 


The appellant applied to the District 
Court to set aside the decision of the Board, 
but the District Judge confirmed its order. 
The appellant has now appealed to the 
High Oourt against the decision of the 
District Court. It is contended by the 
(The Hindu Religious 
Endowments Board) that under s. 84 (2) 
no appeal lies to the High Court against the 
decision of the District Judge. This conten- 
tion is supported by a decision of a 
Bench of this Court in Appeal No. 44 
of 1931 which held that there is no 
right of appeal to the High Court against 
an order by the District Court under 8. 84 
(2) of the Act, Itis argued by Mr. Srini- 
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vasa Ayyangar for the appellant that this 
decision requires reconsideration and that 
an appeal lies to the High Court against 
such an order. The question we have to 
decide in this Full Bench is whether : 

“the order passed by the District Judge under 
8. 81 (2) of the Hindu Religious Endowments Act on 
an application made to the District Court to set aside 
the decision of the Hindu Religious Endowments 
Board under s, 84 {1) of the Act is appealable to the 
High Court,” 


The law is well-settled that it cannot be 
_assumed that there is aright of appeal in 
every matter which comes under the con- 
sideration of a Judge. Such right may be 
given by statute or some authority equiva- 
lent toa statute. Minakshi Ammal v. Sub- 
ramania Aiyar (1). Unless it is so given a 
right of appeal does not exist. Mr. Srini- 
vasa Ayyangar does not contend that the 
Act expressly gives the appellant a right 
of appeal to the High Oonrt against orders 
passed under s. 84 (2), but what he first 
contends is that there is nothing in the 
Act to signify that there is no right of 
appeal tothe High Court. On this point 
Mr. Venkataramana Rao contends that the 
Act clearly forbids an appeal to the High 
Court. As the appellant’s right of appeal 
is statedly based by his learned Counsel 
not on the provisions of the Act but on the 
general law as embodied in the Civil Pro- 
cedure Code, it is really not necessary to 
discuss this contention; but as the point 
has been argued I shall deal with it very 
briefly. In this connection our attention 
has been invited to the language used in the 
Act in describing the finality of the orders 
of the District Court in ss, 53 (4) and 76 
(3) on one side, and ss. 77 (2) and 84 (2) on 
the other. Section 53 deals with the re- 
moval and dismissal of trustees by the com- 
mittee. Olause 4 of that section states: 
£ The order of the committee under this section 
shall, when no appeal is preferred or application 
“made under sub-s, (3), be final; and when such 
appeal is preferred or application is made the order 


2 oe nn or the Court, as the case may be, shall 
e RAL 
The application mentioned here is the 
application to the District Court. Section:76 
deals with the application of immovable 
trust property belonging to any mutt or 
temple. Clause 3 of the section states, that 
“the order of the Board or Committee under sub- 
s (1) when no application is made under sub-s. (2) 


and the order of the court when such application is 
made shall be final” 


These two sections state clearly that the 
orders passed by the District Judge on 
applications made to the District Court 


(1) 11M 26; 147 A 160; 5 Sar, 54; 11 Ind. Jur, 
393 (P 0). 
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under these sections are final and there- 
fore not appealable. Now observe the 
language of ss. 77 (2) and 84 (2). Section 77 
(2) states : 

~“ Any party affected by an order under s. (1) may 
within such time as may be prescribed apply to the 
court to modify or set aside such order but, subject 
to the result of such application, the order of the 
Board shall be final.” ` 
Section 84 (2) 
that : 

“ A trustee affected by a decision under sub-s. (1) 
may withia one year apply to the court to modify or 
set aside such decision but, subject to the result of 
ae application, the order of the Board shall be 

na. 


already quoted, states, 


Now it cannot be disputed that there is 
a difference in the language of the two sets 
of sections referring to the finality of the 
orders of the District Court. Mr. Srinivasa 
Ayyangar argues that whereas in ss. 53 (4) 
and 76 (3) itis clearly stated that the order 
of the court shall be final, it is not so 
stated in ss, 77 (2) and 84 (2) and that the 
contrast in the language shows that an 
appeal to the High Court against the deci- 
sion of the District Court unders. 84 (2) is 
not forbidden by the Act, for, if it was so 
forbidden the Legislature would have said, 
as it has said in the other two sections, that 
the order of the court shall be final. This 
argument is not without force, but it be- 
comes more forcible when we remember 
that s.77 which uses in cl. 2 tae language 

“subject to the result of such application (to the 
court}, the order of the Board shall be final,” 
comes immediately after s. 76 (3) which 
uses the language 

“the order ofthe court when such application is. 

made shall be final.” 
It is argued by the appellant that no 
reason can be assigned for the difference in 
the language used unless it be that the 
Legislature did not desire to forbid appeals 
against the orders passed by the District . 
Court under ss. 77 (2) and 84 (2). The diffi- 
culty in construing these provisions in the 
Act has been commented upon by this 
court in Ishwarananda Bharathi v. Board 
of Commissioners for Hindu : eligious En- 
dowments, Madras (2), where after remark- 
ing with reference to those sections that : 

“It is rather curious that the Legislature has 
chosen to use two different expressions in connection 
with an aggrieved person's remedy in the District 
Court,” 

Anantakrishna Ayyar, J., says: 

“ The question suggests itself whether there is 
any, and if so, what, difference between saying that 
‘the order of the court when such application is made 
shall be final, and saying ‘subject to the result of such 


(2) 139 Ind. Oas. 418; 56M 40 at p. 49; (1932) M 
WN 729; 63 M L J 254; A IR 1932 Mad. 593; Ind, 
Bul: (1932) Mad. 694; 36 L W 673, 
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application to the court, the order (of the Board) shall 
be final.” 


But the. line of discussion suggested by 
this question was not pursued as it was not 
necessary for the disposal of the case 
before the court ; nor is it necessary to pursue 
the discussion any further in this case also, 
asthe appellant, as already stated, does not 
purport to base his right of appeal on the 
provisions of the Act, his contention being 
only that the Act does not forbid an appeal 
to the High Court. However, it may be 
stated that though it is difficult to account 
satisfactorily for the difference in the langu- 
age used in the two sets of sections, it is 
not clear despite the close_proximity of the 
two ss. 76 and 77 that the legislature by 
using different language really intended to 
produce a different effect. The expression, 
t subject to the result of such application to 
the court, the order of the Board shall be 
final’ may, I think, without doing any 
violence to the language, be interpreted to 
mean that the finality of the order of the 
Board is only subject to the result of an 
application to the court and to nothing 
further. If this view is correct, then the 
orders of the District Court in ss. 77 (2) and 
84 (2) become as final as the orders of the 
court in ss. 53 (4) and 76 (3). Whatever 
difficulties there may be in reconciling 
the language used in the two sets of ss. 53 
(4), 76 (3) and 77 (2), 84 (2) one thing is clear 
beyond doubt, viz., that the effect of ihe 
language in s. 84 (2) is not to give a right 
of appeal to the appellant as such a right 
must be given expressly by a statute or by 
an equivalent authority. 

I will now deal with the main argument 
of Mr. Srinivasa Ayyangar which is that 
the appellant is entitled 
appeal under the general law, that is, under 
the provisions of the Civil Procedure Code. 
Section 2 (2), Civil Procedure Code, defines 
a decree as follows: 

“ Decree means the formal expression of an adjudi- 
cation which, so far as regards the court expressing 
it, conclusively determines the rights of the parties 
with regard to allor any of the matters in contro- 
versy in the suitand may be either preliminary or 
final,” 

(Theitalics are mine}. Section 96 of the 
Code says: 

“Save where otherwise expressly provided in the 
body of this Code or by any other law for the time 
being in force, an appeal shall lie from every 
decree passed by any court exercising original 
jurisdiction to the court authorised to hear appeals 
from the decisions of such court.” 

It is contended that the order made by 
the District Court on an application under 
s. 84 (2), of the Hindu Religious Endow- 
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ments Act is a ‘decree’ within the mean- 
ing of the Civil Procedure Code and that 
unders. 96, Civil Procedure Code, such an 
order is appealable to the High Court as 
appeals against such orders are not other- . 
wise provided for. This contention can 
be accepted if it can be shown that the 
order passed by the District Court under 
s. 81 (2) isa decree as defined by s. 2 (2), 
Civil Procedure Code. It cannot be disputed 
that the decision of the District Court in 
the case before us fulfils all the require- 
ments of a decree except that the decision 
has not been given in a suit but has 
been given on an application made to 
the court. Since the decision was not 
given in a suit it is argued by 
Mr. Venkataramana Rac that it amounts only 
to an order and as it does not fall within 
the list of appealable orders it can- 
not be appealed against to the High 
Oourt either asa decree or an order, on- 
the other hand, it is contended by the 
appellant that the term ‘suit’ used in the 
definition of the decree would include a 
proceeding based on an application as well 
and that the decision on an application 
conclusively determining the rights of the 
parties as in the present case will fall 
within the definition of a decree. The 
word ‘suit’ is not defined in the Code. 
Undoubtedly, it is a term of wide signifi- 
cance; the only indication of what is meant 
by the term in the Civil Procedure Code 
is what we get from s. 26 of the Code 
which says that every suit shall be institut- 
ed by the presentation of a ‘plaint’ or in 
such other manner as may be prescribed. 
(See also O. IV, r. 1). It has been held 
that a proceeding that does not commence 
with a plaint is not a suit, Venketa Chand- 
rayya Nayanivaru v. Venkatarama Reddi 
(3), and when there is no suit there can 
be no decree: Minakshi Ammal v. Sub- 
ramania Aiyar (1). It must, therefore, 
follow that an order passed by the District 
Judge onan application, even if that order 
complies with all the other requirements 
of the definition of a decree, cannot be a 
‘decree’ under the Code inasmuch as an 
application cannot be the commencement 
of a suit and without a suit there cannot 
be a decree. This reasoning is met with 
a twofold reply. In the first place it is 
argued that so long as the application by 
which the District Court is moved contains 
all the particulars which the plaint should 
contain under O. VII, r. 1, Civil Procedure 


Code and it is not denied that the ap- 
(3) 22 M 258, 
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plication in the present case contains all 
such necessary particulars there can be no 
difference between a plaint and an applica- 
tion; and that a proceeding commenced 
by an application may well, for all sub- 
stantial purposes, be termed a suit. This 
argument is sought to be supported also 
by a reference to O. IV, r. 1 (2) which says 
that every plaint shall comply with the 
rules contained in O. VI and O. VII so far 
as they are applicable. Emphasising the 
words, ‘so far as they are applicable’ it 
is suggested that the term ‘plaint’ would 
include within its connotation an applica- 
tion also which cannot strictly be called 
a plaint. Secondly, it is argued having 
regard to certain decisions which will be 
noticed later that a proceeding in which 
rights of parties are determined may be 
deemed a ‘suit’ and that an orderin such 
a proceeding even though it is commenced 
only by an application should be treated 
as a decree within the meaning of s. 2 (2), 
Civil Procedure Code. It appears to me 
that neither of these arguments can be 
accepted. It is clear that in defining 
‘decree’ the Civil Procedure Code has 
recognised a distinction between & pro- 
ceeding commenced by an application and 
one commenced by a plaint. By way of 
illustration reference may be made to 
O. XXXII, which relates to suits by 
paupers. This Order instead of helping 
the appellant, I think, helps the respondent. 
Though such suits are initiated by applica- 
tion for permission to sue as paupers, the 
proceedings do not become suits instituted 
in the ordinary manner till the applica- 
‘tions are granted. Rule 8 of the Order 
makesthis clear. It says that 


“where the application is granted, it shall be number- . 
ed and registered, and shall be deemed the plaint 
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in the suit, and the suit shall proceed in all other 
respects as a suit instituted in the ordinary 
manner aane 

This rule distinctly shows that the Code 
recognizes a distinction between a pro- 
ceeding commenced by an application and 
a proceeding commenced by a plaint. 
After the applications have become plaints 
the proceedings become ‘suits’ and the 
adjudications thereon then become decrees 
within the meaning of s. 2 (2). It may 
be observed that an order rejecting an 
application for leave to sue in forma 
pauperis is only an order and not a decree, 
for no suit has till then been filed. See 
Secretary of State for India in Council v. 
Jillo (4). The term ‘suit’ in the Civil 
Procedure Code can mean only a proceed- 

(4) 21 A 133. f < 
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ing instituted by the presentation of a 
plaint. Ofcourse, a proceeding commenced 
by an application would also fall within 
the term ‘suit’ if such a proceeding has 
been specially declared to be a ‘suit’ 
under the Code by. the specific provision 
of any special enactment, for instance, a 
contentious probate proceeding. de- 
cision given in such a proceeding would 
be a decree. Under the Hindu Religious 
Endowments Act ‘applications’ and ‘suits’ 
are treated as distinct remedies for ag- 
grieved persons. Remedy by suit is pro- 
vided in ss, 55 (4), 57 (3), 57 (4), ss. 65, 67 
(5) and 73 and remedy by application is 
provided for in ss, 44, 62, 70 (2), and 6 (2), 
717 (2D), 78 and 84 (2). It is true that 
the court-fee payable on an application 
under s. 81 (2) is what is payable on a plaint 
(See Sch. II to the Religious Endowments 
Act) and that such an application has been 
described as analogous to a regular suit 
[See Damodaram v. Board of Commissioners 
for Religious Endowments, Madras (5)], 
but, however much it may approximate’ 
to a suit, it cannot be said for the reasons 
given above that under the Civil Pro- 
cedure Code, a proceeding commenced on 
such an application will fall within the 
meaning of the term ‘suit’; if so, an 
order on an application made to the Dis- 
trict Court under s. 84 (2) of the Hindu 
Religious Endowments Act cannot be cal- 
led a decree and is not, therefore, appeal- 
able to the High Court. 

The above conclusion is not in any way 
affected by the decisions. relied on by the 
appellant's learned Counsel to show that 
a proceeding in which the rights of parties 
are determined may betermed a suit and 
that an order in such a proceeding even 
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though it is commenced only by an 
application should be treated as a 
decree within the meaning of s. 2 2), 


Civil Procedure Code. This is the second 
of the appellant’s contentions already 
referred to. The decisions chiefly relied 
on are the Privy Council decisions in 
‘Secretary of State for India v. Chellikani 
Rama Rao (6), Ramachandra Rao v, 
Ramachandra Rao (7), and the decision 

(5) 130 Ind. Cas 741; 53 M266; 3LL W 42k; A I 
R 1930 Mad, 392; 50M LJ 494; (1930) M WN 404; 
Ind. Rul. (1931) Mad 437 (F B). , 

(6) 35 Ind Cas. 902; 39 M €17; 31 M LJ 374; £0 
OW NIS; dtl) 2 MWN224; lt A LJ 114; 
20 M L T 435; 4 L W in; 13 som L R 1007; 25 
O LJ 69:43 LA 192 {P 0). i ; 

(7) 67 Ind. Cas, 408; 45 M $20; A I R192 PO 
80; 49 1 A 129; 30ML T 154; 260 W N 713; 35 
O'LJ 545, 16L W 1;(1922) M W N 359; 20 AL 
J 684; 43 M L J 78; 24 Bom, L R 963 (P O), - 
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of our own court in Mahalinga Kudum- 
ban v. Theetharappa Mudaliar (8), and 
Secretary of State for India v. Narayan- 
aswamy Chettiar (9). On examination it 
will be found that none of these decis- 
ions supports the contention of the 
appellant. To appreciate the true 
significance of the reference to ‘decree’ 
in their Lordships’ judgments in 
Secretary of State for India v. Chellikant 
Rama Rao (6), and Ramachandra Rao v. 
Ramachandra Rao (T), it is necessary .to 
state that those observations refer to 
decree as defined in the Civil Procedure 
Code of 1882 (Act IV of 1882). Under that 
.QOode ‘decree’ meant 

“the formal expression of an adjudication upon any 
right claimed or defence set up, in a Civil Oourt 
when such adjudication, so far as regards the court 
expressing it decides the suit or appeal.” 


adjudication which decides an 
appeal would also fall within the 
meaning of the term ‘decree’ under 


that Code, whereas this part of the definition 
is omitted from the present Code which 
confines the term ‘decree’ to adjudication 
on matters of controversy in the suit 
alone, The decision in Secretary of State 
for India v. Chellikant Rama Rao (6) 
arose under the Madras Forest Act (Act 
V of 1882). In that case a consolidated 
appeal was filed in the Privy Council 
against two decrees (September 30, 1909) 
of the High Court of Madras which re- 
versed and varied respectively two decrees 
(July 27, 1904) ofthe District Judge of 
Godavari by which two orders (October 19, 
1903) made by the Forest Settlement 
Officer of Godavari were upheld. The 
question for determination was whether the 
Secretary of State for India in Council was 
entitled to incorporate the land in dispute 
into a reserve forest under the Madras Forest 
Act. Section 10 of the Forest Act enacted 
that the Forest Settlement Officer ‘shall’ pass 
an order specifying the particulars of such 
claims (claims made against land taken up 
for reservation) and admitting or rejecting 
the same ‘wholly or in part.’ Under 6. 10 
(11) of the Act, 


“If such claim ‘be rejected wholly or in part, the 
claimant may within thirty days of the date of the 
order prefer an appeal to the District Court in res- 
pect of euch rejection only.” ; 

In, that case the claim was rejected by 
the Forest Settlement Officer and an appeal 


(8) 115 Ind, Oas. 345; 56 M L J 337; (1929, MW N 
62; 29 L W 237; A I R 1929 Mad. 223. 

(9) 138 Ind, Oaa 428; 55 M 391; AIR 1932 Mad. 
55; (1931) M W N 1266; Ind, Rul. (1932) Mad, 572; 
35 L W 831, ; 
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by the respondent was made to the District 
Court which pronounced a decision. 
Against the District Judge’s decision ap- 
peals were preferred to the High Court. 
It was argued before their Lordships that 
the appeals to the High Court were incom- 
petent. In repelling the contention their 
Lordships observed as follows : 

In their Lordships’ opinion this objection is not 
well-founded Their view is that when proceedings 
of this character reach the District Court, that court 
isappealedtoas one of the ordinary courts of the 
country, with regard to whose procedure, orders 
and decrees the ordinary rules of the Oivil Procedure 
Code apply. This isin full accord with the decision 
of the Full Bench in Kumara Roju v., Secretary of 
State for India in Council (10), a decision which was 
given in 1888 and has been acted on in Madras ever 
since. 

Onthe basis of these observations it is 
argued thatin the present case also the 
order of the District Court should be treated 
as a decree and thatan appeal would lie to 
the High Court from such an order, not- 
withstanding the fact that the decision of 
the District Court was made only on an 
application and not ina suit. This argu- 
ment loses sight of the true basis of their 
Lordships’ decision. What their Lordships 
decided was only this, that the decision of 
the istrict Court passed in appeal (under 
the Madras Forest Act) is a decree under 


the Oivil Procedure Uode to which 
the ordinary rules of the Civil 
Procedure Code will apply and. 


that therefore, an appeal would lie against 
such an orderto the High Court. This, if 
I may say so very respectfully, is quite 
in accordance with the definition of ‘decree’ 
under the Code of 1882 according to which 
an adjudication passed in an appeal would 
be a decree, As already stated, this part of 
the definition of the term ‘decree’ is omit- 
ted in the present Code. Their Lordships’ 
observations do not lend any support to 
the suggestion that the decision passed by a 
District Judge on an application should be 
treated asadecree. That question did not 
arise before their Lordships; what they 
decided was only this, that an adjudica- 
tion of rights in appeal was a ‘decree’-and 
that being so, an appeal would lie against 
it to the High Court. That this is the 
true significance of their Lordships, observa- 
tions becomes clear beyond doubt when 
we refer to KumaraRaju v. Secretary of State 
for India in Council (10) which  théir 
Lordships say is in full accord with their 
views. It decided that an appeal lies to 
the High Court from a decision of the 
District Court passed unders. 10 of the 
(10) 11 M 309, 
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Madras Forest Act, 1882, on appeal from 
the decision ofa Forest Settlement Officer. 
This was all that their Lordships decided 
in Secretary of Satefor India v. Chelli 
Kani Rama Rao (6). For these reasons I 
do not think the decision in Secretary of 
State for India v. Chelli Kani Rama Rao 
(6) supports theappellant. The same may 
be said about the decision in Rama- 
chandra Raov. Ramachandra Rao (7; also. 
In that case a reference relating to a 
dispute as to the title to receive compen- 
sation was made to the District Court 
andthe decision of the District Judge was 
appealed against to the High Court. As 
the printed paper (in Appeal No. 74 of 
1896 on the file of the High Court) will 


show, the reference was made under 
s. 18 of the Land Acquisition Act, 
and the appeal to the High Court 
was preferred under s. 54 of the Act. 


The decision of the High Court dated 
July 13, 1897 (in Appeal No. 74 of 1896), 
became final as no appeal was filed 
against it. It was held by . the Judicial 
Committee that this decision would be 
res judicata in subsequent proceedings. In 
the course of their judgment their Lordships 
stated thus ; 

“How the proceedings were commenced is a matter 
that is not material provided that they were instituted 
in the manner that gave the court jurisdiction, for they 


ended in a decree made by the High Court and 
appealable to this Board " 


This would showthat adjudication by the 
High Court was dealt with as a decree which 
it was under the Code of 1882 as being a 
decision in appeal and this decree not 
being appealed against became final for 
the purposes of res judicata. Their Lord- 
ships were dealing with the finality of 
the High Courts decree for the purpose 
of res judicata and were not directly con- 
cerne:i about the appealability of the order 
passed by the District Court. The objec- 
tion that the previous decision not being 
one in a former suit could not be res 
judicata was thus met by their Lordships : 

“Tt has bean suggested that the decision was not in 
a former suit, but whether this were so or not makes 
no difference, for it has been recently pointed out by 
this Board in Hook v. Administrator General of Bengal 
(LL), that the principle which prevents the same case 
being twice litigated is of general application and is 


not limited by the specific words of the Codein this 
respect.” 


I do not think it will be an unfair in- 
ference from this passage that their 
Lordships recognised the distinction bet- 

(11) 60 Ind Cas, 631; 48 O 499;19 A LJ 366; 40 
M LJ 423; 29ML T 336; (1921) M W N 313; 33 O 
L J 405:3 U PLR (P GQ) 17; 23 Bom. L R 648; 25 
O W N 915; 14 L W 221; 481 A187(P 0), 
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ween decision on application and decision 
in a suit, but for purposes of res judicata 
they thought that the distinction did not 
matter as s. 11 of the Codeis not exhaus- 
tive of the circumstances in which an 
issveis res judicata. In my opinion the 
decisionin Ramachandra Rao v. Rama- 
chandra Rao (T) does not support the 
argument that an adjudication on an ap- 
plication stands on the same footing as an 
adjudication in a suit for the purposes of 
the definition of a decree under the Code. 
These decisions do not say anything more 
than this, viz., that when a proceeding 
comes before the District Court it will be 
subject to the rules of the Code of Civil Pro- 
cedure and the decision passed on it will be 
appealable if itis a decree within the 
meaning of the Code. The decision in 
National Telephone Co. v. Post-master 
General (12) does not lay down any 
different principle. In Mahalinga Kudu- 
mban v. Theethareppa Mudaliar (8) which 
was also a case under the Land Acquisi- 
tion Act Mr. Justice Devadoss in upholding 
the contention that the word ‘suit’ in the 
definition of the decree may be applied 
to any contentious proceeding ina Civil 
Court in which rights of parties are in 
question and in which the court is asked 
to determine them, even though the pro- 
ceeding was not commenced by a plaint, 
relied on the following observations of Sir 
Barnes Peacock in Hurro Chunder Roy 
Chowdhuri v. Sooradhonee Debia (18): 

“The word ‘suit’ does not necessarily mean an 
action nor do the words ‘cause of action’ and 
‘defendant’ necessarily mean cause upon which an 
action has been brought, ora person against whom 
an action has been brought in the ordinary res- 
tricted sense of the words. Any prosecution in a 
Court of Justice to enforce a demand is a” suit; the 
person who applies to the court is a suitor for re- 
lief, the person who defends himself against the 


enforcement of the relief sought isa defendant and 
the claim, if recoverable, is a cause of action.” 


These observations cover a very wide 
ground but it maybe noted that the case 
was decided under the Code of Civil Pro- 
cedure of 1859 in which a provision corres- 
ponding tos. 26 of the present Code does 
not find a place. It mav also be mentioned 
that the decision in Hurro Chunder Roy 
Chowdhury v. Sooradhcnee Debia (13) may 
be rested ona narrower ground. The 
question for decision in that case was 
“whether the prosecution of the claim for 
mesne profits in the miscellaneous pro- 
(12) (1918) A O 546; 88 LJK B 1197; 109L T 
562; 57 S J 661; 39 T L R637. 
Se (1868) B L RSup. Vol. 985 at p.990;9 W R 


. 
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ceedings before the Principal Sudder 
Ameen was the prosecution of a “suit” 


within the meaning of s. 14 of the Limitation 
Act. The Full Bench answered the question 
in the affirmative. After making the 
observations above quoted, Peacock, C. J., 
indicates the narrow grounds on which 
the judgment may be based in the follow- 
ing remarks: 


“The Legislature has clearly shown what it under-- 


stood by the words ‘suit’ for the Act which provides 
a period of limitation inthe case of proceedings by 
process of execution to enforce judgments and decrees 
as well as periods for the limitation of actions or 
Suits inthe ordinary- acceptance of the words is 
described merely as: “an Act to provide for the 
limitation of suits” and it recites that it is expedient 
to amend the law relating to the limitation of suite 
We ought not, in my opinion, to fritter away the 
law by construing words according to mere technical 
sense, instead of giving thema broad meaning, 80 
as to embrace all cases intended by the Legislature 
to be provided for.” 

This would show that the decision was 
based on considerations specially appli- 
cable to the Limitation Act. It would 
therefore not be proper to apply this 
decision while considering the question 
whether the term ‘suit’ appearing in another 
enactment would fall within the meaning of 
an ‘application.’ The next case relied on by 
the appellant is Secretary of State for 
India v. Naryanaswami Chettiar (9). In 
that case also reference is made to the 
decision in Ramachandra Rao v. Rama- 
chandra Rao (7) which I have already 
discussed. If the decision in Mahalinga 
Kudumban v. Theethareppa Mudaliar (8) 
and Secretary of India v. Naryanaswamt 
Chettiar (9) mean that a decision though 
not given ina suit will be a decree under 
the Code of Civil Procedure, then I would 
respectfully differ from that view. I would 
therefore hold that the decision of the 
District Court under s. 84(2) of the Hindu 
Religious Endowments Act does not fall 
withing the meaning of the term “decree” 
as defined in s. 2 (2) of the Code of Civil 
Procedure, 

It follows from the above considerations 
that the order passed by the District Judge 
under s. 84 (2) of the Hindu Religious 
Endowments Act on an application made 
to the District Court to set aside the 
decision of the Hindu Religious Endow- 
ments Board under s. 84 (1) of the Act is 
not appealable to the High Oourt either 
under the Hindu Religious Endowments 
Act orunder the Code of Civil Procedure. 
In expressing this opinion I am perfectly 
alive to the force of the criticism that it 
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is desirable that no decision of a court 
regarding the rights of parties or their 
title to ‘properties should be allowed to 
remain without giving the aggrieved party 
a right of appeal against such a decision 
to a higher tribunal; but that is a matter 
for the legislature to consider and it can- 
not be made a ground for giving the 
aggrieved party a right of appeal when 
such a right is not given expressly under the 
Statute. 

Jackson, J.—The point for determination 
is whether ins. 84 (2), Madras Act II of 
1927, the words “subject to the result of 
such application” mean ‘‘subject to the 
order of that court to which the applica- 
tion ig made’ or mean “subject to the 
order ofthe final appellate authorities to 
which that court is subject”. 

Then if the latter interpretation is 
accepted, a further question arises whether 
in the circumstances of such application 
there is any further appellate authority, a 
question which turns on the point whether 
the court to which application is made passes 
a decree. 

J think there can be no doubt that the 
words “subject tothe result” mean subject- 
to what may result under the ordinary rules 
of the Civil Procedure Code. When pro- 
ceedings reach the District Court the’ 
Code applies: ef. Secretary of State for 
India v. Chellt Kani Rama Rao (6). 

And this is made clear by comparing the 
formula “subject to the result” with an- 
other formula used in this Act (they will 
be found successively in ss. 76 and 77) “the 
order of the court when such application 
is made shall be final”. Obviously the 
different wording carries a different sense 
and the difference would seem to be that in ` 
one case the order of the court to which ap- 
plication is madeisintended to be final, 
and inthe other case the ultimate result 
of the ordinary rules of the Civil Procedure 
Code iscontemplated as finally settling 
the matter. Butthen itis argued that if. 
the District Court is moved by application 
its decision is final, and no appeal is pro- 
vided by the ordinary rules of the Civil 
Procedure Code. This depends upon whe- 
ther the decision is a decree within the 
definition of s. 2 (2), Oivil Procedure Code, 
and since it is conceded that the decision 
is a decree in all respects except that it is 
not made “in a suit”, the ultimate point 
for determination is whether such a pro- 
ceeding is a suit. 

Every suit shall be instituted by the 
presentation of a plaint: Section 26, 


1934 
Pleading shall mean plaint: Order VI 
r. 1. The plaint shall contain certain 


particulars: Order VII. But if it does not 
contain all these particulars it may still be 
the foundation of a suit: Order IV, c. 1 
(2). A plaint inorder to be accepted must 
be. properly stamped: Order VII, r. 11. 
In the present case the pleading which was 
carried to the District Court contained all 
the particulars required by O. VII and was 
stamped asa plaint (as enjoined in the 
Second Schedule of Act 1I of 1927). The 
only reason for not calling it a plaint is 
that itis called a petition (original petition 
No. 3k of 1931). So the question reduces 
itself toa very narrow compass. Oan a 
pleading be considered in law a plaint in 


spite of the fact that by the local statute. 


itis styled an application? This may be 
arguable either way [for the difficulty in 
defining a suit cf. Venkata Chandrayya 
Nayanivaru v. Venkata Reddi (3)], and in 
these circumstances it seems better stare 
decisis and to affirm the decision in Appeal 
No. 44 of 1931. 

In Ramachandra Rao v. Ramachandra 
Rao (7), there is discussion of a case arising 
not by way of plaint but from a Collector 's 
reference under the Land Acquisition Act, 
which seems to have been carried on ap- 
peal from the District to the High Court and 
“therefore presumably to have been treated 
asa suit. But thatpresumable precedent 
is not binding upon this Bench; for it was 
never approved by the Judicial Committee. 
Their Lordships observe on p. 326* ` 

“What the actual proceedings were that ensued 


between them is not plain”; 
andon p. 331* 

“It has been suggested that the decision was not 
in a former suit, whether this were so or not makes 
no difference.” 


Lakshmana Rao, J.—I agree that the 
question referred to the Full Bench should 
be answered in the negative and would 
only add a few words in view of its 
general importance. It is well settled that 
a right of appeal from any decision of any 
tribunal must be given by express enact- 
ment and the Madras Hindu Religious 
Endowments Act does not expressly 
provide for an appeal from a decision of 
the District Court on an application under 
s. 84,'cl. (2) of the Act. It was not seriously 
argued that a right of appeal can legitimate- 
ly be founded onthe contrast between the 
language of ss. 77 and 84 which make the 
decision of the Board final subject to the re- 

~ sult of the application to the court to modify 
or set it aside and ss. 53 cl. (4) and 76 cl. (3) 
*Pages of 45 M.—[Hd.] - 
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‘which provide that the order of the 
court on applications under those 
sections shall þe final, and the real 


question for determination is whether as 
urged on behalf of the appellant the Code 
of Civil Procedure gives him a right of 
appeal. The Code of Civil Procedure is 
not in the terms made applicable to pro- 
ceedings under the Madras Hindu Reli- 
gious Endowments Act and as pointed out 
in Parasurama Ayyar v. Seshaiar (14) 
and Damodara Menon v. Kittappa Menon 
(15), s. 141 which provides that the pro- 
cedure in regard to suits should be 
followed as. far as it can be made 
applicable in all proceedings in any court 
of Civil Jurisdiction, only extends the 
mode of trial and the procedure inciden- 
tal thereto. It will not give a party to 
a proceeding not a suit, aright of appeal 
nor does the Code of Civil Procedure 
confer a right of appeal in every matter 
which comes under the consideration of 
the District Court. To be appealable the 
decision must be a decree within the 
meaning ofs. 2, cl. (2) or an order against 
which an appeal is provided -for under 
s. 104 of the Code of Civil Procedure 
and it cannot be contended that the 
decision on an application under s. 84, 
an 
appeal is specially provided. It has there- 
fore to be considered whether the deci- 
sion is a decree within the meaning of 
the Code of Civil Procedure, and to be 
a decree the decision should according 
to s. 2 cl. (2) be expressed in the suit. 
Section 26 of the Code of Civil Procedure 
provides that every suit should be in- 
stituted by the presentation of a plaint 
or in such other manner as may be pre- 
scribed and it is clear from O. XXXIII, 
r. 8 which enacts that where an applica- 
tion for permission to sue as a pauper 
is granted, it shall be numbered and regis- 
tered and shall be deemed the plaint in 
the suit, that the distinction between a 
plaint and an application is recognised 
even in the Code of Civil Procedure, 
Such a provision would be unnecessary 
and superfluous if without it an application 
can be treated as or deemed a plaint 
and considering that according to 
O. XXXIII, r. 2 an application for 
permission to sue as a pauper 
should contain the particulars in 
regard to plaints in suits, it follows that 
(14) 27 M 504, 


(15) 10 Ind. Cas, 879; 56 M 16; 21 M Ud 613; (1911) 
2M WNA. = à 
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independently of a statutory provision it 
18 not-permissible to treat an application 
as, or deem it a plaint though it may 
contain the particulars required in regard 
to plaints in suits. That a proceeding 
which does not commence with a plaint 
is not a suit is pointed out in Venkata 
Chandrayya Nayanivaru v. Venkatarama 
Reddi (3) and it is not as if the Legis- 
lature in this case was not aware of the 
distinction between the several remedies. 
It was unquestionably withinits compet- 
ence to provide for a remedy by way of 
application and not suit, in spite of the 
importance of the matter in controversy 
under s. 84, cl. 2 andthe Madras Hindu 
Religious Endowments Act specifically 
provides for suits, appeals and applications. 
It is also apparent from Sch. IL which 
describes the proceeding under s. 84, 
cl. (2), asan application and prescribes the 
court-fee as that leviable on a plaint 
under Art. 17 of the Madras Court Fees 
Amendment Act of 1922, that the distinc- 
tion between a plaint and an application 
was kept in view and it would be against 
sound rules of construction to treat an 
application under s. 84, cl. (2), as or 
deem ita plaint. Applications under this 
section are not really suits though they 
are analogous to them: Vide Damodaram 
v. Board of Commissioners for Religious 
Endowment, Madras (5) and it follws that 
the decision on such an application is not 
a decree. The decisions of the Privy 
Council in Secretary of State for India v. 
Chellikanit Rama Rao (6) and Ramchandra 
Rao v. Ramachandra Rao (7) do not 
militate against this view, as the nature 
of the decisions in question in those cases, 
had to be determined with reference to 
the Code of Civil Procedure of 1882 
wherein, a decree is defined as meaning 
the formal expression of an adjudication 
upon any right claimed, or defence set 
up, in a Civil Court, when such adjudica- 
tion so far as regards the court expressing 
it, decides the suit or appeal, and what 


is pointed out in Secretary of State jor 


India v. Chellikani Rama Rao (6) is that 
when the proceedings reach ‘the District 
Court, that court is appealed to as one of 
the ordinary Courts of the country with 
regard to whose procedure, orders and 
decrees, the ordinary rules of the Civil 
Procedure Code apply. The decision of 
the District Court in that case was a 
decree within the meaning of the Code of 
Civil Procedure of 1882 as it was one 
passed on appeal, as in Kumara Raju v. 
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Secretary of State for India in Council 
(10) which was approved by the Privy 
Council, and the observation in Rama- 
chandra Rao v. Ramachandra Rao (7) that 
the proceedings in the particular case ended 
in a decree made by the High Court and 
appealable to the Board clearly indicate 
that the nature of the decision was con- 
sidered with reference to the Code of 
Civil Procedure of 1882. The principle 
deducible from these cases appears to be 
that when any proceedings reach the Dis- 
trict Court, the ordinary rules of the Code 
of Civil Procedure apply, and the appeal- 
ability or otherwise of the decision in any 
particular case depends upon whether or 
not it is a decree within the meaning of 
the Code of Civil Procedure or an order 
against which an appeal is specially pro- 
vided in the Code. The decision in 
National Telephone Co. v. Postmaster 
General (12) does not enunciate a different 
principle, as according to it also the 
decision would be appealable only if there 
is a general right of appeal from the deci- 
sions of the particular court to which the 
question is referred without more and it 
follows that unless the decision on an 
application under s. t4, cl. (2),is a decree 
within the meaning of the Code of Civil 
Procedure of 1908 or an appealable order, 
an appeal would notlie. It is admitiedly 
not an order against which an appeal is 
specially provided and it. cannot be a 
decree within the meaning of the Code of 
Civil Procedure as it was not expressed in 
a suit. The proceedings under s. 84, cl. 
2, cannot be deemed to be or treated as 
suits and with all respect I am unable 
to agree with the view taken in Janapa- 
redai Venkatareddi v. Janapareddi Adhina- 
rayana Rao (16) and Mahalinga Kudum- 
ban v. Theethareppa Mudaliar (8), that to 
be a decree within the meaning of the 
Code of Civil Procedure of 1908, the deci- 
sion need not be expressed in a suit. It 
does not necessarily follow from the 
decision as Ramachandra Rao v. kama- 
chandra Rao (7) nor need the previous 
decision bea decree within the meaning 
of the Code of Civil Procedure to render’ 
the question res judicata ina subsequent’ 
suit. Further it appears from the printed’ 
papers in the Land Acquisition proceed- 
ings in that case, that the dispute was 
referred to the District Court under s. 18 
of the Land Acquisition Act and the 


(16) 119Ind. Cas. 42; 56 M L J 357; 99 L W 343; 


.A IR 1529 Mad 351; 52 M 142; Ind. Rul. (1929) Mad, 


874, 


1934 


appeal was taken to the High Court under 
8. öt as it then stood and was understood 
with the result that it ended in a decree 
made by the High Oourt within the mean- 
ing of the Code of Oivil Procedure of 
1882 and independently of the contention 
advanced on behalf of the Board on 
the authority of the decision of the 
Privy Council in Secretary of State for 
India in Council v. Hindustan Co-operative 
Insurance Society, Limited (17) as to the 
effect of the language of s. 84, cl. (2) of the 
Madr .s Hindu Religious Endowments Act, 
the answer to the question referred to 
the Full Bench should be in the negative. 
AON, Answer gi en in negative. 


(17) 144 Ind Cas 561; 29 U 55 at p.64; 360 W 
N 40; A I R 1932 Oal. 171; Ind, Rul (1933) Cal. 323, 


ALLAHABAD HIGH COURT 

Civil Revision Petition No. 301 of 1933 
October 12, 1933 

MUKERJI, J. 

LACHMI LAL—Degrunoant— APPLICANT 

versus 
KHAIRATI MIYAN - PLAINTIFF 
—Opposite PARTY. 

Civil Procedure Code (Act V of 1908), Sch. II, 
para, 4—-Three persons appointed as arbitrators and 
one of them as‘sarpanch'--Decree in accordance with 
majority verdict— Legality of 

The parties toa suit agreed that three persons 
should be appointed arbitrators and one of them 
should be appointed the ‘sarpanch’ and they should 
decide the case No provision was made for any 
difference ofopinion. The arbitrators could not 
agree and there was a majority of 2t0 1. The court 
accepting the majority verdict made a decree : 

Held, that the agreement clearly meant that only 
in the,case of a unanimous decision there would be 
a valid award andnot otherwise, and that the pre- 
caution thata court ought to take, according to 
para. 4 of Sch. II, Civil Procedure Code, was not 
taken by the court below and hence the decree was 
bad ; 





a 

C. R. P. against an order of the Wunsif 
of Deoria, District Gorakhpur, dated 
March 21, 1933. 

Messrs. A. P. Pandey and K. N. Pandey, 
for the Applicant. 

Mr. D. P. Malaviya, for the Opposite Party. 

` Judgment. —This revision arises out of 
an arbitration proceeding which has been 
confirmed by the court below. 

The -parties to the suit agreed that three 
gentlemen could be appointed arbitrators, 
andone-of them should be appointed the 
“Sarpanch” and they should decide the 
case. No provision was made for any, 
difference ofopinion. The arbitrators could 

‘not agree, and there was a majority of 
2 to 1. The learned Munsif accept- 
ed the majority verdict and made a dec- 
ree. 
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It is argued before me on behalf of the 
defendant-applicant that there was no pro- 
vision for the majority decision prevailing, 
and therefore, the decree of the court be- 
low is bad f 

The court below held and Mr. Malavija 
for the respondent has argued that tbe ap- 
pointment of a “Sarpanch” meant that the 
opinion of that arbitrator shall prevail 
with whom the Sarpanch shall agree. The 
argument is based on para. 4 of Sch. II 
of the Civil Procedure Code. 

In my opinion, this is not a correct read- 
ing cf para. 4. That paragraph lays down 
that some provision as tothe binding cha- 
racter of the award should be made for 
a case where a reference is made to two 
or more arbitrators. When there are two 
arbitrators, there can be no majority of 
opinion in the case of a difference, and, 
therefore, an umpire has to be appointed. 
Such was not the case here. The refe- 
rence to arbitration does not say that the 
Sarpanch would act only in the case of 
difference of opinion between the two arbi- 
trators. In the case where only two arbi- 
trators are appointed and there is an um- 
pire the umpire need not act till a diffe- 
rence of opinion occurs between the two 
arbitrators. a5 

In this case the agreement clearly meant 
that only in the case of an unanimous de- 
cision: there would be a valid award and 
not otherwise. The precaution, which a 
court ought to take, according to para. 4 
of Sch. II of the Civil Procedure Code, was 
not taken by the court below. 

In the result, I allow the application in 
revision with costsand send back the case 
to the court below -for decision in accord- 
ance with law. The parties will be asked 
if they still want that their case should be 
decided by any or what arbitrators. In 
case of further reference the court will take 
the precaution mentioned in para. 4 of the 
Second Schedule. | 

N. Case sent back. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1517 of 1932 
September 1, 1943 
BaRDSWwELL, J. 
V. S. Ru. LINGIER—-PETITIONER 
` VETSUS 


RAMAKRISHNAIER—RESPONDENT. 
Madras Village Courts Act (I of 1889, s. 78— 
Revision by District Munsif-—Judgment, contents of 
—Omission to give reasons—Validity of judgment— 
Civil Procedure Code (det V of 1908), O. XX, r. 4 2), 

whether applies to such cases, . 


és 
of 
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A District Munsif when acting under sa, 7°, Madras 
Village Courts Act, is not bound by the provisions 
of the Civil Procedure Code and need not writea 
judgment complying with the provisions of O. XX, 
T. 4 (2, of the Code. Where the District Munsif 
merely stated ‘I see no reason to interfere. Dis- 
missed’: 

Held, the judgment was not inadequate. Sundara 
Naicker v. Potti Naicker (1), Arumtga Nadar v. 
Vyyapuri Chetti (2), Rama Rao v. Pitchayya (3) and 
Paramasivam Pillai v. Periyamayagath Ammal (4), 
referred to. 

On general principles if a petition is allowed under 
8. 73 some reason for the order must be stated but no 
reason need be given for an order of dismissal, at any 
rate where there has been a full discussion. 


R. P. under s. 115 of Act V of 1908 


- and s.107 ofthe Government of India Act, . 


praying the High Court to i1evise an order 
of the Court of the District Munsif, Madura 


Town, dated March 15, 1932 inO. P. No. 11- 


of 1932. 

Mr. K. V. Srinivasa Ayyar, for the Peti- 
tioner, : 

Mr. A. Nagaswami Ayyar, for the Res- 
pondent. 

Judgment.— The learned District Mun- 
sif has dismissed the petitioner's appli- 
cation under s. 73 of the Village Courts 
Act, for revision of a decree of the Village 
Munsif, Madura Town, with the words “I 
see no reason to interfere. Dismissed.” 
The main allegation of the petitioner before 
the District Munsif appears to have been 
that he was tricked by the Village Munsif 
into signing an agreement as to on what 
material his cause should be tried. The 
matter was argued before the District 
Munsif by two Vakils, one on either side, 
and I must take it that the District Munsif 
held, after a full discussion, that the 
petitioner 8 contention was not made out. It 
has been remarked in Sundara Naicker v. 
Potti Naicker (D, that a District Munsif 
in exercising powers under s.73 has a very 
wide discretion, and that in such a re- 
visional proceeding, when a District Munsif 
states that he has no sufficient cause to 
disturb the decree of the lower 
Court, he cannot be said to be writ- 
ing an inadequate order. It is now 
contended for the petitioner that this 
view is incorrect and that a District Munsif 
when passing orders on a petition pre- 
sented under s. 73 of the Madras Village 
Court’s Act, I of 1889, has to write a judg- 
ment such.as complies with the provisions 
of O. XX, r.4 (2) of the Civil Procedure 
Oode. The question then arises if whether 
a District Munsif when acting under s. 73 
is bound by the provisions’ of the Oivil 


1) 98 Ind. Cas 552; 50 M 491; 241 "Weh; ol MEJ i 


AD 
561; (1936) M W N 953; A IR 1927 Mad. 192... .. 
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It is quite clear that as 
to its scope generally the Madras Village 
Court’s Act is a self-contained Act to which 
the Civil Procedure Code does not apply. 
This has been pointed out by Curgenven, J., 

in Arumuga Nadar v. Vyyapurt Chetti (2) 
and is indeed quite clear from a perusal 
of the Act itself. But it is contended that 
the provisions of the Civil Procedure Code 
are attracted to s. 73 because an order 
under s. 73 can be revised by the High 
Court under e. 115, That there can be 
such revision has been held by Ramesam, J., 
in Rama Rao v. Pitchayya (3) though a 


Bench of two learned Judges were 
doubtful as to this in Paramasivam 
Pillai v. Periayanayagath Ammal 


34 Ind. Cas. 503 (4). Allowing however, 
that there can be such revision, which is on 
the ground that a District Munsitf’s Court 
is a court subordinate to the High Court, 
it does not follow that the court whose 
proceedings are revised must have been 
acting under the Civil Procedure Code. 
Ramesam, J., has carefully guarded him- 
self from consideri ing whether other sections 
of the Code apply to Village Courts. Inmy 
opinion s. 73 of the Village Courts Act 


-is no more affected by the Civil Procedure 


Code than are the other sections of ihe 
Act, Tt is contended that even so, when 
the Act is silent as to the order to be 
written under s.73, the order should on 
general principles be one of the nature of 
a reasoned judgment. No doubt if a 
petition is allowed under s. 73 some reason 
for the order must be stated, but I-do not 
think that any reason neéd be given in an 
order for dismissal, at any rate ina case 
such as this, where there has beena full 
discussion. I may note that all I have to go 
on here isthe fact that the order of the Dis- . 
trict Munsif states no reasons. The order: of 
the Village Munsif is not before me. I find 
no ground for interference and dismiss this 
petition with costs. 
A. Petition dismissed. 


(2) 9L Ind Cas, 193;4) M LJ 684; (1925) MWN 
613; 48 M 944; A I R 1926 Mad. 1& 289;also (1926) M W 


(3) 104 Ind. Oas 415; 53MLJ 131; ya 4 WN 
420; 59M L T 95; A I R 1927 Mad. 786. = i 
(4) 34 Ind. Oas. 503. i 
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ALLAHABAD HIGH COURT. ; 
Criminal Revision Application No, 476 
of 1934 
November 24, 1933 
SULAIMAN, U. J., AND Kine, J. 
JWALA— APPLICANT 
VETSUS 
EMPEROR ONEI PABTIES.. 
Arms Act ( XI of 1878), s. (£)—-Unlicensed 
muzele-loading pistol found on KAN occupied by 
accused, his sons and their wives—Accused, if can be 
said to ‘be in possessiondnd control of the pistol— 
Every case to be decided upon its own facts. 
- When the house of the accused was searched by the 
Police on receipt of certain information, an , un- 
licensed muzzle loadifig pistol was found concealed 
under a heap of graid inside a vessel and inside 
the barrel of the pistol some percussion caps were 
aiso found on removidg a wad of cloth from the 
muzzle of the pistol. Lt appeared ‘that. „only, the 
accused and his sons and their wives were 
in the house in which the pistol was found : 
Held, that it was -most unlikely that an article of 
such size and description as the pistol should 
remain concealed in the house without the know- 
ledge of the head of the family and that in the 
circumstances there could be no doubt that the 
accused must have beén aware of the presence of 
the pistol in his house and he 
and control” of it within the meaning of 8.19 (f), 
Arms Act. livery case of this kind must be 
decided upon its own facts, Kaul Ahir v, Emperor 
(1), distinguished, 
Ur. R, A. from an order of the Sessions 
Judge, Mainpuri, dated May 29, 1933. 
Mr. L. M. Ray, for the Applicant. 
The Assistant Government Advocate, 


for the Crown, 


Judgment. —Thisi is an application in 
revision ‘against a conviction under s. 19 (f) 
of the Arms Act. .. 

‘The evidences. shows that tho ‘house of 
Jwala thé accused was searched by the 
Police on receipt of certain information, and 
the result of the search was that an unlicens- 
ed muzzle loading pistolwas found concealed 
under a heap of juar grain inside a vessel. 
Inside the barrel of the pistol ll per- 
cussion caps were also found on ‘removing 
a wad. of cloth from-the muzzle of the 
pistol. ` 

It is further proved that only Jwala and 
his sons and their wives were living in the 
kothri in which the pistol was found. 


Jwala’s. brothers are” proved.to have been - 


living separately in separate kothris. 
Jwala himself had the key or the kothri and 
handed it over to the lolice at the time 
of the search after ze had unlocked tne 


door. 


Jwala's ‘defence was: that the pistol was’ 


not found from the vessel inside his room 
put from the thatch of his roof and, that 
it must have been planted _ there by some, 
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living. 


was “in possession - 
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enemy of his.. It was also argued ‘that as 
the kothri was occupied by several persons 
therefore it could not be held that the 
pistol was in: Jwala’s'` “possession” within 
the meaning of s. 19 (f) of the Arms. Act. 

Both the trial Court and the learned 
Sessions Judge have concurred in finding 
that the accused was in Possession of the 
unlicensed pistol. 

It has been argued before us that as the 
room in which the pistol was found: was 
in the occupation not merely of J wala 
but at least of his sons and their wives 
also and that as two of his sons are 
said to be adults, therefore it could not 
be safely inferred, that Jwala was in 
possession-and control of the pistol. Re- 
liance has been placed upon a ruling-of a 
Bench of this court in Kaul Ahir v. Emperor 
(1). We think that the ruling is distin- 
guishable upon the facts. In that case- two 
loaded cartridges were found in the corn- 
. bin of a house and the learned Judges 
came to the conclusion that the cartridges 
might have been dropped by some sports- 
men and picked up by a child and 
handed over to the child’s mother and it 
was- quite possible that the head-of the 

amily was not even aware of the pre- 
sence of the cartridges, In the present 
case the incriminating article is a pistol. 
which is about 12 inches in length. We 
think that it. is most . unlikely that an 
article of this description could have been 
found by .chahce and made over to any 
of the women or children in the . house. 
We do not know the ageof Jwala’s sons, 
but even if they are adults, we think it 
most unlikely that any of them 
would have taken possession of an - unli« 
censed pistol and would have hidden it 
in. the house without informing his father 
as the head of the family; also it is most 
unlikely that ; an article of this size and - 
description should remain concealed in 
the. house without the knowledge of the 
head of the family. We also note that ` 
Jwala has ‘been convicted of dacdity. 
‘His only defence -was a false denial of 
the fact that. the pistol was found in a 
vessel inside his kothri. In. all the. cir- 
| cumstances of this case we feel no doubt 
‘that Jwala must have been aware of the 
presence of the pistol in his house and 
that he was “in -possession and control” of 
wit within. the meaning of 8, 19 (f) of the 


- (1)..143 Ind. as, 114; (1932) AL J 1072; L R MA 
7 Ora A IR 1933 All. 112; (1933) Or.’ Oks. MtO: 
hid: Rul qissa ‘All 195; g34 On L 75; 55 A 
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- Arms Act, Every case must be decided Two witnesses were examined. The Ist, 
upon its own facts, and we do not wishto Mit Singh, was one of the petitioners. He 
lay down any general propositions of law. admitted that the dharamsala was built 
On the facts of this case we feel that for the convenience of travellers and the 
there is no reasonable doubt regarding the reading of the Guru Granth Sahib 
guilty knowledge ofthe accused -and up- by the people of the village though no 
hold theconviction and the sentence, which regular Granthi had yet been appointed. 
is by no means severe. We dismiss the He admitted that the room shown in the 
application. The applicant ison bail; he plan published with the Government No- 
must surrender to his bail and serve out tification as the place where the Guru 


his sentence. Granth Sahib was read had a Guru Granth 
N. Application dismissed. Sahib there for four years before the date 
l on which he gave evidence. In these circum- 


stances there can be no doubt that the Guru 
| : Granth Sahib was already in the building 
before the petition under. s. 7 (1) of the Act 


LAHORE HIGH COURT: was forwarded to the Loca]Government.This 


First Oivil Appeal No. 1755 of 1931 witness further stated that there was no 
October 30, 1933 : public worship in thé Gurdwara but he 

ADDISON AND CurRig, JJ. had to admit that two youths and an- 
RAM SINGH ee other paren named Sundar -Singh did 
j read the Guru Granth Sahib there. Ae- 

CHATAR SINGH AND OTAERS cording to him the building has not’ yet 

— RESPONDENTS. been completed, there being no room built 


_ Sikh Gurdwaras Act (VIII of 1925), s.7—Holding Grads 5 
of dewans and reading of Guru Granth Sahib in for a langar sofar and other portions be 
Gurdwara—Presumption. ` : ing incomplete, A h ' 

Holding of dewans and the reading ofthe Guru .. Another witness, Amir Singh, also ad- 


Granth Sahib ae Gurdwara T araa he Gund- mitted that the Guru Granth Sahib was 
wara was established for use by Sikhs for the $ : x i 
purpose of public worship and itis used for such read there from time. to time and. that 


worship by Sikhs, even if there is no proprety dewans met there though he said there 
attached to the Gurdwara. was no regular worship and offerings were 
F.C. A. from the decree of the Second not made. Holding of dewans and the 
Sikh Gurdwara Tribunal, Lahore, dated reading of the Guru Granth Sahib-shows 
July 10, 1931. : that the Gurdwara was established’ for 
Mr. Din Dayal Kapur, for the Appellants, use by Sikhs for the ‘purpose of public 
.. Addison, J.-- A petition was forwarded worship and it' is usedfor such’ worship 
to the Local Government under the pro- by Sikhs. In my judgment therefore the 
visions of. s. 7 (1), Sikh Gurdwaras , Act, decree of the Tribunal is correct. It does 
praying to have the Panchaiti Gurdwara not matter that there is no property at: 
in village Shahna, Tahsil and District Lu- tached to this Gurdwara. This is not nes 
dhiana declared to be aSikh Gurdwara. cessary under the provisions of the- Act. 
This resulted in the usual notification and For the reasons given I would dismiss 
publication under s. 7 (8). Thereupon the appeal, ah we ; ; 
the present petition. was putin under the ` Currie, J.—I agree. 
provisions of s. 8 ofthe Act claiming that N. ; 
the Gurdwara was not a Sikh Gurdwara. 
The petition was sent for trial to the ; 
Sikh Gurdwaras Tribunal which has found ~ 
that the Gurdwara in question is a LAHORE HIGH COURT 


Appeal dismissed, 





Sikh Gurdwara. This appeal is against First Civil Appeal No, 924 of 1932 . 
that decision. . 4 f January 24, 1933 

Jt wasadmitted in para. 3 of the petition . . Tx UHAND AND Monrog, JJ., 
under s.8 that the Gurdwara had. been' Mes. PROMISE NAGLE NEE LANG- . 
built by the people of the village to instal . HORNE— APPELLANT 


the Guru Granth Sahib. It was further _VeTsUs Yen 

said. that the petitioners did nob want Mr. MERVYN EDWARD NAGLE— 
the Gurdwara to be affiliated to the | RESPONDENT. f 
Shromani Gurdwara Parbandhak Oommit- ouor ce Act (IV of 1869), ss. 10, 16—Suit for 
teo. The opposite party did not appear . fisolution of marriage troef of, wife having, ton- 
and the Tribunal heard evidence et parte, ence as to—Cruelty—Deeree nisi, if can be passed, er: 


H 


1934 


The Petitioner (wife) - instituted a suit” for. 
dissolution of her marriage with her husband alleg- 
ing cruelty and that he had communicated gonor- 
rohea to her on which fact she based a charge of 
adultery. It was foundon the evidence that the 
wife had contracted gonorrohea from her husband 
but not that he knew atthe time that he infected 
her that he had the disease : 

Held, that the husband was guilty of adultery 
and onthe evidence that he beat her on many 
occasions, the charge of cruelty was also proved and 
these. were sufficient to entitle the wifeto a decree 


nist. - 

F.C. A. from the decree of the Addi- 
tional District Judge, Lahore. D7 

Messrs. A. 9. Osborne and Krishna Swa- 
rup, for the Appellant. : : 

Mr. J. G. Sethi and Sardar Nihal Singh, 
for the Respondent. . 


Monroe, J.—The petitioner instituted 
this suit on January 21, 1930, for a dis- 


solution of her marriage with: the res- 


pondent, alleging cruelty and that: some 
time -in August, 1929, the respondent com- 
municated gonorrohea to her on -which 
fact she based a charge of adultery. The 
suit..was dismissed by. Mr. Ourrie, Ad- 
ditional District Judge, Lahore, on March 
4, 1932. The suit has an unfortunate his- 
tory: .no less than six Judges took part 
in the hearing and Counsel for the par- 
ties have been changed more than once: 
issues were settled on March 31, 1930, the 
final judgment in the suit was delivered 
on May 6, 1932, the result almost un- 


_avoidable is that the examination of the 
‚witnesses was not so thorough. and syste- 


matic as was desirable and the evidence 


_is in some respects not so complete as. ib 
On March 6; 1930, the 


might have been. 3 
respondent in the present suit filed a peti- 


‘tion for divorce as a counterblast tohis wife's 


petition in which though allegations of adul- 
tery with particular persons were made, 
no co-respondent was cited and this peti- 
tion was dismissed by Mr. Mongia, Ad 
ditional District Judge, Lahore, on May 
4, 1931. On March (?) 19, 1931 the respon- 
dent instituted proceedings under s. 497, 
Penal Code, against Mr. W. H.J. Hirons, 
one of the persons named in his petition 
as an adulterer, alleging that the latter 
had .on certain’ specified occasions com- 
mitted adultery with. the petitioner: this 
charge was dismissed on July 31,1931, by 
Mr. Disney, Magistrate, First Olass, Lahore. 

The case presented for the petitioner 
is that her husband having gonorrhea 
communicated if to her in August 1929, 
and “that the fact of his having gonor- 
rohea -is evidence of. his adultery; that he 
was aware that he had gonorrhea and 
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of cruelty, proved. 
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was therefore guilty of cruelty; evidence 
also was given of conduct of the respon- 
dent towards the petitioner which it was 
alleged amounted to cruelty. In his de- 
fence the respondent denied that: he ever 
had had gonorrhea and he produced evi- 
dence intended to show that the petitioner 
was accustomed to be much in thesociety 
of men friends, from which he would ask 
the court to infer that she is a loose 
woman and must have contracted the 
disease, if,in fact, she ever had it, from 
one of her paramours. Of this evidence 
I may dispose atonce; I find it altogether 
unsatisfactory as a ground for the sug- 
gested [inferences: 1b may be that, as in 
the words of the learned District Judge 
“the petitioner likes gadding about and: 
is fond of masculine society,” but there 
is no ground whatever for believing that 
she has atany time committed adultery: 
It is significant that in the one case, ‘that 
of Mr. Hirons, which the respondent 
chose to put to the test and it was pre- 
sumably the strongest. The ‘Magistrate, 
who decided the case had no difficulty in 
coming to the conclusion that the charge 
was completely without. foundation: The 
first and principal question.then is whe- 
ther the respondent had gonorrhea “and 
communicated it to the petitioner. 
[His Lordship considered the evidence 
and continued]. I fee, imyself compell- 
ed to act on this evidence and 
hold: that the petitioner contracted gonor- 
thea from the respondent but not that 
he knew at the time that he infected 
her that he had the disease. The result 
is that on this evidence the respondent is 
guilty of adultery. 
It remains only to ascertain whether 
the charges of cruelty are established 
[After discussing the evidence relating 
fo the charges of cruelty His Lord- 
ship proceeded]. On the question’ of 
cruelty I accept the .evidence of the 
petitioner that the respondent beat her on 
Imany occasions; L find the allegation 
Accordingly finding 
both adultery and cruelty proved against 
the respondent, I would allow thisappeal - 
and grant the petitioner a decree nisi with 
costs for the dissolution of her . marriage 
with the respondentand I would give the 
petitioner custody of the children of ‘the 


marriage. 
Tek Chand,. J.— I agree, © > .. 
N. Appeal allowed. 
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is OUDH CHIEF COURT - 
- Second Civil Appeal No..209 of 1932: 
` December 8, 1933 
` NANAYvUTTS, J. 
Mu:ammat JAIDEVI KUWAR—Puarnture 
: —APPELLANT 


. versus 
SRIPAL SINGH AND otaers—Derenpants 
— RESPONDENTS. 

Transfer of Property Act (XX of 1929), s. 92—~ 
Subrogation—Person simply performing his own 
obligation or covenant—Right to ‘claim subroga- 
tion ` i 
. The rule against the subrogation of a mortgagor 
is extended toany. purchaser of the equity of 
redemption or encumbrancer who discharges the 
prior encumbrance which heis by contract express 
or implied bound to discharge. A person cannot 
claim subrogation when he simply performs his own 
óbligation or covenant. Jagmohan Das v. Jugal 
Kishore (1), followed,, _ 


5. O. A. against the decree of the District 
Judge Sitapur, dated May 12, 1932, uphold- 
ing the order of the Munsif, Sitapur, dated 
January 14,1932, Lucknow, dated Decem- 
ber 1, 1933. 

. Mr. B. P. Misra, for the Appellant. 
` Mr. Ganga Prasad Bajpeyi, for the Res- 
pondents. 


| Judgment,—This is plaintiff's appeal 
Against a judgment of the learned District 
Judge of Sitapur upholding the judgment 
and decree of the Munsif of Sitapur dis- 
missing the plaintiff's suit. The facts out 
of -which this appeal arises are briefly 
as follows:— ; ae 

On July 2, 1917, one Baldeo Singh 
mortgaged a certain: share to Ganesh Das 
and on June 27, 1918 he again mortgaged a 
portion of the samé share.to‘one Kanhaiya 
Lal. On-July 22, 1919, Baldeo and his 
brother Sripal sold the equity of redemp- 
tion inthe propertyin suit. to Musammat 
Jaidevi, the plaintiff appellant before me. 
‘Under this sale deed of July 22, 1919, 
Rs. 120 were left with Musammat Jaidevi 
to pay off one Zahid Ali who had acquired 
the right of Ganesh Das in respect of his 
mortgage of July 2, 1917 and accordingly 
Zahid Ali was paid off. Subsequently 
Kanhaiya Lal sold of his mortgagee rights 
in favour of Chakkar Din on January 6, 
1928. ChakkarDin then mortgaged this 
property along with other property ‘to one 
Bisram Lal on March 20, 1930. On July 
11, 1930, under the terms of the original 
mortgage of June 27, 1918, in favour of 
Kanhaiya Lal, Chakkar Din and Bisram 
sued for mortgageé possession. The suit 
was contested- by Musammat Jaidevi, and 
one of the grounds was, that she had, by 


paying off Zahid-Ali, acquired the rights 


va 
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ofthe prior mortgagee Ganesh Das. That 
suit was ultimately decreed, but the ques- 
tion of subrogation was left undecided in 
that case. The present suit was filed by 
Musammat Jaidevi onthe ground that she 
had acquired the rights of the prior mort- 
gagee Ganesh Das and that she was, there- 
fore, entitled to sell the property in suit. 
The learned Munsif dismissed the suit on 
the preliminary issue that the plaintiff 
could not claim subrogation. In ‘appeal 
the learned District Judge upheld that 
finding. 

The sole question, for determination in 
this second appeal is whether the plaintiff 
who haspaid off Zahid Ali, has acquired ` 
the rights of the prior mortgagee Ganesh 
Das or not. This question isconcluded by 
a judgment of their Lordships of the Privy 
Council reported as Jagmohan Das v. 
Jugal Kishore (1). Thisjudgment of their 
‘Lordships of the Privy Council was passed 
on anappeal from a decision of this court 
in First Civil Appeal No. 125 of 1927 decid- 
ed on April 26,1928, to which I was a 
party. The judgment of their Lordships 
of the Privy Council in the case quoted 
aboveisvery brief, and merely states that 
all the points urged before the Board 
in support of the appeal had been effectively - 
dealt with by the judgment of the Chief 
Court-of Oudh and that their Lordships 


‘agreed completely with that judgment. 


One of their Lordships who -heard this 


“appeal was Sir Dinshaw Mulla, who ‘in 
‘his commentary onthe Transfer of Property 
_Act of 1882, 1938 Edition, p. 481, has stated. 


the law on the subjecb as follows:— ‘-.--- 


-« "The rule- against the subrogation of a mortgagor 


is extended toany purchaser of the equity: iof 


: .redemption or .encumbrancer,>who discharges the 


prior encumbrance which he is by contract, express 
or implied, bound:to discharge. A person cannot 
claim subrogation“ when he. simply performs : his 
own obligation or covenant”, $t - 


Again at p. 482 of the same work the 


-learned commentator states as follows: 


“In a recent case before. “the Privy Council, 
Jagmohan Das v. Jugal Kishore (l) a purchaser 
covenanted to’ pay half the amount dueona morte 
gage and retained part of the-price for that purpose, 
Hedid (not) pay until the mortgagee had brought. 
the property to gale. Hethen<paid the.whole of the 
decretal amount, and set aside :the sale. He was 
not entitled to subrogation ‘as to half the mortgage 
debt which he had covenanted to pay to the, owner 
and as to the five per cent,.paid-to the auction pur- 
chaser, Lut he~ was subrogated as „to the 
other half which he .did “not covenant to 


pay" ks eg tas f 
“ This: ruling of their”-Lordships of the 


<. (1) 137; Inds.Cas: 475; 36.0 W.N 4; 54 O L J407; 
“A I R192 PO 99; Ind, Rul. (1832) PO 183; 36 L 
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Privy Council is conclusive and binding 
on this court. The learned Counsel for 
the plaintiff appellant seeks to getrid of 
the effect of this decision by. urging that 
this decision was passed when the 
old Transfer of Property Act of 1882 was 
not amended by the Act of 1929: In my 
opinion this contention cannot prevail. 
The result is that this appeal fails and is 
dismissed with costs. - 

Ne ; Appeal dismissed. 
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PATNA HIGH COURT 
~ Appeal from Original Order No. 190 of 
1932 
November 1, 1933 
Courtney TERRELL, C. J., AND KULWANT 


Sanay, J. 
RATAN LAL— APPLICANT 
versus 
Tan BANK or BIHAR Lrp.—Oprosita 
P ) 


: ARTT. i 

Civil Procedure Code (Act V of 1908),0. XXI, r. 90 
—Under valuation of yrop:rty—W hesther suficient to set 
aside sale—Kent payable on one lot not. mentioned in 
sale proclamation— When constitutes ground for setting 
aside sale—Wrong description of registry ofice in 
respect of one of the properties—Irregularity, nature 


it cannot be said that in every case of under-valua- 
tion or under-statement of the value of the property 
in the sale proclamation there is an irregularity which 
by itself-would be sufficient to set" aside the sale. It 
depends upon the facts and circumstances of each case. 

In order to entitle a judgment-debtor to ask the 
court to setaside a sale on the ground that the rent 
payable in respect of one of the lots was not men- 
tioned inthe sale proclamation, the judgment debtor 
should give,.evidence that it was on account -of this 
irregularity. that that there was inadequacy of price at 
the sale. Inthe absence of such evidence, -a sale 
cannot be set aside on this ground. 

The fact that the registry office in respect of one 
of the properties was wrongly described is -not an 
irregularity. sufficient to set aside the sale. 4 

Appeal from an order of the Subordinate 
Judge, Motihari, dated August- -10, 
1932. - 

Messrs. Mahabir Prasad and P.P. Varma, 
for the Applicant. ` p 
“Mr. N. C. Ghosh, for the Opposite Party. 

kulwant Sahay, 4. —Thisisa judgment- 
debsor's appeal against an order of the 
Subordinate Judge of Motihari rejecting 
his application under O. XXI, r. 30 of the 
Code of Civil Procedure for setting aside a 
sale of the mortgaged property in execution 
of a mortgage décree, The mortgage was of 
a vicé-mill and -a certain piece of land 
in Raxaul for the sum of Rs. 5,500. This 
mortgage was taken by the decrce-holder on 
November 11, 1926. He obtained. a 
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mortgage-decree in due course and the mòrt- 
gaged properties. were sold on June -6,. 
1932, for the total price of-Rs. 9,500 only. 
The principal objection of the judgment- 
debtor was that there was gross under-valua- 
tion ofthe properties in the sale proclamation 
and the price fetched was -utterly inade-. 
quate inasmuch as the properties were: 
actually valued at more’ than two- lakhs-of 
rupees. There were allegations of non-ser- 
vice of the notice under O. XXI, r. 66 of.the 
Code of Civil Procedure and also ofthe 
sale proclamation 'and-a further objection 
was taken that there was a misdeseription. 
of the -property in the sale proclamation. 

The learned Subordinate Judge has found 
that the value of the property ‘was: at least 
double the amount of the mortgage money. 
In other words it was valued at Rs.:1,10,000. 
The reason perhaps; although not expressly 
stated, was that the mortgagee would-not 
advance a sum of Rs. 55,000 unless the-prop- 
erty mortgaged was. valued ` at’. least ab 
double the amount. That might have been 
soif the valuation as on the date of.the 
mortgage had to be considered., But what 
the Subordinate “Judge had to consider 
was the actual value on the date of the 
sale which was six years later. Having 
regard to the economic depression of which 
the Subordinate Judge himself makes men- 
tion, it cannot be said that the value on 
the date of thesale would be atleast double 
the amount of the mortgage money. More- 
over the mortgage was amongst others of a 
rice mill which admittedly at the date of 
the sale and on the date of the ‘sale pro- 
clamation was not in working order and 
the allegation of the decree-holder was 
that a material portion of the machinery 
consisting of the engine and boiler had 
already been removed. Having: regard -‘to 
these considerations the value as fixed by the 
Subordinate Judge, namely, the sum of 
Rs. 1,10,000 does not appear to be a proper 
valuation.. It is however clear that the 
price fetched at the sale was less than the 
actual value. . The question is whether the 
under-valuation of the property in the sale 
proclamation -in itself was such an irre- 
gularity as to entitle the judgment-debtor 
10 ask for thesale to be set aside. Certain 
decisions have been referred to us as authori. 
ties for the;proposition that the mere under- 
valuation of the property in the sale pro- 
clamation amounts to an irregularity suffi- 
cient to set aside the sale. The proposition 
so stated is rather too broad. It cannot be 
said that in every case of under-valuation 
or under-statement of the value of the property 
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in the sale proclamation there is an irre- 
gularity which by itself would be sufficient 
to set aside the sale. It depends upon the 
facts and circumstances of each case. In 
the present case there does not appear to be 
sufficient reason for holding’ that a mere 
under-estimate of the value of the property in 
the sale, proclamation was such an irre- 
gularity as to entitle the judgment-debtor 
to have the sale set aside. ` 

As -regards the non-servicé of notice under 
O.. KAT, r. 66 of the Code of Civil Procedure 
and the non-service. of the salé proclama- 
tion the learned Subordinate Judge has 
found that these processes were duly served. 
Having regard to'the evidence on the re- 
cord Lam inclined to agree with the view 
taken by the learned Subordinate Judge. 
It has been contended that the daffadar and 
the chaukidar and other persons who had 
taken part in the service of these processes 
were not examined and only: the peons who 
served the processes were examined. The 
evidence given by the peons is sufficient. 

Itis next contended that there was an 

irregularity. inasmuch as the rent. payable 
in ‘respect of lot No. 2 which was 5 bighas 
12 cottas of land was not mentioned in the 
‘sale proclamation. -This was no doubt a 
slight irregularity -but in order to entitle the 
-judgment-debtor to ask the court to set 
aside the sale on this ground the judgment- 
-debtor ought to have given evidence that it 
-was on account of this irregularity. that there 
_was inadequacy of price at the sale. There 
is no suchevidence and this ground is not 
sufficient to; set aside the sale. 
_, The other irregularity mentioned was that 
registry office in respect of one of the 
` properties was wrongly described. This 
also is not an irregularity sufficient to set 
aside the sale.. ; 

I am of opinion that the decision ofthe 
learned Subordinate, Judge -was correct 
and this appeal must be dismissed with 
costs. An ad interim Receiver was appointed 
by this court pending ithe hearing of this 


appeal. The Receiver. should now be dis- 
. charged, a 
Courtney-Terrell, C. J.—I agree, 
N. a 


Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 625 of 1933 
$ September 14, 1933. . A 

YOUNG AND COLLISTER, JJ. 
GHUNNAT- APPELLANT, 
versus | 

` EMPEROR-— RESPONDENT. 

-Evidence Act (I of 1872, s. 25—Confession to chauki- 
dar—Admissibility of-—Confession to “large ‘crowd 
of villagers—Presence of Policeman in. the-crowd— 
Whether renders confession inadmissible—Penal 
Code (Act XLV of 1860), s. 802—Cold-blooded 


accused—Remission of 
death sentence—Propriety of. 


A confession to achaukidar isnot a confession 
to a Policeman within the meaning of 8.25 of the 
Evidence Act. 

Even if a Policeman happens to.be a member 
ofa crowd of villagers and a confession is made to °' 
the villagers at large, the mere fact that a Policeman 
happened tobe present in the crowd, will not make 
the-confeesion iriadmissible in evidence. 

Where the accused was the person last seen with 
the deceased boy when ' he” was alive and was 
observed walking with the deceased boy with an 
axe under his arm and was seenat the actual place 
where the body was discovered and it appeared that 
he dig up in the presence of trustworthy witnesses 
cements identified as belonging to the deceas- 
ed: ` i 

Held, that even excluding a confession which the 
accused made toa large body of witnesses, there 
was ample evidence to convict the accused under 
s. 302, Penal Code, but the sentence of death should 
be remitted. - j 

When the accused is a boy of 15 or 16, it is not 
proper that he should be banged, however horrible 
the crime be. At the ageof 15 or 16 whena boy 
has just come to theage of puberty, he may do 
many things then which he would’ never dream of 
doing when he was older. It is even possible that 
he may become a useful citizen 

Cr. A. from an order of the Sessions J udge 
Allahabad, dated June 28, 1933. 

Mr. L. M. Roy, for the appellant. 

The Government advocate, for the Crown, 

Judgment.—Ghunnai vas charged in the 
court of the Sessions Judge of Allahabad 
under 8. 302, Indian Penal Code. It was 
alleged that he had murdered a small boy 


of 8 years of age by chopping off his hands 


for the. sake of some ornaments he was 
wearing. The learned Sessions 


Judge 
found Ghunnai guilty and sentenced him 
to death. Ghunnai appeals and there 
is before us an application for confirma- 
tion of the death sentence, 


In the village of Sipauwa in the Koraon 


‘police circle, a small boy named Rajhban - 


Singh disappeared towards the evening 
of March 22, 1933. Several villagers 
searched for him. They discovéred two 
men named Baldeo and Musau, whosaid 
that they had seen the missing boy toge- 


‘ther withthe accused proceeding towards 
“the west of- the 


_ Village and ‘that the ac- 
cused was carrying amaxe underhis arm, 
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This information was that evening given 
to the mukhya of the village. Ghunnai 
was sent for and questioned, but he deni- 
ed all knowledge of the missing boy. 
Eventually he admitted that he had been 
with Rajhban Singh that evening but he 
said that they had separated and he knew 
nothing of his movements after that. A 
girl however, named Kani was present when 
the mukhya was making his investigations 
and she said that she too had seen the 
accused, walking up and down the bank of 
a mala to the west of the village with 
an axe under his arm. The next morning 
the mukhya and his party went to the 
nala and there they discovered the corpse 
of the missing boy floating on the surface 
of the water. The body was taken out of 
the nala, and it was then found that both 
his hands had been chopped off at the 
wrists. The corpse was taken to the house 
of the mukhya and the accused was 
again charged with having murdered the 
boy. After having first again denied the 
charge, he confessed his guilt before the 
assembled villagers. The accused next 
took the party to a small thatched hut in 
which he lived and in the presence ofall of 
the villagers produced from a hole in the floor 
the missing ornaments including a pair 
of silver wristlets, a pair of gold ear-rings 
and.agold amulet with two coral beads. 
These ornaments were identified as having 
belonged to the deceased boy and as having 
been worn by him on the preceding day. 
Further, a bandi which was identified as 
having been worn by the deceased boy, 
was discovered in the accused’s hut. 
An axe too was discovered there. 
The dhoti, which the accused was wearing, 
was noticed to be stained and was sent 
to the Chemical Examiner and the Im- 
perial Serologist. The latter report states 
that the stains were those of human blood. 
It is not necessary in this casefor us to 
attach any weight to the evidence of these 
reports as the other evidence, in our 
opinion, is overwhelming. Eventually, on 
another search being made at the mala, 
two severed human hands were discovered 
inthe water together with a stone which, 
from the marks upon it, looked as if it 
had been used as a chopping block. 

The evidence of all these witnesses was 
produced. The learned Sessions Judge says 
that the evidence was given in a straight- 
forward and convincing manner. There 
is one point which we have to notice, It 
was proved by the prosecution that the 
accused made a confession to a crowd of 
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villagers. Apparently the chaukidar of the 
village was present in the crowd. Some of 
the witnesses denied the presence of the 
chaukidar as they were under the impres- 
sion which the Sessions Judge shared, that 
a confession made in the. presence, of a 
chaukidar was a confession to a policeman 
and, therefore, not admissible in evidence 
-Evidence Act. The 
learned Sessions Judge, thinking that there 
might possibly be a doubt upon the ques- 
tion ‘as to whether the chaukidar was there 
or not, excluded the evidence of the con- 
fession from his consideration. On this 
point we have two observations to make: 
Firstly, that a confession to a chaukidar 
is not, in our opinion, a confession toa 
policeman within the meaning ofs. 25 of 
the Evidence Act. Secondly, we are not (?) 
inclined to think that even ifa policeman 
happened to be a member of a crowd of 
villagers and a confession was made to the 
villagers at large the mere fact that a 
policeman happened to be present in the 
crowd would not make _ the confession 
under the circumstances inadmissible in 
evidence. There was then, in our opinion, 
no reason for the learned Judge to exclude 
the confession from his mind, and we can 
and do take it into consideration: The 
learned Sessions Judge however, was per- 
fectly right when he said that there was 
ample evidence to convict the accused even 
after he had excluded the confession. 

The accused was the person last seen 
with the deceased boy when he was alive. 
He was observed walking with the deceased 
boy with an axe under his arm and was 
seen at the actual place where the body 
was discovered. He dug up in the pre- 
sence of trustworthy witnesses ornaments 
clearly identified as belonging to the 
deceased. There is also the evidence which 
we consider admissible- that he made a 
confession of the offence to a large body of 
witnesses. 

The case for the Crown has been clearly 
proved. The learned Judge was correct 
when he said that it was an inhumanand 
horrible murder perpetrated in cold blood. 
We have, however, seen the appellant in 
Court. His age is given officially as 18. 


' We have little doubt from his appearance 


that heis considerably younger. We think 
that his age is probably 15 or 16. Under 
these circumstances we do not think that we 
ought to confirm the sentence of death. 
In our opinion however horrible the crime, 
a boy of his age should not be hanged. 
At the age of 15 or 16 when a boy has 
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just come to the age of "puberty, he may 
domany things then which he would never 
dream of doing when he was older. It 
is even possible that he may become a useful 
citizen. 

While remitting the sentence of death 
we have no alternative but inflict the 
punishment of- transportation for life. We 
direct that the Civil Surgeon of Allaha- 
bad, in whose charge the accused is in the 
District Jail, should examine the boy and 
report to this court as to his age. On 
receipt of the report of the Civil 
Surgeon the case will be put up 
again before this Bench. an 

Ne Order accordingly. 





_ LAHORE HIGHCOURT |. 
First Civil Appeal No. 1875 of 1931 
_ . November 15, 1933 
_ AppIson AND jMonrog, JJ. 
SOHAN DAS—PutitionER—-APPELLANTS 
aay versus 

BELA SINGH AND OTHERS— OBIBOTORS— 
4 RESPONDENTS 
Sikh Gurdwaras Act (VIII of 1925), ss. 8, 16 (2) 
(iii)— Petition under s. 8—Onus of proof on objectors 
to establish character of institution—Evidence to 
prove that: the’ institution falls under s. 16 (2) 
(ii). 5 
Where ina petition under s. 8, Sikh Gurdwaras 
Act, the petitioner asserts that he is the mahant ofa 
dharamsala and claims thatthe dharomsala is nota 
Sikh Gurdwara, and it appears that from its founda- 
tion the mahants have been udasis and that there 
are atthe dharamsala samadhs of the petitioner's 
ancestors, the onus is on the objectors to establish 
the character of the institution. When itis proved 
by documentary evidence that the dharamsala has 
been a.plice of public worship since 1853 and that 
such worship has been connected with the Granth 
Sahib and it also appears that the village is a Sikh 
village, and theevidence of the objectors goes to 
show that the existence of a samadh dates only 
from recent times, more than probably after the 
Sikh Gurdwara controversy had become acute and 
the importance of a samadh had keen realised by 
the udasi mahanis, it should be held that the 
institution falls within s, 16,2) (iii), Sikh Gurdwaras 
Act. : ‘ P 
F. C. A. from the decree of the First 
Sikh Gurdwaras Tribunal, Lahore, dated 
August 31, 1931. i 
_ Sardar Jhanda Singh, for the Appellants. 

Sardar Gurcharan. Singh, for the Respond- 
ents. f i 
-Monroe, J.— This petition was brought 
under s. § of the Sikh Gurdwaras Act 
by Sohan. Das; he asserts that he is 
the Mahant of the Dharamsala situated at 
Sangatpura in the Amritsar District and 
claims that the Dharamsala is nota Sikh 
Gurdwara, The only issue was whether 
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the place in dispute was a Sikh Gurdwara 
and by a majority the Tribunal dismissed: 
the claim, The petitioner has appealed to 
this court. The evidence of the origin 
of the Dharamsala is very. scanty and all 
that can be said is that the institution 
is an oid one; I do not think, as the learn- 
ed President of the Tribunal thought, that 
it is justifiable to assign any particular 
date for its foundation; I think, however, 
that it may be taken that the institution 
came into existence before the end of the 
eighteenth century. From its foundation 
till the present day the Mahanis have been 
Udasis and it is on this fact and the 
fact that there are at the Dharamsala 
Samadhs of the petitioner's ancestors that 
his contention is based. These facts are, 
however, colourless, for they may exist in 
the case of a Gurdwara which isa Sikh 
Gurdwara; the onus was on the objectors 
to establish the character of the institution. 
The evidence is sufficient, in my opinion, 
though scanty. There was -an enquiry 
in connection with Muafi of the Dharam- 
sala in 1853 from which the earliest docu- 
ments about the institution date; the 
Patwari of Sangatpura was asked to re- 
port about : 


“the existence of Makan Dharamsala and the recita- 
tion of the Granth inthe said Makan and Samadh.” 
The answer is brief; i 
- “he Dharamsala is built of kacha masonry; the 
Granth is recited (Ex 0O-5). 
On a, review of the Muafi in 1890 Ram 
Das, ‘the Mahant, stated that the Granth 
was recited, but did not refer to Smadh 
worship (Ex. 0-8). On a further review 
in 1911, the petitioner and his brother who 
was then Mahant’ putin a statement in 
which again the only reference to religious 
usage is found in connection with the 
Granth. 

“We both the brothers render services. The 
Granth Sahib is kept. We both the brothers are 
literate and recite it turn by turn.” ` 


Afterwards} a number of the villagers, 
all Sikhs, complained of the conduct of 
Sham Das and on July 25, 1912, an order 
was made by the Deputy Commissioner of 
Amritsar fora mutation of the Muafi in the 
name of the Dharamsala with Sohan Das 
as Manager. The documentary evidence, 
therefore, establishes thatthe Dharamsala 
has been a place of publie. worship since 
1853, and that such worship has been con- 
nected with the. Granth Sahib. A further 
important fact is that this village is a Sikh 
village in a district (Amritsar) where the 
Sikhs were active in the middle of the 
eighteenth century. ‘There is no documen- 
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tary evidence about the period since 
1912; the learned President has very pro- 
perly not aitached any weight to the 
witnesses called by the petitioner they are 
astosix not resident in the village, and the 
remaining three are not persons on whose 
evidence a court could safely act.. The peti- 
tioner’s own evidence was that. the Smadhs 
of his ancestors were in the Dera and that 
he worshipped them; he had with other 
books a copy of the Granth Sahib in his 
almirah but his suggestion was that it was 
not used. In the face of his own statements 
to which I have referred above, his evi- 
dence carries no weight. The "evidence 
for the objectors fully establishes that the 
worship practised since 1912 is Sikh: as 
there is no documentary evidence of the 
early existence of a Samadh and parti- 
cularly asthere is noreference toa Samadh 
in the petition of fhe petitioner and his. 
brother of 1912. I am prepared to accept 
the evidence of the objectors that the exist- 
ence of a Samadh dates only from recent 
times, more than probably after the Sikh 
Gurdwara controversy had become acute 
and the importance of a Samadh had 
been realised by the Udasi Mahanis. 
I hold, therefore, that the evidence sup- 
ports the conclusion of the majority -of 
the Tribunal that this institution falls 
within s. 16 (2) (iii) of the Act and I would 
dismiss this appeal with-costs. 
Addison, J.—I concur. 
Ne Appeal dismissed. 


ALLAHABAD HIGH COURT 
(Civil Revision No, 552 of 1932.. 
November 7, 1933 
YOUNG AND Tao, JJ. 

_ SHUJAATMAND KHAN AND OTHERS— 
DEFENDANTS ~ APPLICANTS ` 


versus 

GOVIN D BEHARI AND OTHERS —PL,AINTI PES 
—Opposits PARTY, 

Civil Procedure Code (Act, V of 1908), ss. 104 (4), 


152, O. XLIII, #. 1—Mortgage suit—A pplication to 
amend plaint and preliminary decree onthe ground 
of misdeseription in mortgage bond—Whether falls 
within 8, 142—Order to» amend” decree— Revision, 
competency of—Parol evidence to correct misdescrip- 
tian—Admissibility of. 

Where an application under S, 152, Civil Proce- 
dure Code, foran amendment of the plaint and 
preliminary decree ‘in a mortgage suit on the 
ground that there was 14 misdescription of the 
mortgaged shares, is allowed, the order is not one 
of the. orders specified in si 104 (4;0r O ALIT 
r. land as there can be no appeal against the 
order, an application for revision ig ‘comptent ni 
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An amendment by which it is sought to correct a 
misdescription of the mortgaged shares ina plaint 
and the preliminary decree cannot come within s, 152 
inasmuch as an amendment which completely, alters- 
the plaint and the decree and also the `“ deed on 
which the plaintis based, cannot’be said to'be the 
ahan ad of a clerical mistake in a judgment. [p 

1,00 

.It is not proper, to admit parol evidencé in euch 
a cass when the mortgage deed is clear ‘and 
unambiguous and actually “applicable to the existing 


facts. 

-0. R. against the order ‘of the 
Subordinate Judge of Farrukhabad, dated 
May 19, 1932. 

- Dr. M. Waliullah and Mr. N. A. Sherwani 
for the Applicants. ~' 

Mr. Binod Behari Lal, 
Party. 

Judgment Dhin is an application in 
revision against an order of the Subordinate 
Judge of Farrukhabad allowing an amend- 
ment tobe made ‘in a plaint and“ in a 
preliminary decree in a foreclosure suit. 
The facts are these. On Deceniber 16, 
1897, either of the zamindari “properties, 
now in suit were mortgaged for - Rs. 5000 
in favour of one Laxmi Narain alias Munna 
Lal. In 1905 the same eight properties and: 
also a house’ were mortgaged by’ the 
some mortgagors for Rs. 10,000, : with’ 
interest at Rs. 60 per mensem come 
poundable annually, in favour of one Raj 
Kunwar and certain other persons. In 1914 
the same mortgagors executed a mortgage 
by conditional sale for Rs. 12,000, with: 
half-yearly interest to the extent - `of 
Rs. 432 compoundable annually in favour 
of the plaintiffs and their ancéstors. The 
same eight zamindari properties and also 
the house anda grove:were included in 
that mortgage. The description: of ' the 
zamindari shares and the boundaries of 
each item of property in the mortgage 
deed of 1914 were precisely the same-as'in’ 
the two earlier mortgages. ‘Tt ‘appears, 
however, that in ‘1901 there ‘had been” 
settlement as a result of which the propor- 
tionate shares of the mortgagots in the 
mahals were changed. After a preliminary 
decree had been passed: i in the foreclosure 
suit, the plaintiffs filed an appliéation on’ 
May 12, 1931, which purported to be ‘an 
application under s. 152 ofthe Civil’ Pro- 
cedure Code, in which they alleged that 
there had been a -misdescription of the 
mortgaged shares-in the mortgage deed of 
1914. -They accordingly ‘prayed for ‘an 
amendment of the plaint and of the 
preliminary decree. The court below 
allowed pardl-evidence to: be given in order 
to show what had been the intention of’ the 
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parties and it then allowed the application 
and directed that the plaint and the pre- 
liminary decree be amended as prayed by 
the plaintiffs. It is against this order of 
the learned Judge that this application in 
revision has been filed, A preliminary 
point has been taken that no revision lies 
against the order of the lower court. It is 
alleged that an appeal lies in respect of the 
amended decree and therefore no revision 
lies. As regards this preliminary objection, 
we areof opinion that ithas no force. In 
the first place, the application in revision 
is not directed against the amended decree 
at all, It is directed against the order to 


amend the decree, which is a very different: 


matter. Such an order is not one of the 
orders specified in s. 104 (4) of the Civil 
Procedure Code or in O. XLIII, rv. 1. 
fore there could not-be an appeal against 
this order. A. revision therefore lies. This 
opinion .is in accordance with: the long 
series of decisions of this court, to which we 
do not need to refer. i 
JA revision lying, we have to see whether 
the order complained of was made within 
the jurisdiction of the lower court. The order 
was made under s.152. Section 152 enacts 
that “clerical or arithmetical mistakes in 
judgments,decrees or orders, dr errors arising 
therein,from any accidental slip or omission 
may at any time be corrected by the court 
either onits own motion or on an appli- 
gation of anyofthe parties’, It is quite 
clear that the order- complained of cannot 
possibly come. within s.152 of the Civil 
Procedure -Code. An amendment of this 
character which completely alters the. plaint 
andthe-decree andalso the deedon which 
the plaint is based cannot be said to be the 
correction of a clerical mistake in ajudg- 
ment. There wasindeed no clerical mistake 
even on the showing of the opposite party. 
the. earlier mortgage deeds were copied 
faithfully and correctly by the clerk, and 
that is the ground of their present com- 
plaint. ‘Section 152, therefore, not applying, 
the court . below had no jurisdiction 
under this section to actin the wayit has 
done. 
“In the view which we have formed as to 
s:'.152, it is not necessary for us to deal 
with the law point which arises as to the 
‘suggested alteration of the mortgage deed. 
Nevertheless, we think it right to, add that 
the Judge had misdirected himself inlaw 
by allowing parol evidence to be calledin 
a?.ease of this.sort, The mortgage, deed 
was clear and unambiguous and actually 
+ applied : to existing facts. Under these 
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circumstances, parol evidence was, in our 
opinion, clearly inadmissible, The appli- 
cation is allowed and the order complained 
of is set aside with costs. 

N. Application allowed. 


LAHORE HIGH COURT 
First Civil Appeal No. 1370 of 1931 
May 25, 1933 ` 
Tek Oaanp AND MONROE, JJ. 
_ Chaudhri HIRA NAND—Prarntire — 
aa APPELLANT 


- TETSUS 
DULA RAM AND OTHERS— DEFENDANTS 
j — RESPONDENTS. 

Partnership—Suit for dissolution and rendition of, 
accounts— Declaration of shares of partners by 
preliminary decree—Joint decree against partnera 
jor debt due by firm--Liability of partners indivi- 
dually, à 

Where in a suit for dissolution of a partnership 
and rendition of accounts, the shares of the plaintifis 
and defendants have been declared by a preliminary 
decree but a joint decree for the full amount of the 
debte due has been passed against the partners, they 
are liable only in the proportion of their shares 


F.C. A. from the decree of First Class 
Sub-Judge, Jhang, dated June 30, 1931. 

Messrs. Badri Das and Vishnu Datta, for 
the Appellant. 

Messrs. J. N. Aggarwal and M. L. 
Puri, for the Respondents. f 


Tek Chand, J.—This appeal arises out 
of a suit for dissolution of partnership 
and rendition of accounts ‘of the firm 
“Atma Ram Dula Ram” which carried 
on business in Chak No. 243, Tehsil Chiniot, 
District Jhang. The parties are related 
to each other; the plaintiff Hira Nand, 
defendant No. 3,” Sahib’ Ditta Mal and 


` defendant No.4, Raja Ram are brothers, 


while defendant No. 1, Dula Ram and 
defendant .No, 2 Ram Rakha are their 
sister's sons. It is common ground bet- 
ween the parties that the capital of the 
firm was subscribed by the plaintiff and 
defendants Nos. 3 and 4, and that de- 
fendants Nos. 1 and 2 were the working 
partners, It appears that in the beginn- 
ing, the plaintiff and his brothers, de- 
fendants Nos. 3 and 4, acted jointly in 
their dealings with the partnership, but 
subsequently differences arose among them 
and there has been criminal litigation 
between defendant No. 4 and the plaintiff, 

On May 29, 1929, a preliminary decree. 
was passed declaring the shares of the 
parties as follows: yo 

Plaintiff $; defendants Nos. 1 and2, 4; 
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defendants Nos. 3 and 4, 4. The decree also 
declared that the plaintiff and defen- 
dants Nos. 3 and 4 had . jointly contri- 
buted Rs. 3,000 towards the capital. of 
the partnership and that they were ent- 
itled to interest at six per cent. per an- 
num on any additional amount which they 
might: have advanced to the partnership. 
A. local Commissioner was appointed to 


examine the: accounts and submit a re-- 


port. . The -Commissioner reported that the 


account books of the partnership from' 


Sambat 1971 to Sambat 1981 were not 
forthcoming, and the Subordinate Judge 
by his order dated March 19, 1931, held 
that they were in the possession of the 
working partners (defendants Nos. 1 
and 2), who were wilfully withholding 
them, The ‘local Commissioner- “was, there- 
fore, directed to examine the books prior 
to 1971, and the other evidence on the 
record. After considering his report 
Rs. 2633-3-0 was found due to defen- 
dants ‘Nos. 1' and 2 (working partners), 
and for this sum a decree was passed 
in their favour against the’ plaintiff and 
defendants Nos. 3 and 4 (capitalist partners) 
jointly. ` 

From: this decree thé plaintiff Hira 
Nand has appealed: He urges that the 
finding of the ‘court below holding 
Rs. 2633-3-0, to be due to defendants 
Nos. 1 and 2 is wrong and as a matter 
of fact, these defendants owe Rs, 2,366-3-0 
to the "capitalist partners. He also com- 
plains that the lower Court could not pass a 
decree jointly against him and defendants 
Nos: '3 and’ 4 for the full amount found 
due; 
partnership had been fixed at one-sixth, 
as distinct from the -two-sixths of defen- 
dants No.3 and’4.~ 
` Mr. Jagan Nath Aggarwal, the learn- 
ed Counsel for defendants Nos. 1 and 2 
has frankly.conceded that this last contention, 
of the ‘plaintiff-appellant is ‘correct and 
that‘ if the finding of the lower Ovurt as 
to the amount due ‘by: the ‘capitalist par- 
tners to his clients is’ upheld, the plain- 
tiff can be held liable‘ to. pay one-third 
of that amount only. “As has been stated 
alreddy the preliminary decree expressly 
fixed, the plaintiff's share in the partner- 
ship at one-sixth. His share in the pro- 
fits and loss must, therefore, be deter- 
mined accordingly, | defendants Nos. 3 and4 
being entitled to, or liable for, the remain- 
‘ing two-sixths. 

It has béen found by the’ lower Court 
and ` ‘this ` maung has been ja by .- 
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both sides, that in’ addition to Rs. 3,000 
contributed by the plaintiff and defen- 
dants Nos.'3 and 4 towards the capital’ 
of the firm they had advanced Rs. 518-2-6, 
as-a'loan, and on this amount Rs. 443-5- 9° 
is due as interest. It other words, the 
capitalist partners are admittedly. due ' 
Rs. 3,961-8-3. Besides this, Mr. Badri Das 
claims a sum of Rs. 4,311- 8-9 which had 
been subsequently invested by thé cap- 
italists in the: firm, and in support of 
this*claim he relies on the entries in the 
khata’ (Ex. P. 1), of the joint family 
business of the plaintiff and defendants 
Nos. 3 and 4. This item has been dis- 
allowed by the learned Senior Subordinate 
Judge on the ground that the suhar bahi 
of the joint family business, for the cor- 
responding period, has not been produced 
at the. trial, and that in all probability 
it was being withheld by the plaintiff. 
In my opinion there is no warrant on 
the record for this assumption. It is con- 
clusively established by the evidence that 
some years ago disptites arose between 
the Plaintiff and defendants Nos. 3 and 4 
inter se' and an arbitrator was appointed 
to divide thé family assets among them. 
The lists of the’ properties allotted to éach’ 
brother show that the suhar bahi in question 
was made over to Sahib Ditta Mal,” de- 
fendant No. 3, and he has failed to prove 
that “subsequently. he gave the bahi to the 
plaintif. In this litigation -defendants 
Nos. 3 and 4 appear to be ‘siding with 
defendants Nos. 1 and 2, and are against 
the plaintiff, The guhar bahi has, therefore 
been suppressed by one “or ‘other of the 
defendants, and the plaintif cannot be 
held responsible for its’ non-production. 
As stated-already, the - ‘hata of the family 
business (Ex. P. 1), is on the record 
and no reason has been shown why the 
credit and debit entries in it relating to 
the dealings of the capitalist partners 
with the firm in question shotld not be 
accepted as, correct, According to these 
entries, the capitalists had” “advanced 
Rs. 4 311- 8-9, in-addition to Rs. 3,961-8-3, 
admittedly due to them. The total sum’ 
at their credit, therefore, amounts’: to 
Rs. 8,273-1-0. AS against this, they have” 
admittedly withdrawn Rs. 3,290- 10-6. In 
addition to this, two other sums aggregat-. 
ing Rs, 2.300 have been found. by the’ 
lower Court tohave been withdrawn by ` 
them, which Mr. Badri ‘Das - admitted. 
before us to be correct. .The total draw- 
ings, therefore, amount to- Rs. 5,590-10-6. 
| Mr, Badri» DoR contends that-from 1915; 
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when the account was last made. up bet- 
ween the partners to 1925, when the busi- 
ness stopped, the partnership. made a 
profit of ‘Rs. 30,000 and he claims a 
one-sixth share in it. This contention is, 
however, not supported by any evidence 
on the record and I have no hesitation 
in disallowing it. The lower Court ‘has 
debited the plaintiff with Rs. 3,637-1,0 as 
interest on the amounts which had been 
withdrawn by them, but in my opinion 
no interest is chargeable in the circumst- 





CREDIT 7 i 
f Rs. a, p 
(a) Capital 3,000 0 0 
(b) Loan 518 2 6 
(c) Interest : 
‘on (b) 
(d) Amount advanced “443 5 9 
by the capitalists 
after April 1915 ow 4,311 8 9 
Total 8,273 1 0 


“This leaves a sum of Rs. 2,682-6-6, as 
due ‘by the partnership to the capitalists. 
Out of this sum the plaintiff's sharé is 
admittedly one-third. He is, therefore, 
entitled to a decree for Rs. 894-2-2 against 
defendants Nos. 1 and 2. As the defen- 
dants Nos. 3 and 4 have, not filed an 
appeal to this court against the decree 
of the lower Court, nor were they present 
at the hearing though they “had been pro- 
properly served, I do not think it pro- 
per to disturb the deéree ofthe lower 
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ances of the case. At the time of mak- 
ing the amount-in 1915. the capitalists 
had left a largesum in partnership business 
out of their shares in the profits and the- 
working partners have failed to show how 
this amount was disposed of. In my 
opinion both these terms must be taken to 
balance each other. The result, therefore; 
is- that the account of the capitalists. 
partners in the -partnership stood as fol- 
lows on the date of the institution of the 
suit. 2 4 hoe te oye 
DEBIT 





Rs. a p. 
Amount admittedly drawn sa eS : 
by the capitalists of the 4 
firm » 3,290 10 6 
-Additional amount found , oe 
by the lower Court to have ; 
-beon drawn by them 2,300 0 0 
Total 5,590 10 6 


Court so far as they are concerned. 

I would accordingly accept this appeal, 
and in modification of the decreé of the 
lower Court, pass a decree for Rs 894-2-2, 
in favour of the plaintiff against defen- 
dants Nos. 1 and 2. The order of the 
lower Court as to costs in that court shall 
stand, and in this court the plaintiff will 


get from defendants Nos. 1 and 2 his 
costs on Rs, 3,527-5-2. ; 
Monroe, J.—I agree. 
Ne ‘Appeal accepted, 





LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 194 of 1933 
" “October 2, 1933 i 
TEK ÜHAND AND Aana HAIDAR, JJ. 
Musammat SATTAN AND ANOTAER— 
PLAINTIFFS — PETITIONERS ` 


, versus 


Musammat SABAN AND ANOTHER — 
DerenDants—RESPONDENTS. + ` 
Hindu Law-—~-Widow in possession of husband's 
property—Re-marriige of widow—Suit by reversion- 
ers—Cause of action, when arises—-Subsequent denial 
of reversioner’s rights by widow—Whether gives rise 
te fresh cause of action i T i 
“A Hindu widow who had received certain property 
on the- death of her husband sold the property in 
3897-to one A whom she subsequently married in 
1913. On the death of A, her name as his widow 
waa entered against half the share ‘of the property 
which A had purchased from her in 1897, The 
reversioners filed a suit-in 193l alleging that she had 
denied: their right to the property in 1295 which 
gave them a fresh cause of action: 
4 Held, that the plaintifi's cause of action arose in 1913 
when she forfeited her interest in the property left 
by hér husband. by‘ her retnarriage with A and ‘that 
the -denial'in 1925 did not give a fresh cate of 
action, 


C. M. P. from decree of the First Class 
Sub-Judge, Lyallpur, dated February 1, 
1933. ; o | i 

Mr. Muhammad Amin, for the Petitioners. 

Order.—This is an application to file an 
appeal in forma pauperis. One Mirdad 
died many years ago leaving him surviv- 
ing his two daughters, namely, plaintiffs 
No. 1 ‘and 2 and his widow; Musammat 
Saban, defendants No.1. Shortly after the 
death of Mirdad, Musammet Saban, his 
widow, began some kind of intimate 
relations with one Alawal. In 1897, under 
a registered document, she sold the prop- 
erty, which she had received on the 
death of her husband,’ Mirdad, to Alawal. 
The property is said to have been the 
self-acquired property of Mirdad. In 1913 
Musammat Saban, the widow, actually 
married Alawal. Alawal is dead and the 
name of Musammat Saban; his widow 
had been entered against half the share 
of the property which Alawal had pur- 
chased from her in 1897 as the widow - 


of Mirdad.” The other half of the pro- 


1944 
perty has been entered 
defendant No. 2. 

The case for-the plaintiffs is that, in 
1925, Musammat Saban had denied their 
right to the property in suit and there- 
fore they had a, fresh cause of action 
aud therefore their suit, which was insti- 
tuted in 1931, was within’ time. The trial 
Judge has gone into this question and has 
found -that thé cause of action of the 
‘plaintiffs arose in 1913 when Musammat 
Saban forfeited her interest in the prop- 
erty left by her husband by her re- 
marriage with (Alawal. ` This reasoning 
of the- learned Subordinate Judge is on 
the face of it correct and, even assum- 
ing that after the lapse of a twelve 
years’ period of limitation, Musammat 
Saban denied the rights of the plaintiffs, 
this would not give the plaintiffs a fresh 
cause of action.” The result therefore is 
that on the findings of the learned Judge 
of the trial Court the ‘suit has been 
rightly thrown out. It should also be 
remembered that -it is not an ordinary 
appeal but paper appeal the scope of 
which is pate by the provisions of 
O. XLIV, 1, (proviso); Civil Procedure 
Code. NG to that proviso before 
an appeal can:be admitted in forma 
pauperisthe -court should have reason to 
think that the decree is contrary to law 
or to scme usage having the force of law, 
‘or_is otherwise erroneous or. unjust. 

We have given the judgment our full 
consideration but- find nothing in it which 
would justify us in holding that the decree 
is contrary- to law or to some usage 
or 1s otherwise erioneous or unjust.’ Under 
these circumstances this application -to 
prefer an appeal i in forma pauperis must 
fail. We accordingly dismiss this -applica- 
tion. No “order ,as to costs as the res- 
pondent is not represented in this 
court. 7, waite 520 

Na Application dismissed. . 


à 


in the name- of 





LAHORE HIGH COURT. . 
Civil Revision Petition No. 379 of 1923. 
October 6, 1933 
CUBRIE, J. 
TIRATH RAM—Perrr. ONER 
. versus. 
HARBHAJAN SINGH—Oppostre Party. 
Uivil Procedure Code (Act V of 1908), s. 24— 
Pendency of one appeal in’ District * Court and 
another involving some question in High Court—Trans- 
fer of former to High Court, . 
Where one appeal is pending in the District Court 
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and another appeal in the High Court where the 
same question in: issue is under consideration 
and it will be~ absurd if contrary decisiona 
are arrived at, the, appeal pending in .the District 
Court may be transferred to the High Court., : 

C. R. P. from an order of the District 
Judge, Amritsar. 

Mr. Dev Raj Sawhney, for the Petitioner. 

Mr.M. C. Mahajan, for the Opposite 
Party. 

Order.—After hearing Counsel’ it ap- 
pears to me that it ‘would be more con- 
venient if this appeal were transferred to 
this court where the question of whether 
there wasor was not a settlement between 
the parties is already under consideration. 
Mr. ` Mahajan’s contention is- that the 
two matters are’ separate and the inquiry 
cannot take into consideration anything 


elicited or decided in the suit. However 
it would be absurd if two contrary 
decisions were artived at. I therefore 


transfer this appeal from the court of the 
District Judge, Amritsar, to this court. 
Parties to bear their own costs in this ap- 
plication. 
N. Application allowed.. 





ALLAHABAD HIGH COURT 
First Civil Appeals Nos. 80 and 76 of 1932 
August 31, 1933 
SULAIMAN, O. J. | AND Kine, J. 
BABU SINGH ‘anp OTHERS—DEFENDANTS— 
“APPELLANTS: 
3 VETSUS 
Musammat LAL KUER AND OTHERS — 
| PLAINTIFFS — RESPONDENTS 

Hindu Law—Joint family—Bequest -by a member 
—Legality of —Disposition of ‘his interest .. with 
consent of other “members—Validity of—Rule in 
Tagore v. Tagore—A pplicability of. 

A member of a joint Hindu family has no autho- 
rity to ‘make, a. testamentary disposition of the 
family” property. and such |a bequest of his 
is in no way birfding on the other members of 
the familyor their representatives. But where 
there is a consent of the co-sharersan' agreement 
for the devolution ‘of the estate after: the’ death of 
the co-sharers, though not in strict accordance with 
Hindu Law, is binding and operative. Consequently- 
in suctia case the rule prohibiting á bequst in favour 
of an unborn pérson would: not apply-and for the 
same reason the rule ’ ‘against a conditionál : grant of 
future interest in perpetuity in favour of ‘persons 
unborn would. be, equally inapplicable.. Calta 
Prasad: v.‘ Sri: Mahadeojt Birajman “Temple (1) and 
cabs Chand v. Anandi (2), relied ons [p. 638, col. 


2.) 
TO, A. form an order of the Sub-J wes, 


. Mainpuri, dated February 10, 1932. 


‘Mr. P. 
_ Messrs. N.P. Asthana and B.N 
for the Respondents. 


M, L. Verma, for the Appellants. 
N. Sahai, 
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Judgment.—This is an appeal by 
some of the defendants arising from a suit 
to recover arrears of arinuity as a charge 
onsome immovable property. It appears 
that one Himmat Singh had adopted a 
son, Ranjit Singh, and after the adoption 
Jhe executed a registered will dated March 
30, 1882, by which he provided that two 
of his daughters, Musammat Ganesh 
Kunwar and Musammat Lal . Kunwar, 
-should be. maintained out of .the profits 
of his property and they should be given 
‘Rs. 75 a year as an annuity each. He 
further provided that : a relation - of his 
named Lalta Singh should get an annuity 
of Rs. 32 a.year. He also specifically pro- 
vided ‘that these annuities should be..a 
charge .on. immovable Property consisting 
ofa 10 biswas share in village Satahin 
Dalippur., According to the finding of the 
lower Appellate Court’ Ranjit, Singh does 
not appear to have challenged the will 
although it is suggested on- behalfof tha 
‘respondents that he. died while still a 
minor. His. heirs and transferees do not 
appear to have challenged the will. : 

In 191l a suit was instituted by some 
of the legatees and their representatives 
for recovery .of the arrears of the annuities 
against the predecessors-in-title of the pre- 
sent defendants-appellants. -It is. now 
admitted before us that the appellants are 
the legal representatives of-the- defendants 
who were parties to: that: litigation. The 
plaintiffs in that suit had asked for the 
enforcement of the charge and the 
realisation of the amount of the arrears’ 
by sale of the property -on which they 
‘alleged that there was a charge under the 
will. The defendants at first disputed 
“the will, but ultimately there was a com- 
promise between the parties which was 
incorporated into the decree of the court. 
‘Under this compromise theparties agreed 
-that the will in -question- should: be 
declared to be proved with’ one exception, 
that the amounts of the annuities should 
be reduced from Rs. 75 to Rs. 25 each, 
so far as the daughters were concerned, 
“and from Rs. 32 to Rs. 10 so far as .Lalta 
. Singh was concerned, There was a further 
agreement that in case certain lands which 
were “fallow at the: time were brought 


_ under cultivation the legatées ‘would be 


entitled to get a half share in the rents. 
Ib is noteworthy 
Kunwar ‘and Ganesh Kunwar, the daugh- 
ters of Himmat Singh, were the- plaintiffs 
< but the defendants. were. the reversionary 
heirs of Ranjit Singh,. deceased, - 
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The present ‘suits have been filed; bY 
Bal Kunwar and the sons of Lalta Sing 
and by the sons of Ganesh Kunwar. Som® 
of the defendants are transferees or heirs 
of the original defendants to the suit of 
1911.. The court below has held that*the 
will was not void ab initioand it, was 
open to Ranjit, Singh to challenge it, but 
inasmuch as his heirs did not challenge it, 
on the other hand, they approved of ib in 
the suit of 1911, the will was quite valid. 
As regards the compromise decree the 
learned Judge is of opinion that it cannot 


operate as res judicata against the plaint- 


iffs’ claim. He has therefore decreed the 
suit, N t. a ots 
In appeal it is contended before us that 
the will of Himmat Singh was void „ab 
initio and was.,wholly.-inoperative and no 
rights under it. were validly created. No 
doubt it is stated: in the will itself that 
the property disposed: of was ‘the ancestral 
property of- Himmat Singh. It is also 
clear that atthe time he made the testa- 
mentary disposition he had the adopted son, 
Ranjit Singh, alive who, from.the date of 
adoption acquired an interest.as a cc-parce- 
ner in the ancestral property. A member of 
joint Hindu family, cannot, without the con-. 
sent of.the ‘other members, of the family, 
dispose of, his interest by will. He has 
no such-authority. As was observed by the 
learned Chief Justice in-the Full. Bench 
case of Lalta Prasad y, Sri Mahadeoji 


‘Birajman Temple’ (1), + at <p... °468* the 
karta of a joint Hindu family has np 


power to make a bequest of the family 
property, whatever power he may. have of 
making a gift inter vivos. because at the 
moment of his death his rights,pass to 
the. surviving members of the Hindu 


family and then there is a conflict between - 
.the right of survivorship -and the alleged 


right under, the will, and the right of 
survivorship prevails. The other learned 
Judges concurred in this view. Their 
Lordships of the Privy Council in’ the 
case of Lakhmi Chand v. Anandi (2), at p. 
614} approved of the view expressed by the 
Madras High Court that: ~ 

“its (the High Court's) reasons for making dis- 
tinction between a gift anda devise are that the 


ee ye 


co-parcener's power of alienation’ is founded on his 


: (FB)... 

(2) 95 Ind. Ons. 566; A IR 1926 PO 545-531 A 

123; 48A 313;24 A LJ 609; 430 LJ 513; 28. 

Bom L R910; 51 MI J 52; (1926) M W N 529;30 
W N5831 0 WNIOL@O. Te 


“Page of 42 All—[Hd.] 
. {Page of 24 A L J—[Hd] . ` 
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and that the title of his co-sharers by survivorship 
vesting in them at the moment of his death, there 
remains nothing upon which the will can operate,” 
But their Lordships pointed out that the 
case of the family arrangement contem por- 
aneously made and acted upon by all the 
parties would be different. and so would 


be the case where the other co-sharers of. 


the Mitakshara joint family had given 
their consent. 

Tt is therefore clear that Himmat Singh 
had no authority to make a testamentary 
disposition of the family property and that 
such a bequest of his was. in no way 
binding on the other members of the 
family or their representatives. Their 
Lordships of the Privy Council have also 
drawn a distinction between a case where 
there is a mere covenant for giving an 
annuity fo descendants, generation after 
generation and a case where a charge is 
created. In Rajah of Ramnad v. Sundara 
Pandiyasami Tevar (3), their Lordships in 
dealing with the contention that the crea- 
tion of a kind of perpetuity which the law 
did not allow or an attempt to create. a 
permanent relation which was impossible 
of creation could not be upheld, remark- 


ed: : els 
: “Whatever. might bs said about ‘that, if this 
agreement.lay in covenant, seeing that it lies in 
charge, there is no dificulty.in making it perpetual 
as long as there are lineal or collateral heirs of the 
-grantee and ia our view the District Judge and 
‘Sashagiri Ayyar, J., in the High Oourt were right 
in holding that this isa charge” f 

In that case also the charge had been 
‘created under a compromise of 1861' and 
a right to, ‘allowance was given to lineal 
heirs of.some of the persons named therein, 
Their Lordships did not. hold that such à 
provision created bya charge in any way 
offended against the rule in perpetuity. 
But as remarked above, Himmat Singh had 
no authority to dispose of the ‘joint family 
property by will. It is equally clear that 
he could not create a charge by will.’ He 
had power, with the consent. of the other 
members of the family, or in the case of 
a family settlement to create a charge by 


a transfer inter vivos but he could not 


validly create a charge onthe property to 
come into effect after his, own interest had 
ceased and the successor got the estate by 
right of survivorship and not as his heir. 
We must accordingly hold that under the 
will of Himmat Singh no valid charge was 
in fact created on this property, and that 

(3) 19 Ind. Cas. 704; A I R 1918 P O 156; 461 A 
64; 42 M 581; 17 AL J 153; 36 ML J 164;23 0 


W N 549; 29 OL J 551,25 ML T 400; 21 Bom; L 
R 885; (1919) M. W N 511; 10 L W 322 (PO), 
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the will was therefore wholly inoperative 
against the heirs and future transferees. ` 

The next question is whether the position 
has been altered in view of the compromise 
of 1911. The parties to the present suits 
are either the parties themselves or the 
representatives of those in the previous 
sult. There can be no doubt that the 
compromise decree is binding on both parties. 
At that time the estate of Himmat Singh 
had become vested in some of the defend- 
ants and it was open to them to create a 
fresh charge on that property even though 
that charge was to remain subsisting for 
generations. Their Lordships of the Privy 
Council in the case of Lakhmi Chand v. 
Anandi (2), although holding ‘that a will 
by a member of a joint Hindu family of 
his co-sharers’ interest was not a valid 
devise, held that.where there had been a 
consent of the ‘co-sharers an agreement for 
the devolution of the estate after the death 


- of the co-sharers, though not in strict ac- 


cordance with the rules of Hindu Law, was 
binding and operative. To such, a case 
the rule laid down ‘in Jatindra Mohan 
Tagore v. Ganendra Mohan Tagore: (4), 
prohibiting a bequest in favour of an 
unborn person would not apply and for the 
same reason the rule against a conditional 
grant of future interest in‘pexpetuity in 
favour of persons unborn laid dowh in 
Chandi Churn Barua v. Sideswari (5), 
The next question is whether on a’ true 
interpretation of this compromise ‘decree 
a fresh charge was intended to be Great- 
ed. The language is somewhat vague but 
we have no doubt in our minds that’ the 
parties intended to uphold the willin all 
its particulars with one modification as to 
the reduction in the amounts of annuities 
that were payable as already indicated 
above. At that time the defendants were 
successors to Himmat Singh. If they want- 
ed to take up the position that the will 
was unenforceable against subsequent heirs 
and transferees they would not have 
entered into the compromise. By accept- 
ing the will and agreeing that it should 
be upheld, they necessarily agreed that the 
charge so created under the will for, the 
annuities «mentioned should be continued. 
and should be effective as against the prop- 
erties mentioned therein. We therefore 
think that there’ was. nothing, illegal in 
their agreeing by a fresh compromise to“ 
(4;9 Beng LR 377; I A Sup. Vol. 47;18W R 
359; 2Suthér 692; 3 Sar. 8&5 (P. O) : -> s 
(5)16 O 71; 15 I A 149; SSar, 231 (P 0}. | 


b40 
create suth a charge or agreeing that the 
charge though previously created invalidly 
should thenceforward be continued. 

Tt has been found by the lower Appellate 
Court that the appellants before us had pre- 
vious notice of thischarge. The charge is 
therefore’ enforceable against them. The 
decree of the lower Appellate Court is right 
andthe appeal is dismissed with costs. The 
cross-objections are not pressed and are 
dismissed with costs. 

N. Appeal dismissed. 


ame 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 
77 of 1933 
October 16, 1933 
DALIP SINGA, J. 
RAHIMAN— APPELLANT 
versus 
NAGAR MAL AND ANoTHER— RESPONDENTS. 
Provincial Insolvency Act (V of 1920), ss. 47, 59— 
House of agriculturist insolvent—Power of Official 
Receiver to sell—Insolvent residing in house as lessee 
—House, if vests in Official Receiver—Civil Procedure 
Code (Act V of 1908), s., CO — Occupied’, significance 


imaeh ordinarily the Official Receiver can 
sell the equity of redemption ofa mortgaged prop- 
erty, where the property is the house of agricul- 
turist,he cannot sell it, as under s.60, Civil Pro- 
‘cedure Code; it does not vest in him Section 47, 
-Provincial Insolvency Act, does not empower the 
mortgagee to authorise the Official Receiver to 
sell property not vested in him. Even where the 
house is one in whichthe agriculturist insolvent is 
‘residing not ‘as owner but as lessee, the house cannot 
‘be sold, as the word used in s. 60, Civil Procedure 
Oode, is ‘occupied, which implies a physical fact, and 
not ‘possessed”. ES 

Malik Mohammad Amin, for the Ap- 
pellant. ‘ . 

Mr. C. L. Aggarwal, forthe Respondents. 

Judgmeént.—The ‘only question in this 
case is whether the Official Receiver’ can 
sell the mortgaged property. No doubt 
ordinarily he can gell the equity of re- 
demption but thafis because all property 
of the insolvent -vests in him. But in 
this case‘according to the provisions: of 
s. 60; Civil Procedure Code, the house of 
an agriculturist : does not vest in the 
Official Receiver and] do not see how he 
‘can sell property which does not vest in 
him. Section 47 dées not empower the 
mortgagee to authorise the Official Receiv- 
er tosell property not vested in him. It 
is next contended that the house is now 
occupied by ‘the agriculturist not as owner 
but as lessee and hence the property does 
vest in the Official Receiver. The ‘word 
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used however is “occupied” which seems to 
be a physical fact and not “possessed” 
which might ` introduce difficulties. I do 
not decide the question whether the 
mortgagee has other remedies against the 
property by way of a regular suit or other- 
wise. I accept the appeal and hold that 
the house cannot be sold by the Official 
Receiver, 
N. Appeal allowed, 


manara, 


LAHORE HIGH COURT 
Second Civil Appeal No. 244 of 1933 
November 9, 1933 
* BHIDE, J. 
RATTAN CHAND—Deranpanr 
-~ APPELLANT 
versus 
LAL CHAND—P.aintirs—RzsponDENT. 

Injunction—Agreement between parties that certain 
windows were not to be closed by defendint—Inter- 
pretation—Burden of proof—Finding that room was 
lighted—Relief for injunction, if can be granted— 
Damages, right to—Consideration of other sources 
of light—Propriety of —Dimunition of light—Whether 
sufficient to grant injunction 

The) plaintiff sued for a mandatory injunction 
requiring defendant to demolish his house so as not 
to block the windows in his rooms and alleged that - 
the defendant was not entitled’ to use the western 
wall of the plaintifs house for lateral support aa 
he had done The plaintiffs vlaim was based on 
a mutual agreement which had been executed between 
the parties and which merely said that the defendant 
was not to close the windows in question; . 
- Held, that it did not appear that the parties could 
have intended that the defendant would not erect 
any building at all in front of the plaintiff's house, 
the area belonging to the defendant being very 
small and that there was no such diminution of 
light or air in respect of the’ windows as would 
entitle the plaintif- to relief. Gur Prasad Mukerji 
v, Bishun Dut (1), relied on. , : 
tẹ Held, also, that the plaintiff would not be entitled 
to damages unless he was able toshow that he was 
prevented from getting the quantity of light or air 
which is required for the ordinary purposes of 
inhabitancy or busimess as the case may be, accord- 
iag to the ordinary notions of mankind, Peter Charles 
Eurnest Paul v. Robson (2), reliedron, 

The court is entitled, in such cases, to take into 
consideration other sources of light The fact that 
there has been some diminution of light is not 
sufficient to justify an award of damages or relief 
by injunction. : . 4 
_§.C,A. from the decree of the Additional 
District Judge, Lyallpur, dated November 
21, 1932, modifying that of.the Subordinate 
Judge, Fourth Class, Sheikhupura, dated 
August 22, 1932. -: ; 

Mr. Muhammad Hussain, for the Appel- 


lant. 
Mr: V. N. Sethi, for the Respondent. 
Judgment.—The plaintif sued in this 
case for a mandatory injunction requiring 
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defendant to demolish his house so as 
not to block the windows in his rooms 
marked as R 1 and R 2 in the plan. 
The plaintiff also alleged that the de- 
fendant was not entitled to use the western 
wall of plaintiff's house for lateral support 
as he had done. The plaintiff's claim was 
based on a mutual agreement which had 
been executed between the parties. The 
courts below have held that the agreement 
merely meant that the plaintiff was en- 
titled to as much light and air through 
the windows as he would have been, ifhe 
had obtained a prescriptive right of ease- 
mént thereof and using this test found that 
there was no such diminution of light or air 
in respect of the windows in the room R 2 
as would entitle the plaintiff to ielief, but 
that he was entitled to relief in respect 
of the window in R 1. As regards the 
question of lateral support the trial Court 
held that the western wall was not joint 
as alleged by the defendant but it did 
not consider that plaintiff was “entitled to 
any relief according’to law. On appeal 
the’ learned Additional District Judge ag- 
reed with the findings of fact of the trial 
Court in respect of the windows in R 1 
and R 2, but was of opinion that though 
plaintiff was not entitled to an injunction 
in respect of R 2 he should get damages 
as there was some diminution of light owing 
to the defendant's building. He accordingly 
awarded Rs. 200 as damages in respect of 
the windows in room R 2. As regards 
the window in the room R 1 the trial 


Court had given no specific direction as to. 


what portion of the defendant's house was 
to be demolished in order to give plaint- 
iff the.light and air to which he was 
found to be entitled. -The learned Addi- 
tional District Judge therefore directed that 
a portion 6 feet wide and 12 feet long in 
front of the window should be demolished. 
The learned Additional District Judge con- 
sidered it unnecessary to give any finding 
as to ‘the lateral support from the western 
wall as he was of opinion that the issue 
framed on that question was unnecessary. 
From the above decision of the Addi- 
tional District Judge the defendant has filed 
a second appeal while plaintiff has - filed 
cross-objections. It was urged on behalf 
of the defendant-appellant that- the learn- 
ed Additional District Judge having found: 


that there was no appreciable diminition 


of light or air in the room R 2, lie was 
not justified in awarding a sum of Rs. 200 
. as damages. It was further urged. that 


the order passed by the learned Judge-as: 
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regards demolition of a portion 6’ x 12/ in 
front. of R l was arbitrary and unjust 
and based on no evidence. On behalf of 
the plaintiff-respondent on the other hand, 
it was urged that the interpretation placed 
upon the agreement by the courts below 
was not correct and that the plaintiff was- 
entitled to an injunction even, in respect 
of the windows in R 2, that the order as 
regards R 1 was proper and that the 
plaintiff should also have been granted 
relief in respect of the lateral support from 
his western wall. 

The first point for decision is the inter- 
pretation to be placed on the agreement 
between the parties. . The agreement is 
somewhat vague as ib merely. says. that 
the defendant was not to close (band karna) 
the windows in question, But considering 
all the circumstances it does not appear 
that the parties could haveintended that the 
defendant would not erect any building at. 
all in front of the plaintifi’s house, the area 
belonging to the defendant being very 
small. The interpretation placed upon the: 
agreement by the courts below seems-to be: 
in accord with the view taken by the, 
Allahabad High Court in respect of a 
similar agreement in Gur Prasad Mukerji 
v. Bishun Dut (1) and I see-no good ground- 
for interference with ine finding i in second. 
appeal. 


~ As regards the danna of Bs. 200 Me 
ed by the learned Additional District Judge 
Lam unable to find any justification ` for’ 
the same on the’ findings arrived” at’ by’ 
him. The learned . Additional District J udge 
agreed with the trial Court that the room. 
R 2 was ‘sufficiently lighted otherwise. 
This being the case, I am unable ‘to see 
why any damages should have been al 
lowed at all. As pointed out in Peter Char- 
les Earnest Paul v. Robson (2), a Plaintiff is 
not entitled to relief in such ‘cases unless’ 
he is able to show that he is’ preventéd’ 
from- getting the quantity ‘of light or air, 
which is required for the ordinary purposes 
of inhabitancy or business as the case may 
be, according to the ordinary notions of 
mankind. Now the finding of the learned 
Additional District Judge in this case, 
(as I understand it) was that the ‘room was 
sufficiently lighted. There were two with- 
dows in R 2 and one of these was. block- 


(1) 79 Ind. Cas. 349: A. IR. 1924 All. 816; L. RGA 
262 Oiv. 

" (2) 24 Ind. Cas. 230; 42 0 46; 12 A L J 1163; 186 
W N 933; 27 ML J 117; 1 E W 561; 16M Lid 204; 
(1914) M W N 631; 16 Boni. L E 803;- ‘20: .9 LJ J 553; 
ALIA 180 (PL.O,)# 4 


~ 
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ed tothe extént of a lew inches only. The 
courts have also found that there were 
other sources of light from doors and win- 
dows. Some of these adjoined a lane while 
others opened into a courtyard of the plain- 
tiff himself. Taking all these facts into con- 
sideration the courts found that the room 
R 2 was sufficiently lighted. The learn- 
ed Counsel for the plaintiff-respondent con- 
tended that the courts below were not 
justified in taking into consideration other 
sources of light. But this contention does 
not appear to be correct (see Peacock on 
the law relating to Easements in British 
India, 3rd Edition, p. 100). The learned 
Additional District Judge has remarked 
that there was some diminution of light, 
but this is not sufficient. On the finding 
of the courts below, the room R 2 being 
still sufficiently lighted, there was no ac- 
tionable nuisance in respect thereof and 
consequently it would seem that the plain- 
- tiff was not entitled to any relief, either 
by way of injunction or damages. If the 
learned Additional District Judge had found 
that the room was not sufficiently lighted 
and had considered damages to be a more 
appropriate relief than injunction in the 
circumstances of the case, the position 
would have been different. But this is not 
what the learned Judge found. 

As regards the room R 1, it is conced- 
ed by the learned Counsel for the plain- 
tiff-respondent that there is no evidence on 
the record to support the learned Addi- 
tional District Judge's order and it is not 
possible to say whether it is necessary to 
order the demolition of the portion of the 
house mentioned in his judgment or de- 
molition of a smaller portion will meet 
the requirements of the case. The con- 
tention of the learned Counsel for the ap- 
pellant is that demolition of a much small- 
er portion would have sufficed. This mat- 
ter cannot, I think, be decided without a 
proper inquiry through a Local Commission- 
er, and the case will have to be remanded 
for the purpose. 

As to the last finding viz, lateral support 
from the western wall, it is not clear why 
the learned Additional District Judge con- 


sidered the issue on the point unnecessary. ` 


The defendant apparently claimed to use 
the wall for support on the ground 
that it was joint butthe finding of the trial 
Court was against him. The learned Addi- 
tional District Judge gave no finding on this 
point. If the Additional District Judge 
comes to the same finding as the trial Court 
he will have to consider whether the de- 


Pa 
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fendant has taken any support from its 
whether he was justified in doing so ac- 
cording to law, and if not what relief he is 
entitled to. 

I accept the appeal and the cross-ob- 
jections in part and setting aside the 
order as to damages remand the case for 
redecision as regards the relief in respect 
of the window in.R 1 and the lateral 
support from the western wall of the plaint- 
iffs house in the light of the above re- 
marks. The appellant and respondent will 
get half their costs in this court. 

N. Order accordingly. 
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Hindu Law—Joint family—Father adjudicated 
inselvent—Shdres of joint sons, whether vest in the 
Receiver—Receiver'’s power to seize a son's share and 
sell itin order to satisfy debts payable by father— 
Provincial Insolvency Act (V of 1920), 83,2 (1) (d), 28 
(2), 659—Property, meaning of. 

When a joint Hindu father governed by the 
Mitakshara . Law is adjudicated an insolvent, his 
joint sons’ shares do not vest in the Receiver, even 
if the debt payable bythe father is one which it is 
the pious duty ofthe sons to pay. Sat Narain v, 
Behari Lal (5), followed. Shripad v. Basappa (6, 
relied on. Anand Prakash v. Narain Das (1), 
referred to. [p. 644, col 2.] 

It is open tothe Receiver ininsolvency to seizea 
son'a share an’ sell it in order to satisfy the debts 
payable by the father assuming that the debt payable 
by the father is one which it is the pious duty of 
the son to pay Brij Narain v. Mangla Prasad (7), 
applied. [p. 644, col, 2] 

Per Allsop, J.—The legislature by enacting s. 2 
(1) (d), Provincial Imsolvency Act, intended merely 
to make it clear that certain rights, or interests, 
which mightordinarily not be included, within the 
termof “property” would be sc included ifthe 
insolvent had a disposing powerin respect of them 
which he might exercise for his own benefit, [p. 
648, col 2.] , : 

M. C. A. against an order of the District 
Judge, Fyzabad, dated December 16, 1981. 


Order of Reference to a Full Bench. 


Raza and Smith, JJ.—(Mareh 27, 1983) 
-~This is an appeal-from an order of the 
learned District Judge of Fyzabad, dated 
December 16, 1931, dismissing the petition 
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of objections filed by the appellant in a case 
19905 the Provincial Insolvency Act (V of 

The facts relevant to this appeal may be 

shortly stated. 
_ The appellant, Sidheshwar Nath, (minor), 
18 one of the three sons of one Ajodhya 
Nath who was adjudged insolvent on 
October 10, 1930. Pandit Deokali Din, Vakil 
of Sultanpur, was appointed the Receiver of 
the insolvent’s property. . , 
_,Ajodhya Nath, insolvent, and his sons 
iive jointly as members of a joint Hindu 
family. They possess joint family pro- 
perty (zemindari etc.) in different villages 
in the Sultanpur District, 

The Receiver proceeded to sell the entire 
joint family property, and then the appel- 
lant filed his petition of objections, which 
was: dismissed by the learned Judge on 
December 16, 1931. ; 

It is not disputed in this case that the 
whole of the property in the insolvent’s 
mame or possession is joint ancestral pro- 
perty in which his sons have shares as co- 
parceners. It is also not disputed that the 
debts contracted by Ajodhya Nath, insol- 
vent, were not tainted with illegality or 
immorality. 

The learned District Judge framed three 
issues and found as follows: — 

(1). The objector is not entitled to have 
a partition of his share effected by the 
Insolvency Court. It is not expedient or 
necessary to order a partition of the joint 
family property in possession of Ajodhya 
Nath, insolvent, which is now in possession 
of the Receiver. : 

(2). As partition is not allowed, the ques- 
tion of the extent of the share of the 
objector and the shares of his brothers, 
mother and grandmother does not arise 
and need not be decided. 

(3). The Receiver is entitled to dispose of 
all the saleable interest of the insolvent in 
the joint family property, including the 
shares of the insolvent’s sons. 

The question involved in the third issue 
is the only question which has been serious- 
ly discussed at the hearing of the appeal 
before us. 

In deciding the question under considera- 
tion the learned District Judge has relied 
on the following authorities :— | 

Anand Prakash v. Narain Das (1) and 
Bankey Lal v. Durga Prasad (2). : 


(1) 135 Ind, Oas. 119; 53 A 239: A I R 198t All, 162; 
(1931) A L J 129; Ind. Rul. (1932) All. 7(F B. 

(2) 135 Ind. Oas, 139; 53 A 868; A I R 1931 All. 512; 
(1931) A L J 917; Ind. Rul, (1932) All. 27 (F B). 
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It was held in Anand Prakash's case (1), 
that where the father, who was the manager 
of a joint Hindu family owning ancestral 
property, was alone declared insolvent, and 
his minor sons, having failed to prove, that 
their father's debts were tainted either 
with illegality or immorality, were under 
a pious obligation to discharge those debts, 
the interests of the sons in the joint estate 
did not vestin the Receiver upon the father’s 
insolvency but it was open to the receiver in 
insolvency to seize the sons’ shares and. sell 
them in order to satisfy the debts payable 
by the father. 

It was held in Bankey Lal's case (2), that 
if the members of a joint Hindu family; 
governed by the Mitakshara Law, choose to 
divide the family property and to separate 
without making any arrangement for the 
payment of the family debts, a creditor of 
the father is entitled to proceed against the 
separated shares given to the sons and 
grandsons ‘of the father, to enforce the 
payment of the debt, it being taken for 
granted that the debt is one which it is the 
pious duty ofthe sons.and grandsons to 
pay and the Receiver in insolvency of the 
father, can proceed in the Insolvency 
Court without recourse.to a suit, against 
the shares received by the sons and grand- 
sons of the insolvent father or grandfather 
to pay the same. Where a simple money 
debt, binding on the entire family, re- 
mains unpaid and the members of the 
family enter into a partition without making 
any provision for the payment of the family 
debt, the creditor may. enforce payment of 
his debt by proceeding against the pro- 
perties received by partition by the several 
members of the family, and it is open’ to 
the Receiver, in the case of insolvency of the 
principal members of the family, to seize 
the property received by the other members 
of the family not declared insolvent, to pay 
the family debts. When the managing 
member of a joint Hindu family is adjudi- 
cated an insolvent on-debts contracted as 
managing member, and other members of 
the joint Hindu family bring a suit for . par- 
tition subsequent to the application in 
insolvency, the decree for partition does not 
prevent the Receiver from selling the pro- 
perty allotted to.members of the: family 
other than the insolvent. In this case, 
Mukerji, J., in a separate judgment, agreed 
with the conclusions of the Full Bench 
except to this extent, that he was of opinion 
that it was not open to the Receiver, in the 
case of insolvency of any member. of a 
family, not being the father, whether he 
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be the.manager or not, to proceed in the 
insolvency proceedings without recourse to 
a suit against the shares of the non-insol- 
vent members of the family to pay the family 
debts. 

It is clear that these rulings fully support 
the view taken by the learned District 
Judge. 

We may refer to another case of the 
Allahabad High Court which was decided 
in January, 1932. Thisisthe case of Sita 
Ram v. The Receiver of the Estate of Ram 
Prasad (3). It washeld in that case that 
where property in the hands of Hindu sons, 
can be made available for payment of the 
father’s debts, the Receiver of the father is 
sntitled to attach and sell the property but 
he has no right to dispossess the sons of 
the insolvent from the properiy in their 
possession. It was also observed in that 
case that 
“in the reported cases, sometimes the word “ seize ” 
has been used and sometimes the word “ attach,” 


but they have been indifferently used to express the 
same ides.” ` 


In Fryam Keshav Prasad v. Basant 
Kumar Mukerji (4), 1t was held by a Bench 
of this Court, of which one of us was a mem- 
ber, that where the father of a joint Hindu 
family, governed by the Mitakshara Law, 
is declared an insolvent, the whole of the 
co-parcenary property of the family does not 
vest in the Receiver. This decision was 
based on the decision of their Lordships of 
the Privy Council in Sat Narain v. Behari 
Lal (5), Though Sat Narain’s case (5), was 
a case under the Presidency Towns. Insol- 
vency Act of 1909, their Lordships had 
based their conclusions largely on. the 
definition of the word ‘‘ property ” in s. Z (e) 
of the Act. In s. 2 (d), of the Provincial 
Insolvency. Act of 1920, the definition 
of property.” is word for word the 
same. It “includes any property over 
which or the profits of which any person 
has a disposing power which he mag 
exercise for his own benefit’. Section 17 
ef the Presidency Towns Insolvency Act 
corresponds to s. 28 (2) of the Provincial 
Insolvency Act. Section. 52 of the Presi- 
dency Towns Insolvency Act describes 
the insolvent’s. property which is divisible 
amongst his creditors. The. Provincial 

3) 137 Ind. Cas. 785; ; 2 
AN Ind, Rul. (1932) att 3057 satanic aie 

(4) 123 Ind. Cas. 61; 6 O W N 977; A IR 1930 Oudh 


86; Ind Rul (1920) Oudh 157; 2 Luck.248. 

(5) 84 Ind. Gas. 83; 521 A 22 $3, A LJ 85: 47 
MLJ857;100 & A L R 1232: ALR 1995P Oils: 
(1925) MWNi:GR6 A (PC) 1; 26 PL RSI 
27 Bom, ly R: 135; 2L L W 375; 1 ‘Lah, Cas, S(O T 
O: W N.916; 6.1.1; 29 OW N 797 (PO), 
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Insolvency Act (Aét V of 1920) states 
what is and what is not considered to be 
the property of an insolvent under the 
Provincial Insoivency Act [s. 2 (d)]. The 
following observations were made by their 
Lordships of the Privy Council in Sat 
Narain’s case (5): 

“Itis true thats.17, of the Act of 1902, provides 
that on the making of an order of adjudication “the 
property of the insolvent” shall vest in the official 
assignee and shall become divisible among his 
creditors, and that by s.2, “property” is defined as 
including any property over which any peison has 
a disposing power which he may exercise for his 
own benefit: and it may be said that a Hindu 
father's power to sell the joint property, and apply 
the proceeds to the payment of his debts, is such 
a power. Hub the detinitions in s 2 are oaly to 
apply ‘unless there is scmething repugnant in the 
subject or context’; and it is necessary therefore to 
consider the effect of the definition of “property” 
contain:d in that section in relation to the subject- 
matter which is being dealt with, and the other 
sectious of the Act. Now, as to the subject-matter, 
namely the joint property of an undivided Hindu 
family, it is certainly a startling proposition that 
the insolvency of one member of the family should, 
of itself, and immediately take from the jother male 
members of the family, their interests in the joint 
property and from the female msambers, their right 
to maintenance, and transfer the whole estate to an 
assignes of the insolvent for the benefit of his 
creditors, The father’s power to dispose of the 
joint property is not abssliite, but conditional on 
his having debts which are liable to be satisfied 
out of that property; and s,2 seems to contemplate 
an absolute and unconditional power of disposal .. 
kanane + merere erea a tlaVving regard to these considerations 
and to the scope of the Act, their Lordships are 
satisfied that if was not the intention’of the Act 
that on the insolvency of a father, the joint property 
of his family should at onéé vest in tbe assignee, 
It may be that,‘ under the provision: of 3.4”, orin 
some other way, that property may, in a proper 
casa, be made, available for payment of the tather's 
just debts: but itis quite a different thing to say 
that by virtue of his insolvency alone it. vests in 
the assignee, and no such provision should be read 
into the Act.” “°. ` 

In Shripad v. Basappa (6) MacLeod, ©. J., 
remarked as follows :— i 

"Speaking for myself, [do not think that when the 
manager of a joint Hindu family is adjudicated 
insolvent, the power which he had before his 
insolvency to dispose of family estate for proper 
purposes, must be considered as vesting in. the 
Kteceiver or Official Assignee.” , 

Thus this case is an authority for the pro- 
position, that in the case of the insolvency 
of'a father, the power which he had 
before his insolvency to dispose of the 
family estate for proper purposes does not 
vest in the Receiver. 

It is noticeable that there is no section 
in the Provincial Insolvency Act corres- 
ponding to s. 52 (2) (b) of the Presidency 
Towns Insolvency Act, according to which 
the property of the insolvent comprises 

(6) dy Ind, Cas, 996; 49.B. 725; 27 Bom, L R 934; 
ALR 1925 Bom, 416, h 
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“the capacity to exercise and to take proceedings 
for exercising all such powers in or over or in 
respect of property as might have been exercised by 
the insolvent for his own benefit at the commence- 
ment of his insolvency or before his discharge.” 

The question arises, when the word “prc- 
perty”, which has been defined in s. 2 (d) 
of the Provincial Insolvency Act, has 
been used in s. 28 of the Act—has the 
Receiver any right to deal with the un- 
divided sons’ shares in exercising his 
power under s. 59 of the Act? Under 
's. 59 of the Provincial Insolvency Act the 
powers and duties of the Receiver have 
been: enumerated, which include, amongst 
others, the power to sell all or any part 
of the property of the insolvent and to 
institute, defend or continue any suit or 
other legal proceedings relating to the 
property of the insolvent. The power of 
the Receiver to attach and sell the son's 
property is not supported by the express 
text of the Provincial Insolvency Act. 
Their Lordships of the Privy Council 
seem to have been of opinion in Sat 
Narain’s case (5), that s. 2 (e) of the 
Presidency Towns Insolvency Act, the 
wording of which is the same as that of 
5: 2 (d) of the Provincial Insolvency Act, 
contemplates only an ‘‘absolute and un- 
conditional power of disposal”, which a 
father’s power is not, as it depends upon 
thé existence of debts liable to be satisfied 
out of the son’s share. 
stances the question arises, is s. 28 by 
itself enough to vest that power in the 
Receiver as a species of property belong- 
ing: tothe father ? 

We need not refer to other authorities in 
detail, as almost all of them have been 
referred to in the Full Bench case of 
Anand Prakash v. Narain Das (1). Their 
Lordships of the Allahabad High Court 
referred to the principle of “stare decisis’, 
in deciding Anand, Prakash's case (1), but 
we arenot aware of; and have not been 
referred to any clear decision of this court 
on the points under consideration. 

In view of the fact that the questions to 
be decided in this case are of general 
‘importance, and are questions on which 
there is divergence of judicial pronounce- 
ments it is desirable that they should be 
referred to a larger Bench for decision. 
We therefore refer the following points 
for decision to a Full Bench unders. 14 (1) 
of the.Oudh Courts Act :— < 

(I) When a joint Hindu father, governed 
by the Mitakshara Law, is adjudicated an 


insolvent, do his joint’ son’s shares vest in, 


the Receiver, (assuming that the debt 
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payable by the father is one. which it is 
the pious duty of the sons to pay) ? 

(2) Is it open to the Receiver in insolvensy 
to seize a son's share, and sell it in order 
to satisfy the debts payable’ by the father 
(assuming that the debt payable by the 
father is one which it is the pious duty of 
the son to pay) ? 

(3) If the Receiver in Insolvency cannot 
proceed against the son’s share (in the 
aforesaid circumstances), has the Receiver 
any, and ifso, what remedy, against the 
son’s share in the joint family property ? 

Mr. P. N. Chaudhri, for the Appellant. 

Mr. Ghulam Hasan, for the Respondent, 

Judgment of the Full Bench. . 

Wazir Hasan, C. J.—(October 25, 1933.) — 
The facts of the case and the considerations’ 
which have: given rise to this reference are 
stated in the order of my learned brothers 
Raza and Smith, JJ., dated March 27, 1933, 
and I do not propose to repeat them. Threé 
questions have been settled by my learn- 
ed brothers for decision by the Full Bench. 
They are as follows :— 

(1) When a joint Hindu father, governed 
by the Mitakshara Law, is adjudicated an 
insolvent, do his joint sons’ shares vest in 
the Receivér (assuming that the debt pay- 
able by the father is one which it is the 
pious duty of the sonsto pay) ? 

(2) Isit open to the Receiver in Insolvency 
to seize a song share, and sell it in order 
to satisfy the debts payable by the father 
(assuming that the debt payable by the’ 
father is one which it is the pious duty of 
the son to pay)? 7 

(3) If the Receiver in Insolvency cannot 
proceed against the son’s share (in the 
aforesaid circumstances), has the Receiver 
any, and if so, what remedy against the 
son's share in the joint family property? 

In my opinion there is noroom for any 
serious doubt as to what should be the 
answer to the first question. It should be 
in the negative. This answer according 
to my judgment, is wholly covered by 
the decision of Their Lordships of the 
Judicial Committee in the caseof Sat 
Narain v. Behari Lal (5). It was contended 
however that though the son’s interest in 
the family estate may not be “property” 
according to the decision of Their Lordships 
of the Judicial Committee in the case 
just now cited yet the father’s power to 
alienate his son’s co-parcenary interest for 
the satisfaction of his own legitimate debts’ 
is ‘property” and as such it would vest 
in.the Official Assignee within . the meaning: 
ofs. 28 of the Provincial Insolvency Act 
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(V of 1920). In support of this contention 
reference was made to certain observa- 
tions of Mukerji, J.. in the case of Anand 
Prakash v. Narain Das (1). J am unable 
to accept this argument as correct. It 
seems tome thatit will serve no useful 
purpose to search for the juristic meaning 
of the word “property” which meaning of 
course would include incorporeal heredita- 
ment and it may well be held that this 
right of the father is incorporeal heredita- 
ment; nor will it serve, i 
any useful purpose toconsider the strict- 


ly legal conception of a joint Hindu family’ 


under the law of Mitakshara and thereby 
deduce a meaning of the word “property” 
as including the father’s right to alienate 
the whole of the family estate to satisfy 
his own legitimate debts. In my judg- 
ment the word “property” in s. 28 must 
be given the same meaning which the Act 
gives in s. 2. J think the decision of 
their Lordships of the Judicial Committee 


in Sat Narain’s case (5), is clear on this point 


also, Their Lordships say :— 


“The father’s power to dispose of the joint pro-` 


perty is not absolute but conditional on his having 
debts which are liable to be satisfied out of that 
property; and 8. 2 seems to contemplate an 
absolute and unconditional power of disposal ” 
The view which I take is also supported 
by the observations of MacLeod, ©. J., in 
the case of Shripad v. Basappa (6) The 
learned Chief Justice said :— ` 
“Speaking for myself, I do not think that when 
the manager of a joint Hindu family is adjudicated 
insolvent, the power which he had before his insol- 
vency to dispose of family estate for proper purposes, 


must be considered as vesting in the Receiver or 
Official Assignee ™ 


“Property” in s. 2 is defined as “any property 
over which or the profits of which any person has a 
disposing power which he may exercise for his own 

enefit, 


Is it possible to hold that such a right 
of a.Hindu father is one which he can 
dispose of ? Can he alienate this right? I 
think there can be little doubt that the 
answer to this question must be in the 
negative; and, if that is so, then the right 
is one over which the father has no dispos- 
ing power. 

It must be held that forthe purposes of 
the Provincial Insolvency Act the Receiver 
is clothed with the creditors’ right to re- 
cover by legal process the debts due from 
the insolvent. His remedy for such a relief 
will arise after the proof of the debt in 
the Insolvency Court. Under ordinary 
circumstances an assignee of the debt will 
have toobtain a decree of the court aga- 
inst the father and, if the debt is not for 
an immoral purpose it will be open to 
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such a decree-holder to attach and sell 
the whole of the family estate in execu- 
tion proceedings upon that decree: See 
the second rule laid down by their Lord- 
ships of the Judicial Oommittee in Brij 
Narain v. Mangla Prasad (7). But having 
regard tothe provisions of the Insolvency 
Act the Receiver cannot institute a suit 
against the father in the ordinary course 
and obtain a decree therein. Such being 
his legal disability I think that the proof 
of the debt in the Insolvency Court and 
remedies open to him for the recovery of 
that debt under the Insolvency Act must 
be substituted for a decree of court and 
execution proceedings thereon in the rule 
laid down by their Lordships of the Judi- 
cial Committee in Brij Narain v. Mangla 
Prasad (7). My answer to the second 
question therefore is in the affirmative. 

As I have answered the second question 
in the affirmative the third question does 
not arise. i 


Srivastava, J.—(October 26, 1988)—The 
first question which has been referred to us 
for decision is that when a joint father 
governed by the Mitakshara Law is: ad-. 
judicated an insolvent do his joint sons’ 
shares vest in the Receiver (assuming that 
the debt payable by the father is one 
which it is the pious duty of the sonsto pay). 

Section 28 ofthe Provincial Insolvency. 
Act provides that on the making of an 
order of adjudication “the whole property. 
of the insolvent shall vest’ in the court 
or in the Receiver and shall become divi- 
sible amongst the creditors. The simple 
question therefore is whether the joint 
sons’ shares can be regarded as part of 
the property of the insolvent. The word’ 
“property” has been defined ins. 2 cl. (d) 
as property over which or the profits of which 
any person has a disposing power and 
which he may exercise for his own benefit. 
The provisions of the Provincial Insolvency 
Act (V of 1920) are in pari materia with 
the provisions of the Presidency Towns 
Insolvency Act (IIL of 1909). The defi- 
nition of the word “property” given in 
s.2 cl. (e) of the last mentioned Act.. 
is identically the same as that given in 
the Provincial Insolvency Act. Their Lord- 
ships of the Privy Council in Sat Narain 
v. Behari Lal (5) had occasion to construe 
the meaning of the word ‘property’ as 

(7) 77 Iud Oas 689: 511 A 129; 21 A L J 934; 
46M LJ23:5 PLT 1; 28 0 W N 253; (1924) M 
WN 6°; 19L W7?;2 Pat, LD R4l:10 O&A LR 
82; A I R192 P O80; 33M L T 457; 46 A 95; 26 - 


Bom LR500:1L0L3 107730 WN 48; 410L J 
232 (P 0). ` 
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used in the Presidency Towns Insolvency 
Act. 
as follows:— 

“Now, as to the subject-uatter, namely, the joint 
property of an undivided Hindu family, itis cer- 
tainly a startling proposition that the insolvency 
of one member of the family should of itself and 
immediately take from the other male members of 
the family their interests in the joint property and 
from the female members their right to mainten- 
ance and transfer tha whole estate to an assignee 
of the insolvent for the benefit of his creditors. The 
father's power to dispose of the joint property is 
not absolute but conditional on his having debts 
which are liable to be satisfied out of that prop- 
erty; and s. 2 seems to contemplate an absolute 
and unconditional power of disposal.” 

These remarks of their Lordships must 
therefore be accepted as authoritative for our 
guidancein construing the word “property” 
as used in the parallel enactment, the 
Provincial Insolvency Act. It is ob- 
vious that the father has not an absolute 
and unconditional power of disposal over 
his joint sons’ shares in the family pro- 
perty; his power of disposition is subject: 
to the condition that the debts incurred 
by him were not for an illegal or immoral 
purpose. It follows therefore that the ux- 
divided interest of the sons in the joint 
family property cannot be regarded as part 
of the property of the father within the 
meaning of s. 28 of the Provincial In- 
solvency Act. 


Further the intention of -s. 28, cl. (2) 
of the Provincial Insolvency Act clearly 
is that property which belonged to or 
was vested in the insolvent at the date 
of the order of adjudication shall vest 
immediately in the court or in the Re- 
ceiver. It seems to me impossible to say 
that the undivided interest of the sons in 
the family property either belongsto or 
vests in the father. The father has no 
right of ownership or proprietary interest 
. in his sons’ shares. All that the law al- 
lows him is a power’ of disposition for 
payment, of his personal debts not tainted 
with illegality or immorality. This power of 


disposition is personal to him; he cannot. 
This. 
power of disposition therefore cannot in my. 


transfer that power to anybody else. 


opinion beregarded as “property” within 
the meaning of that word as given in the 
Act. 
sed by the father is to be regarded as 
property he must under the definition have 
a disposing power in respect of this power 
of disposition. As this power is merely 
personal and cannot be transferred to any- 
body else, it seems clearly excluded “from 
the definition given in the Act. | 


SIDDHESHWAR NATH V, DEOKALI DIN 


In that case their Lordships remarked. 


If the power of disposition posses- 


647 


I would: therefore answer the question in 
the negative. 

The second question is whether it is 
open to .the Receiver in Insolvency to 
seize a son's share and sell it in order 
to satisfy the debts payable by the father 
{assuming that the debt payable by the 
father is one which it is the pious duty 
of the son to pay). - 
_ Itis well settled that the sons’ interest 
in the joint family property is liable for 
the payment of the debts contracted by 
the father provided they were not incurred 
for any illegal or immoral purpose. In 
Brij Narain v. Mangla Prasad (7) one of 
the five propositions categorically la‘d 
down by their Lordships of the Judicial 
Committee was that if the father has in- 
curred a debt so long as it is not for 
an immoral purpose the entire joint family 
estate is open to be taken in execution 
proceedings upon a decree for payment of 
that debtor. Thus on the assumption con 
tained in the question referred to us, 
the creditor could sue both father and son 
and obtain a decree against them and 
enforce it against the whole family estate.. 
He could also sue the father alone 
and execute the decree by attachment and 
sale of the entire interest of the father 
as well as the son in the joint property. 
But the father being primarily liable for 
debts incurred by him for his personal 
benefit, the son alone cannot be sued ° 
during the father’s life-time, Periasami Mu- 
daliar v. Seetharama Chettiar (8). The re- 
sult of the order of adjudication made 
against the father is that under s. 28 
cl. (2) no creditor can during the 
pendency of the insolvency proceedings 
have any remedy against the property of 
the insolvent in respect of the debt or 
commence any suit or other legal proceed- 
ing except with the leave of the courton 
such terms as the court may impose. We 
must therefore in the absenceof any clear: 
indication to the- contrary try as far as 
possible, to interpret the provisions of the 
Insolvency Law in such a manner that the 
position of the creditor should not become 
worse than what it was before the order 
of adjudication. Sucha result could never 
have been contemplated by the Legislature. 
The Receiver in bankruptcy does not me- 
rely represent the bankrupt’s estate but 
in certain respects claims by a higher 
title derived under the Bankruptcy .Law 
(Halsbury’s Laws of England Vol, IT - 
p. 137). On the one hand he represents the 

(8) 27 M 243 at p. 247, posi os 
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On the other hand he is a trustee for the 
general body of creditors to safeguard 
their interest and to take all necessary 
proceedings for their benefit. In such 
circumstances I agree with the Hon'ble 
Chief Judge that on proof of the debts 
inthe Insolvency Court, the receiver as 
representing the general body of creditors 
must have the same remedies open to him 
in the Insolvency Court for the enforce- 
ment of the payment of the debtsas were 
available to the creditors before the ad- 
judication. If a creditor had already ob- 
tained a decree against the father and 
could execute it against the son's share, 
the proceedings in execution being bar- 
red by reason of the adjudication order, 
the Receiver .should be entitled to seize 
the son’s share and sell it. Even if no 
decree had been obtained against the 
father, a suit against the father being 
barred “by 8. 28 cl. (2) and a suit 
against the son in the father’s life-time 
not being: maintainable, the Receiver must 
have the same power of enforcing payment 
against the son's share as the creditor 
could have had by means of a decree 
obtained from court. These results seem 
to me to follow as a necessary consequ- 
ence of the provisions of the Insolvency 
Act debarring the creditors from their 
ordinary remedies in a court of law. 

For the above reasons I would answer this 
question in the. affirmative, 

The- second question having heen an- 
swered in the affirmative, the third ques- 
tion dces not arise. 

Allsop, J.—(October 31, 1933)—The 
three questions which have been submitted 
to the Full Bench are as follows, namely, 
- (1). When a joint Hindu father governed 
by the Mitakshara law is adjudicated an 
insolvent, do his joint sons’ shares vest in 
the Receiver (assuming that the. debt pay- 
able by the father is one which it is the 
pious duty of the sonsto pay) ? 

(2.) Isit open to the Receiver in Insolvency 
to seize a son's share and sellit inorder 
to satisfy the debts payable by the father 
(assuming that the debt payable by the 
father is one which it isthe pious duty of 
the son to pay)? 

(3). Tf the Receiver in Insolvency cannot 
proceed against the son's share (in the 
aforesaid circumstances) has the Receiver 
any, and if so, what remedy against the 
son's share in the joint family property ? 

The answer to these questions must turn 
upon the meaning which is to be assigned 
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to thaterm “property” under s, 28 (2) of 
“the Provincial Insolvency Act, In s. 2 


(1) (d) of that Act it is said that 
“property includes any property over which or, 
the profits of which, any person has a disposing 
power which he may exercise for his own benefit.” 
This definition, ifit can strictly be call- 
ed a definition, is notin my opinion ex- 
haustive. It does not imply that nothing 
can be property, within the meaning of 
the Act, if no person has any disposing 
power in respect of it. It has been held 
Defries v. Milne (9) that a right of action 
for damages in the nature of waste being 
in respect of a tort is not capable of as- 
signment. On the other hand there are. 
several cases in which it has beenimplied 
that aright of action in respect of a tort. 
resulting in injuries tothe estate of the 
bankrupt passes to the trustee for the 
creditors. I may mention the cases of 
Stanton v. Collier (10), Beckham v. Drake (11) 
and Wilson v. United County's Bank (12), 
There is no reason for supposing that the 
law in India is different. It appears to 
me that legislature by enacting 
s.2 (1)D ofthe Act intended merely to 
makeit clear that certain rights, or. in- 
terests, which might ordinarily not be 
included, within the term of “property” 
would be so included if the insolvent had 
a disposing power in respect of them 
which he might exercise for his own bene- 
fit. In the case of Sat Narain v. Behari 
Lal (5) the question was whether a son, 
who was a member of a joint Hindu family; 
retained a rightor interest as a co-sharer, 
after his father had been adjudicated: an. 
insolvent, in a certain house which was. 
the propery of the joint family. No part 
of a Hindu joint family property can. 
strictly be said to vest in any member 
of the family. It vests in the whole family 
asa kind of corporation, The members of 
the family have certain rights and inte- 
rests inthat property. It cannot be said 
that the rights and interests of onemember 
are the rights and interests of any other 
and, therefore,such rights and interests as 
are the property of one member cannot 
ordinarily be said tobe the property of 
another. The question in that case was 
whether the rights and interests of the 
gaye Oh, 98; 82L J Ch. 1; 107 L T 593; 57 


(10) (1854) 118 B-R 1143: 3 El, & Bl. 274; 23 L.J 
QB 116; 18 Jur, 650; 22 L T (og) 210;97 R R 


465. 
„(iP 09 2 HL O 579; 13 Jur. 921,81 R R 
a (1920) A Q 102;88 L J K B 1033; 122 L T 
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sons could be included in the property of 
the father, because the father had a dis- 
posing power in respect of them in. order. 
to pay off his debts. Their Lordships of 
the Privy Council. held that the father 
had no absolute power of disposal and that 
therefore, property which would not other- 
wise be his could not, be said to have 
become his forthe purposes of the Act 
merely on account of the extension of the 
ordinary meaning of the term set forth 
ins. 2(1)D of the Act. This decision is 
conclusive of the first question which has 
been referred to the Full Bench. I hold 
that that question must be answered in 
the negative. The decision, however, is 
not, it seems to me, an authority for the 
proposition that nothing can be ‘property’ 
unless itis assignable. There can be no 
doubt that the right to sell the sons’ 
shares in payment of the father’s debt is 
a. valuable right. which can be turned into 
money for the. benefit. of the creditors. It 
would be included in. the ordinary sense 
of the word property, and I consider that 
such a right dces pass-to the 
ceiver under the provisions of s. 28 (2) of 
the Act. This is the view taken by the 
Allahabad High Court in the case of 
Anand Prakash v. Narain Das (1)..Itis also 
clear that a creditor could proceed against 
the son's. interests in the. joint family 
property in order to satisfy a.claim. arising 
out of: a debt due. from the. father and, 
asthe Official Receiver- represents. the in- 
terests of the creditors, it cannot be: held 


that his righisin the matter are any less. 


than theirs. For these reasons.I think that 
the second question. must be- answered in 
the affirmative. In these circumstances 
the third question does not arise. 

. By theCourt.—The first question is 
answered in the negative and the second 
in the-affirmative. In view of the above 
answers the third question does not arise. 

Raza and Smith, Jd.—(November 9, 
1933) --The facts of the case are fully set 
out in our referring order, dated March 27, 
1933. We had referred the following ques- 
tions for decision to a Full Bench 4 under 
s. 14 (1) of the Oudh Courts Act:— 

Ua When ajoint Hindu father, governed by the 


Mitakshara Law, is adjudicated an insolvent, do his. 


joint son's shares vest in ‘the Receiver (assuming 
that the debt payable by the father is one which it 
is the pious duty of the sons to pay,? 

(2). Is it open to the Receiver in insolvency to 
seize a son's share, and sell it in ordér to satisfy 
the debts payable by the father (assuming. that the 
debt payable by the father is one‘which it is the pious 
duty. of the son to pay)? 

(3). Ifthe Receiver in Insolvency cannot proceed 
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against the son's share (in the-aforesrid circum- 
stances), has the Receiver any, and if so what 
remedy against the son's share.in the joint family 
property ? . : i 

The Full Bench has answered the first 
question in the negative: and the second, 
in‘the affirmative. In view of the answers 
to the first and second questions the third 
question does not arise. | ' 

It must be held, therefore, that it is 
open to, the Receiver in Insolvency to seize 
aison’s.share and. sell it in order to satisfy 
the debts payable by the father; “when 
the debt payable by the father is one 
which it is the pious duty of the sons to pay.. 
It was admitted before us at the hearing 
of the appeal that the debts contracted 
by Ajodhya Nath, [insolvent, were not 
tainted with illegality or immorality. The- 
finding of the learned. District. Judge on. 
the third issue must, therefore-be- accepted 
as correct. z i 

Though the question involved. in the third. 
issue was the: only guestion which: was: 
seriously discussed at the hearing of the 
appeal. before. us, the appellant’s learned’ 
Counsel discussed.the- question of partition 
also before us to-day. This. question is 
involved in the first issue’ decided: by the 
learned District Judge against the áppel- 
lant. We- are not prepared to disagree 
with the finding of the: learned District: 
Judge on that issue. He has given good’ 
reasons for declining to gllow.a. partition. 
of the- joint family. property in the: present 
The only: other question 
which has been argued before us to-day 
is. the question of proof of’ debts.' It is 
said that the creditors have not. yet proved’ 
their debts. This question.does not: appear 
to have been raised in the lower „Court, 
and it was also not raised when the 
appeal was originally heard by us. We 
find that the learned District’ Judge had 
in his order, dated October 10, 1930; 
given the following direction in. this- con- 
nection:— 

“the creditors-will prove their debts anda schedule 
of proved debts will be prepared”. 

his must have been done, and if it 
has not been done, it will be open to the 
appellant to draw the atiention-of.the learn- 
ed District Judge to this-omission. __ 

Nothing more remains to be decided in . 
this appeal. 

The result is that the appeal fails and‘ 
must be dismissed. Hence we dismiss the 
appeal with costs. 

N. Appeal dismissed. 


650 


MADRAS HIGH COURT 

City Civil Court Appeal No. 13 of 1931 

oe September 14, 1933 

SUNDARAM CHETTY AND PAKENHAM 
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‘SOKKMAL SUGANMULL—DEFENDANT | 
—APPELLANT 

ih VETSUS 
G. LOKANATHA ACHARI - Np ANOTHER 
—PLAINT:FFS— RESPON DENTS. 

Contract Act (IX of 1872), s. 178—‘Pogsession,” 
meaning of—Delivery of jewel for inspection and 
purchase on approval—Delivery obtained by misrepre- 
sentations—Pledge by  bailee—Subsequent sale on 
credit— Pledgee’s right'as against true owner— Proviso 
to s. 178, scope of —Amendment of 1930, effect of 

Possession ins. 178 of the Contract Act means 
juridical possession as distinguished from bare cus- 
tody and a gratuitous bailee who has merely taken an 
article from another for inspection and return cannot 
“be deemed to be in ‘possession’ of it within the 
meaning of s.178, Contract Act, so as to enable him 
to makea valid pledge of it 

Where the plaintiff was deceived into believing 
that the defendant was a Government servant of 
respectable status and the son of a Judge and by 
such deception he was induced to delivera pair of 
diamond ear-rings tothe defendant for inspection and 
purchase on- approval and a few days later the 
plaintiff was induced to sell.the jewels on credit to 
the defendant receiving only a small portion of the 
price as ready cash, and in the meanwhile the defen- 
dant pledged them to another: 

Held, (i) that the pledge was not valid and the 
plaintiff was not estopped from impugning its 
validity, (4) inasmuch as the defendant had . no 
juridical possession of the jewels; and {ti} inasmuch 
as the’ articles were obtained from the plaintiff by 
means ‘of the’ offence of cheating, Sinnan Chetti 
v, Alagiri Aiyar (lj; distinguished, : 

(The.scope of the proviso.tos 178 andthe effect of 
thé aniendment made by the Indian Contract (Amend- 
ment) “Act TV of 1930) discussed | 

C. O. O. A. against the decree of the court 
of the City Civil Judge, Madras, in O. S. 
No. 628 of 1929. f 

Mr. K. Narasimha Ayyar, for the Appel- 
lant. | 

Messrs. L. A. Govindaraghava Ayyar 
and P. S. Ramachandra <Ayyar, for the’ 


Respondents, k 


Judgment.—This appeal preferred by. 
the 2nd defendant arises out of a suit filed 
by the plaintiff (lst respondent) for a 
declaration that he is absolutely entitled 
to.a pair of diamond thodus, which were 
wrongfully ‘pledged by the Ist defendant: 
with the 2nd defendant. 
ground that the diamond thodus in ques- 
tion belonged to the plaintiff. Certain facts 
connected with the question how the 
plaintiff came-to part with the possession 
of the jewel, have been fairly established 
in the evidence. Plaintiffand 2nd defend- 
ant are thé only witnesses examined in 
this case, and some documents have also 


SOKKMAL SUGANMULL V. LOKANATHA ACHARI 


‘by her. 


Tt is common’ 


147 10 


been filed. Plaintiff is a goldsmith by pro- 
fession. There is no doubt, that by the 
machinations of two or three swindlers, 
the plaintiff was made to believe 
that the Ist defendant was a Government 
servant of respectable status, and hand 
over the jewel to ist defendant on June 
8, 1929, for inspection, and after approval 
for settlement of the price. When taking 
the jewel from the plaintiff, the lst defen- 
dant passed the chit (Ex A). The approxi- 
mate value of the jewel is fixed in Ex. A 
as Rs. 3,000. Though the jewel was 
given to lst defendant for inspection and 
return, in the belief that a sale can be 
effected on approval and settlement of 
the price, he clandestinely pledged the 
jewel with the 2nd defendant on the 
very next day for Rs. 1,500 (Vide Ex. an 
When making this pledge the Ist defend- 
ant posed himself as a Corporation Over- 
seer. To effectuate the scheme of fraud 
designed when first - getting the jewel 
from the plaintiff, the- lst defendant along 
with his associates made a pretence of 
buying the jewel on June 12, suppress- 
ing the fact of the pledge, and making 
the plaintiff believe that the thodus suited 
the lst defendant’s wife and were worn 
After some higgling, the price 
was fixed at Rs. 2,350. The plaintiff wanted- 
the price to be paid in cash and said 
that, he would sell on payment of the 
whole--price in cash. But the associates. 
of lst defendant, representing that he was’ 
a Government servant and money was 
expected from Rangoon within 4 days,: 
made apaymeént of Rs. 400, and a memo. 
was accordingly signed by Ist defendant 
and left with plaintiff Ex. B. It states 
that the price settled was Rs. 2,350 and 
a part payment of Rs. 400 was made. 
It is also noted therein that the inspec- 
tion letter (Ex. A) was not. received back 
from -the plaintiff, On June 14, the 
plaintiff came to know of the pledge, and: 
of his having been swindled in this manner. 
A complaint was filed and it resulted in 
the conviction of Ist defendant for the: 
offences of cheating and criminal breach 
of trust. The diamond thodus were in the 
custody of the Chief Piesidency Magis- 
trate’s Court, Madras, at the time of the 
filing of the present suit. 

The main question is whether the’ 
pledge in favour of the 2nd defendant on 
June 9, 1929, is valid and binding on 
the plaintiff. Section 178 of the Indian. 
Contract Act, as it stood before its. 
amendment by the Indian Contract (Amend- : 
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ment) Act, 1930, which came into force 
on July 1, 1930, is the ‘section governing 
the present case. According to that section 
a person in possession of any goods may 
make a valid pledge of such goods: 
provided that the pawnee acts in good 
faith and under circumstances which are 
not such as to raise a reasonable presump- 
tion that the pawner is acting improperly. 


Provided also that such goods have not: 
been obtained from the lawful owner by 


means of an offence or fraud. With 
reference to the meaning of the word 
‘possession’ used in this -section (as 
not distinguishable from the expression 
“when any person is, by 
of the owner, in possession of any goods" 
found in Exception (1) to s. 108 of the 
Act it has been -held, that what is con- 
templated in s. 178 is juridical possession 
as distinguished from bare custody. We 
are’ of opinion that such a construction 
is the only reasonable one, though ihe 
general word ‘possession' 
itself without any qualification may be 
deemed to be wide epough to include 
any kind of possession. 
bailee, such as the lst defendant, who 
merely took the jewel from the plaintiff 
on June 8, 1929, for inspection and return 
cannot be deemed to have been in posses- 
sion of it within..the meaning of s. 178, 
to enable him to make a valid pledge 
of it. Moreover, the pledge to 2nd defen- 


dant on June 9 wouldinot be valid unless. 
the ‘requisites of both the provisos are. 
fulfilled. We shall assume for the present: 


that the 2nd defendant acted in good 
faith and the condition laid down in the 
first proviso has been satisfied. Can we 
hold that the jewel in question has not 
been obtained from the plaintiff (the lawful 
owner) by means of an offence or fraud. 
The Indian Penal Code is one of the 
important guides for determining whether 
an act is an offence or not, according to 


Indian Law. According to s. 415, Indian‘ 


Penal Code, cheating as defined therein 
is an offence. Whoever, by deceiving any 
person, fraudulently induces the person 
so deceived to deliver any property to 
any person, or to consent that any person 
shall retain any property, is said to 
‘cheat’. A dishonest concealment of facts 
is a deception. within the meaning of 
this section. In the present case, it is 
clear from the evidence, that the plain- 
tiff was deceived into believing that the 
Ist defendant was a Government servant 
(a Corporation Overseer) of respectable 
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status, and the son of a Judge and that 
by the practice of such deception he was 
induced to deliver the diamond thodus to 
lst defendant on June 8, for inspection 
and purchase on approval and settlement 
of price. The plaintiff was kept under 
the same spell of illusion about the lst 
defendant's status and worth, when he 
approached the. plaintiff on June 12, with 
his associates, and negotiated for the 
purchase on credit paying a small sum 
of Rs. 400, which in all probability was 
part of thesum of .Rs. 1,500 raised by 
pledging the plaintifi's jewel with 2nd 
defendant), dishonestly concealing the fact 
of the pledge. Ifthe delivery of the jewel 
to lst defendant on June8& was brought 
about by. means of the offence of cheat- 
ing, we are of opinion that even on 
June 12, by the continuance of the same 
process of cheating, the. plaintiff was 
induced to consent to the retention of the 
jewel by lst defendant, But for that de- 
ceit, the plaintiff would never have agreed 
to sellthe jewel on credit to Ist defendant 
receiving only a minor portion of the price 
as ready cash. This contract of sale was 
itself brought about by cheating; 
and the consent of the plaintiff to sucha 
bargain obtained by deceitful trick or fraud, 
cannot be deemed to be real consent. That 
this bargain of sale on credit was brought 
about on June 12, by cheating is appa- 
rent from the illustration (a) tos..415, Indian 
Penal Code, which runs thus: : 
“A, by falsely pretending to be in the Civil 
service, intentionally deceives Z, and thus disho- 


nestly induces Zto let him have on credit goods 
for which he does not mean to pay. A cheats” 


It follows from what is stated above, 
that not only was the jewel, obtained from 
the lawful owner on June 8, by means 
of the offence of cheating, but even the 
consent of the lawful owner to the lst- 
defendant's retention of the jewel as per- 
the contract ofsale on credit was by means’ 


of the same fraud amounting to cheating. 


The condition mentioned in the 2nd pro- 
viso to s.178 not being satisfied, the pledge 
in favour of the 2nd defendant is invalid 
and inoperative as against the diamond 
thodus in question. 

It is, hcwever, strenuously contended by: 
Mr. Narasimha Ayyar, the learned Advo- 
cate for the appellant, that the sale of the: 
jewel to Ist defendant on June 12, if at 
all, is only a voidable transaction, and if be-: 
fore its rescission by the plaintiff, it was- 
pledged to a third party who was a bona-fide: 
pledgee without notice of the defect -in 
title, the pledge must be taken to be va- 


652 


lid. In the present case, he invokes for 
his aid the principle of feeding the title by 
estoppel. It is argued, that though the 
lst defendant had no title whatever to the 
jewel, when the pledge was made on June 9, 
the subsequent acquisition of title on 
June 12, by virtue of the sale, enures to 
the benefit of the pledges, and the plaint- 
iff is estopped fr.m denying . the validitv 
of that pledge. Ifthe transaction-of June 12, 
were a valid sale, such an argument 
would. be unassailable, and. would have the 
support of the Full Bench decision of this 
High. Court reported in Sinnan Chetti v. 
Alagiri Aiyer (1). But we have found 
that. the sc-called sale on June 12, was the 
result of fraud amounting to the offence 
of. cheating practised on the plaintiff, An 
interest fraudulently acquired’ by Ist de- 
fendant, would not pass to the pledge (2nd 
defendant) nor is the plaintiff estopped from 
impugning the validity ofthe pledge. Noth- 
ing was done by the plaintiff after the trans- 
action of June 12, which might have the 
effect of misleading the 2nd defendant.as 
regards the ownership of the jewel. On 
the other hand, he promptly rushed to-the 
Criminal Court, for prosecutingthe Ist de- 
fendant. | 
“Some stress: is Jaid on the wording 
of exception 3 to s: 108 of- the Contract 
Act,. which indicates-that a person. in pos- 
session of goods under a-contract voidable 
on the ground of fraud can. make a valid 
sale to- a bona fide purchaser, at any time 
before the contractis rescinded: That be- 
ing so, why should a bona fide‘pledgee under 
similar circumstances be in a worse posi- 
tion-than the purchaser? One possible ex- 
planation is that this is due to the dif- 
ference in the terms-of s. 108 and 3.178. 
Inthe commentary on the Indian Contract 
Act by Pollock and Mulla, (V Edition), while 
dealing with 2nd proviso to s. 178, the 
learned authors state that the true mean- 
ing of that proviso is not free from obscu- 
rity. They throw out a suggestion, that if 
the word ‘fraud’ used in the 2nd proviso be 
construed in a restricted sense as fraud 
amounting to an offence, such as cheating, 
there would be no difficulty in reconciling 
the principle of 5.178 with that of Excep- 
tion (3) tos. 108 and there would not be 
a striking. departure from the principles 
of. English Common Law. It may be that 
on account of the wording of the old s, 178, 
indicating that the term fraud is used in 
a géneral sense so aB to cover cases of 

(77 Ind Cas5P0: 46 M852; 18 L W545; 45 M-L 
J. 516; A IR 1924 Mad 438; (1924) M W N 6. 
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fraud not amounting to a criminal offence, 
and with a view to bring the Indian 
Law more in conformity with the common 
law of England,that the legislature had this 
section deleted in 1930, by the Amending 
Act, and substituted in its place two sections 
viz., 178 and 178-A. If these sections are ap- 
plicable to the present case, the result may 
be different. The same learned authors 
have stated in the Vith Edition of their 
book with reference. to these new sections 
as follows :— 

“Under that section (old s.178) a person who 
obtained: possession of goods by means of an offenca 
or fraud, could not make a valid pledge. Under 
the present section a person who obtains possession 
of the goods under a contract voidable under s. ly 
or 19 A may make a valid pletige though the 
tracsaction may amount to an offence or fraud.” 

It would therefore be futile to attempt 
to import into the old s. 178, all that is 
laid down by the legislature'in the new 
88,178 and 178-A, substituted for the old 
section. At any rate, in view of our find- 
ing in this case, that the fraud of the 
lst defendant, which vitiated the trans- 
action of June §, as well as that- of 
June 12, was fraud amounting to the of- 
fence of cheating, the discussion: on- the 
above lines-as tu'the obscurity of the mean- 
ing of the word ‘fraud’ in the 2nd proviso: 
tos. 178, is not very necessary and is one 
of-academical interest. When the question 
in- this case- is covered by œ special sec- 
tion-of an Indian statute, we have to de 
cide it with reference to ihe provisions 
thereof. The principles laid down in Eng- 
lish- decisions some of which were relied-on- 
and referred to at great length, in the course: 
of the’ arguments’ have no application, espe- 
cially when they seem to be based upon 
the provisions’ of the Eaglish Factors Act,. 
and the notions of English Law as to what 
would be offences and what not. There are 
interesting observations as to what amounts 
to “Larceny by a trick,” and what would 
simply: be an obtaining of goods by fraud 
in the form of false pretences. , We think, 
that those English decisions are not of 
much help, in deciding the question ac- 
cording to the express provisions of the 
old s. 178 of the Contract Act, and accord- 
ingly refrain from making a detailed re- 
ference to them. , 

-In the result, we confirm the decree of 
the lower court and dismiss this appeal with 


the costs of Ist respondent. : 
A; Appeal dismissed. 
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_ ALLAHABAD HIGH COURT 
Criminal Miscellaneous No. 526-of 1933 
Oclober 4, 1933 
IQBAL AHMAD, J. 
EMPEROR—Proszcotoz 

; Versus 
MATHURA— RESPONDENT : 

Criminal Procedure Code (Act V of 1898), s. 839 (8) 
—Approver—Prosecution of, for giving false evidence 
~—Sanction of High Court~When to be given— 
Discretion—Exercise of—Voluntary nature or oiher- 
wise of confession to be considered, 

The discretion vested in the High Oourt, by 
8. 339 (3), Criminal Procedure Code, to sanction the 
prosecution of an approver for ‘ths offence of 
giving false evidence must; be exercised with ex- 
treme caution. When the High Court is asked to 
exercise the powers vested in it by this enactment 
the cardinal question for consideration is whether the 
confession and the incriminating statement mate 
by the approver’ were or were not true. If the 
circumstances point to the conclusion that the 
confession and the incriminating statement were 
uof true, the irresistible inference must be, that those 
statements were ‘put into the mouth of the approver 
by some one by inducement or by threat and, in 
such a case, it would be opposed to public policy 
to prosecute and: to punish an approver for the 
offence of giving false evidence, when as a matter of 
fact he did not voluntarily make the incriminating 
statement. On the other hand,” if it appears that 
the confession and the incriminating statement 
represented the true state of facts, and the approver 
in collusion with the accused resiled from the state- 
ment previously made by him, his subsequent state- 
ment must be falseandin sucha case it is not 
,only desirable but.expedient to order his prosecution 
for giving false evidence. The exercise of the 
discretion must depend on the answer to the 
question whether the confession was or was not 
voluntary and, all the circumstances must be 
carefully considered in order to arrive at a con- 
clusion on the. point. In. the consideration of this 
question the fact that, on: the promise of pardon 
being tendered to him, it is very easy to persuade 
an illiterate villager to make a confession should 
not: be lost sight of, 7 


Judgment.—The learned Second Ad- 
ditional Sessigns Judge of Cawnpore has 
made this reference by a letter dated 
September 6, 1933, asking this court to 
sanction the prosecution of Mathura under 
s. 339 (3), Criminal Procedure Code. - As 
I have come. to the conclusion that the 
reference ought not to be accepted and 
that the prosecution of Mathura should 
not be ordered, I need not consider the 
question, whether the application for 
sanction to prosecute Mathura should have 
been made by motion on behalf of the 
Crown in open court, and not by a letter 
of reference which has been submitted 
by the Sessions. Judge in the present 
case. 


One Mata Din Mullah, resident of village 
Keotra. was murdered on May 21, 1933. 
On the morning of May 22, his 
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corpse was found in the Khalyan of one 
Chunna. This threshing-floor of Chunna 
is at a distance of about 800 paces from 
the cucumber field of Mata Din which is 
situate on the banks of the Jumna and 
which is at a distance of about half a 
mile from the abadi of village Keotra. 

A report of the incident was made in 
the Police Station on May 22. Pandit Inder 
Kumar, the Station Officer reached village 
Keotra the same day at about 6 Pr. m. 
He recorded the statements of some witnes- 
ses and suspected Mathura.and five other 
persons, viz. Makhan, Mata Din, Babu Ram 
residents of Keotra, Sheo Prasad 
resident of Kathri, and Kali Charan, 
resident of Teonga, as being the 
persons responsible for the murder of Mata 
Din. It is said that the five personsnamed 
above could not be foundon May 22. They 
were all however arrested on May 23 and their 
houses were searched. Nothing incriminating 
was found in the house of any persons except 
Kali Charan. Kali Charan handed over 
to the Sub-Inspector a Gandasa and a 
Dhoti. The Chemical Examiner found 
blood stains on both and the Imperial 
Serologist found that the Gandasa was 
stained with human blood. Mathura is 
alleged to have been arrested on June 
10. He was produced before a Magistrate on 
June 11 with a view to hisstatement being 
recorded under s. 164, Criminal Procedure 
Code. The Magistrate did not record: his 
statement on that date and sent him to the. 
jail lock-up. On Junel Mathura’s confes» 
sion was recorded. All the five persons 
named above and Mathura were sent up 
by- the Police, Mathura was, however, 
offered pardon by the Committing Magis- 
trate and was examined as an approver 
by him. The Magistrate committed the 
five persons to the Court of Session. In that 
court Mathura was examined as a witness 
for the prosecution, and he resiled from 
his previous statements and stated that 
he:made the confession and the 
statement in. the court of the Com: 
mitling Magistrate at the instance. of the 
Police. As ‘Mathura. admitted that the 
previous statements made by him were 
false the Jtarned Judge has made. the 
present reference for sanction to pro- 
secute Mathura under s.193, Indian Penal 
Code. | 

The learned Judge acquitted all these 
five persons named above. He rightly 
observed that as against four of them 
there was no evidence worth the name 
and as against Kali Oharan there wag 
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not sufficient legal evidence. The, motive 
for the murder alleged by the prosecution 
did not appear convincing to the learned 
Judge and I share his view. The case 
for the prosecution was that all the five 
accused had illicit intimacy with the 
deceased Mata Din’s wife Musammat 
Mathuria, and, that Mata Din was murder- 
ed by them in order that they should have 
free access to her. While dealing with 
the question of motive, the learned Judge 
made the following observation : — 

“No doubt Musammat Mathuria appears from her 
own evidence and the evidence of Mathura to bea 
woman of loose character, but that 5 or 6 men, one 
of whom, Makhan, is an old man of 50 and t0 
years, should combineto do away with her husband 
in order to enjoy her freely is not easy to believe.” 

It is obvious that if an approver resiles 
from a previous statement made by him 
incriminating himself and certain other 
persons and makes a statement directly 
contradictory to the one previously made 
by him, one of his two statements must 
be false, and, as such, he must neces- 
sarily be guilty of giving false evidence. 
But the fact, that the legislature has 
prohibited the prosecution of an approver 
for the offence of giving false evidence 
without the sanction of the High Court, 
demonstrates that the mere fact that the 
two statements are contradictory cannot 
in every case be a warrant for directing 
the prosecution of ‘he approver. The 
discretion vested in this court by s. 339 (3), 
Criminal Procedure Code,to sanction the 
prosecution of an approver for the offence 
of giving false evidence must, in my 
judgment, be exercised with extreme 
caution. It appears to me tbat when this 
court is asked to exercise the powers vested 
in this court by the enactment referred 
to above, the cardinal question for con- 
sideration is whether the confession and 
the incriminating statement made by the 
approver were or were not true. If the 
circumstances point to the conclusion that 
the confession and the incriminating 
statement were not true, the irresistible 
inference must be, that those statements 
were put into the mouth of the approver 
by some one by inducement or by threat 
and, in such a case, it would be opposed 
to public policy to prosecute and to punish 
an approver for the offence of giving false 
evidence, when as a matter of fact he 
did nob voluntarily make the incriminat- 
ing statement. On the other hand, ifit 
appears that the confession and the 
incriminating statement represented the 
true state of facts, and the approver in 
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collusion with the accused resiled from the 
statement previously made by him, his 
subsequent statement must be false and 
in such a case it is not only desirable 
but expedient to order his prosecution for 
giving false evidence. The exercise of 
the discretion must depend on the answer 
to the question whether the confession 
was or was not voluntary and, all the 
circumstances must be carefully consider- 
ed in order to arrive at a conclusion on 
the point. In the consideration of this 
question the fact that, on the promise of 
pardon being tendered to him, ,it is very 
easy to persuade an illiterate villager to 
ae a confession should not be lost sight 
ol, l í 

‘In the case before me I am not satisfied 
that the confession and the statement 
made by Mathura in the court of the 
Committing Magistrate were true and were 
voluntarily made. On the other hand, I 
consider that the case for the prosecution 
was not true and that the evidences for 
the prosecution was fabricated. i 

It is unnecessary to enter into a detailed 
examination of the evidence, but I may- 
briefly note the reasons that have led me 
to arrive at the above conclusion. Of the 
five accused Kali Charan and Sheo Prasad 
are residents of villages other than Keotra, . 
It is difficult, if not impossible, to believe 
that six paramours of Musammat Mathuria 
would have conspired together to murder 
Mata Din with a view to be able to- 
freely carry on théir intrigue with Musam- 
mat Mathuria. Again there’ was ‘no ‘con- 
vincing evidence about the illicit intimacy 
between the accused and Musammat 
Mathuria. On the other hand Sheodin a 
relation of Mata Din deposed that he 
“heard no complaint about -Mata Din'g 
wife’s character’. -Putti Lal, the brother- 
in-law of Mata Din,-stated that a punchayat 
was convened “about Mata Din accused 
having given a push to Mata Din deceas- 
ed's wife in the jungle”, but Din Dayal; 
another resident of village Keotra, deposed 
that “I do not know of any punchayat 
held in the village. I never heard of any 
illicit intimacy between the accused and 
Mata Din deceased's wife”. The scene of 
the murder was, as stated above, at a 
distance of ubout 800 paces from the 
cucumber field of Mata Din. The state- 
ment of Hira Lal son of Harju and Hira 
Lal son of Daya Ram that the deceased 
was carried away by force by the accused 
persons from the field to the scene of 
murder appears wholly unconvincing to. 
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me. The evidence of these two witnesses 
has rightly been adversely criticized by 
the learned Judge and, it is unnecessary 
to recapitulate the reasons given by him 
for disbelieving their evidence. It may, 
however, be noted that the shoes and the 
angocha of the deceased were found close 
to the dead body. This fact renders it 
probable that the deceased was himself 
present on the scene of murder and was 
not dragged by forceto a distance of about 
800 paces. i 
The allegation that the five accused who 
were acquitted by the learned Judge 
could not be found in the village on May 
22, when the investigating officer arrived, 
is also unworthy of belief. Ifthe accused 
had absconded, they all could not be 
arrested in the village on May 23. The 
fact that they were present in the village 
on May 23 leads one to believe that they 
were present in the village throughout 
and did not abscond. I am also not 
prepared to believe that the approver was 
absconding till June 10, and was on that 
date arrested by the Police. 
For the reasons given above I refuse to 
accept the reference. Mathura must be 


released forthwith unless he is wanted in 


connection with some other case. Let the 
record be returned. 


N. Reference rejected. 


PATNA HIGH COURT 
Full Bench 
Appeal from Original Decree No. 12 
of 1930 
December 4, 1933 
COURTNEY- TERRELL, C. J., KULWANT 
SAHAY AND JAMES, Jd. 
Nawabzada Syed MOINUDDIN 
MIRZA—DerenDantT-—APPELLANT 
versus 


Babu SOURENDRA KUMAR ROY 
- PLAINTIFF AND OTABES — DEFENDANTS— 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 62, 68, 
179—Mokarrari lease—Absence of stipulation as to 
interest—Right of landlord to interest—5. 179, 
construction of—Parties to mokarrari lease, right to 
contract out of the Act. 

The true construction of s. 179 of the Bengal 
Tenancy Act is that it is a permission to landlords 
and tenants in the case of a creation of a permanent 
tenure in a permanently settled area to contract 
out of the Act and whereas the general law 
created by the Bengal Tenancy Act as applicable 
to the relationship of landlord and tenant will 
apply to a permanent mokarrari lease, the 


parties are at liberty to make a- specific provision 
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for the elimination of such terms as “may be im- 
posed by the Act as they may select to eliminate. 
lp 656, col. 1.] 

In the absence ofany express or implied contract. 
to the contrary, the landlord is entitled to the 
benefit of the general law with regard to the 
payment of interest on arrears of rent, that is to 
say, he is entitled to the benefitof ss. 67 and 
68 of the Bengal Tenancy Act Matangini Debi 
v, Mokurura Bibi (1) and Mohunt Ajeb Bharthi v. 
Ram Narain Singh (1), relied on. 


Appeal from a decision of the Subordinate 
Judge, Purnea, dated July 29, 1929. 

Sir Sultan Ahmad and Mr. A. H. Fakh- 
ruddin, for the Appellant. 

Messrs. S. M. Mullick and N.C. Ghosh, 
for the Respondents. 

Courtney-Terrell, ©. J.—This isa first 
appeal froma decision of the Subordinate. 
Judge of Purnea in a suit for the recovery 
of rent for the years 1332, 1333 and 1334 
together with interest at the rate of 
124 percent. per annum as provided by 
s. 67 of the Bengal Tenancy Act. 

No question arises as to the liability of 
the defendanis to pay the amount of the 
rent agreed upon. The substantial dis- 
pute is as to the amount of Rs. -6,00u 
which has been computed as interest at 
the rate of 124 per cent. per annum on 
the instalments of rent in arrear: A fre- 
ference is made to the terms of the lease 
by which the tenancy was created and it 
is pointed out that the lease is one for a 
permanent mokarrari tenures- That- is not’ 
disputed. Accordingly it is said that the 
situation is governed by s. 179 of the 
Bengal Tenancy Act. Reference is made to 
the terms of the document in which there 
is no specific provision for interest ‘being 
payable upon kists in arrear. Section 179 
of the Bengal Tenancy Act is as follows:— 

“Nothing in this Act sball be deemed to pre- 
vent a proprietor or a holder of a permanent 
tenure in a permanently-settled area from grant- 
ing a permanent mokarrari lease on any terms 
agreed on between him and his tenant.” : 

It is contended that the proper construc- 
tionof this section is that when a lease 
is found conferring a permanent tenure in 
a permanently-settled area the terms of the 
lease must be looked at without reference 
to the Act and that whereas the general 
law inthe cases of overdue debts is that 
unless specific provision is made for the 
payment of interest no interest is recover- 
able, therefore, under the terms of a 
tenancy of this kind the tenancy. making 
nospecific provision for payment of interest 
is equivalent toa contract that no interest 
shall be payable uponoverdue instalments, 
and being construed by the ordinary law 
standing by itself and without reference 
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- to the Bengal Tenancy Act that interest is 


not recoverable. .On the other hand the. 


contention is put forward and I think right- 
ly put. forward that the true construction of 


s. 179 is that it is a permission to. landlords. 


and tenants in the case ola creation of a 
permanent tenure-in-a’ permanently settled 
area to contract out of the Act and that 
whereds the general law created by the 
Bengal Tenancy Act as applicable: to-the 
relationship of landlord and tenant will 
apply toa permanent mukarrari lease, the 
partied are at liberty to make a specific 
provision for thé elimination of such terms 
as may beimposed:by the Act as they may. 
select to eliminate. In. my opinion this 
view’ of the construction ofthe Act is right. 
“That this construction has been followed 
is clear and two cases have been cited to 
us as examples of the application of that 
construction. 

In the case of Matangini Debi v. Moku- 
rura Bibi (1) the Full Bench of the Cal- 
cutta High Court took this view. In that 
case the plaintiffs sued. the defendants for 
arrears of rent due ona permanent tenure.. 
The kabuliyat. itself under which the 
tenancy was .created provided for an 
express rate of Rs. 3-2 per cent. per month. 
The learned Munsif nevertheless: awarded 
interest at 12 per cent. as laid down in 
s. 67 of the Bengal Tenancy Act. The 
learned District Judge on appeal from the 
Munsif awarded interest at the stipulated 
rate holding that it was open to the 
parties to make an express contract on 
their own account and apart from the 
Act. Theview of the majority: of the High 
Court was that-whereas s. 67 of the Bengal 
Tenancy Act applied to the general law: 
governing the relationship of landlord and 
tenant,s. 179 wasa particular and specific 
arrangement enabling the parties to con- 
tract out of thé:Act, and the plaintiff was 
entitled only to the interes; specified in 
the kabuliyat. .That is an instance of the 
case-where there had been a specific contract 
on the: part of the parties and that 
overrode the general provisions of the 


aw. : 

Inthe case of Mohunt Ajeb Bharti v. 
Ram Narain Singh, 23 Ind. Cas. 108- (2) 
there was. an absence: of any special con- 
tract for the. payment of interest. In that 
case instead of applying s. 67 of the 
Bengal Tenancy Act, s. 63 had been ap- 
plied which allows in lieu of interest on 
overdue amounts. & certain sum as dama- 


` 1).29 0674; 5 OW N 438 (F Bp. 
z 9) 23" Ind, Cas, 108, 
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ges. The District Judge had disallowed 
the claim for- damages. The conten- 
tion of the tenant, who ‘was the 
respondent to the appeal to the learned 
Judges of the High Court, was that the 


intention of the parties as conveyed by the. 
that no interest” 


terms of the lease was 
shouldbe payable and also that under 
the terms ofs. 179 of the Bengal Tenancy 
Act, neither s. 67 nors. 68 applied, the 
lease being of a permanent mukarrari 
nature. The learned Judgein that case 
used these words in deciding the:case: 

“In the absence of any express. ‘or “implied 
contract to thecontrary, 1 am of ‘opinion’. that 
the landlord isclearly entitled to the--benéfit of 
the general Jaw with regardto the payment of 
interest on arrears of rent, that is to say, he is 
entitled to the benefit of ss. 67 atid 68 of the 
Bengal Tenancy Act.” í ` 
' The: general Jaw there was treated as 
the law laid down for the governing of 
the relationship of. landlord and tenant as 
provided by the Bengal Tenancy Act and 
there was no express lermsin the tenancy 
agreement which removed the general 
terms provided by the Act. 

Another case was cited to us which has 
not been reported but which was shown to 
us; a certitied copy was produced of the 
judgment of a Bench of the High Court of 
Calcutta. The reference to the case is 
Second Appeal No. 370 of 1902, decided on 
July 20, 1901: In that case the learned 
District Judge had awarded under s. 68 a 
sum for damages and the contract:.con- 
tained no clause providing for the payment 
of interest and the award of damages was 
supported by two of the learned Judges of 
the Caleutta High Court. 

In my opinion it is clear that the proper 
construction of s. 179 of the Bengal Tenancy 
Act is that the. parties have a right to con- 
tract out ofthe Act. I must admit that 
at first I was. strongly attracted to the argu- 
ment advanced by Sir Sultan Ahmad in 
opening the appeal that when once it was 
found that the lease related to a perma- 
nently settled area the terms of the con- 
tract both express and implied under the 
general law and quite apart from all other 
terms of the Bengal Tenancy Act governed 
the situation and that, therefore, no refer- 
ence could be made to any of the terms 
of the Bengal Tenancy Act. I am, however, 
convinced that the view which really led to 
the reference of this case to the Full Bench 
was erroneous. ' 

I would dismiss this appeal with costs, 

Kulwant Sahay, J.—I agree. 

James, J.—I agree. 


N Appeal dismissed, 
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PRIVY COUNCIL 
Appeal from the Rangoon High Court 
7 December 7, 1933 
Lord Macuiunan, SIR Jons Watts AND 
Se Ste GeorsGe LOWNDES. 
.Tae-SECRETARY or STATE ror INDIA IN 
P COUNCIL—APPELLANT 
VETSUS 
FOUCAR anp COMPANY Lap.— 
| RESPONDENTS 
Aceretions~Principle that gradual accretion enures 
tothe land—Burma Land and Revenue Act (II of 
1876), 8 6--Whether excludes rights of accretion and 
alluvion~-Boundary lines—Original staking out of 
the .*plots—-Value of—'Bounding grant’ Hxzstence of 
such boundaries, if sufficient of itself to exclude the 
doctrine of*-accretion — Estoppel — Non-claimer by 
earlier grantees of different kind of accretion—Whe- 
ther precludes later grantees from claiming right. 
The principle that gradual accretion enures to the 
land is based ona rule of ‘general convenience and 
security’ and applies to Burma also. .The words of 
s 6,Burma Land and Revenue Act, cannot be 
stretched toexcluderights of accretion and alluvion. 
It cannot be keld that: gradual additions to the land 
of a grantee by the action of a river are within the 
prohibition of the section It will require much more 
precise words than thos appearing in the section to 
exclude the application of a doctrine so well establish- 
ed founded upon such broad considerations. Att. 


General of S. Nigeria v. John Holt & Co, (1), Inre. 


Hull and Selby Railway Co. (2) and Shri Balsu 
Ramalaksmamma v., Collector of Godavari (3), 
referred to, [p 659, cols. 1 & 2} 

Little reliance can be placed upon the original 
staking out of land as indicating rigid and discerinble 
boundary lines. Even assuming that a grant is 
confined by specific boundaries represented by lines 
drawn on plans, the existence of such boundaries is 
not sufficient in itself to exclude the doctrine of 
accretion, The general principle of accretion applies 


even where the former boundaries ofthe land onthe . 


water front were known or capable of ascertainment. 
Att-Gen v, McCarthy (7), Rex v, Yarbarough (8), 
Gifford v. Yarborough (9) and Brighton and Hove 
General Gas Co.v. Hove Bungalows Ltd, :10), relied 
on. Lopez vy, Muddun Mohun Thakoor (41, Hindson 
v. Ashby (5) and Att-Gen v. Chambers (6), considered 
obiterand not followed. [p. 660, col. 1.] 

The fact that some of the earlier grantees acquiesced 
in fresh grants being made by the Government of 
lands which they might have claimed for themselves 
as accretions cannot have any adverse effect apon the 
rights claimed by subsequent grantees when the acere- 
tions in the earlier cases were different from those 
subsequently claimed. —[p. 660, col. 2.] 

Appeal from the judgment of the Rangoon 
High Court reported as 137 Ind. Cas. 402. 

Messrs. A. M. Dunne, K. O. and W. Wal- 
lach, for the Appellant. 

Messrs. Gavin T. Simmonds, T. F. R. Mc 
Donnell, and Hubert Hull, for the Respon- 
dents.. 


Sir George Lowndes. -The question 


in this appealis as to the respondents’ title 
to certain partly-submerged lands in the 
Pegu river, which.is tidal and navigable, 
and the alveus of which is admitted to be 
in the Orown. 
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. island for purposes | dha 
- cultivation had forfeited theirizights,: Thig- 


697 


Somewhere about 1892 an island began 
to form in the bed ofthe river, and parts of 
it having become from time to time fit for 
the cultivation of dhant palms, which, it is 
said, grow best below the high-water mark, 
were granted’ “out: by. „the. Government to 
different persons for. thats purpose. 


In the year 1922 the whole of the island 


as it then existed was acquired by the res- 
pondents. Inthe subsequent years further 


accretions occurred at the south-east end-of . 


the island, and a portion which had’ been 
lost some years before by’ erosion ‘re 
appeared: These lands were taken posses- 


sion of by. squatters, one’of them ‘apparently . 


having the permission of the Collector who `' 


claimed both the accretions and the re- 
formed land for Government, 
dents thereupon instituted a suit against’ 
the ‘appellant in the District Court of 
Insein, claiming a’ declaration of their 
rights, possession and other relief. The 
squatters were joined as co-defendants 
but took no part in the proceedings, the only 
contesting defendant being the appellant- 
agrepresenting the Government. 

The Trial Judge dismissed the suit, 


holding that the court had no jurisdiction to ` 


entertain it.. He was also of opinion that 
the respondents had no title to either the. 
accretions or the re-formed land. 

On appeal tothe High Court at Rangoon 
the question of jurisdiction was decided. 
against the appellant, and the correctness 
of this decision has not been’ contested 
before the Board. 


The respon- ` 


t 


The learned Judges of the High Court . 


also differed from the Trial Judge as to the- 


re-formed,land, which they held to belong 


tothe respondents. This finding. also has 
not been seriously disputed before their 
Lordships. It is, they think, clear that 
there wasno abandonment by the prede- 
cessors-in-title of the respondents, and the 
ordinary rule would apply under which the 
title of the grantees attaches upon the 
re-formation. It was suggested that. the 
respondents’ conveyance did not cover tho 
re-formed land, but there is no trace of any 
such contentionhaving been raised in the 
Burma Courts, where Counsel for the appel- 
lant formally admitted the respondents’ 
title to allthe land the subject of the origi- 
nal grants. Under these circumstances 
their Lordships: must hold that:this- point 
is not open on the present appeal. : 

It was also contended inthe lower Courts 
that the respondents. by: their user of .the. 
other than dhani 
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contention had commended itself to the 
Trial Judge but found no favour with the 
High Court, and it has been abandoned 
before their Lordships. 

The question to which the main argument 
on the appeal has been addressed is as to 
the accretions. The appellant contends that 
the well-recognized doctrine asto gradual 
accretions owing to the action of tidal waters 
has no application in Burma, and, alterna- 
tively, that it is excluded by the terms of 
the particular grants under which the res- 
pondents hold. è; 

On this aspect of the case the two learned 
Judges before whom the appeal came in 
the High Court, differed, Brown J., while 
not prepared to accept the first branch of 
the appellant’s argument, thought that what 
was granted’ in each case was a specific 

_ area between high and low-water limits, 
demarcated by posts, which were, he 
thought, clearly intended to be a rigid 
boundary. In this opinion, therefore, no 
claim to additional land by accietion was 
open to the grantees or to persons claiming 
through them. He was confirmed in this 
view by the fact (upon which much reliance 
has been placed by the appellant) that no 
claim on the ground of accretion had been 
made by the predecessors-in-title of the 
respondents, who, when additions to their 
original grants emerged, acquiesced in 
several cases in thése being granted by 

Government to other persons. ` ga 

Otter, J., took the opposite. view. 
He had no doubt that the doctrine of 
accretion -was applicable in Burma, and 
hé did not think’ that it was excluded by 
the terms of the grants, or by the possible 
existence of the posts upon which his 
learned colleague reliéd. He summed 
up the position in the following words :— 

“If the grants can be described as well defined 
at any time, they were not so well defined as to 
exclude the doctrine. If, on the other hand, they 
were not defined at all (and there is no real 
evidence as to the construction or maintenance of 


the posts) and the boundary on the water fronts 
was the river, then the doctrine would apply.” 


‘The result of this difference of opinion 
between the learned Judges was that the 
case was referred under cl. 34 of the 
Letters Patent to a third Judge, J. R. 
Das, J., who agreed withthe opinion of 
Otter, J. The appeal was accordingly 
allowed, and a decree passed in the High 
Court in favour of the respondents on 
their principal claims, 

‘The judgments of both Brown, J. and 
Otter, J. contained careful expositions of 
the case law as to aceretions and the 

application of the doctrine in India, and 
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their Lordships will have little. to addon 
this part of the case. Das, J., contented 
himself with a mere adherence to’ the 
opinion of Otter, J. ` 

Before discussing the questions which 
fall to be decided by the Board, theif. 
Lordships will make a further reference” 
to the facts upon which the decision must 
be based. 


The original grants by Government, 
made in 1593, were of land the greater 
part of which was then, at all events, 
submerged at high tide inthe river. The 
grants were all, apparently, made -on. 
printed forms divided into columns, one 
of which contained a statement of the 
area granted, and another its boundaries. ` 
Each form was accompanied by a rough 
plan, on which the plot, the subject of 
the grant, was delineated by more or less 
straight lines with small circles at each 
corner, which are said to represent posts. 
The scale'on which the plans are drawn 
seems to vary ineach case. The boundaries 
set out in the column above referred to 
and those shown on the plans do not. 
correspond, but, speaking generally with 
regard to such of the grants as are 
available in the record, the south boundary, `’ 
upon which the greater part of the accretions 
throughout the period since 1893 has been 
formed, appears consistently as the river. 
The only evidence as to the growth of 
the island is a series of 22 survey maps. 
produced from the district records, which 
both -parties admitted to “represent ac- 
curately the accretions and submergencies 
from time to time.” These plans, which 


: correspohd only approximately with those 


referred to above, also show the river as 
the southern boundary of the grants. 


“They also undoubtedly suggest that as 


additional lands emerged atter 1893,they - 
were granted by Government to different 
persons without regard 1o any question 
of accretion. But, apart from the plotting ` 
on these plans, there is no evidence as 
to what happened ,when the new grants 
were made, or what were the conditions . 
then prevailing. . ; 
The record also contains, in the case . 
of some of the grants, the application of 
the grantee and the proceedings in the - 
Revenue Department leading up to the 
grants. These purport to show that the 
applicant in each case had demarcated 
the plot for which he was applying by 
wooden boundary posts, but there is . 
nothing to indicate that these were of a 
permanent nature or that they were 


1984 


maintained or renewed from time to 
time, e 

The conclusions which their Lordships 
draw from these facts are that in each 
case the grant was of land forming part 
of the foreshore of tidal water, of which 
the south boundary and, in the material 
cases, the east boundary also, was the 
river. They accept the suggestion that 
the plots were originally marked out by 
posts or stakes, but they are not prepared 
to assume that these were of anything but 
a temporary character. . 
_ With regard to the nature of the 
interest passed under the grants, it is 
now admitted that it was in each case 
such as would support aclaim to accretion 
if the doctrine applied, and it is to this 
question that their Lordships must now 
address themselves under the two alterna- 
hte contentions put forward by the appel- 
ant. i 

The principle that gradual accretion 


enures- to the land which attracts it is 


one that has been recognized from very 
early times. 

1681, says :— 
_ “Appropriation by alluvion is admitted 
in all nations, for thereby the adjection of another's 
ground insensibly and imperceivably, by the running 
of a river, becomes a part of the ground to which 
it is adjested; because it is uncertain from whose 


ground such small and imperceivable particles are” 


carried by the water, and thereby also the frequent 
questions that would arise betwixt the proprietors 
upon the’ opposite banks of rivers are prevented; 
and though the adjection may be perceivable and 
considerable in a tract of- time it maketh no differe- 
nce if at no particular instant. the adjection--be- 
considerable; as the motion of the palm of a horologe 
is insensible at any instant, though it be very 
perceivable when put togethér in lesé than a quarter 
of an hour.” (‘Stair's Institutes of the “Law of 
Scotland,” 14, 1, 35) : NG 

The basis of the rule has been differ- 
ently stated at different times, but their 
Lordships_think 16. must „be .regarded as 
a rule of “general convenience and security”. 


(per Lord Shaw in. Att. . General of S. - 


Nigeria y. John, Holt & -Co. (1), and as 
necessary for the “mutual . adjustment 
and. protection: of property” (per... Lord 
DREN in Inve Hull.and Selby Railway 

o. (2) ae Pe pa 

In India the doctrine has been embodied 
in the lawcf Bengal by Regulation XI of 
1825, and.of Oudh by Act XVIII of 1876,. 
-and it is equally- well established 
Madras, where there is * no ‘statutory 
enactment. on. the subject (per: Lord Hob- 
Rr A O 599 at p 612; 84 LJ -P-O98;112L 


(2) (1839) 5 M & W 327; 8 L J(N.8.) Ex. 260; 52 
R R 733. : a 
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house, Shri Balsu Kamalaksmamma v. 
Collector of Godaveri (3)]. In Bombay the. 
right is recognized, butis restricted by the 
Land Revenue Code of 1579, s. 4, to accre- 
tion not exceeding an acre in extent. 

Under these circumstances 1t would, their 
Lordships think, be difficult to hold, as the 
appellant contends, that the doctrine . is 
wholly inapplicable to Burma, where under 
Act XIII of 1898 the ultimate test is to 
be “justice, equity and good conscience” 
[8.16 (3).] There is no direct statutory 
provision on the subject, and, so far as 
their Lordships are informed, no authority 
in the courts of that country. The appellant 
rests his argument mainly upons. 6 of the 
Burma Land and Revenue Act, 1876, which 
isin the following terms :—. ; 

“Section 6, Norignt of any description shall be 
deemed to nave been or shall be acquired by any 
person over any land to which this part upplies 
except the following :— í 

(a) Rights created by any grant or lease made by or: 
on behalf of the British Government; 

: (b) Rights acquired under ss. 27 and 28 of the Indian 
Limitation Act, i871; p 

(c, Kights created or originating in any of the’ 
modes hereinafter in that pehalf specified ; : 

' (d4) Rights legally derived from any right mentioned 
in cls. ta), (b) (¢) of this section.” f 

Their Lordships do not think that the 
words of this section can be stretched to ' 
exclude rights of accretion or alluvion. Apart 
from the contention thai such rights would 
be within cl. (d), upon which it is not’ 
necessary for them to come to any con- 
clusion, they are unable to hold that gradual 
additions to land of a grantee. by the 
action ofa river ave within the prohibition 
of the section. Jtis not that their Lordships 
are asked to presume that aaditional lands 
were granted by the Crown, „but only that - 
the „Crown made grants which might be 
either added to or diminished by the water. 


. The chance was ‘inherent in the grant. 


The river gives, just asit may take away, 
and ifthe gift ıs gradual, little by litige, 
from’ day to day, or from week to week, 
the law for the ‘reasons explained above 
deems what is added to have been part of 
what was granted : in the word of Baron 
Alderson [Hull and Selby Railway's case,(z); _ 
supra |, “vhat which cannoo be perceived in 
its progress 1s taken to be as ifitnever had 
existed at all.” It would, in their Lord- . 
ships’ opinion, require much more precise . 
words than those appearing in the section . 
above quoted to exclude the application 


of a doctrine go well established and found- 


ed upon such broad considerations, =’. 


(3)261A 107 atp lll; 22 M 464; 30 WNQ77; | 
Bom. L R 696; 7 Sar, 54 (P O - 5 me, 
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Their Lordships now turn to the second 
branch of the appellant's argument, upon 
which the learned Judges of the High 
Court differed. They have already indicat- 
ed that in their view little reliance can be 
placed upon the original staking out of 
the plots as indicating rigid and discernible 
boundary lines, but they will assume in 
the appellant's favour, for the purpose of 
this part ofthe argument, that, the grant 
in each case waswhat has sometimes been 
called a “bounding grant”, that is, one 
confined by specific boundaries represented 
by the lines drawn on the attached plans. 
On this assumption the question is whether 
the existence of such boundaries is suffi- 
cient of itself,as the appellant contends, 
to exclude the doctrine of accretion. 

Reference has been made to the dictum 
of James, L. J., ın Lopez v. Muddun Mohun 
Thakoor (4), that it had not been judicially 
determined to what extent the rule as to 
accretions would becarried in this country 
‘Gf there were existing certain means of 
identifying the original bounds of ihe 
property by landmarks, by maps...... or 
other means of that kind,” and to a similar 
doubt ‘suggested by-Lindley, L. J., in 
Hindson v: Ashby (5).- But these dicta can 
hardly be regarded -as authorities in the 
appellant’s favour. Reliance is also placed 
upon the opinion expressed by Lord Chelms- 
ford in Att. Gen. v. Chambers (6), but this 
cgainis little more than obiter dictum, as 
the case was remitted for the trial 
of further isstes and does not appear to 

aye Game up again for decision. 

The question was, however, considered 
at length by Palles, O. B. in Ait. Gen. v. 
MeCarthy (7), who held that it was con- 
cluded by the well-known decision in Ret 
v. Yarborough (8), whicb, as he points out, 
web affirmed by the House of Lords: Gifford 
v, Lord Yarborough (9). In that case there 
was the clearest possible boundary to the 
Jand for which the accretion wes claimed 
in the existence cf asea wall, and yet the 
doctrine was held to be applicable. The 
headnole totke report of the Trish case, 
which expresses concisely the conclusion 
theye came to, is as follows: 

14)18 MIA 467 at p 474,65 BL LR 521,4W RU 
2 Suther 336: 2 Sar. 594 (P ©). 

(5) (1896) 2 Ch lat p 13; 65 LJ Ch, 515;74 LT 
327.45 W R 252; 60 3 P 484 

(6) (1859; 4 De G@& J 55 
7 W R404; 124 R R149. 

(T), (1916) 2 Ir. Rep. 260. 

(81824) 3B &0O91;2 LIK B 196, 4Dowl & Ty, 
700427 R R299" ó: 

(0711828) 5 Bing, 163; 2 Bligh. (N, s.) 147,1 Dow,--& 
O1, 178; 27 R Rada : 


at p 71; 5 Jur, (N, 8.) 745; 
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“The decision of the House of Lords in Gifford v. 
Yarborough (9), conclusively determines that where 
land isadded tothe seashore by the gradual and 
imperceptible action of natural causes, the owner | 
of the lands adjoining the accretions acquires in 


them agood title against the Crown, notwithstanding: 
the existence of marks or bounds or other evidence 
by which the former, ora former, line of ordinary 
high water can be ascertained. f 

“The real question in every such case of accretion 
is whether during the process of acéretion the pro- 
gress of the accretion can be ascertained.” 

The question was again considered by 
Romer, J.,in Brighton and Hove General Gas 
Co. v. Hove Bungalows Ltd. (10), where a 
similar conclusion was reached. 


In their Lordships’ opinion, these cases 
were rightly decided, and they think that 
the general principle of accretion applies 
even where the former boundaries of ihe 
land on the water front were known or 
capable of ascertainment. On the assump- 
tion, therefore, that this was the position 
by reference to the plans in evidence in 
the present case, they are unable to hold 
that this excludes the application of the 
doctrine, 

It only remainsto deal with the’ sug- 
gestion of estoppel based on the fact that 
some of the earlier grantees acquiesced 
in fresh grants being made bythe Go-- 
vernment of lands which they might on 
the basis of this judgment have claimed 
for themselves as accretion. Their Lord- 
ships fail to understand how any case of 
estoppel’can be sustained against the res; 
pondents. Nothing is known as to the 
circumstances under which these fresh 
grants were made. The grantees may not 
have desired the additional lands: they 
may even have regarded a new holder, 
settled between them and the chances of 
the river as an additional sectrity to their 
own holdings: they may have been and 
probably were, altogether ignorant of their 
rights or unwilling to spend money in 
litigating wth Government if they did 
know ot them. But in any case the ac- 
cretions were totally different from those 
ncw claimed by the respondénts and the 
non-claimer by them cannot in their Lord- 
ships’ opinion have any adverse effect 
upon the rights now claimed by the res- 
pondenls. é 


For the reasons given their Lordships 
think that the decree passed by the High 
Court against which this appeal has been 
brought was right, that the appeal fails, 
and that it should ke dismissed with c sts, 


(10. (2924) 1 Ch 372, 
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and they will humbly advise His Majesty 
accordingly, . 

Ne Appeal dismissed. 
_ Solicitors for the Appellant:—Solicitor, 
India Office. 

Solicitors for the Respondents:—Mesars. 
‘Stoneham & Sons. ; 


PRIVY COUNGIL : 
Appeal from the Lahore High Court 
December 5, 1923. 
Lord MACMILLAN, Ste Joan WALLIS 
AND S:R GEORGE LOWNDES. 
_MADHO RAM—APPELLANT ` 
Versus 
Tar SECRETARY or STATE rog 
INDIA in COUNCIL—~— RESPONDENT 
Contract—Tender for supply of oil—Tender for 
200 gallons oil petroleum-—Acceptance of tender by 
Supply and Transport Corps—Contract, if obtained 
for supply -of fall the petrol required for the Corps— 


Clear statement in tenders — Necessity of —' Oil. 


oe if means petrol also ~Intention of plaint- 
aff. 
The plaintiff, acontractor, put in a tender forthe 
year 1917-18 ‘before the Supply and Transport Corps 
by which he agreed to supply so much oil of sorts 
as the officers specified ‘‘ may require, subject to 
the conditions set forth inthis tender and in the 
schedule annexed thereto." One of the oils specified 
in the sthedule was “oil petroleum,” at Rs, 3-12 
per gallon, and the “estimated requirements ” were 
entered as‘2C0 gallons, The tender for the preced- 
iag year 1916-17 included “oil petroleum,” at Rs. 4 
per gallon, with estimated requirements of 
10 gallons. “ Oil petroleum” had not been included 
“in the accepted tender for 1915-16. The plaintiff 
alleged that by the azceptanca of thistender for an 
estimated 200 gallons of“ oil petroleum "in January, 
1917, the plaintiff obtained a contract for the supply 
of allthe petrol required by the Supply and Trans- 
port Corps for five’ of the most important Military 
Stations in the Punjab and sued for recovery of 
damages for breach of contract: : 

Held, that petrol.was not included in “ oil petro- 
leum " and thatit wasex.remely desirable that in 


tenders of this kind it should be mads clear beyond | 


all doubt on the face of the documents whether the 
accepted tender isforall the supplies which may 
be required while the tender isin force, or only for 
such supplies as may be ordered from time to time, 
and that,these questions should not be left to 


become tha subject, when differences arisa, of pro- 
tracted litigation 
Held, also that when tha plaiatiff first saw the 


words ‘oil petroleum” inthe printed form of 
tender he may nothave koown what exactly was 
meant, and may have had to enquire before making 
his tender, but-he can hardly have avoided knowing 
that it was not petrol and that is was clear that tha 
plaintif did not think that‘oil petroleum’ meant 
petrol from the fact that his rate of Rs.312 per 
:gallon was double the market prica of petrol at the 
-date of the tender; and thatin any case he could 
rot. have supposed that ‘oil petroleum’ included 
petrol and hence his suit would fail, 
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Messrs. L. DeGruyther, K. O, J. M 
Parikh and W. C: Dutt, forthe Appellan 

Messrs, A. M. Dunne, K. ©. and W 
Wallach, for the Respondent. i 

Sir John Wallis.—In this case the 
plaintiff, Mahdo Ram, contractor, Lahore 
Cantonment, instituted a suit to recover 
Rs, 37,500 from the defendant, the Secre- 
tary of State for India in Council, by 
way of damages for breach of contract, 
entered into bythe Supply and Transport 
Corps withthe sanction of the General 
Officer Commanding the Lahore Divisional 
Area, for the supply of “oils of sorts ‘other 
than kerosine,” deliverable at Lahore 
Cantonment, Ferozepore, Multan, Jullin- 
dur, and Amritsar, for the year April 1, 
1917, to March 31, 1918. 

The plaintiff having putin a tender for 
this year in the prescribed form, the 
written sanction of the General Officer 
Commanding was obtained “for the period 
at the rates quoted” in the schedule to 
the tender after a “comparative state- 
ment” had been submitted to him, which 
no doubt showed the rates accepted'in 
the preceding year or years. 

The sanction having been dulv record- 
edin the schedule to the tender, the sche- 
dule was signed on the same day by the 
plaintif andthe Deputy Assistant Direc- 
tor of Supplies, and onthe February 5, 1917, 
acceptance of tender was communicated to 
the plaintiff and entered in the tender. 

In the tender ths plaintiff agreed to 
supply so much oil of sorts as the offizers 
specified “may require,subjectto the con- 
ditions set forth in this tender andina ths 
schedule annexed thereto,” ; : 

Twelve different sorts of oil were enter- 
ed in column 1 of the schedule, which was 
headed “Exact description of supplies re- 
quired,” and in other columns the rates 
per gallon in figures and words and the 
“estimated requirements” were entered. 
These estimated requirements, read with 
note A, were for the quantities entered 
“and as required after completionof these 
quantities,” ` 

One of the oils specified in the schedule 
was “oil petroleum,” at Rs. 8'12 per gallon, 
and the “estimated requirements” were 
entered as 200 gallons. The tender for 
the preceding year 1916-17. included 
“oil petroleum,” at Rs.4 per gallon, with 
estimated requirements of 10 gallons. “Oil 
petroleum” had not been included in the 
accepted tender for 1915—15. T Ls 

‘The sole question in the, case is whether 
by the acceptance of this tender for an 
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estimated 200 gallonsof “oil petroleum” 
in January, 1917, the plaintiffobtained a 
contract for the supply of all the petrol 
required by the Supply and ‘Transport 
Corps for five of the most important 
military stations in the Punjab ata rate 
which, according to the evidence of one 
of hisown witnesses, was double the rate 
for petrol in 1917. . 

The plaint alleged that the plaintiff 
under his contract continued to supply 
petrol under the heading of “oil petroleum,” 
up’ to July 17, 1917, and in this way 
supplied over 200 gallons of petrol, which 
_were duly accepted as “oil petroleum” and 
paid for at the contract rate of Rs.3°12 
per gallon, but that subsequently in breach 
of the contract the defendant had obtain- 
ed supplies of petrol from, other dealers, 
and during the running ` period of the 
contract soobtained approximately no less 
than 25,000 gallons. He further alleged 
that during the period from July, 1917, to 
March, 1918, the market price of petrol was 
Rs. 2:4 per gallon, as compared with the 
contract rate of Rs. 3°12, and that he had 
suffered a loss at the rate of Rs. 1°8 per 
gallon, or Rs. 37,500, which he claimed to 
recover as damages. 

In the written statement the defendant 
alleged thatthe contract did not compel 
‘the Supply and Transport Corps to indent 
even for 200 gallons on the plaintiff or to 
draw its suppliesfrom the plaintiff alone. 
It denied that the plaintiff had supplied 
petrol under the heading of “oil petroleum” 
upto July, 1917, and had supplied 200 
gallons of petrol which were duly accepted 
and paid for as “oil petroleum.” The 
schedule provided for the supply of “oil 
petroleum’. Ifthe plaintiff cleverly sup- 
plied and the defendant by a mis- 
take received petroleum (sic) for ‘oil 
petroleum’ it does not affect the case. 
Petrol was never knowingly received as, 
or in the place of, ‘oil petroleum.” 

Both the lower Courts in their judgments 
embarked inthe first “place on an elaborate 
consideration of the question whether in 
the light of the English decisions the accept- 
ance of the plaintiff's tender amounted to 
a contract binding the S. and T. Corps to 
draw all their supplies of the oils specified 
from the plaintiff. 

The Subordinate Judge found that such 
a contract was proved, and being of opinion 
that “oil petroleum” included petrol, gave 
the plaintiff a decree for Rs. 37,500 as 
claimed. 

The High Court held that the plaintiff 
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was not entitled under the contract to insist - 
ontheS. and T. Corps getting all or any 

of their supplies from the plaintiff, and 

reversed the decreeof the lower Court and 

dismissed the suit on that ground without 

going into the question whether “oil petro- 
leum” included petrol. As their Lordships, 
after hearing the latter question fully 
argued, are clearly of opinion that petrol 
was notincluded, and that onthis ground 

the appeal must fail, they do not propose 

to decide the question of contract, and will 
merely observe that they are not to be 
taken as concurring in the High Court’s 
finding as to the effect of the contract. 

They think it right to add that in their opi- 
nion if is extremely desirable that in 
tenders of this kind it should be made 
clear beyond all doubt on the face of the 
documents whether the accepted tender is 

for all the supplies which may be required 
while the tender is in force, or only for such 

supplies as may be ordered from time to 
time and that these questions should not be 
left to become the subject when differences, 
arise, of protracted litigation, ` 

As to whatwas meant by “oil petroleum,” 
the Subordinate Judge found,in the first 
place, that “oil petroleum” and “petrol” 
were different things, and that “vil petro- 
leum” was crude oil used for cleaning rifles 
and guns, and petrol was a distilled spirit 
used for driving motor-cars, but that in this 
contract both parties understood that the 
article to be supplied was petrol, and 
accordingly gave the plaintiffa decree for 
Rs. 37,500, the damages claimed in the 
plaint. With the latter part of this finding 
their Lordships are wholly unable to 
agree. . 

“Oil petroleum, Russian lubricating,” is 
one of the supplies included jn the Army 
Tables of a Battery, R. F. A. According to 
the defendant's evidence the “oil petroleum” 
in this case was required for cleaning guns. 
In both instances the term “oil petroleum” 
would appear to have been used in contra- 
distinction to spirit of petroleum now 
commonly known as petrol. 

Reference to the words petroleam and 
petrolin the New English Dictionary shows 
that inthe early days of motoring, motor 
spirit was known as spirit of petroleum and 
in France asessence de petrole. Something 
shorter apparently being wanted, petrole or 
essence Came into use in France and petrol 
in England. In 1917, petrol was the only 
term in use for motor spirit ‘both in England 
and in India. All the indents exhibited 
in the case were for petrol, and there is no 
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reliable evidence that motor spirit was ever 
known as “oil petroleum”. When the 
plaintiff first saw the words “oil petroleum” : 
in the printed form of tender he may not 
have known what exactly was meant, and 


may have had to enquire before making his . 


tender, but he can hardly have avoided 
knowing that it was not petrol. This was 
sufficiently apparent from the fact that only | 
_ 200 gallons were entered as the estimated 

requirements for these five stations, whereas 


the plaintiff proved from the books produced - 


by the defendant that the Supply and Trans- 
port Corps in this contract year purchased 
26,540 gallons of petrol for the contract 
stations from the Shell and Burma Oil 
Companies, and it is not clear whether these 
` quantities included the: petrol which the 
officers in charge of supplies at the out- 
stations obtained on indents from other 
contractors under their contracts, as evi- 
denced in this case, 

That the plaintiff did not think that “oil 
petroleum” meant petrol also appears from 


the fact that his rate of Rs, 3.12 per gallon | 


was double the market price of petrol at the 
date of the tender. ne 
As for the “oil petroleum” mentioned in 
hiscontract, he presumably ascertained 
that it was crude petroleum, wanted for 
cleaning guns, before he tendered for it at 
Rs. 3.12.-a-gallon, unless indeed he 
simply took therate tendered by his prede- 
cessor andreduced it by 4 annas a gallon. 
In any case, he cannot possibly .. have sup- 
posed that ‘‘oil petroleum” included petrol. 


The plaintiff did not venture to go into the- 


box and. depose that he understood his 


contract to include petrol. beg Bales 


Captain Payne, the plaintiff's twelfth 
witness who signed one of these. supply 
orders, deposed that he was unable to 
explain why in this . instance the supply. 
order was made out for’ oil petroleum when 
. the indent: was for petrol, and that he. 
signed the order put before him “as an 
ordinary routine.” 

The plaintiff's claim’ would appear to 
have been suggested by the fact which had 
come to the plaintiff's knowledge that the 
previous contractor had on two occasions 
been allowed to supply petrol wanted by 
the Armoured Motor ‘Unit, Lahore, under 
supply orders for oil petroleum purporting 
to be made under his contract ; and the. 
claim was at once rejected by the Officer 
Commanding the Supply and Transport 
Corps, Lahore,.as soon as the true facts 
were ascertained. £ 

For these reasons their Lordships are, of 
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opinion that the appeal must be dismissed, 
and they will humbly advise His -Majesty 
accordingly. The appellant. will -pay the 
respondent’s costs. SYSS 
Solicitors. for the Appellani—Medéérs. 
T. L. Wilson & Co. f n 
Solicitors for the Respondent—The 
Solicitor; India Office. ` j 
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< ` PRIVY COUNCIL, = 
Appeal from the Caleutta High Court 
December 7, 1983 1° 0 


Loro MAOSILLAN, SIR JOHN. WALLIS AND 


; Str Grogon Lownpzs. . 
Sm RAJENDRA NATH MUKERJEE 


AND OTHERS—-APPELLANTS 


< I VETSUS A a 
Tae COMMISSIONER or INCOME TAX, 
BENGAL—ResronpDent : ik 
Income Tax Act (XI of 1922), ss. 22,28, 34, 66 
(2)—Assessment after the expiry of the tax year— 
Whether alegal assessment—Income that has escaped 
assessment-—Notice, if to be served within one year 
after expiry of tax year—" Has escaped assessment”, 
“meaning of ~Purchase of assessée firm by partners 
of another firm—Two ` separate assessments— 
of only -purchasing firm 
including both assessments—Amendment of assessment 
of purchaser firm by elimination ‘of profits. of 
asseseee firm—Assessment of assessee firm after 
expiry of year in respect, of which. assessment 
was made—Legality of—Amendment by elimination, 


if constitutes escape from assessment > . ni., 
‘ Although the language of the Income Tax Act is 
naturally suited to the normal case of taxation, carried 
through all its processes within the compass of the 
tax year, yetapart from a. 34 ofthe Act thera is 
no provision which would justify the importation 
into the Act of an implied prohibition against the 
making of an assessment after the expiry’ of the 
tax year. [p. 665, col. 1.] ne 5 
Section 34, Income Tax Act applies to two cases, 
viz., (1) the case where income has escaped assess- 
ment in any year, aad (2)the ‘ case where income 
has been assessed at too low a ratein any year. In 
either of these cases anotice calling fora return 
may be issued and an assessment or re-assessment 
may be made of such income as has. escaped 
aagessment or has been assessed at toolowa rate in 
the tax year, but such notice may be served only 
within one year after the expiry of the tax year. 
But it cannot be inferred from s. „34 that it is only 
where income has escaped assessment in the tax 
year, or has been assessed too low in that year, that 
an assessment may be made after the expiry of the 
tax year It may be that in the ‘two cases to which 
the section applies if no notice is served within the 
year following the tax year, no subsequent assegs- 
ment or re-assessment can be made of the income 
which has escaped assessment or been assessed too 
low, but that does not mean that in uo other case can 
an assessment bamade after the expiry ofthe tax 
year [p. 665, col. 2; p. 668, col. Lf ; 
The words “ has escaped assessment” in s. 34 
cnndt bə read as equivalent to “has not been 
assessed.” That the word “assessment” is not 
confined in the statute to.the definite act of making 
an order of assessment appears fram s. 66 which 
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raters to the courss of any assessment," The fact 
that s.34 requires a notice to be served calling for 
a returnofincome which has escaped assessment 
strongly suggests that income which has already 
been duly returned for assessment cannot be said to 
have “escaped " assessment within the statutory 
meaning. Lachiram Basantlal v. Commissioner of 
Income Tax, Bengal (1), approved. [p. 666, col. 


1. : 

Towards the end ofthe year 1926-27, the partners 
of aregistered firm M & Oo purchased the business 
and assetsof firm B & Co. The purchase was 
effected by the partners of firm M & Co. as indivi- 
duals who contributed funds for the purpose 

proportional to their shares in M & Co and 
' . became partners in B& Co In the year 1927-28, 

M & Co. was aregistered firm while B & Oo. was 

unregistered, Separate notices were issued to the 

firms by the Income Tux Officers ofthe respective 

Districts, they being unaware that the business of 

B & Co. had been bought by the partnersof M & 

‘Co. The two companies made their returns 

separately but inthe meanwhile the purchase of 

B & Co. having come to the knowledge of the 

“jacome-tax authorities, assessment was made on 

M & Co on February 25, 1928, on the combined 
incomes returned by M & Co. and B & Co 

treating the latter as a branch of the former. M 

& Co appealed, and in consequence of the 
decision of the High Court the assessment made on 

M, & Co. was amended by .elimination of the 

profits of B & Co. and. on November &, 1930, an 

assessment was made on B & Co. on their inecme 

. as returned by them on January !3, 19:8 They 

urged that it was not competent to make this 

assessment after the expiry on March 31, 1928, of 

.the year in respect of which the assessment was 

made; ; 

Held, thatthe income of B & Co did -not ‘escape 
assessment’ in the year 1927-23 within the meaning 
of s. 84.and that consequently the serving of a 
notice within the year 1924-29 wag not an essential 
prerequisite of a valid assessment of that income 
and that as there was[no o.her time limit prescribed, 

- or necessarily implied, in the act, the assessment 

. of November 8, 1930, was, therefore, not out of 

time. [p. 666, col. 2] 

Held, also, thatthe amendment of M &. Co's 
assessment by the elimination of B & Oo.’s profits 
with a view to the separate assessment of the latter 

. could not in any proper sense be described as an 

escape from assessment of the income of B.& (o, or 

ofthe firm's partners [ibid] 

‘Messrs. Latter, K. O. and H. C. Monks, 
for the Appellants. 

Messrs A.M. Dunne, K. C. and R.P. 

Hills, for the Respondent. 

Lord Macmillan.—On November 8, 
1930, the Income Tax Officer for District V, 

-Waleutta, made an assessment order on 
“Burn & Co., an unregistered firm carrying 
-on business in Calcutta, assessing them to 
-income-tax and supertax for the years 

-1927-28, under s.: 23 (1) of the Indian 
‘Income Tax Act, 1922, The main question 
sin the present appeal, in which the indivi- 

dual partners of Burn & Oo. are the appel- 

lants, is whether it was competent to make 

this assessment on the firm after the expiry 
on.March 31, 1928, of the year in respect 
-of whichthe assessment was made. 
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The explanation of the delay'in making 
the assessment is as follows. It appears 
that towards the end of the year 1926-27 
the partners of the registered firm of 
Martin & Co., which also carried on busi- 
ness in Calcutta, purchased the business 
and-assets of Burn & Co. The purchase 
was effected not by or on behalf of ihe 
firm of Martin & Co. but by the partners 
of that firm as individuals who contribut- 


.ed funds for the purpose proportionally 


to their shares in Martin & Co. and became 
partners in Burn & Co., with the same 
shares therein as they held in Martin 
&Co. In the year 1927-28 Martin & Co. 
was a registered firm while Burn &.Co. 


.was unregistered. Under the Income Tax 


Act registered and unregistered firms are 
differently taxed in various important 
respects. f 

On April 7, 1927, the Income Tax Officer 
of District I, issued a notice to Burn & Oo. 
unders. 22 (2) calling for a return of 


.their total income forthe year to March 


31, 1927, witha view to assessing them 
for the year 1927-28. A similar notice was 
issued to Martin & Co. on April 8, 1927, by 
the Income. Tax Officer of District II. When 
they issued these separate notices the 


:Income Tax Officers were unaware that 


the business of Burn & Co. had been 
bought by the fpartners of Martin & Co, 


:On September 24, 1927, Martin & Co. made 


a return of their total income in compliance 
with the notice issued to them in April 
and.on January 13, 1928, Burn-& Co: made 
their return. Meantime the purchase of 
the business of Burn & Co. by the. partners 
of Martin & Co. having .come ‘to the 
knowledge of the Income-tax authorities, 
Burn & Co.'s file was transferred to’ the 
Officer dealing .with District II, and on 
February 25,1928, he made an assessment 
on Martin & Co. in respect - of the 
combined incomes returned by Martin & Co. 
and Burn & Co. on the footing that the 
business of Burn & Co. had become 
a branch of the business of Martin & Co. 
Martin & Oo. appealed against this 


: assessment, and after sundry procedure, 


which need not be detailed, the High Court 
on May 16, 1930, held that the income ofa 
registered firm cannot for the purposes 
of the Act be aggregated with the income 
ofan unregistered firm, but that the income 
of each must ke separately assessed, irres- 
pective of the fact that the persons ‘in- 
terested in the profits of both concerns 
aie the same. Before pronouncing this 
decision, the High Court. had, by a reference 


` 
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back to the Commissioner, ascertained (hat 
‘the business of Burn & Co. had been 
bought, not with any funds belonging to 
Martin & Co., but with other funds belong- 
ing tothe individuals who were the part- 
ners in Martin & Co., and that the inten- 
„tion of the purchasers was to embark 
on a separate venture unconnected with 
. Martin & Co, i 
In consequence of this decision 
assessment, which. had been made on 
Martin & Co. was.amended by the elimina- 
tion therefrom of the income returned by 
Born & Co. and on November 
‘an assessment, being the assessment under 
appeal, was made on Burn & Co. on their 
income as returned by. them on January 
-.18,1928. The partners of Burn & Oo. 
appealed against this assessment to the 
_Assistant Commissioner, by whom it was 


:confirmed. They then, under s. 66 (2) re- - 


„quired the Commissioner to refer certain 
“questions of law to the High Court. The 
questions as framed by the Commis- 
,xBloner and referred by him were as 
A follows: — : 
N “l. Whether. the assessment made under s, 23 
(1) on the petitioners on November 8, 1980, for the 
year 1927-8 in pursuance of the notice under s. 22 
12), issued on them on April 7, 1927, wasa legal 
> assessment? = 
“2. Whether proceedings can now lie against 
, Messrs. Burn and Oo. in view of the fact that final 
and conclusive assessments’have now been ‘made on 
Messrs. Martin & Co. and on their individual part- 
J ners? Ji 2 
. 3. Upon a true construction of the Indian Income 
„Tax. Act must not any assessment be completed 
within thé year of assessment or in the event of 
- such” assessment not being so completed is not tho 
.: only remedy open tothe income tax authorities to 
'. proceed under 8. 34," ` ; 
The High Court answered the first and 
second questions in the affirmative and the 
third question in the negative whereupon 
.ihe present appeal was taken. 
The argument ofthe appellants was that 
on a sound construction of the provisions 
_of the Income Tax Act it is incompetent 
. to make any assessment to tax after the 
expiry of the year for which the tax is 
‘charged except in the cases provided for 
Jin s. 34. That section played so important 
a part in the debate that it may be well 
to quote it in full:— 
“34, If for any reason income,profits or gains charge- 
able to income tax has escaped assessment in any 
‘year, or has been assessed ‘at too low a rate the 
“Income Tax Officer may at any time within one year 
of the end of that year,serve on the person liable 
. to pay tax on such income, profits or gains,or in 
‘the cass of a company on the’ principal officer 
thereof, a notice containing all or any of the re- 
. quirements which may. be included in a notice under 
sub-s, (2) of s. 22 and,may -proceed: touassess or 
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re-assess such income, profits or gains and the 
provisions ofthis Act shall so far as may be, apply 
accordingly „as if the notice were issued under 
that sub-section: 

Provided that the tax shall becharged at the rate 
at which it would have been charged had the income, 
profits or gains not escaped assessment or full 
ssessment as the case may be,” were 


The appellants were not able to’ point 
to any express provision of the Act limit- 
ing the time within which an assessment 
must be made. In particular, s. 23 under 
which the assessment in question purports 
to have been made, contains no such limi- 
tation. They relied, however, on inferences 
which they sought to draw from other 
sections of the Act and especially from 
s. 84. The language of the Act is no 
doubt naturally suited to the normal case 
of taxation carried through all its proces- 
ses withinthe compass of the tax year, but 
their Lordships do not find in any of the, 
sections tofwhich they were referred, apart 
from s. 34, any provisions which ‘would 
justify the importation into the Actof an 
implied prohibition against the making of 
an assessment after the expirv of the 
tax year. Nor does s, 34, when it is ex- 
amined support the appellants’ contention. 
That section applies}to two cases,, viz., 
(1) the case where income has escaped as- 
sessment in any year and (2) the case 
where income has been assessed at “too 
low a rate in any year. In either of 
these cases a notice calling for a return 
may be issued and an assessment or re- 
assessment may be made of such income 
as has escaped assessment or has. been 
assessed at too low a rate in the’ tax 
year, but such notice may be served only 
within one year after the expiry of the 
tax year. The inferences which the appel- 
lants asked their Lordships to draw from 
those provisions were: (1) that it isonly 
in the cases to which s. 34 applies that 
an assessment can be made after the expiry 
of the tax year, and (2) that if.a case 
does fall within either of the cases to 
which s. 34 applies, no assessment can be 
made after ‘the expiry of thetax year. un- 
less it is made withinthe year following 
the tax year, or at least unless a notice calling 
for a return is made within the year follow- 
jog the tax year, 

It will be observed that under s. 34, if 
a notice is served within one year after 
the expiry of the tax year, the subsequent 
assessment or re-assessment may  ap- 


‘parently be made at any time after service 
-of the notice and not necessarily within 
„the year. following the tax year. «It.would 
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be odd if in this case the assessinent 
could be made more than a year after 
the expiry of the tax year, whilein the 
normal case, where a return is made with- 
in the year, the assessment could not be 
made a day after the expiry of the tax 
year. Their Lordships do not accept the 
inference sought to be drawn from s. 34, 
that it is only where income has escaped 
assessment in the tax year or has been 
assessed too low in that year, that anas- 

sessment may be made after the expiry 
` of the tax year. It may be that in the 
two cases to which the section applies if 
no notice is served within the year follow- 
ing the tax year, no subsequent assess- 
ment or re-assessment can be made of the 
income which has escaped assessment or 
been assessed too low, but that is not to 
say that in no other case can an assess- 
ment be made after the expiry of the tax 
year. 


The appellants, however, submit that 
this is a case of income escaping assess- 
ment within the meaning ofs. 34. Assess- 
“ment, they argue, is a definite act, indeed 
“the most critical act in the process of 
‘taxation. If an assessment is not made 
` on income within the tax year, then that 
“income, they submit, has escaped assess- 
‘ment within that year and can be subse- 
quently assessed only under s. 34 withits 
time limitation. This involves reading 
the expression “has escaped assessment” 
as equivalent to “has not been assessed,” 
Their Lordships cannot assent to this read- 
ing. It gives too narrow a meaning to 
the word “assessment” and too wide a 
meaning to the word “escaped.” That 
“the word “assessment” is not confined in 
the statute to the definite act of making 
an order of assessment appears from s. 66 
which refers to “the course of any assess- 
ment.” To say that the income of Burn 
& Co. which in January, 1928, was returned 
for assessment and which was accepted as 
correctly returned,though it-was erroneously 
included in the assessment of Martin & Co., 
has “escaped” assessment in 1927-28 seems 
‘tc their Lordships an inadmissible reading. 
The fact’ that s. 34 requires s notice to be 
served calling for a return of income 
- which ‚has escaped assessment strongly 
suggests that income which has already 
been duly returned for assessment cannot 
be said to have ‘‘escaped” assessment 
‘within the statutory meaning. Their 
Lordships find themselves in agreement 
with the view expressed in Lachiram Basant- 
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lal v. Commissioner of Income Tax, Bengal 
(1), by the learned Chief Justice (Rankin) 
at p. 118* 


“Income has not escaped assessment if there are 
pending atthe time proceedings forthe assessment 
of the assessees income which have not yet terminated 
in the final assessment thereof,” i 
It may bethat if no notice calling for a 


. return under s. 22 is issued within the tax 


. year 1928-29 was not an 


year then s. 34 provides the only means 
available to the Crown of remedying the 
omission, but that is a diferent matter. 
Their Lordships find it- sufficient for 
the disposal of the appeal to hold, as they 
do, that the income of Burn & Co. did not 
“escape assessment’ in the year 1927-28 
within the meaning .of s.34 and that con- 
sequently the serving of anotice within the 
essential pre~ 
requisite of a valid assessment of that 
income. Asthere.is no other time limit 
prescribed, or necessarily implied, in the 
Act, the assessment of November 8, 1930, 
was therefore, not out of time, and the first 
question was correctly answered by the 
High Court in the affirmative and the. 
third question in the negative. . 
The appellants had another argument 
against the validity of the assessment. 
Their Lordships share the difficulty ex- 
perienced by the learned Chief Justice in 
appreciating it. It was directed to the 
second question stated by the Commissioner 
and appears toturn on the fact that after the 
judgment of the High Court ọn- Martin 
& Co.'s appeal final and conclusive’ assess- 
ments were made on Martin -& ` Co:-and 
the individuals composing that partnership 
without including the income” of those 
individuals as partners of Burn & Co, 
Their income as partners of Burn & Co. 
then, itis suggested, “escaped assessment” 
because, as expressed in the sixth and 
seventh reasons appended to the appellants’ 
case, the partners of Burn & Co. were (in 
the absence of an assessment on the firm) 
liable to be assessed individually -on 
their shares of the firm’s profits and 
while they were so liable they were. finally 
assessed (as partners of Martin & Co.) with- 
out any of their shares in the profits of 
Burn & Co. being included. In their 
Lordships’ opinion the amendment of 
Martin & Co.'s assessment by the elimina- 
tion of Burn & Co.'s profits with a view 
toihe separate assessment of the latter 
cannot in any proper sense be described 
as an escape from assessment of the 


income of Burn & Oo. or of the firm’s 
Q)5 ITR 114. 
* Pagooft5 IT R [Ad] 
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partners. The second question was there- 
fore rightly answered in the affirmative by 
the High Court. . 

Their Lordships will humbly advise 
His Majesty that the appeal be dismissed. 
The appellants must pay the respondent's 

. costs. 

No. Appeal dismissed. 

Solicitors for the Appellants. Theodore 
Goddard & Co. 


Solicitors for the Respondent. — Solicitor, l 
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PRIVY COUNCIL 
Appeal from the Nagpur Judicial Com- 
missioner’s Court 
December 7, 1933 
Lorn THANKERTON, LORD ALNESS AND 
SIR LANOLLOT SANDERSON 
Diwan RAMSARAN SINGH—. 
ÅPPELLANT 
VETSUS 
Thakur MAHABIR SEWAK SINGH 
AND OTHERS — RESPONDENTS 


Hindu Law—Marriage—Kater form ef marriage 
—Incidents af—Evidence as to performance of 


ordinary ceremonies insufficient—Validity of mar- 
riage—~Son born of the marriage—-Whether entitled 
to succeed to father's estate. 

Marriage inthe katar form denotes a form of 


marriage distinct from the ordinary form of marriage, 
the distinction being that the bride is given to the 
bridegroom's sword or dagger in place of to the 
. bridegroom. This form of marriage is peculiar to 
Kshatriyas and is unknown among the Tanwars or 
Kanwars;-or, indeed, the Sudras, A son born of such 
a marriage is not entitled to aucceed to the zemindari 
of the father. Maharaja of Kohlapurv Sandaram 


Ayar (liand Ramasami Kamaya Naikv. Sundara- . 


lingusami Kamaya Naik (2), referred to. [p. 669, col. 
1. j 
l Where throughout the documentary evidence the 
marriage ofa woman toa zemindar belonging to 
the Kanwar or Tanwar caste, was treated as a katur 
marriage aud asa formof marriage different from 
the ordinary form of marriage,and it was only many 
years after the death of the zemindar that it was 
maintainei tobe a valid marriage, entitling the son 
of that marriage to succeed tothe zemindari, and 
the deceased zemindar himself had made provision 
for maintenance of the wife by katar marriage and 
the son bern of that marriage : 

Held, that the son of that marriage which was not 
attended with ordinary ceremonies was not entitled 
to succeed to the zemindari. [p. 670, col, 14), 


Messrs. L. De Gruyther, K. C. and J. M. ` 


Parikh for the Appellant. 

Lord Thankerton.—The appellant 
brought the present suit in the court of the 
Additional District Judge at Bilaspur for a 
declaration that he 
to the Lafa zemindari estate as the son of 
the late Zemindar Diwan Dehraj Singh. 


The family tree, so far as material, is ap 
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follows :— 4 
RAGHUNATH SINGH 
| 
Dehraj Singh Deo Singh 
died February 16, died 1912-13 
1910 
Wives Mahabir Sewaksingh 
| (respondent 
No, 1.) 


| 





| 
| 


Musammat Musammat Musammat Musammat 


Amrit Ganesh Dulaurin Ful 
Kuar Kuar- Kuar Kuar 
died 1922, (respondent (respond- died 1913 

, No, 2.) ent No. 3.) ! 
Ram Saran 
Singh 


(appellant ) 

It is not disputed that the appellant is 
the son of Dehraj Singh by Musammat Ful 
Kuar, and the only question inthe appeal 
is as to the legitimacy of the appellant, 
that is to say, whether the:e was a valid 
marriage between Dehraj Singh and Ful 
Kuar. The appellant no longer maintains 
that he is entitled to succeed even if he is 
illegitimate. It is also clear that, failing 
the appellant, the first respondent is entitled 
to succeed to the zemindart. 

The District Judge decreed the suit in the 
appellant's favour on December 23, 1927, 
but, on an appeal by the first respondent, 
the Court of the Judicial Commissioner, on 
December 16, 1929, set aside the cecree of 
the District Judge and dismissed the suit, 
which has led to the present appeal. The | 
second and third respondents support the 
appellant's case and are only pro forma 
respondents. Ý 

The Lafa gemindari is impartible and in- 
alienable and is subject to the rule of primo- 
geniture. There are seven such zemindaris in 
the Bilaspur District ; atthe time of the Bet- 
tlement in or about 1867 the zemindars of all 
of them recorded themselves as Kanwars, 
an aboriginal tribe. But since that date it 
appears that they have come to call them- 
selves Tanwars-and have been: adopting 
some of the customs of, and have been 
claiming to be, Kshatriyas. In the present 
suit an attempt by the respondent to 
establish that Kanwars and Tanwars could 
not legally intermarry has been rejected by 
both Courts below, and it has been held 
that Tanwars and Kanwars are both Sudra 
sects and that they can legally intermarry, 
Accordingly, it must be taken that Dehraj 
Singh, a Tanwar, and Ful Kuar, a Kanwar 
could legally marry, 
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In 1900 Dehraj Singh, who had married 
three wives, but had no children by any of 
them, was anxious to have a son to succeed 
him in the zemindari, and took the advice 
of the Brahmins, who advised him to marry 
a fourth wife by a different form of 
marriage, viz. the katar form, so as to 
keep off the evil effects ofstars. Musammat 
Ful Kuar, who was the girl selected, was 
staying with her grandfather at Bijaybha- 
wan, a hamlet of Mouza Bagdara, but, 
instead of marrying her there, Dehraj Singh 
sent a palki witha katar, dagger inside it, 
to bring her to Lafa. The palki was accom- 
panied by his brother, Deo Singh, and 
others, and brought her to Lafa. 

The appellant’s case is that, after the 
arrival of Ful Kuar at Lafa, where she was 
received by the three wives of Dehraj 
Singh, the usual ceremonies of a Hindu 
marriage were performed, tha bride 4 being 
given away by her uncle. Evidence to 
this effect was given by the two surviving 
wives of Dehraj Singh, Ganesh Kuar and 
Dulaurin Kuar, and four other witnesses. 
The Trial Judge accepted this evidence, 
but it was rejected by the Court of the 
Judicial’ Commissioner for the reasons set 
putin the judgment, and the acceptance 
or rejection of this evidence will 
determine the question in this appeal. Ita 
rejection rests on itsinconsistency with the 
documentary evidence and the conduct of 
the parties. The evidence as to who per- 
formed the obsequies of Dehraj Singh and 
Amrit Kuar is conflicting and is not of 
material assistance. Their Lordships, after 
a careful consideration of ths whole evi- 
dence, have reached the conclusion that 
this evidence does not satisfactorily prove 


“that Dehraj Singh was married to Ful 
Kuar by the ordinary ceremonies of a 
Hindu marriage. Itis a remarkable ract 


that this assertion was made for the first 
time inthe oral pleadings in the present 
suit on April 9, 1924, by the appellant's 
pleader, when he stated :— 

“Musammat Ful Kuar was a virgin and married to 
Dehraj Singh by ordinary form of marriage and 
not by katyar form, A katyar wife even is a 
legally-wedded wife in the caste of the parties. It is 
denied that Musammat Ful Kuar is mistress of Deh- 
raj Singh” , 

Prior to the above statement Ful Kuar 
had invariably been referred to as a katar 
or katyar wife and her marriage had been 
described asa katar or katyar marriage. 
Oounsel for the appellant contended that 
that the use of a katar, presumbly as re- 
presenting the bridegroom, for the unusual 
incident of bringing the bride to be marri- 
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ed inthe bridegroom's house, was only & 
prelude to the ordinary ceremonies 0 

marriage, but that it gave rise to the des- 
criplion of the marriage as a katar marri- 
age. On the other hand, the oral pleading 
above referred to clearly regarded the 
katar marriage as a form of marriage 
distinct from the ordinary form of marri- 
age, Ts is therefore important to ascertain 
in what sense these expressions were used 
in the documents and by the witnesses, 
asthe latter were agreed that, except in 
the case of Ful Kuar, akatar marriage is 
unknown among the Tanwars or Kanwars, 
or, indeed, the Sudras. It appears to have 
been accepled throughout the case that 
the katar form of marriage was peculiar 
to Kshatriyes, and the appellant so states in 
his case in this- appeal, though he main- 
tains that the form merely consists in the 
bridegroom sending a palki for the bride 
instead of going for her himself, the ordi- 
nary ceremonies not being dispensed with. 

There is no evidencein the present case 
as tothe exact formof the katar marriage 
among Kshatriyas, but reference was made 
in the case of Maharaja of Kolhapur v, 
Sandaram Ayar(1) from whichit maybe 
gathered that among the Tanjore Rajas 
there was a practice of sword marriages, 
in which the wife was married to the sword 
in place of being married to the Raja, 
while there is also mention of the sword 
or dagger being used in course ofan ordi- 
nary marriage to denote the inferior caste 
of the bride. 

Counsel for the appellant also referred 
to the case of Ramasami Kamaya Naik v. 
Sundaralingusamt Kamaya Naik (2) in 
which two orthree instances were proved 
of the use ofa dagger in course of an 
ordinary marriage to denote inferiority 
of caste of the bride among the Zaptur 
Zemindars, who are Sudras, but no one in 
the present case appears to have been 
aware of this exceptiona] case. 

Nota single witness in the present case 
suggests that the katar was usedto denote 
the bride’s inferiority of caste. On the 
contrary, Dulaurin Kuar’s evidence is that 
the katar wife was first sought for among 
Tanwar Kshatriyas, and Kanhaisingh, who 
was one of those sent outin search of a 
bride, states that Ful Kuar was a Tanwar. 
Although Ganesh Kuar denies that any 
girl of Tanwar caste besides Ful Kuar 
was searched for, she does not suggest that 


Q) 98 Ind. Cas, 705; 48M 1; AT R195 Mad 
(2) 17 M422. 
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the katar was used to denote interiority of 
caste, 

A perusal of the oral evidence and the 
documents satisfies their Lordships that the 
expression katar marriage is used therein 
as denoting aform of marriage distinct 
from the ordinary form of marriage, the 
distinction being that the bride is given 
to the bridegroom’s sword or dagger in 
place of tothe bridegroom, andit seems 
reasonably clear that this view has been 
taken by both thelower Courts and by the 


pledders in those Courts. It is perhaps 
sufficient to refer tothe evidence of the 
two surviving widows of Dehraj Singh. 


Ganesh Kuar, after stating in detail the 
performance ofthe ordinary ceremonies at 
Ful Kuar's marriage, said “the marriage 
was performed in the same manner as 
our marriges. Thesame customs and rites 
were gone through inthis and our marri- 
ages”, and, in cross-examination, she stated : 
“Musammat Ful Kuar was not married 
under katar form of marriage.” It is 
true that she adds: “I do not know what 
is meant by katar form of marriage,” but 
that can hardly be accepted from one 
who had used the phrase so often, as will 
be seen from the documents. Dularin Kuar 
states: — 

“At the time of my bhanwar my husband had a 

katarin his hand; katar is indispensable in marriage 
ceremonies. My marriage will not be called katar 
marriage, Musammet Ful Kuar’s marriage would not 
be called katar marriage. lt would be called an 
ordinary marriage just as mine, because, it was 
performed. in the same manner. The katar which 
was sentinithe palki was subsequently held by 
Dehra} Singh at the time of the seven rounds of marri- 
age. : : 
In their Lordships’ opinion most import- 
ant documentary evidence is to be found 
in the letter of Dehraj Singh to the Deputy 
Commissioner, Bilaspur, dated February 
16, 1910, a few hours before his death, The 
trial Judge held that the signature of 
Dehraj Singh was genuine, but found that 
the document was signed ata time when 
Dehraj Singh was not in full possession’ of 
his mental faculties. The Court of the 
Judicial Commissioner disagreed with this 
finding, as they were unable to find any 
evidence to support it, and the aprellant 
does not challenge .that view, but. main- 
tains that it was signed under the influence 
of Deo Singh, his brother. 
are unable to find sufficient evidence to 
support that contention, and they accept 
the document as expressing the mind of 
Dehraj Singh. The letter isin the following 
terms :— 

“Ihave made a repert about my illness on February 
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15,1910. Now Ihave no hope that I shall survive. 
So I make the following disposition of my Lala 
zemindari. The same be sanctioned. : 

“1) After me my real nephew, Babu Mahabir 
Sewak Singh, minor son of my brother, Thakur 
Deosingh, be held owner of this zamindari belonging 
to me. Asheis minor, mutation of this zamindart 
be made in the name of Amrit Kuar first, au 
after herin that of Musammat Ganesh Kuar, and 
after her, in thet of Dularin Kuar. Musammat 
Ful Kuar is my wifetby katar marriage She has 


-a son by name Babu Ramsaran Singh, aged about 


10 years, They and their family should be main- 
tained from the zamindari. Thakur Deosingh shall 
manage this zamindari now also as he did before 
and be appointed sar barahkar” 


It will be noted that Dehraj Singh dis- 
tinguishes Ful Kuar from his other three 
wives as being his wife by katar marriage, 
and that he makes provision for mainten- 
ance of her and the appellant, who, if 
legitimate, would be -entitled to succeed 
to the zemindart under the rule of primo- 
geniture. 

On the death of Dehraj Singh, in accor- 
dance with his wishes and with the consent 
of everyone, including Ful Kuar, mutation. 
was made in favour of Amrit Kuar. All 
three widows agreed in describing Ful Kuar ` 
as a wife by katar marriage, and Ful 


-Kuar states: “I was married by f katar, 


and added that she did not aim at succeed- 
ing to the gadi, either on her own behalfor 
on behalf of her son. 


On the death of Amrit Kuar in February, 
1922, mutation was made by consent into 
the name of Ganesh Kuar. Deo Singh had 
died in 1912 or 1913 and Ful Kuar had 
died in 1913. In the statements taken by 
the Sub-Divisional Officer, both the surviv-~ 
ing widows refer to the deceased Ful Kuar ` 
as a katar widow, and the appellant stated: 

“I am the sonof Musammat Ful Kuar, the fourth 
widow of Diwan Dehraj Singh. I am the son of Ful 
luar married under the katar system by my 
father. The katar system was recognized as the 
legal marriage among the Tanwars and in consequence. 
T am the legal heir to the estate My stepmother- 
Musammat Ganesh Kuar is willing to carry on the 
zamindari business in person to which £ have no 
objection.” 

About a year later, Ganesh Kuar and.. 
and Dulaurin Kuar agreed to hand over 


the estate to the appellant, and Ganesh 


Kuar seated him on her lap and applied 
Tilak to his forehead, and made over to 
him the estate and ihe keys of the trea- 
sury. On March 6, 1923, Ganesh Kuar 
applied for mutation of names in favour 
of the appellant; this application was opa 
posed by the respondent, and the appli- 
cation was rejected, leaving the appellant 
to bring the present suit. But it is note 
worthy that in her statement Ganesh Kuar 
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stated : 


“Musammat Ful, Kuar was married by katar cere- 
mony allowable in our caste ...He (the zamindar) 
married three wivesin order to have an issue from 
them, but when he became disappointed he had 
recourse to this sort of marriage.” 

Despite the challenge of the validity of 
the katar marriage by the present res- 
pondent in his written statement in the 
mutation proceedings, there is no sugges- 
tion by Ganesh Kuar of her present asser- 
tion that the ordinary ceremony of a 
Hindu marrige was performed. 

It will thus be seen that throughout the 
documentary evidence above referred to 
the marriage of Ful Kuar is treated asa 
katar marriage and as a form of marriage 
different from the ordinary form of marri- 
age; and, further, that it is only subse- 
quent to the death of Amrit Kuar that it 
is maintained to be a valid marriage, en- 
titling the appéllant to succeed to the zemin- 
dam and that, until the oral pleading in 
the present case, the validity of the katar 
marriage isthe sole ground on which the 
appellant’s claim is based. Finally, when 
the performance of the ordinary ceremonies 
is first suggested, it isin order to disting- 
uish them from a katar marriage. 

In these circumstances, their Lordships 
find themselves unable to differ from the 
conclusion of the Court of the Judicial 
Commissioner that the evidence as to the 
performance of the ordinary ceremonies is 
not satisfactory and that the appellant has 
failed to prove his case. The learned trial 
Judge failed to give due effect to Dehraj 
Singh's letter of February 16, 1910, 
the effect of which is reinforced by the later 
documentary evidence. 

Their Lordships will therofore humbly 
advise His “Majesty that the judgment of 
the Court of the Judical Commissioner of 
December 16, 1929, should be affirmed 
and the appeal should be dismissed. As 
the respondents have not appeared, there 
will be no order as to costs, ` 

N. Appeal dismissed. 
Solicitors for the Appellant.—Mesers. T. L. 
Wilson & Co. mata 
OUDH CHIEF COURT 
Criminal Revision Application No. 138 
A - of 1933 
December 12, 1933 
NANAVUTTY, J. 
HULLA—ACOUSED—APPLIOANT 


VETSUS 
EMPEROR—COMPLAINANT— 
OPPOSITE PARTY. i 
Penal Code (Act XLV of 1860), s. 866—Mother of 
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_ minor girl along with accused taking her from lawful 


guardianship of her father—Absence of good faith 
in mother Object of marrying girl agawnst wishes of > 
father—Offence under s. 866, if committed 

The mother ofa minor girl went in the company 
of the accused from her bouse to the house of the 
accused's brother withthe intention of marrying her 
daughter to the brother’s son of the accused, lt 
appeared that whileshe wanted to marry the girl to 
that’ boy, her husband objected to her so doing: 

Held, that asthe mother of the girl was not acting 
in good faith and that as she and the accused 
removed the girl from her father’s house for the 
express purpose of marrying her without the father's 
consentand thereby deprived the father for ever of 
the guardianship of his minor daughter and that 
this act amounted to a taking out of the keeping 
of the. lawful guardianship of the father, the 
conviction under s. 366, Penal Code, was right but 
that in the circumstances the sentence might be 
reduced. Howka Ramalakshmi v. Emperor (3), dis- 


tinguished, Queen-Hmpress v. Pran Krishna Surma 
(1) and Ahmad Bepari v. Emperor (2), relied on, 
Cr A. against an order of 


the Sessions Judge, Hardoi, dated Novem- 
ber 8, 1933. 


Dr. J. N. Misra, for the Applicant. 
Mr.G. H. Thomas, the Government 
Advocate, for the Crown. ` 


Judgment.-—This is an application for. 
revision of an appellate order of the learned 
Sessions Judge of Hardoi upholding the con- 
viction and sentence of the applicant 
for an offence under s. 366, Indian Penal 
Code. 

I have heard the learned Counsel for the 
applicant as also the learned Government 
Advocate and examined the record of the 
case. The facts which have given rise to 
this application for revision are briefly as 
follows:—On February 17, 1933, Musammat 
Ganesha the mother of the minor girl 
Musammat Sukhrani went in the company 
of Fulla, the applicant before me from her 
house to the house of Lila, the brother of 
Hulla, with theintention of marrying her 
daughter to Lila's son Natha or Nanhu 
Ahir. On-’February 20, 1933, Ganesha 
made areport at PoliceStation Pihani in 
the District of Hardoi that she wanted to 
marry her daughter to the sonofLila Ahir 
but-that her- husband was objecting to her 
so: doing, The Police took no action on 
this complaint of Musammat Ganesha, On 
February 22, 1933, Sita Ram the husband” 
of Ganesha and the father of the minor 
girl Sukhrani, made ə report tothe Police 
that his wife and Hulla had taken away 
his minor daughter Sukhrani from his 
lawful guardianship to the house of Lila 
in order that Sukhranimight be married 
to Lila’s son Natha. Upon this ‘report: 
also the Police took no action and advised’ 
the complamant to seek his redress in 
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the Criminal Court. On 
24, 1933, Sita Ram filed a, similar 
complaint in the court of the Deputy Com- 
missioner of Hardoi (Hx. 2). 
plaint was sent to the Sub-Divisional 
Magistrate for enquiry and that officer 
forwarded it to the Police for enquiry. The 
complaint out of which this application for 
revision arises was filed by Sita Ram on 
April 10, 1933. 


The case for the prosecution is practically 
admitted by the learned Counsel for the 
applicant. His contention is that in the 
circumstances of this case, as alleged by 
the prosecution, no offence of kidnapping 
under s. 366, Indian Penal Code, has been 
committed by the applicant. I regret I can- 
not accept this contention. In Queen-E’m- 
pressv.Pran Kirshna Surma (1) it was held 
by two learned Judges of ihe Caicutta High 
Court that a mother could not have a right 
to the custody of her legitimate children ad- 
versely, to the father, that ordinarily the cus- 
tody ofthe mother was the custody of the 
father and any removal of the children from 
place to place by the mother ought to be 
taken to be consistent with the right 
of the father as guardian but that 
where a Hindu widow left her hus- 
band’s home taking with her her infant 
daughter and wenttothe house of A and 
on the [same day the minor daughter 
was married to B the brother of A without 
the father’s consent, that A was rightly 
convicted under ss. 109 and 363 of the 
Indian Penal Code of abetting the offence 
of kidnapping. - It was observed in the 
case that the mother removed the girl from 
the father’s house for.the express purpose 
of marrying ‘her without the father's 
consent and thereby deprived the father 
forever cf the guardianship of bis minor 
daughter and that this act amounted to a 
taking outot the keeping of the lawful 
guardianship of the father and that the 
conviction was, therefore, right. Similarly 
in Ahmad Bepari v. Emperor (z), ıt was 
held by another Bench of ihe Calcutta High 
Court that a Muhammadan girl of 10 or LL 
years of age who had been married without 
the consent of her lawful guardian under the 
Muhammadan Law but with the full ap- 
proval of the minor girl's mother that ihe 
accused in those circumstances was guilty 
of an offence under s. 366 of the Indian 
Penal Code., The learned Counsel for the 
applicant invites my attention to a 
Criminal Revision Case-(No. 657 of 1889) 

(1).8 © 969, i e ! 

(2) 84 Ind, Cas. 434; 26 Or, L J 290, 
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in Howka Ramalakshmi v. Emperor (8) in 
which it was held that where the mother 
in good faith believed that she was 
entitled to the custody of her own minor 
children a conviction for kidnapping them 
from the guardianship of the father should 
be set aside. It is however to be noted 
that in this case of the Madras High Court 
it was found that the motherin good ‘faith 
believed that she was entitled to the custody 


of her minor children. Inthe present case . 


it cannot be said that Musammat Ganesha 
was acting in good faith inasmuch as she 
was pitting her own will against that of her 
husband and was bent upon marrying her 
daughter to Lila’s son whether her hus- 
band approved of the marriage or not. 


„I think therefore that the convic- 
tion of the applicant is legally 
right, but, in the circumstances of; 


this case, I think the ends of justice 
will be metifI reduce the sentence pas- 
sed upon the applicant Hulla to the term 
ofimprisonment already undergone. To 
this extent this applicationis allowed. 
The applicant should be set at liberty 
forthwith. 

N. Application allowed. 

(3) 1 Weir 348. ; 


LAHORE HIGH COURT 
Oivil Reference No. 37 of 1931 
"October 13, 1933 
Tax CHAND AND Jal LAL, Jd. 


(Firma) TULLA SHAH-RAM SARAN SHAH | 


— JUDGMENT-DEBTOR 
versus 
GHULAM HUSSAIN AND orHERs— 
DECREE-HOLDERS 

Stamp Act (II of 1899), Sch. 1, Art, 57—Appeal by 
judgment debtors—Application for stay—Refusal to 
stay—Decree-holders asked to furnish security of 
immovable property —F'iling of security bond on 
stampof Rs. 7-8—3tamp duty—Sufficiency of. 

On a decree for payment of a sum of money, the 
judgment-debtors filed an appeal to the High Gourt 
and atthe same time applied under O. XLI, r. 5, 
Civil Procedure Qode, for stay of execution, While 
declining to stay the execution, the court directed 
the decree-holders to furnish 


might be realised by them with interest in the 
event of success of the appeal The decree-holders 
filed a security bond bearing a stamp of ‘Rs. 7-8 but 
the judgment-debtors objected that.: the-bond was 
insufficiently stamped: eas 
Held, that the bond was properly stamped under 
Sch. 1, Art, 57, Stamp Act. 3 aT, 
: from the Deputy Commissioner, 
Mianwali, dated November 17, 1931 
Order.—This is a reference by the Col- 
lector of Mianwali, under s. 61, Stamp 


security ~of urban . 
immovable property for refund of the money, which. 
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Act, for orders of this Court as 
to whether a security bond, which was 
executed in accordance with the orders of 
the learned Chief Justice in certain exe- 
cution proceedings, was properly stamped. 
The relevant facts are as follows: The 
Senior Subordinate Judge of Mianwali 
having passed a decree for payment of a 
certain sum of money, the judgment-deb- 
tors preferred a first appeal to this court, 
and at the same time made an applica- 
tion under O. XLI, r. 5, Civil Procedure 
Code, for stay of execution of the decree 
pending the decision of the appeal. The 
‘application came before the learned 
Chief Justice who declined to stay the 
execution, but directed the decree-holders 

“to furnish security of urban immovable property 
for the refund of the money, which might be 


realized by them, with interest thereon at 6 per 
cent. per annum in the event of the success of the 


appeal.” f , 
Tn accordance with this order the dec- 


ree-holders filed a security bond, bearing a 
stamp of Rs. 7-8-0. The judgment-debtors 
objected that the bond was insufficiently 
stamped. The learned Subordinate Judge 
overruled the objection and accepted ‘the 
bond. Thereupon the judgment-debtors 
brought the matter to the notice of the Col- 
lector, who has made a reference to this 
Court under s.61,Stamp Act. On the mat- 
ter coming up before us neither party was 
repressnted, and as the question was of gen- 
eral importance, we directed the learned 
Government Advocate to take instructions 
from the Chief Revenue Authority’ and 
and place his point before us. The lear- 
ned Government Advocate has accordingly 
appeared before us to-day and has staled 
that he has been instructed by the Finan- 
cial Commissioners to state that the bond 
in question was properly stamped under 
Art. 57, Sch. 1, Stamp Act. With this 
view we agree and hold that the stamp 
duty of Rs. 7-8-0 on the bond was sufficient, 
N. Order accordingly. 


a 


“ua QUDH CHIEF COURT 
a Oriminal Revision No. 129 of 1933. 
OLIT? + December 9, 1933. 
- | Nayavotry, J. 
ABDUL SAMAD AND OTAERS— 
“os APPLICANT : 


Ka 


°D VETSuUS 2 
EMPEROR taroves CHHOTKAU 
AND ANOTHER—OOMPLAINANTS 
OPPOSITE Party. ; 
Criminal Procedure Code (Act V of 419954, ss. Ih, 
489—Order under 3, ly —Belated application for 
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revision—Order ceasing tobein foree by elur of 
time—Interference, if proper—Remedy of aggrieved 
party—Order passed’ as an emergency measure— 
Jurisdiction of court, , 

Where anapplication for revision against an 
order under s, 144, Criminal Procedure Uode, is 
made and the order has ceased to be in force by 
efflux of time, it should not be interfered with in 
revision, and ifthe applicant feels aggrieved, his 
remedy is by the filing of a declaratory suit in the 
Civil Court. 

When an order purports to have been passed as 
an emergency measure, the Magistrate passing the 
order is the sole and the best judge of the 
emergency which constrained him to pass the order 
TANG s. 144 and he has full jurisdiction to pass 
1b, 

Cr. R. A. against an order of the Sessions 
“wee Bara Banki, dated October 21, 
1933. $ 

Mr. Matin-ud-din, for the Applicant. 

Mr. H. K. Ghosh, the Assistant Govern- 
ment Advocate, for the Crown. f 

Messrs. Kanhaiya Lal and Sita Kant, for 
the Opposite Party. 

Judgment. —Thisis an application for 
revision of an order ofthe learned Sessions 
Judge of Bara Banki rejecting the ap- 
plication for revision against an order 
passed by the Sub-Divisional Magistrate of 
Fatehpur in the District of Bara Banki 
under s. 144 of the Code of Orimināl Pro- 
cedure. This isavery belated applica- 
tion for revision. The order of the Sub- 
Divisional Magistrate of Fatehpur was pas- 
sed on August 11, 1933 and relatedto the | 
carrying out of certain idols in connection 
with the Janam Ashtami celebration in 
honour of the Hindu God Sri Krishna. 
That order under s. 144 of the Code of 
Criminal Procedure, has ceased to bein 
force by efflux of time, and itis, therefore, 
clear that this court should not interfere 
with itin revision. If the applicants feel 
aggrieved against that order they have 
their remedy in the Oivil Court by the 
filing of a declaratory suit. 

The learned Counsel for the applicants 
contended thatthe Sub-Divisional Magist- 
rate of Fatehpur had no jurisdiction to 
pass any such order ashe did. The order 
purports to have been passed as an emer- 
gency measure upon a report made by the 
Police andthe Sub-Divisional Magistrate 
was the sole and the best judge of the 
emergency which constrained him to pass 
the order under s. 144 of the Code. He 
had, therefore, full jurisdiction to pass the 


_order complained of, 


There isno force in this application for 


“revision and I accordingly reject it. 


N. -` Application rejected, 


security for costs. 
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_ ALLAHABAD HIGH COURT 
Civil Revision Application No. 532 of 1931 
November 22, 1933 
KENDALL, J. oe 
GHUREY LAL—Puatistier —-- 
; APPLICANT . 
' 7 versus ` 
Fres JAGANNATH-KASHI NATH 
AND OTHERS — DDEFENDANT3——OPPOSITE PARTY. - 
Civil Procedure Code (Act V of 1908), O. XXXII, 
rr. 4 (4), 8 (1)—Minor plaintifs—Next friend, if can 
be called upon to provide security for costs. 
There is no provision in the Civil Procedure Code 


~for-calling upon the next friend of minor plaintifis to 
„provide security for costs, though it is open to the 


court to make an order after the hearing for costs 
against a next friend, and to call ona next friend to 
provide security in the event of his retiring. Ifthe 
next friend is a man of wealth, who would be able to 
provide the security, the defendants: will be amply 
protected by the power of the court to direct him to 
pay costs at the end of .the hearing. If, however, he 
ig not a man of wealth and would be unable to 
provide security, {then it is undesirable to stay 
the proceedings merely on account of that inability, 
Bai Porebai v. Devji Meghji (1), referred to 

O.R. A. against an order of the Subordi- 
nate Judge, Agra, dated November 21, 


1931. : 
Dr. N. P Asthana and Mr. B. N. Sahai, 


for the Applicant. a 
Mr. :Govind Das, for the Opposite Party. 


_ Judgmeént.—This is an application for 


“the revision of an order of the Subordi- 


nate Judge of Agra, calling upon a next 
friend of some minor plaintiffs to provide 
The application is made 
on the ground that the court had no 


-jurisdiction, and it must be admitted that 
+ there is no provision in the O:vil Pro- 


cedure Code, for calling upon the next 


- friend of minor plaintiffs to-provide security 


for costs, though it is open to the. court 
to make an order, after the hearing, for 
costs against a next friend, and to call 
on a next friend to provide. security in 
the event of his retiring O. XXXII, r. 4 
(4) and O. XXXII, r. 8 (1). I have not 
been referred to. any authority of this or 
any other High Oourt for holding that a 


court may call upon a next friend to 


provide security for costs. The question 
was considered in the case of Bai Porebat 
v. Devji Meghji (1) where the court went 
so far as to say: 

“Tf, then, the next friend of an infant plaintiff 
and not the infant plaintiff himself or herself is 
and has always been liable for the costs of the 
suit, a ‘provision that a woman: shall nos be im-. 


prisoned for debt gives rise to no inference that ~. 
intended in any way to change the.: 


the legislature 
practice as to a female infant plaintif giving 
security for costs, We think, therefore, that, except: 


- (1) 23-B 100, 
147~85 & 86 
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in exceptional cases, thé old piactice ought stil 
to be observed.” | 

The! old practice referred to here, how- 
ever, does not appear to be that of demand- 
ing security for costs from a next friend, 
and in the case of Bhaishanker Ambashan- 
ker v. Mulji Asharam (2) the High Court 
refused to demand security from a next 
friend for the following reason: 

“The practice therefore, seems to be that in 
the case of an infant it is not desirable to run 
any risk of stopping the suit filed on behalf of an 
infadt, which may be a proper suit to bring, 
merely because of some iaability on the part of the’ 
next friend to give security for costs, and the 
courts have apparently considered that the interests 
of other parties to the suit are sufficiently pro- 
tected by the power they have in a proper oas3 


of moving the court either to stay the suit as not ` 


being for the benefit of the infant, or, if there is 
a just cause other than the poverty of the . next 
friend, to have him removed.” 


In the. present case the’ court has 
apparently been influenced by the allega- 
tions made by the defendants that the 
minor plaintifis are being financed by 
their next friend. If he is a man of 
wealth, who would be able to provide 
the security, the defendants will be amply 
protected by the power of the court to, 
direct him to pay costs at the end of 
the hearing. If, however, he is not a 
man of wealth and would be unable to 
provide security, then, as has been pointed 
out by the Bombay High Court, ‘it is 
undesirable to stay the proceedings merely 
on account of that inability.. In other 
words, the courts have not accepted the 
principle that it is desirable to call on 
a next friend. to provide security for 
costs, and .as there.is no provision under 
the rules empowering the court to do so, 
I must hold that the order of the Sub- 
ordinate Judge.is without jurisdiction. I, 
therefore, allow the application with costs 
and set aside the order of the Subordinate 
Judge. ` 


N. rao „Application allowed. 
(2) 11 Ind, Oas, 155135 B 339; 13 Bom. L R 
460, 
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document, if governed by law in force 


brought 
Section 49, Registration Act, 


when suit is 


is really one of 


precedure and the admissibility of a documentin a- 


euit 18 governed by the law as it exists when the 
suit is brought. As amended the first part of the 
proviso to 8. 49 does away with the necessity of 
registration. bee we 

8. ©. A, from the decree of District Judge, 
Rawalpindi, dated July 19, 1932. 


Mr. Pran Nath Bhardwaj, for the Ap- 
pellant. 

Mr. Bishen Narain, for the Respond- 
ents, 


Judgment.—The law has been amend- 
ed and the first part of the proviso to 


.8. 49 dces away with the necessity of re- 


e 


gistration, The learned Counsel for respon- 
dents contends only that theamendment does 
not apply to the present case as the 
compromise was entered into before the 
coming into force of the amending Act. 
But I do not see how this affects the case. 
The law is really one of procedure, and the 
admissibility of a document in this suit is 
governed by the law as it exists when the 
suit is brought. I therefore accept the 
appeal and decree the plaintiff's suit with 
costs throughout. 


N. Appeal allowed. 


tasanne 


LAHORE HIGH COURT 
Second Civil Appeal No. 2&9 of 1932 
October 11, 1933. 
© DALIP SINGH, J. 
Musammat MAHAN KAUR AND ANOTHER — 
DeErenpANts— APPELLANTS 
versus 
BHAKTHAWAR SINGH —Piaintirr— 
RESPONDENT. 
Customary Law (Punjab}—Succession to ancestral 
property—Jats— Nephew excludes daughters, 
Under the ordinary customary law governing jais, 


daughters are excluded against a nephew in success.ou 
to ancestral property. 


Mr. J. L. Kapur, for the Appellants. 

Mr. B. P. Khosla, for the Respondent. 

Judgment.—The question whether the 
property was ancestral was admitted before 


„the trial Court, not even raised in the 


grounds of appeal before the learned Dis- 


-trict - Judge and cannot be raised now, 


The question as to the custum applicable 


“has been décided andthe parties held to 


be Jats, The ordinary Customary Law 
would exclude daughters against a nephew 
in succession to. ancestral property. ‘There is 
no force in this appeal: which fails and is 
dismissed with costs. 


N. Appeal dismissed, 
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PATNA HIGH COURT 
Criminal Revision Petition No. 486 of 1933 
November 2], 1933 

ae JAMES, J.’ 
REAZUDDIN—PLTITIONER 
TCTSUS 
EMPEROR— OrPOSITE Pasty 

Peral Gode (Act XLV of 1860), s. 415—Accused 
subletting garden to complainant—Accused allowing 
complainant to pay rent and sell produce— Subsequent 
payment of rent and sale of produce by accused— 
Finding that accused was trying to get out of a bad 
bargain—Intention to defraud,-if made out. 

The accused who was the lessee of a garden 
negotiated with the complainant for a sublease of 
it and it was settled that the complainant was to 
pay the accused a sum of money and he was 
thenceforth to pay the rent and to take the produce 
of the trees. £ 

The deed was registered and next month before 
the complainant paid ihe reut, the accused paid it 
and it was found that Le had ¿sold the fruit in the 
garden. He was convicted of cheating by the trial 
Court 

Held, tbat on the finding of -the trial Court that 
the accused was trying to get out of a bad 
bargain, since hs sold the fruit for a larger sum, 
it could not be said that from the beginning the 
accused had the intention of ‘defrauding the com- 
plainant and althcugh it could not be said that 
he did not commit any cficnce by taking the fruit 
and selling it after he had transferred his rights in 
it to the complainant, that not being the offence 
with which he was-charged, he was entitled to an 
acquittal, 3 > 


Cr. R.P. from an order of the Sessions 
Judge, Patna, dated August 26, 1933, 
affirming that of the Honorary Magistrate, 
on Class, Dinapur, dated August 22, 
1933. 

Mr. S. K. Mitra, for the Petition. 

Mr. S. A. Khan, for the Crown. 

Judgment.—The petitioner who was ihe. 
lessee of a garden at Muzaffarpur containing 
mangoes and leech’s, negotiated with the 
complainant for a sublease of it. The 
ferms adopted by the pariies were ihat 
the complainant was to pay Rs. 100 to 
the ‘accused; he was thenceforth to pay 
the rent which the accused had under- 
taken to pay, and to take the produce of 
the trees. The money was paid on Decem- 
ber 25, to the accused, who on the fol- 
lowing February 6, presented the sub-lease 
for registration. ln March the complainant. 
{tried to obtain the challan to enable him 
to pay the rent tothe Military Engineering’ 
Department; but the accused paid the rent 
and the complainant later found that he 
had actually disposed of the fruit in the 
garden for something over Rs. 500. He 
was convicled of cheating by en Honorary 
Magistrate of Dinepur. and his appeal 
was summarily dismissed by the Sessions 
Judge of Patna. 
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Mr. S. K. Mitra on behalf of the peti- 
lioner argues that the , conviction: is bad, 
because there is no finding that at the 
time when the accused obtained the sum 
of Rs. 100 he intended to prevent the 
complainant from obtaining possession of 
- the garden. On behalf of the complainant 
it is argued that-his} intention should be 
inferred from his conduct; he did actually 
prevent the complainant from entering into 
possession, so that it should be inferred 
that it was with this inteniion that he 
entered into the contract. : 

The finding of the trial Cours is that 
the accused was trying to get out of a 
bad bargain, since he sold the fruit fora 
much larger sum. This is certainly not 
a finding that from the beginning the 
accused had 
the complainant. The point was not 
discussed by the learned Sessions Judge. 

The conviction cannot be sustained on 
the finding of the trial Court; and it does 
not appear that the materials on the record 
afford justification for a finding that the 
intention of the petitioner in December 
1932 was to cheat the complainant. Ifthat 
had been his intention in December, 1932, 
he would not have got the sub-lease 
registered-on February 6. It is in March 
that we- see the first indication of an 
intention to defraud the plaintiff when the 
difficulty over the challan first occurred, 
By that time it must have been evident 
that the mango and leechi crop was going 
to be an exceptionally good one as the 
complainant says it was. Thus the motive 
appears for the first time in February 
or March. It does not on the face of it 
appear that any such motive could have 
existed in December, so that it is on the 
face of it more likely that the intention 
to defraud was first conceived when it 
began to appear that the accused might 
have made a better bargain. I would 
not like to say that he did not commit 
any offence by taking the fruit und selling 
it after he had transferred his rights in 
it to the complainant but that is not the 
offence with which he is charged. 

The application must be allowed. The 
accused must be acquitted and discharged 
from his bail. The fine if paid, will be 
refunded, 

N. Application allowed. 
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LAHORE HIGH COURT 
Criminal Revision No, 1262 of 1932 
February 24, 1933 : 
ADDISON, J. 


© KAZAM KHAN-—ACCUSED —PRTITIONER 


. VETSUS 
EMPEROR—Oprosıte Party. | 
Criminal Procedure Code (Act V of 1898), s3» 107, 
844--Urder awarding costs against complainant for 
failure to accompany process server—Legality of. 
In a proceeding under s. 107, Uriminal Procedure 
Oode, the complainant should not bs directed to 


accompany the process server. Such an order is 
not contemplated by s.3i4.and cannot be passed 
under any other section. Consequently, an order 


awarding costs should noibe passed against the 
complainant for failure to accompany the process 
server. 
Or. R. from an order of the Sessions Judge, 
Rawalpindi, dated September 20, 1932. 
Report.—The petitioner has applied 


‘that a large number of persons should be 


placed on security under s. 107, Orimi- 
nal Procedure Code. The trial Magistrate ` 
issued summons in the names of these 
persons and at one hearing he directed that 
the complainant-petitioner should put 
in process fees and should accompany 
the process server. At the next hearing 
some of the respondents only were pre- 
sent, the remainder not having been 
served. It was found that the petitioner 
had duly put in process-fees, but had not 
accompanied the process server. Thereupon 
the Magistrate ordered ‘that he should pay 
Rs. 2 costs to each of ‘the 15 respondents 


who were present. The petitioner now 
comes in revision. - 

have called “the Public Pro- 
secutor . who draws my attention to 


s. 844, Criminal Procedure Code, and -to 
rulings establishing ‘that the expression 
“on such terms as it thinks fit” includes 
award of costs against a complainant in a 
criminal proceeding, but does not oppose 
the application “for revision, I am un- 
able to find that it is a complainant's 
duty in a criminal proceeding to accompany 
the court process server to secure service 
of summons upon the accused or respond- 
ents: moreover, this being” a proceeding 
under s. 107, Criminal Procedure Code, it 
is quite possible that if the complainant 
did accompany the process server it would 
tend to provoke a breach of the peace, `I 
am therefore of the ` opinion that the 
petitioner should never have been-direct- 
ed to aGcompany the ` procéss server and 
I am also of opinion that the order of the 
trial Magistrate is not oné’contemplated by 
s. 344, Oriminal Procedure Code, arid is one. 
which cannot,.be passed under any other 
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section of that Code. In’ these circum- 
slances I direct that the order be stayed 
and meanwhile I refer the proceedings 
to the High Court under s. 438, Criminal 
Procedure Code, with a. recommendation 
that the order awarding costs be set 
aside, 

Order.—This matter has been reported 
by the learned Sessions Judge of Rawal- 
pindi. I do not think that the order of 
the Magistrate awarding costs.was a proper 
one in this case and for that reason I set 
it aside, - 

N. Orderjset aside. 


erence 


‘LAHORE HIGH COURT i 
Miscellaneous. First, Civil Appeal No, 282 
of 1933 

November 17, 1983 . 
Bulg, J. 
PARTAP SINGH—JUDGMENT-DEBTOR— 
APPELLANT 
versus 
Fira KHEM CHAND RADHA KISHAN 
—DEOREE*ROLDER — RESPONDENT 
Civil Procedure Code (Act V of 1908), 8. 60 (c)— 
Exemption under—When can be claimed—~Bona fide 
occupation for purpose of agriculture—Necessity of 
Exemption cannot be claimed under s.60(c), Civil 
Procedure Code, unless the housein question is used 
or occupied bona fide for the purposes of agriculture. 
Where thia condition ja not fulfilled, the property 
is attachable Mirza v. Jhanda Ram (1), relied on 


M. F.A. from the order of the Senior 
Subordinate Judge, Ferozepore, dated 
November 11, 1932. 
` Dr. Nand Lal, for the Appellant. 

Mr. Fakir Chand, forthe Respondent. 

Judgment.—The appellant raised ob- 
jection under s. 60 (¢).of the Civil Procedure 
Code, tothe attachment and sale of two of 
his houses. One of these houses is inside 
the abadi and is occupied by him, while ihs 
other is outside the abadi, The objection 
‘was dismissed by the learned Subordinate 
Judge without giving any finding as regards 
the house within the abadi. The evidence 
clearly shows that the appellant is an agri- 
culturist andthe contention of the learned 
Ccunsel for the respondent ‘that the appel- 
lant pated with all his lend and’ cannct 
therefore be considered to be an agricul- 
twist is not established. Asregards the 
second house, it is in evidence that that 
houte was given to a tenant for the purposes 
of a ficur-mill, As laid downin Mirza v. 
Jhanda Ram (l), exemption cannot be 
claimed under s: 60 (c), Civil Procedure 
Ccde, unless the house in question 1s tsed 


(1) 180 Ind Cas 419; J2 L 367; A 1 R1930 Lah 1034: 
Ind Rul 1931 Lah 291; 81 PL B 842, SN 
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or occupied bona fide for the purposes of 
agriculture. This condilion dces . not 


- appear to befulfilled inthe present case. 


I accept the x«ppeal to the extent of 
exempting the house inside the abadi, which 
is occupied by the «ppellant from attach- 
ment and sale. The appellant will get 
half the cosis. 


Ne Appeal accepted. 


pemakaman 


ALLAHABAD HIGH COURT | 
Criminal Appeal No. 1034 of 1932 
February 27, 1933 
BENNET AND Baspatl, JJ. 

SHEO DINA—APPÉLLANT 
VETSUS è 
EMPEROR—Orrosıre Parry, 

Criminal l'rocedure Code (Act V of 1898), 3. 1740) 
—U P Village Panchayat Act (VI of 1929), 8 75, 
rr. £4, 85—Report of occurrence by chaukidar— 
Panchayat village— Chaukidar directed io report after 
completion of panchayatnama— Procedure, if proper 
--Criminal trial — Sentence — Accused committing 
murder with, deliberation — Youth, if extenuating 
circumstance— Ifvidenée— Defence theory capable. of 
being proved— Deliberate failure to adduce cvidence— 
Effect- Penal Code (Act XLV of 1860 , s. 302, 

‘Where a report of an occurrence was made bya 
chaukidar, and he was directed to make a report after 
thecompletion of a-formal panchayainama as the 
village was a panchayat village : on 

Leld, that the procedure being ‘correct under rr, 
f4-and 25framed under s. 75, U. P Village Panchayat 
Act, it could not be objected to as not being in 
accordance with s. 174 (4), Criminal Procedure 
Code. [p 674, col, 1] : 

Where a young man of 22 years of age 
is convicted unders £02, Penal Ccdeand he is found 
to have acted with deliberation, ‘the mere fact of his 
youth is no circumstance for reducing the sentence 
of death passed on him |p 67b, col. 2; p 679, col. 1] 

A theory propounded by the.defence which could 
easily have been supported by ‘evidence which the 
defence deliberately failed to produce, cannot be 
accepted. [p. 678, col.2.] f 

Cr. A. from an order of the Sessions 
Judge, Banda, dated October 25, 1932. 

Mr. K. S. Shastri, for the Appellant. 

The Government Advocate, for the Crown. 

Judgment.—This is an appeal by Sheo 
Dina, Kachhi, who has been sentenced to 
death under s. 302,Indian Penal Code, by the 
learned Sessicns Judge cf Banda, and 
there is also a reference forconfirmation 
of that sentence. The person alleged to 
have been murdered: is Musammat Bari 
Bahu, the mother-in-law of the accused. 
She lived at Ajnar where there i8 a Police 
Station and tke accused Sheo Dina lives 
at Ari, a village two miles frcm Ajnar, 
with his wife Musammat Bhaoni, daughter 
of Musammat Bari Bahu. It is common 
ground that on June 23,1932, Musam-. 
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mat Bari Bahu and ker daughter started 
togo from Ari to Ajnar. The daughter 
had become ill and had sent for her 
mother to take her to her mother’s house. 
It is alleged by Musammat Bhaoni that 
the accused was unwilling to let her go. 
It is also common ground that on the 
night of June 23, at 9 r.m., Musam- 
mat Bhaoni and Sheo Dina were taken out 
of a well which ishalf way between these 
two villages and is situated in the fields 


-of the village of Khoi. They were taken 


out by the villagers of Khoi. The re- 
presentation made to the villagers who 
took them out was that they had acci- 
dentally fallen into the well and it was 
also stated that Musammat Bari Bahu had 


fallen in and that she had been drown- 


ed. Accordingly at 9 r.m. on that night 
a report was made atthe thana by Gan- 


.w& chaukidar who was the chaukidar both 


of Ajnar and of Mouza Khoi. His report 
was in accordance with the information 


.which had been given that Musammat Bari 


Bahu had been accidentally drowned. In 
the report he did not make any mention 
of the accused and his wife having been 
both taken out ofthe well andthe report 


-indicates that only Musammat Bari Bahu 


fell into- the well and was drowned, 
The-order given on this report was that 
as this was a panchayat village the chau- 
kidar was directed to make a report for 
the completion of a formal panchayatnama. 
Learned Counsel objected to this proce- 
dure as nct being in accordance with s. 174 
(4), Criminal Procedure Code but we have 
ascertained that the procedure was in 
accordance with the rules of December 
16, , 1929, rr. 34 and 35 of the rules under 
8.75 ofthe United Provinces Village Pan- 
chayat Act (6 of 1920). The procedure 
therefore, was perfectly correct: The pan- 


. chayat took place next morning and the 


dead body of Musammat Bari Bahu was 
taken out of the well and the panchas 


. found that there were seven injuries in- 


flicted by a hatchet on the head of the corpse 
and a report was made in the thana at 
9A mM. on June 24, to this effect stat- 
ing further that Sheo Dina accused had 
murdered Musammat Bari Bahuon account 
of her loose character. It also appears 
that an inquest was held by the Police 


after this under the provisions of s. 
174 (4), Criminal Procedure Code. This 
is stated in the evidence of Uma 


Shanker, head constable, who was then 
second officer: page, 25, line 41. Tne 
statement of Musammat Bhaoni was re- 
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corded by a Magistrate under s.. 164, 
Criminal Procedure Code, on June 


26 and the. statement which she then 
made was consistently -made by her in 
the court of the Committing Magistrate 
and in the Sessions Court. She stated 
that her husband overtook her and her 
mother and suggested that they should 
have a drink ‘of water. at the well in 
question, Musammat Bhaoni refused, say- 
ing she was not thirsty. The -accuséd 
then said, “Draw water and give me 
to drink.” The accused had a hatchet 
in his hand and he assaulted Musammat 
Bari Bahu and inflicted six or seven wounds 
with a hatchet. He then threw the decased 
into the well, and pushed Musammat Bhaoni 
into the well also and said. “You also 
go and die with your mother.” Musmmat 
Bhaoni clung on to the side of the well 
and her husband got into the well and 
proceeded to push her down under the 


water .intending to drown her. She 
said to her husband that there would 
be no one to look after her small 


daughter if she had been drowned and 
her husband then said that he would 
not kill her if she would swear onthe head 
of her daughter that she would not tell 
what happened, and say that they had fallen 
into the well accidentally, while drawing 
water. At this stage people came up 
and she and her husband shouted out 
and they were taken out of the well. 
Her story. has not been taken down 
very clearly by the Magistrate on 
Juna 26 as herecords: “I told those men 
the whole story of killing my mother”. 
Learned Counsel for the defence has argued 
that the words “those men” refer to those 
men who took her out of the well, but 
she also states in the line below; “Then 
those persons took both of us to Ajnar 
police station.” The taking to the police 
station was , onthe morning of June 24 
and the Magistrate has nol clearly 
recorded,whether the witness meant to 
refer to the persons who took her on the 
morning of the 24th or persons who 
took her on’ the evening of the 23rd, 
when she says that she told certain 
persons the whole story of killing her mother. 
We do not think thatthere is any con- 
tradiction established by learned Counsel 
on this point. The story of Musammat 
Bhaoni is corroborated in certain details 
by the evidence of the witnesses Gauwa 
chaukidar, Pula, Tanta and Gaya Pars- 
sad, Sarpanch, who said that next morn- 
ing there was a hatchet found close 
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to the.. well, and this hatchet has 
been identified as the hatchet of accused 
by Ram Sahai, the chaukidar of the 
village of the accused. This witness 
states that the accused left ‘the village 
with the hatchet in his hand on the day 
in question, The statement of Musammat 
Bhaonii was. made on “June 26 
under 8. 164, Criminal Procedure Code, 
in which she described the injuries as 
having’ been inflicted by a hatchet or 
axe. The medical examination was made 
on the same day, June, 26, and the 
medical examination also confirms the 
evidence of Musmmat Bhaoni, as the 
medical’ witness states in his deposition 
on {page 15 that in his opinion the six 
incised wounds could have been caused 
by some. blunt and heavy sharp-edged 
weapon such as an axe. There was also 
“a contusion in the middle of the forehead 
and a fracture of the right temporal 
bone. This was under one of the exter- 
nal injuries which was an incised 
wound. The medical witness was cross- 
examined with a view to show that the inju- 
ries might have been caused “if the well 
had sharp-edged rocks under the water’ 
and the deceased fell into it. The 
medical witness stated: 

“All the seven injuries could not be caused all 
at once by one fallas they are situated indifferent 
parts of the head. In my opinion looking at the 
nature of all the injuries I can say that it is not 
possible to have such injuries by a fall I say so 
because the injuries are incised wounds ” 

It is obvious that although sharp 
rocks might cause an incised wound, 
a fall on such a rock would produce 
not only an incised wound but a con- 
tusion, and there are no contusions con- 
nected with the six incised wounds men- 
tioned in the medical report. Now the 
cross-examination of the doctor took 
place on August 11, 1932, in the 
court of the Committing Magistrate. 
Therefore, on that date the defence had 
formed the theory thatthe injuries might 
have been caused by a fall into the well 
where there were sharp-edged rocks 
under water. A necessary part of proving 
the case for the defence would have been 
evidence to show that there were sharp- 
edged rocks in that well under the 
water. This is a matter which could 
have been quite easily established either 
by cross-examination of the prosecution 


witnesses or by calling witnesses 
for the defence or by asking for 
a local inspection by the court. The de- 


fence did not attempt to show the existence 
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of any sharp-edged rocks in this well by 
any of those methods, Not one single 
question was asked in cross-examination 
of any prosecuticn witnessed as to the 
existence of sharp-edged rocks, although 
witnesses gave evidence who”stated that 
the persons had been taken’ out of the 
well in their presence and thé head const- 
able, Uma Shanker, gave evidence -that 
he made a sketch of the well Ex. 30 and 
‘gave -a description of the well.. The 
defence called some witnesses but they 
did not ‘ask any of their witnesses as 
to whether there were any sharp-edged 
rocks in this well. It is obvious, therefore, 
‘that the defence have entirely failed to 
prove that there were sharp-edged rocks in 
that well, and that this part of the de- 
fence is a mere theory founded on the 
imagination of the defence Counsel. We can- 
not accept such a theory which could 
eatily have been supported by evidence 
for the defence, which the defence have deli- 
berately failed to produce. As to the 
story of falling into the well the evidence 
of Uma Shanker, head constable, is that 
the plinth of the well is about two feet 
high. It is, therefore, extremely improbable 
that people would fall into such a well 
accidentally. Further, as regards sharp- 
edged rocks in the well it should be noted 
that this is, according to Musmmat Bhaoni, 
a well in the fields presumably used for 
purpeses of irrigation. Irrigation in this 
country is couducted by means of a 
leathern bucket and it would ‘not be pos- 
sible to use a leathern bucket in a well in 
which there were sharp rocks. The medical 
evidence, therefore, confirms the evidence 
of Musmmat Bhacni very strongly. It is; 
therefore, established that the accused and 
his wife and his mother-in-law were all 
in a well, that the accused and his wife 
came out of that well and the accused 
represented that his mother-in-law had been 
drowned. Subsequently it was found 
that his mother-in-law had died from 
injuries inflicted on her by an axe. 
There is the evidence of Musammat Bhaoni 
that the accused caused those injuries 
to his mother-in-law. The case for the 
prosecution is in our opinion over- 
whelming and we hold that the ac- 
cused was rightly convicted under s.320, 


Indian Penal Code. i 


There remains the question of sentence. 
It is urged that the accused is a young man 
of twenty two years of age. But he is 
shown to have acted with deliberation 
because the evidence of the chaukidar 
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of his village, Ram Sahai. shows that 
an hour after his wife and her mother- 
in-law lefs, he started after them with 
an axe in his hand. He must, therefore 
have premeditated this murder. Under 
these circumstances we do not consider 
that we can reduce the sentence. Ac- 
cordingly, we confirm the sentence of 
death passed on Sheo Dina and we 
direct that the sentence be carried out 
according to law. There is also a charge 
under s. 307 for the attempted murder 
of Musammat Bhaoni. The evidence of 
the attempted murder consists of the 
statement of Musammat Bhaoni. We see 
no reason why that statement should not 
be accepted. She made her statement to 
to the Magistrate under s. 164, Criminal 
Procedure Code, without any undue delay 
on June 26 and her statement has been 
consistently put forward by her before 
the Committing Magistrate and before 
the Sessions Court. Accordingly, we also 
confirm the finding of the lower Court. 
and the conviction and sentence of five 
years’ imprisonment under s. 307, Indian 
Penal Code, passed on Sheo 
and we dismiss the appeal. 

N. tAppeal dismissed. 


RANG LAL V, 


—— 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 582 
of 1933 
November 29, 1933 
Date SINGG, J. 
BISHAN SINGH ann CHANAN— 
APPLICANTS—INSOLVENTS— APPELLANTS 
i versus 
MAN SINGH AND OTHERS-—OREDITORS 
— RESPONDENTS. A 
Provincial Insolvency Act (V of 1920), 38. I8— 
Inability to pay debts—Onus of proof on applicants 
seeking to be adjudged as insolvents--Statemcnt of 
insolvent as witness—Whether constitutes prima facie 
roof. ` 
T The onus of proving inability to pay their debts 
is on the persons who apply to be adjudicated aa 
insolvents and ifthey fraudulently suppress any 
assets, they are criminally liable Where the 
insolvent goes into the witness-box and denies any 
assets other than those given in the list filed, this 
should betaken as prima facie proof unless there is 
something onthe record to the contrary, : 
M. F. ©. A. from an order of the Dis- 
trict Judge, Ludhiana, dated the March 1x, 
1933. 
Mr. L. M. Datta, for the Appellants. | 
Judgment.—The onus of proving 
inability to pay their debts is no doubt 
initially on the applicants, but it should be 


Dina, - 
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borne in mind that if the insolvents are 
fraudulenty suppressing any assets, they 
are criminally liable. Where therefore, 
the insolvent goes into the witness-box and 
denies any assets other, than those given 
in the list filed, this should be taken as 
prima facie proof unless there is some- 
thing on ‘the record to the contrary. J, 
therefore, accept the appeal and remand 
the case back to the learned District Judge 
for disposal according to law. No order 
as to costs throughout. 


N. Case remanded, 


me 


LAHORE HIGH COURT : 
Second Civil Appeal No. 1688 of 1930 
October 3, 1933 
DALIP SINGH, J. 
RANG LAL—DEFENDANT - 
' APPELLANT 
versus 

Firm AMOLAK CHAND MEWA RAM 

AND ANOTHER—PLAINTIFF AND DgFENDANTS— 
RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881),8 50 
~Hundi—Transferee without consideration—Right 
to sue original owner. 

The transferee of a hundi without consideration 
has the rights of the transferor, though he may 
not have the rights ofa holder in due course, and 
tns arenuteree can ' sue the original drawer of the 

unal, 3 

S. C. A. from decree of the District 
Judge, Delhi, dated May 22, 1930. 

Mr. Kishan Dyal, for the Appellant, 

Mr. Fakir Chand, -for the Respondents. 

Judgment.—The two points raised in 
this appeal are that: (1) The transfer 
being without consideration, the transferee 
cannot sue the original drawer of the hundi 
as s. 50, assumes consideration. Icannot 
agree with this proposition. It seems to 
me that the transferee has the rights of 
the transferor, though he may not have 
the rights’ of a holder in due course. (2) 
That the learned District Judge has erred 
in his finding of fact that the hundi in 
favour of Madan Lal was with consider- 
ation as he has omitted to notice that no 
sum of Rs. 1,300 was shown as received 
by Madan Lalin his pocket-book but all 
this is a question of fact and though the 
Circumstances may raise suspicion, they 
cannot shift the onus having regard to the 
equally unsatisfactory character of the 


appellant Rang Lal's statements. The 
appeal fails and is dismissed with costs. 
N. Appeal dismissed. 


vend i, - 8 a 
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- -MADRAS HIGH COURT 
Second Civil Appeal No. 527 of 1931 
i March 21, 1933.. : 
KRISHNAN PANDALAI, J. 
ALLURI SURANNA AND OTHERS— 
DEFENDANTS — APPELLANT3 


i versus ` 
CHEDALAVADU SUBBARAYUDU 
` AND OTHERS—PLAINTIFF—DEFENDANTS — 
f RESPONDENTS. 

| Limitation Act (IX of 1908), Sch. T, Arts, 142, u4— 
Joint Hindu family—Suit by purchaser. from one co- 
parcener against purchaser from other co-parceners— 
Limitation — Presumption as to possession— Waste 
land— Possession follows title, 

ff the plaintiffis entitled to immovable property 
and possession thereof and the property sued for is 
such that actual or effective enjoyment of it by 
taking produce is not possible, possession will be 
presumed to be with the person who has the title, 
Ramanathan Chettiar v. Lakshmanan Chettiar (1) 
referred to, , 

When all the members of a joint family have 
parted with their rights in a specific property of the 
family, questions between the alienees of the several 
members are not questions between co-parceners, 
The right of an alienee against.the other -alienees in 


such a case is not a mere equitable right to claim- 


‘partition but aright of ownership. Iburamsa Rowthan 
v. Thiruvenkataswami Naick (1), referred to, 


5. O. A. against the decree ofthe court of 
dhe Subordinate Judge of. Ellore in Appeal 
Suit No. 173 of 1929 preferred against the 
decree of the court of the District Munsif of 
KovvurinO S. No. 586 of 1996. 

dJudgment.—The 6th defendant and 
representatives of the deceased 5th defen- 
dant, hereinafter referred to as defendants 
Nos.5 and6 and persons claiming under 
them are the appellants. The suit was 
brought for partition and separate posses- 
sion of one-fourth share of a plot of land 
described as pati: site and “said to be 
roughly 11,000 and odd square yards in 
extent, which had been the property of a 
family of zamindars of which the surviving 
representatives are defendants Nos. 1, 2 and 
3 and4 and of whom according to the 
plaintiff's case, ihe’ 1st defendant was 
entitled to one-half of the property, the 
2nd defendant to one-fourth and defendants 
Nos, 3 and 4 to the one-fourth, The plaint- 
iffclaimedto have purchased the share of 
the defendants Nos. 3 and 4 from their 
father bya sale deed of 1901. The defend- 
ants Nos. 5and6, who were the principal 
contesling defendants, contended that the 
defendants Nos. 3 and 4 were not entitled 
toany share of the property at all but that 
the Ist defendant was entitled to one-half 
and the 2nd defendant to the other half and 
that by two sale deeds of 1915 and 1920 
they (appellants-defendants Nos. 5 and 6) 
had become entitled to both the halves and 
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they also pleaded that the plaintiff had not 
-been in possession of his alleged share 
within 12 years of the suit. The principal 
issues were the first three, namely: í 
“(1) Has the plaintiff title tothe suit site ? 
(2) Has plaintiff possession of ‘the suit site within 
12 years before the date of the suit? and 

(3) Tsthesnit in time?" 

On the. first issue as to title, both the 
lower Courts have concurrently found that 
defendants Nos. 3 and 4, the plaintiff's 
vendors, are entitled to one-fourth share and, 
Ihave heard nothing from the appellants’ 
learned Advocate how this can be attacked. - 
On the question of possession, the District 
Munsif héld that the plaintiff being the 
purchaser from a co-parcener in an undivided 
Hindu family was no}. entitled as such to 
possession of any share of the alienated pro- 
perty andthat in any casethe plaintiff had 
not shown that he was. in possession of the 
share sued for within 12 years of the suit. 
He dismissed the suit. The learned Judge 
on appeal was inclined to take the same 
view as tothe nature of the plaintiff's pur- 
chase, thatit was from a co-parcener in an 
undivided Hindu family. “But he took the 
view that the plaintiff was entitled to suc- 
ceed onthe ground thatthe land having been 
vacant unoccupied site on which no cultiva- 
tion was done, possession up to within the 
12 year period before the suit must be. 
deemed to have been’ with the persons who 
had a title and therefore the plaintiff was 
entitled to succeed. On this ground he 
gave the plaintiff a decree as prayed. 

In second appeal the principal point 
argued was one of limitation. Theappel- 
lants' learned Advocate concedes thatthe 
article. applicable is 142 ‘and. ‘thal the 
plaintiff must succeed if he can show title 
and possession within 12 years before- the 
suit. Sofar as the question of possession 
is concerned, it is indisputable, that if the 


. plaintiff is entitled to immoveable , property 
-and possession thereof and the property 


sued for is such that actual or effective 
enjoyment of it by taking producé is not 
possible, possession will be presumed to be 
withthe person who has the title: Rama- 
nathan Chettiar v. Lakshmanan Chettiar (1) 
The appellants’ Advocate has attempted to 
attack both branches of the above: condi- 
He has attempted in thé first ins- 
tance to show that -the plaintiff's mght. was 
not toproperty of which any one could be 
in possession but that it was only an 
equitable right possessed by alienees from 


(1) 133 Ind, Cas. 9;54 M 622;33 L W 747; 81 ML 
gg ee Rul, (1931) Mad, 697; A I R 1931 Mad 
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co-parceners of a Hindu family who are 
entitled only to bring a suit for partition 
and to take such properly asis allotted to 
the alienee. On this point, both the lower 
Courts have contributed to the confusion 
. which hasarisen by supposing that there 
was a case of an undivided family or an 
alienation by a co-parcener in this case, 
There is nothing in the plaint or in the writ- 
ten statement which supports the idea that 
either party considered the plaintiff's pur- 
chase as an alienation from a co-parcener. 
The plaintiff spoke of the property as 
-jointly in possession’ of the various sharers. 
The defendants spoke of its possession in 
divided halves. . In either case, no question 
of co-parcenary arose. In any case it is 
obvious that when -all the members of a 
joint family have parted with their rights 
in aspecific property of the family, ques- 
tions between the alienees of the several 
- members are not questions between c- 
parceners: Iburamsa Rowthan v. Thiruven- 
kataswami Naick (2). The cases therefore 
. which hold that alienees from co-parceners 
have only rights of suit for partition have 
no application to this case, because it is 
the case of both the parties that no co- 
parcener has any ‘subsisting right in the 
suit property. < 
The appellants’ learned Advocate next 
denied that this property was auch as to be 
incapable of actual enjoyment. Thatisa 
question of fact and: whether infact it was 
incapable of actual enjoyment up till a 
-period within 12 years before the suit was 
one eminently for the lower Appellate 
Court. It wasin evidence that it was only 
after defendants Nos. 5 and 6 bought the 
property in1920 that something began to 
“bedone uponit in the way of building hnts 
and buildings and that till then it lay 
vacant or wasle. It was open to the lower 
Appellate Court to ,apply the doctrine of 
Ramanathan Cheitiar v. Lakshmanan Chet- 
tiar (l), to the case and to infer upon the 
facts that the plaintiff must be deemed to 
have been in possession. The second 
- appeal fails and is dismissed with costs. 
OAN Appeal dismissed. 


1 
(2) 7 Ind. Cas. 559; 34M 269; (1910) M W WN 380 
8M LT 269; 20MLJ 743. l 
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LAHORE HIGH COURT 
' Criminal Appeal No. 679 of 1933 
October 7,. 1933 
Buang, J. : 
ZIADA ~ APPELLANT, 
versus ae 
EMPEROR- Obfvosirs PARTY, 
Penal Code (Act XLV of £860), s 304, PartI— 
Sudden quarrel—Altercation in relation to tree to 
which accused had right~Accused hitting deceased 
with iron-bound  stick—Death—Right. of private 
defence exceeded—Sentence. 


he accused was an occupancy tenant of a field 


-adjoining the field of the deceased. There was a 


kikar tree near the boundary of the two fields in 


respect of which there was a dispute ‘between the 


parties. One day the decedsed and another went to 
the field and lopped off branches from the tree and 
were collecting the leaves and branches when the 
ensued in the 
blow on 
the head of the deceased which proved fatal. It 
appeared thatthe accused was prima facie entitled 
to the tree ; : 

Held, although the accused had a right to prev- 
ent tbe deceased from taking away the’ branches 
and leaves of the tres, ha had no justification for 
going tothe length of hitting the deceasel on the 
head with an-iron-bound stick as he did and hence 
he ‘exceeded his right of private defence, but since 
the offence wascommitted inthe course of a sudden 
quarrel and in the heat of the moment only one 
blow was given,the sentence might be reduced 
from one of eight years’ to one of two years’ 
imprisonment. 


Cr. A. from’ an orderof the Sessions 
Judge, Jhelum, dated May 13, 1933. . 
Moulvi Ghulam Mohy-ud-din for the Ap- 
pellant. ; : 
Sardar Partap Singh, for the Crown. 
Judgment.—The appellant Ziada has 
been convicted in this case under s. 304, 
Part I of the Indian Penal Code and 
sentenced to rigorous imprisonment for 


eight years. 


The appellant is an occupancy tenant 
of a ‘field adjoining the field of the deceas- 
ed Shera. There isakikar tree. near the 
boundary of the two fields about, which 
there was a dispute between the parties. 
On January 21 last, at about mid-day 
Shera andhis maternal uncle Fateh Din 
went to the field and lopped off branches 
from the kikar tree and were collecting 
the leaves and branches when the- appel- 
lant Ziada arrived. He objected to the 
deceased and Fateh Din taking away the 
branches and leaves as he claimed to 
be the owner of the kikar tree. The dece- 
ased and Fateh Din, however, said that 
they were the owners and were entitled 
to take the branches and leaves. This. 
led to an altercation in the course of which 
Ziada gave a lathi blow on the head of 
Shera. The injury proved fatal. „Ziada 
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was alleged to have been accompanied ‘by 
three other persons who were said to have 
taken part inthe assault. The learned 
Sessions Judge however found that the 
prosecution evidence against these three 
persons was not reliable. He therefore, 
gave them the benefit of doubt and convict- 
ed the appellarit only. The appellant 
admitted that there wasa dispute about 
the kikar tree and that an altercation 
took place in connection with the collect- 
ing of the branches and leaves. He alleged 
however, that he had been himself assaulted 
with a hatchet by the deceased and that ‘he 
had given hima blow witha lathi in the 
exercise of the right of privatedefence. In 
support of this allegation two witnesses 
were produced, but the evidence of these 
witnesses was not considered by the learned 
Sessions Judge to be worthy of credit. ` 

After going through the evidence on 
the record, I find myself in agreement with 
the opinion of the learned Sessions Judge. 
The majority of the assessors also expressed 
a similar opinion. The story of the 
assault with a hatchet seems to be an in- 
vention:- It was the appellant who had a 
grievance on account of the branches 
having been cut. The village Patwari 
his deposed that the kikar tree stands in 
the land of the appellant and prima facie 
he appears to be entitled to it. He had no 
doubt a right to prevent the deceased from 
taking away the branches and leaves of 
thd trée,-but the evidence does not show 
that he had any justification for going to 
the length of hitting the deceased on 
the head with an iron-bound stick as he 
did. He was,therefore, rightly held to 
have exceeded his right of private defence. 
The sentence of eight years passed on him 
however, appears. to be excessive. There is 
no doubt that ‘the offence was committed 
in the course of a sudden quarrel and in 
the heat of the moment only one blow 
was given. The fact that the appellant was 
apparently the owner of the kikar tree 
must also‘ be taken into consideration. In 
view of all the circumstances, I think that 
a sentence of rigorous imprisonment for 
two years will be sufficient to meet the 
ends. of justice. I: therefore accept the 
appeal to the extent of reducing the sentence 
to that pericd. 

Ne. Sentence reduced. 
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ALLAHABAD HIGH COURT 
Civil Miscellaneous Appeal No. 96 of 1925 
October 27, 1933 
Youna, J. 
Tar DEHRA DUN MUSSOORIE 
ELECTRIC TRAMWAY Co. LTD. 
IN LIQUIDATION—Avppiroant 


versus ; : 
Mussrs. DUN HARDWARE STORES 
— OPPOSITE Party. | 
Company--Winding-up—Interest on outstanding 
debts -Whether to be paid before paying preferential 
shtre-holders —Rate of interest. 
Where a company has been 


‘wound-up, the 


“creditors of the company should be allowed interest 


from the date of the winding-up up to the date 
of payment, onthe outstanding debts before the 
preferential share-holders can getanything. Where 
there has been a contracty interest of 6 per cent, 
may be allowed when the contractual interest is 
equal to or greater than this rate, "In the absence 
of a contract for interest, arate of 4 percent, is 
proper Devi Ditta Mal v. Official Liquidator of 
the Amritsar Bank Ltd, (1), referred to. 


‘Dr.N. P. Asthana and Mr. Bhagwati 


‘Shankar, for the Applicant. 


Messrs. S. K. Dar and M. N. Raina, for 
the Opposite Party. 

Judgment. —This is a report by the 
of the, Dehra Dun- 
Mussoorie Electric Tramway Company 
Limited (in liquidation) with regard to the 
disposal of a surplus in their‘ hands after 


paying the creditors. Tho creditors them- 


selves claim that they should | be allowed 
interest from the date of the winding-up 
up to the date of paymcnt. The pre- 
ferential share-holders, on the other hand, 
oppose this application. Mr. 8S. K. Dar on 
behalf of one of the large creditors Messrs. 
Dun Hardware Stores presses that the claims 
of the creditors should be preferred to those 
of the preferential share-holders. It appears 
to me that it cannot really be said that the 
creditors have been paid in full until their 
claims for interest on the amounts out- 
standing have been satisfied. It appears to 
to be fair that they ‘should get 
some sum by way of interest.‘ This prin- 
ciple, of course, is stronger in the cases 
of those creditors who have had contracts 
with the company for the payment of 
interest on outstanding debts. The point is 
also covered by authority, I have been re- 
ferred to the case recorded in Devi Ditta Mal 
v. The Official Liquidator of the Amritsar 
Bank Ltd., 56 Ind. Cas. 70 (1) which is a 
Bench decision of the Lahore High Court. It 
was there decided that the creditors should 
be given interest on outstanding debts 
before the preferential share-holders could 


(1) 56 Ind Cas. 69 at p. 70; 1 Lah. :68:78P W R 
1920; 53 P L R 1921, ; 
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get anything. This is also the rule in 
England. I decide, therefore, that the 
creditors must get interest. The only 
question which remains is the question of 
rate of interest. I am not -bound to 
give the creditors the contractual rate but, 
1 think, in most cases where there has been 
a-contract, I should give 6 per cent. provid- 
ed the contractual interest is equal to or 
greater than. this raie. Where there has 
been no contract for interest, I think, a 
rate of 4 per cent. will meet the case. I 
direct the liquidators accordingly to ‘pay 
interest at these rates, 
Ne 7 Order accordingl 





, LAHORE H GH COURT 
First Civil Appeal No. 492 of 19 
November 21, 1932 
- Tag CHanp AND Monron, JJ. 
Fiku GURDITTA-RAM CHAND— 
PuaintTis#s—APPELLANTS 


Versus 
Musammat BHAGWANTI AND o HERS— 
DEFENDANTS— RESPONDENTS. 

Interest—Accounts—Balance struck but no mention 
of interest made-- Course of dealing between parties 
suggesting implied agreement to pay interest— 
Interest, if can be allowed. 

Where no mention of interest was made when. a 
balance was struck between the parties but it 
appeared that the course of dealings between the 
parties was such as to raise a clear inference of an 
implied agreement to pay interest : 

Held, that interest might be allowed to the plaintiff 
at J2 per cent per annum. . 

F. O. A. from the decree of the First Class 
Sub-Judge, Jhang, dated December 23,1931. 

Messrs. J. L. Kapur and M. C. Sud, for 
the Appellants. . 

Tek Chand, J.--This appeal arises out 
of a suit for recovery of; Rs. 6,945-8-5, al- 
leged to be due to the plaintiff by one 
Devi Dayal on bahi account. According 
to the plaint the account began un 


January 18, 1914 and continued till August - 


11, 1927, when Devi Dayal struck a ba- 
lance for Rs. 4,700 1-0. Devi Dayal died 
in March, 1930, and in August, 1930, the 
plaintiff brought an action for the principal 


sum secured by the balance and interest. 


at 12 per cent. per annum, against 
his widow, Musammat. Bhagwanti, and 
‘his nephews, Bogha Ram and Vishan 
Das. The trial Judge has disallowed the 
claim for interest and has passed a decree 
against Musammat Bhagwanti alone for 
- Rs. 4;700,. with proportionate costs, recover- 
able, from the estate. of Devi Dayal, 
deceased. He has dismissed the suit against 
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Bogha,Ram and Vishan Das, defendants 
Nos. 2 and 3, and has ordered the plaintiff to 
pay their costs. E onthe 
The plaintiff has preferred a first appeal 
to this court praying that’ the | décretal 
amount should be enhanced by Rs. 2,245 8- 
6, and that the order of-the lower Court 
allowing costs to defendants Nos... 2-and 3 - 
should be reversed. ~ Se ho eet 
The first question for’consideration is 
whether the plaintiff is entitled to charge 
interest on Rs. 4,700 for which the last 
balance had been struck. The entry is‘silent 
about the rate of interest, and there is no 


‘evidence that there was any express agree- 
-ment on this point. The previous’ course 


of dealings between the parties, however, 


- clearly shows that interest had been charged 


from the very beginning and that it wag 
charged at 12 per cent. per annum on the 
balance struck by. Devi Dayal on July 
28, 1920, and September 7, 1924 The account 
was made up on August 11, 1927, when 
Rs. 4,700, was found due atter calculating 
interest at 12 per cent. and excluding a 
small sum, which had béen remitted by 
the creditor, The defendant attempted to 
prove that.on that date it was expressly 
agreed between the plaintiff and Devi 
Dayal that thenceforward interest would 
not be charged, but” the evidence 
is of a highly unsatisfactory, character and 
cannot be accepted astrue. On the other 
hand, the course of dealiigs between the 
parties has been such asto raisea clear 
inference of an implied -agreement that 
the principal sum secured’ by this balance 
was to bear interest as before. The plain- 
tiff is a banker by profession and admitted- 
ly his dealings with the defendants were 
as between a banker and a customer. 
There is no reason to suppose that he 
allowed ais money to remain with the de- 


.fendant without interest. I accordingly 


hold that the plaintiff isentitled to interest 
at 12 per cent. per annum, which comes to 
Rs. 1,692. 4 A 

The plaintiff-appellant further claimed : 
the sum of Rs. 392, which had been remitted 
by him to the debtor at the time when 
the last: balance was struck. It has not 
been shown that. this was done by mistake, 
and there is no reason why the plaintiff 
should be allowed togo behind the entry 
in his book. The learned Subordinate 
Judge has given good reasons for dis- 
allowing this part of the claim and I agree 
with him, : 

The last point urged is that defendant 
Nos, 2 and 3 should not have been. alloweg 


>E 
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-their costs of the suit against the plaintiff. 
But they had been impleaded in the suit 
‘and a decree was claimed against them 
asthe legal representatives of Devi Dayal 
deceased. They had to disprove: their 
liability and succeeded in doing so. They 
were, therefore, clearly entitled to costs 
from the plaintiff. For the foregoing rea- 
sons I would accept the appeal and 
‘enhance the amount decreed by the lower 
Court by Rs. 1,692. The entire decretal 
amount shall bear interest at 6 per cent. 
from the date of the institution of the suit 
till realisation, and shall be recoverable 
from the estate of Devi Dayal deceased. 
. Having regard to the fact that neither 
party has been wholly successful in this 
court, I would leave the parties} to bear 
their own costs here. 

Monroe, J.—I agree. 

N. Appeal accepted. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1442 of 1932. 
October 12, 1933. : 
Darrer Sina, J. 
PARMA NAND AND OTHERS— DerenDANTs— 
| APPELLANTS 
i versus : | 
SIDHU AND OTHERS— PLAINTIFF AND 
DEFENDANTS— RESPONDENTS. 


_ Civil Procedure Code (Act V of 1908), s. 100, 
O. XLI, r. 28— Discretion of appellate court to decide 


case with or without additional evidence—Interfer- 


ence in second appeal—bropriety of. 

The question as to whether an Appellate Court 
can decide acase with or without taking additional 
evidence isa matter of discretion. of that court and 
the High Oourt cannot interfere with that discre- 
tion in second appeal. 1; 
. S.C. A. from decree of the District Judge 
Hoshiarpur, dated April 25, 1932. 

Mr. H. J. Rustomji, for the Appellants. 

Mr. Fakir Chand, for the Respondents. 

Judgment. - The matter is one of dis- 
cretion or rather for the decision of the 
lower Appellate Court whether it can 
- decide a case with or without taking ad- 
ditional evidence. I do not see that: I can 
interfere in second appeal.. [ make no 
order as to costs of this appeal in the 
circumstances of the case. The appeal is 
. dismissed. 


N, Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 551 of 1929 
September 22, 1933 
BARDSWELL, J. 

V. VEERAVAGU PILLAI 

—P LAIN TIFE —APPELLANT 


versus ` 
M. MANIKKAVASAGAM PILLAI. 

AND OTHERS — DEFENDANTS —RESFONDENTS, | 

Civil Proz lure Code (Act V of 1998), s. Ll Erp, 
IV, Sch. II, paras. 20, 21—Suit to file award, whe- 
ther bars subsequent suit for possession—-Omission to 
raise defence—Rea judicata— Party, whether entitled 
to reserve defence for decision in another suit. 

A suit for merely filing an award brought under 
paras. 20 and 2t of Sch, ILof the Civil 'rooədure 
Code, does not operate as a bar to the institution of 
a subsequent suit for possession, 

A ground of defence which might or ought to 
have been raised by the defendant must be deemed 
to have been raised and decided within the meaning 
of s. ll. Espi LV, Oivil Procedure Code, even 
ifit was not directly in question; and it is not 
open toa party to give up such a defence. and 


„expressly reserve it for being made in a subsequent 


suit. Bayyan Naidu v Surya Narayana (1), Fateh 
Singh v. Jagannath Bakhsh Singh (2), and Pitta 
Subbarayudu v. Ravi Lakshmayya (3), referred 
t 


O. 

Second Civil Appeal against the 
decree’ of the Court of ‘the Subordinate 
Judge of Tinnevelly in A. S No. 106 of 
1928 (A. 8. No. 133 cf 1927, District Court, 
Tinnevelly) preferred against that of the 
District Munsif of Tinnevelly in O. S. 
No. 352 of 1926. i 

Judgment.—The plain'iff brought a suit 
to recover certain propertics. The suit was 
dismissed on the ground of res judicata by 
both the frst Court and th: Appellate Court. 


. It was held to be res judicata with reference 


to two previous decisions, one in O. S. 
No. 505 of 1923 on the file of the District 
Munsif’s Co art, Srivaikuntam, and the other 
inO.S.No 270 of 1925 on the file of the 
same court. 

With regard to O. S. No. 505 of 1923 
there has been agreat deal of misapprehen- 
sion and a great deal of unnecessary dis- 
cussion owing to the wrong way in 
which that suit was regarded and also owing 
to a mistranslation of the plaint in that 
earlier suit as it appears io the printed 
papers. Inthe plaint in this suit it was 
stated that the earlier suit was one for 
enforcing an award and that is how it has 
been treated in both the lower Courts. 
It has even been referred to in the judg- 
ment in that suit itself asa suit to enforce 
an.award. It has therefore been argued 


. that as the suit was one to recover posséssion; 


the right of possession should have been 
based not only upon the award but upoa the 
two yadasts that preceded it, and upon 
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which the present claim is based. It is 
however clear from the prayer in the plaint 
in O. 8. No. 505 of 1923 that what was 
prayed for was that the award ‘should be 
filed under para. 20 of Sch. ILof the Civil 
Procedure Code, There is no doubt but 
that a suit to enforce an award is quite a 
different thing from an application to file 
an award, which application has to be 
treated as a suit; and even though the 
District Munsif in his judgment in O: 5. 
No. 505 of 1923 has referred to the suits as 
being one to enforce an award, he refers to 
it in the same sentence as being brought 
under paras. 20 and 21 of Sch. II and under 
these paras. the suit can only be one for 
filing an award. It has been pointed out 
that the plaint in the earlier suit is referred to 
as brought under O. VII, rr. 1 to 6 of the 
Civil Procedure Code but nothing can be 
drawn from that to show that it was nota 
suit to file an awdrd, which specifically it 
was, as under para. 20 an application to file 
an award has to be numbered and register- 
ed as a suit and naturally the application in 
such a case would take ths form of a plaint. 
As then, the earlier suit was only a suit for 
filing an award, no other ‘relief could be 
asked for at that time in the application. 
Therefore this ground of re; judicata is the 
result of misapprehension and there is no 
res judicata as far.as suit O. S. No 505 of 
1923 1s concerned. 

With regard to the other suit, O. 6. 
No. 270 of 1925, the position is different. That 
was a sait in which the present defendants 
Nos. 1 to 8; who alone matter, as the 4th 
defendant is only a tenant of the plaintiff, 
brought a suit against the present plaintiff 
for an injunction to prevent his interfering 
with their possession and enjoyment of the 
suit properties. The lst defendant raised 
the plea that by afamily arrangement these 
properties hid fallen to him and were in 
bis possession, and two issues were framed 
as to this, the burden of which was upon 
the plaintiff as the then defendant. How- 
ever no evidence was brought in regard to 
these is ues and in fact the defendant ad 
duced no evidence at all. On the other 
hand he gave up in that suit his fight with 
regard to possession. He fileda statement 
to the-effect that he undertook not to disturb 
the possession of the then plaintiffs in the 
property till the disposal of the present suit 
atid that he specifically referred all the is- 
sues in the case to be determined in that 
suit, O..S. No. 285 of 1925 on the file of the 
Palamcottah District Munsif's Court, and 
prayed that justice may be done without 
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any prejudice to the Ist defendant's right 
in that suit. It has been held, andit is now 
contended for the respondents, that he had 
no legal right so’to give up his defence in 
that suit and that therefore itis a matter 
of res judicata with’ reference to s. 11 of 
the Oivil Procedure Code and Expl. IV 
of that section. It has been held in Bayyan 
Naidu v. Suryanarayana (1) that a ground 
of defence which might or ought to have 
been raised by the defendant, must be deem- 
ed to have been raised and decided within 
the meaning of s. 11, Exp]. IV even if it was 
noi directly in question. And the same opin- 
ion hassubsequently been expressed by the 
Privy Council in Fateh Singh v. Jagannath 
Baksh Singh (2).' The question, however, is 
whether such a contest can be given up in 
one suit and reserved for being: made in 
another. In this connection the learned 
Advocate for the appellant-plaintiff has 
quoted from a passage of Sundaram Ayyar, 
J.’3 judgment in Bayyan Naidu v. Suryana- 
rayana (1) in which he says: ` | an Y 
“of course it is open to the parties to show that the 
contest on any matter was subsequently waived or that 
the court refused to decide the matter, but if neither 
of these, events took place,a decision by the court on 


the matter must necessarily be implied ifit was not 
expressly decided.” < x 


Now ib is to be observed that these re- 
marks were not directly ` necessary for the 
disposal of'that particular suit, nor am I 
quite certain what the learned Judge meant 
when he said ihat it was open to the parties 
to show that the,contest on any matter was 
subsequently waived. But if it isintended 
to signify that by consent of parties a 
point that should be taken for the defence 
could be given up and afterwards -raised in 
another suit, that is contrary to the decision 
that appears in Pitla Subbarayudu v. Ravi 
Lakshmayya (3). In that case there wasa 
suit for money. A plea of discharge was 
raised but with consent of parties the court 
decreed the full claim, reserving to the 
defendant the right to bring a separate suit 
for the amount.pleaded in discharge. Sub- 
sequently it was held on that defendant 
bringing his suit that his suit was barred by 
res judicata because he had not raised the 
plea in the previons case. The condition 
here is different’ in two respects. One is 
that the suit now under notice had; already 

(1) 17 Ind Cas. 443; 87 M 70; 12 M L T 560; 
23 M L J 543: (1913) M W N1 


(2) 91 Ind. Oas“ 280; 47 A 158; A I R 1925 P C 
55; 43 MLJ64;2 0 WN 25; 120 L J 117; L 


? 


R64 P 050 27 OO 334; 27,Bom. L R 725; 29 
OWN 749; 23 AL J 739; 22 L W 58; 52 1 A100 


(P, O) a ; 
(3) 40 Ind, Oas. 260; 18 ML T 93;2 LW 605 
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been filed at the time when‘the suit for the 
injunction was decided but this, I think, 
makes ‘no difference to the principle. An- 
other point of difference is that it is not by 
consent of both patties that the point of title 
was not gone into inthe earlier suit but that 
it was only at the instance of one of the 
parties.’ It seems to me perfectly clear that 


the present plaintiff ought to have taken the- 


point and that in the light of these authori- 
ties it was not competent for him to give the 
point up and leave it to be decided in an- 
other suit. -Nor -can it be held that the 
District Munsif who decided O. S. No. 270 
of 1925 refused to-decide the point of title, 
He has indeed stated thus: | 

“I do not decide the.guestion of title in this suit as 
that would prejudice the present defendants in the 
suit brought by them after this suit." 
But he goes on to say: 

“As requested by the defendants, I leave open the 
question of title.” 


Further he has noted that the defendants 
- had not let in any evidence. It was not 
then a matter of the learned District Munsif 
having to decide the issues as to title but 
it was one of the issues having already 
decided themselves. 
upon the defendants in that suit and when 
they let in no evidence the issues were decid- 
ed automatically against them. Allthat the 
District Munsif has failed todo isto record 
a decision which was inevitable and which 
was in fact implied by his decision in the 
suit. I agree’ with the courts below that 
in the matterof O. S. No. 270 of 1925 the 
buit was barred by res judicata. 

J, therefore, dismiss the appeal with -costs. 

ACN, ee Appeal dismissed. ° 
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- ALLAHABAD HIGH COURT 
ates Full Bench. . : 
Civil Application No. 1810 of 1928 
.1 Novèmber 7, 1933 
. SULAIMAN, C. J., MUKERJI AND 
: . Kine, JJ. .. |. 
Musammat KAULPATIKUABR yp ANOTAER 
PLAINTIFFS —APPLICANTS 
" VETSUS 
KASHI PRASAD SINGH AND OTHERS — 
DEFENDANTS - OPPOSITE Pargry,. . f 

Court Fees Act (VII of 1870), 8. 18 -—Suit dismissed 
against some and decréed against others—Appeal mak- 
„ing latter pro forma respondents —Dismissal of appeal— 
Second appeal to High Court with same pto forma reg- 
pondents - Remand by ‘High Court—Refund of court- 
‘fee— Plaintiff, if entitled to refund of court-fee from 
lower - Appellate’ Court. $ 

A suit was dismissed against defendants A, B 
and Cand decreed against defendants ‘P, Qand R. 
., The plaintifis appealed making P,Q and. Rj also 
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71c forma respondents and claiming that‘ a decree 
should be passed in their favour against A, B and 
C also. This appeal was dismissed. On second 
appeal tothe High Courtthe plaintiffs again wanted 
a ‘decree against A, BandC and made P,Qand R 
proforma defdéndants ‘he High Court came to 
the conclusion that the cage should be tried on the 
remaining issties against A,B and O by the trial 
Court and setting usids thedecreesof the lower 
Courts seat back the case to the trial Oourt 
through the lower Appellate Court for trial as 
againat A, Band C. ‘Ihe plaintifis claimed refund 
of court-fee ; 

Held, that P, Q and R . were mere pro, forma 
respondents no claim being made against them and 
the whole appeal was accordingly allowed when the 
case was remanded and that the order of remand 
covered the whole of the subject-matter in dispute 
in the appeal and consequently, the plaintifis were 
entitled to a refund under,s, 13, Court Fees Act, 
and that as the whole case was referred to the Full 
Bench, the Full Bench alone could order the refund 
In the matter of Bhigwajnti (1), distiaguished ; 

Held, also that as the remand order was made 
only in the High Court and not by the lower 
Appellate Court, the plaintifis were not entitled to 
refund of court-fee paid in that “Court. Kanhaiya 
Lal v, Mahadei (2), approved. 

Dr. K. N. Katju, for the Appellant. 


Judgment.—This is an application for 


“the refund of court-fee paid in this court 


and there isan oral prayer that the court 
fee paid in the lower Appellate Court should 
be refunded, 

The trial Court dismissed the suit 
against defendants Nos. 4,5 and 6 and 
decreed the claim against defendants Nos. 
l, 2and3. The plaintiiis appealed to the 
District Judge claiming that a decree 
should be passed in their favour against: 
defendants Nos, 4,5 46 also. They made 
defendants Nos. 1, 2 and 3 -pro forma 
respondents. The District Judge dismissed 
the appeal. On second appeal to this court 
the plaintifs wanted a decree against the 
defendants Nos, 4,5 and 6 and‘ also made 
the defendants Nos. 1, 2 and 3 pro forma 
respondents. The appeal was in substance 
directed principally against the defend- 
ants Nos. 4,,5 and6. The High Court 
came to theconclusion that the case should 
be tried on the remaining issues against 
these defendants Nos. 4,5 and 6 by the 
trial Court. It accordingly allowed the 
appeal and set aside the decree of the 
lower Appellate Court as well as that of the 
firs; Court and sent the case back ‘to the 
first Court through the lower Appellate 
Court for trial as against defendants 
Nos. 4, 5 and 6. pe gh oh 

The plaintiffs now claim that the court- 
fees paid by them should be refunded, 
The office has. reported that inasmuch as 
the appeal was not allowed as against some 
of the pro forma respondents no refund 
should be ordered, The office relies on 
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In the matter of Bhagwanti (1). This 
report in our opinion is not correct. The 
case relied upon is distinguishable, because 


in that case there was a “decree dismissing 


the appeal as against one of the respondents 
with costs. In the present case the defendants 
Nos. ',2 and 3 were mere pro forma res- 
pondents and no claim was made against 
them, because the plaintiffs had already 
obtained a decree against them. The 
whole appeal accordingly was allowed by 
the High Court when the case was remand- 
ed. Inour opinion the:order of remand 
` covers the whole of the subject-matter in 
dispute in the appeal and the plaintiffs 
are therefore entitled to a refund under 
s. 13 of the Court Fees Act, 

It is equally clear that inasmuch as the 
whole case was referred to the Full Bench 
and disposed of by us, it is this court alone 
which can order the refund, 

The learned Counsel for the plaintiffs 
further contends that inasmuch as the 
decree of the first court has also been set 
aside and the case remanded to the first 
court through the lower Appellate Court, his 
clients are entitled to the refund, not only 
of the court-fees paid in the High Court 
but also of the court-fees paid in the lower 

Appellate Court. It is however clear that 
the lower Appellate Court disposed of the 
appeal completely by dismissing it. It did 


not pass any order of remand. It is only. 
the High Court which on second appeal. 


passed the order of remand under which 
the case was sent back to the lower 
Court. 
the suit is remanded in appeal and this 
happened only in the High Coart and not 
before the lower Appellate Court. 

We further find that the practice in this 
court has been not to allow a refund of the 
court-fees paid in the lower Oourt when 
the High Court remands a case. The cass. 
of Kanhaiya Lal v. Mahadei (2) in our 
opinion is in conformity with the language 
of s, 13 which contemplates an order for 
refund by theApp: ellate Court which remands 
the appeal. > 

We accordingly direct that a certificate 
be granted to the plaintiff appellants 
authorising them to receive back from the 
Collector the full amount paid on the 
memorandum of appeal filed in the High 
a 
- Appeal allowed. 
v 39 Ind Cas. 28; 14 A LJ 671, 


(2) 110 Ind, Cas 466: (1932) A LJ3:0,A IR 1932 
All. 550; 54 A 523; lad, Rul, (1932) All 667. 
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PATNA HIGH COURT 
_ Full Bench 
Civil Reference No. 2 of 1933 
December 5, 1933 
Courtnes-TERRELL, C.J. Pazu ALI, 
AND JAMES, JJ, 
EMPEROR — REFERER 


A VETEUS 
Mukhtar Babu GURU PRASAD— 
OprosIts PARTY. 

Legal Practitioners Act (XVIII of 1879), 8, AFE 
Legal Practitioner — Professional etiquette — High 
Court—Duty of protecting the reputation of the’ 
profession ~Mukhtar making representations to court 
knowing them to, be false—Whether guilty of pro- 
fessional misconduct. 

itis no part of the etiquette of members of the 
legal profession to tell lies in court or to give per- 
jured evidence on behalf of their clients. 

It "is the duty of the High Court not only to protest 
the members of the public against disreputable 
members of the profession but if is also their duty 
to protect the profession itself against the loss of 
reputation brought upon it by the conduct of such 
members. 

Where a mukhtar informed the court that his 
client was ill at another place, that he the mukhtar had 
seen ‘him there and asked for permission to appear 
on behalf of the accused as the accused was unable 
to appear personally ; and it-was proved by indepen- 
dent ‘witnesses that the accused was seen in the 
company of the mulehtar on the same day and in the 
same place and the mukhtar made no attempt at 
denying the truth of his statements : 

Held, that the mukhtar was guilty of professional 
misconduct and it was'the duty of the High Oourt 
to relieve the profession from the existence of.a 
thoroughly unworthy member and that he, should be - 
removed from the rolla. 


Reference made by the Sessions- Judge, 
Gaya, dated September 11, 1933. 

. The Government Advocate, for the Crown. 

Courtney-Terrell, G. J.—This is a re- 
ference by the Sessions Judge of Gaya 
under s. 14 of the Legal Practitioners Act 
on a reportrelating to the conduct of one 
Babu Guru Prasad, Mukhtar, practising at 
Nawadah which was sent up by the 
Sub-Divisional-Officer of Nawadah through 
the District Magistrate. . 

There were two charges against the 
Mukhtar, the first of which having regard 
to the seriousness of the other charge is 
of no great importance, and the Judge 
considers that it may in the circumstances 
be overlooked. ‘It is that of making insulting 
reference in a transfer petition against 
the Sub-Divisional Magistrate. Having re-. 
gard’ to the view that we take of the 
second offencé I need. make no further í 
reference to this charge. s 

The second ” charge relates- to the con- 
duct of the Mukhtar in the professional 
representation of an individual named 
. Bacho Singh against whom, charges ‘under 
s. 107, of the Oriminal Procedure Code: 
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were proceeding. Bacho Singh appears to 
have been undesirous of appearing before 
the Magistrate and after various adjourn- 
ments on his application the case was 
fixed to come on for hearing: before the 
Magistrate of Nawadah on July 10, Bacho 
Singh being released on bail’ for that 
purpose. - 
Now the case’ was called on before the 
Magistrate at about 11 o'clock in the 
morning and the - Mukhiar Babu Guru 
Prasad then appeared in court and in- 
formed the Sub-Divisional Magistrate that 
Bacho Singh was unwell at Mirganj: that 
he the Mukhtar had seen him there on 
the day before and he asked for permission 
to appéar‘on behalf of Bacho Singh as 
Bacho Singh was unable to appear 
personally. This immediately provoked an 
indignant denial of'the truth of the state- 
ment from’ persons'on the other side of 
the ease who were present in court. There- 
upon one *Ramdeo Singh swore on affidavit 
“pefore the court and in that affidavit he 
stated that after the release of Bacho 
Singh to appear in court he had seen 
Bacho Singh in the court compound at 
_Nawadah -at 10 o'clock and also seen the 
‘Mukhtar there at the same time; that. ihe 
‘Mukhtar. was with Bacho Singh and that 
-Bacho Singh was signing a mukhtarnama 
at the time,” Later on the Magistrate called 
“upon, Bacho Singh to answer charges and 
the. witnesses, that is to say Ramdeo Singh 
| and two other persons who will be named 
in a moment, appeared before the Magis- 
„trate -and gave evidence. Ramdeo Singh 
“repeated his statements as to seeing the 


_. Mukhtar in, the company of Bacho Singh 


H 


on July 10, and he was cross-examined. 


--. The cross-examination did not shake his 


evidence in the slightest degree. Then 
another witness was called named Bar- 
. hamdeo Sitigh. He said that on July 10, he 
had seen Bacho Singh alight from the 
„train at Nawadah in the morning and that 
he alsosaw Guru Prasad, Mukhtar, alight 
. from the train with him and the cross- 
examination also failed to shake this wit- 
‘ness’s evidence. Then a stamp vender 
. named Wilayat Hussain was called. and 
he said that on July 10, he saw Bacho 
- Singh in the cutchery but he did not see 
. him inthe company of the Mukhtar; ‘on 
.the same day the Mukhtar had purchased 
a stamp from him ‚shortly after the wit- 


`. nesshad seen Bacho Singh and. the wit- 


af 


Bas 


ness also said that he remembered the 
date because that was the day upon which 
the. Magistrate had sent for him. 
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Now, the Mukhtar had every opportunity 
had he so wished of giving evidence and 
denying the truth of these statements. 
He however, did not take that course and 
having regard to the penatly for giving 
false evidence I think he was wise, but 
he filed a petition and in that he madea 
most ambiguous and disingentious state- 
ment. He alleged that zo e T.’ 
“the statement which he had made before the court 
was absolutely true and based on instructions and 
the duty of a lawyer is to speak to the court on 


behalf ofa client only on the instructions given to 
him. I therefore submit that my conduct before 


your honour was in consonance with the etiquette of + 


the profession to whivh I have 
belong." ; : 

It is Hardly necessary to say that it is 
not part of the etiquette of members of the 
profession to tell lies in court or to give 
perjured evidence on behalf of their 
clients. It will be noted that the Mukhtar 
apparently intended to make his statement 
in sucha form that he could fall back 
upon the so-called instructions of his clients, 
but he is’ unable to escape from the palp- 
able fact that his earlier statements to 
the Magistrate were made as based onhis 
own knowledge. Anattenipt has been made 
on his behalf to suggest that he had 
obtained his acquaintance ‘of his client’s 
illness through the medium of a medical 
certificate which the client ten days before 
had filed in the criminal case. But such 
an attempt is not worthy of serious con- 
sideration. 

We havestated in other cases in which 
Mukhtars are concerned that it is the duty 
of this court not only to protect the mem- 
bers of the public against disreputable 
members of thè profession but it is also: 
our duty to protect the’ profession itself 
against the loss of reputation brought 
upon it by the conduct of such members. 

The learned Sessions Judge in forward- 
ing this case to the court has recommended 
that the Mukhtar be suspended for a 
period of one year. In our opinion this is 
a wholly inadequate punishment and it 
is our duty to relieve ihe: profession from 
the existence of a thoroughly unworthy 
member and the Mukhtar Babu Guru Prasad 
will be removed: from the rolls. 

Fazl Ali, J.-I agree. 

dames, J.—I agree. 

N. aoe 


the honour “to 


Reference accepted. 


M 
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| LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1828 
_ Of 1932 ` i 
November 6, 1933 
; ne BEIDH, J. 
GHULAM HUSSAIN SHAH—Jopemznt- 
DEBTOR—APPELLANT 
: sie versus ` 
Shrimati RADHKA RANI —DROREE-HOLDE8 
E eriat —RESPONDENT. MESE 
~ Limitation Act (IX oF 1908), Sch. I, Art. 182 (2)— 
Appealfrom decree—C aracter of appeal and parties 
to it—Whether material—Decree—Appeal— Limitation 
for execution— Whether begins-io run from date of 
original decree, Ta ae 
For purposes of Art. 182 (2) of the Limitation Act, 
it is sufficient that there has been an appeal and 
there is no warrant for reading into the words of-the 
Article any qualification either as to the character - of 
the appeal or as to the parties to it. ‘Nagendra: Nath 
Dey v. Suresh Chandra. Dey (1), followed. ae 
- Where although there was an appeal from the 
decree in the suit in which the respondent was 





awarded costs, yet the question as to her costs was not- 


the subject-matter of the appeal, the period of 
limitation for execution does not begin to run from 
the date of the original decree, 

M. F. O. A, from an order of the Sub- 
ordinate Judge, Second Class, Lahore, dated 


June 29, 1932. 


. Mr. Kahan Chand, for ‘the Appèl- 
lant. 
Mr. H. C. Kumar, for the Respon- 
dent. 


Judgment.—This is an appeal arising 
out of execution proceedings. One Musam- 
mat Radhka Rani, widow of Lila Ram, had 
a decree for recovery .of costs. against 


Dr. Amir Shah. The decree was passed on, 


_November 9, 1923 and there was an 


appeal preferred to this Court which was . 


decided on December 21,1928, It appears 
that the question as to costs payable to 
Musammat. Radhka Rani was not the 
subject-matter of the appeal and she was 
not actually made.a party to that appeal. 
No application for recovery of the costs was 
however, made by. Musammat, Radhka 
Rani till December 10, 1931. On 
June 29, 1932, the judgment-debtor and his 
Counsel were- absent and the Executing 
Court holding the application to be within 
time, passed an order for attachment of 
the moiety of the pay of the judgment-debtor, 
From this order the present appeal has been 
preferred. es : =, 
The appeal is prima. facie time-barred, 
but the appellant has filed an aifidavit from 


which it appears that the first appeal for,- 


copymade by him was mislaid in the 


Copying Department and consequently a: 


second application had to be made by him. 


The facts alleged by him in the affidavit - 
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have not been contradicted by any 
counter-affidavit and appear to me to be 
sufficient to grant extension of time 
under s, 5 of the Indian Limitation Act. 
I accordingly grant the necessary . ex- 
tension and hold the appeal to be within 
time. ; 
On merits, however, ‘it seems to me that 
the appeal must fail. The main contention 
of the learned Counsel for the appellant 
is that, although there -was an appeal 
from the decree in the suit in which 
Musammat Radhka Rani was awarded 
costs, the question asto her costs not being 
the subject-matter of the appeal, the period 
of limitation began to run from the original 
date of the decree, namely. November 
9,1923. But this contention seems to be 
untenable in view of the recent decision 
of their Lordships of the Privy Council in 
Nagendra Nath Dey v. Suresh Chandra Dey 
137 Ind. Cas. 529 (1). It was held in that 
case that for purposes of Art. 182 (2) of the 
Indian Limitation Act itis sufficient that 
there has been an appeal and there is no 
warrant for reading into the words . of 
the Article any qualification either as to 
the charaeter of the appeal or as to the 
parties to it, 3 - 

The appeal must accordingly be‘dismiss- 
ed with costs. sy tee 
. Appeal disnitsse 





N. 
(1)137 Ind. Oas 529; A 






34 Bom. LR 1065; 55 O L J528; 33 P L R£ 
LW 7; 90 WN 681; (1932)M W.N 817-5905 
63 M LJ 329 (P 0. i 


- OUDH CHIEF COURT: <. 
- Criminal Reference No. 37 of 1933 
October 11, 1933 s 







o Raza, J. > f 


EMPEROR—Cometainant—Reverin oe 


VETSUS - eer 
VIDYA S AGAR—Accusnp—Orrosita, 


N ARTY ase 
Criminal Procedure Code ` (Act V of 1898), se. -301, 
808, 804-—-Verdict of jury not clear and definite— 
Power of court to send case back for clear verdict— 
Recommendation by jurors in verdict——-Whether to b 
treated as part of verdict. : bettie 
Where the verdict ofthe jury is not clear and 
definite, it-is wrong forthe Magistrate to send the. 
case back tothe jurors fora clear verdict according 
ae recommendation made by the jurors in their 
verdict is nota partof the verdict and should not 


be treated as such. 


Cr. .R. made by the Sessions Judge, 


Fyzabad, Reset er: 


ismisseds* s.. 
IB 1922°B'C: 165% Ind 
Rul. (1932) P'O 195; 36.0 W N 803; (1032) A Enceag = 
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Messrs. H. K. Ghosh, Fatyaz Ali and 
Nasirullah Beg, for the Complainant. 

Mr. R. F. Bahadurji, for the Opposite 
Party. 

Judgment.— This is a reference under 
s. 438 of the Criminal Procedure Code. 

I have read the referring order of the 
learned Sessions Judge and the explanation 
of the learned Magistrate. Mr. Bahadurji 
has appeared to support the reference. The 
Assistant Government Advocate has appear- 
ed to oppose the reference. 

I have heard the learned Counsel on both 
sides at some length. In my opinion the 
question which we have to consider and 
decide is a simple question. The whole 
revision depends upon the interpretation of 
the verdict of the jury. 

The so-called first verdict was not clear 
and definite and so the learned Magistrate 
was not wrong in sending the case back to 
the jurors fora clear verdict according to 
law. The second verdict is, of course, a 
verdict according to law. The question is 
whether the recommendation made by the 
jurors in their verdict is or is not a part of 
the verdict. I have considered the verdict 
in question very carefully. In my opinion 
the recommendation in question is nob a 
part of the verdict, and should not be 
treated as such. This being the case, I 
think the order of the learned Magistrate is 
not open to any objection and must be 
upheld. I see no sufficient reason to inter- 


fere. I reject the reference and return 
the record. 
N. Reference rejected. 





yt RANGOON HIGH COURT 
Civil Revision Application No. 87 of 1932 
May 28, 1933 
BAGULEY AND Mosgty, JJ. 
MA YON AND OTHERS—Å PPLICANTS 
versus 
“MA SHWE THIN—Oprosire Party 

Civil Procedure Code (Act V of 1908), 0. XXXIII ` 
Tr. l, 4 (1)—Application tlo sue as pauper— Proper 
_form--Amendment, if can be allowed—De minimis 
non curat lex, applicability of— Presentation of 
amended application by Pleader—Legality of. 

What is required by O. XXXII, r. 4 (1), Civil 
Procedure Code, is that the application should be 
in proper form in order that the court may see at 
once that the application is presented to a court 
of proper jurisdiction, and that the valuation for 
the purposes of court-fee mentionad in the applica- 
tion demands on the face of it, a fee which the 
applicant cannot pay if he possesses only the prop- 
erty which he alleges he possessesin his schedule, 
Even if no amendment can be allowed, there is 
nothing in O. XXXIII which prevents an. amendment 
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not as tofurm but a8 to substance. Even as regards 
form, the principle of de minimis non curat lex will 
apply in proper cases. Maung Pe Kye v. Ma Shwe Zin 
(i), dissented from. Ambaji v. Hanmant Rao (3) and 
other cases, referred to, 

Where the amended application was presented by 
the applicant's Pleader. 

Held, that as thecourt itself directed amendment 
it would not be reasonable to holdit requisite that 
the amended claim must be presented by the appli- 
cant in person. ` 


. R.A. from an order of the District 


Court, Lower Chindwin, in Civil Miscel- 
laneous Application No. 2of 1932. 
Mr. Sanyal, for the Applicants. 
Mr. Bose, for the Opposite Party. 
Judgment.—This is an application 
in revision against an order of the District 
Judge permitting the plaintiff-respondent 
Ma Shwe Thin to sue as a pauper. 

Ma Shwe Thin in her original application 
applied to sue the first defendant- 
appellant Ma Yon alone for a half share 
in property left by U Pe, deceased. 
She said Ma Yon was the other wife of U 
Pe, and valued the property at Rs. 33,000. 
The plaintiff gave a list of her property, 
amounting to Rs. 125, consisting of a 
house, clothes and furniture. The court-fee 
was given as Rs. 670. The first defendant- 
appellant Ma Yon made a written objection, 
in which she said that some of the prop- 
erly claimed as the estate of U Pe was 
not in her possession, and that it had been 
given away by her husband to their children, 
whose names she gave. She also said that 
some of the property was the joint property 
of her and her nephew, and some of it be- 
longed to another nephew, and other of it 
had been sold by U Pe in his life-time to 
persons, whose names she gave. The suit, of 
course, should originally have been filed 
not as one for partition, but for adminis- 
tration. The court then of its own motion 
directed that the application be amended 
so as to includethe other persons mention- 
ed by Ma Yon to be interested in the 
estate, The amended plaint was present- 
ed not by the applicant herself in person as 
is required by O. XXXII, r. 3, but by her 
Pleader. The schedule of property attached 
to the amended application was itself also 
amended. It raised the value of the property 
to Rs. 35,000, and the court-fee, therefore, to 
700. The difference lay in the fact that 
jewellery in Ma Yon’s possession was now 
valued at Rs. 5,000 instead of Rs. 2,500; 
while two small houses valued at Rs. 300 
and Rs, 200 in the first application were 
left out; perhaps they were a duplication 
by mistake of two other small houses valued 
at Rs, 300 and Rs, 200, 
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lt is now contended in revision that no 
amendment of the application should have 
been allowed, that in particular the court- 
fee and valuation could not be amended, 
that the amended application should have 
been presented in person, that the applicant 
has on the District Judge's own finding been 
found toown more property than she has 
admitted, namely a pair of imitation pearl 
ear-rings worth Rs. 15, and that for all these 
reasons the application should have been 
rejected under O. XXXIII, r. 5 (a). 

We may say at once about the ear-rings 
that the Akunwun’s report was not admissi- 
ble in evidence, and that the evidence did 
not prove thal Ma Shwe Thin owned this 
or any property other than that she purport- 
ed toown, andthere was no presumption, as 
the Judge thought, that she had omitted 
any other iiems of property as well. 

Itis conceded that if this suit had been 
brought in the ordinary way, the amend- 
ments would have been quite right and 
proper ones. We do not think that the 
tight of a pauper applicant to amend his 
application was ever questioned in this 
Province until possibly in the decision in 
Maung Pe Kye v. Ma Shwe Zin (1); for ex- 
ample, an amendment was allowed without 
question in Lim Pin Sin v. Eng Wan Hock 
(2), as it was in the case referred to therein, 
Ambaji v. Hanmant Rao (3). 


In Pe Kye’s case (1) his application for 
permission to sue as a pauper was rejected 
in the District Court on the ground that the 
value for the purposes of court-fee had been 
wrongly calculated, that is to say, calculated 
on a wrong basis. It would seem in that case 
that the value had been calculated in the 
application ad valorem, whereas it should 
have been calulated at a much smaller 
amount on the proper basis, namely 5 times 
the land revenue, under cl. 5 (b) of 8.7 of 
the Court Fees Act. That order of rejec- 
tion was upheld in appeal by a single Judge 
of this court, Maung Ba,J. There Maung 
Ba, J., said: | 

“The question is whether such a wrong calculation 
offends cl. a, of r Sof O. XXXUI of the Uode of Oivil 
Procedure. A court shall reject an application for per- 
mission to sue as a pauper where itis not framed in the 
manner prescribed by r. 2. That rule lays down that 
such applications shall contain the particulars 
required in regard to plaints m suits. Rule | of 
‘O. Vil enumerates such particulars, and one of them 
is a statement of the value of the subject-matter of 

(1) 118 Ind, Cag, 415; 7 R 359; AIR 1929 Rang. 1283 


Ind. Rul, (1929) Rangoon 255. 
(2) 114 Ind, Cas, 677; 6 R561; ATR 1928 Rang. 
6 


(3) 69 Ind, Cas, 207; 47 B 104; 24 Bom, LR 924; A I 
‘R 1922 Bom, 85. i s 
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the suit for the purposés of jurisdiction and court-fees 
so far asthe case admits. Section 7 of the Court-Fees 
Act prescribes the mode of computing court-fee value. 
In the present case applicant has not caleulated the 
sourt-fee value in accordance with that section. 
When, such a defect occurs in an application for leave 
to sue asa pauper, r Sof O XXXIII leaves the court 
no discretion, butit must reject the application. The 
District Court's order was justified. Applicant 
appears to have still a right to present a fresh 
application.” 

In U Ba Dwe v. Maung Lu Pan (4) and 
Maung Shwe Tha v. Ma U Kra Zan (5), it 
was held by Benches of this court, overrul- 
ing the last part of Maung Ba, J.’s judg- 
ment, that where an application to sue as a 
pauper is rejected under O. XXXIII, r. 5 (a), 
no fresh pauper application can lie, The 
order is tantamount to one under O. XXXIII 
r.7 (3), refusing to allow the applicant to 
sue as a pauper, and underr. 15, such an 
order shall bea barto any subsequent ap- 
plication of the like nature by the applicant 
In respect of the same right to sue. 

Rule 1 (c) of O. VII requiresthe names, 
descriptions and place of residence of the 
defendant or defendants to be given so far 
as they can be ascertained. Here in the 
original application the plaintiff had given 
them so far as lay in her knowledge; other 
details were within the special knowledge 
of the defendants, Order VII, r. 1 (i) does 
not require that the court-fee be stated. It 
merely requiresthat the value of the sub- 
ject-matter shall be stated for the purpose 
of jurisdiction and of-court-fees so far as 
the case admits. The last words refer 
presumably to cases such as suits for ac- 
counts, where the value may not be forth- 
with capable of estimation. Much less does 
the sub-section demand that the value be 
correctly stated. What is apparently re- 
quired is, as mentioned in O. XXXIII, r. 4 
(1), that the application be in proper form 
in order that the court may see at once 
that the application is presented to a court 
of proper jurisdiction, and that the valua- 
tion for the purposes of court-fee mentioned 
in the application demands on tke face of 
itafee which the applicant cannus pay if 
he possesses only the- property which he 
alleges he possesses in his schedule. We 
would, therefore, with respect, differ- from 
Pe Kye’s case (1) if it is intended to lay 
down there that any clerical mistake or other 
mistake in the computation of (as oppos- 
ed to valuation for) court-fees will render a 
pauper applicant liable without remedy to 


(4) 139 Ind. Gas. 265; 10 R 357; A IR 1932 Rang, 
107; Ind. Rul. (1932) Rang. 183 (F. B. 

5) 140 Ind. Oas, 162; 10 R475; Ind. Rul, (1932) 
Rang, 223; A IR 1932 Rang. 195, : 
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the extreme penalty of having his applica- 
tion rejected for ever, . 

Tt may be that if the application isnotin 
the right form or duly presented, the conrt 
has no option underr. 5 except to reject the 
application. It may be that no amendment 
of form can beallowed (though even here 
we wonld say that the principle de minimis 
non curat lex should apply); but there is 
nothing, we consider, in the order which 
prevents an amendment not as to form but 
as to substance. ` Where the effect of the 
legislation is to penalize an applicant fora 
defect of form that legislation must be strict- 
ly construed, and not construed in his disfav- 
our. There isno reason, we think, why ihe 
ordinary principles of amendment of the 
substance of the plaint should not 
be followed, and indeed as we have 
said, this had hitherto, up to Pe Kye's case 
(1), been done without question. 

As regards the fact that the amended 
application was presented by the applicant's 
Pleader, it must be remembered that it was 
amended by the direct order of the court. 
Were the applicant to be penalized for this, 
she could only be forced to fall back on the 
original application. The reason why it is 
insisted on inr. 3 that the application be 
presented by the applicant in person, unless 
he is exempted from appearance in court, is, 
as laid down in r. 4 (1), that the court may 
examine him at once regarding the merits 
of his claim, to see that it shows a cause of 
action, and regarding his property. Subse- 
quent enquiries are confined to pauperism, 
and it isthe duty of the court to ascertain 
at oncethat the applicant’s allegations con- 
stitute aclaim that can be litigated on, The 
court itself directed the amendment in this 
case, and we donotthink it reasonable to 
hold it requisite that the amended claim 
must be presented by,the applicant in person 

For these reasons we consider that the 
order of the District Court was justified 
throughout, and we dismiss this application 
in revision with costs, Advocate’s fee two 
goid mohurs, 

N. Applicotion dismissed. 


weunak mire 


LAHORE HIGH COURT 
Criminal Appeal No.65 of 1933 
May 10, 1933 
BHIDE AND (JUBRIR, JJ. 
MOTI RAM — Convicor— APPELLANT 
versus 
EMPEROR—Orpostre Party, 
_ Evidence Act (I of 1872), s. 26—Oral confession to 
Magistrate soon after arrest == Admissibility of— 
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Affidavit by wife of deéeased during hearing of 
appeal that evidence giren by her was false and given 
under pressure—Whether can be taken notice of. 

Even an oral confession madeto a Magistrate is 
admissible in evidence under s. 26, Evidence Act, 
especially when the confession is made so soon after 
arrest that the police could have had scarcely any 
opportunity of bringing pressure upon the confessing 
accused. Jag Raj v Emreror (1), Sucha Singh v 
Emperor (2), Sher Singhv. Empress (3), Buta v. 
Empress (4) and Feroz v. Emperor (5), relied on 

Where the wife of the deceased who at the trial 
admitted having illicit intimacy with the acoused filed 
an affidiavit at the hearing of the appeal of the 
accused in which sbe declared that the evidence 
given by her against the appellant at the trial was 
false and that it had been given under the influence 
cf the Police : 


Held, that there was no provision inthe Oriminal 
Procedure Code under which suchan affidavit could 
be produced or taken notice of and that the affidavit 


was @ only a belated attempt to save her para- 
Mour. 


Cr. A. from an order of the Sessions 


Judge, Ferozepore, dated January 4, 
1933. . 


Mr. R. C. Soni, forthe Appellant. 

Mr. Mohammad Monir, for the Crown. 

Bhide, J.—The appellant Moti Ram, 
an Ahir ol Ferozepore, bhis been convicted 
under s. 302, Penal Code, of the murder of 
one Girdhari Lal and has been sentenced 
to death. 

It appears that Girdhari Lal, who belong- 
ed to Agra, came to Ferozepore with his 
wife, Musammat Durga Devi, (aged about 
18), in search of living and after spending 
abou’ a month there went to Pakrpa'tan, 
leaving his wife behind. Musammat Durga 
Devi began to live in the house of the 
mother of the appellant and during this 
period contracted an illicit connection with 
When Girdhari Lal return- 
ed, he began to livein ihe same house and 
this made it difficult for the appellant to 
cary on his intrigue with Musammat 
Durga Devi. On the night of the murder, 
the appellant, Girdhari Lal and Musammat 
Durga Devi were sleéping in the same 
room. About 2-30 a. m. the appellant is 
said to have attacked Girdhari Lal with a 
hatchet while he was asleep and inflicted 
injuries on his neck and face which result- 
edin his death. Musammat Durga Devi, 
who was sleeping by the side of her 
husband, was awakened and saw the appel- 
lant committing the deed. The appellant 
suggested that she should elope with him. 
She was frightened and consented at first, 
buton coming out of the kotha raised an 
alarm upon which the appellant ran away. 
Mitter Sain, Nazir and Dogar, who live in 
the same ahata (compound) heard Musame- 
mat Durga Devi’s cries and learning from 
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her what had happened tried to pursue the 
appellant, but the appellant soon disappear- 
ed and could not be caught. Musammat 
Durga Devi then reported the matter at 
once at the Police Station which is close by. 
The appellant wis brought under arrest the 
next day at about 11 4. M. and confessed 
his crime before Sheikh Feroze Din, 
Tahsildar. His confes:ion was recorded 
later by the Addi ional Distiict Magis‘rate 
under s. 164, Criminal Procedure Code. At 
the time of his arrest the appellant was 
wearing a bloodstained jhaggi. This 
was taken possession of by the Police and 
sent to the Imperial Serologist whose report 
shows that it was stained with human 
blood. 

The appellant p!eaded not guilty at the 
trial and siated that the confession record- 
el by the Additional District Magistrate 
was made by him at the instance of the 
Polics as he was led to believe he would be 
let off if he made the confession. He 
denied having had any illicit connection 
with Musammat Durga Devi and stated 
that on the night of the murder he was 
sleeping at his shop and not inthe kotha 
where the murder was committed. He 
offered no explanation however, of the 
evidence given by the prosecution wit- 
nesses and produced no evidence in 
defence. 


The learned Counsel for the appellant 
criticised at some length the evidence of the 
witnesses Mittar Sain, Dogar and Nazir 
andurged that their evidence was not 
recorded by the Police promptly and that 
the story given by them was unnatural. 
[His Lordship discussed the evidence, and 
holding that there was nothing improbable, 
proceeded.] The learned Counsel for the 
appellant urged that this confession is not 
admissible in evidence as the appellant 
was then in Police custody and also 
becauseit was not recorded under s. 161, 
Criminal Procedure Code. But there is 
ample authority for the proposition that 
even an oral confession made to a Magistrate 
is admissible in evidence under s. 26, 
Evidence Act : cf. Jag Ruj v. Emperor (1), 
Sucha Singh v. Emperor (2) Shere Singh v. 
Empress (3) Buta v. Empress: (4) and Feroz 


(1) 129 Ind. Oas, 269; A [ R 1930 Lah. 534 3? Or 


LJ 290; (1930) Or. Uas, 682; Ind. Ral. (1931) Lah. 


77. 

12) 142 Ind, Oas 699; A IT R 1932 Lah 488; (1932) 
Cr. Oas. 632; Ind. Rul. (1932) Lah. 241; 34 Or. L J 3:9; 
34 P L R 405. 

(3) 21 P R 1881 Or, i 

(4) 52 P R 1887. 
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v. Emperor (5), The confession was made 
soon after the -arrest of the appellant 
when the Police could scarcely hive had 
any opportunity to bring any pressure upon 
him, The appellani has not been able to 
offer any reasonable explanation of the 
bloodsteined jhaggi which was found ‘on 
his person when he was" arrested. The 
det. i ed confession made by the appellant 
before the Additional District Magistrate is 
also an important piece of evidence against 
him. The confession appears to have been . 
taken with all necessary precautions to see 
that it was voluntary and I see no reason 
to doubt its genuineness, {hough the appel- 
lant retracted it later on. 

The learned Counsel for the appellant 
produced an affidavit of Musammat Durga 
Devi atthe hearing ofthe appeal in which 
she declared that the evidence given by 
her against the appellant at the trial was 
false and thatit had been’ given under the 
influence of the Police. The learned 
Counsel for the appellant conceded that 
there wasno provision in the Code under 
which such an affidavit could be produced 
or taken notice of. No case for taking 
‘additional evidence under s. 428, Criminal 
Procedure Code, has been made out. This 
woman admitted at the trial that she had 
illicit intimacy with the appellant. The 
appellant staled in hia confession that the 
offence was committed at her instigation, 
Her affidavit seems to be merely a belated 
attempt tosave her paramour. She states 
in the affidavit that she was kept by the 
Police intheir custody till the decision of - 
thecase ; but this allegation seems to be 
clearly false as she herself stated in her 
deposition inthe Sessions Court that she 
was living at the time with one Babu Lal, 
who belonged to her village. 

In my opinion, the offence with which the 
appellant was charged has been establish- 
ed beyond anydoubt. The appellantis a 
young menaged abouc 21, but the offence 
seems to have been deliberately planned 
and carried out and there are no extenuat- 
ing ciréumstances justifying mitigation of 
the sentence. 

I would, therefore, dismiss the appeal 
and confirm the sentence of death. 

Currie, J.—I concur. , 

N. Appeal dismissed. 

(5)45 Ind. Oas. 843; A I R 1918 Lah, 92; 1) Or, L 
J Gol; Lı P R1918 Or. 


MADRAS HIGH COURT 
- Second Civil Appeal No. 351 of 1929 
, ” March 23, 1933 
f PAKENHAM WALSH, J. 
OHIVUKULA VENKATANARASIMHAM 
ni © —DEFENDANT--APPELLANT ` . 


versus a 
> -BOGGAVARAPU SUBBA RAO— 
'. PLAINTIPFR— RESPONDENT. 
- Hindu Law—Alienation—Legal necessity—Admis- 
sion by all members of famuly—Presumption of 
necessity, Kf 
_ Where there isan admission by all the members 
of the family of legal necessity for the raising a 
loan, thecourt may presume that there was legal 
necessity. p ne ; 
Quere.—Whether when there {is no other evidence 
this presumption would by itself be evidence and 


throw the burden onthe defendant. Bhagwan Das 


v. Allan Khan (2), Bhagwat v. Salamat Khan (3), 
Salamat Khan v. Bhagwat (4), Balvant Santaram 
v. Babaji (5) and Gagisetti Ramayya v. Kallika 


Perayya (6), referred to. 

_ Appeal against the decree ofthe court of 
the .Subordinate Judge, Cocanada, dated 
July 13, 192%, and passed in A. S. No. 112 of 
1927 preferred ‘against the decree of the 


` Court of the District Munsif of Cocanada 


dated August 3, 1927 and passed in O, 5S. 
No. 327 of 1926. 
Mr. P. Somasundaram, for the Appellant. 
Mr. D. Narasaraju and A. Satyanarayana, 
for the Respondent. 


Judgment.—The suit was on a hypotheca- 
tion deed executed by defendants Nos. 1, 
3 and 4in favour of the plaintiff. First 
defendant is the father of defend- 
ants Nos. 2 and 4. The 2nd defendant 
wasa minor atthe date ofthe deed. The 
- trial Court passed a decree and the 2nd 
defendant appealed, his contention being 
that his share was not liable. This con- 
tention was dismissed by the learned Sub- 
ordinate Judge. Hence the Second Appeal. 

The deed in question was- taken for 
Rs. 600, to discharge miscellaneous debts 
incurred for the marriage of the 4th defend- 
ant and for the expenses of the joint family. 
The lst defendant in his mitten statement 
admitted that the loan was for the above 
purposes but examined as.D. W. No. 1 he 
threw over his written statement and his 
evidence has been rightly disregarded by 
both the courts. The plaintiff himself gave 
evidence. and also examined other witnesses 
to show the circumstances under which he 
lent the money and that he made reasonable 
enquiries. The lst defendant tried to make 
out that the marriage was 12 months before 
the date of Ex. A but the trial Court found 
that it took place only one month before the 
date of Ex. A and this view has not been 
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` dissented from in the confirming judgment 


of the lower Appellate Court. Plaintiff's 
Witness No. 1 stated thatthe Ist defendant’s 
brother-in-law Venkatramaniah who had 
been a clerk under the plaintiff for about 
‘12 years stated that the loan. was required 
by defendants Nos. 1, 3 and 4 for the 
purposes stated. It was sought to be argued 
that the learned Subordinate Judge decided 
the question not on proof. of proper enquiry 
as to necessity forthe loan by the plaintiff 
but ‘on a legal presumption arising from 
the fact that all the adult male members of 
the family 4. e. defendants Nos. 1, 3 and 4 
made this representation to the plaintiff, 
That I think is not a correct view of the 
judgment. In para. 3 the learned Subordi- 
nate Judge says : 

“There is also some evidence that the plaintiff's 
clerk who was also the mortgagor’s -brother-in-law 


represented to the plaintifi’s son P. W., No. 1 that 
there was necessity for the borrowing.’ ` 
After quoting the law as laid down in 
Hanooman Persaud Panday v. Musammat 
Babooee Munraj Koonweree (1), he says: 

“ The present question is whether plaintiff's case 
willcome under the test laid down by their Lord- 
ships. There is evidence of P. Ws. Nos, 2 and 3." 
Plaintiff's Witnesses Nos. 2 and 3 here isa 
mistake for P. Ws. Nos. 1 and 2 but that is 
immaterial : 

“That plaintifi’s son made some enquiry as to the 
necessity forthe lcan of the mortgagors defendants 
Nos. 1, 3 and 4 and that he also satisfied himself 
by questioning his brother-in-law Venkatramaniah 
whether such necessity existed.’ 


(Its was plaintiff's son who actually advanc- 
ed the money). As I said above the evi- 
dence is all on one side because the only 
evidence called by the defendants is that. 
of the Ist defendant which has been rightly 
rejected by both the courts as contradicting 
his written stalement: Again in para, 5 
before he begins to discuss the presump-, 
tion arising from the adult members admit- 
ting the necessity the learned Judge states: ~- 
“There is some independent enquiry in that their 


brother-in-law corroborated their statement as to their 
needs and necessities.” 


It is, therefore, not correct to say that the 
learned Subordinate Judge has decided the 
case simply on the alleged presumption 
arising from the adult members admitting 
necessity. As regards this presumption the 
case he quotes, Baagwan Las v. Allan Khan 
78 Ind. Cas. 649 (2), is the decision of a 
single Judge of the Allahabad High Court 
which has been dissented from by another 
single Judge of the same court in Bhagwat 


Š (0) IA 393318 W R81 Fn; 2 Subherêi9; 1 
ar. 562, 
(2) 78 Ind, Cas. 649; A IR 1925 All. 28, 
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v. Salamat Khan (3), and the decision of the 
latter was approved in appeal by a Bench 
in Salamat Khan v. Bhagwat (4). There re- 
mains however Balvant v. Santaram Babaji 
(5), which is also a Bench decision, and 
there isa remark in Gagisetti Ramayya v. 
Kallika Perayya (6), by this court that : 

“ The District Judge was at liberty to attach such 

weight to the recital as he thought fit. It might have 
been open to him in his discretion to make a presump- 
tion in favour of the creditor." 
It is notreally necessary to go into the 
question as to whether or not when there is 
no other evidence this presumption would 
by itself be evidence and throw the burden 
on the defendant because even Salamat Khan 
v. Bhagwat (4), only lays down that although 
the fact that all theadult members of a joint 
Hindu family joined in the execution of a deed 
of transfer is sufficient to supply any lacuna 
that may exist in the evidence of legal 
necessity, that fact alone cannot supply the 
evidence of legal necessity, when there is no 
evidence of legal necessity on the record. 
Here there is certainly evidence, one very 
strong point being that the marriage had 
just taken place for which the money had 
been borrowed. There was also evidence 
that the lender made reasonable enquiries. 
The law does not require him to satisfy him- 
self that the money which he advanced was 
actually spent for the purposes. There was 
evidence to justify the finding of factj of the 
lower Appellate Court and I cannot intere- 
fere in Second Appeal. 

The appeal fails and is dismissed with 
costs. 

A. Appeal dismissed, 

(3) 114 Ind, Cas. 1§5;A I R 1929 All. 205. 

(4) 131 Ind. Oas. 60%; 52 A 493; (1930) A LJ 634; 
A IR 1930 All 379, Ind,-Rul. (1931) All, 416. 

(5) 8 B 62 

(6) 16 Ind. Cas. 411; (1912) M W N 95% 





LAHORE HIGH COURT 


Miscellaneous Second Civil Appeal No. 832 


of 1933 
October 5, 1933 
DALIP SINGH, J. 
ASA NAND-—DEORER-HOLDER-— APPELLANT 


VETSUS 
BISHAN SINGH AND orarrs—J UDGMENT- 
DEBTORS — RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 17, 41— 
Death of insolvent— Automatic termination of pro- 
ceedings—Property distributed prior to death— 
Proceedings, if terminate automatically. 

Ordinarily, insolvency proceedings will not termi- 
nate until there is adischarge of the insolvent. 
But the matter is otherwise when the insolvent is 
dead. In such a case there is an automatic dis- 
charge of the insolvent and where the property has 
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been distributed prior, to his death, the proceedings 
must automatically be held to have terminated. 
Gopal Das v. Pahlumal (1), dissented from, Jivanji 
Mamooji v. Ghulam Husain (2), relied on. 

M. 8. ©. A. from an order of the District 
Judge, Attock, dated February 9, 1933. 

Mr. R. L. Anand, for the Respondents. 

Judgment.—The facis of this appeal 
are sufficiently given in the judgment 
of the trial Court. I have to point 
out to the learned District Judge that the 
language of his court is Urdu and, there- 
fore, I do not see the relevancy of the 
remark that the appellant does not know 
English, - 

Two points of law arise in the case. 
The first is whether by reason of the 
bar under s. 16 of the old Insolvency 
Act, in the proceedings against the in- 
solvent the time for execution of any 
decree obtained prior to the insolvency 
proceedings is extended by the insolvency 
proceedings from their commencement 
till their termination. There does not 
seem to be any section corresponding to 
s. 78 of Act V of 1920 in Act ITI of 1907 
and s. 15, Limitation Act, does not seem 
in terms to apply. I do not think it 
however, necessary to decide this point as 
the case can be disposed of on the second 
question, namely, the question of termina- 
tion of insolvency proceedings. In this 
particular case distribution of the avail- 
able assets had taken place in 1914. One 
of the insolvents died in 19:5 and the 
second insolvent died in 1918. Now, I 
do not agree with the courts below in 
thinking that the insolvency proceedings 
ended with the distribution of assets in 
1914. The learned Counsel for the re- 
spondent relied on Gopal Das v. Pahlu- 
mal (1), but the learned Judge who gave 
that ruling himself resiled from it in 
Jivanji Mamooji v. Ghulam Husain (2). 
The definition there given of the pendency 
of insolvency proceedings is, 1 think, cor- 
rect. Ordinarily speaking then. insolvency 
proceedings would not terminate until there 
had been a discharge of the insolvent 
but the matter is otherwise where the 
insolvent is dead. In such a case there 
is an automatic discharge, it seems to 
me, of the insolvent and where the pro- 
perty has been distributed prior to his 
death it seems to me that the proceed- 
ings must automatically be held to have 
terminated. In this view of the case the 
present application would be barred by 

(1) 30 Ind, Cas. 37:98 L R 34. h 

(2) 47 Ind. Oas. 771; A IR1918 Sind 38; 125 L- 
R 20. 
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imitation, a6 one of the insolvents died 
in 1915 and the other in 1918 as already 
stated above. The point is not free from 


difficulty and I, therefore, dismiss the 
appeal but make no order as to costs. 
N Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1922 of 1928 
November 17, 1932 
Appison AND Anna HAIDAR, JJ. 
DEWA SINGH AND OTAERs — PLAINTIFFS — 
APPELLANTS 
versus 
Musammat KISHNO AND OTHERS — 
DEFENDANTS—RESPONDENTS. 
Customary Law (Punjab —Ancestral property— 
Mere mention of name of common ancestor in settlement 
pedigree— Whether suficient to raise presumption that 
property has descended from him, 
The mera mention of the name of the common 
ancestor in the settlement pedigree is insufficient to 


raise a presumption that the property has descended 
from him. Chanda Singh v. Bhonto (Ù, followed. 


S.C. A. from an order of the District 
Judge, Ludhiana, dated June 23,1928. 

Mr. Lal Chand Mehra, for the Appellants. 

Mr. T. D. Khanna for Messrs. Bi-han 
nae and Balwant Rai, for the Respond- 
ents, 
_ Judgment—The only question arising 
in this second appeal is whether the 
land in suit was ancestral qua the plaint- 
iffs. Both the courts below have held 
that it was not ancestral and prima facie 
this is a finding of fact. Some attempt 
was made before us to argue that the 
evidence supplied by the remarks in the 
kaifiyat deh attached to the pedigree- 
table had been misread, but this does 
not appear to be =the case. The mere 
mention of the name of the common 
ancestor inthe settlement pedigree-table 
has frequently been held to be insufficient 
to raise a presumption that the property 
has descended from him: see Chanda 
Singh v. Bhonto (1), while the Kaifiyat deh 
does not establish that the common 
ancestor ever occupied the land. The 
case was properly decided and the appeal 
is also concluded by a finding of fact. 

The appeal must, therefore, be dismissed 
with costs. 


N. Appeal dismissed. 
` (1) 102 Ind. Cas. 313; A I R 19:7 Lah, ; 
584; 9 Lah LJ 433. D 
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PATNA HIGH COURT . 

Appeal from Appellate Decrees Nos. 
678 to 680 of 1931 
November 8, 1933 

Courtney-TERREL, C. J., AND 

KULWANT SAHAY, J. 

Raja P. O. LAL CHAUDHURY — 

PLAINTIFF — APPELLANT 


VETEUS 
GULZAR ALI AND OTHERS— ; 
DEFENDANTS - RESPONDENTS 

Bengal Patni Taluks Regulation (VIII of 1819),15, 11 
—Bengal Tenancy Act (VIII of 1885), s. 167—Sale-of 
patni interest in execution of decree for rent payable 
by patnidar—Effect of—Intermediate tenures—Can- 
cellation of—Landlord taking proceeding under s. 167 
—Consequences of—Sale of patni tenure, if affect- 
ed. 

The effect on a darpatni interest ofa sale of the 
patniinterest in execution ofa decree for the rent 
payable by the patnidar is to cancel the intermediate 
tenures if any. The mere fact that the landlord took 
proceedings under s. 167 of tha Bengal Tenancy Act, 
whether successful or unsuccessful, does not affect 
the consequences óf the sale of the patni tenure 
enacted by the Patni Taluks Regulation, Krishna 
Promoda Dassiv, Dwarka Nath Sen (2), relied on, 

The Bengal Tenancy Act does not, in view of the 
provisionsin s. 195 (e), affect the rights of patnidars 
under the Patni Taluks Regulation andiso the rights of 
the parties have to ba determined under it. A landlord 
having elected to take -steps under s. 167, Bengal 
Tenancy Act, to cancel the darpatni interest, is not 
debarred from falling back on any rights under the 
Patni Taluks Regulation. Durlav Chandra Chaudhury 
v. Jamiruddin Ahmad Chaudhuri (1), relied on. 


Appeal against the decision of the Addi- 
tional District Judge of Purnea, dated 
January 28, 1931, reversing that of the 
Munsif, Arrinia, dated January 2, 1929. 

Messrs. S. M. Mullick and A. H. Fakhrud- 
din, for the Appellants. 

Sir Sultan Ahmad and Mr. GN. 
Mukherjee, for the Respondents, 


Courtney-Terrell, C. J.—These appeals 
arise out of three rent suits brought on 
November 5, 1927, by the proprietor of 
Mahal Lal Mirzapur which includes Mauza 
Pachaiwari Jhirua to recover the rent for 


‘the 12annas kist of the year 1333, for the 


whole of 1334 andthe first 8 annas kist of 
1335. The tenants (defendants lst party) 
set up various defences, that with which 
we areconcerned being that the rent was 
payable by them as raiyats not to the 
landlord plaintiff but to a darpatnidar 
under a patnidar (Babu Maharaj Bahadur} 
who in turn held his patni tenure under 
the landlord by virtue of a patta of the 
year 1854 which gave no authority tothe 
patnidar to create darpatni interests of the 
kind under consideration. The patnidar 
was made defendant 2nd party. 

It appears that in the year 1924 the 


1934 


plaintiff had sued the patnidar for arrears 
of his rent andin execution had put to sale 
and purchased the tenure in 1925. The 
sale was confirmed on April 22, 1926, and 
after an unsuccessful appeal tothe High 
Court the landlord got delivery of posses-. 
sion on May 7, 1927. The patnidar, Maba- 
raj Bahadur, had before the sale, executed 
a darpatni to an intermediate tenure- 
holder and on July 5, 1927, after he had 
ceased to be a patnidar, he purchased from 
the patnidar the darpatna interest and 
thus purported to have re-inserted himself 
between the landlord and the raiyat 
tenants. The landlord on June 28, 1926, 
after the decision in his favour against the 
patnidar, had applied under 8. 167 of the 
Bengal Tenancy Act to annul the tenures, 
- between himself and the vraiyat-tenants 
but the raiyats in the present suit contend- 
ed and the court below has held, that the 
proceedings for annulment were void on 
the ground that they were not taken in 
time.’ The landlord however falls back on 
s. ll of the Patni Regulation, VII of 1819, 
and contends that the darpatni interest 
was cancelled when he took the unequivocal 
step of applying for cancellation on June 
28, 1928. At that time Maharaj Bahadur 
had no interest whatever, for hehad lost 
his patni tenure by sale in 1925, and he 
did not purport to acquire the darpatni 
interest which he had created while 
patnidar, until his purchase from the 
darpatnidar on July 5, 1927, so that he was 
nota necessary party and required no 
notice of intention to cancel. Itwas con- 
tended before uson behalf of the raiyat- 
defendants that having elected to take 
steps under s. 167 of the Bengal Tenancy 
Act to cancel the darpatni interest, the 
plaintiff could not fall back on any rights 
under the Patni Regulation. This argu- 
ment was raised in Durlav Chandra 
Chaudhury v. Jamiruddin Ahmad Chau- 
dhuri,90 Ind. Cas. 405 (1),, and negatived. 
It was held in that case (at p. 406*). 

“The Bengal Tenancy Act does not,in view of the 
provisions in 6.195 (e), affect the rights of patnidars 
under the Patni Regulation and so the rights of the 

arties have to be datermined under it. The plaintiff 

as doubtless in the present case based his cause of 

action on the Bengal Tenancy Act, but if his right 
to recover possession is feund to exist under some 
other provision of. law, it would be sacrificing 
substance to form to deny him such ight.” 

It is argued that proceedings under the 
Patni Regulation could only be taken for 
one year’s rent and that there was a diffe- 


(1) 90 Ind. Oas. 405; A I R 1926 Cal. 314, 
*Page of 90 Ind. Gas, —[Ha.] 
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rence betwéen annulment under that 
enactment and annulment under the Bengal 
Tenancy Act. At the date of the Patni 
Regulation, all .proceedings against 
patnidars were governed.by it. Itis true 
that by the Rent Act of 1857 a further 
process was introduced for proceedings for 
rent and for annulment of intermediate 
tenures, but these were in addition to and 
not in substitution for the proceedings 
under the Patni Regulation in relation to 
patni tenures. The Bengal Tenancy Act 
again developed and ` expanded such 
proceedings and bys. 195 of the Bengal 
Tenancy Act: 

“Nothing in this Act shall affect any enactment 


relating to patni tenures, in so far as it relates to those 
tenures " PE 

The efect ona darpatni interest of a sale 
of the patni interest in execution of a 
decree for the rent payable by the patnidar, 
has been the subject of discussion in many 
cases which were finally reviewed in the 
authoritative decision of Sir Lawrence 
Jenkins, ©. J., in Krishna Promoda 
Dassi v. Dwarka Nath Sen (2), and it was 
held that the effect of the sale was to cancel 
the intermediate tenures if any. The mere 
fact that the landlord took proceedings 
under 8. 187 of the Bengal Tenancy Act, 
whether successful or unsuccessful, does not 
affect the consequences of the sale 
of the patni tenure enacted by the 
Patni Regulation. The second paragraph 
of s. 11 of the Regulation is independent of 
the first and is as follows :— : 

“Tn like manner, on sale of a taluk for arrears, all 
leases originating with the holder of the former 
tenure, if creative of a middle interest between the 
resident cultivators and the late proprietor, must be 
considered to ba cancelled, except the authority to 
grant them should have been specially transferred, the 
possessors of such interests must consequently lose 
the right to hold possession of the land and to collect 
the rentsof the raiyais, this having been enjoyed 
merely in consequence of the defaulter’s assignment 
ofa certain portion of his own interest, the whole of 
which was liable for the rent.” 


Tam of opinion that the intermediate 
tenure which is supposed tə have been 
purchased by Maharaj Bahadur had no 
existence after the sale of the patni 
interest on June 4, 1925. The defendants 
have therefore n> defence and I would 
allow these appeals with costs and restore 
the decrees of the Munsif.. 

Kulwant Sahay, J.—I agree. 

Appeals allowed. 


N, 
19) 20 Ind. Oas. (51; 17 OW N 1092; 9 OLS 
360. | 
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OUDH CHIEF COURT 
Criminal Revision No. 87 of 1933 
October 9, 1933 
Srivastava, J, 
GANGA BUX—Accusep—APPLICAN? 


Versus 
EMPEROR—Oppostts Parry. 

Criminal trial—Sentence—Rash and negligent 
driving —Accident—Accused pleading guilty and being 
repentant—Speed of car not mere than 25 miles 
an hour—Severe sentence, if called for. 

Although cases of accident due to rash and 
negligent driving of motor cara should be adequately 
punished, where the accused isa young man, pleads 
guilty to the charge and is repentant and the 
car was not being driven at a speed of more than 
25 miles an hour and the accident was unfortunate, 
severe sentence is nct called for. 

Application for revision of the order, 
dated August 1, 1933, of the Sessions 
Judge, Lucknow. 

Messrs. 9. S. Chaudhri and J. N. Mehro- 
tra, for the Applicant. 

Mr. H. K. Ghose, Assistant 
Advocate, for the Crown, 


Judgment.—This is an application for 
revision under ss. 435-489 of the Code of 
Criminal Procedure. 

The applicant Ganga Bakhsh was con- 
victed under s. 338, Indian Penal Code, 
for driving a motorcar rashly and negli- 
gently and sentenced to one month's 
rigorous imprisonment anda fine of Rs. 150 
or in default to a further one month's 
rigorous imprisonment. Rs. 100 out,of the 
fine if recovered was to be paid to Dr. 
Wadhwa who was knocked down by the 
motorcar as a result of which he broke 
his jaw bone. The accused pleaded guilty 
before the Magistrate. An appeal was filed 
in the Court of Session, Lucknow, for 
reduction of the sentence but it was dis- 
missed. 

The only contention urged before me 
is that the sentence is too severe and 
should be reduced. The accused is a 
young man of twenty two years. As stated 
above, he pleaded guilty to the charge 
and threw himself at the mercy of the 
Court. I agree with the learned Sessions 


Government 


Judge that cases of accident due to rash- 


and negligent driving of motor cars should 
be adequately punished, 1t appears from 
the judgment of the learned City Magis- 
trate that there was no suggestion that 
the car was being driven at more than 
25 miles an hour. The accident was 
unfortunate. The applicant appears 
to be in a repentant mood. He has been 
in jail for about five days and I think, 
taking all the circumstances into con- 
sideration, I should reduce the sentence 
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term of imprisonment already 
undergone. I order accordingly. The 
sentence of fine is maintained as also 
the order directing one month's rigorous 
imprisonment in default of payment. The 
applicant ison bail. The bail bond may 
be cancelled. 
N. Sentence reduced. 


to the 


LAHORE HIGH COURT 
Miscellaneous Civil Petition No. 398 of 1932 


and 
Civil Appeal No. 3186 of 1932 
November 18, 1932 
Broapway, Acte. O. J., AND AGHA HAIDAR, J. 
QADAR BAKHSH - Darenpant— 
PETITIONER 

Versus 

HAKAM— PLAINTIFF — RESPONDENT 

Civil Procedure Code (Act V of 1909), 0. XLI, r. 19 
—Dismissal of appeal for default—Failure of 
Counsel to ascertain before what Bench the case was 
to be heard—Whether sufficient cause for setting aside 
dismissal, 

It isthe duty of Counsel toascertain what cases 
he has on a particular day and his failure to carry 
out the duty isdue to negligence and is not sufficient 
eons for seeking to get the dismissal for default set 
aside, 

Mr. L. Saunders, for the Petitioner. 

Order.—This is an application for the 
restoration of the appeal which was dis- 
missed by usin default on June 21, 1932. 
It is urgedthat the case was set down in 
the weekly cause Jistas coming before the 
Second Bench but thatitwas taken up by 
First Bench (ours) on June 21, 1932. 
Admittedly adaily cause list was issued on’ 
the evening of June 20, in which this case 
is ‘sel down for hearing before the First 
Bench. Ths learned Counsel urges that the 
clerk did not look at the First Bench daily 
listas it was not expected that the case 
would come before that Bench asit was on 
the weekly cause list for the Second Bench. 
As amatter of fact it was known that, 
owing to the illness of one of the Judges 
sitting on the Second Bench, that Bench 
was nos functioning on June 20 and 21. 
In the circumstances I consider ihat the 
failure to ascertain wherethe case was to 
be heard was due to negligence. It was 
the duty of the Counsel to ascertain what 
eases he had in the High Court for the 21st 
and his failure to carry out that duty is not 
sufficient excuse. We, therefore, dismiss 
this petition, 

Ny Petition dismissed, 


1934 


LAHORE HIGH COURT 
Civil Revision Petition No. 52 of 
. f 1933 
November 28, 1933 
Jat Lat, J. 
BHARTU—P.aintifr—Psritionae 
versus 
UDMI AND OTHERS— DEFENDANTS 

AND OTHERS — PLAINTIFFS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, r. 9, 
0. XLIII, r. 1 (k)— Application to bring on record legal 
representatives of deceased party after expiry ef time— 
Whether can be deemed to be application to set aside 
abatement—Order declining to set aside abatement— 
Appealability of. 

Order XLII, r 1 (k), Civil Procedure Code, ex- 
preasly gives a right of appealto a party against an 
order under XXII, r. 9 refusing to set aside 
the abatement or dismissal of a suit, An application 
to bring on the record the legal representatives of a 
deceased party after the expiry of the time fixed 
for this purpose must be deemed to be an application 
to set aside the abatement and an order declining 
to set aside the abatement of the suitis appealable. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Mehr Chand Sood, for Mr. Kashi Nath, 
for the Respondents. 

Judgment.— A suit for possession of 
land was instituted by sixteen plaintiffs. 
Plaintiff No.5 was one Baldeo, who died 
early in 1931 and as no application to 
bring his legal representatives on the re- 
cord was made within the prescribed time, 
the trial Judge by an order of August 19, 
1931, noted that the suit as against Baldeo 
had abated. He also held that as the 
suit could not proceed without the legal 
representatives of Baldeo it should be 
dismissed. He accordingly dismissed the 
suit. On August 27, 1931, three men, one 
of whom was Niadar son of Baldeo and 
the other two were the grandsons of Baldeo 
made an application to the trial Judge 
to set aside the abatement on various 
grounds. On August 31, 1931, Bhartu, who 
was originally one of the plaintiffs, made 
an application that the three persons men- 
tioned above be substituted as legal re- 
presentatives of Baldeo and the abatement 
be set aside. He also gave reasons for 
not applying within the prescribed time. 
The trial Judge after recording the evidence 
of the parties dismissed both these: appli- 
cations by one order on March 19, 1932, 
and an appeal was preferred to the District 
Judge against this order, The appeal was 
filed on May 4, 1932, the appellants were 
Niadar, his two nephews and Bhartu. It 
may be mentioned that the same Bhartu 
has also been mentioned as one of the 
respondents, probably due to the fact that 
he was one ofthe original plaintiffs. The 
District Judge by his order of June 15, 
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1932, has held that the suit had been dis- 
missed, that there was no appeal against 
the order of dismissal and that an appeal 
against the order merely refusing to bring 


the representatives of the deceased on the 


record was incompetent. 
missed the appeal. 

In this view the learned District Judge 
is wrong, because O. XLII, r. 1 (k) express- 
ly gives a right of appeal to a party 
against an order under r. 9 of O: XXII, 
refusing to set aside the abatement” or 
dismissal of a suit. It has often been 
held by this court that an application to 
bring on the record the legal representa- 
tives of a deceased party after the expiry 
of the time fixed for this purpose must be 
deemed to be an application to set aside 
the abatement and the order of March19, 
1932, expressly declined to set aside the 
abatement of the suit. The learned Coun- 
sel for the respondent frankly concedes that 
the order of the learned District Judge can- 
not be sustained. 

I accept this petition and setting aside 
the order of the District Judge remand 
the case to him with direction to hear 
the appeal on the merits. The costs will 
abide the result, 

N. Case remanded. 


He therefore dis- 


ee 


NAGPUR JUDICIAL COMMISSIONER'S . 
COURT 


First Civil Appeal No. 58 of 1931 
December 6, 1932 | 
MAGNAIR, J. C, ° 
PARASHRAM AND OTHERS— A PPELLANTS— 
DEFE: DAN! S 
Versus 
Pandit UMRAO PRASHAD AND OTAERS— 


RESPONDENTS. 

Hindu Law—Debts—Debt not contracted for illegal 
or immoral purposes—Father's power to mortgage 
family property to pay debt-—Mortgage—Appeal, dis- 
missal of- Effective preliminary decree, if decree of 
Appellate Court. 

The fact that in a previous suit the plaintifis 
impleaded a minor member of a joint Hindu family 
but obtained nodecree against him, does not show 
that the debt was contracted for illegal or immoral 
purposes. Unless the debt was contracted for illegal 
orimmoral purposes, the father can mortgage’ the 
joint family property in order to pay the debt and 
a decree for foreclosure of the property can be 
passed. Ganesha Raw v. Tuljaram Raw (1), dis- 
tinguished. 

After an appeal has been preferred and dismissed 
it is the deeree of the Appellate Court that constitutes 
the effective preliminary decree in the cause, Jowed 
Hussain v Gendan Singh (2 , followed. ` 

F. 0. A. against the Judgment and 


decree of the Sub-Judge First Class, 
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Seoni, in Civil Suit No. 55 of 1929, decided 
on January 7, 1831. ; 

Mr. D. N. Chowdhry, for the Appellants. 

Mr. M. B. Kinkhede, (with him Mr. 
M. R. Bobde, for the Respondents. 

Judgment.—The learned Counsel for 
the appellants urges only two points. 
The plaintiffs in a previous suit impleaded 
two adult brothers and the minor son of 
one brother. Their suit was based on a 
mortgage deed, but they asked only ‘for 
a personal decree. ‘They obtained a per- 
sonal decree against all the defendants, 
but it is conceded that the personal decree 
against the minor defendant was ineffec- 
tive. : 

It is first urged that as the plaintiffs 
in that suit impleaded the minor defend- 
ant but obtained no decree, it was not 
open to the major defendants to mort- 
gage the joint family property in order 
to satisfy the decree. The appellants’ 
Counsel refers to Ganesha Row v. Tulja- 
ram Row (1) but in that case it was held 
that when a minor member of the joint 
family was a party (othe suit, the father 
or manager could not in that suit do any 
act in that capacity which he was de- 
barred from doing as next friend or 
guardian without leave of the Court. 
Olearly the father could allow a personal 
decree to be passed against himself. The 
failure of the plaintiffs to obtain an effec- 
: tive decree against the minor does not 
show that the debt was contracted for 
illegal or immoral purposes. It is quite 
clear that there was nd finding to this 
effect. The father then as ‘a result of 
the transactions which led to the decree 
owed adebt. Unless the debt was con- 
tracted for illegal or immoral purposes 
(and it is not urged before me that the 
debt was so contracted) the father could 
mortgage the joint family property in 
order to pay this debt and did so and 
ths decree for foreclosure of the property 
has rightly been passed. 

The other point urged is that the debt 
was barred by time when the previous 
suit was instituted. It is sufficient wo say 
that the Judge who heard the witnesses 
has believed the evidence that a payment 
was made and there is no reason for 
taking a different view of the evidence. 
It it is unlikely that the plaintiffs who 
could have applied for a mortgage decree 

(1) 19 Ind. Gas. 515; 56 M 295; 17 O W N 765; 11 


AL a 589; 180 LJ1;15 Bom.L R 626;14 MLT 
(Or M W N 575; 25 M L J 150; 40 IA 132 
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would choose instead to ask for a personal 
decree which. was barred by time. The 
appeal therefore, fails and is dismissed. 
Costs on appellant. 

The appellants ask that a fresh date 
should be fixed for payment of the 
decretal amount. In Jowed Hussain v. 
Gendan Singh (2) their Lordships of the 
Privy Council held that after an appeal 
had been preferred and was dismissed, it 
was the decree of the Appellate Court 
which constituted the effective preliminary 
decree in the cause. If the preliminary 
decree of the lower Court is not now 
effective, the defendants cannot, in my 
opinion, be debarred from redeeming 
their property because they did not make 
payment within the period stated in that 
decree. The terms of that decree are 
not suitable for a decree which is now 
to be passed. It is then necessary for 
me to passa fresh decree fixing a fresh 
date for. payment and making a fresh 
calculation of the amount which will be 
due on that date. I shall therefore, pass 
such a decree fixing adate four months 
from the present date. 

N. Order accordingly. 


(2) 98 Ind. Cas. 49 16 Pat. 24; 24 A LJ 765: AI 
R1926 P O 43; (1926) M W N 591.44 CLJ63: 3 
O W N 690; 24 L W 394;7 P L T575; 10W N 
58: mar J 7181; 28 Bom. L R 1395; 53I A 197 
(P CO). 





____RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 23 of 1932 
May 23, 1933 
BAGULEY AND MOSELY, JJ. 
MA TI AND OTHERS—-APPELLANTS 
versus 
MA THIT AND ANOTHER—-RESPONDENTS. 

Execution—Stay of sale—Sale by officer in ignor- 
ance of court's order— Sale, if null and void, 

Where after the executing Court has passed an 
order staying the sale of attached property, the officer 
of the court conductiag the sale sells the property 
by auction, the sale is illegal and void, his ignorance 
of the stay order being immaterial. ‘Ihe effect of 
the order for postponement of the sale deprives the 
officer conducting it of all legal authority to hold 
it on the date previously fixed and he is functus 
oficio, Mianjan v, Man Singh (1) and Sant Lal v, 
Umrao-un-Nissa (2), followed. 

The relationship of a ministerial officer to the 
Judga of the court is in some respects different from 
that of a commercial agent to his principal, 


C.M. A. against an order of the District 
Court, Mandalay, in Civil Execution Ap- 
plication No, 8 of 1932, 

Mr. Lutter, for the Appellants, 

Mr, Mukerjee, for the Respondents. 


1931 


Judgment.—The property in question 
was sold by auction in execution by the 
bailiff to athird party to the suit, Maung 
Cassim, though the day before the sale 
took place the judgment-debtors had 
applied for stay of sale, and the Judge had 
stayed the sale ex parte. This order only 
reached the bailiff next morning in time to 
stay the sale of another holding sold under 
the same decree. The learned Additional 
District Judge held that the sale was good 
and should stand, and it is against this 
order preparatory to one of confirmation that 
the appeal has been filed. 

This of course is a case wherein the 
orders of the executing Court itself are 
in question. In Mianjan v. Man Singh (1) 
it was held that a sale conducted by the 
executing Court’ after the executing Court 
itself had withdrawn the sale order was 
one made without authority and void. 
Two other cases are quoted in the ruling 
from the North-West Provinces High Court 
Reports to the game effcet. Sant Lal v. 
Umrao-un-Nissa (2) followed this decision. 
It was held that the effect of the court’s 
order for postponement of the sale was 
to deprive the officer conducting it of 
all legal authority to hold it on the date 
previously fixed, and that he was functus 
ofi cio; that his not being aware of the 
order was immaterial, and that the sale was 
illegal and void. 

The cases cited in the lower Court are 
mainly these on a -somewhat different 
question, as to whether when the Appellate 
Court has :stayed a sale in exercise of ils 
powers under O. XLI, r. 5, such stay would 
have effect from the date of its pronounce- 
ment or only from the date of its communi- 
cation to the executing Court. There have 
been various opinions on this question. In 
Bessessuart Chowdhuri v. Hurro Sundar 
Mazumdar (3) it was held that the order 
of an Appellate Court to stay the sale 
was a prohibitory order, and as such could 
only take effect when communicated, that 
it did not purport 10 undo anything al- 
ready done, and that itsutmost effect was 
to stop further action in the direction of 
execution. 

This was differed from in the case of 
Hukum Chand Boid v. Kamalanand Singh 
(4), where it was said that such an order 
of stay by the Appellate Court was not 
a prohibitory order by way of an injunction 


(1) 2 A 686; 5 Ind. Jur. 323. 
(2) 12 A 96: A W N 1889, 201. 
(3-1 C WN 226. 

(4), 33'0.922; 30-L.J 67, 
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where communication was necessary, for a 
court would not punish a man for doing 
what he was not forbidden to do. Muthu 
Kumarasami Rowther Minda Nayinar v.Kup- 
pusami Aiyangar (5) followed the case of Bes- 
sesswart Chowdhuri v. Hurro Sundar (8). 
Ramanathan Chetty v. Arunachalam Chetty 
(6) followed Hukam Chand Boid’s case (4), 
and in K.V. Rao v. M. Kameswaramma (7) 
the Full Bench finally followed Bessesswari’s 
case (3), and held that the order of the 
Appellate Court was a prohibitory one, and 
only took effect from the date of communi- 
cation, f 
The last ruling available on the subject 
is an unauthorized. one from Allahabad, 
Parsotam Saran v. Barhma Nand (8), which 
is again a case where an ineffective stay 
order by the Appellate Court was con- 
sidered. It was said there by 
Mukerji, J., obiter referring to the 
case of Sant Lal v. Umrao-un-Nissa (2), 
that the case did not lay down good law 
for although the sale officer derives his 
authority to sell from the court as do all 
agents from the principal, no one had ever 
heard that the principal is not bound by 
the agent's actif the agent is not aware 
of the fact that his authority has been 
revoked. A sale officer acts on behalf 
of the court, and is to the extent of his 
duties clearly defined the court’s agent. 
With due respect we would prefer to 
agree with Straight, J., and Tyrrel, J., in 
Sant Lal's case (2). It appears to us that 
the relationship of a ministerial officer 
to the Judge of the court is in some respects 
(and in this respect), different from that 
of a commercial agent to his principal. 
To apply the doctrine ia question to com- 
mercial transactions would obviously, as 
Mukerji, J., said, be impossible, if only 
because the agent often acts at some con- 
siderable distance from the principal, and 
commerce can only be freely conducted 
on the understanding that the agent has 
full powers to bind the principal within 
those powers until he knows of their re- 
vocation. But an officer of a court works 
in that court, and his power is somewhat 
less than that of atrade agent; he is merely 
the hand or ministerial officer of the court 
executing its orders. There must be, 


-presumed here to be an identity between 


(5) 3 Tod. Cas, 82; 33 M 74; 6 M L T 159, 

(6) 22 Ind, Cas. 99; 38 M 766; (1914) M W N 46; 15 
ML T151; 26M LJ 275:1 LW 22. 

(7) 43 Ind. Oas 214; 41 “M 151; 22 ML T330; 33 
MLJ 515; 6L W 6 7; (1917) M W N 735 (F, B) 

(8) 102 Ind. Cas. 665° AIR 1927 All. 401; 25 AL 
J 530; 39 ML 185 (F B) l 
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the court and the clerk or servant. It 
would obviously be inconvenient, and 
would lead to clear abuses. if it were to 
be held that a ministerial servant may 
-proceed to act on orders of the court which 
have already been revoked, whenthat re- 
vocation has not reached him, or has not 
been shown to reach him in time for him to 
act on it. ; 

We consider that it must be held that 
the sale was an illegal one, and it will 
therefore be set aside with costs. Advocate’s 
fee of this application: two gold mohurs. 

N. Application accepted. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision No. 316 of 1932 
February 16, 1933 
STAPLES, A.J. O. 
ASHGARALI AND OTHERS-— APPLICANTS 
versus 
EMPEROR Opposite Party. 
Penal Code (Act XLV of 1860), s. 853—Obstruction 
to. attachment in execution—Use of criminal foree— 
ccused should be severely dealt with, 
Obstruction to attachment in execution should ha 
severely dealt with, especially when there has been 
any use of criminalforce in furtherance of the ob- 


struction. 

Cr. R. from the Second Class Bench 
Hony. Magistrate, Khandwa, dated June 30, 
1932. ‘ 

Mr. A Razak, for the Applicants. 

Order.—The five applicants who are all 
sons of one Kedar Bhai Bhora of Khandwa, 
deceased, were convicted by an Honorary 
Magistrate, Second Class, Khandwa, under 
s. 353, Indian Penal Code and sentenced 
to fines of Rs. 100 each. Their appeals 
were dismissed by the District Magistrate. 
They have now applied in revision to this 
court. The only ground urged inthe ap- 
plication for revision before me by the 
learned Counsel who appeared for the 
applicants was that the sentences passed 
were too severe. I cannot however accept 
that contention, and I would agree with 
what the District Magistrate has said in 
para. 6 of his judgment. Such obstruction 
to attachment in execution of decrees is 
unfortunately fairly common and should 
as a rule, be severely dealt with, espe- 
cially when there has been any use of crimi- 
nal force in furtherance of the obstruction, 
as has been the case in the present instance. 
I see no sufficient ground for reducing 
` the sentence and dismiss the application 
tor revision, 

N. Application dismissed. 
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PATNA HIGH COURT 
Civil Revision Petition No. 174 of 1933 
October 17, 1933 
AGaARwatra, J. 
Tas TRADERS CO-OPERATIVE 
BANK Lro., PATNA—PLAINTIFF— 
PETITIONER 


versus 
Khan Sahib A. K. MALLICK AND 


OTHERS—DEPENDANTS —OPPOSITE PARTY. 

Principal debtor and surety—Decree obtained 
against principal debtor in proceedings in which 
sureties could not be parties—Suit against sureties 
and principal debtor, whether barred—Contract Act 
(IX of 1872), s. 128. 

Where the principal debtor borrowed money from a 
Co-operative Bank, two others standing sureties for 
the debt, and in an action taken by the Bank against 
the principal debtor under the QOo-opsrative Socie- 
ties Act a sum less than they had claimed was 
decreed and on the principal debtor having 
absconded, the Bank sought to recover the 
money from the sureties: 

Held, that the suit was not barred by reason of 
the proceedings under the Co-operative Societies Act 
and the obtainingof a decree against the principal 
debtor, in whith the sureties could not be parties, 
should not deprive the creditor of his remedy 
against the sureties. 


CO, R., P. from an order of the Judge of 
Small Cause Court, Patna, dated March 17, 


Mr. Jana’: Kishore, for the Petitioners. 

Sir Sultan Ahmad and Messrs. Syed Ali 
Khan and Anir Ali Khan Warsi, for the 
Opposite Party. 

Judgment.—The petitioner, the Traders 
Co-operative Bank Limited, sued on the 
allegation that defendant No. 3 had borrowed 
Rs. 300 from the Bank and that defend- 
ants Nos. 1 and 2 had stood sureties for 
the debt. The Bank alleged that the 
defendant No. 2 had paid only Rs. 36 
and that the amount due for principal 
and interest was Rs. 442. Before institu- 
ting the present suit the petitioner had 
taken action against defendant No. 3, the 
principal debtor, under the Co-operative 
Societies Act, The amount awarded to 
him was less than he had claimed and 
less than his claim in the present suit, 
The amount of Rs. 36 paid by defend- 
ant No. 3 was in part satisfaction of that 
award. The petitioner alleges that he has 
been unable to secure further payments from 
the defendant No. 3 who has absconded. 

The learned Small Cause Court Judge 
has dismissed the plaintiff's suit on the 
ground that as the award has the force 
of a decree against the defendant No. 3 
the petitioner is not entitled to obtain 
another decree against defendants 
Nos. 1 and 2, 

It is contended on . behalf of the peti- 
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tioner that the cause of action against the 
` sureties is different from the cause of 
action against the principal debior and 
that as the liability of debtor and sureties 
is joint and several, the present suit is 
not barred by reason of the existence of 
the award. On behalf of the opposite 
party reliance was placed on the decision 
in King v. Heare (1), in which it was 
held that a judgment (without satisfac- 
tion) recovered against ‘one of two joint 
debtors is a bar to an action against the 
other. It is to be observed, however, that 
it was expressly stated in that case that 
the position is otherwise were the debt 
is jointand several. The learned Advocate 
for the opposite party maintains that the 
present case furnishes an illustration of 
the impracticability of holding that a 
decree . obtained against the principal 
debtor does not bar a suit against the 
surety. He points out that in the pro- 
ceeding under the Cooperative Societies 
Act the amount due from the principal 
debtor has been foun’ to be less than that 
claimed by the plaintiff and from this 
he argues that if the plaintiff succeeded 
in the present suit in obtaining the amount 
which he claimed, he would not be able 
to recover from the principal debtor the 
amount which he himself has to pay. 
The difficulty is not as suggested. In 
effect the contract between the sureties 
and the creditor is that they will pay 
what is due from the debtor up to the 
limit agreed upon, in the event of the 
latter failing to fulfil the obligation. The 
amount that has been found to be due 
from the principal debtor has been deter- 
mined by the award. The liability of 
the sureties, therefore, is limited to this 
amount, The suggested difficulty, there- 
fore, does not present any insuperable 
obstacle to this question being decided 
in favour of the creditor. Furthermore, 
the learned Advocate for the petitioner 
argues with great force that his suit is 
maintainable unless it is barred by some 
Provision of the law. No question of 
res judicata can arise in this case for the 
sureties could not have been impleaded 
in the proceeding resulting in the award, 
Had the creditor proceeded in the first 
instance by way of suit against both the 
principal debtor and the sureties and 
obtained a decree, that decree would have 
been executable either against the sureties 
or the principal debtor, I can see no 


of! (1817) 153 E R £06; 6 M & S 266;18RR 
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reason in principle why the obtaining of 
a decree against the debtor in a pro- 
ceeding to which the sureties could not 
be parties should” deprive: the creditor of 
his remedy against the sureties. 

The order. of the court’ below must, 
therefore, be set aside and the case sent 
back for trial according to law. 

NG gi f Case sent back. 


PESHAWAR JUDICIAL COMMIS- 
Ang SIONER'S COURT 
Civil Revision Petition No. 469 of 1930 
May 2, 1931 
FRrASER, J. O., AND SAADUDDIN, GA. J. CÀ 
BAHADUR SHAH anD OTHERS - PETITIONERS 
Versus 
HUSSAIN ALI SHAH AND otazrs— 
oa RESPONDENTS ; ` 
ivil Procedure Code (Act V of 1908), O. XLI 
r. 28 —Order of remand under—Bjfeot E E 
of suit on ground of res judicata—Remand for 
decision on merits—Revision against order of remand 
— Competency of. 

An order of remand under O. XLI, r. 23 
Civil Procedure Code, simply sets aside the 
order of the original court only on that issue 
or in other words, decides that issue diferent- 
ly and directs the original court to decide the 
rest of the case. Where a suit g for partition of 
a vacant site isdismissed on the ground of the 
matter being res judicata on account of a prior 
decision by which the site was left joint for the 
use of all co-sharers andon appeal the suit is 
remanded for decision on merits under O. XLI 
r. 23, Civil Procedure Qode, the order not being one 
by which a case is decided, cannot be subject of a 
revision. 


C. R. P. from an order of the Divisional 
Judge, Darajat, dated August: 2, 1930. ` 
Mr. L. Chela Ram, for the Petitioners. 
Mr. S. Aslam, for the Respondents. 
Judgment.—The suit out of which 
this revision. petition has arisen was for 
partition of a vacant site. One of the 
pleas raised -was that the matter was res 
judicata in view of the previous decision 
dated August 31, 1920, whereby this site was 
left joint for the use of all co-sharers. The 
first court gave effect to this contention 
and dismissed the suit. On appeal the 
Divisional Judge, differing from the trial 
Judge, set aside the finding aud remand- 
ed the case for decision on the merits. 
From the decisions ofthe Divisional Judge 
defendants have come up on revision, be- 
cause the pecuniary value of the suit did 
not allow an appeal from the order of re- 
mand ‘which was passed under O. XLI 
r. 23, Civil Procedure Code. A prelimi. 
nary objection was taken at the hearing 
of the petition that it was incompetent in 
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view of the published ruling of this court 
reported as 12, Judicial Record, Vol. 2. 
As the question raised .was “en important 
question of law, the petition .was.referred 
to a Bench'for decision. In*No'42, Judi- 
cial Record, Vol. 2, this .Bénch:yhas~laid 


down the broad proposition that an intetlo-. 


cutory order is. not è “case decided” within 
the meaning of s. 84 of the Law.and Jus- 
tice Regulation corresponding to s. 34, 
Regulation 1 of 1931. In laying down this 
proposition this court followed the view 
expressed by the majority of Judges in 
Budhu Lal v. Mewa Ram (1) and in /al- 
chand Mangalsain v. Beharilal Meharchand 
(2). This latter ruling is a unanimous de- 
cision of the Full Bench of the Lahore 
High Court and it holds that though the 
word “case” is not synonymous with “suit,” 
still the phrase ‘case decided” means the 
whole case and not any part of it. Tt is 
contended that the correctness of the view 
of the Allahabad Full Bench case above 
referred to was doubted in a later Division 
Bench case of the same High Court re- 
ported as Bholanath v. Raghunath . Das (3). 
The facts of this case are that a suit was 
referred to arbitration. Defendants moved 
the trial Court to supersede the reference 
on certain grounds and the trial Court 
granted this prayer, set aside ihe reference 
and direcied that the suit should be pro- 
ceeded with in court.: From this order re- 
vision was applied for and an objection 
was taken that because this was an inter- 
locutory crder, no revision was competen‘, 
In the course of their decision the learned 


Judges of the Bench observed : 

“A preliminary -objection is taken on behalf of 
defendants Nos, | and 2 that no revision lies and 
reliance is placed 6n the Full Bench case of Budhu- 
lal v. Mewaram (1), In our opinion this objection 
is not well founded. In the Full Bench case the 
trial Court had recorded its finding on one of the 


issues relating to the question of jurisdiction, Two. 


learned Judges thought that the word “oase” in 
s. 115 was wide enough to include any particular 
question in issue between the parties to the suit, 
but two. other learned Judges took the view that 
the expression “case decidea” meant “suit decided” 
and that no revision could lie from an interlocutory 
order The fifth Judge, viz,kyves, J., confined his 
judgment to the question whether thé decision on 
a single issue by a subordinate Court while the suit 
was still pending in that court was a case decided 
within the meaning of s 115 and came to the con- 
clusion ‘that it was not. It therefore seems to us 
that the Full Bench case is an authority only for 
the proposition that no revision lies from a finding 


(1) 63Ind Oae.15; A I R1921 All 1;43A 564;~ 


19 ALJ 558, . 

(2) 84 Ind. Cas. 2.9; A IR 1924 Lah. 425;5 Lah. 
228:6 LL J 558.1 Lb O6(P Oœ, 

(3) 122° Ind, Uas 6°5; AT R 1929 All 743;51 A 
10:0; (1929) A L J 918; ‘Ind. Rul. (1920) AIR 235, `> 
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recorded by the trial Court ón one or more issues 
out of several that are before it for disposal. There 


was nomajorityin favour of the broad proposition 
that no revision lies from an interlocutory order 


They expressed their final conclusion in 


these words : f 

“ji seems to us that the word “case” does nob 
necessarily mean “suit” but can mean a proceed- 
ing. Ifany proceeding in a suit is terminated it iş 
certainly a case decided within the meaning of 
8. 115 although the suit itself has wot been finally 
disposed of.” . 


This conclusion so far asit goes against 
the spirit of the Full Bench ruling is 
however, of not much authority. It is per- 
fectly true that in the Full Bench case 
it was only one issue of jurisdiction 
that had been decided, but the order 
was all the same an interlocutory order 
and in our opinionthe broad proposition 
enunciated was justified and the majority- 
view of the Full Bench does lay it=downy. 
The Full Bench of the Lahore High 
Court took the same view of the éffect 
of the Full Bench ruling of the Allahabad 
High Court which we have indicated in 
No. 12, Judicial Record No.2 and follow- 
ed. 


It may be accepted that the word “case” 
is not syoncnymous with “suit.” There 
are proceedings: independent of the suit, 
though they may be connected with 
the suit m one way or another, and 
there are proceedings which cannot be 
considered to be a suit at all, for example, 
proceedings under the Guardians and 
Wards and other Acts. In the Allahabad. 
High Court as well as in thé Lahore 
High Court it has been held that in. 
case an ex parte decree is passed or a 
suit is dismissed in default, an appli- 
cation to set asidethe ex parte decree or 
to get the suit restored is the basis of 
independent proceedings, and final deci- 
sion on that application is a decision of 
the case. The suit is not touched till 
the application is decided. The ex parte 
decree remains and so does the order 
dismissing the suit in default. It is only 
when the application is accepted that 
the suit revives. There is thus reason 
for holding that proceedings consequent 
upon this application amount to,a “case” 
and as such a final order passed therein 
whether in theoriginal Court or on appeal 
is open to revision. In an unpublished 
case of this court (Civil Revision No. 360 
of 1987) we have ourselves taken - this 
view and indoing so endorsed the con- 
clusion of Campbell, J., as expressed in 


1934, rsh See 
Pheroz Shah v. Qarib Shah (4). ‘These | 
proceedings therefore are separate things. 


and . consequently the authdrities allow- . 


ing revision in such cases are not of 
much help in the decision of the point at 
issue béfore us. It is an established 
‘proposition of law that an: appeal is ‘a. 
continuation of the proceedings in? the” 
original Court, and where “the appeal 
is. against’ a decree passed in a suit, 
proceedings . thereunder are proceedings 
in thé suit. Now if an order of remand 
under O. XLI, r. 23, is a decision of 
a. case it must, of necessity be a deci- 
sion of, the suit. We know that accord- 
ing to the Civil Procedure Code every 
suit on final decision must terminate in a 
‘decree, “but the Code definitely ‘lays down 


that an order of ‘remand under this rule 


ds- dota decree bnt an order.and is 
‘appealable as such, under certain condi- 
ion isby-virtue of the’ provisions of O. XLIII. 
It 48 ‘theréfore perfectly plain that such 
an order doek” not decide the case. 
If we look at the. matter from another 
point of view the same position is reached, 
and even the restricted view of the 
‘Allahabad Full Bench ruling’ as taken 
by. the Division Bench of that. ‘Court, ‘be- 
comes applicable. , According “to” law a 
remand under, this. rule is allowable only 
where a suit has been decided’ on a 
preliminary issue. ; ‘In, a suit a number ‘of 
issues may. arise,. including preliminary 
issues of some such kind as. limitation, 
res judicata and the like.” An original Court 
may throw. out a. claim ;on .such an 
issue without deciding other issues. An 
order. of remand -under O.XLI, R. 23, 
simiply sets aside the order. ‘of the 
original Court only on’ “that issue, or in 
other words, decides that, issue: -different- 
ly and directs „the. original Court, to 
decide the rest of the case. This, order 
then at the best. has decided, a.. parti- 
cular, issue in the suit and it is sx none 
the less.that the decision is by the ap- 
pellate Court and finally disposes of the 
appeal in which it. is passed. From this 
point of view too a revision against 
such an order would. not: be competent. 
For the -reasons.. given. above we hold 
ne this revision cannot be entertained. 
Petition disaliowed. 


D. 95 Ind. ‘Oas. 1h AI R1926 Lak, 379; 7 Lah. 
161; 8 Lab. L J 267; 27 P L R 321. 
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LAHORE HIGH COURT . 
Grimihal Appeal No. 239 of 1933 ° 

ars May 17, 1933 
ADDISO0NÉ AND AGHA HAIDAR, JJ. 
WAZIR — 





$ 


405 


— CONVICT —ApPRLLANT 
< versus 

ya “EMPEROR Opposite Party. 

“Penal Code (Act XLV of 1860, ss. 100, 802— 
Right of private “defence—Accused's attack on deceased 
while" protecting himself and persons in whom he 
was interested—Conviction under a. _ 802, if justifi a 


able ` 


S who was carrying a dang gave a blow to K 
and struck a girl with ‘it. K raised an outory 
whereupon, thé'accused who was related to K and 
this girl came armed with a ballam to protect his 
womenfolk ond K against the possibility of any 
‘farther attack by S. On seeing the accused coming, 
S ran away ‘to his house and returned with a 
.barchhi and was joined by the deceased, The accused 


gave a blow with the ballam in the: stomach of 
“the deceased who fell down : 
_ Held, that as‘ the accuséd had- not done any 


mischief until S and. the deceased came careering 
along and he must have apprehended, that they 
‘would atlack him and probably kill “him, he was 
under the law justified in protecting himself and 
-K and thé women in whom he was interested by 
-attacking thé deceased’ who was: coming’ ahead of 
S: and ‘consequently thé conviction under s. 302, 
Penal, Code, ‘could not be maintained, 
_ “Or: As’ from an, order of the Sessions 
Judge, Lahore, dated January 9, 1933, 
` Mr. Mohsin Shah, for the Appellant. | 
= Mi. Des- Raj Sawhney, for the. Opposite 
‘Party. af 

Agha. Haidar, J.—Wazir, a Tali of the 
‘village ` Bhoptain _in the _ District. of 
‘Lahore, has been convicted by the ‘Sessions 
Judge, "Lahore, of an offence under’ s. 302 
‘of the. Indian Penal Code. and has been 
‘sentenced’ to suffer the extreme penalty of 
law. He has appealed to this Court through 
the jail authorities and the record of the 
‘ease is also .before the Court, under 
8.374 of the Criminal Procedure Gode, ‘for 
confirmation of the capital sentence.. -~ 

- Waziry'accused, Gajjan Singh, deceased, 
and Ujagar Singh, PW. No.6, are all, na- 
tives of the village Bhoptain. Ujagar Singh, 
who is aged about 32 years, contracted an 
illicit intimacy with Musammat Dani, sister 
of the accused, about two years ago. The 
accused naturally resented it and by way 
of retaliation, molested Musammat Devo, the 
niece of Ujagar Singh. | This brought 
matters to a head and there was a. pancha- 
yat, ~The upshot of the panchayat was a 
curious one,” Wazir and his sister -Musam- 
mat Dani were expelled from the ‘village 
‘and thelatter went to live. with her, hus- 
band’s parents.. Two or three weeks before 
the occurrence Wazir accused returned to 
his native village Bhoptain. We have 
the evidence. of Musammat Sulakhi, P.W, 


“Tog 


No. 7, a- cousin of the accused, that, five or 
six days before the occurrence. Ujagar 
Singh jumped over the wall of their house 
with the object of visiting Musammat 
Dani, but the wife of Khushia, a cousin 


of the. accused and Musammat Sulakhi: 
. herself, raised an alarm, with the result that- 


Ujagar Singh had to run away. 3 
On the morning of June 24, 1932, 
` Khushia, his sister Musammat Sulakhi and 
“their mother were digging earth from the 
“village pond not far from Ujagar Singh's 
field. Ujagar Singh, who happened to be 
present there, took exception tothis and 
_abused Khushia for digging earth from 
the pond. Khushia remonstrated and said 
that he had every right to take away the 
earth, ‘Thereupon Ujagar Singh, who 
- was Carrying a dang, gave a blow to Khushia 
and also struck the girl] Musammat Sulakhi, 
tbe sister of Khushia, with it. Khushia, 
raised an outcry ‘whereupon the accused, 
who is related asa cousin to Khushia and 
his sister, came armed witha ballam. Ap- 
parently his object was to protect his 
womenfolk and Khushia against the pos- 
‘sibility of any further attack by Ujagar 
Singh. Ujagar Singh on seeingthe accused 
coming ran away to his house which was 
not very far and returned with a ballam. 
‘There is notan- iota of evidence to show 
that the accused pursued Ujagar Singh 
while he was running away towards his 
hotse and had only a dang with him, while 
the accused .had a much more dangerous 
“wéapon, namely, a ballam. Ujagar Singh 
emerged from his house armed with a 
‘barchhi and was joined by Gajjan Singh 
déceased. Both of them came running to 
the .’ spot, where the accused and his 
cousins with their mother were present. 
Gajjan Singh was running a little ahead 
of Ujagar Singh"and, according to the 
eVidence of the three eye-witnesses, name- 
ly, Prem Singh, P. W. No, 3,Ishar Singh, 
P, W. No.4 and Mohammad Rafiq, P. W. 
No. 5, the accused gave him. a blow 
-with the ballam in his stomach. Gajjan 
Singh fell down and Ujagar Singh re- 
sumed his attack upon Khushia and ine 
flicted two more injuries upon him with 
his barchhi. The injuries given to Khusbia 
were not serious, but the fact shows the 
state of Ujagar Singh's mind and clearly 
indicates that he was bent upon attacking 
Khushia and his people, j 
>. The evidence given by. Musammat 
Sulakhi P. W. No...7, is different from the 


‘est of ihe witnesses for thé prosecution ~ 


“on ‘this point, Bhe says thet Wasi ac 


BALBHADRA SİNÖH 9. 


BHAGWA? PANDE 147 10 


cused gave a blow to Gajjan Singh only 
after Ujagar Singh had attacked Khushia 
for the second time. This may or may 
not be true; but, even on the evidence of 
the three eye-witnesses already mentioned, 
Ujagar Singhhad no justification whatso- 
ever for using violence towards Khushia 
and his womenfolk The accused was per- 
fectly within his right when, on hearing 
the alarm, he came armed with aspear 
to protect Khushia and his mother and 
sister. Hethad not done any mischief 
until Ujagar Singh arid Gajjan came 
careering along and naturally he must have 
apprehended that they would attack him 
and probably killhim. Under these cir- 
cumstances he was under the law justified 
in protecting himself and those ‘in whom 
he was interested, namely, Khushia ..and 
the two women by attacking Gajjan,Singh 
as he was coming ahead of Ujagar Singh 
‘I refuse to believe the evidence ọf. the 
witnesses for the prosecution when they 
say that GajjanSingh spoke to the accused 
and told him not to fight. Such a remark, 
in view of the circumstances enumerated 
above, would be singularly out of place. 
Having regard tc the series of ‘provocations 
received by the accused from time to time 
at the hands of Ujagar Singh and also 
to the attack which had been made earlier 
upon Khushia and Musammat Sulakhi P. W. 
No. 7 and the further attack by Ujagar 
Singh and Gajjan Singh which was ap- 
‘prehended, he was,in my judgment, fully 
justified in protecting himself and his re- 
lations in the manner in which he did. 
This being so, the conviction of the accused 
‘under s. 802 of the Indian Penal Code can- 
not be maintained. 

I would, therefore, allowthe appeal of 
Wazir and, setting aside his conviction 
and sentence, order that he'be released 
forthwith. ` 

Addison, J.—I concur. 


N. Appeal allowed. 


PATNA HIGH COURT 
Appeal No, 127 of 1931 
August 30, 1983 
KULWANT Sagar, J. 4 
. BALBHADRA SINGH AND ANOTHER— 
— DEFENDANTS ~ APPELLANTS 
versus , 
BHAGWAT PANDE — PLAINTIFE— 
RESFONDENT 
Evidence Act (of 1872), 9. 91—Promissory note— 
Stamp insuficient—Other evidence. of ‘loan—Admisei- 


1934 ~ 
bility—Hwvidence a8 to. of ` 
admissible. ; 

If the hand-note evidencing a transaction of 
loan be inadmissible in evidence for want of proper 
stamp, the transaction can be proved by other evi- 
dence ‘independent of the hand-note 

But evidence ag regards the rate of interest cannot 
be given independently of the hand-note, Dhanesh- 
war Sahu v. Ramrup Gir (1) and Abdul Muhamad 
Khan v. Mahanand Upadhyaya (2), referred to; 
J. H. Pattison v. Bindhaya Debi (3), followed. 

Appeal from appellate decree of the 
Additional Sub-Judge, Bhagalpur, dated 
December 11, 1930. 


“rate 


Mr. Phulan Prasad Varma, for the Appel- 


lants. 
Mr. S. N. Bhose, for the Respondent. 
Judgment.—The only point raised in 

this appealis concluded by authority so far 
at least. as this court is concerned. The 
question-1 is whether if the handnote evidenc- 
-ing.the:transaction of the loan be inadmis-, 
. Bible in évidence for want of proper stamp, 
the. transaction: can be proved by other 
eviderice independent of the hand-note. 

This qüestion was considered in Dhaneswar 
Shau v. Ramswarup Gir (1) and it was held;. 

that evidence can be given independently 
of the hand-note. This judgment was 
followed in a subseguent case: Abdul 
Muhammad Khan v: Mahanand Upadhya 
(2). Sitting singly, -I-am bound by these 
judgments and I must hold that the learned 
- Subordinate Judge was right in consider- 
ing other evidence .although-- the hand-note 
itself was inadmissible. , 

There is however, another -point which 
requires consideration. The Court below 
has held that evidence as regards the rate 
of interest cannot- be given independently 
of the hand-note and in this heis right. He 
has awarded compensation at ‘6 per cent. per 
annum in lieu of interest. This was the 
view expressed in-the earlier of the two 
cases just cited, but a later decision -of this 
court has considered the question in very 
great detail and I feel inclined to agree 
with-that view. In J.. H. Pattison Vv. 
Bindhaya Debi (3) it, was held that 
iriterest cannot be allowed in such circum- 
stances. The- decree of the Subordinate 
Judge must, therefore, be modified by 
disallowing the compensation at6 per cent, 
per annum allowed by the Subordinate 
Judge. . The plaintiff will, however, be 
entitled to interest at 6 per cent. per annum 
from the date of. institution of the suit until 


(D 111 Ind, Oas. 482; A IR 1928 Pat. 426; 7 Pat, 
845; 9 PLT 47 

(2) 133 Ind. as: 685; A IR 1931 Pat. 293; 11 Pat, 
135; Ind. Rul (1931) Pat. 397; 13 P L T 52, 
4. (3) 146 Ind. Oas, 56; A I R 1933 Pat, 196; 12 Pat: 
216; 14 P L- T 149,6 R Pat, 225," 
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payment. The respondent is entitled to- 
his costs, | 
N. i Order accordingly. 


MADRAS HIGH COURT.. 
Second Civil Appeal No. 54 of 1928. 
May 8, 1933. 
RAMESAM AND CORNISH, JJ. 
Tun OFFICIAL RECEIVER 
or RAMNAD ar MADURA—Isr DEFENDANT 
f APPELLANT 
VErsUs ; 
K. R. MUTHU A. R. ARUNACHALAM 
CHETTIAR AND OTAERS—PLAINTIFF 
AND -DEFENDANTS Nos. 2, 3 AND 4— 3 
. RESPONDENTS: 

Suits Valuation (Act VIl of. 1887), s. 8—Madyas 
Civil Courts Act (III of 1878), s. 14—Suit for decla- 
ration and injunction—Injunetion valued at less 
than Rs, 6,000 under Madras Court Fees: Amend- 
ment Act— Appeal, whether liesto High — Court _ or 
District Court. 

Where the ‘provisions of s. 1i of tha Madras 
Givil Courts Act, come - into conflict with- 6,8 of 
the Suits, Valuation Act, thelatter must- prevail: -. 

The plaintiff, filed a suit. -for- a declaratioa that 
the properties which, were the subject-matter of 
the suit did not ‘belong to the second’ defendant 
but belonged to the plaintifand defendants Nos: 
3 and 4 and that the first defendant had no power 
to bringthem to sale as.the properties of the 
second defendant, and for a permanent injunction rest- 
raining ` the first defendant ‘from’ selling them, 
Under the Madras Oourt-I"ees Amendiient - Act of 
1922, the plaintiff had to. fix for the injunction 
a minimum valuation of half the. value of the, 
land. He accordingly valued it . at Rs. . 4,000, 
valuing the land at Rs. 8,00’. The defendant pre 
ferred an “appeal to “the High Oourt from the 
decree passed in the suit: 

Held, that under s.’8 ofthe Suits Valuation Act, 
the appeal lay to the District Oourt and not to the 
High Court. 

There is no justification for making & distinction 
as to-tha mailing of tho words “jurisdiction: 
eraferred by the Act” acsording as the question 
arises for the purposs.of institution and forthe 
purpose of - appeal Seshagiri R12 v, ` Narayana: 
suami Naidu 11), Narayanaswani Naidu. v. Sesha- 
giri Rao (2), Rimayya ` v. Ramaswami (3) and. 
Sundara Ramanujam Naidu v. ei ii Pillai, 
(t), referred to, 


- S. A. against the decree of the” Court of 
Subordinate Judge, Sivaganga in 0. Be 
No. 113 of 1924, . - P 


Messrs. T. M. ngka Ai yor and 
K. V. Ramachandra Ayyar, for the Ap- 
pellant. 

Mr. C. S. Venkatachari i, for the ` Respon- 
dents. a 


_Order.—In this anaa a- preliminary 
objection is taken that the appeal dogs not 
lie to: this court. -For the purpose of 
deciding the objection we. have. fo’, Bes 
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what the nature of the suit is. Thesuit 
was fora declaration that the properties 
which are the subject-matter of the suit 
do not belong to the second defendant but 
belong to the plaintiff and defendants 
Nos. 3 and 4 and that the first defendant 
had no power to bring them to sale as the 
properties of the second defendant and 
fur a permanent injunction restrain- 
ing the first defendant from selling them. 
Under the Court-Fees Act, s. 7 (4) the 
plaintiff has got to value the injunction 
and pay Court-fees ad valorem on it. 
Prior to the amendment of the Court-Fees 
Act in 1922 the plaintiff might have given 
any valuation he liked. But the amend- 
ment prescribes a minimum valuation 
which is halfthe value of the land. Here 
the value of ‘the suit properties is 
Rs. 4,090 and, therefore, the plaintiff had 
to value the relief at not less than 
Rs. 4,000. : He ‘accordingly valued it at 
Rs. 4,000 and brought the suit. The suit 
wasoriginally dismissed.. There was an 
appeal tothe High Court by the plaintiff. 
No objection was then taken. The High 
Court reversed the decision of the District 
dudgeand ‘remanded the. suit for fresh 
disposal. After, the remand the Subordi- 
nate Judge of Sivaganga gave a decree 
to the plaintiff. Now the first defendant 
files this appeal. 

The objection is taken that ifthe value 
of the properties is only Rs. 4,000 the ap- 
peal lies tothe District Court and not to 
this court and for that purpose s.8 of the 
Suits Valuation Act is relied on. On the 
othér side s. 14 of the Madras Civil Courts 
Act was relied on and it is contended for 
the appellant that where s, 14 of the Civil 
Courts Act comes into conflict with s. 8 of 
the Suits Valuation Act it is the former that 


should prevail. As no rules have yet been’ 


framed by the Local Government under s.3 
cfthe Suits Valuation Act, we cannot say 
s. 14 of the Civil Courts Act, has been re- 
pealed, But all the same we have got the 
fact that s. & ofthe Suits Valuation Act 
pays that in cerlain suits, namely, those 
other than suits under s. 7, paras. v, vi, 
and ix and para. x cl. (dj, the value as 
determinable for the computation of court- 
fees and the value for purposes of jurisdic- 
tion should be the same, Whatever doubts 
‘one may entertainif the matter were res 
integra we find that the matter has been 
considered by a series of authorities of this 
court andthe view taken has always been 
uniform, Woe think we are not justified 
in differing from the view, even if-we think 
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there ought to be a different construction, 
and it is not clear, we think, thats. 1 
of the Civil Courts Act should prevail over 
8.8 ofthe Suits Valuation Act. In Sesha- 
giri Rao v. Narayanaswami Naidu (1) 
Ayling, J. took this view. There was a 
Letters Patent Appeal. Sadasiva Ayyar 
and Phillips, JJ., confirmed his judgment 
in Narayanawwami Naidu v. Seshagiri 
Rao (2). The same view was taken by 
Miller, J., and Sundara Iyer, J., in the case 
in Ramayya v. Ramaswami (3). The same 
view was alsotaken in Sundara Rama- 
nujam Naidu v. Sivalingam Pillai (4). In 
this last case one may say that the suit 
was one for possession and no} a suit. for 
mere specific performance but if the suit is 
one for specific performance only, tHe deci- 
sion supports the respondent. Somé other 
cases have been referred to us but.:un 
these decisions s. 14 was not referred:to, 
or discussed for instance a decisions 6f 
minein Achattil Balakrishna Nair”. 
Vishnu Nambudri (5) which on this ac- 
count is no! of much value. We are, 
therefore, inclined io follow the decisions 
first mentioned. 

It fis next’ contended “by the learned 
Advocate for the appellant that even if 
one is tofollow these “decisions for the 
purpose of determining the forum at the 
time of the institution of the suit, still - 
6. 14 of the Civil Courts Act may be ap- 
plied for the purpose of determining the 
court before which the appeal should be 
filed. But this is making a distinction 
asto the meaning of the words ‘“jurisdic- 
tion conferred by this Act” according as 
the question arises for the purpose. of insti- 
tution and for the purpose of appeal. We 
do not see any justification for making 
this distinction. Jurisdiction conferred by 
the Act was regardedas always one and 
if a suitisto lie before a particular court 
on the ground thatthe valuation for pur- 
poses of jurisdiction should be regarded a3 
a certain amount, that should guide also 
the valuation for purposes of appeal. We 
cannot apply s. 14in one way for one 
purpose andin another way for another 
purpose. Wethink that this preliminary 
objectionis well founded and the memo- 

(1) 21 Ind. Cas 374: 3: M 795;26 ML J 573. 

(2) 8i Ind. Cas. 191; 39 M 873518 ML T 398; 21 
W 1031: 29M LS 572, 

Do 13 Ind Cas 903; (1912) M WN 199; 1L MLT 


(4) 77 Ind. Cas 5123; 18L W 333: 45 ML J 
an; ATR Bk Mad 330; 47 M150; (1923) M W N 
72% 

(5) 132 Ind Cas 159; (1930) M WN 50; AIR 
1931 Mad, 374; Ind Rul (1931) Mad, 625. 
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randum of appeal shoald be returned for 
presentation to” the proper court. The 
appellant will pay costs of this order in 
this court. Costs on the half-scale. 

A, Petition dismissed, 


Pana AA 


PUR JUDICIAL COMMISSIONE 


URT 
Civil Revision Application No. 162 of 1932 ` 


December &, 1932 
z Maonarr, J. C. 3 
VITHOBA KUNBI - DEFENDANT— 
APPLICANT 
. versus | 
PYRELAL TELI AND ctiizes— 
PLAINTIFFS AND ANOTAER —DErENDANTS— 
NoN-APPLIOANTS 

Démagés ~Suit for—Plaintiff not having sustained 
damages on date of suit—Suit, if premature. 

Where the p’aintifis alleged. that the defendants 
had , dispossessed them ona certain date and claimed 
damages on the ground that they had suffered loss 
of the crops of the land, but it appeared that the. 
plaintiffs at the date on which the suit was brought 
had sustained no damage : 

Heid, that the suit was premature and no cause 
of action with regard to theclaim brought existed at 
the date of the suit which should, therefore, be dis- 
missad. 

Or. R. App. from an order of the Judge 
Small Causes, Chhindwara, dated March 4, 
1932, in S5. 0. G. Suit No. 1650 of 1930. . 

Mr. L. N. Huddar, for the Applicant. 

Messrs, A.V. Wazalwar, and V; R. Dhoke, 
for the Non-applicants. 

Order.—The plaintiffs alleged ihat the 
defendants had dispossessed them on June 
1, 19380. Their plaint was presented on 
October 15, 1930. It is not shown that they 
have received any profits before that date 
or -that the defendants should have 
received any profits. The plaintiffs claimed 
Rs. 400 on the ground that they had been 
put to a loss of Rs. 400 on account of 
the loss of the crops of the land. 

In my opinion, the suit was premature. 
The plaintiffs at the date on which the suit 
was brought had sustained no damage. 

The applicant referred to the fact that in 
Ramgopal v. Dhanji Jadhavraj (1), damages 
were calculated with reference to a profit 
which would have been received in future. 
Bat in that case and in Abdul Karim v. 
Rustomji, Second Appeal No. 59 of 1929, 
decided on September 23, 1930, the suit 
was for damages on account of breach of 
contract, which took place on a particular 

(1) 111 Ind Cas. 480; 2N LGR 154; AIR 1998 
P O 209,.23L W. 55: 22. OWNI1?; 55 M L J 248; 
30 Bom. J, R 1319; 55 O 1018;0923) MWN 924; 48 0 
LJ 567; 55 I A 299; LIN Ld 2.9 (P 0). 


OSAIN SINGH V. MAGHAR SINGH 
- date. 


709 


Assaming in favour of the appli- 
cant that Att. 39 of the Limitation Act: 
applies to this claim, the trespass was a 
continuing trespass. At the time this suit: 
was brought, it was quite possible that the 
plaintiffs might recover possession in time 
to reap some benefit from the land. The 
applicant relied on Ramsami Reddiv. Authi 
Lakshmi Ammal (2). But in that case the 
learned Judges clearly held that limitation 
ran from the period when profits might 
have been received. Had they held that 
the cause of action accrued prior to such 
date, the suit would have been dismissed. 
No cause of action with regard to the 
claim brought existed at the date of the 
suit. The judgment of the learned Small 
Cause Court Judge is opposed to well- 
known principles. The decree of that 
court is set aside and the suit is dismissed: 
costs on the non-applicants: Counsel’s fee 


Rs, 30. . 
N. - Application accepted 
i eo Oas, 162; 31M 502; (19:0) MW N61E9M 


LAHORE HIGH COURT 
Civil Miscellaneous Petition No, 385 of 1933 
` October 20,.19338 
ADDISON AND Bang, Jd. 
CHAIN SINGH —PLAINTIFE—PBUNTIONER 
a VETSUS 
MAGHAR SINGH AND ANOTHER — 
~ DEFENDANTS -RESPOS DENTS. 

Civil Procedure Code (Act V of 1908), s. 100—- 
Land given to yeoman tenant—Widow acquiring 
stalus of proprietor—Question, if widow became full 
proprietor of land—Whether a substantial question of 
law. 

Where a person was given a land as a yeoman 
tenant under certain: conditions and on .his death 
his widow acquired the status of. a proprietor ‘by 
payment of the necessary instalments ; 


Held, that the question whether she became a 


‘fall proprietor ‘ofthe land in question or’ whether-it 


was to be considéred a mere accretion to the husband's 
estate was not a substantial question of law, Malap 
Koer v. Hakim Singh (1), Sada Singh v. Bholi (2), 
Bisukha Singh v. Ishar Singh (3) and Uttam Singh: v, 
Datar Koer (4), referred to. 

©. M. A. for leave to appeal to His Majes- 
ty in Privy Council, against the decree of 
the Division Bench; dated February 13, 1933. 

Mr: Fakir Chand, for the Petitioner. 

Judgment.—These are two connected 
petitions for leave to appeal to His Majes- 
ty in Council from our judgment in Civil 
‘Appeals Nos. 1133 and 2625 by which the 
decision of the trial Court, dismissing the 
plaintiff's suits was ¢ affirmed. The petitions 
are based on the ground that the appeals 
involve a substantial question of law within 
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the méaning of s. 110, Civil Procedure 
Code. The relevant facts briefly are that 
one Budha Singh, husband of Musammat 
Bisso was given some land in the Lyall- 
pur District as a yeoman tenant on cer- 
tain conditions inthe year 1900. His sta- 
tus admittedly remained that of a tenant 
till his death. Subsequently his widow, 
Musammat Bisso acquired the status of a 
proprietor by payment of the necessary 
instalments. One of the main points for 
decision in the appeals was whether the 
property so acquired by Musammat Bisso 
was to be considered “self-acquired” in her 
hands or was a mere accretion to her hus- 
band's estate. The plaintiff's contention in 
both ihe suits was that the widow had 
paid theinstalments out, of the income of 
her husband's property and, therefore, the 
land should: be considered to be an accre- 
tion to the husband’s estate. The allega- 
tion of the plaintiff that the instalments 
were paid out of. the income of the 
husband's property was, however, not.prov- 
ed, and it was held in the circumstances, 
that Musammat Bisso was a full proprietor 
of the landin question and had an un- 
restricted power to alienate it. 
The learned Counsel for the plaintiff 
who has filed these petitions urged that 
the question whether Musammat Bisso be- 
came a full proprietor of the land in ques- 
tion or whether it was to be considered a 
mere accretion to the husband’s estate is 
a “substantial” question of law. He, how- 
ever, conceded that there were several de- 
cisions of the Punjab Chief Court as well 
as of this Court which were against him, 
while there was no case on all fours in his 
favour: cf. Malap Koer v. Hakim Singh (1), 
Sada Singh v. Bholi (2), Bisukha Singh v. 
Ishar Singh (3) and Uttam Singh v. Datar 
Koer (4). There is no evidence on the 1e- 
cord to justify a contrary view in the pre- 
‘sent suits. In the circumstances I am un- 
able to see that there is any ‘“substan- 
tial” question of law involved in these 
pleas justifying, the grant of a certificate. 
I would, therefore, dismiss the petitions. 
N Petitions dismissed. 

(1) 28 Ind. Cas. 441; 8 P R 1915; 195 P L'R 


915. 

Ko 36 Ind. Cas, - 362; 129 P R 1916; 83 PL R 
1917. ; 

(3) A I R1921 Lah. 315. 


(4) 142 Ind Cas, 680; ATIR 1932 Lah, 444; 13 L 
820; 33 P L R 514; Ind. Rul, (1983) Lah. 261. ` 
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MADRAS HIGH COURT 
Second Civil Appeal No. 298 of 1926 
January 3, 1933 
MADHAVAN Nata AND JACKSON, JJ. 
BAVA SAHIB MIYAN - APPELLANT ` 
y Versus. 

ABDUL GHANI SAHIB AND oTaERS— 

= _— RESPONDENTS |. 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
r. 11—Court-fee paid on suit— Continuation of suit as 
pauper— Whether can be permitted—Order -to pay 
deficit court-fee before a certain date-—Application to 
sue as pauper filed on that date—Whether can be 
entertained. 

Under the new Oode of Civil Procedure as under 
the old Code, a plaintiff may be allowed to continue 
the suit as a pauper though when he instituted the 

jBuit he had paid court-fee on it. By the substitution 
of the word ‘instituted’ ‘for ‘brought’, the legislature 

' has not introduced any change in the law, Kollurt 
Subbarao v. Kolluri Venkataratnam (1), followed. 

Per Jackson, J.——The word ‘instituted) in 
O. XXXII, r. 11, Civil, Procedure Oode, does not 
emphasise that the panper must take action only at 
the beginning of the”proceedings but rather thé 
pauper must be the institutor or the founder of the. 
Buit. $ 

Where the plaintif was asked to pay deficient 
court-fee for his plaint before a certain date and on 
the last’ day without paying court-fee as ordered he 
applied to the court for permission to sue as 
pauper i i - 3 m 
. Held that as the application was made at a time 
when the suit had not been réjected nor could it 
have been rejected, the court had to consider it, 
Sabitri Thakurain v. Sawi (2), distinguished, ' 

S. C. A. against tha decree ofthe Court 
of the Subordinate Judge, -Cuddalore in 
I. A. No. 10 of 1926 in O.'8. No. 25 of 
1925. can 
i e C. 8. Venkatachariar, for the Appel- 
ant, 


Messrs. S. Nagaraja Iyer and Krishnama- 
chariar, for the Respondents. 


Madhavan Nair, J.—In this case the 
plaintif-appellant sued for the recovery of 
possession of certain trust properties. He 
valued the suit at Rs. 3,030 but objection 
being taken by the defendants to the 
valuation, an issue was raised on the point 
and it was found that the properties were 
-worth Rs. 14,000. When he first instituted 
the suit he had paid court-fee on Rs. 3,030 
but when it was found that the properties 
were valued Rs. 14,000 he was asked to 
pay additional court-fee on January 18, 
1926. This order was passed on December 23, 
1925. As the appellant was not able to 
pay the court-fee as orderedon January 18, 
1926, he put in an application asking 
the court to allow him to continue the 
suit as pauper. This. application was 
opposed on two grounds. It was argued 
that the suit having been filed after the 
payment'-of court-fee-it was’ not open to 
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the appellant to continue it as pauper. 
It was also argued that the appellant not 


having paid the court-fee on January 18; - 


1926, as directed, the plaint should 
have been considered to have been rejected, 
under O. VII, r. 11 (b) and (c), Civil Pro- 


cedure Code and that there was no plaint , 


which could be proceeded with by the 
appellant as a pauper. Both these argu- 
ments were accepted by the learned Judge 
and his petition was rejected. In this 
appeal, it is contended that the lower Court. 
is wrong on both the points. 


It has been held in a series of decisions | 


under the old Code that it is open to a 
party who -had filed a suit paying court- 
fee to continue it as a pauper. In this 
court it was held in Kolluri Subbarao v. 
Kolluri Venkataratnam. (1) following . these. 
decisions that under the new Code also 
the plaintiff may be allowed to continue 
the -suit as a pauper though when he 
instituted he had paid court-fee on it. The 
appellant relies on. this decision in sup- 
port of his contention that the plaintiff, 
should be allowed to prosecute the suit as 
pauper. 

On behalf of the respondent it is contended 
that. this decision should not be. accepted. 
aslaying down the correct law. inasmuch. 
as it does not appear from the judgment 
that the learned Judges have considered 
the alteration in the wording of O.X XXIII, 
r.l of thenew Code. Under the old Code: 
ins. 401, which corresponds to O. XXXII, 
r. 1,the word used was ‘brought’ instead 
of the word ‘instituted’-used in the present 
Code in O. XXXIII, r. 1. Section 401 in the 
old Code ran as follows :—. 

“Subject to the following provisions any suit may 
be brought bya pauper”. 

Order XXXIII,. r. 1 says:— 


“Subject to the following provisions any suit may be 
instituted bya pauper”, 


It is argued that sindé the word ‘in- 
stituted’ is substituted for the word 
‘brought’ the legislature intended that 


permission, to sue as pauper must be 
asked for at the time when the suit was 
instituted and it could not be granted 
after the suit was filed on payment of court- 
fee. Wedo not think thatthe legislature 
intended to introduce any alterationin the 
law by the substitution of the word ‘in- 
stituted’ in the place of the word ‘brought’. 
The rule only means that the pauper must 
have instituted the suit and not thatthe 
plaintiff should have been a pauper at the 

(1) 121 Ind. Gas, £57;. 53 M 43; 30 L W 637;, AIR 
‘ ee Mad, 828; 57 M L J 677; Ind. Kul, (1930) Mad. 
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time when he filed. the suit. Though . 
the alteration in the language has not been 
specifically referred toin Kollurit Subbarag- 
v. Kolluri Venkataratnam (1) the law laid” 
down in that decision may be accepted as: 
the correct law. In our opinion therefore 
it is open tothe appellant to ask the court 
to allow him to continue the suit as 
pauper, _. 

The next point is whether the plaintiff 
not having paid the court-fee on January 18, 
1926, as ‘directéd by the court, the plaint- 
should ~ be considered to stand rejected. 
The learned Judge held that the plaint 
should be considered to be rejected on thé’ 
strength of ‘the Privy Council decision 
reported in Sabitri Thakurain v. Savi (2). 
But that case is. clearly distinguishable: 
from the present one having ‘regard to 
its facts. In that case the appellant was. 
asked on December 18, 1914, to give security, 
for costs within two months from that date., 
Security given on February 17, 1915, being: 
rejected as insufficient the appellant’ filed 
a petition on the same day for ‘three’ 
months’ further time; this petition came 
before the court on February 18, and it 
was refused. Under O. XLI, r. 10 (2) of the 
Civil Procedure Code: 

“ “Where such security is not furnished within such’ 
time ce court orders, the court, “shall reject the 
appea 3 

The security not having been . . given the 
result was that the appeal stood rejected.. 
On February. 22,.the respondent filed an, 
application for taxed costs and. praying that 
the appeal may be dismissed, Upon this for 
the first time the appellant sought permission: 
to proceed in -forma pauperis and the appli- 
cation for the same was filed on. March 23. 
The question was whether the permission 
asked for should be granted or not. The 
High Court of Calcutta declined to grant 
the permission and. this order : was -con- 
firmed by the Privy Council. Now, their 
Lordships of the Privy Couneilsaid:— e. 

“The High Court at Oalceutla rightly conceived 
itself precluded from entertaining the appellant's 
application to be allowed to continue her appeal 
in forma pauperis; since to grant her application at 
that stage would in effect have been to” keep alive 
an appeal which they were, by reasdn of her default 
in tha matter of security ‘bound to reject,” 

From these facts it is obvious ‘that the 
Privy Council decision cannot be applied 
to the facts ofthe present case. The appeal 
had already stood rejected in Sabitri Thaku- 
rainy. Savi (2) whén the application asking 


(2) 60 Ind Oas, 274; 48 O 481; 40 ML J 393; ( 921) 
MW N15): 19 ALS 281;48 I A 76,330 LJ 307; 
25 OW N 557; 23 Bom. L R 681; 14 L W 362; 3 U 
PL BIE) (PO). T 
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for ‘permission to continue: the suit as 
pauper was made by ihe petitioner; whereas 
in the present case the suit had not been 
rejected nor could it have been rejected 
before January 18, 1926, by which date 
the plaintiff was asked to pay additional 
court-fee and on ihe- 18th, he made his 
application ‘for permission to sue as a 
pauper. 
the decision of the learned Judge on this 
point also cannot be upheld, - 


This appeal was filed by the appellant: 


asa pauper and enquiry was made by the 
lower Court at the instance of this’ court 
after giving notice to the respondent and 
the Government Pleader regarding ` the 
pauperism of the appellant, and it was 
found that he was a pauper’ and permission 
was therefore granted to him ito prosecute 
the appeal as a pauper, In these circum- 
stances we donot thinkit is necessary now 
to hold afresh enquiry whether the appel- 
lant is a pauper or not; and further, the 
respondent under O. XXXIII, r. 9 hasa 
right to dispauper the petitioner if he thinks 
he can make out a case. 

As we differ from the opinion of the 


learned Judge on boih the -points on which 


he has dismissed the application we set 
aside the decision of the lower Court and 
give permission to the plaintiff to continue 
the suit as pauper. The case will be res- 
tored to file by the learned Subordinate 
Judge and he will proceed withitin due 
course oflaw. No court-fee is payable to 
Government. Tae costs of this-appeal will 
abide the result. < | 

- Jackson, J.—I agree. The word ‘in- 
stituted’ in O. XXXIII, r. 1, Civil Proce- 
dure Code does not emphasise fhat the 
pauper must take action only at the begin- 
ning of the proceedings but.rather the pauper 
must be the institutor or the founder of the 
suil, 

Ne Application accepted. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1981 of 1931 
October 9, 1933 A i 
DALIP SINGH, d., rs 
GURDIT SINGH AND orarrs—P aint. F#s— 
APPELLANTS - 
>.: versus ` be ou 
BARU AND OTHERS — DEFENDAN T3 — 
RESPONDENTS. | 
Custom (Punjab)—Kupar Tahsil in Ambala Dis- 
trict—Sisters, if inherit in the absence of near 
collaterals—Lunjab Courts Act (V1 of 1918), s 4i— 


Certificate obtained only by one of the aprellants— 
Sufficiency of. ‘ - ; : 
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Under the custom obtaining in Rupar Tahail -of. 
ths Ambala District, sisters inherit-in the absence 
of near collaterals, 2. e., 5th degree collaterals ; 

Quere. ‘Whether under s. 41, Punjab Courts `’ 
Act, it is sufficient if certificate is obtained only by- 
one of the'appeliants. . i i obs 

S. C. A. from the decree of the District -- 
Judge, Ambala, dated August 22, 1931. - - 

Sardar Harnam Singh, fot:the Appellants... 

‘Mr... Tek Chand, for the Respondents. 

Judgment—A_ preliminary: objection: 
has been raised:that no appeal-lies as the: 
certificate was obtained after limitation, I 
find that only one -appellant Gurdit Singh 
applied.for certificate. The learned Dis- 
trict Judge condoned the delay in applying: 
for a certificate on the ground of illness.: 
This justifies Gurdit Singh’s appeal but-it 
does not. follow that the appeal - of the: 
other appellants is also - good, although > 
learned Counsel argues thats. 41 only de- 
mands a -certificate and each appellant 
need not obtain a certificate. I do not think 
this argument is correct but it is unnecessary . 
to decide this point asis is clear that the 
riwaj-i-am of Rupar Tahsil shows that sisters 
inherit in the absence of near collaterals, 
4. e. 5th degree collaterals. I see nothing 
to rebut the presumption that arises’ from 
the riwaj-i-am. I, therefore, repel this con- 
tention. It is ccntended that the- first 
judgment of the learned District Judge is 
res judicata as regards this point, but this 
is obviously nobeo, -I therefore dismiss the- * 
appeal- with costs, ay, ae e 

Nu . Appeal dismissed. 


PATNA HIGH COURT 
Criminal Appeal No. 120 of 1933 
June 20,1938. > 
“ ROWLAND, d: 4 
BANKEY LAL-—-APPELLANT - ~ 


VveTsSUs ' 
RAMPADARATH SINGH re 
+—RESPONDENT 

Civil Procedure Code (Act V of 1908), s.°189— 
Patna High Court General Rules and Circular 
Orders, Part I, Chap. I, rr. 18, 15--Sharistadar 
receiving afidavit-~Jurisdiction of Sharistadar— 
Criminal Procedure Ctde (Act V ‘of 1898), 8. 476— 
Proceedings under— Whether can be set-aside -for not” 
strictly conforming to the section. -.. + > eee. 

Under r 15, Chap. J; Part 1 of the Patna High 
Court General Rules and Circular Orders, District 
Judges have powerto appoint OCommi:sioners to 
administer dath on affidavits generally and without 
restriction toa particular area orclass of case. If 
the Sharistadar of the Munsif at a certain place 
is empowered by the Magistrate, he haga right to 
rec ive and attest affidavita in respect of appeals 
yending before that District Judge If, ! however 
the Sharistadar received the affidavit in exercise of 
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the powers conferred: on him ex officio by r, 13 
and of no other: powers, .then no doubt his juris- 
diction is limited to matters arising within and 
subject to the jurisdiction of the court of the 
Munsif. 

Section 476, Criminal Procedure 


making of a complaint. and. it requires thatihe 


complaint should be 5; preceded by afinding of the - 
court within -the meaning’ of that secticn: “But for! hi 
the High Court to sek aside the proceedings of the 


District Court merely: by” -reason of the absence 
from his order of‘theéxact words of the section 
would ‘be an over: refinement of iochnicality and 
might lead to a failure of 
Emperor (1) and- Surendra 
Charan Misra (2), referred to. > 
r. A. against an order of the District 


Judge; “Muzaffarpur, dated April 8, 1933. 


ath Jana v. ` Kumeda 


Messrs.: Manohar Lal and A. K. Mitra, 


for the Appellant. 


Syed Jafar Imam, The penne Govern-" 
ment Advocate assisted by Mr. M, Yasin 


Yunus, for the Orown, 

Judgment.—This is an appeal under 
s. 476-B of the Code of Oriminal Procedure 
from an order of the District'Judge of Muzaf- 


lant for an alleged offence unders. i19 of the 


Indian Penal Code said to have ‘been com 


mitted -in connection with a rent appeal 


pending im the ‘court of the said District” 


Judge. 


The apnea i is the servant’ of Babu 
Umashankar Prasad, who was plaintiff in the 
suit out of which, the appeal arose and-was 
the appellant inthe appeal. The respond- 
ent was one Rampadarath who happens to 
be a Head Constable, and „at the time 
relevant to the present prosecution, was 
employed in charge of the Company Bagh 
town outpost ‘in the District of Bhagalpur. 
The rent appeal which was presented on 
July 20, and registered- on July 26, 1932, 
was fixed for August 30, 1932, for appear- 
ance and notice’ was ‘directed: to issue on 
the respondent at his home address, village 
Gokhulpur_ in Hajipur Sub-division and 
Munsifi. The notice was delivered to a 
peon of Hajipur Munsifi for service, who 
returned it with a report that it had been 
served- personally on the respondent in 
village Gokhulpur.- The respondent not 
appearing on the" date fixed, the ‘District 
Judge called for proof. of service: and the 
appellant on September 12, 1932, swore an 
affidavit which was attésted by the Sharista- 
dar of the Hajipur Munsifi. > In the affidavit 
he alleged that: in ‘his presence the peon 
made ‘personal service on the respondent 
who refused to take.the notice and give a 
receipt. Eventually the respondent ape 
peared on November,.26, 1932, alleging. that 
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he had somehow éorte- i eee of thé; 


presentation of an, appeal: He put in his 


vakalatnama and atthe same time prayéd. 


“ that the prosecution of the appellant might 
Code contem- ` 


plates the recording, of a finding followed by the; 


be directed, On this, after calling on the 
appellant to show cause, the District Judge 


ım. 


has ordered a complaint to be filed against 


‘The majority of the grounds of appeal, : 
deal with matters of fact and are to the: 
effect that the respondent's contention that 


he was in Bhagalpur éngaged in his official 


duties on the date of the alleged service of l 


the notice on him should not have been 
accepted. These have not been seriously 
pressed. There is undoubtedly direct evit 
dence, and the question whether it is 
frue or not is for 
trial. 

There are, however, 
taken. The 


first is that which appears 
as the very 


last of the 


“That the affidavit alleged to have been sworn by 
the. appellant was at its best gratuitous and not 


receivable’ ia law as evidence being sworn before the’ 


sarishiadar of the Munsif's court.” 


The contention as 
obscure, butin argument it is urged that 
the Sar ishtadar of the Munsif's Court, Haji- 
pur, was under r. 13 at p. 7, of the High 
Court's Géneral Rules and Circular Orders 
an Ex Officio’ Commissioner of Affidavits 
only in respect of cases arising within and 
subject to the jurisdiction, of the Mufisif’s 
court of Hajipur and as in this cake the 
affidavit refers to an appeal pending in 


‘the Court of the District Judge, the Sarishta- 


dar of the Munsif's court Hajipur, had no 
authority to, receive and attest the affidavit 
and an affidavit sworn before him is not 
sucka declaration as is contemplated by 
s. 139, that is to say, a declaration which 
any Court of Justice is authorised by law tó 
receive as. evidence of any: fact. Learned 
Counsel: for the appellant had not at- first 
considered the effect of r. 15 at the sanie 
page which refers to the power vested in 
District Judges under cl, (c) of `s. 139 of 
the Code of Civil Procedure. District 
Judges have power to appoint Commissioners 
to administer oath on affidavit generally 
and without restriction to a particular area 
or class‘of case. 


“drafted is slightly 


consideration. at the’ 
two points of law’ 


Bn of” 


Whether the Sarishtadar 


of the Munsif of Hajipur .was generally. 


_ empowered in this manner by the District 


Judge does not appear onthe face. of the 
papers before me. ‘There is nothing ` in the 
petition of appeal to the effect - that he was 
not so empowered, If' there is such- an 
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order of the District .Judge, the matter ends 
there. If, however, the Sarishtadar, received 
the affidavit in exercise of the powers con- 
ferred on him ex officio by r., 18 and of 
nc other powers, then no doubt his jurisdic- 
tion is limited to matters arising within and 
subject to the jurisdiction of the Court of 
the Munsif of Hajipur, but it seems to me 
that the issue of process through the nazarat 
of the Hajipur Munsifi within the Hajipur 
sub-division and the territorial jurisdiction 
of the Hajipur Munsifi is a matter arising 
within and subject to the jurisdiction of the 
Munsif. 

“The second point is that there is no 
finding that it was necessary for the ends 
of justice to order the prosecution of the 
appellant and that the circumstances of 
this case do not warrant the order for pro- 
secution. In support of this ground refer- 
ence is made to the words of s. 476 of the 
Oriminal Procedure Code which enacts that 
when a court is of opinion that it is 
expedient in the interests of justice that an 
inquiry should be made into an offence of 
a certain kind, such court may record a 
finding to that effect and make a complaint. 
There isno doubt that the words of the 
Code contemplate the recording of a finding 
followed by the making of a complaint. 
Tn cases where no such finding has been 
recorded the Appellate Coiwt may beleft in 
doubt as to whether the court of first 
instance has really applied its mind to 
the question whether it is expedient in the 
interests of justice that there should be a 
prosecution. Such a case came before 
the Calcutta High Court in Keramat Ali 
v. Emperor (1). The learned Judge said: 

“1 look in vain for any recorded finding to the 

. effect that ‘it is expedient in the interests of justice 
that an enquiry should be made, inta the offence 
in this case. As the learned Sessions Judge has 
not recorded that finding, 1 do not feel it incumbent 
on (me to assume that he properly considered this 
matter and came to a right conclusion. In my 
judgment, the case is not one which appearsto me 
from a mere existence of contradiction to require, in 


se ree of justice, that an enquiry should be 
made, 

His Lordship allowed the appeal and 
quashed the proceedings, This case was cited 
in Surendra Nath Janay. Kumeda Charan 
‘Misra 126 Ind. Cas. 416 (2). In this case the 
order of the District Judge was set aside 

-on the ground of the proceedings of the 
District Judge’ being defective, The 
Judges of the’ High Court did not them- 
selves examine the facts and expressed 

(1) 113 Ind. Oas. 842: 55 O 1312. A IR 1923 Oal 
‘862; Ind. Rul, (1929) Oal, 151; 20 Or. LJ 221. 

(2) 126 Ind. Oas. 416; 51 OLJ 208; AIR 1939 
Cal, 352; Ind. Rul. (1930) Oal, 736. - h 
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no opinion that a prosecution was 
undesirable as had been substantially 
done by the learned Chief Justice in the 
case of Keramat Ali v. Emperor (1). In 
the case before me, the learned District 
Judge has, it istrue, not recorded a find- 
ing following the precise words of the 
section as in my opinion he should have 
done to place his proceedings in the 
strictest literal conformity with the law but 
has stated his conclusion in the following 
terms: 

“It appears to me that the affidavit in question is . 
false and fraudulent and the petition should be. 
allowed.” 
` The petition was, of course, the petition — 
to direct a prosecution. It seems to me that” 
to set aside the proceedings of the District 
Judge merely by reason of the absence 
from his order of the exact words of the 
section would be an_ over-refinement of 
technicality and might lead to a failure 
of justice. On the other hand it would 
be of no use to remand the case; to the 
District Judge for coming to a finding 
within the terms of the section as has 
sometimes been done, for the opinion record- 
ed bythe District Judge isto all intents 
and purposes sufficiently- clear, Nor am 
I ofopinion that the District Judge has 
used his discretion wrongly. It is too easy 
to cause house service of a process to be 
effected-or even to cause service to be sup- 
pressed. and to procure a false report of 
personál service and such offences which are 
known to be common are difficult to detect 
and prove. 

In my opinion the appeal must fail and 
it is dismissed. 

N. Appeal dismissed. 


pa 


LAHORE HIGH COURT 
First Civil Appeal No. 286 of 193 
October 30, 1933 
ADDISON AND CURBIE, Jd. 
LAL SINGH- Petrrionzrs—APPELLANTS 


VETSUS 
MANGAL SINGH AND oraeas—OssecToRs 
— RESPONDENTS 
Sikh Gurdwaras Act (VIII of 1925), 8s. 7 (8), 8, 
15 -Order declaring an institution as Gurdwara 
Application by person not party to proceedings to 
review order after limitation—Maintainability 


of. 

hero the Sikh Gurdwaras tribunal has passed an 
order declaring an institution asa gurdwara, the 
claim of another person not a party to the original 
proceedings can be entertained only if it is preferred 
within ninety days of the publication of the noti- 


‘fication -ùnder s. 7 (3), Sikh Gurdwaras Act and it is 


impossible for the Tribunal to review their order on 
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tle application of a person who was not a party to 
the original proceedings and whose right to object 
was barred by limitation under s, 8 of the Act. 
The case having ended, the provisions of s. 15 of the 
Act cannot be utilised. ; 

F. C. A. from an order of Second Gur- 


dwaras Tribunal, Lahore, dated Novem- 


ber-12, 193], 
: Mr. Din Dayal Kapur, for the Appel- 
ant, - be 


Mr.-Bhagat Singh, for the Respondents. 

- Currie, J—A number of persons pre- 
ferred a petition unders. 7, Sikh Gurdwaras 
Act, asking thatthe institution known as 
Dera ‘or Gurdwara Kutti, situate in 
village Raqba Tahsil Jagron should be 
declared a Sikh Gurdwara. The usual 
notification was published under. s. 7 (3) 
of the Act and in reply one Mangal Singh 
presented -a ‘petition under s. 8, objecting 
to the notification of the institution as a_ 
Sikh-Gurdwara.. On the day fixed for the 
hearing of the petition, Mangal Singh 
stated before the Sikh Gurdwara Tribunal. 
that the institution was a Sikh Gurdwara 
and that he- had no objection if it was so” 
declared. One -of the original petitioners. 
accepted this statement and agreed that, 
Mangal Singh. should -be retained as a 
hereditary office-holder. Accordingly the’ 
Tribunal granted. a decree on July 27, 
1931, declaring that.the Gurdwara “Kutti” 
Mauza Raqba was a Sikh Gurdwara.. 
Subsequently the present appellant, Lal. 
Singh ` on -October 24, 1931, presented 
a petition before the Tribunal, claiming 
that he wasthe real office-holder of the 
institution and had been in ignorance of the 
claim preferred to it and that Mangal Singh, 
the -original petitioner, was merely a 
servant of the institution. He urged 
that the institution was, a Dera of Nid- 
mala Mehaman Shahi and not a Sikh 
Gurdwara. We asked that the case should 
be restored and previous proceedings 
cancelled as‘they were based on fraud 
practised on the court. This petition was 
dismissed by an. order of the Tribunal, 
dated November 12, 1931. Against 
that order the present appeal has been 
preferred. ` 

Now, itis clear that the claim on behalf 
of Lal Singh could have been entertained 
by the Tribunal only if it. had been pre- 
ferred within ninety days of the publica- 
tion of the notification under s. 7 (3). It 
was obviously impossible for the Tribunal 
‘to review their order on the application 
‘of a person who -was not a party to the 
original proceedings and whose right to 
object was.. barred , by limitation under 
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s. 8 of the Act. Mr. Din Dayal Kapur has 
been unable to explain: under what provi- 
sions of law the appellant’s | application 
could have been entertained bythe Sikh 
Gurdwara Tribunal. Obviously the ‘case 
having ended, the provisions of s. 15 of the 
Act. could not be utilised. In my judg- 
ment, therefore the application was rightly. 
dismissed and I would dismiss the appeal 
with costs, _ aa 

Addison, J.—I agree. < 

v. g? Appeal dismissed. 


ran waman agan 
|| 


ALLAHABAD HIGH GOURT 
Second Civil Appeal No. 1380 of 1930 
November 6, 1933 
_ KENDALL, J. 
DEOTA DIN SINGH—DEFENDANT — 
: APPLLUANT 
r | h VETSUS 
RAJ a “SINGH AND 
ANOTHER — PLAINTIFFS — REsp ITS, 
Evidence Act (I of 1872), s, le = Matak ah MA 
ditions for operation of the doctrine—Both parties 
aware of the circumstances and making temporary 


arrangement for mutual convenience —Esto i 
operates. ‘ mE 


Inorder to operate as an estoppel under 
the Evidence Act three conditions must be filfilied : 
(1) There must be a representation made by ` the 
opposite party with a view to cause belief, (2) that 
representation should have been believed under such 
circumstances that its falsity could not be ascertained 
in spite of due diligence, and (3) actions arising out 
of such belief. Where both parties are aware of 
the circumstances and merely make a temporary 
arrangement for their mutual convenience, estoppel 
will not operate in respect of the arrangement 
Sri Ram Singh x, Baldeo Prasad 1), relied on, i 


S. C. A. from a decision of the Second 
Additional Subordinate Judge, A 
dated August 2, 1930. KEREN 
i Ma: Shiva Prasad Sinha, for the Appel- 
ant. nE 

Messrs. G. Agarwala and Kartar Narai 
Agarwala, for the Respondents. ne 


Judgment.—The ` plaintiff-respondents 
sued for the possession of'an 18 ganda share 
in a zemindari property and the defendant- 
appellant contested their @laim to that 
share. Both the courts decided that as a 
result of a partition the plaintiffs were 
entitled to that-share, and this is a deci- 
sion of fact. The question that has’ com- 
plicated the proceedings, however, is one 
arising from a deed of compromise executed 
by the plaintiffs’ father in 1920, Tt appears 
that there had been some dispute’ in the 
Revenue Courts between the plaintiffs’ 
father and the defendant, ‘with the result 
that the parties agreed: that the plaintiffs’ 
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father should admit the right of ownership 
of the defendant in respect of a 4 anna share 
in the mahal and in consideration of this 
admission, should continue to cultivate the 
sir plols appertaining to the said share. 
It was part of the defence ihat as the 
plaintiffs’ father had admitted the right 
of ownership of the defendant in respect 
ofa4 anna share, the son could not now 
claim the share in suit, which appertained 
to that 4 anna share. 

In the trial Court it was held that the 
plaintiffs’ father could not transfer any 
property by way of compromise as the pro- 
perty was ancestral, and this also was the 
view of the lower Appellate Court. It may 
be said here that it is clear that a transfer 
of this property would not have required a 
registered deed as the property itself was 
valued at ‘Rs. 20 in the plaint. If no other 
consideration had been taken into account 
and the property had been the property 
of the plaintiffs’ father a transfer by ex- 
change could have been effected by an agree- 
ment such as the deed of compromise which 
is in evidence in this case. 

It has been argued in second appeal that 
although the father and sons were mem- 
bers of a joint family and the property 
concerned must be regarded as joint family 
property, yet as the property was trans- 
ferred by the deed of compromise in 1920, 
it was for the plaintiffs to prove that the 
compromise is not now binding on them, 
that is-to say, they had to show that it 
was not for legal necessity. The question 
of legal necessity does not appear to have 
been considered in the courts below owing 
tothe form in which the suit was framed. 
Jt was suggested on the part of the defen- 
dant that the decision of the Revenue Court 
based on the compromise would operate 
as res judicata, or that the plaintiffs’ were 
estopped from resiling from the agreement 
entered into by their father. 

It appears to me, however, that this deed 
of compromise cannot be said to be a trans- 
fer at all. It was entered intoin the course 
of a revenue proceeding, and the effect of 
it was merely this that for the purposes of 
that proceeding, the status quo was to con- 
tinue. It did not purport formally to 
transfer the property from one to the. other, 


and that being so, the question of legal- 


necessity could not arise at, lhat time and 
has, in fact, never arisen. The arrange- 
ment made must be regarded as a purely 
temporary arrangement for the purposes of 
the Revenue Courts, That being so, it can- 
not be said that the plaintiffs-respondents, 
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who have been found to be the owners of the 

property in suit, are debarred from claiming 

that property by a temporary arrangement ` 
made by the appellant with their father for 

what may have been purely temporary 

consideration. It has been suggested that 

the plaintiffs are estopped, but from the 

way in which I have interpreted this docu- 

ment, ib must follow that no question of- 
estoppel will arise, and if the plaintiffs are 

put into possession of the property for which 

they sue, it will be open for the defendant- 
appellant to eject their father from the 

plots which he has been cultivating as a 

result of that arrangement. In the case of 

Sri Ram Singh v. Baldeo Prasad (1), a 

Bench of this court has held that in order 
to operate as an estoppel under s. 115 of 

the Evidence Act three conditions must be 

fulfilled : : 

(1) There must be a representation made 
by the opposite party with a view to cause 
belief. f 

(2) That representation should have been 
believed under such cireumstances that 
its falsity could not þe ascertained in spite 
of due diligence, 

and (3) Actions arising 
belief. 

In the present case, both parties were. 
perfectly aware of the circumstances and 
merely made a temporary arrangement 
for their mutual convenience. 

The: result is that the appeal fails and is 
dismissed with costs. 

Note.—An application was made for leave 
tomake an appeal under the Letters Patent, 
but in my opinion there is no question of 
general importance arising inthis case that 
would justify me in giving the necessary 
certificate and permission is, therefore, 
refused, 

N. Appeal dismissed. 

(1) 133 Ind. Oas. 552; A I R 1932 All. 643; (1932) 
A LJ 605 Ind, Rul. (1932) All. 444; 16 R D 450; LR 
13 A 225 Rev. | : 


out of such 


E RANGOON HIGH COURT . 
Civil Miscellaneous Appeal No. 239 of 1932 
June 29 1933 
Das AND DUNKLEY JJ. 


“PATNALOO APPALSWAMY — APPELLANT 


- versus 
ELLAMANCHILLI MOOSALAYA—Res- 
; - PONDENT. 

Hindu Law—Adoption:.by widow —Consent of 
sapindas—No sapindas living—Consent, whether 
necessary. x 

Under the Hindu Law even where consent of the 
sapindas is necessary, if there are no sapindas of 


` 
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the husband living at the time of the adoption the 
widow hasan unrestricted power to adopt. Sri 
Balusu Gurulingaswami v. Sri Balusu Ramalaksham- 
ma (ljand Krisinayya v. Lakshmipathi (2), referred 
to. 


O. M. A. against an order of the District 
Judge, Amherst dated November 8, 1932. 
Mr. R. J. Jaganathan, for the Appellant. 
Mr. C. K. Tambe, for the Respondent. 
Das, J.—In this case the appellant claim- 
ing to be the adopted son of Patnaloo 
Appalswamy and Patnaloo Ramana, ap- 
plies’ for letters of administration to the 
estates left byPatnaloo Ramana. It ap- 
pears that Patnaloo Appalswamy died about 
15 years ago, that his wife, Patnaloo Ra- 
mana, after his death adopted the appellant, 
and that she died recently leaving some es- 
tate, The District Judge has found that the 
appellant was adopted by Patnaloo Ra- 
mana, butthat she did not obtain the 
consent of any other person and that in 
Burma there is no custom having the force 
of law allowing an unauthorised adop- 
tion by a Hindu widow. The first question 
to consider is whether a Hindu widow 
coming fromthe Madras, Presidency can 
adopt after the death of her husband; and 
if so, is it necessary to obtain one’s con- 
sent before she can adopt? Their Lord- 
ships of the Privy Council in the case of 


Sri Ealusu Gurulingaswami v. Sri Balusu — 
Ramalekshamma (1) at p. 408* laid down the 


law as follows: 

“In Madras it is csatablished as the learned 
Judge Muthusamy Ayyar shows, that, unless there 
is some express prohibition by the husband, the 
wife’s power, at least with concurrence of sapindas 
in cases when that is required is co-extersive with 
that of thehusband. That is certainly the simplest 
rule and it seems to their Lordships most consistent 
with principle.” 

In this case there is nothing to show 
that as regards the community to which 
the plaintiff belongs, the consent of the 
sapindas is necessary. Moreover, if ihe 
consent of the sapindas was necessaty be- 
fore the widow. could validly adopt, there 
is no evidénce:. before usto show thatthe 
husband had any sapindas living at the,” 
time when ‘she adopicd the plaintiff. So 
even if the consent of the sapindas were 
necessary before the widow could adopt, 
such consent cannos-be nécessary when. 
there areno sapindas living, end I am’: 
quite clear that a ‘widow in such’ circum- 
stances has the sanie . powers to adopt as 
her husband had in -hislife tinier I egtée - 
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had, as a matter of fact .been adopted 
by the widow. That being so, the adop- 
tion of the appellant “must be considered 
to be valid, and the appellant will be the 
sole heir of Patnaloo Ramana, and, as 
such, entitled to‘ letters of. administration. 
The order of the District Court is set aside, 
the letters of administration granted to 
the respondent will be revoked and lettérs 
of administration will be granted to the 
appellant on his giving the usual security. 
He will get his costs, three gold mohurs, 
from the respondent in each court. 
Dunkley, J.—I am of the same opinion 
as my learned brother .and agree that this 
appeal must succeed. It is ddmitted that 
the deceased Ramana under her personal 
law had power to adopt a son with. the 
consent of her husband’s sapindas but it 
has been heid by their Lordships of the 
Privy Council in the case of Kristnayya 
v. Lakshmipathi that this consent. ` 
“dces not mean that the consentof a near sapinda 
who is incapable of forming a judgment on the mat- 
ter, such as a minor or a lunatic is either sufficient 
or necessary nor does it exclude the view that where 
a near relative is clearly proved to be actuated by 
corrupt or malicious motives his dissent may be 
disregarded. Nor does it contemplate cases where 
the nearest sapindas happens to be in a distant 
country, and it is impossible without great difficulty 


to obtain his consent or where heisa convict or 
suffering a term of imprisonment.” 7 


Itis a plain corollary of this decision that 
where there are no sapindas of her deceas- 
ed husband living at the time of the adop- 
tion, the widow has an unrestricted power 
to adopt. Now, in the respondent's cross- 
application for letters of administration 
in this case he gave the relatives of the 
deceased at the time of her death as a 
grand-daughter and himself. He is the 
son-in-law. Consequently, on his own show- 
ing, there were no-sapindas of the de- 
ceased’s husband living at the time of her 
death. Moreover in 1929 when the deceased 
Ramana applied in the District Court of 
Amherst for’ Létters of” Administration to 


“her husband’s estate ( Miscellaneous Case 


No. 104-4 ,0f 1929), she said that the only 
relatives "of “her husband surviving him 
were “herself; {he Widow, and the grand- 
daughter mentioned by the respondent in 


- his application in this case. 


Appeal allowed. 

1920 P O44a7I A 
: 385; 25 
OWN 905; 39 ML J10, 28ML T70;]2 LW 695 


12) 56Ind. Cas 391; AIR 
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(1) 22 M £93;.21 A 46); 23_ LA. 113; 7 Sar. 350 
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CALCUTTA HIGH COURT 
Second Civil Appeal No. 2828 of 1930 
May 2, 1933 
MALLIK AND JAOK, Jd. 
DEBENDRA KUMAR DUTTA— PLAINTIFF 
~~APPELLANT 


i TETSUS 
PRAMADA KANTA. LAHIRY AND OTHERS 
—DEFENDANTS— RESPONDENTS : 

Civil Procedure Code (Act V of 1908), s. 11— 
Competent to iry ‘the subsequent suit’—Interpretation 
o0f— Record of Rights— Foundation of entry found 10 
be rotten—Presumption arising from entry— Whether 
rebutted. ' : 

The expression ‘competent to try the subsequent 
suit’ in s 13, Civil Procedure Code, means ‘compe- 
tent totry the subsequent suit if brought at the 
time the first suit was brought’. Gopi Nath v. 
Bhugwat Pershad (1), referred to. 


Where it appears that the foundation of an entry - 


in the Record of Rights is rotten, the presump- 
tion arising: from the Record of Rights will be 
more than rebutted. < 
S. 0. A. from appellate decree of the First 
Class Sub-Judge, Mymensingh, dated 
June 16 1930. am 
i Mr. Birendra Kumar De, for the Appel- 
ant. 
Messrs. Basak and Jatindra Nath Sanyal, 
for the Respondents. 


"Mallik, J.—This appeal arises out of a 
suit for declaration of plaintiffs’ title to 
and recovery of possession of some plots of 
land on the allegation that the land in 
Schedule I which comprises four plots was 
held by the plaintiff as part of a permanent 
tenure under defendant No. 1 and thatthe 
land in Sch. 2 which comprises 2 dags 
was held as a Brohmottar in defendant 1's 
zemindary. The defence was that the 

` plaintif had.no title to the lands in suit 

and the lands appertained to the zemindari 
of ‘defendant No. 1 and that the suit was 
also barred by res judicata, there having 
been two suits in the year 1913 being 
Suits Nos. 2503 and 2504 whereit had 
been held that the plaintiff had no per- 
manent tenure or Lakheraj as alleged now. 
The first Court gave a decree to the 
plaintiff. This decision on appeal was 
reversed by the lower appellate Court, 
the learned Subordinate Judge holding 
that the suit was. barred by res judicata 
and also that the plaintiff had no title 
and had never been. in possession of ihe 
jands at any time within twelve years -of 
. the’ suit: The plaintiff has appealed to 
this Court, ` 

The first contention on behalf of the ap- 

pellant before us was thatthe learned 
Subordinate Judge was wrong on the 
res judicata point, It was said that the 
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plots of land in the litigation of 1913 
were not the same asthosein the present 
suit and that the court that had tried the 
suits in 1913 had no jurisdiction to try. 
the present suit and therefore was not a 
competent Court. It is true that the plots. 
of land in the two litigations are not 
the same, but in the previous suit one 
substantial point that arose and that was 
decided was whether the plaintiff had any 
permanent tenure or Lakheraj to which he 
alleged the plots in question in that litiga- 
tion appertained and it is on the same al- 
legation, namely, that the plots in question in 
the present suit appertained to the same 
permanent tenure or Lakheraj that the 
present suit for title and possession was 
instituted. In these circumstances it is 
immaterial for res judicata purpose that the 
plots of landin the present suit were not 
identical with the plots in the previous 
suit. Then as regardsthe other point in 
connection with the res judicata question it 
was said that the court which decided 
the suit in 1914 hadno jurisdiction to try 
the present suit, inasmuch as the value of 
the property in thepresent suit was over 
Rs. 1,000 which was beyond the pecuniary 
‘jurisdiction of the Munsiff who heard the 
1913 suits. Having regard to the words 
“competent to try the subsequent suit’ 
as they are to be found ins. 11, Civil 
Procedure Code, one would -be inclined to 
think that this contention is not without 
some substance. But in more than one 
decision, among which I may mention 
Gopi Nath v. Bhugwat Pershad (1) there has 
been a judicial interpretation of the ex- 
pression “competent to try the subsequent 
-Buit as it is to be found in-s. 11 and that 
interpretation is ‘competent to try the 
subsequent suit if brought at the time the 
first suit was brought.” It is no doubt 
-true hat the landsin the present litigation 
have been valued at a figure .more than 
Rs. 1,000. But the land in the previous 
litigation had been valued only at Rs. 550 
and the learned Subordinate Judge found 
that the area of the landsinthe previous 
suit was more than 3 aras whereas the 
area of the -lands in the present ‘suit is 
less than 3 aras and the- quality of the 
lands in the two. suits-is not’ different. 
The decision in the . 1913 -litigation 
therefore-in my opinion ‘did operate as 
res judicata in the presentsuit. ~=.. | 
On the question of title also the lower 
appellate Court. held against the plaintiff 
and in my. judgment held so rightly. To 
(1) 10 O 697, ge en Agee 
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establish his title tothe land the plaintif 
filed some documents, Nos. 5, 6, 7 to 7g and 
19. The lower appellate Court could place no 
reliance on these documents. It is true that 
the learned Subordinate Judge in reject- 
ing those documents gave no in- 
dependent reason of his own for doing 
so and only mentioned the fact-tHat thay 
had been disbelieved by the two Courts 
in the 1913 litigation. But he evidently 
accepted the same view as regards these 
papers and himself held that no reliance 
could be placed on them. `The plaintiff 


no doubt had the entry in the finally pub-- 


lished Record of Rights in his favour. 
But the entry in the Record of Rights 
together with the proceedings before the 
Revenue Officer as evidenced by Ex.” 8 
would show that the only foundation’ of 
the entry was some Dakhilas. If that 
foundation is found to be rotten, the 
presumption arising from the Record ‘of 
Rights would be more than rebulted. In 
the present case that foundation has been 
found to be rotten. The Courts in the 
litigation of 1913 have found that founda- 
„tion, namely the Dakhilas, to be not 
genuine and that view has been accepted 
by the learned Subordinate Judge in the 
present case. 

On the question of possession also the 
plaintiff's case was bound to fail. The lower 
appellate Court has found as a fact that 
the plaintiff was never in possession of the 
lands at any time within 12 years of the 
institution of the suit. This finding was 
assailed before us on the ground that the 
learned Subordinate Judge in coming to 
“this finding had overlooked the entry in 
the Record of Rights. A perusal of the 
judgment of the lower appellate Court 
would not however bear out this conten- 
tion. The learned Subordinate Judge in 
considering the evidence of possession 
clearly mentioned thit the disputed lands 
had been entered in the name of the 
plaintiff. The plaintiffs case was in my 
` judgment, fit to be dismissed, on more 
than one ground. The appeal is therefore 
dismissed with costs. . | 
Jack, J. -I agree. 

N. Appeal dismissed. 
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LAHORE HIGH COURT 
Criminal Revision Petition No. 189 
July 13, 1933 
ADDISON, J. ` 
Musammat SHANNO DEVI AND 
ANOTHER—PETITIONERS 


Versus 
DAYA RAM—Opposirs Parry. 
Criminal Procedure Code (Act V of 1898), ss. 488, 
499—Boy below 18-—Whether can be considered a 
child—College boy unable to maintain himself—Right 
to maintenance—-Chanye of circwmstances—Right of 
parties to move the Magistrate. 
A boy below 18 years of age can be considered a 
child so long as he isnot able to maintain himself, 
A boy can ask for maintenance from his parent so 
longasheis unable to earn his own living, even 
though that inability results from his taking an 


educational course provided the said educational 


course is not being undergone with the, object of in- 
flicting upon the parent the burden.of mainten- 
ance. ù E \ 4 p 

` The parties to a maintenance order can always 
move the Magistrate again when there is. a change 
of circumstances, ` 4 


Mr. J. N. Aggarwal, for the Petitioners. 

Mr. Har Gopal, for the Opposite Party. 

Report.— On October 18, 1930, Sardar 
Sewa Singh, Magistrate, First Class, Simla, 
passed an order under s. 490, Criminal 
Procedure Oode, granting maintenance to 
Musammat Shanno-Devi, wife of Daya Ram 
Sehgal at Rs. 75 per mensem and Abnash 
Chandar, the son of that couple at the rate 
of Rs. 35 per mensem. A sum of Rs, 175 
was paid to the son and nothing was paid to 
Musammat Shanno Devi in pursuance of 
that order. On May 3, 1932, Daya Ram 
applied to Mr. Webb, Magistrate, First 
Class, Simla, the successor of S. Sewa 
Singh that the said order of S, Sewa Singh 
be cancelled and the applicant absolved 
from all liability thereunder. 

The grounds taken by Daya Ram were that 
he had been retrenched on February 1, 1932 
that he had to maintain another wife, four 
minor children, one widowed mother and a 
school going brother, that his pension was 
Rs. 48 per mensem only, that Musammat 
Shanno Devi was working as a Principal 
of the Kanya Maha Vidyalaya, Jullundur, 
and quite ableto maintain herself, that the 
son Abnash Chandar was being educated 
by her (his mother) that he had completed 
his 16th year and that he could not come 
within the term of child as mentioned in 
s. 488, Criminal Procedure Code. He fur- 
ther pointed out that Mr. Malan, District 
Judge, in his judgment dated April 14 
1925, in a suit between the parties had 
held that the parties were living apart by 
mutual consent, that Musammat Shanno 
Devi had been persistently refusing to re- 
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turn tothe. applicant's house, and that she 


was not therefdre entitled to any mainten- | 


ance. Hé also. pointed out that he was an 
undischarged insolvent. 

Mr. Webb held that S. Sewa Singh's 
order was passed in ignorance of “the 
judgment ‘of Mr. Malan, District Judge, 
where it was held that the parties had 
been living apart by. mutual agreement and 
‘that the, order was not therefore good in 
law. HexthHen found that apart from this 


‘aspect of the. case, the change in the,circum- `` 
had been génuinely paid: 
‘Counsel has no doubt pointed that the oath 
‘of Daya Ram stands unrebutted, but a wife 
~“ who is apparently: not in the. house cannot 
“be supposed to know the fate of that money 


stances of the applicant in consequence of 
his retrenchment from . service justified 
the reduction of the.maintetiance grant. to 
zero, or in other words- to a cancellation of 
the order of 5. Sewa Singh. ` 

Musammat Shanno and her son have. now 
come up with a petition. for revision, from 
“thé order of Mr. Webb. The grounds are 
that S.- Sewa Singh was fully aware of Mr. 
“Malan’s order, that Mr. Malan's order should 
not have been taken into, consideration by 
Mr. Webb, because the plea. of. separate 
living by mutual agreement. had been 
duly disposed of by S. Sewa Singh against 
the husband, that the husband, had. him- 
‘self pleaded that the first agreement which 
was referred to by Mr.. Malan had been 
‘superseded by the subsequent- ‘agreement 
‘to live jointly and that. he, took his stand 
on a subsequent ‘agreement of. a. date 
‘three years previous to the proceedings 
‘before S. Sewa Singh and that. that plea 
too had been overruled by 8. Sewa Singh 
as unproved, I am ‘distinctly of opinion that 
Mr. Webb had no business to find, fault 
with and revise the order of 5. Sewa Singh 
on any grounds which could. have been 
taken by the husband before that officer 


in the proceedings then. pending. Sardar _ 


Sewa Singh’s order- must be respected ab 
‘a final ‘order and Mr. Webb would .be 


- competent only .to make such changes as . 


would be justified by, the subsequent acts 
and conduct of the parties. It is therefore 
unnecessary for me to go into, the cireum- 
‘stances of the parties before the date of 
'S. Sewa Singh’s order. 

_ The real point is whether the retrench- 
ment of the husband from. service justified 


a cancellation of the, order. I would take. 


the, facts as they existed at the time. of the 
proceedings before Mr. Webb and would 
not allow my mind to. be influenced by 
any change for the better that has. since 
‘happened in his circumstances although 
it is admitted before me that Daya Ram 
has been, re-employed by the Government 
on a temporary job carrying. a salary ‘of 
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Rs. 75 p, m., in addition to the pension of 
Rs. 24 a month; At the time of the proceed- 


ings before Mr: Webb, Daya Ram Had a 


24 a month, Rs. 1,500, 
4,000, commutation 


pension of Rs. 
gratuity money,’ Rs. 


“money of half of his pension, Daya Ram 
| however, explained in ihe witness box that 
-he had spent the last two items in paying 


off his creditors, But he never realised 
that it was his duty not to rely merely. upon 


‘his own oath, but to establish* to the satis- 
‘faction ‘of the court that genuine creditors 


His learned 


and could not be blamed for not producing 
any rebuttal of the husband's own oath. 
The fact that the husband did not muster 


_ap-courage to’ summon the creditors to 


swear to the genuineness of debts and to the 


-genuineness of the payments must certain- 


ly go against him. It is urged that those 
payments were made during the pendency 
of those proceedings and those payments 
I can- 


not understand’ this- reasoning. The pay- 


‘ments were made either before or after the 


evidence. If before the evidence, witnesses 
should have been examined ‘in court. If 


_ afte the evidence, that would rather throw - 


upon the husband the still more im portant 


“duty of making such payments to -the 


satisfaction of orin the very presenéé of 
the court. In any case, it was up" ‘to the 


husband to have applied, for an oppertunity 
_to prove these payments. by independent 


evidence. i 
Now we know that Daya Ram has one 
wife Musammat Shanno Devi and one child 
Abnash Chandar aged about 16, another 
wife and four children who are still living 
with him. These children area son aged 7, 


- another sonaged 2 a daughter aged 5 and A 


another daughter aged 34." A motherand a 


brother arealso living with him. The brother 


is 17 years old and_ he is now independent 
because heis admitted to be working in 
a shop at a salary of Rs. 25 per mensem. 
In any case the brother cannot legally 
count in these proceedings: as he -is not 
entitled to maintenance from his brother. 
Musammat Shanno Devi is getting a salary 
of Rs. 50 per mensem. She is the Prin- 
cipal ofthe Kanya Maha Vidyalaya and her 
expenses incidental to her office are bound 
to be considerable. She, it is admitted, 
We can 
very easily realize her claims against her 
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husband uuder such circumstances, The 
low finances of the husband may require 
alteration of the order, but not its cancel- 
lation. .1 would reduce her maintenance 
grant to Rs, 5 per mensem only under 
the present circumstances, this with the 
object of keeping alive the distinction 
between the cancellation of the order and 
the alteration of the order. This husband 
does appear to have chances of getting 
better service (he has in fact got better 
Service since Mr. Webb's order was 
passed) and his wife must be placed in a 
position to share his later prosperity. l 
The dispute about the son's right to get 
maintenance involves certain legal points. 
It is first urged that the boy who is about 
16 years old is not a child. In Bhagat Singh 
v. Emperor (1) it was held that the word 
“child” in s. 488, Criminal Procedure Code, 
simply means son or daughter without 
reference ‘to age, so long as he or she is 
not able to maintain himself or herself. 
In Krishnaswamy Iyer v. Chandravadana 
(2) the word was defined as one who has 
not attained the age of majority. The 
boy is admittedly below 18 and he could 
be considered a child so long ashe is not 
able to maintain himself. Daya Ram's 
Counsel refers me to Abdul Rahim v. 
Ma Shwe May (3), where it was’ held that 
a father is not bound to keep a boy 
in school and that the maintenance asked 
for under s: 4 8, Criminal Procedure Uode, 
would not confer upon the child the right 
to better his prospects by staying in the 
school ‘at the expense of his father... This 
ruling isa very brief‘ one and’ does not 
throw light’on the position of parties and 
the suitability of the education to the posi- 
tion in life of the parent. Thére is no 
authority cited on the other side, but. it is 
stressed that a Khatri boy, son of a Govern- 
ment servant wh») has once held a very 
respectable position in a Government office 


cannot be expected to go out into the ` 


world and siart as a coolie simply because 
he can work. as a coolie, that he should be 
held entitled to educate himself to a 
standard which would give him the same 
chances of honourable work as his father 
had got. f 

The true legal position seems to me to 
be that a boy can ask for maintenance 
from his parent so long as he is unable 

(1) 6 Ind. Oas. 960; 11 Or. L J 427; (8 PWR 
1910 Or ; 

(2) 20 Ind. Oas. 1005: A IR 1914 Mad, 594. 37 M 
+65; (1913) M W N 695; 14 ML T 224; 25 M LJ 349; 
14 Or L J 525 ' 

(3) 73 Ind. Ọas. 334; A I R 1923 Rang, 45, 
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to eam his own living, even though that 
inability results from his taking- an educa- 
tional course provided the said education- 
al course is not being undergone with the 
object of inflicting upon the parent the 
burden of maintenance. The education 
which the boy is receiving is the ordinary 
College education such asa boy of these 
parents would every time, receive as the 


minimum. It is.urged that the father can- 


not afford that. But this is certainly a 
disingenuous position taken up‘ ‘by the 
father. He hasa fund of Rs. 5,500; such 
a fund would be in the ordinary course of 
things utilized by the father for his son's 
education. The boy need not be ostracis- 
ed by the father on account of his mother’s 
unpleasantness with the father. I will 
therefore hold that the boy is unable to 
earn his own living. É 

It is true thatin criminal law mainten- 
ance would not include the cost of College 
education. I will not grant him therefore 
any portion of such cost, I will give the boy 
only diet and clothes. This would certainly 
justify Rs. 20 per mensem considering 
the current income and the fund of Rs. 5,500 
that the father is possessing. I therefore 
forward the case to the High Court with 
the recommendation that the petitioner 
Musammat Shanno Devi should get Rs. 5 
per mensem till further order and Abnash 
Chandar Rs. 20 per mensem till he gets to 
the age of 18 or gives up education which- 
ever happens earlier. 

. Order.—I set aside the order of the Ma- 
gistrate, First Class,and substitute the order 
recommended by the learned Sessions 
Judge. The parties can always move the 
Magistrate again when there is a change 
of circumstances. 

N. Reference accepted. 


ALLAHABAD HIGH COURT 
Givil Revision Case No. 339 of 1933. 
October 24, 1933. i 
KENDALL, J. 
Lala BASANT LAL—DEFENDANT— 
APPELLANT | 
versus: 
Musammat CHIRANJI— PLAINTIFF 

: — OPPOSITE PARTY. 

Civil Procedure Code (Act Viof 1908), s. L41, 
0. IX—Agra Tenancy Act (III of 1926), s. 271—Issue 
sent to Civil Court by Revenue Court—Ex parte 
decision of issue—Application to set aside ex parte 
decision—Jurisdiction of Civil Court to entertain. 

“A Qivil Court to which an issue has ben sent 
by the Revenue Oourt for decision under ' s. 271, 
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Agra Tenancy Act and which bas decided that issue 
ex parte, has jurisdiction, under the provisions of 
s. 141 and O. IX, Civil Procedure Code, to entertain 

“an application for the setting aside of the ex parte 
_decision and io decide the issue onits merits. 
Thakur Prasad v. Fakir Ullah (1) and Sarat Krishna 
Bose v. Bisweswar Mitra (2), referred to, 

©. R. against an orderof Munsif, Agra, 
dated May 11, 1983. 

Mr. P. M. L. Verma, for the Appellant. 

Mr. Jagdish Swarup, for the Respondent. 

Judgment.—The question that has 
arisen in this application for revision is 
whether a Civil Court to which an issue 
has been sent by the. Revenue Court for 
decision under s. 271 of the Agra Tenancy 
Act, 1926, and which has decided that 
issue ex parte has any jurisdiction to 
entertain an application for the setting 
aside of the ex parte decision and to 
decide the issue on its merits. The facts 

‘are fully given in the order ot the learned 
Munsif. He has come to the conclusion 
that the Civil Court has jurisdiction under 
the provisions of s. 141, Civil Procedure 
Code and O. IX of the first schedule. 

` Jt has been argued for the applicant 
by Mr. P. M. L. Verma that -s. 141 has 
no application, and he has cited the case 
‘of Thakur Prasad v. Fakir Ullah (1). In 
this case their Lordships of the Privy 
Council held that this section of the Civil 
Procedure Code, or rather the equivalent 
section of the old Code,” had no application 
to execution proceedings, so that there is 
no real analogy between ‘that and the 
present case, 


ships in that judgment on p. 111* in which 
they say é 

“that the proceedings spoken in s. 647 
‘original matters in the nature of suits 
proceedings in probates, guardianships 
forth and do not include execution.” 


In the case of Sarat Krishna Bose v. 
Bisweswar Mitra (2) a Bench of the 
Calcutta High Court in discussing the 
above case interpreted the expression “so 
forth” as meaning ‘proceedings ejusdem 
generis and the expression “Original 
matters” as 

“matters which originate in themselves and not 
those which spring up from a suit orfrom some 
other proceedings or arise in connection therewith.” 

The issue with which we have to deal 
in the present case is a question of title, 
and it goes to the very root of the suit 
which was before the Revenue Court. It 


(i) 17 A108; 22TA44: 5 ML J3:6 Sar. 526 
APO). : 
(2) 103 Ind. Cas, 69; 54 O 405; 310 WN 576; AIR 


. 1927 Qal. 534. f 
-Pago of 17 A— [Hd] 


include 
such as 
and so 
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been called to the remarks of their Lord- > 
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seems to mè quite clear that it must be 
held to be amatter which originates in 
itself and not as one which “springs from 
a suit or from some other proceedings or 
arises in connection therewith.” If we 
turn to the wording of s. 141, Civil Pro- 
cedure Code, we find that the procedure 
of the Code is to be followed “in all 
proceedings in any Court of Civil jurisdic- 
tion”, and therefore O. IX will apply. 
unless there is sume express provision of 
law or some authoritative decision to pre- 
vent it, There is nothing in the passages 
which I have quoted orto which I have been 
referred to show that an issuereferred to a 
Civil Court for decision by a Revenue Court 
is not such an original matter in the 
nature of a suit as it referred to in the 
judgment of their Lordships of the Privy 
Council. My conclusion therefore is that 
the decision of the learned Munsif is 
perfectly correct and that the present 
application has no force. It is therefore 
dismissed with coats. f | 
N, ‘ Application dismissed. 


LAHORE HIGH COURT 
Oriminal Appeal No. 1105 of 1932 
4 November 30, 1932 
COLDSTREAM AND JAI Lat, Jd. 
MOHAMMAD RAFIQ—Convict—., 
APPELLANT G 


3 ) VETSUS G 
EMPEROR—Oprosite Party 


Criminal ;jrial —Admission that death resulted 
from injuries caused by accused—Burden of proof to 
show his actisscovered by exceptions—Accused, if 
entitled to benefit of prosecution evidence—Evidence 
on both sides interested —Guilt of accused—Surround- 
ing circumstances, | 

Where it is admitted by the accused that he 
caused the injuries to the deceased asa result of 
which he died, ordinarily, the burden of proving 
the circumstances which entitled him to kill the 
deceased so asto bring hiscase under any of the 
exceptions in the Indian Penal (Code, is on him 
but, if he can establish that such circumstances 
appear from the prosecution evidence, he would 
be equally entitled to their benefit. 

Where the evidence on both sides is of an 
interested nature the truth of either version and 
the guilt of theaccused must be judged in the 
light of surrounding circumstances. 

Cr. A.from an order of the Sessions 
Judge, Karnal, dated August 20,1932. 

Mr. D, C. Ralli for Mr. B. R. Puri, for the 
Appellant. 

Messes. Des Raj Sawhney and Mohammad 
Monir, for the Crown. 

Jal Lal, J. - Two men Mohammad Rafiq 
and Fazal Mohammad, were sent up for 
trial for the murder of Nur Mohammad, 


` 


ay 
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The Sessions Judge of Karnal, agreeing 
with the unanimous opinion of the four 
assessors has acquitted Fazal Mohammad, 
but has convicted Mohammad Rafiq of the 
offence of murder and has sentenced him 
to transportation for life. The incident 
took place on the morning of May 24, 1932, 
It is common ground between the parties 
that there was bitter enmity between them 
and that on the previous evening there 
was a fight in which the appellant Moham- 
mad Rafiq, beat Malik Mohammad Khan, 
father of Nur Mohammad, which naturally 
caused great resentment in the minds of 
the members of the family. ‘The. parties 
are related to eachother and the deceased 
and the convict resided in adjoining, houses. 
The prosecution: case is that on that.morn- 
ing the womenfolk of -Mohammad Rafiq’s 
family abused Nur Mohammad and his 
father Mailk Mohammad Khan, and the 


‘latter‘therefore induced Nur Mohammad, 


to leave the place for the time being and 
to go elsewhere presumably in ‘order to 
avoid a quarrel. Nur Mohammad ac- 


-cordingly closed his house and started to 


go with his father but as he came out of 
the house the abuses by the. women became 


more virulent; he therefore went up a. 


platform in front of the house of the ac- 
cused inorder to protest against the con- 
duct of the women. Thereupon Fazal 
Mohammad came out of the house of Moham- 
mad Rafiq..and caught him from behind 


‘while Mohammad Rafiq who also came 


from the house armed with a chhura 
stabbed him thrice. 
with each other and fell beneath the plat- 


form and Nur Mohammad died shorily . 


afterwards of the injuries received by him. 
The defence, on the other hand, is 
that, owing to resentment- due to the in- 


' cident of the previous evening, Nur Moham- 


mad, his father Malik Mohammad Khan, 


his cousin Mohammad Umar, and others, . 
ar- 


altogether about half a dozen. men, 
rived in the morning in question in front 
of Mohammad Rafiq’s house, Of these 
Nur Mohammad and one Mohammad As- 
lam were armed with chhuris. They called 
Mohammad Rafiq out of his house under 
a pretence and Nur Mohammad attempted 
to stab him with the chhurt whereupon 
Mohammad Rafiq grappled with him and 
seized the chhuri from his hands and in’ 


` the exercise of the right of private defence 


stabbed him. Mohammad Aslam also at- 
tempted to stab him with his chhuri but 
it is alleged that he was prevented from 
doing so by one Sharif Khan who has 
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appeared as a witness for the defence- 
Now both these stories have been sup- 
ported by a number of witnesses pro- 
duced on behalf of the prosecution and 
the defence respectively; the evidence 
however, on both sides is of an interested 
nature. The truth of either version and 
the guilt of the appellant, therefore, must 
be judged in the light of surrounding cir- 
cumstances, 

It would be observed that it is admit- 


ted by the appellant that he caused the 


injuries to the deceased as a result of 
which he died. Ordinarily, therefore, the 
burden of proving the circumstances which 
entitled him to kill the deceased s0 as 
to bring his case under any of the exce- 
ptions in the Indian Penal Code is on him 
but, if he can establish that such cir- 
cumstances appear from the prosecution 
evidence he. would be equally entitled 
to their - benefit. In the present case the 
story of the defence is believed by the fact 
that about. half a dozen mer on the side 
of the deceased are alleged to have gone 
deliberately with the intention of assault- 
ing the accused at his house and two of 


‘them are alleged tobe armed with ch- 


huris one should expect in that case more 
serious injuries would be caused to the 
accused whereas the medical evidence 
shows that he had seven incised wounds 
mostly on his right hand of a trivial 
nature. These injuries might weil have 
been self-inflicted or caused during the 
struggle by the deceased to disarm the 
appellant. l 

. The learned Sessions Judge is of opin- 
ion that it is not true, as alleged on 
behalf of the prosecution, that Nur Moham- 
mad merely went only to protest to the 
womenfolk against the abusive language 
that was being used by them. He con- 
siders that in spite of the assertion ‘by 
the prosecution witnesses to the contrary, 
Nur Mohammad had also goneto protest 
about the assault committed by Moham- 
mad Rafiq the previous evening on Malik 
Mohammad Khan, his father. [f that is 
the case then it is easy to believe’ that 
the object of Nur Mohammad was not 
merely to make a verbal protest but to 
chastise the offender for his conduct and 
he could not have gone in a peaceful 
mood. It is more likely that either. alone 
or along with the other members of his 
family he went to punish Mohammad Ra- 
fig, for his conduct. At the same time, 
as I have already stated, the circumstances 


donot justify me in holding that Nur 
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Mohammad: and hiscompanion Mohammad 
Aslam, went armed with chhuris. It is 
also probable that vohammad Rafiq ex- 
pected some sort of retaliation by -Nur 
Mohammad and the other members of his 
family tor: his conduct of the previous 
evening and was prepared to defend him- 
self if necessary by the use of a chhuri 
and ,that when he came out of his house, 
he was armed with achhuri but there was 
no occasion for him to use such a deadly 
weapon as it has not been . established 
that there was any danger of his receiving 
grievous hurt. ae 

Having regard to the interested nature 
of the oral evidence it is difficult to arrive 
at a definite conclusion asto what actually 
happened that morning but, having regard 
to the’ fact. that the injuries on the de- 
ceased were admittedly caused by the ac- 
cused andhe has not proved that circum- 
stances entitled him to such right of self 
defence as justified his killing his adver- 
sary, it willbe safer in view of the finding 
of the Sessions Judge to hold that though he 
had the right of private defence, he exceeded 
it by intentionally causing the death of 
Nur Mohammad by- stabbing him with 
the chhuri. The medical evidence shows 
that the deceased had one penetrating 
wound on the left side of the chest and 
‘another penetrating wound -on the right 
side of the abdomen: both of which were 
suffisiently- deep to ‘cause the death of the 
‘victim. There’ was another incised wound 
on the right foredrm. ‘It also appears that 
Wazir Mohammad, a prosecution witness 
and a cousin of Nur Mohammad, had three 
injuries on his person one of which was on 
` his back. : : 

In view of all these circumstances,’ I 
would alter the conviction of Mohammad 
` Rafiq to one under s. 304 Part 1, Penal 
Code and reduce his sentence to ten years’ 
‘rigorous imprisonment. The appeal from 
conviction and sentence under s. 324 is dis- 
`” missed. 

- Coldstream, J. - I agree. 
N. i Order accordingly. 


MADRAS HIGH COURT 
Appeal Against Order No. 177 of 1933 
October 12, 19:3 
SUNDARAM HETTY AND PAKENHAM WaALSH,JI. 
RATHNAMMAL—APPELLANT ` 


versus 
GOVINDASWAMI MUDALIAR — 
RESPONDENT. 
Hindu Law—Guardianship—Righte 
father and adoptive mother, 





of natural 
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From the standpoint of Hindu ‘Law, the adop- 
tive mother basa preferential right to the guar- 
diapship of a minor who has been adopted by her bu 
the welfare of the minor, especially in choosing a 
guardian for his person, is of paramount ` importance, 
and the court may, ina proper case, appoint the 
natural father as a guardian of the rers*n of the minor 
in preference to the adoptive mother. But she is 
entitled to be appointed guardian of the property of 
the minor unless she is shown to be disqualified | 

Appeal against the order of the District 
Court of Salem dated April 19, 1933 in 
O. P. No. 10 of 1933. . 

Mr. B.Sitarama Rao, for the Appellant.. . 

Mr. T. M. Krishnswamy Ayyar for , Mr. 


_V. Sankaran, forthe Respondent. 


Judgment.— This is an appeal against 
the order of the District Judge of Salem 
appointing Govindaswamy Mudaliar (the 
natural father of the minor) as the guardian 
for his person and property (only houses 
and lands.) The appellant isthe adoptive 
mother of lhe minor boy who is now aged 
ahout10 years. The District Judge has 
taken into consideration the facts alleged 
on both sides, and without making an 
elaborate inquiry hehas thought fit to 
appoint the natural father as guardian .in 
preference io the adoptive mother. It is 
true, that from the standpoint of Hindu 
Law, the adoptive mother has a prefer- 
ential right to the guardianship. But the 
welfare of the minor especially in choosing 
a guardian for his person, is of paramount: 
importance, and this will be a matter 
which must weigh largely with-the court.. 
Since the death of the adoptive father’ of 
the minor, there have been quarrels: 
betweenthe petitioner and the respondent, 
and the feelings between them are very 
much strained. In this state of circums- 
tances, is it desirable to appoint the 
adoptivemother as the guardian for the 
minor’s person? The learned District 
Judge seems to have apprehended that it 
would not be for his welfare. We had the 
opportunity of seemg the minor in court 
and questioning him. He seems tobe in- 
telligent in understanding the situation 
andsays that he would prefer to be with 
his natural father. Wedo not, therefore, 
think fit to interfere wilh the discretion 
exercised by the lower Court. 

As for the other portion of the order we 
find no justification for declining to appoint 
the adoptive mother as the guardian for 
the minor's property. She is entitled to be 
so appointed under law, unless she is 
shown to be disqualified. There seems to 
be no good ground to prefer the natural 
father to her. 

We set aside the. order appointing the 
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petitioner as the guardian for the minor's 
property, andappoint the adoptive mother 
as such guardian, subject to her furnishing 
security for Rs. 3,000 (as stated in the lower 
Court’s order). The other conditions im- 
posed on the property guardian will hold 
good, with this modification, vi, that she 
will deposit the surplus of the collections in 
court once in§ months, after paying ker- 
self the amount of maintenance due to her. 


The personal guardian willdraw the main- . 


tenance of the minor from the amount in 
court deposit. She may retain Rs. 75 as 
Permanent advance. She will submit 


accounts to the court once in months. - 


Costs of both sides will come out of the 
estate. 





The Memorandum of Objections alone 
having been posted to be spoken to this 
day, the court delivered the following 

Judgment.—The rate allowed for the 
minor's maintenance seemsto be adequate. 
We donot think fit to enchanceit. It is, 
however, open to the personal guardian of 
the minor to apply to the lower Court for 
any specialreasons, to sanction the grant 
of any sum to meet any other necessities 
besides those mentioned in the order. 

This Memorandum of Objections is dis- 
missed. No costs. f 

A. Order accordingly. 


NAGPUR JUDICIAL COMMISSIONER'S 
O 


COURT. 
Second Civil Appeal No. 238 of 1931 
March 31, 1933 i 
STAPLES, A. J. O. 
NARSINGDAS AND ANoTHER—PLAINTIFES— 
AP: ELLANTS 
Versus 
BIRJU LODH1I--DEFENDANT— 

RESPONDENT 

Civil Procedure Code (Act V of 1908), Sch. ITI, 
para 1l—Execution by Collector~—Mortgage by judg- 
ment-debtor to pay off decree-holder—V alidity, 

The execution of a decree was transferred to the 
Collector and the Collector fixed December 12, 
for sale of the properties of the judgment-debtor. 
On thit day the judgment-debtor executed a mort- 
gage of his properties toa third person to pay off the 
decree-holder and the decree holder was paid on 
the same day. Ths payment was certified to the 
Collector only on December 14: 

Held,in a suit to enforce the mortgage, that the 
mortgage was not void under para. 11, Sch. II, 
Civil Procedure Code inasmuch as owing to the pay- 
ment out of court on December 12, the decree was 
satisfied andthe Collector could not exercise any of 
he powers conferred upon him by the Code and 
herefore. the incompetency of the judgment-debtor 


NARSINGDAS V, BIRJU LODHI 


725 
to mortgage his property ceased. Khushalchand v.- 
Nandram Sahebram 11, Souba v. Ganesha (8) and. 
Nandlal v Amboprasad 16), relied on. Murray v 
Murrat Singh 2. Saln Bai v. Bajat Khan (5) and 
Gaurishahkar Balmukand v  Chinnumirya 44, 
referred to eae 

8.0. A. against the decree of the Addi- 
tional District Judge, Bhandara, in C. A. 


No. 180 of 19.9, dated January 22, 1931, 
arising out of ©. 8. No. 50 of 1929, 
in the Court of the Sub-Judge, Second 


TIR Bhandara, decided on October 16, 
19 


Mr, M. B. Kinkhede, for the Appellants. 

Mr. Y.V. Jakatdar, for the Respond- 
ent. 

Judgment.—The appellants had brought 
a.suit against the respondent Birju ona 
mortgage executed by Birju and his 
brother Bisram on December 12, 1914, in 
their favour. A decree for foreclosure 
was passed by the Judge of the trial 
Court, but on appeal the Additional Dis- 
trict Judge held that the mortgage was. 
void under para. 11, Schedule III, of the 
Civil Procedure Code, as it was executed 
during the continuance of proceedings 
before the Collector and that the Collec- 
tor’s permission had not been obtained. 
They have therefore preferred this second 
appeal. 

I am clearly of opinion, however, that 
the view taken by the lower. Appellate 
Court is wrong and that the mortgage should 
not be held to be void under para. 11 of the 
Third Schedule of the Civil Procedure Code. 
Admittedly one Narain Shridhar Naik of 
Umrer had obtained a decree against 
Bisram and Birju, and property belong- 
ing tothem was attached and a “O” form 
was sent to the Collector on August 11, 
1914. The Collector started sale proceed- 
ings withregard to annas 7 share and the 
sale was fixed for December 12, 1914. The 
mortgage in suit was executed on that 
date, and out of the c.msideration Rs. 1,050 
were paid before the Sub-Registrar for 
payment to the decree-holder. Unfortuna- 
tely the Collector’s proceedings have been 
destroyed, but from the copy of the register 
filed as Ex. P-1 it can be ascertained 
that the decree-holder Narain Shridhar 
Naik appeared on December 14, 1914; and 
filed a receipt in satisfaction of his full 
claim. The case was then struck off as 
fully satisfied. Now this information to 
the Collector amounted to a due certifi- 
cate of the adjustment of the decree. As 
stated above, the proceedings: in- the. 
Collector's Court have been’ destroyed, 
but it would seem almost. certain that 
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the Collector for a transfer, which was 
executed only two days before the certify- 
ing of the payment and which 
ecuted to satisfy the decree. Further, 
when the payment was made on December 
12, tothe decree-holder, the decree was 
satisfied although the payment was not 
certified to the Court until two days later. 
The mortgage, then, which was executed 
on the 12th, the day on which the decree 
was satisfied, was not void, because the 
proceedings. in the Collector's Court pre- 
supposes a decree, which had to be satisfied 
and was therefore capable of execution. 
It cannot be said, I think, that a decree 
which has been fully satisfied out of 
court is one that is capable of execution. 
1 would refer in this connection to 
Khushalchand v. Nandram Sahebram (1). 
It is, I think, moreover quite clear that 
the respondent Birju, who was. the judg- 
ment-debtor in the Collector's proceedings 
and the decree against whom was satisfied 
by the mortgage, cannot now be heard to 
plead that the mortgage was void. 


The lower Appellate Court has cited 
Murray v. Murrat Singh (2) and Salu Bai 
v. Bajat Khan (8) in support of the 
proposition that a mortgage of property 
that has been transferred to the Collector 
for execution during the pendency of the 
proceedings in the Collector's Court is 
absolutely void and those cases have been 
cited with approval by their Lordships of 
the Privy Council in Gaurishankar Bal- 
mukand v. Chinnumiya (4) which has 
been incorrectly cited bythe Judge of the 
lower Appellate Court as 48 Ind. Cas. 312. 
I would, however, refer to another 
decision of Stanyon, A.J. C., in Sonba v. 
Ganesha (5), where it has been held that 
the incompetency created by s. 325-A of 
the former Code, which is equivalent to 
para. 11 of the Third Schedule of the pre- 
sent Code, exists so long as the Collector 
can exercise or perform in respect of the 
judgment-debtor’s immovable property 
any of the powers or duties conferred 
or imposed on him by ss. 322 to 325-A 
(both inclusive). The Judge further goes 
to state: 


“This means the period during which the ex- 

(1) 12 Ind. Cas. 572; 35 B 516; 13 Bom. LR 977, 

(23N L R171. 

(3) 42 Ind. Cas 200;13 N L R 130 (F B). 

(4) 48 Ind Oas. 312; 14N L R 181; 35 M LJ 733; 
16 AL I 64; 23OWN 350; 2901, J 


201; 46 0183.1 U P L (P O) 14; 2 Bom. LR 541; 
9 LW 397; 451 A 219 (P 0). 
(5)'17 Ind. Oas. 887; 8 N L R 182. 
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ecution ,of the decree remains in the Oollectors 
hands. : The moment the decres is satisfied, in or 
.out of Gourt, the Collector's power isat an end, 
and the» ineémpetency to transfer created by s. 
325-A ‘of the 18-2 Code ceases: Khushalchand v. 
Nandram Sahebram (1)." 


In the present case I have held that 
owing to the payment out of Court on 
December 12, the decree was satisfied and 
the Collector could not exercise any of the 
powers conferred upon him by the Code 
and that therefore, the incompetency of the. 
judgment-debtor to mortgage his property, 
ceased. I would add that a similar view 
has been taken by a Bench of this court - 
in Nandlal v. Amboprasad (6). 

I, therefore, hold that the mortgage 
executed by the judgment-debtor Birju 
and his brother Bisram on December 12, 
1914, ia not void and, as there are points 
raised in the appeal to the lower Appellate 
Court that were not decided by the Judge, 
I remand the appeal to that. court for 
a fresh decision. The cross-objections 
made by the plaintiffs, who were respond- 
ents in the lower Appellate Court, must 
also be considered again. Costs of this 
appeal will be borne by the respondent. 
Other costs will follow the result. 

A. Order accordingly. 


(6) 122 Ind. Cas. 369; A I R 1930 Nag. 237; Ind. 
Rul, (1930) Nag. 145; 13N L J 36. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 644 
of 1930 
November 14, 1933 

COURTNEY TERRELL, C. J., AND KULWANT 

SAHAY, J. 
RAMNAGINA PRASAD Pratntire— 

APPELLANT 


versus 
BISHWANATH PRASAD AND orpERs— 


DFFENDANTS— RESPONDENTS 

Negotiable Instruments Act (XXVI of 1861), s 78— 
Surt on pro-note—Pro-note not standing in plaintiff's 
name—Plaintiff ina position to give valid discharge 
—Matintainability of suit. 

ln asuiton a promissory note if the plaintiff is 
in a position to give a valid discharge, the fact that 
the promissory note doesnot stand in his name 
will not disentitle him-to a decreein the svit. If 
the person in whosename the document stands ia a 
party to the litigation and does not dispute the 
plaintiff's right to recover the loan and give a valid 
discharge, there is noreason why the suit should not 
be maintainable and why a decree should not be made 
in favour of the plaintif. Sarjug Singh v. Deosaran 
Singh (1) and Surayman Prasad Missir v. Sadanand 
Misra (2), relied on. teh 

Appeal from a decision of the District 


Judge, Chapra, dated March 11, 1930, con- 
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firming that of the Munsif, Chapra; dated 
July 22, 1929. EL, 
Mr. G. C. Mukherjee, for thé Appellant. 
Messrs. B. N. Mitra and Sant. Prasad, 
for the Respondents. ; z 
Kulwant Sahay, J. — The question raised 
in this case are concluded by authority. The 
suit was for recovery of a sum of money 
advanced by the joint family of the plaintiff 
and the hand-note was taken in the name 
of the defendant No. 6, the mother of the 
plaintiff who was then acting as the guard- 
ian of her minor sons. There were two 
transactions of loans advanced in the name 
of the mother but as regards one of these 
transactions, the hand-note was subsequent- 


ly renewed in the name of the plaintiff. . 


Therefore, as regards the claim under this 
renewed hand-note no question arises: and 
the claim of the plaintiff has: been decreed. 
The only question raised is whether the 
plaintiff can maintain a suit on the hand- 
note which stands in the name of the 
mother. The mother, defendant No. 6, is a 
party to the present litigation and it is 
sought to be determined ‘in her presence 
that the plaintiff is entitled to realise the 
debt although,the hand-note stands in the 
name of the mother. The question was 
directly ruised in Sarjug Singh v. Deosaran 
Singh (1), and it was held there that s. 78 of 
the Negotiable Instruments Act did not 
debar the real beneficiary under the pro- 
missory note, from suing on the basis of the 
note if he can give a discharge to the 
maker of the promissory note. This case 
was followed by a Division Bench of this 
Court in Surajman Prasad Missir v. 
Sadanand Misra (2). There also the hand- 
note on which the suit had been instituted 
stood inthe name not of the plaintiff but 
of the defendant No, 4 who was alleged to 
be a mere benamidar of the plaintiff. The 
suit was dismissed on the ground that under 
s, 78 of the Negotiable Instruments Act the 
holder was the only person who could give 
a discharge to the drawer and, therefore, 
no other person was entitled to maintain the 
suit. It was held by the Division Bench 
that although as a rule a beneficiary can- 
not maintain a suit on a promissory note 
without any reservation or restriction, yet, 
where the suit is in form on behalf of the 
beneficiary, but in reality and substance 
on behalf of the holder and the plaintiff is 
in a position to give a discharge to the 


(1) 128 Ind. Cas. 395; LPL T 255; AIR 19830 
Pat. 313; Ind. Rul (1930) Pat. 315. h 

(2) 140 Ind. Oas. 572; 11 Pat.616; AI R 1932 Pat 
346; Ind. Rul, (1933)}Pat. 3, 


SHREEHARI DAS v.-ADWAITACHANDRA MANDAL, 


727 


drawer through the holder, in such circum- 
stances different considerations arise and 
the suit is maintainable at the instance of 
the beneficiary. The principle involved in 
these two decisions is that if the plaintiff 
is ina position to give a valid discharge, 
the fact that the promissory note does not 
stand in his name will not disentitle him 
to a decree in the suit. If the person in 
whose name the document stands is a party 
to the litigation and does not dispute the 
plaintiff's right to recover the loan and give a 
valid discharge, there seems to be no reason 
why the suit should not be maintainable 
and why a decree should not be made in 
favour of the plaintiff. It is unnecessary to 
refer to the decisions of other courts cited on 
behalf of the respondents as most of them 
were referred to in the cases just mentioned. 
In any event we are bound to follow the 
decision of the Division Bench of this Court 
unless we are satisfied that that decision 
is incorrect and unless a reference is made 
toa Full Bench. Iam not prepared to say 
that the decision in the two cases just 
referred to of this court were incorrect. I. 
would allow this appeal’ and decree the 
suit with costs throughout. The respond- 
ent No. 6, the mother, stated at the outset 
that she did not contest the plaintiff's claim. 
esd will be no order for costs as against 

er. 

Courtney-Terrell, C. J.—I agree. 

N. Order accordingly. 


CALCUTTA HIGH COURT 
Second Civil Appeal No. 2866 of 1930 
April 4, 1933 
Jack AND Naa, JJ. 
SHREEHARI DAS— APPELLANT 


versus 
ADWAITACHANDRA MANDAL— 
RESPONDENT 
Bengal Tenancy Act (VIII of 13883), ss. 11, 18— 
Occupancy right, if devisable by will—Absence of 
provision asto bequest in the Act—Whether prohibits 
right of bequest—Ordinary law as to powers of bequest 
— Applicability of | , 
t} An occupancy right isa right of property in the 
land, and is subject to bequest like any other: 
right in immovable property. From the mere 
fact that ss. 11 and 18, Bengal Tenancy Act, 
provide for transfers of tenures and rights of 
mukarart raiyats by bequest and succession and 
there is no similar provision in the case of 
occupancy rights, it cannot necessarily be inferred 
that the Tenancy Act prohibits the ordinary right 
of bequest in the case of immovable property as 
applied to occupancy rights Chandra Binode Kundu 
y. Ali Bux Dewan (7), followed. 
[Case law discussed,! 


The Bengal Tenancy Act is not exhaustive and 
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once it is held that the right of occupancy is a right 
of property in the land, the ordinary law as to 
powers of bequest becomes applicable. 


S. O. A. from the appellate decree of the 
District Judge, Pabna, dated August 30, 
1930. 

Messrs. Panchanan Ghosh and Nirn al- 
kumar Sen, for the Appellant. 

Mr, Subodchandra Sen, for the Respon- 
dent. 

Jack, J.—This appeal has arisen out of 
a suit for recovery of possession after de- 
claration of plaintiffs title to the lands 
in suit. -Thelands originally belonged to 
Amarchand Mandal, who died leaving a 
widow and two daughters. After the death 
of the widow and the two daughters, the 
plaintiffs andthe father of the pro forma 
defendants Nos. 80 and 33 became the 
reversionary heirs of Amarchand. De- 
fendant No, 1 is Amarchand’s sister's son. 
Defendant No. 2 is the husband of the 
daughter fof Amarchand. Defendant No. 4 
was substituted in place of the original 
defendant No. 3, who was the husband of 
the daughter's daughter of Amarchand. 
After the death of the widow of Amar- 
chand, defendant No. 1 applied for probate 
of a will left by Amarchand. The plain- 
tiffs entered a caveat and subsequently a 
compromise was entered into between the 
plaintiffs and’ defendant No. 1, by which 


it was agreed that each party would take | 


a moiety of the estate. It is alleged that 
defendant No. 1 did not comply with the 
terms of the compromise and kept the 
plaintiffs out of possession of the whole of 
the properties and that in subsequent 
litigations he renounced his rights based 
on the compromise. It is further alleged 
that the properties in suit, being non-trans- 
ferable occupancy holdings, could . not be 
validly devised by Amarchand. The main 
contention of the defendants is that the 
properties in suit are mukararri jotes and 
as such devisable. Both. the couris below 
decided that the occupancy right of Amar- 
chand was not devisable and the suit was 
accordingly decreed against all the defen- 
dants except No. 9, against whom there 
was no cause of action. The defendants 
have appealed to this court. 

The only point raised in this appeal is 


whether an occupancy right is devisable- 


by a will or not, ltis contended on behalf 
of the appellants, following the decisions 
in Dakshabala Dasi v. Raja Mandal (1) 


(1) 115 Ind, Cas. 364; A I R 1929 Cal. 127; 56 O 630; 
49 OL J 122, 
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and Dhanapati Daw v. Ballav Daw (2), 
that an occupancy right is devisable by 
will and therefore the plaintiffs are not 
entitled to a decree. $ 

On the other hand, the respondents rely 
upon the decisions in Amulya Ratan Sircar 
v, Tarini Nath Dey (3); Kunja Lal Loy v. 
Umesh Chandra Roy (4), Umesh Chandra’ 
Dutta v. Joy Nath Das (5) and Mohesh 
Chandra Deb Nath v. Muthura Chandra Deb 
Nath (6), This question has been amply 
discussed in the two recent authorities, 
which were relied upon by the appellants. 
It is pointed out that the authority, on 
which the respondents mainly rely, namely, 
the decision in Amulya Ratan Sircar v. 
Tdrint Nath Dey (3), proceeded on the 
ground that an occupaney right being a 
personal right, there was a difference bet- 
ween bequest and other transfers, inasmuch 
as the principle of estoppel or acquiescence 
could not be made applicable to a .case of 
devise. Butin the Special Bench case of 
Chandra Binode Kundu v. Ala Bux Dewan 
(7), it was decided that an occupancy right 
is aright of property in the land. This 
can now be regarded as settled law, so 
that it is no longer necessary to refer tos 
the principle of estoppel or acquiescence; 
where it is the question’of the transfer of an 
occupancy right. The decisions relied 
upon by the respondents are all previous 
to. the decision in the Special Bench case 
with the exception of the decision in the 
case of Mohesh Chandra Deb Nath v. Ma- 
thura Chandra Deb Nath (6). In that case 
the question was not very fully discussed. 

The learned Judges merely say : 

“There is no provirion in the Bengal Tenancy Act 
on the question whether a razyat having a non-trans- 
ferable right of occupancy can bequeath that right. 
Section 26 of that act alludes to what happens 
when the raiyat dies intestate, but that is all. 


Conse juently, the matter'is one which has to be 
determined ascording to cugton and usage" 


Ontheother hand, we must hold, since 
the decision in the Special Bench case, 
that an occupancy rightis a right of pro- 
perty in the land, end is subject to be- 
quest like any other right in immovable. 
property. From the mere fact that ss. 11 
and 18, provide for transfers of tenures 
and rights of mukarrari raiyats by bequest 
ieee Cas 25,A 1 R 1931 Oal. 244; 34 C W 

(3) 27 Ind Cas 25:7; A I R 19 5 Cal 43; 42 © 454; 
18 O W N1290, 21 © u J 187. : 

(4) 27 .nd Cas,352; AT R 1915 Cal 320; 18 OW 
N 1294 


(5) 43 Ind. Cas 774; A LR 1918 Cal. 312, 

(6) 1412 Ind. Oas. 128; A I R 1928 Cal. 360. 3 

(7) 60 Ind. Cas, 325; A I R 1921 Cal 15; 22 Or. L J 
213; 48 O 522; 32 Cr. L J 270 (S B).. 
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and succession and there is ho similar 
provision inthe case of occupancy rights, 
it cannot necessarily be inferred that the 
Tenancy Act prohibits the ordinary right 
of bequest in the case of immovable pro- 
perty as applied to occupancy rights. The 
learned District Judge is not right in say~ 
ing that the effect of ss. 11 and 18 was 
not considered in the case of Dakshabala 
Dasi v. Raja {Mandal (1). Further, the 
learned Judge refers tos. 178 of the Act, 
as showing that the legislature looked 
upon transfer and bequest: as different acts 
carrying different results. But s. 178, 
cl. (3) (d), merely says that nothing in any 
contrac! between a landlord and a tenant 
after the passing of this Act shall take 
away the right of an occupancy ratyat to 
transfer or beqtieath in accordance with 
local custom and usage. It cannot be 
inferred .from this that apart from local 
custom, araiyat has no right to bequeath 
his properly just as a raiyat may havea 
right to transfer his property apart from 
any local custom. The lawon the subject 
has been fully discussed in the two authori- 
ties relied upon by the appellants and 


. there is no need to discuss the previous 


rulings in detail. 


The lower Appellate aut relies upon’ 


the principle expressio unius est exclusio 
alterius but the Bengal Tenancy Act is 
not exhaustive. Once it is held that the 
right of occupancy is a right of property 
in the land, the ordinary law as to powers 
of bequest becomes applicable. The plain- 
tiffs’ suit must therefore fail, as the de- 
fendants are entitled to the land by 
bequest. The result is that the decree of 
the court below is set aside and the 
plaintiffs’ suit dismissed with costs through- 
out. 

Nag, J.—I agree. 

N. Appeal allowed. 


RANGOON HIGH COURT 
Oivil Revision Application No. 119 
of 1933 
August l 1933 
“Das, J po 
MATADIN— APPLICANT Ka 
versus i 
R. ©. DAS AND ANOTHER —OPPOSITS 
PARTIES 
Civil Procedure Code (Aet V of 1908), O. XXI, 
r. 58—Attachment of ex parte decree—Ex parte 
decree set aside and fresh decree passed—Attach~ 
ment, whether continues. 
Where ‘an ex parie decree which has been attached 
in execution is set aside and a fresh decree is passed, 
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the attachment does not cease but continues to have 
effect when the fresh decree is passed Pindi v. U 
Thaw Mal, distinguished, 

C. A. against an order of the 
Small Cause” Court Judge, Rangcon, dated 
March 14, 19 3. 

Mr. Danga li, for the Applicant. 

Mr. De, for the Opposite Parties. 

Judgment. The facts uf this case are 
as follows: One Matadin obtained a dec- 
ree against one Bahadur Singh. In: exe- 
cution of that-decreeunder O. KAT, r. 53, 
Matadin attached ‘a decree which Bahadur 
Singh had obtained against another judg- 
ment-debtor. The decree which Bahadur 
Singh had obtained was an ex parte decree.’ 
On the application, of his judgment-debtor 
the ex parte decree was set, aside and the 
case tried on the merits, and Bahadur 
Singh again obtained a decree against his 
judgment- -debtor. The question is whether 
the attachment of Matadin of that decree 
still cuntinues. 

It is argued that as the ex parte decree 
had been set aside the attachment came 
to anend. Mr. De cites the case of Pindi 
v. U. Thaw Ma (1), in support of this pro- 
position. But I do not think that case 
applies to the facts of this case. In the 
first place that was a case of attachment 
before judgment, and secondly in that 
case the suit under which the attachment 
before judgment was obtained was dis- 
mssed for default. Under those cir- 
cumstances the court held that the attach- 
ment before judgment obtained in that 
case was to be considered to be at an end 
when the suit itself was dismissed. In this 
case nothing happened to the decree inthe 
execution of which the decree-ho!der ob- 
tained his attachment. I do not think 
the simple fact that the decree which had 
been attached was set aside for a short 
time in any way affects the attachment. 
Tt must be taken to have revived as soon 
as the fresh decree was passed. That 
being so the attachment of Matadin must 
he considered to have cuntinued when 
the fresh decree was obtained, and the 
transfer by Bahadur Singh of his decree 
after thatattachment cannot in any way 
affect the rights of Matadin. The order of 
the lower Court must beset aside and the 
transfer by Bahadur Singh cannot affect 
the rights of Matadin to execute his decree 
in terms of O. XXI, r. 53. The petitioner 
will get his costs in both courts 


x Revision allowed. 
13i Ind. Cas. 748; ALR 1931 Rang. 261; 9 R 
47, Ind. Rul, (1931) Rang, 316. 
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PATNA HIGH GOURT 
Oriminal Revision Petition No. 203 of 1933 
June 20, 1933 
Agarwata, J. 

BANSIDHAR MODI - PETITIONER 
VETSUS 
EMPEROR—Opposire Parry. 
Criminal trial — Evidence — Police report — Evi- 
dentiary value of--Magistrate acting solely on report 

of Police Officer— Legality of. 

Where a petition is filed alleging that the pro- 
erty of the petitioner has been attached and that 
fe had paid fiue under protest, the Magistrate should 
not act solely on the report of the police as it is not 
evidence. The procedure is wholly unwarranted and 
it is the duty ofthe Magistrate himself to record the 
evidence of the parties and to come to a decision 
on the evidence. Parshaiam Das v. Emperor (1), 
referred to. i 

Or. R P. against an` order of the 
Judicial Commissioner of Ohota Nagpur, 
dated February 10, 1933, confirming 
that of the Sub-Divisional Officer of 
Ranchi, dated December 16, 1933. 

Messrs. Pandey and N. K. Sahai, for 
he Petitioner. : 


Judgment. Nagarmal Modi was con- 
victed under s. 145 of the Penal Code and 
s. 7 (2) of the Criminal Law Amendment 
Act andsentenced to two years’ rigorous 
imprisonment and to pay a fine of Rs. 1,000. 
The fine not having been paid, a warrant 
for the attachmént of Nagarmal’s mov- 
ables was issued under s. 386 of the Code 
of Criminal Procedure. Nagarmal’s brother 
Bansidhar Modi paid the fine on 
July 26, 1932. On December 5, 1932, 
he applied for refund of the amount 
paid alleging that the officer deputed to 
attach the movable property of the 
convict had attached property belonging 
to the joint family of which Nagarmal 
and Bansidhar are alleged to be members. 
It was further alleged that the petitioner 
Bansidhar had paid thefine under protest 
on the assurance of the Police Officer 
executing the warrant that his protest 
would be reported to the proper authorities 
and their decision duly communicated to 
him. The learned Magistrate rejected this 
application on the ground that the Police 
had reported that no attachment of the 
petitioner’s property had been made and 
the fine had been paid by the petitioner 
without protest. Against that order the peti- 
tioner moved the learned Judical Commis- 
sioner of Chota Nagpur who rejected the 
petition. 

It appears that the petitioner was not 
given an opportunity to substantiate his 
allegations that the fine was paid under 
protest and thatthe officer executing the 
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warrant had undertaken to communicate his 
protest to the proper authorities. Further- 
more the learned Magistrate has acted 
solely on the report of the Police that 
there was no protest. The report of the 
Police is not by itself sufficient as it is not 
evidence. The Chief Justice of the Lahore _ 
High Court in Parshotam Das v. Emperor 
13) Ind. Cas. 912 (1) setaside a similar 
order where the Magistrate did not him- 
self make an inquiry regarding the objec- . 
tion to an attachment but acted on the 
report of a Naib Tahsildar. As was pointed _ 
out by the learned Chief Justice, in 
that case,. this procedure is wholly un- 
warranted and it was the duty of the 
Magistrate himself to record the evidence 
of the parties and to come to a decision 
on the evidence. The order complained 
against is, therefore, set aside and the 
case will now go back to the Magistrate 
for determination of the question raised 
by the petitioner who will have an 
opportunity of producing evidence in sup- 
port of the allegation. 

N. Order set aside. 

11) 131] Ind. Cas. 912; £2 Cr. L J 812; A I R1931 
Lah. 543; 1931) Cr. Oas. 783. 


RANGOON HIGH COURT 
Civil Miscellaneous aai No. 199 of 
1933 


June 20, 1933 
Das AND Mya Bu, JJ. 
A. T. K. P. L. M. MUTHIAH CHETTYAR 
— APPELLANT 
versus 


THA ZAN HLA AND OTAERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 4—Mortgage suit- Preliminary decree--Death of 
defendant after decree—Omission to implead heirs 
— Suit, whether abates~Order XXII, r. 4, ap- 
plicability of. 

Suit on a mortgage for salè of the mortgaged 
property will not abate on account ofthe omis- 
sion on the part of the plainiifito apply to bring 
onthe record the legal representatives of a defend- 
ant who dies after the passing of the prelimina 
decree and before the final decree is passed. 
After the passing of a preliminary decree ina suit, 
the suit cannot abate. Order XXII, r. 4, Civil 
Procedure Code, does not apply to such cases, 
Lachmi Narain v. Balmakund (1), Perumal Pillay 
v. Perumal Chetty (2) and Nazir Ahammad v. 
Tamijadi Ahammad (3,, relied on Anmol Singh v. 
Hari shankar (4', not followed. . 

.M. A. againstan order of the District 
Judge, Akyab, dated June 30, 1932. 

Mr. P.K. Basu, for the Appellant. 

Mr. Sein Tun Aung, for the Respond- 
ents, ` 
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Das, J.— In this case the appellant 
Mutithia Chettyar, obtained a preliminary 
mortgage decree against Nga Pein and 
Messrs. Steel Brothers & Co. Ltd., on 
August 9,1930. It appears that Nga Pein 
died on November 23, 1930, and no ap- 
plication was made to add his legal 
representatives in his place within three 
months after his death. The question to 
consider in this appeal is whether O. XXII, 
r. 4 applies to a case where a preliminary 
decree has ;been passed, and whether, 
when no application has been made to 
add the legal representatives of a deceased 
defendant within three months, the suit 
shall abate as against the deceased defend- 
ant, After a decree has been passed 
there can be no question of any right 
to sue surviving because the right to sue 
has already been merged in the decree. 
I do not think that O. XXII, r. 4 applies 
where a preliminary decree has been 
passed and the suit doesnot abate as against 
the deceased defendant. In this connec- 
tion I may refer to the judgment of their 
Lordships of the Privy Council in the 
case of Lach».i Narain v. Balmakund (1). 
At page 66* of the judgment their Lordships 
observed as follows: 

“After a decree has once been made in a suit, 
the suit cannot be dismissed unless the decree is 
reversed on appeal. The parties have, on the mak- 
ing of the decree, acquired rights or incurred lia- 
bilities which are fixed, unless or until the decree 


is varied or set aside. After "a decree any party can 
apply to have it enforced,” 

These observations are not in any sense 
limited and apply to all decrees. When a 
preliminary decree has been passed it is 
difficult to see how the death of a party 
subsequent to the passing of a preliminary 
decree can wipe out the decree if his legal 
representatives were not brought on the 
record within three months and enable the 
court to dismiss the suit. I may also refer 
here to a Full Bench decision of the Madras 
High Court, P.rumal Pillay v. Perumal 
Chetty (2), where their Lordships held that 
O. XXII, rr. 3 and 4, Civil Procedure Code, 
do not apply to cases of death of parties 
after the passing of a preliminary decree. 
A similar decision was passed by the 
Calcutta High Court in the case of Nazir 

(1) #1 Ind. Cas. 747;A IR 1924PC 198; 511 A 
321; 4 Pat 6l; 35M L T 143; 47M LJ 441: 20 LW 
451; (1921) M WN 707;100 &€A LR 1083; 5P L 
T 623; 22 A L 1990; 26 Bom. LR 1199; 400 LJ 
439; LR 5 A (P O) 171; 230 WN 391;1 OWN 
629 (PO) 

(2) 112 Ind. Cas. 116; A I R 1928 Mad. 914: 51M 
701; (1928) M W N 434; 28 L W 164; 55 M LJ 253; 
51 M 701 (F. B.) TRS 

*Page of 4 Pat.—[Hd,} 
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Ahammad v. Tamijady Ahammaa (3 , where 
their Lordships held that: 

“No abatement of a suit- takes place when & 
plaintiff dies after a preliminary decree is passed 
ia a mortgage suit, and no application for substi- 
tution of his heirs is made within the time limited 
by law" 

A contrary view has been taken by the 
Allahabad High Court in the case of Anmol 
Singh v. Hart Shankar (4). With due 
respect to the Judges who decided that 
case I must say I do not agree wi:h the 
reasoning of the learned Judges in that 
suit. I cannot understand how after a 
a decree has been passed the question of 
right to sue can arise. The suit has been 
merged in the decree, and that being so 
in my opinion, O. XXII, r. 4, cannot apply 
toa case where a preliminary decree has 
been passed and the suil cannot abate 
because no application has been made to 
add the legal representatives of a deceased 
defendant within time. The appeal must 
be allowed and the order of abatement 
set aside and the legal representatives of 
the deceased defendant be substituted in 
place of the’ deceased defendant. The 
appellants will get their costs. Advocate’s 
fee 5 gold mohurs. 

- Mya Bu, J.—I concur in the order 
proposed by my learned brother. 

The question for consideration is whether 
in a mortgage suit forsale the suit abates 
on account of the omission on the part of 
the plaintiff to apply to bring on the record 
the legal representatives of a defendant 
who dies after the passing of the preliminary 
decree and before the final decree is passed. 
It turns upon whether O. XXII, r. 4, Civil 
Procedure Oode, applies to the case or 
not. In Perumal Pillay Perumal Chetty 
(2), @ Full Bench ‘of the Madras High 
Court held that O. XXI, rr. 3 and 4, Civil 
Procedure Code, do not apply to cases of 
death of parties to a mortgage suit after 
the passing of the preliminary decree. In 
arriving at this conclusion the ‘learned 
Judges adopted the principle underlying 
the case of Lachmi Narain v. Balmakund 
(1) in which their Lordships of the Privy 
Council held: 

“After a decree has once been made in a suit 
the suit cannot be dismissed unless the decree ig 
reversed on appeal. The parties have, on the 
making of the decree, acquired rights or incurred 


liabilities which are fixed, unless or until the decree 
is varied or set aside.” , č 
The decree before their Lordships was 
one for partition passed by- the High Court 
(3) 122 Ind. Cas 303; A I'R 1929 Oal 430; 57 
O 285; Ind. Rul, (1930) Oal 239, ; 
(4) 126 Ind. Oas. 20; A I R 1930 All 779; 524 
910; (1930) A I J 825; Ind, Rul. (1930) All, 772, 
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on appeal by éonseht of the parties; and 
was in the following terms: 

“The whole property will be divided into four 
equal shares, of which the plaintiff will get one. 
Shew Narayan Marwari however will be entitled to re- 
tain the property which is now in his possession on 
payment in cash of any amount by which his share will 
be found by the lower Court to exceed the value 
of one-fourth share of the whole property. Inthe 
event of the property now ia possession of Shwe 
Narayan being found to be less than the value of 
one-fourth share of the whole property, he will be 
entitled to receive an ‘amount by which this 
property is found less than the value of one-fourth 


share.” 


Upon the passing of this decree the suit 
was remitted to the Subordinate Judge 
in order that the necessary steps for effect- 
ing a partition of the undivided property 
into fourths, and that the eldest brother's 
share might be taken. The Subordinate 
Judge then fixed a day for hearing of the 
parties and gave them notice, but as neither 
the plaintiff nor his Pleader appeared 
on the day fixed the Subordinate Judge 
dismissed the suit for want of further pro- 
secution. A decision similar to that of the 
Full Benchof the Madras High Court was 
passed by the Calcutta High Court in 
Nazir Ahammod v. Tamijadi Ahammad (3). 
But a Bench of the Allahabad High Court 
in Anmol Singh v. Hari Shankar (4), held 
that the death of a party after the passing 
of a preliminary decree may cause an abate- 
ment of the suit under O. XXII, r. 4. The 
learned Judges considered that the princi- 
ple underlying the decision of the Privy 
Council in Lachmi Narain v. Balmakund 
(1), did not apply to the case before them. 
With all respect to the learned Judges Tam 
unable tosee any distinction in principle 
between a decree such as the one in 
Lachmi Narain's case (1), and a preliminary 
decree for sale in a mortgage suit. In 
either case—to- quote the words of their 
Lordships of the Privy Council—‘'The par- 
ties have acquired rights and incurred liabi- 
lities which are fixed.” 


A preliminary decree in a mortgage 
suit declares the amount due tothe plaintiff 
on ‘account of principal and interest and 
costs calculated up tothe date ofthe decree 
and where interest 18 payable, declares the 
rate of interest to be paid until realisation. 
Then it says that if the defendant pays 
the amount so decreed into court on or 
before a particular date plaintiff should 
deliver the documents, and; if required, 
transfer the property to the defendant, and 
if necessary, give possession. It direcis 
that in default of such payment the prop- 
erly be sold and then gives liberty to the 
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plaintiff to apply for a personal decree for 
the balance, if any. It will therefore be- 
seen that by the time of the passing of 
a preliminary decree in a mortgagee suit all 
the questions in issue between the parties 
have been adjudicated upon and at the time 
of the plaintiff's application for a final 
decree, if any, the only question that 
arises is whether there has been payment 
as directed by the preliminary decree or 
not. By acomparison of the terms of an. 
ordinary mortgage decree for sale and those. 
of the decree in Lachmi Narain v. Bal- 
makund (1), it will be seen that in the for- 
mer there is much less to be done towards 
passing of the final decree than in the latter. 
The substantive rights and. liabilities of 
the parties rare finally determined by the 
preliminary mortgage decree. The plaint- 
iffs right to sue has accordingly been 
merged in the preliminary decree and I 
fail to see how the question of the survival: 
of the right tosue can arise after the pre- 
liminary decree has been passed. 
A. Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 
a COURT | 
Civil Revision Application No. 445 of 1932 
: March 20, 1933 
STAPLES, A. J. O. 
Seth PRATAPCHAND AND ANOTHER 
—AP?LIOANTS 

VETSUS 
ATMARAM AND O0OTHERS— NON-APPLIOANTS 

Civil Procedure Code (Act V of 1908, s. 149, 
0. XXXIII, r. 7—Application to sue as pauper—Pay- 
ment of court-fee after dismissal of application— 
Limitation for suit, whether runs from date of applica- 
tion or date of payment of court-fees—Seciion 149, 
applicability of. 

Where an application for leave to sue as a pauper 
has been rejected there is no proceeding pending 
before the’ court, and if court-fee is subsequently 
paid, the suit must be held to have been instituted 
when the fees were so paid and not onthe date on 
which the application for leave to sue in forma 
pauperis.was presented, 

Section 144, Civil Procedure Code, can only be 
invoked whet there is actually a pending proceeding 
beforethe court Naraini Kuar.v Makhan Lal (1) 
Keshav Kamchandra v. Krishnarao Venkatesh (2) 
Subhoya Churn Dey v. Bissessweri (3), Stuart Skin- 
ner alias Nawab Mirza v William Orde (4), Gopi 
Krishnav Bulakhidas (5) and Balguru Naidu v. 
Muthu Ratnam (7), followed Bank of Behar v. 
Ramchanderji (6), dissented from, 


C. R. A. ofan order of the Additional 
District Judge, Hoshangabad, dated Sep- 
tember 9,7: 1932, in Miscellaneous Judicial | 
Oase No. 15:0f-1981. 
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Messrs. K B. Tare and S. T. Khirwadkar, 
for the Applicants, 
Mr. J. Sen, for the Non-Applicant. 
Order.—The non-applicants had made 
an application for permission -to sue in 
forma pauperis. The application was 
made on August 6, 1931. After taking 
evidence and obtaining .a report from the 
' Collector an order was passed on April 14, 
1932, dismissing the application. One of 
the applicants thereupon immediately made 
an application for permission to pay the 
courl-fees, and after hearing the parties on 
that application and framing issues the 
Additional District Judge.has found that 
the application for permission to pay court- 
fees was not made mala fide and that such 
application after the dismissal of the appli- 
cation tosue in forma pauperis was main- 
tainable. This order -was passed on 
September 9, 1932, and court-fees were 
paid on September 14. The defendants, 
the present applicants, thereupon have 
made this application for revision, alleging 
that the lower Court was wrong in allowing 
payment of court-fees under s, 149 of the 
‘Civil Procedure Codeand that it should 
have held that the application was not 
made in good faith. 


The real question at issue is not whether - 
.and ,would respectfully, dissent from ‘the 


~court-fees should be accepted, but is one of 
limitation, namely, whether on payment of 
court-fees the date of presentation of the 


plaint should be taken to be the date of. 


presentation of the original application or 
the date on which court-fees were actually 
paid. .The learned Counsel for the appli- 
cantsigontended that after therejection of 
the application under O. XXXIII, r. 7, there 
‘was no application before the court and 
therefore, when court-fees were subsequently 
paid, thesuit must be held to have been 
instituted when the fees were so paid and. 
not on the date on which the application 
for leave to sue in forma pauperis was 
presented. This contention appears to me 
to be correct, and this view has been taken 
in Naraini Kuar v. Makhan Lal (1), Keshav 
Ramchandra v, Krishnarao Venkatesh -(2) 
and Aubhoya Churn Dey v. Bissesswari (3). 
It is true that all: those decisions were 
passed before the” present Code of Civil 
Procedure was enacted and that in the 
former Code there was no section corres- 
ponding to s. 149 of the present Code, 
which gives the court discretionary power 


to allow the person by whom. court-fees are - 


(1) 17 A 526; A W N 1895, 106. A 
(2, 20 B 508. l 
13) 24 O 889, 
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payable to pay such fees, and that when 
permission is granted under that section the 
document, in respect of which such fee’ is 
payable, shall upon such payment have the 
same force and effect as if the fee had : een 
paid in ihe first instance. I am of opinion, 
however, that this section can only be 
invoked when there is actually a pending 
proceeding before the court, and for this 
view, I would refer to Stuart Skinner alias 
Nawab Mirza v. William Orde (4), in which 
their Lordships of the Privy Council «held 
that where court-fees were paid on an 
application to sue in for . a pauperis during 
the pendency of the proceedings the suit 
should be held to have been instituted from 
the date of the presentation of the appli- 
cation. It is true that at the time of that 
decision there was no section corresponding 
tos. 149 of the present Code, but the 
principle is, I think, the same. That deci- 
sion has been followed in Gopi Kishan v. 
Bulakhidas (5), which was decided after 
the enactment of the present Code of Civil 
Procedure. It is, then, essential for the 
granting of permission to pay court-fees 
that there should be a pending proceeding 
before the court. I would also refer to the 
decision in Bank of Behar v. Ram-zhanderji 
(6), where the same view has been taken, 


decision in Balaguru Naidu v. Muthu 
Ratnam (7), where it has been held that, 
when an, application for leave to sue in 
forma pauperis has been dismissed, the 
plaint remains and may be validated by 


“payment of court-fees, With all respect I 


am of opinion that this view is mistaken 
and that when an applitation has been 
dismissed there is no proceeding before the 
court and that the plaintcannot be said to 
remain. ` 

In the present case it ‘is true that the 
application for leaveto pay court-fees was 
made only half an hour after thé application 
for leave to sue as pauper was dismissed; 
but the order dismissing the application had 


. been signed and deliveréd and was final, 


and therefore there was no proceeding 
The application for leave 
to, pay court-fees could not therefore- be 
granted under s. 149 of the Civil Procedure 
Oode. I hold, then, that the order of- the 


(4) 2A 241; GLA 126; 3 Suther 627; 4 Gar 31 
PLO). : : 
(5) 65 Ind Cas 506; A IR 1622 Nag 160;18 NLR 


(6) 118 Ind Cas 329;A I R 1929 Pat 637; Ind Rul 
(1929) Pat 521: Li P L' T 55. 
(7) 76 ind Oas 767; A I R 1924 Mad 118; 18 L W 451; 


33 M L T 18; 46 M LJ 254; (1923) M W N` 720, 


734 MAKKA 0. 


lower Court granting. the plaintiffs non- 
applicants permission to pay court-fees was 
not under s. }449and that the suit must be 
held to have been instituted on September 
14, 1932, the date on which court-fees were 
paid, and not on August 10,1931, when the 
application for permission to sue as pauper 
was presented. This application for revi- 
sion is therefore allowed. Costs of this 
application will be borne by the non-appli- 
cants. I fix Pleader's fees at Rs. 25. 
N. Application allowed. 
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OUDH CHIEF COURT 
Criminal Appeal No. 491 of 1933 
December 11, 1933 
Nanavitty, J. 
MAKKA—AcouseD-—-APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), 83. 324, 825— 
Thrusting lathi into the anus of a man -Injury to 
rectum not cause of death—Offence committed 

The thrusting of a lathi into the anus of a man 
is causing grievous hurt which endangers life and 
when it is clear from the medical evidence that injury 
to rectum was not the cause of death but ‘that it 
created a shock which contributed to the cause of 
death, the offence committed is one under s 3°5, Penal 
Code and not one.under 8. 304. 

Cr. A. against an order of the Sessions 
Judge, Hardoi, dated October 16, 1933. 

Mr. Siraj Husain, for the Appellant. 

Mr. H. K. Ghosh, The Assistant Govern- 
ment Advocate, for the Respondent. 

Judgment.-—This is an appeal from a 
judgment of the learned Sessions Judge - 
of Hardoi convicting the appellants Sardar, 
Makka and Umrai of an offence under 
s. 304, Indian Penal Code, and sentencing 
each of them to undergo seven years’ rigor- 
ous imprisonment. 

The case for the prosecution is briefly’ as 
follows:—., 

The deceased Durga, and Lochan (P. W. 
No. 4), went to steal wood from the grove 
of Bhudar on the night of June 14, 1933. 
` About a couple of hours before dawn 
Dalla, (P. W. No. 3), went to the grove and 
heard the sound of wood being cut. He 
came back and informed Bhudar about it. 
Bhudar and his brother Dalla went towards 
the grove armed with lathis and on their 
way they looked up Sardar, Makka and 
Umrai, and told them to come to their help 
if they were called. On reaching the grove 
Bhudar and Dalla saw two persons coming 
out of it. Bhudar challenged them and 
they ran away leaving on the ground the 
log of wood which one of thém had been 
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carrying. Bhudar ran after the deceased 
Durga, overtook him and struck him a few 
lathi blows with the result that Durga fell 
down on the ground and became uncon- 
scious. Dalla pursued Lochan but he some- 
how-or other managed to escape. After 
Durga had fallen to the ground Makka, 
Sardar and Umrai came to the spot and 
also gave him a few more lathi blows. They 
then dragged Durga who was still alive to 
a field in front of the house of Umrai. 
There Makka and Sarder caught the legs of 
the deceased and Umrai thrust his lathi into 
the anus of the prostrate Durga who died 
shortly afterwards. The police investigated 
the case and prosecuted Bhudar, Makka, 
Sardar and Umrai for an offence under 
s. 304, Indian Penal Code, and the learned 
Sessions Judge has convicted all of them 
under that section and sentenced each of 
them to seven years’ rigorous imprisonment. 
In the present appeals I am concerned only 
with the cases of Makka, Sardar and Umrai. 
Bhudar has not appealed. 

The evidence of the prosecution witnesses 
clearly proves that it was Bhudur alone who 
caused fracture of the skull which resulted 
in the death of Durga, and that Makka, 


‘Sardar and Umrai only. came up after 


Bhudar had knocked Durga down with the 
fatal blow on the head. All that Makka, 
Sardar and Umrai are proved to have done 
is that they dragged the fallen Durga some 
distance and that Makka and Sardar held 
His legs while Umrai thrust a lathi into the 
anus of the deceased. This action of the 
accused-appellants resulted in dilatation of 
the anus and abrasion of the rectum. The 
cause of death was,in the opinion of the 
medical expert, fracture of the skull and 
haemorrhage and shock. 


From the evidence on the record I am 
therefore, clearly of opinion that Makka, 
Sardar and Umrai cannot be held guilty of 
the offence of culpable homicide not amount- 
ing to murder. Their offence comes within 
the purview of s. 325 of the Indian Penal 
Code, inasmuch as they caused grievous 
hurt to the deceased by thrusting a lathi 
into his anus. I consider that the thrusting 
of a lathi into the anus of a man is causing 
grievous hart which endangers life and 
the medical evidence in this case supports 
this view, because the Civil Surgeon of 
Hardoi, Dr. Joshi, has deposed before the 
Committing Magistrate that : 

“Injury to the rectum was not the cause of death 
but that 16 created shock which contributed to the 
cause ef death " 

I, therefore, allow these appeals, set aside 
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the convictions and sentences of all three 
appellants for an offence under s. 204, Indian 
Penal Code, and in lieu thereof convict all 
three appellants of an offence under s. 325, 


Indian Penal Code, and sentence each of: 


them to undergo five years’ rigorous impri- 

soiment. To this extent only this appeal is 

allowed. For the rest it stands dismissed. 
N. Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1750 of 1928 
November 16, 1932 
VENKATASUBBA Rao,d. 
Thrikkakat Madathil Mooppu Stanom 

Kollath RAMAN 
THIRUMUMPU—P.aintirr— 
APPELLANT 
VETSUS 
Mullassert Karnavan KARUNAKARA 
MENON AND OTHERS—-DHREFENDANTS — 
RESPONDENTS 

Malabar Law— Devaswoms — Permanent lease by 
manager— Validity — Ancient grants—Preswmption 
of necessity —Absence of recitals, effect of. 

Although ordinarily the manager cannot grant a 
perpetual lease of temple property, he possesses in 
specialand unsual circumstances the power of 
making such a grant; in other words, the alienation 
will be upheld, if some imperative necessity is 
proved. h 5 

A suit was brougnt by a matathipathi to set aside 
a karamkari grant made by a previous matathipathi 
of properties belonging to a temple of which the 
matathipathi for the time being was the manager. 
The grant was'more than 70 years old at the time 
of the suit and all the persons connected with it were 
dead. The transaction had been recognised by 
successive matathipathies as valid : 

Held, that under such circumstances, having regard 
“to the length of time, the courts could rightly infer 
necessity for the alienation even in the absence of 
recitals in the grant as to necessity. Banga Chandra 
Dhur Biswas v. Jagat Kishore Acharayya Chow- 
dhuri (1) and other cases referred to. Kumara- 
swami Mudaliar v. Narayanasami (6), applied. 

Grounds justifying a permanent lease would also 
justify a lease which gives the grantee a right to 
enjoy permanently by exercising an option of re- 
newal. 

§.C. A against the decree of the Court of 
the Subordinate Judge, South Malabar, at 
Ottapalam in Appeal Suit No, 41 of 1926, 
A. 8, No. 533 of 1925, District Court of 
South-Malabar preferred against the decree 
of the court of the District Munsif of Tirur 
in Original Suit No. 588 of 1920. 


Sir A. Krishnaswamy Iyer and C. Se 


Swaminathan, for the Appellant. 
Messrs. K. P 1 
K. Kuttikrishna Menon, for the Respondents. 
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Judgment.—The grant sought to be 
set aside -in the suit was made by a pre- 
vious.---matathipathi in the year 1025, 
corresponding to 1849-1850. It is evidenced 
by Ex. A, and it recites that fora sum 
of 2470 fanans the kanam and the puram- 
kadam amounts), the land is demised to 
the grantee, who may hold it on karankari 
right without being liable to surrender it. 
Exhibit A’ mentions the total pattam to be 
389 paras odd, out of which about 106 
paras are tobe retained by the grantee 
for interest on the kanam and puramkadam 
amounts and the balance of about 282 
paras is to be paid to the grantor for 
purapad. The grant goes onto say, that 
the kanam shall be renewed from time 
to time on payment of the renewal fee and 
that the grantee may enjoy the property 
in perpetuity. 

The property is said to belong to a 
devaswom, of which the head for the time 


“being of the mutt in question, is the mana- 


ger. The first point that I have to decide 
is, whether the predecessor of the plaintiff 
exceeded his powers in making what may 
be described as a permanent alienation of 
the property. The authorities lay down that 
although ordinarily the manager cannot 
grant a perpetual lease of temple property, 
he possesses in special and unusual cir- 
cumstances the power of making such a 


-grant; inother words, the alienation will 
‘be upheld, if some imperative necessity is 


proved. Inthe present case, the purpose 
for which the alienation was made is not 
recited in the deed. The defendants 
alleged in their written statement that the 
grant was made in consideration of the 
fact that the grantee’s husband by exerting 
his influence got several recalcitrant 
tenants to recognise the right of the temple 
to certain properties and that but for his 
intervention the temple would have lost its 
right to those valuable items. To this effect 
some evidence was adduced, and the lower 
Courts were perfectly right in treating 
itas hearsay; assuming then rightly, 
that there is no positive evidence as to the 


‘circumstances in which the grant was made 


does it follow that it should be set aside? 
Boththe Judicial Committee and this court 
have laid downin several cases as to how 
the evidence relating to ancient transactions 
should be treated: Banga Chandra DhurBis- 


_wasv. Jagat Kishore Acharyya Chowdhuri(1) 


(1) 36 Ind, Oas 420; 44 O 186;20ML T 335; 31 M 
L J 563; (1916) M W N 336; 4.L W 458; 18 Bom, L 
R868; 14 A uJ 1103; 24 C L J 487;1P' L W 172 
O W N 225; 10 Bur. L T 177; 431 A 249 (P, 0) 
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Venkata Reddi v. Rani Saheba of Wadhavan 
(2), Magniram Sitaram v. Kosturi Bhai-Mani 
Bhai (3), Anapindi Somayya_ v. ` Ayyala 
Somayajula ‘Venkatayya (4) and, Ankula 
Sanyasi v. Gundala Ramachandra Rao (5). 
The suit was brought 70 years after the 
date of the grant, all the persons connected 
with it having in the meantime died. The 
transaction was recognised and treated 
as‘valid by subsequent matathipathis; 
in 1869 one of them received renewal fee 
and passed the receipt, Ex. IIL and in 1901 
another `v atathipathi granted Ex. IV, a 
receipt for another sum of renewal fee. 
The matathipathi; who filed the suit show- 
ed by his conduct in receiving rent for 3 
successive years, that he had no intention 
of repudiating the transaction. Having Te- 
gard tothe lapse of time ‘the lower Courts 
have, from the circumstances to which I 
have referred, rightly inferred the necessity 
for the alienation, and I am prepared 
toaccept their finding and uphold the 
grant. In a recent case Kumaraswamt 
Mudaliar v. Narayanasami (6), the point 
has been fully considered whether in the 
absence of recitals in the grant as to 
necessity, presumptions are permissible 
to fill in the details which have been 
obliterated by time. The conclusion arriv- 
edat there was, that the rule enunciated 
in the judgments of the Judicial Committee 
equally applies even in the absence of 
such recitals. That is a direct authority 
supporting the defendants’ case, and I am 
prepared to follow it. : 

'- The learned Advocate General contends 
that the rulings, to which I have referred 
to, do notapply asthe grant is not a lease in 
perpetuity but gives the grantee an option 
to demand a renewal from time to time. 
‘This in my opinion makes no difference. 
The lease may not be strictly in perpetuity 
but the grantee by exercising his option 
may enjoy the property permanently. If 
there were grounds justifying the perman- 
ent lease, those very grounds would also 
justify a grant containing the option 


(2) F5 1nd Cas 538°43 M 54l; 78 MI J 993; 111 


W 45115A L « 267 119:0. M W N 815; 22 bom 
L k541:2U P L RAP O) 17; 471A6 8 MLT 


457 

(3) 66 Ind Cas 162 46 B 481,26 O W N 473; 42 
M LJ501,30M L T 268; 20 Al. 4371; 5 LJ 
421 24 Bom L R 584; (1922) M W N 319; A I R 1922 
P O16863 4914 54(7 C} 

(4) 86 Ind Cas. 483, 48 ML J 224; 22 LW 81; 
A 1R 1925 Mad. 673 p 

(5) 95 Ind Cas 691; 5SIMI.J73 (1926, M WN 
319; A 1 R 1926 Mad, 692 A 
~ (6) 139 Ind. Cas. 766; 36 L W 186; (192, MWWN 
850, Ind. ` Rul.. (1932) Mad 786; A I R 1932 Mad, 
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clause. In principle there can beno differ- 
ence’ between the two cases. The learned 
Advocate General asks, would the Court 
compel the trustee to renew the lease? 
The answer is obvious. If the original 
grant was made for proper necessity, there 
Court should, not 
compel the observance by the succeedin 
trustees of the terms in the lease. 4 

Lastly, I need not consider the argument 
relating to the supposed clog onthe equity 
of redemption forthe simple reason that 
the transaction in question is by no 
means a mortgage pure and simple, but 
resembles more closely a lease. 

In the result, the second appeal is dis- 
missed with costs: two sets. 

A. Appeal dismissed. 


RANGOON HIGH COURT 
Special Second PALADEN No. 91 of 
193 


July 19, 1933 
Das, J. 
MUMUMMA AND ANOTHER — 
i APPELLANTS : 
versus 
KRISHN \ AND ANOTAER RESPONDENTS. 
Hindu Law-—Streedhanam — Property acquired by 
woman out of her own exertions, 
Property acquired hya Hindu woman by her own 
exertions is her streedhana property and goes first 


to her unmarried daughters. Debi Mangal Prasad 
Singh v Mahadeo Prasad Singh (1) and” Muthu 


-Rama Krishna Naicken v, Marimuthu Gounden (2), 


referred to, 
S. C. A. against the decree of District 
Judge, Maubin, dated February. 24, 1933. - 
Mr. E. W. Lambert,for the Appellants. - 
Mr. Tun Aung, for the Respondents. ` 
Judgment.—This appeal must be al- 
lowed. The first question to decide is 
whetherthe property left by Tamrathi 
was her streedhana property. It “is quite 
clear from the evidence and both courts 
have held.that the property was acquired 
by Tamrathi out of the money earned by 
her own exertions and that with that 
money she purchased this house. The 
question is whether the property acquired 
bya woman by her own exertions is her 
streedhana property cr not. The lower 
Appellate Court relying on the Privy 
Council case of Debi Mangal Prasad Singh 
v. Mahadeo Prasad Singh (1), held that as 
the property was purchased by the lady 
(1) li ind Cas. 1000, 34 A 234; 291 A121; 9A LT 
26°: 11 M L T 217; 16 C W N 409. (1912) M WN 
tng Pom Lk 220; 15 OL J 344; 22 ML J 462 
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it was not her streedhana property. I 


-must say that the lower Appellate Court 


misread the decision of the Privy Coun- 
cil. All that their Lordships held was: 
“That the share which themother ina joint Hindu 
family, obtains after the death of the father on 
partition of the joint family property between the 


mother and the sone is’not her streedhana,but is given ` 


for her maintenance and on her death it devolves 
upon the heirs of her husband and not upon her 
own heirs,” 


This case does not in any way decide 
the question whether ifa woman purchases 
property out of her own earnings, it is her 
streedhanayproperty or not. The Madras 
High Court has dealt with this point in 
the case of Muthu Ramakrishna Naicken v. 


that: 

“Property acquired by a woman by her own 
} is her own property 
which she is entitled to ho'd independently of her 
husband and it devolves on her heirs on her death ” 
`. In that case the learned Judges carefully 
went through all the authorities and came 
to this decision. With due to . respect I 
agree with their decision. In 
therecan be no doubt that this property 
was acquired by the lady out of her own 
earnings. It is not denied in this case 
that streed hana property goes first to un- 


-married daughters anditis admitted that 


. the appellants are the unmarried daughters 


of the .deceased lady. The appeal is, 


_ therefore, allowed, the decree of the lower 


Appellate Court set aside, and the decree 


_ of the trial Court restored with costs in 


“all courts, 


Ne. Appeal allowed. 
. (2) 24 Ind. Cas. 763; A I R.1914 Mad, 128; 38 M 
1036; 26 Mii J 532. 


LAHORE HIGH COURT 


Criminal] Revision Petition No. 635 of 1933 - 


September 7, 1933 
Tek Onano, J. 


KHUDA BAKHSH AND ANOTNER — ACCUSED — 


PETITIONERS 
g VETSUS - 
EMPEROR-—OPPOSITA PARTY. 

Criminal Procedure Code (Act V of 1598),3 587— 
Penal Code (Act XLV of 1860), ss. 417, 420 —Offence 
under s. 420 triable by First Class Magistrate~Trial 
by Magistrate holding only Second Class powers—~ 
Irregularity, if cured by 8. 537. A i 

Where the accused has obtained a sum of money 


from the complainant by cheating, the offence falls - 


under a: 420, Penal Code, and not merely one under 
s. 417 and the case is triable by a Magistrate- of the 
First Olass. If the case is tried by a Magistrate 
holding only Second Olass powers and hence having 
no jurisdiction to try it, the irregularity so committ- 
ed is not covered by s. 537, Oriminal’ Procedure 
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this case . 
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Oode. Bakhtawar Singh v. Emperor (6) and Jwala 
Prasad w. “Emperor (7), Rangayya v. Somappa (1), 


referred’ to. ; 
Or::-R. P. from the 
District “ Magistrate, dated 
March 8, 1933. : | 
Mr. Mohsin Shah, for the Petitioners. 
Grounds —The case against the peti- 
tioners is that they obtained a sum of 
Rs. 300 by cheating from Nur Mohammad, 
complainant. This is an offence under 


an order of 


Gurdaspur, 


“s. 420, Penal Code, and not merely under 


8. 417, Penal Code. The offence under 
8.417, is cheating generally but the offence 
under s. 420 is an aggravated type of the 


` oCence involving delivery or destruction of 
. Marimuthu Goundan (2) where it was held . 


valuable -security as was laid down in 
Rangayya v. Somappa (1). It was 
also held in Birendra Lal Bhaduri vi, 


Emperor (2) that the word “property” in 
8.420, Penal Code, includes money. In 
Sher Singh v. Emperor (3), it was held that 
where a person, under false pretence, in- 
tentionally deceives the complainant and 
dishonestly induces the complainant to let 
him have on credit certain articles for 
which hedid not intend to pay, then he 
is guilty under s.420 and not under s. 417, 
These three authorities make it abundantly 
clear that the offence of the” petitioner. 


` falls under s. 420,and not under s. 4i7, 


Penal Code. The learned Public Prosecut- 
or concedes that the trial Magistrate had no 
jurisdiction to try this offence. -But he 
contends that the -petitioners were not pre- 
judiced in any way by being tried under 
s. 417, Penal Code, by a Second Class 
Magistrate. I amunableto accept this . 
contention. An accused person iscertainly 
prejudiced in his defence if he is tried for 


- an offence by a Magistrate having no juris- 


diction in the case. I am therefore ‘of 
opinion that the Second Class trial Magist- 
rate who convicted the petitioners for an 
offence: under s. 417, Penal Code, was not 
competent to try them for the offence 
which comes within the purviewof s, 420, 
Penal Code. 

The charge-sheet framed against the 
petitioner mentions the fact that complain- 
ant was dishonestly induced to pay asum 
of Rs..300 to the petitioner who practised 
cheating on him.. The mention of this fact 
would take the case’ out of the jurisdiction 
of a Second Class Magistrate. The charge- 
sheet is’ defective because it does not 

(1) 82 Ind. Oas. 57; A 1 R 1925 Mad. 367; 25 Or. L 


J 1193; 20 L W 919. < 
(2) 32 O 22; 8 O W N 784. 
(3) 115 Ind Oas 471; A'IR1928 Lah. 935; 20 Or, 


L J 480; 10 L 513; 30 P' D R514 
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- specify the time when the cheating was 


a 


practised and when complainant was in- 
duced to part with money under false 
pretences. The m&ndatory provisions - of 
5. 342, Criminal Procedure Code, were also 
ignored because the accused persons were 
not questioned after the further cross-exa- 
mination of the prosecution witnesses. It 
is contended that this failure was not a 
mere irregularity which could be cured but 
that it wentto the root ofthe trial which 
was vitiated. In support ofthis contention 
reliance is placed on the principle enun- 
ciated in Nataraja. Mudaliar v. Devasigam- 
ant Mudaliar (4) and Muhammad Bakhsh v. 
E . peror (5). 

A fourth objection taken by the peti- 
tioners’ Counsel is that the trial Magistrate 
convicted Khuda Bakhsh, petitioner, without 
yecording his defence evidence. Itis true, 
as has also been . pointed out by the 
learned District Magistrate, that the trial 
Magistrate failed to record an order that he 
was not prepared to grant further time to 
Khuda Bakhsh for producing defence evi- 
dence and thatno statement of Khuda 
Bakhsh wasrecorded asto whether he was or 
was not closing his defence. But this failure 
does not prejudice the trialagainst Khuda 
Bakhsh who had sufficient time for produc- 
ing defence evidence. There is nothing on 
the record to show tnat Khuda Bakhsh 
may have asked for extension of time. This 
objection does not appear to me to carry 
any weight, 

The first objection regarding jurisdiction 
however stands on a different footing. The 
trial Magistrate who is exercising only 
Second Class powers was not competent to 
try acase which admittedly comes within 
the purview of s. 420, Penal Code. A 
Second Clsuss Magistrate is not competent 
to try an offence under s. 420, Penal Code, 
though he has jurisdiction to try anoffence 
under s. 417, Penal Code: vide Rangayya v. 
Somappa (|). ln this Madras ruling, it 
was alsolaid down that the High Court 
will set aside the conviction of an accused 
where the accused ‘himself objected to the 
jurisdiction of the lower Court, which by 
intentionally ignoring: facts of aggravation 
making the oltence cognizable only by a 
superior court has tried the accused under 
s. 417, Penal Code. 

For reasons given „above, I refer the case 
£r the orders of the Hon'ble Judges of 


(i) 131 Ind. Oas, 493; A I R 1931 Mad. 241: (1930) 
Mov N Olt; 32 Ur u d 757; (1931) Or, Oas, 361. 

(5, 65 Ind Qas, 618; A LR 1922 Lah, 45; 4 Iah L 
J 230; 28 Or, LJ ay - : : 
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the High Court with the Yrecommendation 
that the convictions and the sentences re- 
corded against the petitioners may be 
set aside and that their re-trial under s. 420 
Penal Code, may be ordered before a First 
Class Magistrate. Pending decision of this 
reference the petitioners will be released 
on furnishing bail bounds of Rs. 1,000 
each. 

Order.—The facis are set out fully and 
clearly in the order of reference passed by 
the learned Sessions Judge and it is not 
necessary to recapitulate them here. There 
can be no doubt that on the facts alleged 
by the prosecution and found by the trial 
Magistrate, the offence fell under s. 420 
and not under s. 417, Penal Code: Sher 
Singh v. Emperor (3). This being so the 
case was triable by a Magistrate of the 
First Class. The trial Magistrate who holds 
only Second Class powers, therefore, had no 
jurisdiction to try it. This is a matter 
which goes to the very root: of the case, and 
is not anirregularity which is covered by 
s. 537 of the Code: Bakhtawar Singh v. 
Emperor, 67 Ind. Cas. 588 (6), Jwala Prasad 
v. Emperor (1)}and Rangayga v. Somsppa 
1 . 


I, therefore, accept the recommendation of 
the learned Sessions Judge, set aside the 
convictions and sentences passed against 
the petitioners by the trial Magistrate and 
affirmed on appeal by the District Magist- 
rate, and direct that they be retried under 
s. 420, Penal Code, by a Magistrate of the 
First Olass. 


N. Retrial ordered. 
OS Ind, Cas. 688; AI R 1921 Leh. 63; 23 Ur L 
j i L 


(7) 11 Lab, L J 95. 


T ananta anv 


p 


MADRAS HIGH COURT 
[Criminal Revision Casé No. 688 of 1932 
(Criminal Revision Petition No. 643 of 1932 
November 16, 1932 
CURGENVEN, J. 
RAMASWAMI NAICKEN— 
CoMPLANIANT—PETITIONER 


a VETSUS . 
DANDAKARAN AND OTEBRS—AOCUSED— 
RESPONDENTS 
Penal Code (Act XLV of 1860), s. 879 —Attache 
ment of cattle by court under decree against third 
Ae as by real owner; whether amounts to 
theft. 4 x 
Where certain cattle were attached under a decree 
obtained against “A and handed over to certain 
sureties, and B, who was the real owner of ‘the 
cattle, rescued the cattle from the possession of the 
pureties; í 
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Held, that B was not guilty of theft. Emperor v. 
Kamla Pat (1, dissented from Thomas Knight 
(23, followed. 


Cr. R. P. praying. the High Cuurt to 
revise the judgment of the Court of Ses- 
sion, North Arcot Division in Oriminal 
Appeal No. 46 of 1931 preferred against the 
judgment of the court of the Sub-Divisional 
Magistrate of Triuvannamalai in .C. O. No. 
107 of 193). 

Mr. G. Gopalaswami, for the Petitioner. 

Messrs. A. Viswanatha Ayyar and S. 
Vepa, for the Respondents. 

The Public Prosecutor, for the Crown. 

Order.-In this case a conviction of 
theft was based upon the rescue by the 
respondents of certain buffaloes which had 
been attached under a decree by an amin 
and had been handed over to two persons 
on their furnishing security. The convic- 
tion has been set aside and the respondents 
acquitted by the learned Sessions Judge 
and this is a revision petition against the 
acquittal. 

The first question which it raises is 
whether in the circumstances the respon- 
dents’ act in rescuing the buffaloes amount- 
ed to theft. It may very well be that they 
committed an unlawful act, in taking them 
out of the custody of the sureties, but it 
does not seem to me necessarily to follow 
that that unlawful act was in the nature of 
theft. The finding of the lower Appellate 
Court, though it is expressed in somewhat 
indefinite terms, appears to be that the 
respondents actually owned the cattle which 
were attached and that they did not belong 
to the judgment-debtor. Sucha case, of 
. course, differs entirely from one in. which 
the property attached is rescued either by 
the judgment-debtor or by somebody on his 
behalf. I have been referred to Emperor 
v. Kamla Pat (1), for support of the propo- 
sition that in all cases of rescue from lawful 
custody (that particular case was from the 
possession of a Receiver in Insolvency) it 
must be held that theft is committed. But 
1 do not find that the question of the pre- 
sence of the element of dishonesty has been 
very explicitly discussed by the learned 
Judges. Mukerji, J., doesnot appear to 
allude to ib and only points out that it is 
not in accordance with public policy to allow 
persons in the position of Receivers etc. to 
be dispossessed of property except by due 
process of law; and Sulaiman, J., contents 
himself with the view. that any person who 
takes possession of such property would 
obviously be guilty under s. 379 if he knew 

(1) 95 Ind. Oas. 940; 48- A 363; 24 A L J 464; L R 

A 81 Or; A I R 1926 All 382; 27 Or, L J 863. 
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that the property had been attached and 
was therefore necessarily acting dishonestly. 
The learned Public Prosecutor has shown 
mean English case,}In}re Thomas Knight;(2), 
where this particular point of the ownership 
of the property attached was considered 
and it was held that where the property of 
which execution had been taken belonged 
to the person who had rescued it and not 
to the judgment-debtor, he could not be 
found guilty of larceny: and contrariwise, 
that only if the execution had been issued 
against the goods of that person could he 
have been held so guilty. This seems to 
me to express a very reasonable position 
though I do not think it is really necessary 
to reach a definite decision onthe point 
here because even were the act technically 
theft, I have not been satisfied that the 


acquittal in this case ought on general 


grounds to be revised. The petition is 
presented by an agent of the decree-holder 
and although it is quite rightly urged upon 
me thatitis against public policy to allow 
such rescues to take place, I cannot but 
think thatit is the business of those who are 
responsible for the administration of justice 
to take action where necessary and not to 
leave it toa private complainant. And if 
the buffaloes really did belong to the res- 
pondents Iam clear that the case is not a 
tit one to exercisa the powers of revision. 
I therefore dismiss the petition. fe 

A. Petition dismissed, . 

(2) (1903) 1 Cr. App. 186. f : n : 


anama arana Tat 


LAHORE HIGH COURT eon 
Miscellaneous First Civil Appeal No. 811 
of 1932 
November 6, 1933 

: JAT LAL, J. 
Siri GANESH COMPANY Lro, 
MUKTSAR—APPBLLANT , 


VETSUS : 

Tiru JIWAN RAM-GANGA SAHAI 
AND OTHERS—RESPONDENTS 
Companies Act (VIL of 1918), ss.8, 186, 215— 
Registered office of company situated within juris- 
diction of District Judge—Power of District Judge 
to passorders in liquidation proceedings—Certain 
contribuiories living outside British India—Whether 
amenable to qurisdiction of District Judge within 

whose jurisdiction registered office is situated, 

Where the registered office of “a company is 
situated withio the jurisdistion of the Dustrict 
Judge, by virtue of s 3, Companies Act, he is the 
Judge who has jurisdiction to pasa orders in 
liquidation proceedings, He has jurisdiction 
to pass orders for payment of any amount 
that may be due from ‘the contributories to the 
company onacgount of the: arrears in ,.the-calls 
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under s. 186 of the Companies Act, andif there is 
any dispute between the part:es he can adjudicate on 
it unders 215 The fact that certain contributories 
reside outside British India is immaterial, as by their 
agreeing to become members of a company with its 
registered cffice in British Indiaand within the 
jurisdiction of the District Judge, they are 
amenable to his jurisdiction. Gurdayal Singh v. 
Rajah of Faridkot (1), distinguished. 

M. F. ©. A. from an order the District 
Judge, Ferozepore, dated March 14, 1932. 
_ Mr. Chandra Gupta for Mr, Fakir Chand, 
for the Appellant. 


Judgment.—A company called Siri 
Ganesh Trading Company Ltd. of 
Muktsar, duly registered under the Indian 
Companies Act, went into voluntary liquida- 
tion and the appellant Babu Swami Dayal 
was appointed its liquidator. He made an 
application to the District J udge of Feroze- 
pore, within whose jurisdiction the register- 
ed office of the company was situated, 
under ss. 186 and 215 of the Indian Com- 
panies Act, for an order directing the 
respondents to pay certain amounts to the 
liquidator. The amounts represented the 
balance of the calls on shares alleged to 
have been taken by the responden's in the 
company. The respondents appeared in 
the Court of the District Judge in pursu- 
ance of notices issued to them and objected 
to the jurisdiction of the learned Judge to 


pass the order for payment on the ground. 


that they were residents of a Native Stat e, 
had no property in British India and did 
not carry on any business within the juris- 
diction of the court. The District J udge 
has given effect to fhése objections .and has 
dismissed the application ‘of the liquidator 
who consequently has presented an appeal 
to this court. 

After hearing Mr. Chandra Gupta, Coun- 
sel for the liquidator, I am of opinion that 
the order of the learned District Judge 
cannot be sustained. As I have already 
stated, the registered office of the company 
was situated within the jurisdiction of the 
District Judge and by virtue of s. 3 of tho 
Indian Companies Act he is the Judge who 
has jurisdiction to pass orders in liquida- 
tion proceedings. There is no doubt that 
he has jurisdiction to pass order for pay- 
ment of any amount that may be due from 
the contributories to the com pany on 
account of the arrears in the calls under 
8. 186 of the Indian Companies Act, and if 
there 1s any dispute between the parties he 
can adjudicate on it under s. 215. 

_ The question then is whether there is any 
provision of law which exempis foreigners 
from the. jurisdiction of the Judge. No 
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express authority is available on the sub- 
ject. The learned District Judge relied 
upon Gurdayal Singh v. Rajah of Faridkot 
(1), a judgment of their Lordships of the 
Privy Council. The facts of that case, 
however, ‘are quite distinguishable. The 
suit in that case was based on an ex parte 
judgment of a foreign court and the ques- 
tion was whether such a suit under the cir- 
cumstances mentioned in the judgment of 
their Lordships was sustainable in British 
Indian Courts. The facts of the present 
case are quite different. Here, though the 
respondents reside outside British India, 
they had agreed to become members ofa 
company which had its registered office in 
British India and within the jurisdiction of 
the District Judge, and are, therefore, 
amenable to his jurisdiction. Applying the 
analogy of the provisions of the Civil Pro- 
cedure Code relating to jurisdiction of the 
Civil Courts to entertain suits it would be 
perfectly correct to say that the cause of 
action arose within the jurisdiction of the 
Disirict Judge, who would, therefore, have 
jurisdiction to entertain a suit, if a suit had 
been instituted, for a decree directing the 
respondents to pay the amount now claimed 
by the liquidator. The Civil Procedure 
Code ordinarily makes no exemption in the 
case of foreigners provided the conditions 
laid down in s. 20 have been satisfied. We 
are not at this stage concerned whether it 
would be possible to enforce the order of 
the District Judge. Thatis a matter which 
will have to be considered hereafter. At 
present the only question that has arisen 


is whether the District Judge could pass an 


order against the respondents for the pay- 
ment of the amount claimed by the liqui- 
dator. I feel no doubt that he has juris- 
diction and consequently I accept this appeal, 
set aside the order of the District Judge 
and direct him to proceed with the applica- 
tion of the liquidator on its merits. The 
costs of this appeal shall abide the result. 
N. Appeal accepted. 
(1) 220222; 2114171; 4R & J 267; 6 Sar. 503 
112 P R 1894, 
CALCUTTA HIGH COURT 
Appeals Nos. 1 to 3 of 1931 
March 13, 1933 
GUHA; J, 
ALTAP ALI AND OTHERS — APPELLANTS 
versus 


‘SRISH CHANDRA DUTTA AND otaERs— 


RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), 8, 158—Claim 
for arrears of rent for a period— Additional claim 
Jor enhanced rent for subsequent period—Claimg 
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kept distenct and separate—Decree for arrearsof rent 
—Appeal—Maintainability of. 

The plaintiffs prayed for realisation of arrears of 
rent for a period and in addition to tbe claims for 
recovery of arrears of rent for the period mentioned, 
there was a prayer for enhancement of rent on the 
ground ofrisain prices. The claim for realization 
of arrears of rent as made by the plaintiffs in the 
suits, and the claims for enhancement of rent, which 
according to the statements in the plaints in the 
suits, were to take effect after the period for 
which there were the claims for recevery of arrears 
of rents, were kept distinct and separate. The, 
court in passing decrees for the plaintifis adopted 
the same course: 

Held, that in view of the claims separately made 
in the plaints for recovery of arrears of rent for the 
period mentioned, and for enhancement of rent, the 
claims not being for rent at an enhanced rate, the’ 
appeala from the decree of the lower Court for arrears’ 
of rent could not be held to be maintainable under 
the law. Beni Mahab v. Bijoy Chand (1), relied on. 
Dhanukdheri v. Baburam (2), distinguished. 

Mr. Ramdayal De, for the Appellants. 

Messrs. Atul Chandra Gupta and Birendra 


Chandra Das, for the Respondents. 


dudgment.—The plaintiffs in the three 
suits in which these three appeals have 
arisen, prayed for realization of arrears of 
rent for the period for 1335 to the Bhadra 
kist of 1388 B. S. in respect of three te- 
nancies. In addition to the claims for 
recovery of arrears of rent for the period 
mentioned, there was a prayer for en- 
hancement of rent on the ground of rise 
in prices, as provided by s, 30, Bengal 
Tenancy Act. The tenants defendants rais- 
ed various questions in resisting the plaint- 
iff's claim for rent as made in the suits. 
Tt was pleaded that the suits were not 
maintainable and that the defendants did 
not hold the jamas in respect of which 
rents were claimed, under the plaintiffs. 
As indicated by the Court of Appeal below, 
the question of the maintainability of the 
suits for recovery of arrears of rent, as 
also the question of the relationship of 
landlord and tenant between the parties, 
were the main questions at issue between 
the plaintiffs and the defendants. ‘The‘trial 
Court observed in its judgment that it was 
futile to raise ccmplicated issues in these 
suits for rent, and did not apparently de- 
cide the questions of title indicated in the 
same. The court, however, was asked to 
decide the question of liability of the de- 
fendants to pay rent on the basis of rea- 
lization of the same: and the decision of 
the court of first instance went against 
the plaintiffs; the suits were dismissed. 

On appeal the learned Subordinate Judge 
in the Court of Appeal below, observed 
that the materials before the court were 
not convincing enough to lead to an in- 
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ference that the plaintiffs had not the title 
in them to receive rent from the defend- 
ants, and that leaving aside the question 
of title which was not necessary to investi- 
gate in these rent suits, it could not be’ 
held that the plaintiffs should be deprived. 
of their right to get rents from the- de- 
fendants in those cases for the period in 
suit, as they (the plaintiffs) were in receipt 
of rents for the previous years; that if 
any ‘other party had a better title, it was 
open to that party to bring an action against 
the plaintiffs for establishment of that title. 
The plaintiff's suits were accordingly dec- 
reed by the Court of Appeal below, so far 
as the claims for recovery of arrears of 
rent were concerned, and the cases were re- 
manded to the Primary Court for decision 
on the issues as to whether the plaintiffs 
were entitled to enhancement of rent under 
s. 30, Bengal Tenancy Act, and if so, to 
what extent. The claims for realization of 
arrears of rent as made by the plaintiffs 
in the suits, and the claims for enhance- 
ment ofrent, which according tothe state- 
ments in the plaints in the suits, which were 
to take effect—after the period for which 
there were the claims for recovery of ar- 
rears of rents—were kept distinct and sepa- 
rate. This was the obvious course to be 
adopted in view ofthe claims made in the 
plaints as the plaintiffs had not claimed 
recovery of arrears of rent at an enhanced 
rate, after determination of the amount of 
enhancement under s. 30, Bengal Tenancy 
Act. So far as the decision and decrees 
of the Court of ppeal below, entitling 
the plaintiffs to realise arrearsof rent as 
claimed in the suits, the defendants have 
appealed tothis court. 

A preliminary objection was taken on 
behalf of the plaintiffs-respondents that 
the appeals to this court were not maintain- 
able, regaid being had to the provisions 
contained in s. 153, Bengal Tenancy Act. 
In view of the claims separately madein 
the plaints for recovery of arrears of rent 
for the period mentioned, and.for enhance- 
ment of rent, the claims not being for rent 
at an enhanced rate, I have no hesitation 
in coming to the conclusion that the ap- 
peals cannot be held to be maintainable 
under the law. The suits, so far as they 
related to arrears of rent for the period 
from 1335 to the Bhadra kist of 1338 B. S., 
were obviously suits in which claims for re- 
covery of rent within the meaning of s. 153, 
Bengal Tenancy Act, were made, and there 
was no question of assessment of rent in- 
volved in those cleims before the court, 
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As has been indicated above, the claims 
for recovery of arrears of rent at a speci- 
fied rate, and the claims for enhancement 
under s. 30, Bengal Tenancy Act, were 
kept altogether distinct and separate by 
the plaintifs, and the court below in pass- 
ing decrees in favour of the plaintiffs had 
adopted that course, 

In the above view of the cases before 
me, regard being had to the reason for 
the decisions of this court in the case of 
Beni Madhab v. Bijoy Chand (1) with which 
I am in entire agreement, the appeal to 
this court preferred by the defendants- ap- 
pellants which clearly relate to the claims 
made by the plaintiffs-respondents, for rea- 
lisation of arrears of rent for a particular 
period, at the rate specified, must be held 
to be not maintainable. It may be mentioned 
that the decision of this court in the case of 
Dhanukdhari v. Baburam 4 Ind.Cas. 745 (2), 
on which reliance was placed on behalf 
of the appellants, is of no assistance to 
them, inasmuch as the suit in which the 
above decision was given was- of a des- 
cription to which s. 153, Bengal Tenancy 
Act, would have no application. This has 
been clearly pointed out by the learned 
Judge of this court deciding Beni Madhab’s 
case (1), to which reference has been made 
above. In the result, the appeals are held 
to be not maintainable, and are dismissed 
with costs One ‘hearing fee is allowed in 
the three appeals, 

N. Appeal dismissed. 

ee Ind. Cag 570; AIR 1026 Cal. oe L 


(2) 4 Ind. Cas, 745. 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 114 of 
4 1933 


“ August 8, 1933 
AS, J. 
U, TI AND OTHERS— APPRLLANTS 


versus 
M. P.M. S. CHETTIAR Firu— 
RESPONDENT. 2 
Transfer of Property Act (1V of 1882), s. 55 (1) 
f), (4) —Mortgagee purchasing property knowing that 
mortgagor had not paid to his vendor purchase money 
in full—Suit for possession against vendor—-Con= 
ditional decree—Balance of purchase price to be 
paid to vendor—Separate suit for declaration. of 
vendor's lien, if necessary. ` 
The right of a purchaser to obtain possession under 
s. 55 (1) (71, Transfer of Property Act and the right 
of thy vendor to realize the unpaid balance of the 
purchnas money ünder S. 55 (4) (b), can ba recognized 
and enforced in one action, Nilmadhab V, 
Haren Prashad (1), followed, 7 Pane 


U. TI Y, My Se ORBTTIAR FIRM 


(4) @), 
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Where a mortgagee purchased the property, from 
his mortgagor knowing that the latter had not paid 
his vendor the purchase money in full, and the mort- 
gagee filed a suit for possession of the property 
which was wilh the vendor ; 

Held, that only a conditional decree could be passed 
in favour ofthe plaintiff entitling him to pessession 
only on payment of the bálancs of the purchase money 
due by his mortgagor tothe:vendor and the vendor 
should not be asked to filea Separate suit for declara- 
tion of his lien under s 55 (3 , Transfer of Préperty 


ct. 

Sp. S. Civ, A. from the decree of the Dis- 
trict Judge, Myaungmya, dated May 15,1933. 

Mr. R. K. Roy, for the Appellants. - 

Mr. R. C. Banerji, for the Respondents. 

Judgment.—The facts of this case are 
as follows: On Oc'ober 23, 1930, Maung 
Tha Ayeand Ma Thein Yin purported to. 
purchase the suit land from UTi and Ayi 
Mu Don. The purchase price mentioned 
in the deed of sale was Rs. 1,500. It 
is admitted and both Courts have found 
that only Rs. 700 of the purchase price 
was paid to U Tiand Ayi Mu Don. On 
the same day Tha Aye and Ma Thein Yin 
mortgaged the land to the plaintiff firm 
for Rs. 700. Both Courts have found that 
the plaintiff firm knew that U Ti and Ayi 
Mu Don had only been paid Rs. 700 and 
had not been paid the balance. It is 
obvious that the land was mortgaged to 
the plaintiff firm in order to raise Rs, 700 
to pay UTi and Ayi Mu Don. It is admit- 
ted also that U Ti and Ayi Mu Don 
remained in possession of the land, and 
are still in possession of it. On July 12, 
1982, the plaintiff firm purchased the suit 
land from Tha Aye and Ma Thein Yin by 
Ex. A. They nowfilea snit for possession 
of the land. The question for considera- 
tion is whether they are entitled to get 
possession without paying the balance of 
Rs. 800 due to UTi and Ayi Mu Don. 
The lower Appellate Court held that they 
were not entitled to a decree for possession, 
and that U Tiand Ayi Mu Don’s remedy 
was to file another suit for a declaration 
of the vendor's lien on the land under s. 55 
Transfer of Property Act. The 
lower Appellate Court seemed to think 
that the court could not in the same 
suit deal with both - questions. I do not 
agree. In the case of Nilmadhab Parhi v. 
Haren Proshad (1), the learned Judges 
went elaborately into the question and 
decided that the court-could decide all these 
points in the same suit. At p. 1164* the 
learned Judges stated as follows: | 

“Ar regards the second objection, we are of opinion 
ay 20 Ind Cas 325; 17 O W N 1161; 19 OL J 
“bage of 17 O. W. N.— jd] 
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tliat the provisions of s. 55, Transfer of Property Act, 
do not exclude the application of the principles of 
equity to the case before us. We entirely agree in 
the observations of Mahmcod, J., in Shib Lal v. 
Bhagwan Das (2) at p 2%51*, that ina cage such as 
this, an equity may exist in favour of the defendants 
so as to subject the decree for, possession to restric- 
tions aad conditions appropriate to the circumstances 
ofeach case. This-view has. been adopted by the 
Bombay High Court in Umedmal-v. Divu (3), by the 
Allahabad High Court in Baij Nath v, Poltu \4), 
and by the Madras High Court in Subramania Ayyar 
v. Poovan (5). With all deference to the learned 
Judges who decided the case of Velayutha v. Govinda 
(8), we are not ableto adopt the view they took of 
the effect of the statutory provisions on the subject; 
there is no reason why the right of the purchaser 
to obtain possession under e. 25 (1) (f), Transfer of 
Property Act, and the right of the vendor to realize 
the unpaid balance of the purchase money under 
B. 55 (4) \b), should not be recognized and enforced 
in one action. lf we accept the contention of the 
respondents the result will be that the plaintiffs will 
obtain an unconditional decree for possession, the 
vendor wi] be driven to institute a suit to enforce 
the lien which he possesses over the property for 
the unpaid purchase money, and the subsequent 
purchasers from the original owner will be driven 
to institutea suit against him or his representatives 
for recovery of the document they have paid as 
consideration for the conveyance in their favour. It 
is obviously undesirable that the matter in controversy 
which may be settled without disadvantage to any 
ofthe parties in a single litigation should be repeat- 
edly agitated in a succession of suits” 4 

I entirely agree with these observations. 
The result is that the appeal is allowed, 
the decree of ‘the lower Appellate Court 
set aside, and in lieu thereof a conditional 
decree will be passed in favour of the 
plaintiffs in the following terms: namely, 
that the plaintiffs do deposit in this court 
the sum of Rs. 600 within three months 
from the date of this decree. If the 
amount is so paid, a decree will be drawn 
up in favour of the plaintiffs for recovery 
of possession. it the amount is not paid, 
the decree will direct that the suit do stand 
dismissed with costs in all courts. If the 
amount is paid, thenI direct that each 
party do bear their own costs in, all Courts. 
If the amount is deposited as directed, the 
appellants will be entitled to withdraw the 
same from court. 


N. Order accordingly. 


(2) 1L A 244; A W N 1889, 96 

(3) 2 B 547 , 

(4) 30 A 125; A W N1908, 38. 

(5) 27 M 28. i 

(6) 8 Ind. Oas. 364; 34 M 543; (1910) M W N 637, 
M LT 108, 

* Page of Ll A—(Ed.} 
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ALLAHABAD HIGH COURT 
Execution First Appeal No. 427 of 1931 
December 2u, 1932 
NIAMATULLAH AND KISCH, JJ, 

RADHE SHIAM AND oTagRs—APPLICANTs . 

versus 4 
SHYAM LAL AND 0OTAKRS— 
' OPPOSITE PARTIES. : 

Civil Procedure Code (Act V of 1908), 8. 11— 
Constructive res ‘judicata—Applicability of, to 
execution proceedings Question raised and decided 
by implication—Whether operates as res judicata— 
Muamar neither raised nor decided— Whether operates 
as bar.' i 

The principle of constructive res judicata does 
not apply to execution proceedings. Although, 
if a question has been raised and decided by im- 
plication, the decision may operate as res judicata ; 
yet if the question was never raised and for that 
reason not decided, it cannot besaid that the party 
who might have raised such question is subsequ- 
ently debarred from doing so. Sheo Mangal v, Musam- 
mat Hulsa (1), relied on. $ 


E. F. A, from a decision of the De- 
puty Commissioner, Nainital, dated Octo- 
ber 13, 1931. f i 

Messrs. P. L. Banerji and S. N. Seth, 
for the Applicants. 

Mr. R. °K. Malaviya, for the Opposite 
parties. 

Judgment—This is an appeal from 
an order passed by the Deputy Com- 
missioner of Kumaon exercising the juris- 
diction of a Civil Court. The appellants’ 
objection to attachment of certain property, 
which they alleged to be ancestral pro- 
perly was dismissed on the ground that 
a previois decision between the parties 
operated as a bar to the objection sub- 
sequently raised. . 

The circumstances which led to the 
objection in question are briefly these: 
The respondent Shyam Lal instituted a 
suit on foot of a promissory note pur- 
porting to have been executed by three 
persons; Sakhan Lal, and Bisant Lal 
and Bishambhar, who were impleaded as 
defendants Nos. 1 to 3. The son of de- 
fendant No. 1 and two sons of defendants 
No. 2 were also impleaded as parties on 
the allegation that the debt contracted 
by the tirst three defendants were such 
as bound the entire family. The gong 
that is defendants Nos. 4 to 6, contested 
the suit on the ground that the debt to 
which the prcmissory note related had 
been contracted for immoral purposes. 
The court first struck an issue which 
threw the onus of establishing the un- 
lawful character of the debt upon the 
sons. Subsequently, on a representation 
made by defendants Nos. 4 to 6, the 
court altered the issue so as to throw 
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the burden of proof on the plaintiff as 
regards the character of the debt. There- 
upon, the plaintiff put in an application 
discharging the defendants Nos. 4 to 6 
from the array of parties. The court 
ordered that the suit be dismissed as 
against defendants Nos. 4 to 6, 7. e., the 
sons of defendants Nos. 1 and 2. There 
can be no doubt that the plaintiff with- 
drew the -suit as against defendants 
Nos.:4 to 6, whom he had originally im- 
pleaded; and accordingly the suit was 
dismissed as against them. Though 
O. XXIII, r. 1, Civil -Procedure Code, 
‘was. not referred to, there can be no 
doubt that the plaintiff meant to with- 
draw the suit against defendants 
Nos: 4 to 6 and the dismissal of it was 
based on the:- withdrawal. This hap- 
pened . on April 12, 1930. The suit went 
to trial as against defendantsNos, 1 to 3, 
and eventually a decree was passed aga- 
inst them on July 8, 19380. ' 

The plaintiff had taken out attachment 
before judgment at an earlier stage of 


the suit. After the suit was withdrawn 
and ‘dismissed as against defendants 
Nos. 4 to 6, they applied, on June 2, 


1930, that the property attached before 
judgment belonged to them and should 
be released. In dismissing their objec- 
tion the court held that there was no- 
thing to show that the property attached, 
or any part thereof, separately belonged 
to the minors. After a decree was pas- 
sed against defendants Nos. 1 to 3, the 
decree-holder proceeded to have the 
property sold in execution. Defendants 
Nos. 4 to 6 again objected, on June 30, 
1931, urging, inter alia, that the debt 
m respect of which the respondent had 
obtained the decree against defendants 
Nos. 1 to 3 was tainted with immorality 
and consequently the property which had 
been attached and was to be sold in 
execution of the decree, being joint family 
property, belonged to defendants Nos. 4 to6 
as well as defendants Nos. 1 to 3 and 
could not be sold. 

The lower Court has dismissed this 
objection without enquiring into the ques- 
tion of relation 10 the character of the debt 
on the short ground that the dismissal 
of the objection of defendants Nos. 4 to 6, 
dated: June 2, 1930, operated as a bar to 
the subsequent objection being entertain- 
ed. Apparently the ground on which the 
order under appeal proceeds is that it 
was the duty of defendants Nos. 4 to 6, 
who are the appellants before us, to have 
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raised the quéstion of the debt having 
been contracted for immoral. purposes in . 
their first objection of June 2, 1930, and “ 
that they, having omitted then to raise 
that question are now barred from. agita- 
ting the same. question. . The learned 
advocate for thé respondent has referred 
to a number of authorities in support of 
his contention that the appellant's omis- 
sion to raise the question which .they now 
be investigaied in their first 
petition of objection dated June 2, 1930, . 
bars them from raising it at a subsequ- 
ent stage. We have examined. all those . 
cases and are satisfied that none of them 
supports his contention. On the other 
hand, our attention has been drawn to 
Sheo Mangal v. Mt. Hulsa (1), in which 
a Division- Bench of this Court has held - 
that the principle of constructive res 
judicata does not apply to execution pro- 
ceedings. It is true that, if a question . 
has been raised and decided by implica- 
tion, the decision may operate as res ' 
judicata: but if the question was never 
raised and for that reason not decided, 
it cannot be said that the party which 
might have raised such question is sub- 
sequently debarred from doing so. More- 
over, we are clearly of opinion that the 
appellants were not called upon to raise 
the question as regards the immorality of 
the debt by their application of June 2, 1980. 
Up to that time the suit against their 
fathers was pending and no decree was 
passed till July 8, 1930. Though they 


< had objected to,the attachment before judg- 


ment being continued as against their 
interests in the property, it was wholly 
unnecessary for them to raise the ques- 
tion at that stage that the debt, which 
might or might not be decieed against 
their fathers had been contracted for 
immoral purposes. We hold that the 
appellants are not barred by any rule of- 
law from now raising the question that 
the debt, to which the promissory note 
on foot of which decree has been obtain- 
ed by the respondent, was tainted with 
immorality. 

The next question is whether it is 
open to the appellants to have that ques- 
tion tried in execution proceedings. We 
are relieved of the necessity of deciding 
this question, as the learned advocate 
for the respondent concedes that the ad- 
pellants can raise a question of this 
nature under s. 47, Civil Procedure Code, 


(1) 65 Ind. Cas.377; A I R 1922 All. 413;44 A 
159; 19 A L J 954, 
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We may refer to the explanation ap- 
pended to that section, which provides 
that-for- the purpose. of that section a 
plaintiff whose suit has been dismissed 
‘and a defendant against whom a suit 


has been dismissed are. ‘parties to the. 


suit. The appellants were ‘defendants 
- Nos. 4 to 6 in the suit in which the de- 
cree has been passed, and the suit was 
dismissed against them. The aforesaid 
explanation, therefore, applies in terms to 
the circumstances of this case, 

The lower Court having thrown out 
the appellants’ objection on a prelimi- 


nary ground and as we are of opinion - 
that the appellants’ objection should have ' 


been - tried out on the merits, we set 
aside the order appealed from and remand 
the -case to the Qourt below with the 


direction that their objection may be. 
enquired into.on the merits and according : 


to law. The appellants shall have their 
costs of this. appeal. 


N. P Case remanded, 


“ 
vee 


LAHORE HIGH COURT 
Second Civil Appeal No. 2139 of 1927 
p ‘November 8, 1932 
Appison AND AGHA Harpar, JJ. 
GANUN-—PLAINTIFF—ÅPPELLANT 
i _ versus ` 

RAM DITTA AND oTHERS—DEFENDaNTS ~ 

soos RESPONDENTS 

Custom (Punjab)—Suit for possession of land in 
village against proprietors—Some proprietors ad- 
mitting plaintiff's claim—Decree for joint possession 
against share of confessing defendanis, whether 
shouldbe passed. , i 

Where in a suit for possession of land situate in 
a village against the village proprietors, some of the 
proprietors admitted the claim of the plaintiff, but 
the claim was nevertheless dismissed : 

Held, that the decree should be modified and that 
the plaintiff should begiven a decree for joint 
possession in respect of the shares of the confessing 
defendants. aie 

S. C. A. from an order of the District 
Judge, Gurdaspur, dated June 21, 1927. 

Mr. Fakir Chand,-for the Appellant. 


Mr. Mehr Chand Mahajan, fcr the Res- ` 


pondents. 


Agha Haidar, J.—This is a plaintiff's, 


appealarising out ofa suit for possession 
of a certain area of land and also of a 
dilapidated ` house situate in the village 
Hara Tikka Kawal. The trial Court decreed 
the suit, but in appeal the learned Judge 
of the lower Appellate Court has dismissed 
the plaintiff's claim. The plaintiff has 
come up to this court insecond appeal, and 
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the short point, on which the appeal was - 
admitted -and which ¿has been argued - 
before us, is that, having -regard to -the ¥ 
fact that some of the defendants had: 
admitted the claim of the plaintiff; a : 
decree ought to have been granted ‘at least - 
so far the shares of those defendants are 
concerned. : - - 
The facts of the case may briefly be ` 
stated as follows: One Puran died on" 
February 10, 1915, leaving him surviving ' 
Musammat Gangi, his widow. On. Puran’s 
death mutation was effected in the name of `- 
Musammat Gangi and she remained in: 
possession for several years. On August 8, 
1923, Musammat Gangi appeared before 
the Patwari of the village and asked him 


‘that the land standing in her name may be 


recorded in the name of Ganun, the present 
plaintiff, as her adopted son. This was 
done. Musammat Gangi died shortly after- 
wards. On January 20, 1925, the Assistant 


_ Colleetor ordered mutation in the name 


of Ganun, but on appeal the Collector, on 
April 3, 1925, set aside the Assistant 
Colléctor’s order and ordered that the names - 
of the proprietary body ofthe village be 
entered, in the revenue papers, Thereupon, 
on July 24, 1925, Ganun instifuted the 
present suit for possession as already men- 


K tioned. He impleaded 19 proprietors as 


defendants inthe case. It is important to 
note that although Jagtu, defendant No. 16 ` 
and Kirlu, defendant No. 19, at first filed a . 
written statement along with certain other 
defendants, contesting the plaintiff's claim, 
they ultimately, on March 3, 1926, admitted ` 
his claim. Ha parte proceedings ~ were ` 
ordered against Teku, defendant No.6 and 
Bhodu, defendant No. 7, who had ‘filed 
separate written statements admitting-the 
plaintiff's claim. They also appeared as 
witnesses on his behalf supporting his 
claim. Munno, defendant No. 9, gave 
evidence as P. W. No. 19, in the case sup- 
porting the piaintiffs claim. Mr. Fakir 
Chand, Counsel for the appellant, argued 
that the plaintiffs claim should have been 
decreed as against all these five defend- 
ants, including Munno. So far as Munno 
is concerned, there is no force in ‘the 
appellant’s contention. Munno did not file 
any written statement. As already stated, 
he appeared simply as a witness for the- 
plaintiff and supported his claim, ‘But by 
giving evidence in support of the plaintiff's 
claim it cannot be said that he admitted - 
the plaintiff's claim and gave up hisrights 
and-interests in the land which forms the 
subject-matter of the- present suit. So 
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far asthe other. four defendants are con- 
cerned, namely, Jagtu, Kirlu, Teku and 
Bhodu, the plaintiff ought.to have been 
granted a decree in respect of their shares 
on their own admissions. i 

I would therefore, allow the appeal to this 
extent that the decree of the lower Appel- 
late Court be modifed and the plaintiff 
granted a decree for joint possession in 
respect of the share of ihe four confessing 
defendants. In other respects the appeal 
fails. Under the circumstances of the case 
the parties shall bear their own costs of this 
appeal, 
Addison, J.—I agree. 
NG. Decree modified. 


—— rai 


ALLAHABAD HIGH COURT 
Civil Revision No, 121 of 1932 
November 18, 1932 
MUKERIT, Acta. O. J., AND RACHHPAL 
BINGE, J. 
HAR PRASAD AND ANOTHAER— DEFENDANTS 
—APPLIOANTS 
Versus 
Firm BHAGWATI PRASAD RAM 
{SARUP — PLAINTIFFS— OPPOSITE PARTIES 

Civil Procedure Uode tAct V of 1908), s. 115, Seh 

_ II, para 1—Revision—Reference to arbitration not 
proper—Substantial justice done in case— High 
Court, if bound to inierfere 

Where substantial Justice has been done, the High 
Court is not bound to interfere in revision. 

A suit was instituted against two persons who 
were described asthe owners of a firm. The suit 
was for the recovery of damages for breach of con- 
tract entered into by the two firms. The summons 
issued to them wastaken by one M, a son of one of 
the defendants and M filed a written statement 
purporting to beon behalf of the firm. The case 
was referred to arbitration at the instance of the 
plaintifis and M: ; . 
* Held, that although M had no power to refer to 
arbitration, yet ashe was managing the business, 
substantial justice had been done, and the High 
Court was not bound to, and . would not, inter- 
fere with the award. 
` O. R. from an order of the Munsif, Al- 
lahabad, dated January 12, 1932. 

Mr. A. M. Khwaja, for the Applicants. 

Mr. Damodar Las, for ihe Opposite 
| Parties. l 

Judgment.—This is an application by 
the defendants in our revisional jurisdic- 
tion asking us to interfere with an order 
of the learned Munsif, Allahabad, by which 
he refused to entertain an objection against 
an award, 

The facts of the case will have to be 
stated in some detail because the casehas 
heen argued at great length and very 
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ably on both sides. The respondents who 
are a firm brought a suit against two 

persons named Har Prasad and Banwari 
Lal and described them as the owners . 
of a certain. firm. The suit was for the ° 
recovery of -damages for breach of contract 

entered into by the two firms. = 
- The summons that was. issued to Har- 
Prasad and Banwari Lal was taken by 
one Mathra Prasad one of the 5 sons of, 
Har Prasad, Mathra Prasad, filed a written , 
statement purporting to be on behalf of 
tbe firm and he signed it as the malik 
of thefirm. Lateron, the case was refer- 
red io arbitration at the instance of the 
plaintiffs and Mathra Prasad acting through 
his Counsel. An award was.drrived at which 
was partially in favour of both the par- 
ties. After the award was made an ex- 
ception was taken to the award on the 
ground that Mathra Prasad was hob au- 
thorised in Jaw to submit the matter in 
dispute to arbitration on behalf of Har 
Prasad and Banwari Lal. 

The learned Munsif ina carefully written 
judgment disallowed the contention as 
we have already stated. The reasons given 
by .the Munsif will have to be stated 
lateron and we can at once proceed to 
consider the argumenis advanced on be- 
half of. the defendants-:pplicants. The 
learned Counsel , for the applicants has 
relied ona case decided by a Bench of 
this Court of which one : of us was a 
member namely Gopal Das v. Baij Nath (1). 
He has conceded that although there may 
be some illegality or irregularity in the 
submission tu arbitration yet the parties 
by their conduct may be estopped frem 
disputing the arbitration award. Indeed 
this was a matter which was conceded in 
the judgment of one of the learned Judges 
who heard the case in Gopal Das v. Baij 
Nath (1). 

I. is also undoubtedly the law that in 
revision the High Court is not bound to 
interfere if there has been substantial 
justice. Coming to ihe pure question of 
Jaw it’ appears that although in its essence 
the suit was by one firm against another 
the persons who wele named as the de- 
fendanis were two individuals and not a 
firm. Looked atin this light Mathra Prasad 
had no authority on behalfof Har Prasad 
and Banwari Lal, to refer the dispute to 
arbitration, Even if we regard the suit 
as against the firm Har Prasad Banwari 
Lal, according to the ruling cited by the 
a 4 Ind. Cas 930; A I R 1926 All, 238; 48 A 289 ` 


é , 
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learned Counsel for the applicants, Ma- 
thura Prasad was not authorised to refer’ 
the mattec in dispute to arbitration. All 
the same it appears to us that substantial 


justice has been done and according to, 


Well-known principles we are not bound 
to interfere and therefore we shall not in- 
‘erfere, 


~The Court below has found that Har 
‘Prasad and his five sons,- Banwari Lal, 
Banarsi Lal, Mathura Prasad, Budhu Lal, 
and Ram Bharos, form a joint Hindu family 
and owned the "firm, Har Prasad Banwari 
Lal. They carry on business in different 
“localities and one ofthe sons of Har Prasad 
manages the shops at different places Har 
Prasad is now an old man of 90and does not 
do any business himself. Banwari Lal lives 
at home and looks after the household 
affairs and his aged father, Mathura Pra- 
sad manages the Allahabad firm and it 
was a contract with the Allahabad firm 
that is the subject-matter of the suit. The 
learned Judge of the Uourb below has 
found tha: Mathura Prasad was, the manag- 
ing partner, at least so far as the Al- 
lahabad firm went and that he did every- 
thing that could be done on behalf of the 
firm in the arbitration affair. He has also 
‘found that Banwari Lal, and his sons 
used to be. present before the arbitrator. 

The question now is whether in these 
circumstances we should interfere simply 
because initially the reference to arbitra- 
‘tion was not proper. Har Prasad and 
Banwari Lal knew that they were the 
defendants in the case. Itis possible that 
they did not know that they had been 
made parties as individuals and not as 
representing the firm. It is possible that 
Har Prasad and Banwari Lal were not 
aware of the fact that technically Mathura 
Prasad, although he managed the entire 
‘business of the firm Har Prasad-Banwari 
Lal, was nob authorised to make a re- 
ference to arbitration. If the matter had 
not gone {into court, Mathura Prasad as 
the managing partner would probably — 
we do not decide that point~have been 
entitled to make a reference to arbitra- 
tion or to settle the matter in dispute 
- with the plaintiffs. Mathura Prasad being 
the leading partner of the firm did ever} - 
thing in good faith forthe firm and it is 
but “fair that the result arrived at should 
not be interfered with. 


- On these grounds we decide that the 
application should be dismissed but un- 
der the circumstances of the case the 
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parties should pay their own costsin this 
court. We order accordingly. i 
A. Application, dismissed, 


amanna 


CALCUTTA HIGH COURT 
Second Civil Appeal No. 1521 of 1930 
April 28, 1933 
JACK AND Nag, JJ. 
BDAY NATE RAY - APPELLANT 


PRABODHOH ANDRA KHAN 
— RESPONDENT 

Civil Procedure Code (Act V of 1908), s,'1l—Time 
of dispossession of plaintiff directly and substan. tially 
in issue in prior suit-—Whether operates as bar to 
subsequent suit— Bengal Tenancy Act (VIII ~ of 1585), 
Seh, ITI, Art. 83—W hen applicable, 

Where the time at which the plaintif was dis- 
possessed is a matter directlyand substantially in 
igaue inconnection with the question of imitation, 
and that was also a question directly and substantially 
in issue, ın a case under s.9, Specific Relief Act, 
between the same parties, litigating under the’ same 


title, in a court competent to try the subsequent 
suit and a question, which was finally decided by 
that-court : 

Held, that the decision in the case under s. 9, 


Specific Relief Act, operated as bar by res judicata 
on this issue, Raj Gopal Bhattacharji v. Sarat 
Kumari Debi {i}, relied on, Chhadek Karikar y. 
Sdyad Ali Kaviraj (2)and Gokul Mandar v. Pudma- 
nund Singh (3), referred to 

Schedule 111, Art. 3, Bengal Tenancy Act, applies 
only when ths landlord had a hand in the disposses. 
sion. 


“8. OC. A. from a 
Second Sub-Judge, 
April 28, 1930. 


Messrs. Rupendrakumar Mitra and Kshite- 
enirakumar Mitra, for the Appellant. 

Messrs. Jogeshchandra ‘Roy, Herambachan-= 
dra Guha, Narendranath Banerji and Biraj- 
mohan Majumdar, for the Respondent, 

Jack, J.—In this suit the plaintiff wan‘s 
a declaration of his title toand recovery of 
possession of land, which he claims to hold - 
under defendants No. 3 and others. He 
had alease from them, of which the time 
expired in 1322, after which he claims to 
have held over until he was dispossessed 
by tha defendants on Chaitra 22, 1328. The 
defence is that pu gave up the land 
at the end of 1322, when ‘his lease expired, 
after which the land was in khas possession 
of defendants No. 3 and others until defend- 
ants Nos. 1 and 2 took a lease from them 
on Chaitra 20, 1323, and have been in pos- 
session since thit time. - Tne plaintiff 
brought a suit under s. 9, Specific Relief 
Act, in 1329. In that suit it was found that 
he had not been in possession of the suit 
land within six months -of the-institution of 


decree of the 
: Howrah, dated 
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the suit, which was accordingly dismissed. 

In this, appeal it is urged, first, that this 
suit is barred under the provisions of Art. 
3, Sch. III, Bengal Tenancy Act, having 
‘been brought more than two years from 
ihe date of dispossession by defendants 
Nos. 1 and 2, which wasin collusion with 
the landlord defendant No. 3, and, second, 
that the point of time, at which the plaint- 
iff was dispossessed being a necessary 
issue in this suit with regard to the ques- 
tion of limitation, the decision of that issue 
in the suit under’s. 9, Specific Relief Act, 
is res judicata between the parties. 
In ‘support of the latter proposition 
the -appellants rely .on the case of Raj 
Gopal Bhattacharji v. Sarat Kumari 
Debi (1), which appears to be very much 
on all fours with the present case, The 
judgment of that s, 9 case has been exhibit- 
ed. It- is admissible in evidence under 
s. 40, Evidence Act, and shows that on 
the issue as to whether the suit was within 
time, it was found on evidence that the 
plaintiff was not in possession within six 
months of the suit. In the present suit, 
the time at which the plaintiff was dispos- 
sessed isa matter directly and substantially 
in issue in connection with the question of 
limitation, and that was also a question 
directly and substantially in issue in the 
s. 9 case between the same parties, litigat- 
ing’under the same title, in a court com- 
petent to try the subsequent suit and a 
question, which was finally decided by that 
court. The appellants therefore appear to 
þe right in their contention that the deci- 
sion in the`s. 9 case was res judicata on 
this issue. For the respondents reliance is 
placed on the case'of Chhadek Karikar v. 
Sayad Ali Kaviraj, 85 Ind. Cas. 979 (2) 
at page 981* in which the learned Judge 
stated as follows: 

“Having regard to the summary character of the 
roceedings (under s 9, Specific Relief Act) and the 
act'that inthe very section itself it is stated that 

nothing stated therein should bar any person from 
suing to establish his title and recover posses- 
sion, even ifhe fails to recover possession in 
the’ said proceedings it is evident that the legis- 
lature did not intend to give the proceedings the 
character of finality which is essential to invest the 
decision with a character which will make it operative 


as res judicata.” 


Thus the learned Judge bases his deci- 
sion on two grounds, first, the statement 
ins. 9, Specific Relief Act, that nothing 
stated therein should bar any person from 
suing to establish his title and to recover 

(1) 114 Ind. Cas 82; AI R 1928 Cal. 752, 

(2) 85 Ind, Oas. 979; AIR 1925 Cal. 1016 

*Page of 85 I, C,—[ Md]. 
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possession, and, second, that proceedings ' 


under s.9 have not the character of finality 
necessary to operate as res judicata. As to 
the first ground, it isnot sought to bar the 


‘present suit through anything stated in s-9, : 
Specific Relief Act; it is sought to bar ıb 


on the grounds of res judicata; as to the 
second ground the answer is given by the 
learned Judge himself in an earlier portion, 
of his judgment. He refers to the observa- 
trons of the Judicial Committee in the 
case of &Gokul Mandar v. Pudmanund 
Singh (8) in reference to the case of 
Duchess of Kingston (4), where they say: 

“The essence of B Code is to be exhaustive on the 
matters in respect of which it declares the law, 
and it is not the province of a‘Judgeto disregard 
or go outside the letter of the enactment according 
to its true construction ' 
and goes on to say: 

“As the contention in the present case is sub- 
stantially to the effect that an issue should not be 
retried inasmuch as ‘it was directly and sub- 
stantially tried ian a former suit between the same 
parties, the question has to be determined upon 
the provisions of s. 11, Civil Procedure Code, and it 
is not open to rely on the principle of finality which 
forms the basis of the general law of res judicata 
apart from those provisions and this principle has 
been recognized by the Judicial Committee in a 
series of cases.” : 

Now, whatever the character of the 
proceedings under s. 9, Specific Relief Act, 
they constituted a suit and the date up 
to which the plaintiff was in possession, 
was a nesessary issue in that suit. It was 
found in evidence that he was not in’ 
possession within six months of that suit, 
or in other words, he was not in posses- 
sion on November 19, 1921, the suit 
having been instituted on April 19,1922. 
He thus lost possession more than two 
years before the present suit which was 
instituted on November 28, 1923. This 
decision is res judicata on the issue in the 
present suit as to whether ths suit is barred 
by special limitation under Art. 3, Sch. UI, 
Bengal Tenancy Act, if that article is 
applicable to the present case. The next 
question we have to consider is whether, in 
the circumstances of the present case, that 
article is applicable. To make it appli- 
cable, it must be shown that the land- 
lord had è hand in the dispossession. In 
the present case, although the plaintiff 
pleaded that defendants Nos. 1 and 2dis- 
possessed him in collusion with the lande 
lord, the finding of the Appellate Court 
is that the real dispossession was by de- 
fendants Nos. 1 and 2. Itis suggested that 
the learned Sub- Judge was under the impres- 

(3) 29 O 707; 29 I A196; 8 Sar. 323; 6 O W N 825; 
4 Bom. L R793 (P 0). 

(4) (1776) 2 Bm, L C 13 Ed, 644, 
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sion that the landlord müst physically take 
part in the dispossession on the spot, and 
that that is why he came to no definite 
finding as to whether the dispossession was 
-as alleged by the plaintiff, in collusion 
with the landlord. The learned Advocate 
therefore maintains that this case should be 
remanded to the Appellate Court for a 
‘decision on that point. However, we have 
_ considered the evidence of the plaintiff, 
‘who merely says he was dispossessed with 
the help of the lathials of defendant No. 2, 
and the finding of the trial Court that the 
actual dispossession was by Sudarshan, 
defendant No. 2; we have also taken into 
consideration the fact that the defendants 
themselves meintain that there was no 
dispossession by the landlord but a sur- 
render of the holding by the plaintiff. In 
these circumstances, there being no 
evidence that the landlord took part in 
-the dispossession, we should not be justified 
in remanding the case. We find that Art: 
3, Sch. III, Bengal ‘Tenancy Act, has no 
-application and therefore ithe suit is not 
-barred by limitation. This appeal is accord- 
ingly dismissed with costs. 

Nag, J.—I agree. 

N. Appeal dismissed. 


-NAGPUR'JUDICIAL COMMISSIONER'S 
COURT ; 


Miscellaneous Civil Appeal No. 53 of 1932 
July 19, 1933 
STAPLES, A. J. C. 
Musammat BHAGOBAIL DEVISINGH 
AND ANOTHER— DEFENDANTS 
APPELLANTS 


VETSUS 2 
SHIAMLAL DWARKAPRASAD - 

—PLaInT FF—RESPONDENT. 
. _. Civil Procedure Code (Act V of 19684, 0. VII, r. 
“10 ~Jurisdiction and court-fees—-Court finding that 
suit is beyond its jurisdiction and that court-fee 
“paid is insufficient —Procedure—Calling for deficient 
court-fee and rejecting plaint for default, legality 
of——Duty to return plaint—Court Fees Act (VII of 
1870), 8. 7 (v), (xi) (e)—Suit by dispossessed tenant 


against landlord and third party-- Proper courte 


fee. 
Where in a suit the question of valuation and defici- 
ent court-fees is raised, the court should determine 
the question of valuation and jurisdiction first, and if 
it finds that it has no jurisdiction it should return the 
plaint. It should not take any steps to enforce 
payment of the doficient court-fee or reject the plaint 
for non-payment of such court-fee. Ganesh Tavan- 
appa v. Tatya Bharmappa (2), followed, Kundasami 
Goundan v, Sudbai Goundan (1), dissented from. 
Where a suit was instituted by a person alleging 
that he was a tenant who was dispossessed by his 
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< 749 


landlord, against the landlord and a. third person 
who was in possession of the property : 

Held, that the suit was not one between Jandlord 
and tenant governed bys, 7 cl. (xi) (e) of the Court 
Fees Act, but a suit for recovery .of possession 
falling under s 7 (v) of that Act. Furzend Ali v, 
Mohanth Lal Puri (54, followed, Dinabandhu v. 
Dukhu Nirdha (€), distinguished,’ Govinda Kumar 
Sar v. Mohinimohan Sen (3) and Vithaldas v. Ghulam 
Ahmad (4), referred to. . 

M.C. A. from an order of the District 


Judge, Hoshangabad, dated August 9, 
1932. es 


Mr. J. Sen, for the Appellants. 

Mr. Fida Hussain, for the Respondent. 

Judgment.—This is an appeal by the de- 
fendants against the order of the District 
Judge, Hoshangabad, in an appeal from an 
order of the Subordinate Judge, Second 
Class, Sohagpur, returning a. plaint for 
presentation to the proper Court. The suit 
was brought by the respondent. Lala 
Shamlal for recovery of tenancy. land, 
which he alleged was leased to him by 
appellant No.1, Musammat Bhagobai, ihe 
malguear of the village. Appellant No. 2 
Brijlal was joined as defendant as.being 
in possession of the land in suit. An 
objection with regard to court-fees and 
jurisdiction was raised, and the trial court 
framed the following’ three preliminary 
issues : 

“l. What is the market value of the land in 
suit? 2. Whether or not the plaint has been 
properly stamped ? 3. Whether or not this court has 
jurisdiction to try this suit?” ws 


On these issues the Subordinate Judge 
market value of the land 
in suit was Rs. 6,300, that the plaintiff 
has not paid proper court-fees, that he 
must pay ad valorem court-fees and. that 
the value for the purposes of jurisdiction 
was Rs. 6,300. As the Judge only. took 


-up cases up to Rs. 2,000, he had no juris- 


diction to try the suit.. He however did 
not return the plaint for presentation to 
the proper court on these findings, but 
he directed the plaintiff .to make up the 
deficiency in court-fees by December 23, 
1931. On that date the plaintiff's pleader 
asked for further time to pay.the deficient 
court-fees and time was extended up to 
January 15,1932 Again further time was 


. asked for and was granted until January. 30, 


1932. On that date the plaintiff, who appear- 


.ed in person, stated that he was not will- 


ing to pay the’ deficient. court-fees, and 
the Judge rejected the plaint under O. VII, 
r. 11, Civil Procedure Code. 

The lower Appellate Court: has held that 
the Subordinate ‘Judge was wrong >in 
demanding payment of the deficient court- 


750. 


fees after he held that he had no jurisdic- 
tion and therefore’ he was wrong in re- 
jecting theplaint for default. 
Judge further held that court-fees were 
payable under cl. (xi) (e), s. 7, Court-feeg 
Act, and not, as held by the Subordinate 
Judge, under cl. (v) of that section, He 
therefore held that the suit had been 
correctly valued both for the purposes of 
court-fees and jurisdiction and remand- 
ed the case to the trial Oourt 
for disposal according to law. The 
defendants have now appealed against that 
order of remand, On the fist question 
there is a conflict of authority. In the 
case reporled in Kandasamt Goundan v. 
Subbai Goundan (|) it was held that, where 
the question of valuation and deficient 
court-fees is raised, the Judge, if he 
holds that the court-fees paid are in- 
suficient, should call upon the plaiotiff 
to spay the proper court-fees, giving him 
a reasonable time to do so; and if the 
plaintiff then made default, the Judge 
should reject the ‘plaint; if, on the other 
hand, payment was duly made, the Judge 
should return the plaint for presentation to 


the proper court. In Ganesh Tavanappa 
v. Tatya Bharmappa (2) however it has 
been held that a court, which has no 


jurisdiction to try a suit har, technically 
speaking, no jurisdiction to dismiss it for 
non-pajment of court-fees and that there- 
fore, when a question of valuation is raised, 
the court should. determine that question 
and, if it findsthat it has no jurisdiction, 
it should’. return the plaint for presenta- 
tion to the proper court, leaving it for that 
court to ‘enforce: payment of the requisite 
court-fees. I incline to the view of the 
Bombay High Court and I am of opinion 
that the question of valuation and jurisdic- 
tion is ore that should be determined at 
the earliest possible opportunity and that, 
if the court finds that it has no jurisdic- 
tion, it should at -once return the plaint to 
the court having jurisdiction and should not 
take any steps either to enforce payment 
of court?fees or in any other matter. I 
would therefore. find that the order of 
the Sub-Judge, Second Olass, requiring 
the plaintiffs to pay additional court-fees 
and on their failure to do so rejecting the 
plaint, was ultra vires and cannot be upheld. 

The next question that remains to be 
decided is whether’ the view taken by 


(1) 77.Ind, Cas. 781; AI R 1924 Mad, 646;46ML 
J 345; SAM LT 92; (194) MW N 338. 
(2) 101 Ind, Cas, 343; A 1 R1927 Bom, 257; 51 B 
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the lower Appellate Court is corfect with 
regard to valuation for court-feeés and 
jurisdiction. This depends on whether 
the suit is held to be one between land- 
lord and tenant and therefore governed 
by s 7, (xt) (e), Court Fees Act, or whether 
it is a suit for possession and governed 
by cl. (v) of that section. The trial Court 
held that it was {not a suit between . 
landlord and tenant, and court-fees were 
not correctly paid. The lower Appellate 
Court however, has held that it is sub- 
stantially a suit between landlord and 
tenant and that it was therefore correctly 
valued, The, District Judge has relied on 
the case reported in Govindakumar Sur-v. 
Mohinimohan Sen (3), which quotes with 
approval a decision of this. court in 
Vithaldasv. Ghulam Ahmad (4). It may be 
noted however that in both those cases 
the suit was brought by a landlord against 
persons holding over, and it was held 
that they should be treated as tenants 
because at the date when the cause of 
action accrued they were tenants. I 
would refer to Govindakumar Sur v. Mohini- 
mchan Sen (3) at p. 399“ where a passage 
has been quoted from Vithaldas v. Ghulam 
Ahmad (4) with approval, and in which it 
has been laid down that 

“the claim in a suit must be regarded with re- 
ference to the factsexisting when the cause of action 


accrued, not to the state of things when the suit 
was filed.” 7 


It may be noted however that this is 
not the criterion in the present case, 
The present suit is one by a person, who 
alleging that he was atenant dispossessed 
by his landlord, against the landlord and 
a third person who is now in possession 
of the property. It is true that the third 
person is related to defendant-appellant 
No.1, Musammat Bhagobai, the landlord, 
and according. to the. allegations in the 
plaint acted iù collusion with her; but, 
even so he is now in possession, and 
the suit is not only for recovery of pos- 
session from the landlord, but for dis- 
possessing defendant No. The case 
seems to me one to which the decision in 
Furzand Ali v. Mohanthk Lal Puri (5) is 
clearly applicable. ‘lhe lower Appellate 
Court has relied on Dinabandhu v. Dukhu 
Nirdha (6) with regard to the joinder of a 
third person, but a perusal of that case 
will show that it is not.in point, and the 

(8) 125 Ind. Cas 726; A 1 R 1930 Cal. 42; 57 O 
349; 33 C W N7169; Ind Rul (19:0) Cal. 568 
(4) 9) Ind. Cas 933; A IR 1927 Nag. 156; 23N L R 5, 

(5) .2 0:68, 

(6) 1NLR 73, 
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questi¢n there decidéd was a different one. 
1 hold therefore; following Furzand Ali v. 
Mohanth Lal Puri (5) that the suit is not one 
between landlord and tenant and that 
court-fees should be paid according to 

s. 7 (v), Court Fees Act. - 
It fotlows therefore that the suit has not 
“been correctly valued and that the couri- 
fees paid are deficient. As however it 
has been held that the Subordinate Judge 
was wrong in iejecting the plaint, the 
case is now sent back to’ the Subordinate 
Judge for returning the plaint for pre- 
sentation tothe proper court under O. VII, 
T, 10, Civil Procedure Code. Asthe appeal 
«thas only been allowed in part, I order that 
parties pay their own costs of the appeal 
in this court and in the lower Appellate 
Court. I fix Pléader’s fees in this court at 
Rs. 25, 
A. Appeal partly allowed. 
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ALLAHABAD HIGH COURT 
Execution First Appeal No. 430 of 1932 
Novèmber 16, 1933 
SULAAN, O. J., AND MUKERII, J. 
SECRETARY or STATE ror INDIA 1N 
COUNCIL —DECREE-FOLDER — 
APPLICANT 


,  versu 
SHIVA DATTAND ANOTHER—JUDGMENT- - 
DeBTORS— OPPOSITE Parry. 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
r. 10—Decree in suit filed as pauper—Direction 
thai court-fee and ` Government Vleader's fee be 
paid by defendant- Transfer, of decree~—Transferee, 
af bound to pay court-fee to Secretary of State— 
Government Pleader's fee, huw to be realised, 

_ A obtained a decree against B in a suit as 8 
pauper. The decres passed stated that the amount of 
court-fee and of Goyernment leader's fee should be 
paid by the defendant inthe suit, A sold the decree 
to C who got the decree transferred to another 
court. In execution” of the decree, a house of the 

- judgment-debtor was brought. to sale ana purchased 
by C. The Secretary of state was apprised uf the fact 
and applied to the court for payment to him., As U 
did not pay the money claimed, the Secretary of 
State took out execution of the decree against him 
in the original court: 





Held, tbat under QO, XXXII, r 10 
Civil Procedure Oode, the Secretary of State 
had a first charge on the subject-matter cf 


the suit and that the decree passed in favour of A 
bemg a money dectee, any money realised by A or 
his successor in title would-be the subject-matter 
‘of the suit and C was bound to pay the amount due 
to the Secretary of State. f 
Held, also, that as the charge ‘created by 
O. XXXII, r. 10, being a charge for the  court-fee 
only, the Government’ Pleader’s fee was not a charge 
on the subject-matter of-the suit and could b 
realised only from B, the judgment-debtor. te 
F. A. from æ decision of the Subordi- 


nate J udge of Muttra, dated June 4, 1932, 
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` The Government Advocate, for the Appli- 
cant. 

Mr. Panna Lal, for the Respondents. 

Judgment.—This is an execution first 
appeal by the Secretary of State for India 
and has arisen in the following circum- 
stances. 

Suit No. 21 of 1929 was instituted by 
one Abid Husain against one Abdus Sattar 
in the court of the Subordinate Judge of 
Muttra. Abid Husain sued as a pauper. 
His suit succeeded and he got a decree 
against Abdus Sattar for payment: -of a 
little over Rs. 10,000. The decree that 
was passed stated that the amount of court- 
fee, namely, Rs. 490 and the amount of 
Government Pleader’s fees amounting to 
Rs. 49 should be paid by the defendant in 
the suit, j 

The decree was sod by Abid Husain to 
the respondents before us, Shiv Dutt and 
Baijnath. Shiv Dutt and Baijnath obtain- 
ed an order of transfer of the decree to 
the Lucknow Court, and there a house of 
the judgment-debtor was brought to sale. - 
It was sold for a thousand rupees and was — 
purchased by the decree-holders, Shiv Dutt 
and Baijnath. . - 

Shiv Dutt and Baijnath instead of paying 
the sale consideration in cash, certified ` 


receipt of this amount which was. set off - 


against the deciee. After the sale, it ap- 
pears, the Secretary of State was apprised 
of the fact that execution of the decree 


“was going on at Lucknow, and he made an 


application to the court for payment to him, 
The sale having taken place, the learned 
Subordinate Judge thought that he could 
not but confirm it. He, however, directed 
that no sale certificate should issue till 
the money was paid, and he also directed 


‘the decree-holders to pay-the money ‘in 


fifteen daye. 

Shiv Dutt and Baijnath not having paid 
the money claimed by the Secretary of State, 
the latter took out execution of the decree 
against them in the court of the Subordi- 
nate Judge at Muttra. f 

Shiv Dutt and Baijnath raised an objec- 
tion tothe execution, and their objection 
having succeeded in the court below, this 
appeal has been filed on behalf of the 
Secretary of State. : 

The argument of the learned Government 
Advocate is this. Under O.XXXIII, r. 10 
the Secretary of State has a first charge 
on the subject-matter of the suit. The 
decree passed in favour of Abid Husain þe- 
ing a decree for money, any money realised 
by Abid Husain or his successoy in title 
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would be the subject-matter of the suit. 
The decree-holders, Shiv Dutt and Baij- 
nath, having purchased the property of the 


judgment-debtor for a thousand rupees, 
“they in substance. paid the sum of thous- 


“and rupees into court and also took away 


the same. 

Although actually the money was not 
paid into court and although money was 
not actually taken away from the court, the 
_ proceeding of granting a receipt for the 
sum of Rs. 1,000 and setting it off against 
the decretal amount was tantamount, ac- 
cording to the learned Government Advo- 
cate, tothe receipt of Rs. 1,000 by Shiv 


Dutt and Baijnath. 


< 


Thecontention on behalf of the appellant 
„is that Shiv Dutt and Baijnath having rea- 
‘lised the sum of Rs. 1,000 from the judg- 
ment-debtor, they could not pocket the 
entire amount without having discharged 
the amount due to the Secretary of State. 

In our opinion, subject to a little correc- 
tion, this argument is unanswerable. 

On bebaif of the decree-holders, Mr. 
` Panna Lal has contended that the subject- 
` matter of the decree was the property of 
' the judgment-debtor that was sold and, 
the Secretary of State has a first charge 
“that property, his clients will have no 
objection i in having that property put up 
| for sale again. 

In our opinion, this argument on behalf 
‘of the decree-holders is not sound. The 
“charge, on the subject-matter has been 
“created by law and when the decree-holders 
‘made the purchase, they knew or ought to 
have known that the sum-of Rs. 1,000. for 
„which they received credit, was not in its 
“entirety their property. 

It appears that the charge created by 
r. 10, O. XXXIII, is a charge for the court- 
fee only. The Government Pleader'’s fee 
amounting in this case to Rs. 49 is nota 
charge on the subject-matter of the suit. 
' That sum can be realised only from Abdus 
‘Sattar, the judgment-debtor. 

In the result, we allow the appeal in 
part, set aside the decree of the court below 
and direct that execution do issuefor the 
“sum of Rs. 490 and the costs of the 
“execution against the respondents, Shiv 
‘Dutt and Baijnath. 

The aprellant will receive his costs in 
_ this court and the court below, 

Ne Appeal allowed. 


a 
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CALCUTTA HIGH COURT . 
Civil Rules Nos. 1138 and 1139 of 1932 
March 3, 1933 


Gua, J. 
M. & 5. M. RALIWAY Co. LtD. — 
DEFENDANTS— PETITIONERS 


VETSUS 

SUNDERJEE KALIDAS ~PLAINTIFF 

— OPPOSITE PARTY. 

Railways “Act (IX of i890), s. 72—Risk notes A 
and B--Misconduct -Onus of proof—What amounts 
to misconduct—Damage during transit, whether leads to 
inference of misconduct—Conditions limiting liability 
—Validity. 

In the case of risk notes A and B the onus of 
proving misconduct on the part of the Railway Ad- 
ministration is on the party alleging it and when mis- 
conduct on the part of the servants is alleged, it must 
be shown that the servants were actually responsible . 
for the guilt or wrongful act; knowledge on the 
part of the Railway , Administration cr of their 
servant that an act is likely to cause injury is 
not sufficient. Stevens v G W, Railway Co (1), 
Forder v, G. W. Railway (2, and Ardeshir Bhikaji 
Tamboli v. G. I. P. Railway Co (%), referred 
to. 

It is well settled now that misconduct is not 
necessarily established by proving even culpable 
negligence. It is something opposed-to accident or 
negligence; it is the intentional doing of some- 
thing which the doer knows to be wrong or which 
he does recklessly, not caring what the result may 
be Glenister v. G. W. Railway Co. (1), Lewis v. 
G. W. Railway Co.- (5) Nerris v. Great Central 
Railway Co, (6), and Shepherd and Son v. Midland 
Railway (7), referred to. 

The limitation of responsibility and liability if 
it is in approved form as prescribed by: the 
risk notes, is not ultra vires, Toonya Ramv R.I. 
Railway Co (8), E. I. Railway Co. v. Bunyad Ali 
(9), Balaram Harchand v, S. M Railway Co 110), 
and M. &S. M. Railway v. M. Subba Rao (11), 
referred to. 

Merely because the goods were damaged in transit, 
it cannot be inferred that the Railway- Company 
did not take sufficient precautions. . 

Oivil Rules from the decree of Small Cause 
Court Judge, 24-Parganas, dated July 30, 
1932. 

Messrs. Ramesh Chandra Sen. and 
Jitendra Kumar Sen Gupta, for the. Peti- 
tioners. 

Messrs. Hiralal Chakr barks, Ramendra 
Mohan Majumdar and Sailendra Kumar 


lalit, for the Opposite Party. 
Order.—The petitioner was defendant 


.No. 2in the suit instituted by the plaint- 


iff oppcsite party, for damages on the 
allegation that anumber of bags of tobacco 
had been damaged duting transit from 
Niphain to Shalimar. The consignments 
in question with both covered by risk 
notes in Forms A and B, The defendant 


. denied liability in the matter of theclaim 


for damages as made in the suits, pleaded 
protection under the risk notes, and assert~ 
ed that all possible. care of the- goods 
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consigned was taken..The case of the 
defendant that the damage to ths con- 
-Signment was due to causes which were 
‘<beyond ‘the control of the Railway Adm- 
inistration (defendant No. 2). The learned 
Judge of the Court of Small Causes at 
Sealdah, -by whom the suits were tried, 
after stating the case for the parties before 
. him, observed that . ; 
: . “the “existence of the aforesaid damage would 
lead to an assumption that there was negligence 
on the part of defendant No. 2 such as to entitle tne 
pienin to relief sought; it has not been estab- 
hed by any reliable independent evidence that 
cei was absolute want of negligence on their 
Palo a. t : 
. With reference to the risk-notes execut- 
ed by the plaintiff, which purported accord- 
ing to their terms to protect defendant 
No.2 from liability except upon proof 
of misconduct of the Railway Admini- 
stration’s servants, the learned Judge re- 
marked as follows : f j 
. “Ib does not appear from the evidence on the 
record that the officers of defendant No. 2, in 
whose line the damages have -oceurred, took all 
necessary precautions ; for had they done so the 
goods .would not have been damaged. Now this 
would lead to a finding of misconduct on their 


part.” . : 5 

The court below: concluded by saying 
that on a consideration of the, evidence 
‘and circumstances of the case, the suits 
‘by the plaintiffs were to be decreed, 
Defendant No. 2 applied to this court for 
revision of the decision arrived at by the 
court’ below; and Rules were granted by 
‘this Court on three grounds specified in 
the applications to this Court. The first 
‘of these grounds related to: the question 
of onus of proof in the matter of mis- 
conduct of the servants--of the Railway 
Administration concerned, in -view of the 
: risk notes in Forms A and B. The next 
ground was with reference to there being 
no evidence of misconduct on the part 
“of. the servants: of the Railway Admini- 
‘stration. The’ last of the three grounds 
was that the court below had erred in law 
in holding that’ merely because the goods 
had been damaged, the: inference was 
“that the defendant did not-take all neces- 


sary precautions:to prevent the damage 


- complained of, - 

It is necessary to take into consider- 
ation the- scope and significance of the 
risk notes, in view “of the question arising 
for consideration in these cases, regard 
being specially had to the question of 
burden of proof as raised in them. The 
risk note in Form A is used when articles 
yendered for carriage, are already in bad 
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condition or so defectively packed as to: 
be liable to damage in transit. Risk note 
in Form B is used when the consignor 
elects to despatch at special reduced rates 
at owner’s risk goods for which an alterna- 
tive ordinary or risk acceptance rate is 
quoted in the Railway tariff. In both cases 
it is provided by the terms of risk notes 
that the Railway Administiations are free 
from all responsibility from any loss or 
damage from any cause whatsoever, 
except upon proof that such loss or damage 
arose from misconduct on the part of the 
Railway Administration’s servants. Sofar 
as the question of the onus of proof is 
concerned the statutory provision contained 
ins.72, Railways Act, limits the responsibi- 
lity of a Railway Administration in the 
case of risk notes, and the risk notes require 
proof of misconduct on the part of the 
Railway Administration’s servants. The 
obvious implication of the provision of 
the law.is that the onus of ‘proving 


‘misconduct -is on the party alleging it 


and this is what may be taken to be 
settled law in England: See Stevens v. 
G. W. Ry. Co. (1). When misconduct on 


the part of servants is alleged, it must -` 


be shown that the servants were actually 
responsible for the guilt or wrongful act: 
knowledge on the part of. the Railway 
Administration, or of their servant, that 
ap act is likely to cause injury. is not 
sufficient: See Forder v. G. W. Railway Co, 
(2). It may also be noticed in this con 
nection that it .was observed by their 
Lordships of the Judicial Committee of 
the Privy Council in the case of. Ardeshir 
Bhikaji Tamboli. v. G. I. P. Railway Co. 
(3), with reference to risk notes in Form 
H, which is used as an alternative to 
risk note in Form B, when a sender 
desires to enter into a general agreement 
instead: of executing a separate risk note 
for each consignment that a Railway 
Administration .was exonerated ` for 
damage. to goods except: where 
the loss was due to its wilful 
neglect, and there was ample evidence in 
the case before theJudicial Committee of 
negligence on the part of the administra- 
tion but the administration. could not be 
made liable merely on that account in 
the absence of finding of wilful neglect. 

(0 (1885) 52 L T 324; 49 J P 310. 

2) (1905) 2 KB 5*2; 4 LJK B 871; 21 TL 
R 625; 53 W R574; +3 LT 34 

(3) 107 Ind. Cas. 124; AI R 1928 P.O 24; 55 TA 
67: 52 B 169; 5+ M L 3J 167; 30 Bom. L R 
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The word ‘misconduct’ has now taken the 
place of the. expression “wilful neglect” in 
the risk notes in Forms B and H approved 
by the Governor General in Council under 
s. 72, Railways Act.. The question as to 
what is misconduct inthe matter of fixing 
liability on a .Railway Administration has 
received the consideration ofthe Courts in 
` England; andit may be taken to be well 
settled now, that misconduct is not neces- 
sarily established by proving even culpable 
negligence: Glenister v.G. W., Ry. Co. (4), 
Forder v., G.W. Ry. Co. (2). Misconduct 
is something opposed to accident or 
negligence [Lewise v. G. W. Ry. Co. (5)]; 
it is the intentional doing of something 
which the doer knows to be wrong 
or which he does recklessly, . not 
caring what the result may be: Forder 
v. G. W. Ry. Co. (2), Norris v. Great Central 
Ry. (6), and Shepherd & Son v. Midland 
Ry. (7). The question to be considered next 
is whether a rule as contained in s. 72, 
Railways Act, permitting a Railway Ad- 
ministration to limitits responsibility and 
liability by a special contract which the 
general law andthe Indian Oontract Act 
impose on parties is ultra vires has been 
considered in many decisions by the High 
Courts in India, and there can be no 
doubt that the authoritative view on the 
subject about which there has not been 
any divergency of opinion up to the pre- 
sent time, is.that a limitation of respon- 
sibility and liability, if itis in approved 
form as prescribed by the risk notes, is not 
ultra vires; See Toonya Ram v. E.I. Ry. 
Co. (8), E. I. Ry. Co. v, Bunyard Ali (9), 
Balaram .Harchand v. S. M. Ry. Go, (10), 
M.&S. M. Ry.v. M. Subba Rao (11). 
There was then the onus of proof on the 
plaintiff claiming damages against a 
Railway Administration by virtue of the 
statutory provisions contained in s. 72, 
Railways Actand under the clear terms 
of the risk notes in Forms A and B, 
There was also the initial burden on the 
plaintiff in a suit to prove his case before the 
court. The plaintiff, it must be said, had 
failed to discharge the two-fold - burden 
4) (1873) 20 L T 423, 


5) (1877) 3 Q BD 195; 47 LJ Q B 131; 37 L 
RKC W R1d5 k 


(6) (915) 85 LJ KB 285; 114 L T 183; 32 TL 


4 2 . 
(7) (1915) &5 LJ K B 283; 114 L T 515, 
(8) 30 O 8571; 10 W N 370, 
(9) 18 A 42; A W N-(1895) 150, 
(10) 19 B 159° 
my ia ON Sarr 192) Mad. 512; 44 
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that was on him, and- it is not too much: v 


to state that he had not made even a 


beginning in the way of evidence on which: — 


a liability could be fixed on defendant No. 2 
in the suit. 


The learned Judge in the court below has. 


to my mind failed to appreciate the 
bearing of the risk notes in Forms A and 
B, which contained the_terms of special. 
contract between the parties concerned, the 
plaintiff and defendant No. 2; it has entirely- 
misdirected itself in proceeding on the 
footing that if was for ‘the Railway Ad- 
ministration to establish by evidence that 
there was absolute want of negligence‘on 
its part and that it was for the Railway 
Administration to make out that its officers 
took all necessary precautions for the pur- 
pose of avoiding, damagé being caused to 
the goods consigned by the plaintiff under 
the terms of the-risk notes in Forms A and 
B. Misconduct had to “be proved; and the 
meaning and import of the word used in 
connection with actionon the part of.. thè 
carriers in the position of a Railway Ad- 
ministration-has been explained by. courts 
of ‘law, as mentioned ` above. There was 
no proof on the side of the plaintiff of 
such misconduct on the part of the servants 
of the Railway Administration concerned, 
defendant No.2 in the suit; and ‘thein- 
ference made by the court below that the 
defendant did not take precaution, from 
the fact that the goods consigned were 
damaged in transit, is wholly unsupport- 
able. Inthe above view of the cases, the 
decision and the decrees passed by the court 
below in favour of the plaintiff opposite 
party in these Rules, must be set aside. 
The plaintiff having failed to discharge the 
onus that was on him to prove misconduct 
on the part of the Railway Administration's 
servants andthere being no finding of 
misconduct, the plaintifi's suits. should have 
been dismissed by the court below: The 
Rules are made absolute. ‘The decreés 
passed by the court below in favour of the 
plaintiff opposite party are discharged, and 


_the suits in which the decrees were passed 


are dismissed. The parties are to bear 
their own costs in the court below as also in 
this court, | 


A - Rule made absolute. 
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__ LAHORE HIGH COURT | 
Civil Revision Petition No, 522 of 1932 . 
- January 19,1933 : 


! Tex CHAND, J. 
BISHA MBAR DAS—Puaintier— 


PETITIONER 


ns ” versus- 
KATHA SINGH—Derenpant— 
~ -= RESPONDENT 

` Contract Act (IX of 1872), 8. 74—Debts originally 
carrying interest—-Subsequent: concession that if 
amount is paid on specified dates, no interest will be 
charged but interest will be charged if concession is 
not availed of—Whether in the nature of a penalty— 
Voluntary payment under mistaken notion of law—~ 
Réfund, if canbe claimed. . 

Where the debts originally due by the :defendant 
to the plaintiff carried interest but ‘the plaintiff 
showed a concéssion to the defendant: that if he.paid 
the amount-on certain specified dates no interest 
would be charged, but-:that:. if- he failed to avail 
himself -of the -concession he would be liable to pay 
Lela il at the stipulated rate from the date of the 

ond ; oe pod 
_ Held, that sucha condition could not be said to be 
in-the nature, of a penalty and could not be relieved 
against unders. 74,.Oontract Act oron equitable 
‘grounds. of oe i 

‘Where a payment isnot alleged to have been 
made under misrepresentation, fraud or coercion on 
the part of the plaiatiff, nor is any mistake of fact 
alleged, and all that is contended is that the amount 
was paid undér a mistaken notion of law that the 
condition as-to the payment of interest on the date 
of the bond was penal, . when the payment ismade 
. Voluntarily, the. defendant isnot entitled to claim a 
refund of it. Wolf & Sons v. Dadyba, Khimji & Co. 
(1) and Manilal Lallubhai y. Chandulal Tribkovandass 
{2}; referred to, © OR i nos 
- -O. R. P. for revision `of the decteé of the 
Subordinate’ Judge, Third ‘Class, with 


‘enhanced powers. ôf a‘ Judge, Small Cause . 


Oourt, Kasur, dated June 27, 1932. , - 
“Mr. Amar -Nath Monga, for’ the Peti- 
tioner. sok oeta V $ x 
Pandit Ram Saran; for the Respond- 
“ent. 4 me we 
a suit for the recovery of Rs. 33 instituted 
din” the following : circumstances. The 
‘defendant owed: Rs. 1,180-to the plaintiff on 
-account of various debts due by him, which 
-carried interest..\-On January 21, 1928, the 
defendant executed a bond in favour of 
the plaintiff for Rs, 1,180 agreeing to pay 
it in two instalments. It was stipulated 
‘that if the instalments were paid on the 
due dates no interest would be charged, 
but in case of default, interest would be 
payable at a certain specified rate. The 
defendant failed to pay the instalments on 
the dates fixed. About a year after the 
execution of the bond, he mortgaged certain 
larids belonging to him to one Narain 
Singh and authorised the mortgagee to 
pay to the plaintiff Rs, 2,000 out of the 
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mortgagemoney. The mortgagee accord- 
ingly paid Rs. 2,000 to the plaintiff on 
December 16, 1929. In April 1932, the 
plaintiff brought a ‘suit for recovery of 
Rs. 33 alleging that after giving credit for 
Rs. 2,000 which he had received on behalf 
of the defendant from the mortgagee, the 
sum sued for was still due to him. 

The defendant admitted the execution 
ofthe bond and the payment of Rs. 2,000 
‘but pleaded that really Rs. 1,802 only was 
due on the bond and the plaintiff had been 
paid Rs. 198 in excess, He accordingly 
claimed a refund of, this sum, and paid 
court-fee on this claim. The learned Judge, 
Small Cause Court, held that the condition, 
that on default of the payment of the 
instalments interest would be charged, was 
penal, that Rs. 198 had been paid in excess, 
and ‘that the defendant could claim a 
refund of that sum. As the learned Judge 
was deciding the case as a Court of Small 
Causes, and as such he could not entertain 
a claim for more than Rs. 100 he dismissed 
the plaintiff's claim but passed a decree 
in favour of the defendant against the 
plaintiff for Rs. 100, leaving the parties to. 
bear their own costs. 

The plaintif has filed a revision in this 
court and on his behalf it has been con- 
tended that (1) the condition as to payment 
of interest was not penal, and (2) in any 
case, the defendant having voluntarily paid 
Rs. 2,000 and that no. misrepresentation, 
coercion of mistake of fact having been 
alleged or proved, he was not entitled to 
claim a refund. ME 

As has been pointed out already, the 


- debts originally due by the defendant: to 


` the plaintiff carried interest but the plaintiff 
showed a concession to the defendant that 
if he paid the amount on certain specified 
dates no interest would be charged, but 
that if he failed to avail himself of the 
-concession he would be liable to pay 
interest. at- the stipulated rate from the 
date of the bond. Such a condition cannot 
be ‘said to be in the nature of a penalty 
and cannot be relieved against under 
s..7iof the Contract Actor on equitable 
grounds. The first contention is, therefore, 
gsound.and must be upheld. 
In this view of the case it is not necessary 
.to-enter into a detailed examination of the 
second point raised by the petitioner. It 
“may, however, be pointed out that the 
payment of Rs. 2,000 is not alleged to have 
been made under misrepresentation, fraud 
or coercion onthe part of the plaintiff, nor 
is any mistake of fact alleged. All that is 
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contended is that the amount was paid 
under a mistaken notion of Jaw, that the 
condition as to the payment of interest on the 
dateof the bond was penal. Even if this 
were so, the payment was made voluntarily 
and as such the defendant is not entitled 
to claim a refund ofit. As observed by 
Pollock in his Law of Fraud in British 
India ip. 128) 

“the man who has chosen to judge his own cause 
upon all the facts, and has decided against himself, 


cannot appeal to the court against his own judgment, 
whether it was well-informed or not.” 


See alsoto the same effect Wolf & Sons v. 
Dadyla, Khimji & Co. (1) and Manilal 
Lallubhai v. Chandulal Tribhovandass, 125 
Ind. Cas. 907 at p. 909 (2). h 

I, therefore, accept the petition, set aside 
the judgment and decree of the court below 
‘and in lieu thereof pass a decree in favour 
of the plaintiff for Rs. 33. with’ proportionate 
costs. é | 

N. Petition dismissed. 
eae Ind. Cas 465; 44 B@3lat p 669; 21 Bom. L 


»— (2) 125 Ind Cas. 907at p. 909; 32 Bom. L R 424; 
Ind, Rul. (1930) Bom. 346; Al R 1930 Bom. a30, 





MADRAS HIGH COURT 
Second Civil Appeals Nos. 1027 and 1028 
f of 1931 
March 1, 1933 
KRISHNAN PANDALAI, J. 
GOLLAPUDI VENKATACHALAPATHT 
RAOQ—DEFENDANT — APPELLANT 


VETSUS 
ADUSUMILLI GOPALAKRISHNAYYA— 
PLAINTIFF—RgsPonDENT. 

Civil Procedure Code (Act V of 1908), 0.11, r. 2— 
Separate suits for successive years’ kattubadi— 
Kattubadi not fixed but varying according to produce 
—Applicability of O. II, r. 2—Enfranchisement of 
portion, effect of. ne 

Where two separate suits were instituted for the 
recovery of kattubadi for successive years by a 
zemindar against the same mekhasadar, but it 
eppeared that the kattubadi was not a fixed payment 
in money or kind but a payment varying with the 
actual produce of each year : 

Held, that the two suits were based on different 
causes of action and,O. l, r. 2, Civil Procedure Code, 
was no bar to the suit for the subsequent year. - 

Where a mokhasa was held from before the Per- 
manent Settlement ‘partly for Police services, which 
were due to State, and partly for personal services 
due to the zemindar and on payment of katiubadi to 
him, and the Government enfranchised the 
undivided half of the mokhasa area which was held 
for Police services : 

Held, that the enfranchisement did rot reduce 
the cisim of the zemindar to one half of the kattubadi 
due to him. A i ; 

- B. C. A. against the decrees of the Court 
of the Subordinate Judge, Bezwada, in 


Appeal Suits Nos, 24 and 25 of 1930, 
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preferred ‘respectively against the decrees 
of the Court of the District Munsif, Bezwada, 
in Original Suits Nos. 214 and 196 of 1928. 

Mr. Ch. Raghava Rao, for the Appellant. 

Mr. P. Satyanarayana Rao, for the Re- 
spondent. f 

Judgment.— These appeals arise from 
suits brought for recovery of kattubadi bya 
zemindar against a mokhasadar.. The several 
points in dispute between the parties are 
succinctly set forth by the learned Subor- 
dinate Judge in his clear judgment. There 
ere eight points and though the learned 
Advocate for ihe appellant did not abandon 
any of them, he has really stressed only 
two. Of the rest it is sufficiént to say that 
I agree with the learned Judge in ‘his con- 
clusions. ; SA 

The two matters pressed by the appellant 
are (1) that the subsequent suit, fhe subject- 
matter of Second Appeal No. 1027 of 1931, 
was barred under O. II,‘*r. 2, because it was 
brought on the same cause of action: as the 
earlier suit, the subject-matter“ of Second 
Appeal No. 1623 .of 1931. and (2) that the 
plaintiff is entitled to kattubadi only . for 
half the area ofthe mokhasa because the 
rove had enfrenchised the other 

ali. 

As for the argument’. based upon . O. H 
r. 2, the learned Subordinate Judge rely- 
ing on Paktaravy Mudali v. Audimoola 
Mudali (1), rejected it on the ground that 
the earlier suit was brought as a small 
cause suit at atime when the Subordinate 
Judge could exercise small cause jurisdic- 
tion only.up to Re. 300, and if the kattubadi 
for the latter years had been included in 
that suit, the suit could not have been 
cognisable in the Small Cause Court.. This 
may be a sufficient ground for rejecting the 
argument; ‘but’ I think a better one still 
is plain upon the facts. The two suits were 
not brought upon ihe same cause of action, 
and itis only when a subsequent suit is 
brought upon the same cause-of action that. 
any question can erise under O, II, r. 2. 
No doubt the suits are for kattubadi due in 
successive years to the same Jandholder 
irom the same mokhasadar upon portions of 
the same mokhasa. But when regard is 


had toihe fact that-the kattubadi now in 


question, is not a fixed payment in money 
orin kind but a payment at the rate of 
Rs. 2 per putti of gross produce grown from 
year to year upon the lands within the 
mokhasa, itis plain that that the annual 


_kattwbadi cannot possibly be the same in 


successive years and can cnly be. ascertained 
Q)GMBOR 419, 


1934: l 
each year after the cultivation is over and 


when the crops has actually been harvested. | | 


The lands upon which the crops are grown 
need not he the same; the cultivators who 
raise the crops needs not be the same; 


and when that isto be applied to an ` area 


which is said to be about 800 or 900 acres 


the utter impossibility of determining before- ` 


hand the kattubadi due for 


each particular 
year becomes apparent. It seems to me, 
therefore, that this is a case of different 
causes of action arising from the same 
transaction or relation between the same 
parties and not suits upon the.same cause 


of action in which thé plaintiff ig entitled to ` 


more or less: relief, 
objection fails. ‘ 

The other question is whether the plaintiff 
claim; should-be diminished by one-half on 
account of enfranchisement by Government 
of one-half of the mokhasa. TO this the 
answer is furnished in very clear language 
by the Subordinate Judge in para. 12, 
The mokhasa was held from before the 
Permanent Settlement partly for Police 


On that, ground this 


services, which of course being of a public ` 


nature are due tothe State, and parily for 
personal services due tothe zemindar and on 
payment of katfubadi to him. All that the 
Government did was to enfranchise that 
portion not demarcated by meses and 
bounds, but the undivided half ‘of the 
mokhasa area which was held for Police 
services. This left the relation between 
the zemindar andthe mokhasday intact and 
in no way affected it. The kattubadi pay- 
able before remained the kuttubadi payable 
after the enfranchisement and if anything 
more were necessary to make this plain, the 
inam title deed shows that the quit rent 
imposed upon the enfranchised half by the 
Government was expressly stated to be 
exclusive of the kattubadi payable to the 
zemindar which, as the records show, hap- 
pened in that_year to be Rs. 18-8-0. The 
Subordinate Judge was, therefore, right in 
rejecting this contention also. 

The Second Appeals fail and are dis- 
missed with costs. 


A, Appeals dismissed. 


` OGUL MUHAMMAD V. BMPEROR 


, summary powers at f f : 
‘notification purporting to invest him with such 


154 


PESHAWAR JUDICIAL COMMIS, 
: SIONER'S COURT 
Criminal Reference No. 2910 of 1933, 
October 5, 1933. l 
MIDDLETON, J. O. 
GUL MUHAMMAD AND OPHERS— AOCUSED 
— PETI PIONER 


VETSUS ` 
EMPEROR—Opposite Party. 
Criminal Procedure Code (Act V of 1898, 23 389 
(2), 580—Summary trial~ Magistrate not invested with 
time of, trial—Subsequent 


powers retrospectively—Ejfect of--Criminal powers, 
if can be granted retrospectively. 

Where at the time of the trial of-a case sum- 
marily, the Magistrate had not been invested with 
summary powers, but it appeared he was sube 
sequently invested and a notification purported 
to invest him with retrospective effect 

Held, that in the case of s 39 (2), Criminal 
Proceduré, Code, such a notification could not 
grant criminal powers retrospectively and that the 
trial Magistrate had no jurisdiction to try the cage 
summarilf. f ae 

Case reported by the Second Additional 
Sessions Judge, Peshawar, with his No. 
1821, dated August 1, 1938. 

Revision from an order of the Magistrate, 
First Class, Peshawar, dated June 1, 1933, 

Report.—Abmad, charged under ss. '3 
and 4,. Gul Mohammad, Rashid, Amir, 


“Umar Bakhsh, Abdul Rashid, Karim, Jan _ 


Gul, Khuda Bakhsh, Ghulam Habib, 
Karam Illahi, Bakar Shah, Azim, Ghulam 
Nabbi and Sared Sultan Shah all charged 


‘under s. 4 of the Public Gambling Act, 


were summarily tried and convicted “of 
the offences with which they were charged 
on Junel, 1933, by Sardar? Jaggat Singh, 
Magistrate, First Class, Peshawar. Ahmad 
was senienced .to0 one month's rigorous 
imprisonment and the rest to Rs. 50 fine 
each or in default to one month's ‘rigor- 
ous imprisonment. Against this order a 
joint Revision Petition No. 128 by Gul 
Mohammad, Sultan Shah, Abdul Rashid, 
Khuda Bakhsh, Ghulam Habib, Rashid, 
Umar Baksh,Amir,Karim, Karam Illahi and 
Bakar Shah and a joint Revision Petition 
No. 152 by Jan Gul, Azim and Ghulam 
Hassan have been preferred. As both these 
revision petitions involve a common point 
for decision they will be conveniently diś- 
posed of in this single order. 

The first objection taken to the order 
is that on June 1, 1933, the date of the 
order under revision, the Magistrate was 
not invested with summary powers and 
that the trial and the convictions were 
therefore void under s. 530 of the Criminal 
Procedure Code. Admittedly on the date 
of the order Sardar Jaggat Singh was 
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neither a Magistrate of the First’ Clsss nor 
possessed summary powers under s. 260, 
Criminal Procedure Code. The powers of 
a Magistrate, First Class and of summarily 
trying offences were conferred upon him 
retrospectively from May 15, 1933, by 
Notification No. -7-115-H-A-N and No. 
1716 H-A-N respectively published in the 
N. W. E P. Government Gazette of June 
16, 1938. The question therefore. is whe- 
ther the subsequent confirment of powers 
under s. 260, Criminal Procedure Code, 
retrospectively validated the said order. 
The relevant provision authorising Local 
Governments to confer powers is laid 
down .in s. 39 of the Criminal Proced- 
ure Code .Sub-section’ 2 of this section reads 

“very such order sball take effect from the date on 
which it is communicated to the , persun so em- 


powered.” 
This clearly shows that the confirment 


of powers will take effect only from the 
date on. which an order conferring such 
‘powers is communicated to the officer 
concerned and from no other date. The order 
conferring the powers to try offences sum- 
‘marily, as stated above was communicated 
on June 10, 1933, and as Sardar Jaggat 
Singh had no such powers on June 1, 


1933, his order of the same date therefore - 


was invalid, and could not have been 
validated subsequently. The learned Publie 
Prosecutor .who appeared on behalf of 
the Crown’frankly conceded this position. 
.In this view of the case therefore, the 
_trial and the convictions and the sentences 
passed were void under s. 530, Criminal 
Procedure Code. | 

` Several other objections have also been 
taken against the order under revision 
but in view of my finding on the first 
objection it becomes unnecessary to dis- 
‘pose them of. ; f 

For the reasons.given above under g. 438, 
. Oriminal Procedure Code, I recommend 
to the Court of theiJudicial Commissioner, 
N. W. F. Province that the convictions 


and the sentences being without jurisdic- - 


tion be quashed and that a retrial be 
ordered preferably in the court of another 
competent Magistrate in view of the fact 
that Sardar Jaggat Singh has formed a 
contrary opinion to the petitioners. ' 

- Order announced. 

Sheikh Mohammad Shafi, for the Peti- 
tioners. 

Kazi Mir Ahmad Khan, K. S., for the 
Crown. f 

Order.—The ten petitioners were tried 
jointly with one Ahmad. Ahmad was con- 
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victed under e. 3 of the Gambling Act, 
and the ten petitioners under s, 4 thereof. 
Ahmad was sentenced to imprisonment which 
he has now served, whilst the ten petitioners 
were sentenced to fine only. ‘They come 
up in revision on the ground: that the 


„trial was conducted as a summary trial 


although the trial Magistrate was not 
invested with summary powers.: It. is 
conceded by the learned . Government 
Advocate that at the time of the trial 
the trial Magistrate had never been invest- 
ed with summary powers. He was’ sub- . 
sequently. invested and- a notification put- 
perted to invest him with, retrospective 


| effect. The only question is whether such 


a notification can grant criminal powers 
retrospectively, and -in face of tke -provi- 
sions of 539 (2), Criminal Procedure Code, 
the answex must be à definite negative. “I 
hold that: the trial Magistrate had. no 
jurisdiction to try the case in the way 
in which he did. I sef aside the, con- 


-viction and sentences of the ten petitioners 


and direct that they be retried “by a 
Magistrate: of competent jurisdiction... In 


regard to-Ahmad, who has not associated 


himself with the -petitioners and who has 
already undergone the sentence of im- 
prisonment, I do not propose. to interfere 
as any interference at ihis, stage would 
merely prejudice him after having 
received punishment. This, however, does 
not imply any decision as regards .the 
merits of the case. we a oy 


No ` Retrial ordered. 


A 45 


' 1934 NASRULLAR 


PESHAWAR JUDICIAL COMMIS- 
: ._ ‘SIONER’S COURT. 

“ Second: Civil Appeal No. 83-41 of 1933 
“>: | November 10, 1933 
-.c. MIDDLETON, J.C. f 

: JEHAN 


GIR KHAN—DETENDANTS 
> AND OTHERS—APPELLANTS 


Slee: PTs oo - VETSUS s 
=? ZAMAN KHAN AnD Otanes - PLAINTIFFS— 


. suit, was ‘adjourned to dnother date, 


pes RESPONDENTS. | 
. Civil-Procedure Code (Act V of 1909), 0, IX,r. I ` 
Application to set aside ex parté decree—Allegation 


‘ of want of notice of adjourned dates found false ~ 


Ex parte decree, if can-be set aside, . A 
“On adate fixed for hearing a case of which the - 
parties had due notice, oh a telegram being received 
from one of the defendants for adjournment, the 
Qn this date 
proceedings ‘commenced ex parte. At an adjourned 
hearing, a-regularly appointed pleader of the defen- 
dants putin‘an appearance The case was adjourned 
toa further date and an ex parte decree was passed. 


_Application to seb aside the ex parte decree was 


rejected ; oe 
.Held, that as the pleader of the defendants ap- 


“peared on one of these dates, the defendants had 


knowledge that that date had been fixed and that they 
„could not claim that: they never had any notice of : 
the adjourned dates, and that the application to set 
‘aside the ex parte decree was properly rejected. 

'- 5:0. A. against an order. of the Sub- 
Judge, Haripur, dated May 31, 1933. 

Mr. Abdul Qayum, for the Appellants. 


- - “Mehta Ramji Das, for the Respondents. 


. Judgment.—This is an appeal against 
‘an order rejecting an application for setting 
aside an ex , parte decree. September 


< 16, 1932, was a date fixed for hearing of 


‘the case of which parties had due notice. 


‘Upon that day a telegram was received 


from one of the defendants-appellants alleg- 
ing inability to‘attend and asking for an 
‘adjournment. On receipt of this telegram 
hearing was adjourned until September 
‘17, on which proceedings commenced 
ex parte. At an adjourned hearing on 
‘October 1, a regularly appointed pleader 
of the two petitioning defendants put in 
‘an appedrance.° On that day plaintiffs’ 
evidence was concluded and the case was 
adjourned to October 14, 1932, for judgment, 
Ex parte decree was passed on October 
14. The two appellants applied io have 
this decree set aside. Their application 
was rejected on May 3l, 1933, by the 
order now under appeal. ` 
- -The order of the ,court below shows 
ample reasons for considering that: the 
appellants were lax in not ascertaining 
‘the dates fixed in the case after September, 
‘16, but this appeal was admitted toa full 
hearing in the belief-that no notice of any 
adjourned hearing had been given to the 
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appéllanis. As set forth above, it now 
appears that upon October 1, the appellants 
were represented by a pleader. It is, 
therefore, clear that they or their pleader 
did have knowledge that October 1, 1932, 
had been’ fixed in the case. In these cir- 
cumstances the appellants cannot claim 
that they never had notice of any of the 
adjourned dates and they. must bear the 
natural consequences of their failure to 
attend. I dismiss this appeal with costs, 
Pleader's fee Rs. 15. < 

N. Appeal dismissed, 


aana 


OUDH CHIEF COURT 
Crminial Appeal No. 347 of 1933 
September 14, 1933 
Smita, J. 
NASRULLAH—APPELLANT 
versus 

EMPEROR— COMPLAINANT ` 
. — RESPONDENT 

Penal Gode (Act XLV of 1860), ss. 366, 876— 
Kidnapping of girl over sixteen years of age— 
Question of girls consent to accused having sexual 
intercourse. with her—Whether material — Absence 
of evidence to show that intercourse was without her 
consent—Conviction for rape-—~Legality of —Criminal 
trial—Hvidence as to age of a person—Medical 
evidence, value of. f , : 

If itis proved that a girl who is alleged to have 
been kidnapped was at the time under the age of 
fourteen, her consent is immaterial. But where she 
is over sixteen, and there is nothing to support her 
allegation that the accused had sexual intercourse 
with her against her -will and it is at least possible 
that she was a consenting party, ‘then the accused 
cannot be ‘held to be guilty of rape by the mere fact 
of having sexual intercourse with her. In the absence 
of any corroborative evidence that the accused had 


‘sexual intercourse with her and that if they did 80, 


it was without. her consent, the accused ought not be 


convicted for rape. , 
It cannot possibly be said that a doctor's opinion 


on the point of  person’s age is not entitled to any 
greater weight than that of any other person, Even 
if the indications from which age can be deduced are 
known toa layman, a layman is not in a position, ag 
a medical man‘is, tu examine a person, with a view 
to discovering the presznce or absence of those in- 


dications. es 
Appeal against nn order of the Assistant 


Sessions Judge, Gonda, dated June 24, 


1933. ' : 
The Assistant Government Advocate, for 


the Crown. f 
Judgment.—These are appeals: from 
the jail by-three men, Nasrullah, Moham- 
mad Raza and Idu. Nasrullah and 
‘Mohammad Raza are brothers, and Idu is 
said to be connected with them by mar- 
riage. The appeal of Idu was argued þe- 
fore me by a Counsel—the other two appel- 
lants were not represented, Lo erg 
The three appellants have all; been 
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convicted by the learned Assistant Ses- 
_gions Judge ‘of the Gonda District under 
ss. 366 and 376, Indian Penal Code, and 
have been sentenced to five years’ rigorous 
imprisonment each, under each of those 
two sections, the two sentences teing 
ordered to run concurrently. They were 
‘ committed for trial by the Magistrate on 
"8 charge under s. 366, Indian Penal Code 
only, the charge under s. 376, Indian Pen- 
‘al Code was added by the learned As- 
‘ sistant Sessions Judge. 
The allegations are that the appellants 
‘kidnapped or abducted a girl named 
Parbharaji early in the month of Novem- 
ber last, and that she was afterwards 
“taken to various places where all the three 
appellants at various times raped her. 
She was in the end discovered by the 
“ police in the company of Nasrullah, at a 
_short distance from Fatehpur in the Bara 
Banki district. 
According to’ the girl, she went out to 
éase’ herself a little after dark’ one night, 
_the date appears from other evidence to 
have teen November 1, 1932. The 
: girl alleges that Nasrullah and Idu came 
‘up to her, and Nasrullah put his hand on 
“her mouth while Idu threatened her with 
„a knife, She: was ; then taken away to 
‘Idu’s house, in a neighbouring village, 
and kept there- for- some time. After 
‘that ‘she was: taken by ‘the two men to 
. Balrampur, where the. arrived. at 4 
P. a. on the following afternoon, and 
stayed at the house of one  Bakridi. 
During the night, the girl says Nasrul- 
lah and Idu raped her. Next morning 
‘she was taken on anekka to aplace called 
Ailahwa where she was kept for two days. 
“Idu left Ailahwa on the day that the parties 
arrived there, but Nasrullah stayed on. 
Two days later the girl was taken back 
‘by Nasrullah to Balrampur, and on the 
‘way the third appellant, Mohammad Raza, 
met them. The two men then brought 
her to the Gonda railway station, where 
Idu reappeared, and the three men all 
took her by train to Fatehpur, where she 
was taken to the house of one’ Ghani. 
‘ At Fatehpur, the girl alleges, she was 
taken to the house of a Maulvi, who 
.. gave herto understand that he had made 
her, a Mussalman. Mohammad Raza, the 
girl says, told Ghani that .she was a 
Kayastha girl, and had been abducted, 
© whereupon Ghani turned them out and 
. she ‚was: baken by the three men to Bara 
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the girls marriage, and Mohammad Raza 
and Nasrullah took her to Bara Banki to 
the house of one Hashim. She alleges that 
Mohammad Raza 
raped her there more than.once. Final- 
ly Mohammad Raza- went away, and 


she was taken back by Nasrullah to the. 


house of Ghani at.Fatehpur. She stayed 
at Ghani's for several days, and was, ac- 


cording to her, raped by Nasrullah eyery. 


day. In the end Nasrullah was taking 
her to Mahmudabad, 
rested them. 
Bakridi 
who are related to him, came to his house 
with Musammat Parbharaji- and stayed a 
night there. Barati, an ekka driver, says 
that he was engaged for faking Idu and 
Nasrullah and the girl from Bakridi's 
house at‘Balrampur to Ailahwa. Ghani 
says that: the three appellants and the girl 


“Game to his house one morning, and Idu 


and the girl went to a mosque in order 
that the girl might be Converted. He 


: says, however, that the party did not stay 
‘at his house, and when Idu and the girl 
returned from the mosque,he asked them 


to go away. Three or four days later, 
however Nasrullah and the girl again 
came to his house and stayed there for 
four days. This witness Ghani is con- 


nected by -marriage . with , Nasrullah and 


Mohammad Raza. The three men and the 


girl were seen going to. Ghani’s house by : 


a witness named Ram Saran and also 
by another witness named Ram Ratan. 
As to the arrest of the girl in the 
company of Nasrullah, there is the eviden- 
ce of a Sub-Inspector, Raghunandan 
Prasad, a Head Constable, Barkatullah 
and aman named Pragi. 

It will be seen that there is a good 
deal of corroboration of the account given 
by the girl ofe her movements, and there 
can be no doubt at all that she went to 
various places sometimes in the company 
of allthe three appellants, sometimes with 
only two of them, and sometinies with 
Nasrullah alone. The questions are, how- 
everi— < ' . . 

1. Did the girl voluntarily leave her 


home with Nasrullah and Idu, and 


2. What was her age at that time ? 
1 shall consider the second question 
first. : , 
The girl gave her. age, when examine 
ed in the Sessions Court, as fourteen, Ac- 
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says that Nasrullah and Idu, 


and Nasrullah again - 


x 


when the -police are . 


cording to her father, Bhagwati Prasad;. 


- Banki. Idu left them on the way, saying 


f [du let: she was born in the month of Aghan ‘in the 
that he was going to’ Lucknow to arrange ` 


Sambat year 1976, and was thirteen-and a 


1934 


half. years of dge- at the time. when he 
was. giving evidence, that is to say, on 
April: 29; 1930, - According to her father, 
theréfore,. -the girl must “have been about 
«thirteen years. of 
. disappeared ; from «her: father's house 
Jin the. beginning.. of.* November last. 
. Her father produced what purported to 


for -her birth corresponding . to` Novem- 


| ber:-9, 1919. . On. the: other hand, the Civil 


. Surgeon. of Gonda : (Khan: Bahadur , Be 
Gulam -Murtaza) examined the’ girl on 
-November.22, 1932, and. came to’ the con- 


` clusion: that ‘phe . was -between sixteen and’ 


; seventeen years of age., The-reasons for his 


opinion: : appear in the rages which he 
drew up at the time of . his -examina- 
tion. 


‘The learned A Assistant: Sessions J udge said 


-in his judgment : 
“It ig settted law that the “doctor's opinion as to 
age is not entitled to any greater weight than that 

of any other person." 


This seems to me to be a very sweep- 
ing assertion, “and to be unwarranted, 
There are various indications known to 
medical science. from_ which .the age of a 
person can be deduced—some `of these 
indications can be:-ascertained by an ordi- 
nary medical examination, and some of 
them are only discoverable by .an X-ray 
examination. With or without an X-ray 
examination, however, it seems to me that 
. it cannot possibly. be said that a doctor's 
opinion on the point.of a person's age is 
not -entitled to any . greater: weight than 
that::of any other person. Even if the 
indications from which age.can be deducéd 
are: known to a layman, a layman is not 
ina position, as a .medical man 

examine a person, with a view to discover- 
_ing the presence or . absence of those in- 
dications. According to the. 
memorandum: of his evidence, the girl's 
father said that she was “born “in Aghan 

Sambat 1976 probably”. . I do not find any- 
.thing in the vernacular record of his 
evidence corresponding to the ‘word “pro- 
- bably”, so I do not: lay any- great stress 
on this point, although it seems likely” that 
he usèd some such word as “ghaliban”, 
Otherwise I see no, reason fof the word 
“probably” appeating in the English 
` memorandum. The girl seems only to 
have been living with-her father for about 
a year prior: to her: galang tres 
-mother lives at the “ancestral home’ 
another village. In the circumstdnces, it 
..is possible that. her. father was not -quite 


age at the time she. 


is, to. 


English : 
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date of her birth. He has, 


-as has been mentioned. already, préduced a 
-horoscope. purporting to show that’ the girl -.: 
was. born on November 9; 1919, but that *- 


‘date on which . 


horoscope .was not produced ` ‘on, -the first 
‘he gave A ae 


:pandit who is;said. to have written it-is 


. weight can be. 


< 1933. If.she really was born 


= 


' gaid by the girl’s father to have died seven 
be the girl's horoscope—this - -gives a date - 


I. do not think much 2: 
attached ‘to the evidence: 
afforded by this horoscope. It is somewhat 
significant, moreover, that the girl's: father - 
said in his. evidence. ih. Cross-ekamination 
that he got the girl 1 married on February . 27, 
‘towards 
the end of.-the year 1919, she .would, at 


or eight years ago. 


the time of her marriage, have been only é “s 


‘by the. 


just over the-age of thirteen. It was urged - 
Counsel who ‘appears ini support 
of the. appeal of Idu that the evidence’ 


-of the Civil. Surgeon. makes’ it at’ least : 


doubtful whether the girl was: under the ` 
age of sixteen at the’,time of her disap- 
pearance from her father’ 8 house-i in Novem- 
ber last. ‘I think there .. is “force ` in this 
contention, and I think that” “it is not 
certain. ‘that. the girl “was.under the age 
of sixteen | at the time in question. In 


_ these .cirumstances she. could . not be. the 
-subject of kidnapping. She could, however, 


be the subject of abduction. “The. -conten-"! 
tion on behalf of the represented apppellant; 


. however. is that the girl left her home-of her 


‘own free will.. 


chad again been to Lallan's: hotse,. 


The girl said in her. evidence 
that one Lallan had more than once suggest - 
ed toher that she should leave her father's ° 
house, and she also;said thata bania 
woman (“‘Sahun”) used to keep.a‘'shop near 
her father's door. She used to, go to that 
shop to make. purchases, and Lallan, Nas- 
rullah and Idu- also, used to go, ‘there. 
Lallan, shé said, suggested to her- -in the 
presence :of Nasrullah and Idu. that she 
should run away with Nasrullah. ‘She 
professed that she rejected ‘this suggestion. 
Afterwards the bania woman pressed her to 
agree to what Lallan had suggested, and 
she told her father about it. Her father 
corroborated what she said on, this last 
point, and said that in’ ` consequénce he 
turned the bania woman out of the village, ' 
and told his daughter.to stay at home, and 
not to go to anybody's house. ‘A week later, 
however, his daughter told him that she 
and > 
that Lallan had-told her to ‘run away with 
someone.: In :.the course of his statement 


~: made. to- the police, this witness is, record: 


ed as saying’ that. on the night - (when: she’ 
disappeared from home, his daughter 
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“to: run away. mith her. ‘This temer 
© also was put-to him in: cross-examination. 
"He said that-.he -might have made it, but 
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came out of ihe house on hearing the’ 


“voice, of ..Mohammad. „Raza. -This- state- 


mept was -put to him»: in :eross-examiria- 


“ion, and he denied making ‘it.- Further,’ 


“he: ia recorded as: saying before the police 
‘that the ‘girl overheard him . conversing. 
: with one. Badlu and Mohammad Raza.: In 
-Court-he said he ‘did: nct remember whether 
“He made that statement or not: Yet again 


‘be is recorded as. stating. to- the police 
“that-he-afterwards formed the opinion that~ 
there - was a . preconcerted.;:arrangenient 
” “between the girl and- Nasrullah. that. when 


she heard her -father conversing with 
“Mohammad Raza, ‘she | 
that - Nasrullah had made all preparations 
: statement 


“he did not remember . making it. It is 


` “urged:that, taking all these. circumstances 


aves 






“into consideration, there: is reason tosup- 
“pose that-the girl left. home. as-the.result 
‘of a preconcerted-plan, and that she was 


"et, as~she now represents, terrorised into - 


doing: so, and compelled by force to, do 
“go. It “is: also pointed out that it is very 


* - significant that the girls father made no 


ar 


“A 
a 





¿yéport to the., police. -until “November 11, 


. that- is to say; ten. days after her disap- - 

:pearanee.-The. explanation: he gave: of - 
“this. delay in. the- Sessioris. Court was that - 
: if he’had_gotihis:daughter back; he would - 


to avoid disgrace 
“ia his . community. This- explanation is 


“Sot. very: plausible -in view-:of the fact 


“that. Ahe girls disappearance must-.have 


“been commonly known. In any-case; the fact 
- remains that. no -report was ‘made to the 


`. Police “antil, .ten “days: after the girl's 


“disappearance. - 






~~ Taking: all the circumstances. into con- 


‘sideration, L think that: it is by 


“tim ‘home of her own ‘iree.;will with Idu 


N ` 


“and Nasrullah, -and was not abducted by 


them. 


“SA. regards:the charge.of rape, the learn- 

ed: Assistant Sessions: Judge -recognised 
that: there was no-.evidence! in support of 
the girl's statement. The medical evidence 
| giyen ‘by the Civil Surgeon; who examined 
heron November’ 22, was that there was 
jo sign of-recent. injury . où her private 
‘parts; and, that she was - used to sexual 
“ #fitercourse.. In. these circumstances, even 
if if be taken that: the~;.appellants ‘did 
' have- intercourse’ with.:the “girl; there is 
- nothing to supporther allegation that they 


à 
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should conclude : 


-7 -ot have made: any..report,. or: instituted - 
‘any. proceedings, in order 


- of mortgage 


no, 
“= weans; impossible..that the: girl ran away 
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did so against. her will;-.and*it is. at 


least possible that she:was: a -consenting 


party. If ofcourse, it. were cértainly pro- 
ved “that ‘she. was- at. the. time, under the 


-age. of fourteen,’ her content. would have 


been immaterial, -but if she- was- 6ver . 
sixteen,as I have held on the basis“‘of the 
medical evidence, -that she.may-have been, 
the appellants would not have: been guilty. of 
rape by the mere-fact of. having’ ‘sexual 
intercourse with.-her: In..the “absence of 
‘any corroborative evidence that: the ‘ap- 


-pellants had sexual intercourse ‘with:* the 
- girl, and that if they did so, the intercourse 


was without her. consent,:the - ‘appellants . 


. ought not to “have ‘been .convicted:cf rape, - 


Nor on the conclusions IJ have arrived: at 
ought they to have been convicted under 
8.368, Indian Penal Code either. a 

The result is. that. I set, aside‘the éon- 
vietions and sentences ofall the “three 
appellants “both under s.-366, Indian’ Penal 
Code and s, 376, Indian Penal Code and 
direct that they be released. ^ j 

Ne 8 Fy Conviction set aside.” 
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LAHORE HIGH COURT = ” 
Second Civil : Appeal Nos 468--of 1932 ~ 
June 23, 1833. 0 5° 7% 

Fa <e Darr SINGE, J. = >o 007 
DULLA—DEFENDANT - APPELLANT `` 


' `> Versus ~ A | 
SANDHI AND OTHERS — DGAHATIFES— | 
’ +, RESPONDENTS, - tee 


‘Execution sale—Sujt for injunction— Decree 
Finding as to existence, of encumbrance not challenged 


“by judgment-debtor—Property sold subject to. encum- . 


brance in execution of decree Jor costs—Auction+ 
purchaser paying off ‘the encumbrance subsequently 
—Suit for refund of mortgage money on the ground 

being time-barred — Whether can 
succeed. i S ee 
' „In aguit for injunction, ceriain persons alleging 
to be! mortghgees of:the property with reference to 
which injunction was sought, applied to be made 
parties. This was allowed and if was, found that 
mortgage existed, though the suit was dismissed by 


“the trial Court. “Both ‘the Appellate|/Courts decreed 


the suit but the finding-as to existence of mortgage 
was not displaced In: execution of:the decree for 
costs, no decision was given by the Executing- 
Court as to the subsiatence of morfgagé - though 
judgment-debtot by various pétitions objected to 
such subsistence, : teste Wy ees Suc NGA 

Objection under O, KAT, r. 90; O, P. Code, that the 
mortgage did not exist was decided against the judg- 
ment-debtor. Appeal to a wrong court was dismissed; 
and the property was sold aubject to encumbrance. 
Auction purchaser paid off the mortgazees and got 
receipt forthe same, Judgment-debtor brought a 
suit against the auction-purchaser, decree-holder and 
mortgageés claiming refund of money on the ground 
that mortgage was timé-bafred +> . ns 

Held, that the judgment-debtor should have sought 
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for a relief in an appeal against the decisionofthe in the second instance Holding that th? 
excouting Court on as eblection unde O. XXI, T.39) . -decree-holder had caused ..all this. trouble 
4 “decree was not diable? | -v aoa ah ; ; 

; Meld further, that there was no connection between by notifying. the encumbrance and {hat the 
~ "an auction-puichaser and, thë mortgagor’ of property _ auction-purchaser. had wrongly.” paid the 
zsold by. the court ‘decree, which could entitle the“ mortgageés out .of court instead of depositing 

mortgagor Da eer mn or propery -rten the the ‘mortgage, encumbrance. in “doyri and 
o mortgage which ae. alleged pt the time ofthe sale RE also therefore. was liablêto the judgment- 
= «to-beéutatanding. Inayat ‘Singh.v.. TzzatUnniésa , ebtor. | tae < i ENS 

z Begam(l), got followed... “A T am, quite. unable .t0 see how the. court 
ao Ben As- fion a decūřóe of: the District arrived at this conclusion. "The ‘decrees. 
w.e Judge, Jullundur, ‘dated: February 4, 1932; holder was faced with the finding;0f the 
sec Mi: Shamair Chand, for the Appellant. “- trial Court -thati -there -was: a subàisting 
s «Messrs. Barkat: Ali, J. L. Kapur and” mortgage and as-.pointed out this Anding 
-~ y Ratar Lal for-R. L Anand. for. the Res- had-nevyér been. -challenged -subseqiently, 
a pondent, “2-8 DT an ro FE Ne was therefore. -not acting improperly in 
cs dudgmenti~The ‘facts. :of this case aré, notifying the executing Court of the existence 
‘9 not-in -dibpūte before, me... Dulla brought of this encumbrance. . The judgment-debtor 
=. & suit: ágäinst Sandhi for-an injunction.’ if “he wished to contend that -no süch en- 
-a Certain persons“alleging.” they were ~mort- cumbrance existed, ‘could have come before 
-; .gagees:of thé properly with : reference to- the executing Court ‘as he did and, on the 

: «which: the injunction: was sought ‘‘applied’~ refusal, 6f the court. to idecide ‘this. point 
`, tobe made :--parties.’. This was allowed he might haye.. appealed or .takén! any 

«and the: trial-Couirt-dismissed the suit but other step as he..might . have- been advised. 

found that the morbgagé-“éxisted.. On ap- Hemight also have pleaded this subse quently 
z-_peal.»the -appéHate Court decreed -the-suit. ‘in appeal under ©, AKI r.. 90, ‘which.he 

:. Nothing was “stated, about’ the mortgage. -did ‘not do... In any- event, Ido" not see 

` Sandhi-then: “appealed: to the. High. Court how the decree-holder was to blamein the 
| but‘the ‘appéal ‘was’ disniissed. and. no ob- matter at all. ee KANA 
jection wwas- baken Dy .him as to the. ex- So far as the auction-purchaser is. cone 
istence:.of thé, mortgages. Dalla executed cerned he brought; the right. title and inter- 

a, this -decree:for ‘costs and attached the house rest of. the '- judgment-débtor - subject: to-an 

‘of, -Sandhi--and “brought it “to sale." He encumbrance.’ The ‘learnéd Counsel-for the 
jgnentioned* the -éncumbrance. which..had respondents ‘contends that? all that. the court 
“= been::pleaded: by- the’ mortgagees. Sandhi sold was the ‘eqtity ‘of: redemption and 
` objected in- various pétitions. that. there not’ the right, title arid’ interest ..of . the 
< was: no: such’ ` mortgage. subsisting... No judgment debtor. But it is clear enough 
“ decision “was given by ‘thé executingCourt that the court thought that the equity of 

‘and the salé:was held ‘subject to the en- redemption was‘all the right, title and--in- 

.cumbranee.:.. Ani objection was takenunder terest that the  judgment-debto;. possessed 

‘QO. KAT, r.: 90 int which the ` objection was-.in the. properiy. at the time.. I dénot see 

again - taken’ along’ with others ‘that"the how the fact that he -had paid ‘the mort 
mortgage no longer subsisted. It was decid- gagees or that he has not paid morlgagees, 
ed against “Sandhi and he.-appéaled in .has anything to do. with the question which 
some wrong: court’ and the appeal was dis--.is whether the judgment-debtor:can:deii¢tid 
missed. -The sale- of the equity of redemp- the ‘amount of, the -morigage’ front the 
tion: which had ‘been sold | was -confirmed ` auction-purchaser. Thé oiily”’ case ‘cited, on 
in favour’ of Labhu Ram, „purchaser: for the point is InayatSingh.v. Tezat -Unnigsa 

Rs. 440. He paid Rs. -440 into court and Begam (1), a Full Bench idecision’ bitt' in 

he paid a sum of Rs. 586 tothe mortgagees that case. where.the decree-holder: and. tHe 

“and produces a receipt: for the same. San-. auction-purchaser were one. and the’ same 

dhi. brought.a suit in which after: stating and the- notification’ of thé.encumbrance 
the facts he: pleaded that the mortgage’ was due to the action of-the decree-holder- 

-was time-barred and ‘sued the duction- auction-purchaser, two Judges ofthe: Al- 

purchaser, the decree-holder and’ the mort- Jahabad High Oourt -held that thé decree- 
gagees ‘for return’ of the money paid to holder wasestopped from refusing topay 
the mortgagees by.the, auction-purchaser, the encumbrance amount ta the judgnient- 

The. Trial Court ‘dismissed the “suit,” On debtor -andone Judge further ,proceeded:to 

appeal the’ learned Judge dismissed the draw a distinction .be:ween “the. equity o 

appeal as ‘against the ‘morigagees,hut de- q)'e7 A 97A WON 1904174 TANI gei 
creed it as against..the auction-purchaser (FB). et coc DSTT a aa 
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redemption and the right, title and interest 
of the judgment-debtor which the learned 
Counsel ' for the respondents has also drawn. 
T.am ‘unable to follow either- ground. for 
the „decision, I ‘cannot see. how- there is 
‘any estoppel in the present case; where 
admittedly the decree-holder and the auction- 
purchaser arenot one and the same and 
the learned Counsel concedes that this 
ground does not apply.: So?far as the other 
ground is colicerned.-it seems to me to be 
based.on a misapprehension, with dud de- 
ference to the . learned Judges who ex: 
pressed- that view, There is no connection 
between an ‘auction-purchaser . and ‘ the 
mortgagor’ of property sold by- the court 
decree which ‘could: entitle the mortgagor 
+o demand not [ha becpatiy from the auction- 
purchaser-buf. demand the “amount of the 
mortgage which’ was alleged at the tithe of 
the sale to be outstanding. { ` 

I therefore’ accept the appeal and dismiss 
the plaintiff's suit with costs’ throughout, ` 

VR, l Appealaccepted. 
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. . PATNA.HIGH COURT 
_ Civil Revision Petition No. 370 of 1933 
., , | November 7, 1933 
on _ JAMES ede 7. 
__ RAMKHELAWAN CHOUDHURI 
, | == PETITIONER 
Jo... versus * 
DUNIALAL CHAUDHURI AND OTHERS 
7,” —QOpposira PARTY KA 
Provincial Small Cause Courts Act (IX of . 1887), 
s. 17—Ex parte ` decree—A pplication toset aside— 
Decree, if can be set aside on (taking unregistered 
ity bond. : - | o 
Whore ah application is made to set aside the 
ex parte decree of a Small Oause Court, the security 
bond that is to be presented in court should be 
registered. The court should not set aside the ex 
parte decree taking as security an unregisteréd 
bond, asan unregistered bond is no security at 
all. Bishun Dayal Thakur v. Sheo Tahal Sahu (5), 
followed, Nagaruru Sambayya v. Tangatur Subbayya 
(2), ‘Badlu Singh y. Panthu Singh (3), Tarapada 
Ghose v. Jaga mohini Dasi (4), relied on. Jayappa 
Lakappa v, Shivangouda Dayamangouda (1), dissented 
from. Rajeswari Prasad v Brakhmanand Lal (6), 
explained Gedimal Dharam Das v. Hunamal Sedhu 
Ram (7),-not followed. aa 


‘C.R.P. from an order of - the Small 
Cause Court Judge, Darbhanga, dated 
June 24: 1933. - : 

Messrs. L. K" Jha and R. C. Chaudhuri; 
for the Petitioner. | | 

: Mr. Anand. Prasad; for the -Opposite 
Party. : ; ` í : 


Judgment.—In this case an application 


was made to set aside an ex parte decree 
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of the Small Cause Court Judge of Dhar- , 
bhanga. Bys. 17 of the Provincial Small 


Cause Courts Act the applicant is obliged, `.-- l 


at thetime of presenting his application, 
either to deposit in court the amount due , 


under the decree or to give security to the a ; 
satisfaction of the court for the performance. .. 


of the-decree. A draft security bond 
hypothecating ~- immovable -property was 
tendered to the court ; and after the Nazir 
had reported that the security was sufficient 
the bond was duly executed by the appli- 
cant and filed in court within the period 
of limitation. The applicant should then 
have registered the bond, but it was not- 
registered and it has not been registered up 
to this. time. The Small : Cause Court 
Judge treating the security as sufficient, 
proceeded to hear the application which was 
ultimately allowed, : i os 
Mr. L. K.Jha on behalf of the decree- 
holder in the suit argues that the Small 
Cause Court Judge had no jurisdiction to 
entertain the application under O. IX, r. 18, 
‘until security had been furnished and 
since the unregistered kond could not.be 
regarded assecurity within the meaning of 
s. 17 of the Small Cause Courts Act, the 
Judge acted throughout without jurisdic» 
tion and his order should be set aside. In 
Jayappa) Lokappa v. Shkivangouda Daya- 
mangouila (1) it was held that a security 
bond executed in favour cf the court in 
compliance with an order made under 


.O. XLI r. 5 did not require registration; 


but that view has not been adopted in this. 
“Court, ;, nor (so far as I know) in any other 
High Courtin India. In the Madras High 
Court in Nagaruru Sambayya.v. Tangatur 
Subbayya (2) it was held that a bond of” 
this kind was invalid and would not affect 
the property hypothecated unless it had 
been registered. Similar views have been 


takenin other High Courts. In Allahabad 


in Badlu Singh v. Panthu , Singh (3) an 
‘unregistered mortgage bond had been 
presented in time but it was held that the 
bond was invalid, that the applicant had 
failed{o comply with the requirements of 


‘the law, and that the order ‘of the Small 


Cause Court Judge restoring the suit must, 
therefore, be set aside asmade without juris- 
diction. In Tarapada Ghose’v. Jagatmohini 
Dasi, 42 Ind. Cas. 751 (4) the applicant had 


- (1) 107 Ind ‘Cas. 710; 52 B 72; 30 Bom. L R 19;, A I 
R1928 Bom 42; I L 140 Bom. 66, : 
(2) 31M 330; 3M L T317. 
(3) 71 Ind. Cas 474: A LR 1923 All. 270; 2A L J 
118: 90 &ALR 433. 


ri N wae 


(4) 42 Ind, Cas. 751; 23 O L J 315. 
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filed an unregistered security bond which was 
accepted by t e Small Cause Court Judge 
who proceeded, to hear the application and 
set the deeree, aside. A Division. Bench of 
the Calcutta High Court: held that since ue 
security bond had not Deen, registered, 

could not be treated as security and Ihat 
since the requirements of s. 17 were-man- 
datory (a proposition the learned Judge 
said, which could not be disputed), the 
Judge had no jurisdiction to set aside the 


decree. His ‘order setting . it aside was‘ 


cancelled and the ex parte decree was 
restored. Thé same view has been taken in 


this Court; and a number of cases have been. 


cited by Mr. L. K. Jha‘of which I need only . 
mention Bishnu Dayal Thakur v. Sheo Tahal 
Sahu, 62 Ind. Cas. 108(5) where an unregister- > 
ed bond had been taken as security and 
the ex parte decree had, been set -aside. 
was held in this court, the unregistered bond 
was no security at all, and that the Small 
Cause Court ‘Judge had no: jurisdiction to 
order a re-trial. 


Mr. ‘Anand’ Prasad , on - behalf. of the. 


opposite party argues ‘that there has been 
some modification in this. Court of -the rule 
that the security must he deposited i in court 
within the period of limitation fixed for the 
-application under O. IX r. 18 by the deci- 
sion in Rajeswari Prasad. v. Brahmanand 
‘Lal (6). In that case a duly executed bond 
-was filed within time, and the applicant , 
was permitted to register it. subsequently. 
Khaja Mohamad Noor, J., remarked that 


the filing of the unregistered security bond `’ 


. was sufficient compliance | with the law 
‘provided thatthe delay in getting it regist- ; 
ered was not: ‘due toany fault of the appli- 
cant, ` 
Judge had deferred passing ordérs on the 
siifficiency ofthe security for some time:; 
but the bond;. 
time allowediby law for the registration: ‘of 
duly executed documents. 
that the filing of a duly executed bond was 
sufficient without its registration being pro- 
cured. by the’ applicant who desired that 
the ex parte ‚decree should be set aside. 
Mr. Anand Prasad also draws attention : to 
‘the decision in Gedimal Dharam Das-v. 
Hunamal. Sadhu, Ram (7) wherein a Bench 
-of-three Judges of. the Lahore High Court . 
held.that the provision contained in -s. 17 
of the Provincial Small Cause Courts Act was 


directory -and not mandatory; and. that it 
45) 62:Ind. Cas. 108. 

. 16) 145 Ind Cas. 314;° Ji PLT 326;, A I R 1933 

Pat. 279: 6 R P 157; 12 Pat. 745. 


) 131 Ind, Cas. 635; 12 L 359;. Ind. Rul. (1931): 


tay 491, A IR 193b Lab, 332; 32 P L.R.50! (F. B.) 


t 
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In that case the Small Cause Court’ 


was registered- within the. 


It was not held’ 
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was open to the cotwt:in’ Bppropriate cases 
to‘extend the time within which the deposit 
was tobe made or security furnished. It 
‘is to be observed however that in that case 
one of the Judges remarked ‘thatthe view.of 
the other High Courts -that the tender.of 
security must be a condition precedent to 
themaking of an application: for. setting 
aside the decree would have been adopted 
by him, ifthe had not considered. himself’ 
bound by the decisions’ of the Punjab Chief 
Court, and of ‘the Lahore “High Court,, The 
extent to which-the view of the.majority: of 
the J udges i in that caseis accepted:in this 
court - is" apparent © “in “RajeshwdriePrasad 
„Singh's case (6). which has already. been dis- 
cussed. „Mr, Anand Prasad- also referred to 
«ihe case.of Kiran Koo nar: “ Banerjee v. 
-Baijnath (8), There “Sildiman, A.O. 
“held that the’ deposit. in. court. of, ; “teceipt 
by a „bank for a fixed deposit,, without any 
security bond hypothecating -itsi amount, 
‘though‘it “was nót adequate: Security, was 
-some security and it, could iot. bë said 
‘that the applicant had- failed . to..furnish 
security and she - should “be” ‘given’ a fresh 
opportunity: -` to ‘fuynish Proper- ‘security. 
‘But it is to bé. observed, that... although the 
déposit -of the receipt-in. - court may not 
. håve operated,.as Sulaiman, A.C. J., point- 
‘ed out, to prevent attachment by other 
creditors - andso was an imperfecksecurity, 
.- the applicant: could not when; he. deposited 
the receipt'in court obtain a refund of the 
-fixed deposit for himself. ind “Aib: defence 
‘would. have been dpéii-to “lim in "a suit > on 
“thé part of ‘the-décree-lolder’ for ‘recovery 
“of this > amount; : ‘Phe position’ is“ different 
‘when’ what is depositedia an unregistered 
security: bond=:: hyyothecating < immovable- 
property, on`“ which - if*-the decree-holder 
‘attempted: to” ste, “his suit would be dis- 
‘missed at onée onthe ground thet’ the bond 
was not-registéerad. : 

„I am' ‘boutid’ by, thé prebadents establisti- 
edin this‘ Court: in Bishun’ Dayal’s case (5) 
-andthe decision of this Court on which that 
‘decision is based,-which is in ‘accordance 
-with the»: view°of the: “High Courts of 
Caleutta,: Allahabad and Madras: I am,. 
theréfore, òbliged to order that -the Small- 
Cause Court. Judge's Ordet of* June 24, 
‘must be set aside and the’ ež parte decree 

must be `’ ‘restored: with’ costs; “The peti- 
‘tioner‘is-éntitled to: ‘his costa; 35 Heating: fees 
one gold poner: ` 

Ne ' 5 Petition E 

Ë m Tad. ‘Cas. 19; 5i, A403," AT R 1926 All 
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é OUDH: CHIEF;COURT. |“: 
Execution of Decree Appeal. No. 62-of 1932. 
© >È. Novëmber 21, 1933- =- a 
Wazte Hasay, C. J. MND: ‘Nayavotty,.J. 
Musaminat SURALYA. BEGAM- OprosiTs 
4 PARTY —APPELLANT 
Wersus —_ 
TRILOKI NATH--Apritcine= aa 
c...,': RESPONDENT: es 
Limitation ‘Act (IX of 1908), Sch, I, Arts. “181, 182, ` 
(5)-—-Civil Procedure Code (Act: V. ‘of. 1908, O. “XX, 
Yr. 2 (1)—Certifieate of.” payment under—-W hether an 
. applications-Recording ‘of <paynient, by ` ‘court, ‘if. 
final order—Obtaining of certrficaté of ‘search ' ‘of 
documents;—Getting bagk of documents: :filed in prior 
execution—+ Whether steps- in- aid of execution... 

` The certificate’ of a decree-holder.’ under, O, XXI, 
r. 2 (0, Civil. Precedure ‘Code ‘ia’ not an ‘application’, 
within the: meaning of Art 1>1,: Limitation Act. and, 
hence cannot be said-tobe. a step-in-aid; aud.the - 
mere recording of payment by the court under, 0.” 
XXT, r.2(b) is not a final order within the meaning 


of Art. 122 (5), Limitation Act: -Prakash Singh v.- 


Allahabad Bank. Limited (1), Ram Bharcse'¥: Ramman 
Lal (2,, relied ò 
. The obtaining ‘of a certifieste" ‘ot search, of: certain 
documents from” the 
cannot by any “stretch + 
spon bf execution, - 
Nor can,the fact that the degtee-holder. got pack - 
certain documents. . filed by ‘her, in-the. previous 


of: language’ -be called a. 


execution’ .of decree.“ case“ be looked upen as. a. 


atep-in-aid-of execution of her decree‘ 
__-Appeal against the orderof the Additional’ - 
Subordikate, J udge, Lueknow, dated’ a 
1, 1932; 3- . 
Mr. Radha Keiha; for the Appellant, - 
Mr. B, K. Dhaon; for the Respondent, 7: 


Judgment; This, is fan. “execution. “of 
~ decree appeal ‘against an. -order - -passed: by ` 
the Additional: « ‘Subordinate Judge of * 
- Lucknow, ‘dated-August, 17, 1932,. reversing 
the order ‘dated November. 7, 1931;.ipassed > 
by - Mrz Munit-ad-din. Ahmad; imeen 
Munsif, Havoli, “Lucknow... 


wh SL 


The- facts which have given rise;to--this ` 


: appeal ‘are briefly as follows ; —The - decree » 
sought to be exécutéd was passed:on, May 15, 
1927. The- 
tion of the décree. was madé on. January: 28, 
1928. Ib was consigned’ tothe record room 
on April, 18, 1928: on payment of Rsi: 450, 
-by the jud siiant-debtor ‘towards part. gatis- 
faction of thé decree. The present-applica- 
‘tion for execution. out of which: this: appeal 
arises, Was filed on April 28,1931, -and it 
-ig conceded by the Counsel ‘for the decree- 
‘holder that this application is not within 
`.time but for the certification of a payment 

- of Rs. 50, alleged to have been made:-by the 

i judgment-debtor on “April 14, 1931. The 

_ learned Munsif held that the certification 
-of payment of Rs. 50 by the decree-holder . 
_9n April 16, 1931, gave a fresh start: for 


age tidos tos SURATYA BEGAM 9, “pRTtOKt saa 


i ‘execution: did.not arise. 


Office of the Sub-Registrar. 


“first. application for -execu- :: 


apo 4 


limitation ‘to run . within -the meaning. ‘of 
Art. 182 ofthe Indiam:Limitation Act and. . 


2G AN 


‘that, therefore, thè: present- application- for | 


execution “was within time, In appeal. thé. 
learned’ Additional Subordinaté : Judge of 
' Lucknow held on:the authority of theruling . 
of ‘their “Lordships -of the Privy’ ‘Council 
reported. as ‘Prakash Singh ‘v. "Allahabad 


‘Bank Ltd., (ly; that the’ atnda of the oa 


'decree-holdér under O. XXI; r. 2 (1), of thé 
Codé of Civil Procedure- was-not an “a ppli- 
‘cation within the-meaning of Arty 181 -of ` 
Indian Limitation Act and, therefore, “could | 


not possibly be said .to be ‘within: ther Tin... : 


ing of Art, 182. (5). of the-said ‘Act, and that = 





“there: being really no application made in ` 


fact, the question: “asto whether’ the ‘decree-- ;. 


‘holder’ 8 certificate |. was è step-in-aid of ` 
‘He also referred, 
to the’ Full Bench ruling” of this Court’ 
‘yéported i in Ram “Bharose v, Rammar ‘Lal ; 


ig 


(2), in which it was'Iaid down’ that: mere |. 


‘certification under O.XXI, ‘x. 12 (Í) ofthe. 
Codé’ of Civil,,Procedure by. “the” “dectee-. - 


‘holder-of-a payment -of- money “under ‘the’ >, 


. decree was not an application: to take some 
step- in aid of execution of a decree. within . 
‘the meaning of the sub-cl. (5) 0f Art. ‘ 2182 
- of thé Indian : Limitation ‘Act’ (Act: IX.. of 
1998), and. that to make cle (5). Of. Art. 182. 


. of +hé Indian Limitation Act, (IX, of 1908), 7 
“ag aménded-by Act-IK of 1927: aoit nia a 


“the. -fiécessary. conditions“ ‘which must. 
- spatistied ‘were :— > > bih 

1. that- thè application: must $e in ioie. | 
‘ance with Jaw. = A 

2. ‘that the it must: Be madé tò “he ‘proper... 
‘dour, and.. sen 





Be “tHat there must pe a finat od passed“ = : 


Mech) ar ee 


‘on the’ ‘application: = 





“Th was further‘ stated in the ‘Pull’ ‘Bénch ee 


ruting reférred : to -above that it: was ae 
* possible to. -lay“down: any rule of ‘thumb © 
‘which’ might, constitute ‘a ‘criterion: in all 


cases for determining whether a ‘particular, de." 
proceeding was: or~ was not a: step*in-aid |, 


-of execution of a decree, and that the ques- ` 


tion would depend upon the ¢ircumstances 
-of each case, and that the facts’ of à ` parti- 
- cular case showing that thé proceedings in 


question had the “effect. of Zacilitating or. 


advancing the ẹxecution to any extent or of 
‘rémoving some obstacle from the way of 
execution of a decree might well beregarded 
as a step-in-aid of execiition of that decree, 
(1)'114 Ind. Cas. 581; 3 Luck, 681;6 O W N=29; 5e, 
1A 30; ATR1929 P 0 19; 29 L “W16L: 330 W' N 
267; 31 Bom. È R2697. (1929) A L J 33;56M LJ 
223 (P, 0.) 
- (2) 137 Ind. Cas. 7890W N 209; AI R 1932 
` Oudh 148; Ind. Rul. (1932) Oudh 264; 7 Luck, 990, : 
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and that the mere recording of. payment by 


the court under.O. XXI, r. 9 (1) of the Code, 


Civil Procedure could not be régarded as 
a final order within the meaning of Art. 
182'(5) of the Indian Limitation Act. ‘Tt is 


therefore, clear, in view.of the Full Bench, . 


ruling of this Court, that the decision of the 
learned Munsif of ‘Haveli, 
- incorrect and that the view taken. ‘by the 


learned Additional Subordinate Judge was 


right. - 

; ‘he learned. Oounsel for the ‘appellant ` 
hes asked: us in para: 7 of-his: memorandum. - 
of-appeal to reconsider . the expression . of 
opinion’ as regards .the ‘circumstances in 
which: steps-in-aid: of” exéĉution tight save 


limitation récorded"i ‘in’ ‘the. Full. ‘Bench deci- 
„We see no reason - 


sion referred tọ above. 
whatscever: for. reconsidering the considered 
‘opinions expressed in that.case. , 

The . learned, Counsel. for , the appellant 
has also. askéd | us to take into consideration 
the following ac ts: and ‘proceedings: on the 
part dEr the © 
opinion. BAVE, limitation., It. is. “pointed: out 
in: the first place that i in February 1931, the 
decree-holder . obtained. a certificate 
search of certain daciiments from the. office 
of the Sub-Registrar., The obtaining of this ` 
certificate of search cannot by. any stretch ` 
of* language De. called: a. step in-aid of 
“execution. - ‘Similarly the. “fact -. that’ . the 
decree-holder,. "Musammat: ‘Suraiya Begam, 
obtained a copy ofthe settlement khewat 


- of the first regular settlement relating to` 
village Pahiyazamipur cannot, be deemed to= 


‘bea “step-it-aid. ‘of execution of sher decree, 
Again’ the fact’ that. the. decreé-holder got 
‘pack certain documents filed. by her.in ithe. 


previous , execution ‘of; decree -case (No. jA2 


“of 1928) can algo not be looked. upon as a 
step-in-aid ` 


‘court executing the decree- as being’ steps jn-.- 
aid of: execiition of the decree. - og 
The order of the learned Additional Sub- 
‘ordinate Judge is very full and-convincing 
‘and we need not repeat. the arguments-which .. 
have been fully set forth in: his ‘6rder “under. , 
appeal, Theré is: no force inthis appeal 
and we accordingly - -dismiss it with costs. 
A. ; noege T dismibeeds 


ABDULLAH KHALTPA Y.. BRIOHUE: GOsAtN. . 


Lucknow, ‘was’ 


decree-holder. which in « his. : 


of > 


of execution. -+ oË. her, “decree; > 
There is no ‘oral evidence. on. the, edoid to.’ 
„connect: these various, acts, of:the ‘decrees: 
holder so: as to make them appear .to the” 
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Appeal from Appellate Decree. No. 1198 + 
wa Of 1981 i 


a November 7, 1933: gin fa 


i | AGARWAL, J. 
Shaikh. ABDULLAH. KHALIFAS j 
` PLAINTIRE APPELLANT z 
~o, VEFSuUS i ~ SDa 
“BAIOBUK GOSAIN AND OTHERS — ko 
; DEFENDANT3-—RESPONDEKTS :` 


` Sale—Question as to when title Daa A, of ; a 


` parties — Registration alone, if sufficient —Registration 


Applicability of s, 40. 


The question ab to whem title passes: to the’ vendee an 


"on a sale depends on the intention .of the parties. ' If, 


“it ia ‘intended | that title should not pass until-pay- ` 


menf of the’ consideration ` money, registration -ie 
insufficient to pass the title,” 


case where. both, .. 
_ documents, ` 


Appeal from a decisibh. of. the ‘Subsdrdi- 


nate Judge, Gaya, dated March 30, 1931,7 
revérsing that'-of the Munsif, J ahanabad, et 


dated November 30, 1929. 

Messrs. W. H 
for the Appellant.” 

Messrs. Baldeo Sahay., and Ki iN. Var ma, 
for the Respondents. `` 

Judgment.—In 1991 defendant. No. 
-executed an usufrictuary. mortgage, of his 
house'in favour. of Gobind. Ram, gráid- 
father of defendańt No. 3 for: “Rs, 300, On 
May 15, 1927, ‘hë “exectited | in favour of-the 


` AtA XVI of 1908}, 8°50—Both ‘documents’ registered = -ù 


plaintiff a sale deed in respect ofthe housa ° 


for a consideration : of Rs, 900... It is. stated 
that, Rs..200 öf the consideration money. was 


: left with thè plaintiff for, redemption of the >: 


mortgage, t that Rs. 175 was set off against 
debts. due from: ‘defendant..No, 1, to the 
plaintiff, and“ (Hat the; ‘balance of Ra. 125 
‘was paid to deféndant: “No..1- in cash:.: The 
‘sale deed’ Was ‘registered oh, the “folléwing 
, day. tie, May 16;° 1927, but “as the vendor 


“failed. to deliver’ thet registered deed,to the - 


‘plaintiff, “the” 
~ notice: on May 20, ‘calling for the deed. 


~- a Three days tater; notice was’ also sent to 


defendant “No. 3 informing him of -the 
‘sale and offering: to redeem the ` mortgage. 
In reply deféidant No.3 stated that he had 
“transferred his interest to one Chiranji Lal. 
‘The plaintitf® ‘sought | recovery of the. sale 
deed executed in ` his- favour ‘and’ of the 
house, or, in “the alternative, for refund ‘of 
“Rs. 300, that is to say, Rs. 1 75.9n account 
of the previous ` debts, and :Rs. 125 on 
account of the cash baid- tò have been. -paid 
-at the date of the sale. “ 


ag 


* The defence was that, as the plaintiff had : 


‘failed to pay the: consideration i money at.the 


“latter served’ him’ with 4 ` 


x 


Sestion FO; Registration - ‘Act, does “hot apply to, : a o 
- the, documents : ‘are, registered ioe 








A kbar,’ ‘and H. R. Kaznio oo 
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He" 20, 


time of the registration as agreed upon, 
the sale féll thréugh, “and, therefore that” 
defendant No. 1 then sold the house to” 
defendant No. 2 by a deed which was” 
registered on May 27, 1927, eleven days” 


after-the registration of the plaintiff's deed. ' 
It isalleged ‘by. the defence that this deed ` 


had actually been executed on April 20, 


that is tosay, prior to the plaintiff's deed, ` 

for a consideration of Rs. 950, Rs. 150 of 
. „Which was. paid to the vendor in cash, 
`a While remainder was 
-© Chiranji, Lal. AN, 
. The first Court found in favour of the 


paid in August to 


' plaintiffand decreed the’ suit: Defendant 


; No. 2' appealed. “The appellate Court dis- 


ee 


missed the suit, holding that the plaintiff 
had not paidthe consideration money, as 
alleged;; dnd ‘that defendant’ No: 2’s pur- 
chase had retrospective effect . from the 
. dateof its execution, that is to say, April 
The plaint 
second appeal." . o 
. The substantial question -which has 
been argued on behalf of the appellant is 
that by reason of s. 50 of the Registration 
Act, the plaintiff's deed prevails over the 
defendant’s. That. section provides with 


“> respect tothe kinds of documents theréin 


mentioned, that they shall, if duly register- 


-2., ed, ‘take ‘effect “as regards the property 
` _ Comprised’ therein against every unregis- 


a 


i i 


oy 


‘tered document ‘relating tothe same pro: 


~. perty. It is quite obvious that the section ` 


--has no application to the facts of the pre- 


` “gent case where the defendant's document 


is a registered one,” Ib is contendéd, how- 


ever, that on May 27, when. the deed in 


favour-of the defendant. was registered, the 
vendor had “ no“ interest in the property 
because the plaintiff's deed having been 


Rs Fepineint, title had passed to the plaintiff. 


ether that ‘is “so; however,‘ dépends on 

the intention ‘of’ the. parties.. If it was 
‘intended that title should not pass until 
payment of. the consideration monéy, 
registration along was insufficient to pass 
the title; It has been fourid that the con- 
‘sideration money, was not paid and it is not 
"disputed that the vendor did not deliver 
to the -plaintiff the deed of sale. In these 
circumstances the conclusion is irresistible 
that it was -not intended that title should 
‘pass at the date of the 
Learnéd Counsél referred to the clause in 
-the deed which ‘stated that title should pass 
‘from the date of execution of the sale deed. 
That clause, however;. must be read in 
‘conjunction with the recitals. in the deed, 
“ip which it was stated that the -considera- 
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iff „has preferred this, 


registration. . 
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tion money had been paid. It has now 
been found-as* & fact that the -considera- 
tion money had not -been paid. The clause 
relied upon, thérefore, does not; in view of 
‘the retention of the deed. by’ the vendor, 
lead. to the conclusion that title was to pass 
irrespective of the payment of consideration. 
The Court of Appeal below ‘has held that 
the defendant's deed operated to transfer to 
him titleto the property from the date on 
which it was executed, namely, April 20, 


1927, by reason of s. 47 of the Registration 


Act which provides: ° 


“A registered document shall operate from the 
time from which it would have commenced to operate 
if no registration thereof had been required or made 
and not'from the tinie of its registration. . 

It has been-.-found that considera- 
tion for this sale deed’ passed and it is 
not contended that the deed was not made 
over. to the defendant. In these circum- 
stances itis not. possible to hold'that it 
was not the intention of the’ parties that 
title should pass to the defendant: > > 

` The next point urged’ by’ léarned Counsel 
for the appellant is that the finding of the 
first Court, that the salein favour of defend- 


ant No. 1 was a'fdrzi transaction, has not 


been reversed by the Appellate Court: The 
Appellate Court, however, has found that 
the defendant was in possession under his 
deed by receipt ‘of rent’ ftom the person in 
occupation of the house. There is, therefore, 
no substance inthis point. , ~ 

Lastly, it is contended that the Court of 
‘Appeal below has not dealt with the finding ` 
‘of the first Court that the defendant’s sale 
deed was anté-dated.” It is clear, however, 
‘from the judgment: of the Appellate Court 
that that Court has accepted the- defence 


“case ‘that the ‘deféndant's sale deed was 


‘executed on thé day on which the stamp- 
paper on which it ‘was engrossed’ was” pur- 


‘chased, that is to say, on April 20. -> 


There ‘is no merit, therefore, in this 


‘second appeal which ‘is ‘dismissed with 
‘costs to the contesting respondents. 


N. Appeal dismissed. 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1907 
of 1932 ct 

. - July 12, 1933 
eats Darr SINGH, J. f 
GIRDHARI LAL AND OTSERS—DEFENDANTS— 
- APPBLLANTS 


versus 
BUNWARILAL AND oTHERS—PLAINTIFFS— 
RESPONDENTS. ‘ 
Arbitration — Award--Partition suit—Arbitrators 
not asked to explain unequal distribution effected by 
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them— Whether ground for refusing to file awar d 


Award not partitioning properties in the shape of 
agricultural lanl— Jurisdiction of. Court to order 


it to be. filed— Punjab Lant Revenue Act (XVII of. 


1887), $. 111, 
A‘court of law cannot sit ‘in judgment on an 
arbitrator. Hence, where the arbitratora’ in a 


partition suit have nat been asked to explain the 
unequal distribution effected by them, it is impossible 
for the court to know ifthe reasons which moved 
them were ‘just or unjust. Consequently the court 
cannot refuse to filean award on 
770, col, 14 

„Where an award does not ‘partition any properties 


in the shape of agricultural land, the Civil Court has 


jurisdiction to order that it might be filed. 

M. F. ©. A. from an ordet of the 
First`Class Sub-Judge, Gurgaon, 
October 27, 1932. 4 : 

Messrs. J) N. Aggarwal, -Charanjiva Lal 
Aggarwal, Ganesh Datta and Achhru Ram, 


for the Appellants. 

“Messrs. M. C. Mahajan, © Dev Raj 
Sawhney and Partap Singh, for the Res- 
pondents, 


Judgment. - This is an appeal from an 


order “filing 'a certain award and rejecting 
the’ objections offered to that award: The. 


facts of the case are stated at length in the 


judgments of the learned Subordinate Judge, | 
One of these judgments dated | 


lst Class. 
January 10 1931, disposes of the question 
of the junsdiction of the court, This, ques- 


tion “has been somewhat feebly urged here ` 
again, but I see no reason to differ’ froma ‘the 


conclusion arrived at by the learned J udge. 
The’ award clearly does not partition any 
properties in the shape- of agricultural land 
and‘it cannot therefore be. said that’ the 
principle of Lachman Das v. Jaimni Das 
(1)‘- applies to this case. I therefore, 


répel ‘this contention of the appellants: 


-The pedigree table of: the parties is 
given inthe judgment of the learned Judge. 
The only point to. notice about that is that 
in the copy before me “Bunwari Lal is 
wrongly shown in place of Binodi Lal 
among thesons of Khushwaqt Rai. It 
may alsc be added to ‘the pedigree table 
that Musammat Savitri Bibi was the 
daughter of Khushwaqt Rai, the common 
ancestor of the parties. The sons of 
Khtshwaqt Rai referred their disputes to 
the arbitration of two’ persons, one Binodi 
Lal, sonof Khushwaqt Rai, who had been 
adopted out of the family of Khushwagt 
Rai and the other Ganeshi Lal, sister's 
son of Khushwagt Rai. The dispute was 
to partition the property alleged to belong 
to the joint Hindu family formed by the 


sons of _Khushwaqt Rai,and also to decide, 


(1) 121 Ind. Oas. 309; A TR 1930 _Lah, 418; Ind. 
Rul, (1930) Lah. 204. 
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this ground.” [p." 
“was filed on behalf of Girdhari Lal and 


dated. 


. conduct on the part of the 


disputes, as to whether particular properties 
were separate propérty.: or belonged to 
the joint family property. The arbitrators. 
proceéded first to Rewari and then, when 
Binodi Lal, one of the ‘arbitrators fell ill. 
they proceeded to Ouda and there the final 
award was delivered on September: 20,: 
1929; An application was made to make 
the award a Rule of the court on. February. 
27; 1930. A tremendous list of objections: 


Janki Pragad. Some of these objections 
have not been pressed before me very 
rightly by the learned Counsel for the ap- 
pellants. Ihave already ‘noted the objec- 
tion as to jurisdiction.. ‘There, was: furiher 
an objection to the award and the reference 
not being co-extensive in the sense that the 
award had decided matters which ‘were not! 
included in the reference and had not 
decided matters which were included in 
the reference. This objection was practical- 
ly given up by the learned- Counsel for the 
appellants and, hee is no force in it that T 
can Bee. 

There is also an abiedtion that the award 
was vague and indefinite, The. main point. 
that emerged from. the argument. of. the 
learned Counsel was that the trustées‘ 
mentioned in list No. 6 and the managers.’ 
of the Hindu Hotel mentioned there , were , 
not determinable, but-:the trustees appoints : 
ed under the waqfnama'mentioned i in the 
said list dated February 1, 1928, and 
the managers of the 'Hinda Hotel. . are , 
mentioned in the award . itself... 
Hence there -is no force in: this conten- ` 
tion. i 

The real points taken and, pressed are ; 
as regards the conduct of the arbitrators - 
apd’ they muy be divided into two heads; : 
(1) legal misconduct .and (2) moral ` 
misconduct. . TAfter disenssing . ` the, - 
evidence his Lordship held that no-mis-.. 
arbitrators -- 
was proved and proceeded.| The next | 
point urged was that the distribution of ` 
the assets was obviously unfair. The ex- - 
planation given by: the ` learned Counsel 
for the respondents. is, that -.in order to - 
save stamp the items which Had: -been - 
debited to each person in the books of 
the firm were not taken into account and | 
if the items allotted’ were ‘to be taken ` 
along with the items debited to. each 
person in the books. of the firm thé dis 
tribution would be shown to: be. equal. I - 


am inclined to accept this explanation 


for the; reason that no question ` was put - 
to the arbitrators to explain the obviously 
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unequal distribution. After all courts of 
law cannot sit in judgment on the arbi- 
irators, and if the arbitrators were not 
asked to explain. the unequal distribu- 
tion it is impossible for this court to 
know whether the reasons that moved them 
were just or unjust. I therefore repel this 
contention also. These were the only points 


that were contended before me. The 
appeal is, therefore, dismissed with 
costs. 

N. Appeal dismissed. 


ed 


- BOMBAY HIGH GOURT 
Second Civil Appeal No, 281 of 1930 
March 10, 1933 
Patxar, J. 
NAGASI UKHEDA GUJJAR AND OTHERS—- 
DEFENDANTS APPELLANTS 
VETSUS 
ANANDJI DHARSI GUJJAR— 

: PLAINTIFF—- RESPONDENT 

Will- Construction—Principles—Will must be 
read as a whole—Value of precedents—Hindu Law 
—Will— Bequest to wife, whether conveys absolute or 
limited estate— Absence of express words giving 
absolute right, effect of. 

In construing a will the intention of the testator 
must be gathered from the terms of the will then 
before the court, reading itas a whole, and not 
much assistance is derived from previous decisions 
on the constiuction of other wills, where the 
language was different from that of the will under 
consideration. Salig Ram v. Charanjit Lal (2), 
referred to 

The proposition that uncer the Hindu Law in the 
case of immovable property given or devised by a 
husband to his wife the wife has no power to alienate 
unless the powerof alienation was conferred upon 
her in express terms, is unsound, 

Where a testator gave certain properties to his 
mother for her life and provided that after the 
death ofhis mother, his son and wife should enjoy 
those properties in the proportion of 12 annas and 
4 annas ; 

Held, that there was no reason to differentiate 
between the bequest made to the son and tbe be- 
quest made to the wife and the wife took an absolute 
interest inthe share bequeathed to her like the son. 
Salig Ram v Charanjit Lal (2), Jagmohan Singh v. 
Sri Nath (3), Kollany Koer v. Lachmee Pershad 
(4) and Surajmaniv Rabi Nath Ojha 154, relied on, 
Hirabai v. Lakshmibai a), distinguished, 

8. C. A. from a decision of the First Class 
Additional Sub-Judge, Dharwar, in Appeal 
No. 174 of 1929. 

Mr. 5. B. Jathar, for the Appellants, 

Messrs. M. R. Jayakar and G. P. Mur- 
deshwar, for the Respondent. : 

Judgment.—The plaintiff in this case 
sued for a declaration that he was the 
owner of the movable property in suit and 
for an injunction restraining defendants 
Nos. ] and 2 from recovering the property 
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and for recovery of possession of the pro- 
perty or the price thereof from defendants . 
Nos. 1, 2 and 3, It appears thal one 
Dharsee Thackersey Gujar died on No- 
vember 13, 1915, leaving behind him a 
son, the plaintiff, a widow Ratanbai or 
Bayabai, his mother and a daughter. 
He was possessed of movable and immov- 
able properties and had considerable debts. 
He madea will, Hx. 77, on November 13, 
1915, bequeathing his property and ap- 
Pointing panchas. He directed that his 
movable and immovable property at Cutch 
Varadia should be enjoyed by his mother 
during her life-time, and after her death, 
his wife and son Anandji should enjoy 
this property and that after referring to 
certain other properties he directed as 
follows : : 

“If in future Anandji and my wife do not pull on 
well together, twelve annas out of my property 
should be given to Anandji and four annas out of 
my property should be given tomy wife.” 

The question in the present case is whe- 
ther the property, which was divided bet- 
ween Anandji, the son, and the wife, by 
the panchas after the death of Dharsee, 
was absolute property or was a limited 
estate of a Hindu widow. It appears that 
the panchas co-opted three other persons 
in order to wind up the affairs of the 
deceased Dharsee. They settled with the 
creditors of Dharsee and paid them a 
portion of the debts, consolidated the mov- 
able and immovable property, and divided 
the property between Anandji and his 
step-mother in the proportion of 3 to 1. - 
The learned Subordinate Judge held that 
the property which came to the widow was 
absolute property, and that the conduct of 
the panchas and the plaintiff's own conduct 
in Ex. 24 supported the inference that the 
property which the widow obtained was 
absolute property. The case before the 
Subordinate Judge was thai the property 
was given to the widow on the express 
condition that it was for her maintenance, 
and witnesses, Exs, 94 and 96, were exa- 
mined on behalf of the plaintiff. The 
learned Subordinate Judge disbelieved > 
those witnesses and came “to the conclu- 
sion thatthe interest which was obtained 
by the stepmother was an absolute estate. 

When the case came up to the lower 
appellate Court, the learned Additional 
First Class Subordinate Judge held that 
the question depended upon the construc- 
tion of the will, and the method by which 
the property was divided by the panchas 
after the death of Dharsee was not cone 
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clusive as to the nature of the property 
. which was given to the step-mother and 
the plaintiff in the proportion of 1 to 3. 
The question reduces itself into this: 
whether according to the terms of the 
will Ratanbai took an absolute estate in 
the property which was allotted to her. 
The material words in the will are ; 

“If in future Anandji and my wife do not pull 
on well together J2 annas out of my property 
should be given to Anandji and 4 annas outof my 
property should be given to my wife.” 

The words of bequest are the same in 
so far as the bequest to the son is con- 
cerned, and also the wife is concerned, 
and it is difficult to hold that the bequest 
in favour of the son is an .absolute be- 
ques!, and that in favour of the wife is a 
limited estate, unless it is held that a 
bequest to the wife must necessarily be a 
limited estate. Where there is a joint 
bequest to a wife and to a son it ig 
difficult to differentiate between the nature 
of the estate given to the son and the 
nature of the estate given to the wife. 
Reliance is placed on behalf of the res- 
pondent on the decision in the case of 
Hirabai v. Lakshmibai (1). In that case 
the property was given to the widow and 
the adopted ‘son with a direction that they 
should maintain themselves out of the 
income. There is a similar provision in 
the initial portion of the will, but sub- 
sequently, after reference to other matters, 
the testator directed the property to be 
divided between the son and his own wife 
in the proportion of 3to1. The question 
therefore is whether under these circum- 
stances the son would take an absolute 
estate and the wife would take a limited 
estate. It is very difficult to construe one 
will in accordance with the construction 
put by other courts on the provisions of 
another will. If there are clear words 
like “Malik” or, “from generation to gener- 
ation” in the case of a gift made to a 
wife, it would necessarily invest the wife 
with the full proprietary right, and it 
would not be necessary further to give 
her any power of alienation. The question 
is whether in the absence of such clear 
words the gift to a wife must necessarily 
be held to be a gift of a limited 
estate. 

In Salig Ram v. Charanjit Lal (2), it was 
held that in construing a will the intention 


(1) 11 B 573. 


(2) 128 Ind. Oas 285; A I R 1930 P 0 239; 11 Lah. 


615; 57 I A 282; 32 Bom. L R1578; 34 O W N 1073: 
59 M L J 437; 32 L W 376: 32 Bom L B 1578;7 O 
W N 1969: 52 0 L J 468; 31 PL R 784 (P O), 
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of the testator must be gathered from the 
terms of the will then before the court, 
reading it as a whole, and not much 
assistance is derived from previous de- 
cisions on the construction of other wills, 
where the language was different from 
that of the will under consideration. At 
p. 1999,“ it was observed as follows : 

_“It-is however desirable to observe that at one 
time it was held by some of the courts in India 
that under the Hindu Law in the case of immovable 
property given or devised by a husband to: his 
wife, the wife had no power to alienate unless the 
power of alienation was conferred upon her in 
express terms It has been held by decisions of 
this Board that that proposition was not sound, and 
that if words were used conferring absolute owner- 
ship upon the wife, the wife enjoyed the rights 
of ownership without their being conferred by 
express and additional terms, unless the circum: 
stances or the context were sufficient to show that 
such absolute ownership was not intended ” 

In Jagmohan Singh v. Sri Nath (3), it 
was observed as follows at p. 1611: 

“Ifas in the present case the donor does not 
confer upon the lady express power of alienation, 
such power may nevertheless be deducad from the 
terms of the gift if the words used are sufficient 
to confer upon her absolute ownership unless the 
circumstances or the context show that’ such 
absolute ownership was not intended. ‘here is, 
their Lordships think, no magic in the use of any 
particular word or form of words; the documeat 
must be construed as a whole and its fair import 
deduced in the ordinary way and if the conclusion 
come to is thatit confers the estate out- and out 
with no reservation the right of alienation will be 
included just as muchas any of the other inci- 
dents of ownership and just as much where the 
gift is to a female as where it is to a male” 

I may in this connection refer to the de- 
cision of Mitter, J., in Kollany Koer v. 
Lachmee Pershad (4), approved by the Privy 
Council in Surajmani v. Rabi Nath Ojha (5). 
I have read carefully the terms of this 
will and I cannot find any reason to 
differentiate between the bequest made 
to the son and the bequest made to the 
wife, and if the bequest made to the 
son is absolute there are no circumstances 
in the case and there are no other clauses 
in the will which would cut down the 
absolute interest in favour of the wife. It 
appears clear from the will that the testator 
knew the appropriate language to be used 
for giving a life estate when he dealt with 
the properties in Outch and gave a life 


estate to his mother. It is clear from the 


terms of the will and surrounding circum- 
& 


(3) 128 Ind. Oas. 270; A I R1930 P0253: 70 Ww 
N 922; 59M L J 446; 32 LW 605: (1930) MW N 
961; (1930)A L J 1261; 330 W N 4; 32 Bom. L R 
1609; 520 L J 462; 57 LA 291, 

(4) 24 WR 395. 

(5) 30A 84; 35I A17;5ALJ 67(P 0), 


#Pages of 32 Bom. L, R.—[Hd.) uag 
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stances thatthe testator intended to give 
an absolute interest in the property to his. 
wife. I think, therefore, that the view taken 
by the learned Subordinate Judge is right 
and the view taken by the lower appellate 
Court is not correct. The view which I 
take is consistent also with the subsequent 
events. The panchas who distributed the 
property, according to the view of the 
learned Subordinate Judge, intended that 
the property should be given to the wife 
as absolute property. The plaintiff also, 
in his notice, Ex. 24, stated that he claimed 
the property as heir of Ratanbai. It would 
therefore follow that he considered Ratan- 
bai as the owner of the property. I think 
therefore that the decree of the lower 
Appellate Court should be reversed and 
that of the Subordinate Judge restored 
with costs of this court and of the lower 
Appellate Court on respondent No. 1. 
N. Decree reversed, 
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PESHAWAR JUDICIAL COMM!S- 
SIONER’S COURT 
Criminal Reference No. 275 of 1933 
September 21, 1933 
MIDDLETON, J. O, 
Musammat TAJBARO—COMPLAINANT— 
PETITIONER 


versus 
GHULAM QADAR—Oprosite Party 
Criminal Procedure Code (Act V of 1898), ss. 488 
488—Petition for maintenance — + legation that wife 
was turned out of husband's house—Enquiry into 
allegation—Enquiry as to uhether wife had good 
reason for not living with husband— Necessity 


of. 
When a petition under s, 488, Oriminal P 

Code, is filed, the Magistrate is bound ii 

into thetruth of the allegation that the husband had 

turned out the wife and as to whether she had good 

reason for not living with her husband, 

enquiry has not been made andthe Magi 

allowed. maintenance, further enquiry” ae bas 

directed by the High Courton a reference under 

8. 438, setting aside the order of maintenance. 


Case reported by the Second Additional 
Sessions Judge, Peshawar, with his No. 
2051 dated August 24, 1933. 

Revision from an order of the Magistrate 
First Class, Peshawar, dated June 10, 1933, 

Report.—This is a petition for revision 
filed at the instance of Musammat Tajbaro 
against an order of Haji Arbab Ahmad 
Ali Jan, Magistrate, First Class, Peshawar 
under s. 488, Criminal Procedure Code, 


directing the respondent to pay Rs. 10° 


per mensem as maintenance to his wife 
Musammat Tajbaro on the condition of 
her living in the house ‘of her husband. 
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. house. 


If such an ` 
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It is contended on behalf of the petitioner 
that the relations between the husband and 
the wife were sufficiently strained on 
account of a complaint under s. 491 read 
with s, 109, Indian .Penal Code and s. 30 


Frontier Crimes Regulation brought by 
the husband against his wife, his 
father-in-law and one Rabim who were 


discharged by an order dated April 27, 
1933, of Arbab Haji Ahmad Ali Jan, 
and that the wife therefore apprehend- 
ed danger at the hands of her husband in 
living in his house and that in any event 
the condition attached to the payment of 
maintenance was illegal in view of the law 
as laid down in Emperor v. Jamiat Singh 
(1) and in Basant Kaur v. Hari Singh, 113 
Ind. Cas, 67 (2). fea 

Undoubtedly the relations between the 
parties are quite strained and the petitioner 
might reasonably apprehend danger at the 
hands of the respondent by living in his 
The rulings cited above clearly 
hold that the condition attached to the 
payment of maintenance is illegal. 

For the reasons given above under s. 438, 
Criminal Procedure Code, I submit the 
records of the case to the Court of the 
Judicial Commissioner with the recom- 
mendation that the condition about the 
living of the petitioner in her husband's. 
house, attached to the order of maintenance, 
be removed. Order announced. 

Mr. Abdul Rat Nishtar, for the Peti- 
tioner. 

Arbab Taj Muhammad Khan, for the 
Opposite Party. 

Order. Trial Magistrate purporting to 
act under s. 488, Criminal Procedure Code 
has ordered respondent to pay a monthly 
allowance to his wife (petitioner) provided’ 
she lives with him. No enquiry was made 
as to whether the husband had already 
turned out his wife as alleged by her. 
The Magistrate was bound to enquire as 
to whether the wife had good reason for not 
living with her husband, moreover if the 
two live together in future the amount of 
an allowance is clearly unnecessary. 1 
get aside the order dated June 10, 1933, 
and direct further enquiry and fresh 
decision. 

Order set aside. 


N. 
(1) 39 Ind. Cas. 496; 14 P R 1917 Or; 18 Cr. L J 
52k 


(2) 113 Ind, Cas. 67; 30 Or. L J 81. 
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_ _ PATNA HIGH COURT 
Criminal Revision Application No, 383 of 
1933 
September 8, 1933 
MUHAMMAD NOOR, J. 
BALOHAND RAM—PETITIONER 

VETSUS 
_ BMPEROR-—OpPpPostrea Party 

Criminal Procedure Code (Act V of 1898), 8, 408— 
Charge for allowing prisoner to _escape—-Acquittal 
Subsequent prosecution for. violation of depart- 
mental rule in not having roused night officer—Two 
distinct acts of omission—Acquittal for one, if 
involves acquittal for the other—Penal Code (Act 
mad of 1860), s. 228—Police Act (V of 1861), 
s. 29. 

Where the accused, who was on the sentry daty 
when a prisoner escaped from custody, was tried 
under s. 223, Penal Code and s.29, Police Act, for 
negligently suffering the prisoner to escape and 
acquitted but subsequently he was prosecuted for 
violating another departmental rule, r. 77 (c), 
Police Manual, which requires a sentry on night 
duty to rouse the night officer for public service : 

Held, thatthe principle of s. 403, Oriminal 
Procedure Code, did.not apply to the case and that 
acquittal on the charge of having allowed the 
prisoner to escape was no bar for the prosecution of 
the accused for omission torouse the night officer 
as the two acts of omission were distinct and 
acquittal for one did not involve the acquittal 
for the other. Alaksudan Mistri v. Emperor (i), dis- 
tinguished 

Cr. R. App. from an order 
a Judge, Bhagalpur, dated July 18, 
1933. f 

Mr. Kamla Sahay, for the Petitioner. 

The Government Advocate, for 
Orown.. i. : 

Order.—By this application the petitioner 
asks this court to quash ` his progecution 
under s. 29, Police Act. The facts .are 
these: Ona certain night the ‘petitioner 
was on the sentryduty at the Kotewali 
Police Station of Bhagalpur. It 


the 


‘Jha brought a certain man in his custody 
and made him over to the petitioner 
from whose custody the prisoner escaped. 
On these facts the petitioner was tried 
under s. 223, Indian Penal Code and s. 29, 
Police Act. The charge under the first head 
was that he negligently suffered the prisoner 
to escape from confinement and under the 
second head (s. 29, Police Act) it was 
alleged that he wilfully violated his duty 
in not keeping the said prisoner in his 
custody. The petitioner was asquitted. 
Now he is being prosecuted for violating 
another departmental rule, namely, r. 77 
(c) of the Police Manual which requires 
a sentry on night duty to rousethe night 
Officer for public service. The gravamen 
of the charge in the second trial is that 
when a prisoner was brought in custody 
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‘was ; 
alleged that another constable.:Krit’ Nath ` 
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-it wae the duty of the sentry (the petitioner) 

torouse the night officer. An objection 
was raised to the - second trial on the 
ground of autrefois acquit (s. 403, Ori- 
minal Procedure Code.) The objection 
was overruled andan application for revi- 
sion tothe Sessions Judge was rejected. 
The petitioner has moved this court. 

In my opinion the principle of s. 403, 
Criminal Procedure Code, can in no sense 
be applied tothis case. The previous trial 
wasin respect of one act and one act only 
namely for not keeping the prisoner in 
custody or suffering him to escape. 
‘Though two different charges were framed, 
in fact there. was a single act of omission. 
It had nothing whatsoever to do with the 
omission which is the subject-matter of 
the present charge, namely, the omission 
to rouse the night Officer. Not keeping 


-a prisoner in custody or suffering - him 
. to escape isin no way connected with- the 


alleged -failure of the petitioner to rouse 
the night officer -when public service 
required it. My attention has been drawn 
tothe case of Maksudan Mistri v. Emperor 
(1) in which a learned Judge of this 
court held that ‘acquittal for rash and 
negligent driving of acar precludes trial 
for driving the oar without a license. 
Without discussing thecorrectness of that 
decision it is enough for the purposes of 
this case to say that there it was the same 
actof driving the. car. In this case, as 
Ihave said, there are two distinct acts 
-of omission. The acquittal for one does 
not involve the acquittal for the other.. 
I see no merits in this application and 
“reject it. . 
N. . Application rejected. 

-(1) 59 Ind. Cas, 207; A IR i921 Pat, 22; 22 Or. L 
763; 2 P L T 31; (1921) Pat, 103, < Bete 
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ALLAHABAD HIGH COURT 
Oivil Miscellaneous No. 163 of 1933 
November 10, 1933 
Benner, J. 
Pandit GIRDHARI LAL-—APPLIOANT 
i versus 
Nawab MUHAMMAD ASHFAQ 
ALI KHAN AND ANOTHER—OPPOSITE 
PARTIES 

Civil Procedure Code (Act V of 1908), 8. 24— 
Subordinate Judge before whom case is pending dis- 
cussing case with high relation of defendant—Ap- 
plication for transfer —Granting of. 

Where it appeared that the Subordinate Judge in 
whose court the plaintiff's case was pending broke 
the rule that the presiding ‘officer should -not 

, discuss pending vases with any person whatever, 


174 
and discussed the case, while pending, with a person 
in an exalted position who was a close relation of 
the defendant, and the plaintiff feeling that no 
justice would be meted outto him in that Judge's 
Court, applied for a transfer : 

Held, that the case should be transferred from the 
court of that Judge tosome other court. 


Mr. N. Upadhiya, for the Applicant. 
Mr. Shiva Prasad Sinha, for the Opposite 
Parties. 


Judgment.—This is an application 
for transfer of a civil suit which is pending 
in the court of the Subordinate Judge of 
Budaun. The suit is brought on en 
alleged loan of 1920 and the claim is 
for Rs. 10,000. The defendants are two 
persons residents in Rampur State. It is 
sel forth in the affidavit of the plaintiff 
that the learned Subordinate Judge during 
the pendency of the suit visited Rampur 
State and attended a party once in company 
with defendant No. 1, and that the Sub- 
ordinate Judge urged the plaintiff to 
accept a compromise and stated that if 
the plaintiff proceeded to Rampur for the 
purpose he would guarantee the safety of 
the plaintiff. The learned Subordinate 
Judge in his explanation states that some 
relatives of his who live in: Rampur State 
came with one or two State Officials and 
told him that defendant No. 1 Nawab 
Ashfaq Ali Khan was a close relation 
and a personal friend of H. H. the 
Nawab of Rampur and that H. H. the 
Nawab was anxious to see the case com- 
promised and was desirous of having a 


personal interview with the Subordinate. 


Judge. The Subordinate Judge accord- 
ingly went to Rampur and -interviewed 
His Highness and His Highness told him 
that he desired the suit compromised, and 
_tkat he would be pleased if the Su- 


- . bordinate Judge could initiate a talk of 


compromise, and that he could guayantea 
the safety of the plaintiff in coming to 
Rampur. He then told the plaintif on 
‘February 15, 1933, what the plaintiff has 
alleged. He admits that on a later occasion 
he went to Rampur and was present at 
a party at which the defendant No. 1 
was present. Learned Counsel for defend- 
ants argued that on a previous hearing 
in this court Jearned Counsel for plaintiff 
had stated that he did not challenge the 
honesty of the Subordinate Judge. He, 
therefore, desired to argue that no ground 
exists for transfer. But learned Counsel 
for defendants admitted that the contents of 
para. 11 of the affidavit of April 7, 1933, 
‘had not been withdrawn by the plaintiff 
or by his Counsel, That paragraph states 
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“That under the circumstances mentioned 
above I am convinced that no justice 
would be meted out to me in the said 
Sub-Judge’s Court.” 

It is an elementary principle of the 
administration of justice that a presiding. 
officer should not discuss pending cases 
outside court with any person whatever. 
Tt is particularly objectionable in the 
present case that the Subordinate Judge 
broke this rule and discussed a pending 
case with a person in an exalted position 
such as His Highness the Nawab of 
Rampur. It appears tometo be impossible 
that the administration of justice could 
be carried on impartially if presiding 
officers indulge in such discussions. Under 
these circumstances I order that this case 
be transferred from the court of the Sub- 
ordinate Judge of Budaun to the court 
of the Subordinate Judge of Moradabad, 
to which the parties state they have n 
objection, -> 

N. Order accordingly. 


— ee 


“PATNA HIGH COURT 
Criminal Revision No. 429 of 1933 
November 10, 1933 l 
COURETNEY-TERRELL, O. J., AND 
Kuuwant BAHAY, J. i 
RAMROOP MAHTON AND OTHERS— 
PETITIONERS i 


i ~ versus oS 
MANO MIAN AND oTazRs—OprosiTE 
PARTIES. 

- Criminal Procedure Code (Act V of 1898),ss. 149, 
147-— Right of one person to catch fish in waters upon 
the land of-another—Dispute in respect of the right 
— Proceedings under s. 147—Propriety of—Admission 
of documents after close of case without notice to 
opposite party— Legality of — Record of Rights-— 
Presumption--Document prepered more than thirty 
years ago— Effect— Evidence Act \J of 1872), 8. 90. 

‘The subject-matter of a proceeding under s. 147, 
Criminal Procedure Code may be fisheries’ to which 
one of the parties may have a right apart from any 
right to the land upon which the fishery stands. The 
subject-matter of the proceeding under s. 145 if it 
relates to fisheries, must relate to the particular 
local area where the fishery extends, The difference 
is that in the one case, that is in the case of s: 147, 
the right may be a prescriptive right or right of 
easement to use water or land not belonging to the 
parties but belonging to somebody else which has to 
be considered. 

Where the right claimed by one party is the right 
to catch fish in waters upon the land of the other 
party, it isin the nature of an easement or profits a 
prendre and hence a proceeding in respect of the 
right comes within the ambit of s, 147, Criminal 
Procedure Code. Kali Kissen Tagore v Anund 
Chunder Roy (1),referred to. Andrew Yule and Co. 
v. A H. Skone(2), distinguished. 

Ine proceeding under s. 147, the action of the 
Magistrate in admitting documents alter fhe close’ of 
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the case without notice to the opposite party and 
without giving them an opportunity to adduce 
rebutting evidence is illegal, 

The factthat a Record of Rights was prepared 
more than thirty years ago does notin any way 
affect the presumption attaching to it in law. The 
presumption is a rebuttable one and it is open to 
the Magistrate to find upon the evidence if the 
presumption has been rebutted. Heis not justified 
in wholly excluding the document from consideration. 


Or. R. against an order of the Deputy 
Magistrate, First Class, Monghyr, dated 
June 7, 1933, by the Sessions Judge, of 
Monghyr in his order dated July 18, 1933. 

Messrs, P. R. Das, M Yunus, N. C. Ghose, 
P. N, Gaur and N. Pa., forthe Petitioners. 

Messrs. S. P. Varma and S. N. Bose, for 
the Opposite Party. 

Kulwant Sahay, J.—This is an appli- 
cation in revision by the first party in a 
proceeding under s. 147 of the Code of 
Criminal Procedure in the court of a Deputy 
Magistrate of the First Class at Monghyr. 
The first party are admittedly the owners 
of two revenue paying villages, Bishunpur 
Santokh and Amba Icharua. Ths second 
party claim a Jalkar right in certain sheets 
of water in those two villages. -The case of 
the second party is that there is a fishery 
known as Jalkar Maniar which extends 
over a large number of villages including 
the two villages of the first party, that they 
have aright of fishing in these waters and 
they have been exercising such: right and 
that the -first party were now disputing the 
right.of:the second party to -fish in those 
waters. The Magistrate at first drew up 
a proceeding under s. 144 of the Code of 
Criminal Procedure but subsequently that 
proceeding was converted into a proceeding 
under s. 147. This proceeding was drawn 
up on January 31, 1933, and the next day, 
February 1, the first party filed an applica- 
tion before the Magistrate objecting to 
the proceeding being drawn up under 
s. 14%, their case being that the proceeding 
ought to have been under s.. 145. They 
further referred in that application to 
certain entries in the finally published 
Record of Rights. The learned Magistrate 
held that the proper proceeding was one 
under s. 147 and he refused to consider 
the record of rights on the ground that it 
was published more than thirty years ago. 
After the proceedings were served upon 
the parties and they had filed their written 
statements and evidence had been gone 
into, and after the close of the arguments, 
the learned Magistrate took in evidence 
three documents which were marked by 
him as Exs. M-6, M-7 and M-8. The final 
order made by him was in. favour of the 
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second party prohibiting the first party from 
interfering with the exercise of the right 
by the second party. Be 

Against the order of the Magistrate the 
first party came up in revision to this court 
and the revision case was heard in the 
first instance by Macpherson, J., who has 
referred it to -a Division Bench in order 
that there may be an authoritative deci- 
sion -whether the proceeding should have 
been under s. 147 or under s. 145. The first 
question, therefore, for consideration is 
which is the proper section under which the 
proceeding ought to have been drawn up. 
The next point for consideration is whether 
there has been an illegality in admitting the 
three documents Exs. M-6, M-7 and M-8 after 
the close of the case. The last point is whe- 
ther the Magistrate was right in entirely 
excluding from consideration the finally 
published record of tights. | | ; 

As regards the first question the difference 
between a proceeding under s, 149 and one 


‘under s. 147 appears to be clear enough. 


Section 145 deals with disputes concerning 
any land or water or the boundaries thereof 
and ‘land or water’ has been defined in 
sub-s. (2) of s. 145 as including amongst 
other things, fisheries. Section 147 also 
deals with disputes regarding land or water 
but limits the dispute to a'right or alleged 
right of user of any land or water, In a 
proceeding under 6. 145 the Magistrate 
has, without referénee, to the merits of the 
claims of any of the’ parties to a right. to 
possess the subject of dispute, to decide 
whether any and which of the parties was, 
at the date of the order initiating the pro- 
ceeding, in possession of the said subject, 
In a proceeding under s. 147 the Magis- 
trate has to come toafinding whether the 
right claimed by the parties of user of any. 


land er water does or does not exist and, 


after coming to a finding that such a. righi. 


does exist he has to find further whether : 


any of ‘the parties had been exercising that. 


tight within three months of the date of 
the proceeding, or, where the right was exer- 
éisable only at particular seasons or on 
particular occasions, whether such right 
had been exercised during the last 
of such seasons or the last of such occasions 
before the institution of the proceedings, 
It is clear, therefore, that the subject-matter 
of a proceeding under. s. 147 may also be 
fisheries to which one of the parties may, 
have a right apart from any right to the 
land upon which the fishery stands. The 
subject-matter of the proceeding under s. 145 
if it relates to fisheries! must relate to the 
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particular local area where the fishery 
extends, The difference, therefore, is that 
in the one case, that isin the case of s. 147, 
the right may be a prescriptive right or 
right of easement to use water or land not 
belonging tothe parties but belonging. to 
somebody else which has to be considered. 
In the present case the right claimed by 
the second party isthe right to catch fish 
‘in waters upon the land of the first party. 
Tt is, therefore in the nature of am easement 
or profits a prendre and, therefore, the pro- 
ceeding clearly came within the ambit of 
s. 147 of the Code of Criminal Procedure. 
‘In Kali Kissen Tagore v. Anund Chunder 
Roy (1), it was held that Jalkar rights were 
included within the words “right to do 
anything in or upon tangible immovable 
property © which occurred in the old s. 147. 
The present section makes the matter 
clearer when it uses the words “right of 
user of any land or water“ whether such 
right be claimed as an éasement or other- 
wise. The case of Andrew Yule and Co. 
v. A-H. Skone 49 Ind. Cas. 647 (2), was a 
case relating to mining rights. There 
are no doubt some observations occurring 
in that case as regards Jalkar rights also, 
but the distinction between Jalkar cights 
as contemplated by s. 145 and that contem- 
plated by s, 147 was not considered and 
dealt with. I am, therefore, clearly of 
opinion that the proceeding under s. 147 
was correctly initiated and there is no 
defect in that respect. aero 

As regards the other two, points I am of 
opinion that the petitioners ought to succeed. 
The three documents admitted by the 
learned Magistrate after the close of the 
hearing of the case have been referred to 
in judgment and mainly relied on asa 
substantial piece of evidence for a finding 
. as regards the existence of the right in 
favour of the second party. The first party 
`. complain that they had not an opportunity 
' to. meet these documents and to adduce 
rebulling evidence in respect thereof. In 
fact they produced before us certain docu- 
ments which, they say, would bave cow- 
pletely rebutted the evidence afforded by 
these three documents, namely, Exs. M-6, 
M-7 and M-8. There is no doubt that the 
first party has a genuine grievance in this 
respect and the action of the Magistrate in 
admitting documents after the cluse of the 
case without notice to the first party and 
without giving them an opportunity to 
adduce rebutting evidence was illegal. 

(1) 23 0557. 

(2,49 Ind, Cas, 647;4 P L J 154;,20 Or L J 199. 
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There is also the question as regards the 
evidentiary value to be attached to the 
record of rights. Tt is contended on behalf 
of the first party that the finally published 
record of rights shows the possession of the 
first party in respect of the Jalkar. Mr. B. P. 
Varma on behalf of the second party con- 
tended that the record of rights does not 
show the possession of the first . party in 
respect the Jalkar. But whether the record 
of rights does or does not support the first 
party is a question which has to be .con- 
sidered by the court below. ‘That court has 
discarded this document simply on the 
ground that it was an old document pre- 
pared more than thirty years ago but the 
fact that it was prepared more than thirty 
years ago does not in any way affect the 
presumption attaching to it in law. The 
presumption is no doubt a rebuttable one 
and it was open to the Magistrate to find 
upon the evidence adduced by the second 
party that the presumption raised by the 
document had been rebutted. But the 
learned Magistrate was not justified in 
wholly excluding that dccument from con- 
sideration. = i 

For these reasons I am of opinion that 
the order of the learned Magistrate cannot 
stand and must be set aside and the case 
sent back to him for re-consideration if he 
is still of opinion that there is a likelihood 
of a breach of the peace. aoe 

Courtney-Terrell, C. J.—I agree. »* 

Ne Case remanded. 


re 


~ ALLAHABAD HIGH COURT 
Civil Revision Apploation No. 418 of - 
193% 


November 16, 1933 
KENDALL, J. . 
JUMMA - APPLICANT 
‘ VETSUS x 
P, RAM SAHAJ — Opposite Party. 

Civil Procedure Code (Act V of 1909), O. XXIII, 
r. 1—Other sufficient grounds’, meaning of—Trial 
court allowing plaintiff to withdraw suit—Discretion 
not properly exercised—Plaintijf seeking withdrawal 
as proceedings were not favourable to him—Inter- 
ference in revision— Propriety of. 

Where in allowing the plaintiff to withdraw his 
suit, the trial Court has not exercised it. discretion 
judicially, that isto say, it has not taken into account 
the provisions of O. XX1, r. 1, Civil Procedure Code, 
and decided the matter to the best of its ability in 
accordance with those provisions, the High Court can 
interfere in revision. Jhun Lal v. Bisheshar (2) 
aad Jagdamba Prasad v. Hori Lal (3), distinguish- 
ed. 


Where it appeared that the plaintiff had made 
up his mind that the course of the procecditigs had 
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not been favourable to him and had been trying to 
persuade the court to allow him to withdraw the 
‘suit on inadequate groundsand the court finally 
succumbed to his importunity but without following 
the procedure laid down in O XXIII: ` ; 
Held, that the High Court would interfere in revi- 
sion and set aside the order. nt 
The expression ‘other sufficient grounds’ in 
QO. XXIII,.r. 1 means that the-grounds ‘should be ana- 
logous to the groundsspecified as good grounds for 
a review Chhajjyu Ram v, Neki (1,, relied on. 
. R. A. against the order of the 
Second Munsif, Bulandsher, dated May 13, 


1933. 


Mr. S. B. L. Gaur, for the Applicant. 
`- Dr. N. P. Asthana, for the Opposite Party, 


Judgment. This is aù application for 
the revision of an order ofthe Munsif of 
Bulandsher allowing the plaintiff, who 
is the opposite party, to withdraw his suit 
‘under O. XXIII, r. 1, with liberty to insti- 
tute a fresh suit, The circumstances are 
as follows. The plaintiff who is the gamin- 
dar and lambardar of the village, sued for 
possession of a certain plot on the ground 
that the defendant had forcibly made some 
new constructions within the last few years, 
and the defence was that the defendant 
had done nothing but repaired a house which 
had beeri in the possession of himself and 
his predecessors for over 50 years, Evidence 
was produced on both sides and at the 
conclusion of it, when the case was said 
to be ripe for arguments, the plaintiff made 
an application for permission to withdraw 
the’ suit with liberty to bring a fresh one 
on various grounds which I need not now 
consider, for the application was dismissed. 
‘Again on April 7, 1933, the plaintiff made 
another application with the same prayer 
and this was allowed. The one fresh ground 
that was alleged in the application was 
this. ‘The plaintiff had discovered that 
when he filed his plaint he was in posses- 
sion of an incorrect copy of the khasra 
which did not disclose that one Hayati 
had been in possession of the plot in suit 
whereas he had discovered from another 
copy provided by the court that Hayati 
had been recorded in 1861 as in possession 
of the house, and the defendants had 
brought evidence to prove that they were 
the successors in interest-of Hayati. The 
defendants in their written statement did 
not mention the name of Hayati or that 
they claimed to be his successor in interest.. 
Therefore the plaintiff claimed that as. 
he wanted to bring evidence to prove that 
the defendants were not the successors of 
Hayati and also to implead persons whom 
“he described. as the real successors of 
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Hayati, he ought to be allowed to withdraw 


“his suit undér O. XXIII, r. 1. 


The court has allowed the application for 
this reason and because the plaintiff would 
not have alleged that the house in suit 
was uftada ifhe had known of the entry in 
the khasra. Iù other words, there was a 
part of the defendants’ case for which he 


` was not prepared, and therefore the court 


believed that he had been prejudiced. 

No reference is made in the order of the 
court to the provisions of O. XXII, r. 1. 
Permission to withdraw under that oraer 
may be given for two reasons, viz: (a) 
that the suitmust fail by reason of some 
formal defect, or (b) that there are other 
sufficient grounds for allowing the plaintiff 
to institute a fresh sult........, It is obvious 
that there was no formal defect, but the 
courts have had difficulty sometimes in in- 
terpreting the meaning of the expression 
“other sufficient grounds.” In dealing 
with an application for a review their 
Lordships of the Privy Council in Chhajju 
Ram v. Neki (1) held that the grounds 
must be analogous to the grounds spe- 
cified as good grounds for a review, and 
I think it is perfectly clear that on 
the merits of this particular case there 
were no sufficient grounds for allowing 
the suit to be withdrawn. ' The fact that 
the plaint contained the expression “uftada’ 
might possibly have told against the 


plaintiff in argument, but this could easily 


be-met by pointing out the circumstances 
that I have described above, and as regards 
the other grounds that the-plaintiff gave, 
if he had been prejudiced.in any way by 
the fact that the -defendants had brought 
evidence which had not been foreshadowed 
inthe writien statement and had, in fact 
set up.a case for which the plaintiff was 
not prepared, he might have applied. for 
permission. to bring fresh rebutting evi- 
dence. It has heen urged by Dr. Asthana. 
for the. oppesite party, however, that ‘even 
if the order of. the court below can be 
said ‘to be an incorrect order. this court 
will not interfere in revision. In the case 
of Jhunku Lal v. Bisheshar (2) the view 
taken by the Bench of this court was that 
as the trial Court had jurisdiction to grant 
leave to the plaintiff to bring a fresh suit, 
the High Court would not interfere under 
is 115 even though the trial Court might 


(1) 72 Ind. Oas 566;49T A Itt; 30M L T 295; 26 
OWN 697; 4L PL RIP 0) 1922 3PL T 435; AIR 
1929 P O LI2. 16 L W 37; 17 P W R 1922; 3 L ah. 127; 
43 M L J332;24 Bom. L R1238;4 UP LR (P 0) 
99; 36 O L J 459 (P O). .. h 

(2) 46 Ind, Cas, 71; 40-A 612; 16 AL J°495, 
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have exercised, and probably did exercise 
a wrong discretion in granting the appli- 
cation. In that case the plaintiff had omitted 
formally to prove a plaint which was essen- 
tial for his success, and the Bench held 
that it was for the Munsif to say whether or 
not this constituted “other sufficient grounds” 
within the meaning of 1. 1 (2b) of 
O. XXIII. The questicn that they considered 
was whether the Munsif had madea mis- 
take in law in desiding whether the grounds 
were sufficient and if so, whéther they should 
interfere and they concluded that as-s. 115, 
Civil Procedure Code ' 

“is not directed against conclusions of law or fact 
in. which the question of jurisdiction is not involved,” 
they ought not to interfere. 

Tt is clear, however, that their meaning 
was not that the discretion of a trial Court 
in dealing with applications under O. XXII 
was absolutely unlimited and that orders 
passed on applications of this kind by the 
trial Court must necessarily be final. In 
fact, Sir Henry Richards, ©. J., remark- 
oi consider thata court ought to be very slow to 
give liberty to bring a fresh suit after a case has 
been heard out ‘on the merits...... I do not think that 
it ever was intended that a plaintiff should have ihe 
power of trying oùt his caseand then at the last 
moment asking for leave to withdraw with permis- 
sion to bring afresh suit, The mere ordering of 
the plaintiff to pay the defendant's costs does not 
compensate the latter for being sued a second time, 
Nor it may be. added, does it compensate 
the court and the public for the waste of 
public time involved by such a proceeding. 

Ina later case Jagdamba .Prasad v. Hori 
Lal (3), a soméwhat similar decision was 
given by a Beach of this court where the 
trial Court had allowed the plaintiff's ap- 
plication on the ground that a vital 
document in the‘case had not been formally 
proved and there was every likelihood, 
therefore, ol’ his suit, being dismissed. Here 
again” the Bench appears to have been 
of opinion that the Munsif’s decision was 
probably wrong though his finding was 
me was no doubt that a technical mistake had 
occurred in this case. . . The Munsif, however, 
had jurisdiction to entertain the application pre- 
sented to him under O. XXII, r. 1 There were 
certain grounds before him for allowing the suit to 
be withdrawo. Assuming that the grounds were not 
sufficient the court below rightly or wrongly exercis- 
ed its discretion in favour of the plaintiff and allowed 
the guit to be gwithdrawa, , : 

In both these cases, however, in which 


the High Court refused to interfere, the 
trial Court had applied its mind to the 
matter before it with due reference to the 


(3), 125-Ind. Cas. 580 (1930) A L J 1209; Ind, Rul. 


(1930) AIL 724. - 
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provisions of O. XXIII and had given a 
decision because it considered that the cir- 
cumstances of the case did fulfil the 
requirements of the rule. It is possible 
to conceive a case in which an application 
to withdraw a suit under the rule” might 
be madeon utterly insufficient grounds 
as for instance that the Counsel for the 
plaintiff was unable to appear on such 
and such a day or that the plaintiff had 
to attend a funeral etc. etc. andif the trial . 
Court were toallow an application on such 
grounds I have no doubt whatever that the 
interfer- 
ing onthe ground thatthe court had not 
exercised its discretion judicially, that is 
to say, it had not taken into account the 
provisions of the rule and decided the 
matter tothe best of its ability in accord- 
ance with these provisions. There is no- 
thing in the present case to show that the 
court considered the strict provisions of 
the ruleat all. The plaintiff had evident- 
ly made up hismind that the course of 
the proceedings had not been favourable 
to him and had been trying to persuade 
the court to allow him to withdraw the 
suit on'inadequate grounds, and the court 
finally succumbed to his importunity, but 
without following the procedure laid down 
in Q. XXII, r. 1. I haveno doubt therefore 
that the present case is one in which the 
order should be set aside. Ifthe plaintiff 
has been unfairly prejudiced in the way 
he. suggests there may be other ways in 
which he may be allowed io meet thé de- 
fendant’s evidence if the court thinks fit. 
On this question, however, I ari not ablé 
to express any opinion and wish to leave 
the judgment of the trial Court absolutely 
unfettered. Jt is however clear that the 
provisions of O. XXIII cannot properly be 
applied to the circumstances of this case, 
and 1 therefore allow’ the application with 
costs, set aside the order of - the Munsif, 
and direct that he proceed to decide the 
case in accordance with law. 
N. ¡Application allowed. 


mememe 


LAHORE HIGH COURT 
Miscellaneous n ee Appeal No, 838 
of 1933 


October 5, 1933 
Dautp SINGH, J. 
ASA NAND—APP&LLANT 
versus 
JUGAL KISHORE—Regsponpent, 
Provincial Insolvency Act (V of 1920), ss. 28, 59— 
Expiry df time for applying for discharge—Sale of 


1934 BLÔKESHËR DASEH v. 
property by Rečetver—Right of insolvent 
Sale of mortgaged property of insolvent by Official 
Receiver without reference to mortgagee rights— 
Insolvent, if entitled to protest against sale. 

Where the time for applying for discharge has 
expired, the court is not bound tomake the property 
vest in the insolvent, The court may vestit in the 
Receiver for tne benefit of the creditors. If the 
Receiver’ sells the property or distributes it amon 
the creditors : it is for the creditors to object and 
the insolvent has no right to object to it. i 

Where the property ef the insolvent which is under 
a.mortgage is sald by the Official Receiver without 
reference to tho rights of the mortgagee, whether 
the mortgagee has or has net aright to protest 
against the sale, the insolvent has no right to 
protest against it. 


F. ©. A. from an order of the 
District Judge, Attock, dated March 6, 1933. 
Mr. M. L. Puri, for the Respondent. 
Judgment.—This appeal has no force. 
The mortgagees may or may not have a 
right to protest against the sale of the pro- 
perty without reference to their mortgagee 
rights ifthis has happened, but this does 
not give the insolvent a right to protest 
against the sale of the mortgaged pro- 
perty. Nextthe insolvent urges that the 
time for applying for a discharge has 
expired and hence the Receiver cannot sell 
the property. There does not appear to 
have been any order annulling the adjudi- 
cation and even if there had been, the 
court’ isnot bound to make the property 
in hand vestin the insolvent, but may vest 
itin the Receiver for the benefit of the credi- 
tors. The insolvent urges that the Receiver 
has no right to sellthe property or distri- 
bute it among the creditors, but even if 
this is so,-it is for the creditors to object 
and not'the insolvent. I therefore dismiss 
the appeal with costs. 
N. 


to object— 


Appeal dismissed. 





CALCUTTA HIGH COURT 
Appeal No.’ 118 of 1932 
February 24,1953 ` 
Rankin, O. J., AND PEARSON, J. 
ELOKESHEE DASEE—APPELLANT 


. . versus 
KUNJABIHARI BASAK— RESPONDENTS. 


Partition suit~Preliminary decree— Omission .te 
take further steps—Application for substitution of 
heirsand appointment of commission long after 
decree--Maintarnability—Discretion of court to dis- 
miss application—Abatement after preliminary decree 
—Pariution suit—Omission to execute decree~-Main~ 
tainability of fresh suit—Preliminary decree— Court, 
whether bound to execute decree suo motu—Civil 
Procedure Code (Act V of 1908), O XXII, r. 10— 
Civil Procedure Code(Act XLV of 1882), ss. 868, 872—- 
Limitation Act (IX of 1908,,iSch. I, Art. 183 

The plaintiff obtained a preliminary decree for 
partition in 1978. Hetook no further steps beyond 
the appointment ofa Ocmmissionsr who died in 
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1896. In 1932, the plaintiff applied by notice of 
motion asking among other things that certain names 
of parties defendants to the suit, then dead, be struck 
out and the names of another person be substituted 
and for the appointment of the Commissioner to 
make a partition ; AN 

Held, that though the application could not be 
dismissed on the ground of abatement of the suitor 
on the ground of limitation under Art. 183 of the 
Limitation Act, the court had a discretion under 
8. 372 of the old Codeand O. XXII, r, 10 of the new 
Code torefuse the application and the case was a 
proper oe for exercising the discretion against the 

aintiff. , 
K Nothing that can be done in a partition suit except 
a concluded partition can prevent the plaintif from 
briaging another partition suit. za 

When a court passes a preliminary decree there 
is no duty on the part of the court, whether the 
parties take steps or not, to see that the preliminary 
decree is carried into effect, Kedarnath ` Dutt v. 
Harra Chand Dutt 11), Nazir Ahammadv. Tamijaddi 
Ahammad (2)and Lachmi Narain Marwari v. Bal- 
mukand Marwari (3), referred to 

Appeal from the judgment of Ameer 
Ali, J., dated September 2, 1932. - 

Messrs. S. N. Banerjee and S. R. Das 
Gupta, for the Appellant. 

Messrs, H. D. Bose and B. Basu, for the 


Respondent. 


Rankin, C. J.—This is a somewhat 
curious case and raises debatable points 
of law.- It appears that the present ap- 
pellant was the plaintif in a sujt No. 199 
of 1878. That was a partition suit and it 
had reference to six items of property men- 
tioned in the decree, which was passed 
therein. The decree was dated July 2, 1879 
and was an ordinary -decree for partition. 
The effect of it was to declare that the 
plaintiff was entitled to ‘one-fourth interest 
in all the properties and ‘that two other 
persons, now dead, were entitled to six six- 
teenths each. It seems that, after that decree 
was passed, no further’steps’ were taken 
beyond theappointment of a commissioner, 
who died in or about 1896, Having done 
nothing towards the execution ;of -the-com- 
mission. In July, 1982, that is, some: 53 
years after the preliminary -decree, toe 
plaintiff applied to the learned Judge on 
the original side, by notice of motion, 
asking, among other things, that certain 
names of parties defendants to the suit, 
now dead, be struck out and the name of 
Kunjabihari Basak be substituted in their 
‘places, for the appointment of a commis- 
sioner of partition to partition certain pro- 
perties which were properties Nos. 1 and 2 
jn the schedule to the preliminary. decree 
under the names of premises Nos. 27 and 
28, Charhakdanga Street but- which are 
now properties in a Street called Tagore 
Lastle Street. ents: A 
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It may be desirable to state here that the 
third property in the schedule tothe decree 
had been acquired by the Calcutta Impro- 
vement Trust and that the parties entitled 
got their respective shares. The same is 
true of the fifth of the properties mentioned 
in the schedule. As regards the fourth 
property mentioned in the schedule it 
appears that partition suit No. 1162 of 
1915 was brought by the present respondent, 
Kunjabihari Basak, in which the present 
appellant was a defendant. Proceedings 
for partition of this property are still pend- 
ing in this suit of 1915, As regards the 
sixth property in the schedule, what appears 
to have happened is that, in the eighties, an 
agreement was entered into, dated March 
18, 1888, according to which the appellant 
was at liberty to live in this property and 
was to get an allowance of Rs. 5 a month. 
It seems that, at some time, she purported 
to sell the whole interest in that property 
and that, under that transfer, which as 
regards the three-fourths share was without 
title, the respondent Kunjabihari has 
brought in one-fourch share of the plaintiff, 
so that he is the sole owner of this property. 

The plaintiff in this application makes 
no claim to-be interested in any property 
except Tagore Castle Street properties, 
items Nos. Land 2 of the scheduleto the 
old decree. During the fifty years, that 
have elapsed since the decree was passed, 
all the other parties have, died and, in one 
way or another, if the matter is traced out, 
it would appear that the respondent, Kun- 
jabihari, can make title to the three-fourths 
share, which does not belong to the plaintiff. 
In these circumstances, after so long an 
interval, and after it is clear that parties 
-had conie -to`an agreement, under which 
the commission-of partition was not to be 
carried ott, the questions that were debated 
before the learned Judge were, first of ail 
whether it;vas open to him in law to allow 
the plaintiffto bring in the respondent and 
to proceed under the decree as regards 
this single property; and secondly whether, 
ifit was open in law, the court had a dis- 
cretion and ought to exercise the discretion 
in the plaintiff's favour. It was contended 
on the part of the defendant, that the 
plaintiff's application was incompetent, be- 
cause long ago the suit had abated as 
regards the deceased defendants and it 
was alsosaid that she was out of time to 
set aside the abatement. It was further 
contended that the relief, that she sought, 
was really arelief by way of an order to 
enforce the decree of 1879 and that this 
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was also barred by limitation. The learned 
Judge has not been satisfied that either 
of these answersis available to the respond- 
ent but he has come to the conclusion that 
the court has a discretion in the matter 
and that, in the circumstances of the pre- 
sent case, it would be an improper exercise 
of discretion to allow the plaintiff's claim. 

Now, before us the question of abatement 
and uf limitation have also been very care- 
fully argued. They turn out to be very 
complicated questions, because until 190% 
the Code of 1882 would apply ‘to this suit 
and the Code of 1877 would apply prior to 
1882. So far asI can see, under the Code 
of 1882, the suit had not abated, because 
there was no order for abatement and we 
have been referred to the decision of 
Wilson, J.,in Kedarnath Dutt v. Harra 
Chand Dutt (1) as showing that, under what 
isnow O. XXII, r 10 the Court had a dis- 
eretion, which was not interfered with by 
any Article of the Limitation Act. It must 
1 think, be taken that, at all events 
until the Code of 1908 came into opera- 
tion, the position was the position set forth 
by Wilson, J., in Aedarnath Dutt’s case 
(1). His view was that, as there had been 
a decree in that suit the case did not 
come under s. 368 (which only applied to 
deaths of defendants before decree) and 
that consequently the case came under 
s. 372—"“in other cases of assignment” and 
‘soon. Holding that there was no limita- 
tion, which fettered an application’ under 
8. 372, he made on order of the character 
asked for in the present case after a lapse 
of some ten years. He made it upon an 
affidavit by the plaintiff, that the delay 
in the proceeding had arisen from his 
being desirous’ of effecting an amicable 
partition, which he had used his best en- 
deavours to do but without success Now, 
if we ave to examine the question of abate- 
ment, asit would arise in this suit when 
the Cede of 1908 came into force, | assume 
that that Code would take effect upon this 
case. The position is this that, although 
under the previous Code it does not 
appear that what we now call a pre- 
liminary decree for partition was described 
by the Code as a decree, the practice of 
this court, as appears from the present case 
was to make a decree, If therefore the 
suit be taken as one in which a decree 
had been made of the character of what 
is now under-the Code of 1908 called a 
preliminary decree, then the question 
arises whether the provisions of the Code. 

(1) 8 0 420, 
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as regards abatement in O. XXII apply 
after dearee at all. At one time, all the 
Courts in India appear to have held that 
they did, but there are recent authorities 
the other way. In particular, there is the 
authority of a decision of a Division Bench 
of this court in Nazir Ahammad v. Tami- 
jaddi Ahammad (2) to the effect that, after 
a preliminary decree, a suit does not 
abate. Whether this ruling is right or 
not is a matter which could only be settled 
if we are torefer this case toa Full Bench 
but the case appears to proceed to some 
extent upon the case of Lachmi Narain 
Marwari v. Balmukund Marwari (3), in 
which the Subordinate Judge purported 
to dismiss a suit after a preliminary 
decree because the plaintiff had not ap 
peared to prosecute the directions given 
by the preliminary deeree. It was pointed 
out in that case by the Judicial Committee 
that after decree, a suit could not be 
dismissed, because the decree could only 
be set aside by appeal and not ctherwise. 
It was also pointed out in that case that 
it was unnecessarily hard upon the plain- 
tiff to prevent him having the preliminary 
decree carried out in view of the fact that 
his cause of action had merged into decree 
and another suit could not be brought 
by him. I desire to say here that we do 
not propose to make any order, which 
purports to dismiss the suit or fto set 
aside the decree. I desire to point out 
further, in the present case, that this is 
a partition suit and that nothing, which 
can be done in this partition suit, except 
a concluded partition, can prevent the 
plaintiff from bringing another partition 
suit. I think therefore there is no way, 
by which it can be said that the deci- 
sion of the Judicial Committee in the case 
referred to concludes the present case. 

In the result, I propose to deal with 
this case on the same footing as the 
learned Judge on the original side pur- 
ported to deal with it namely, that I am 
not satisfied that the plaintiff can be met 
with any answer onthe ground of abate- 
ment of the suit and I am not satisfied 
that what she asked could be regarded 
under Art. 188, Limitation Act, as being 
an order toenforce the preliminary decree. 

-(2) 122 Ind. Cas, 303; A I R 1929 Cal. 430; 57 O 285; 
Ind. Rul. (1930) Oal. 239. : 

(3) 81 Ind. Cas 747, AIR 924 PO 198; 4 Pat, 61; 
SLI A 321: 35 MULT 143; 47M LJ 441; 20 L W491; 
(1924) M W N 707;100& A L R 1033;5 P L T 623; 
22 A. L J 990; 26 Bom. L R 1129; 400 L J 439; L 
Pol O) 171; 29 OW N 391; 10 W N 629. 


KUNJABIHARI BASAK 781 


Even so however it appears to me that 
when after 50 years we are asked to make 
an order bringing’in a new defendant and 
reconstituting this suit, the matter is one 
for the discretion of the court. It is 
quite clear that, if the old s. 372 or the 
present O. S XII, r. 4) applies to the case, 
the court has a discretion. The leaimed 
Judge appears to have noticed an argu- 
ment to the effect that, when a court passes 
a preliminary decree, so tocall it, it is the 
Court’s duty, whether the parties take steps 
or not, to see that the preliminary decree, 
e.g, for partition, is carried into effect. 
Where this doctrine comes from I do not 
profess to understand. Ii is very high 
doctrine and it appears to me to be 
extremely precarious. I cannot diuder- 
stand that it is any part of the duty of 
this court to thrust a partilion of the 
family property on the parties, whether 
they apply or not, which presumably means 
whether they desire or not, 

I am therefore clear that the court 
has a discretion in the matter and that 
that discretion has to be carefully exercised 
on the: individual facis of each case. 
Prima facie, an application, which. is 
entirely without excuse, so far as I can 
see, after 50 years is an application not 
to be regarded with favour. But, in the 
present case, we have much more than 
that. It appears clear enough that this 
lady under a certain agreement intended 
that the partition should not be carried to 
a conclusion. She purported, notwith- 
Standing the decree, to sell the whole in- 
terest in the garden property-—property 
No. 6. She has been a defendant to a 
new partition suit in respect of property 
No, 4—a suit in which she has never said 
or suggested that there exists an ‘effective 


- decree for partition. In the 5).yeai's that 


have elapsed, not only have there been 
many cevolutions of interest-birt, occasions 
have arisen for various grounds of-conten- 
tion. !tis not a very handsome” contention 
but the respondent desires, to contend that 
long ago, for various reasons this lady 
has been by him ousted from the property, 
which she now.seeks to partition. It seems 
tome, ifthe lady has any right or could 
in any way better her position when bring- 
ing another suit for partition by calling 
ita supplementary suit on the analogy of 
a supplementary bill in equity, she may 
exercise this right. 
the present case it would be a.very bad 
example and a wrong exercise of discre- 
tion, if we were to allow her to resurrect 


But on the facts of.. 
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the old decree in order that, without 
bringing to a hearing and deciding many 
matters of contention, which have arisen 
during the last 50 years, she may use this 
decree merely for the purpose of getting 
partition of one of the properties of the 
original decree. I think therefore the learn- 
ed Judge has dealt with this case on 
sound lines and that this appeal fails and 
should be dismissed: with costs in both the 
courts. 

Pearson, J.—I agree. 

As Appeal dismissed. 


ALLAHABAD HIGH COURT 

Civil Revision Application No. 37 of 1933 

October 6, 1933 
NiaMATULLAH AND BAJPAI, JJ. 
BALA PRASAD - PLAINTIFF— 
APPLICANT 
VETSUS 
RADHEY SHIAM AND ANOTHER— OPPOSITE 
PARTIES. 

Civil Procedure Code (Act V of 1908), s. 115, 0. I, 
r. 10—Suit for enforcement of  mortgage—Im- 
pleading of assignee in ignorance of her death 
before suit-—Application to remove her name and 
implead her son—Dismissal of —Failure to exercise 
jurisdiction vestedin court by law—Interference in 
Revision—Order making termination of a definite 
stage of a proceeding in a suit—Whether constitutes 
‘case decided’, | 

The plaintiff instituted [a suit for enforcement 
of a mortgage executed by the mortgagor in favour 
of the plaintiff, Part of the mortgaged property 
was subsequently sold to B who died some time 
prior to the institution of the suit. In ignorance 
of this fact, the plaintiff impleaded the mortgagor, 
his son and his assignee B. It was subsequently 
discovered that B had died before institution of 
suit. Plaintiff then applied for removal of B's 
name from the array of parties and substitution 
therefor the names: of B’s sons. The Judgs ao far 
granted the application as to order that the name 
of B be removed from the array of parties. Sub- 
sequently plaintiff applied under O. 1, r.10, Civil 
Procedure Code, praying that the sons of B be 
impleaded. This was dismissed on the ground that 
the suit being instituted against a dead person 
was no suit inlaw: ; 

Held, that though on the face of the plaint, B's 
name figured inthe array of parties, it should be 
considered thatinlaw no suit had been instituted 
against her, that it was impossible to hold that 
there was no validly instituted suit against any 
one and the Judge could exercise all the powers 
which the Oivil Procedure Oode conferred on him as 
regards addition of parties and amendment of plaint. 

Held, also, that as the Judge was of opinion that ha 
had no jurisdiction to proceed under O. I r. 10, 
Givil Procedure Code, the order was open to revision 

- as he had failed to exercise a jurisdiction vested in 
him by law; and that it was proper that the sons of 
B should be brought on the record without any 
prejudice to these defendants or any other defendant 
taking a plea of limitation. 
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Where the order sought to be revised marked the 
termination of a definite stage of a proceeding in a 
suit, a ‘case’ should be deemed to have been decided so 
as to attract the application of s.115, Civil Procedure 
Code, 

C. R. App. against an order of 
the Second Subordinate Judge of Cawnpore, 
dated August 8, 1932. 


Messrs. S. K. Dar and §. N. Seth, for the 
Applicant. 

Dr. N. P. Asthana and Mr. B.N. Sahai, 
for the Opposite Party. 

Judgment. This is an application 
for revision directed against two orders 
passed by the Subordinate Judge of Cawn- 
pore ina suit pending before him and 
brought by the plaintiff-applicant. The 
suit was brought for enforcement of a 
mortgage, executed by the Ist defendant 
in favour of the plaintifi-applicant on May 
16, 1914. Part of the mortgaged property 
was subsequently sold to Musammat Brij 
Rani, who died sometime before the 
institution of the suit. In ignorance of 
that fact the plaintiff-applicant impleaded 
the original mortgagor, his son and his 
assignee in respect of part of the mortgaged 
property,namely, Musammat Brij Rani. 
It was subsequently discovered that 
Musa mmat Brij Rani had died before the 
institution of the suit. The plaintiff then 
applied for removal of the name of Musam= 
mat Brij Rani from the array of parties 
and substitution therefor, the names 
of her two sons. The learned Subordinate 
Judge dismissed this application. by an 
order of August 8, 1932, holding that the 
suit had been instituted against a dead 
person and was therefore, no suit in law. 
He also held that, in sofar as Musammat 
Brij Rani had died before the institution 
of the suit, no question of substitution could 
arise. In our opinion he failed to consi- 
der the substance of the application pre- 


sented by the plaintif. It is possible 
that the plaintiff himself misdescribed 


the nature of his application; but there 
can be no doubt that his prayer was that 
Musammat Brij Rani, having died before the 
institution of the suit could not be a party 
tothe suit and that her sons, on whom 
her interest had devolved, might be im- 
pleaded as defendants, not as legal repre« 
sentatives of Musammat Brij Rani but 
as parties impleaded in their own rights. 
The learned Subordinate Judge so far grant- 
ed that application as to order that the 
name of Musammat Brij Rani be removed 
from the array of the parties. Subsequently 
the plaintiff made another application pray- 
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ing that her two sons be impleaded. as 
defendants. This application purported 
to have been made under O. 1, r. 10, Civil 
Procedure Code. The learned Subordinate 
Judge dismissed it on the ground that it 
was identical with the previous application 
disposed of by him.- The plaintiff has 
moved this court in revision on the questicn 
of the propriety of the orders passed by 
the learned Subordinate Judge above 
referred to, 

There can be no doubt that Musammat 
Brij Rani, who was not alive at the date 
of the suit, could not, inlaw, be impleaded 
as a party. It is a well-established proposition 
that no suit can be instituted against a 
dead person. Though on the face of the 
plaint her name figured in the array of 
the parties it should be considered that 
inlaw no suit had been instituted against 
her. The plaintiff's application: praying 
for the names of her sons, who were her 
legal representatives being brought on the 


record, whatever may be the description - 


thereof given by the plaintiff, was, in 
substance, an application for addition 
of her two sons as parties under O.I, r. 10, 
Civil -Procedure Code. The learned Sub- 
ordinate Judge has referred t6 a number 
of decided cases in which it was held that 
a suit filed against a dead person could 
not be considered to have been validly 
instituted. It should be noticed that in 
all those cases there was only one defen- 
dant shown in the array of parties, though 
he bad: previously died. The suits were 
- not considered to have been validly jin- 
‘stituted against any living person. In that 
view, the court could not act under O. I, r, 10, 
inasmuch as there was no validly institut- 
ed suit before it. In the case before us the 
position is materially different. 
original mortgagor and his son had been 
impleaded and were alive at the date of 
the suit. It may be that though Musammat 
Brij Rani’sname appeared in the array 
of parties, the suit cannot be considered 
to have been instituted against her; but 
it is impossible to hold that there was 
no validly instituted suit against anyone 
as was the case in the rulings to which 
reference has been made by the learned 
-Subordinate Judge. This being so the 
learned Judge could exercise all the powers 
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Judge might have proceeded on an 
erronecus view of law, but his order cannot 
be questioned in revision, «8 no question 
of jurisdiction was involved in the disposal 
of the two applications madeto him. We 
do not think that this contention is well- 
founded. The learned Subordinate Judge 
has proceeded onthe assumption that a 
court has no jurisdiction:to order -addition 
of parties, toa suit in which one-of the 
defendant died before the institution of 
He has referred to several cases 
in which the word “jurisdiction” was made 
use of in relation to the court’s power to 
implead parties after the discovery that 
the original sole defendant had died before 
the institution of the suit. Having care- 
fully considered the order of the learned 
Subordinate Judge we are convinced that 
he was of opinion that he had no jurisdiction 
to proceed under O. I, r. 10, Civil Procedure 
Code, in view of the circumstance that one 
of ihe defendants had died before the 
institution of the suit and that as against 
her the suit should be considered to be 


„one against a dead person. In this revi- 


sion we hold thatthe learned Subordinate 
Judge failed to exercise a jurisdiction 
vested in him by law. There can be no 
question that the trial Court has ample 
Jurisdiction to order addition of parties 
under O. 1,1, 10, Civil Procedure Code. 
It is difficult for us to say whether the 
learned Subordinate Judge would have 
exercised his discretion for or against the 
plaintiff in casehe had held that he had 
jurisdiction to proceed under O, I, r. 10. 
We think that we are at liberty to arrive 
at our own conclusion on that part of the 
case. We think that in the . circumstances 
ofthe case itis just-and proper that 
the two sons of Musammat Brij Rani 
ehould be brought on the record without 
any prejudice tothese defendants or any 
other defendant taking a plea of limita- 
tion. 

Another ground on which the learned 
Advocate for the opposite party has 
objected to this revision being entertained 
is that the lower Court has not decided 
any “case.” It has been held by more than 
one Bench of this court that, 
order sought to be revised marked the ~ 


where the ~~ 


termination of adefinite stage of a proceed-«: = 
ing ina suit, a “case” should be deemed + 
to have been decided soas to attract n 
application of s. 
Code. - eS 
For the reasons stated above, we allow- 
this revision, set aside the orders of the 


which the Civil Procedure Code confers 
on him as regards addition of parties and 
amendment of the plaint. . `. i 4 

The learned Advocate for the opposite 
party has strongly pressed before us the 
contention that the learned Subordinate 


to -the-.2". 
115, Civil Procedure? ^5 + 


784 


lower Court dated August 8, 1932, and 
January 10, 1933, and direct that the 
two sòns of Musammat Brij Rani be im- 
pleaded as defendants, as prayed by the 
plaintif-applicant in his application 
dated August 10, 1932. The applicant 
shall have his costs of this revision from 
the opposite party 

N. Application accepted. 

/ 


PATNA HIGH COURT 
Second Civil Appeal No. 1014 of 1930 
October 6, 1933 
AGARWALA, J. 
HARIHAR SINGH AND OTAERS— 
DEFENDAN'TS— APPELLANTS 
versus 
BRIJNANDAN SAHAY AND OTHERS 
— PLAINTIFFS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 4—Joint Hindu family—Three brothers obtaining 
declaratory decree—Death of one before hearing 
of defendant's appeal—Non-impleading of heirs in 
his place—Appeal, maintainability of. 

Where three brothers who were members of a 
joint Hindu family obtained a decree declaring their 
title to raiyati holdings and for recovery of posses- 
sion, and before the appeal by the defendant came 
on for hearing one of the*brothers died and his heirs 
were not impleaded : cw: ; 

Held, that the appeal was not maintainable in the 
absence of the heirs of the deceased plaintif. 


Tej Narain Sahu v. Dal Ram Sahu (?), relied on, 
Wajid Ali Khan v Puran Singh (1), referred 
to. 

S$. ©. A. from a decree of the 


Additional District Judge, Patna, dated 
March 5, 1930. 

Mr. Ganesh Sharma, for the Appellants. 

Messrs. G. S. Prasad and Nawal Kishore 
Sahay, for the Respondents. g 

Judgment.—This second appeal arises 
out of a suit instituted by three brothers, 
who are members of a joint Hindu family, 
for a declaration of their raiyati title toa 
certain holding and for recovery of posses- 
sion and mesne profits. Inthe trial Court 
- the suit was decreed in part, and both 
parties appealed, with the result that the 
appeal of the defendants was dismissed 
and the plaintiffs’ appeal was allowed and 
the plaintiffs’ 
the decision of the lower Appellate Court 
the defendants preferred this second appeal 
impleading the three plaintiffs as res- 
pondents. One of the respondents died 
before the appeal came onfor hearing and 
his heirs were not substituted in his place. 
In these circumstances the learned 
Government Pleader raised a preliminary 
objection that the whole appeal had abated, 
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14710 


and he relied on- the decision of the Privy 
Council in Wajid Ali Khanv. Puran Singh 
(l) andthe decision of this court in , Tej 
Narain Sahu v. Dal Ram Sahu (2). -In 
Wajid Alis case (1) the. plaintiffs had 
obtained a joint decree for pre-emption and 
the defendants had appealed and it was 
held that the legal representatives of a 
deceased respondent not being bound by a 
decree passed by the Appellate Court in their 
absence, would be entitled to execute the 
wholedecree. In the case of this court 
reported as Tej Narain Sahu v. Dal’ Ram 
Sahu (2), the defendants appealed against 
a decree awarding joint possession of certain 
land tothe plaintiffs. One of the plaintiffs 
was not impleaded as’ a respondent and it 
was held that the appeal was not maintain- 
able in the absence of the plaintiff who 
was nol impleaded. There is nothing’ to 
distinguish the present case from the facts 
of the case just referred to. The preli- 
minary objection must, therefore, be upheld ` 
and the second appeal dismissed ' with. 
costs. oe ` 
N. Appeal dismissed. 
(1) 114 Ind. Cas, 601; ATR 1929 PO 56; 561A 
£0; 51 A £6; 490 1/141; 30CWN 3P; 991 
; (1929) M W N 220; (1929) A LJ 85; 56M L 


J:04 (PC) 

(2) 69 Ind. Cas. 624; A IR 1922 Pat. 606; 1 Pat, 
699; 4P L T170; (1923) Pat. 207; 1Pat L R 
107, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 416 of 1982 
October 30, 1933 
DaALIP SINGH, J. 
KASHMIRI LAL-—-APPELLANT 
i versus 
Haji MUHAMMAD UMAR —PLAINTIFF— 
AND ANOTHAER— DEFENDANT — RESPONDENTS, 
Civil Procedure Code, (Act V of 1908), 0. XXVI, 
r. 16 — Order for payment of commission fee—Whether 
can be made after return of commission—Haxecutability 


of order ; 
Commission-fee can be crdered to be paid after 


the return of the commission also and the party ia . 
whose favour it is passed can enforce it. Ramsaran 
Das v. Firm Ram Lal Ram Labhaya (1), dissented 
from: Chandra Kumar Dev, Kusum Kumari’ Ray (3) | 


relied on, - < ae es 
S5. ©. A. from an order of the District . 


Judge, Delhi, dated December 2, 1931. 
Mr. Shamair Chand, for the Appellant, : 
Mr. Muhammad Amin and Maulvi Ghulam - 
Mohy-ud-Din, for the Respondents, . 
Judgment.—The learned District Judge 
has dismissed the application for execution. 
on the authority of Ramsaran Das v,- 
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Firm Ram Lal-Ram Labhaya (1), a single 
Bench ruling of this court. This - ruling 
follows a ruling of the Calcutta High Court, 
in Tadhin Prasad Singh v. Sadar Coomar 
Narayan Singh (2), which has- been dis- 
sented from and distinguished in Chandra 
Kumar De v. Kusum Kumari Ray (8). The 
words of the new Code are wide, and I 
see noreason why the court had no juris- 
diction to pass the order after the return 
of the commission as O. XXVI, r. 15 only 
Says that the court may demand commis- 
sion fee in advance, but does not lay down 
that the court cannot do so thereafter. 
Ifthe court could pass such an order, it 
‘would be remarkable if the party in 
- whose favour it was passed could have no 
means to enforce ‘it. , Hence I accept the 
appeal and dissenting -from Ramsaran Das 
v. Firm Ram Lal-Ram Labhaya (1), 
I consider that the ordér could be executed 
by the Commissioner. No order as to costs 
throughout. The order of the trial Court 
is restored hereby. 
N. Appeal accepted. 
(1) 89 Ind. Cas. 479; AIR 1926 Lah 62. 
(2) 100 W N 234. 
(3) 84 Ind. Cas. 724; 52 O 269; 400 L J 189; AIR 
1925 Cal57. ` 
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LAHORE HIGH COURT 
First Civil Appeal No. 1215 of 1926 
February 28, 1933 
- WARRISON AND AGHA HAIDAR, JJ. 
ABDUL HAMID KHAN-—Desrenpant— 
' APPELLANT 


versus 
PUNJAB NATIONAL BANK, Lrp,, 
RAWALPINDI —PLAINTIFF—AND ANOTHER 
~—DgFENDANT--RESPONDENTS. 

Evidence Act (I of 1872), s. 92—Joint promissory 
note—Oral evidence to prove that one of the executants 
had'signed only as surety-—Admissibility. 

Where three persons executed a promissory note by 
which they all bound themselves equally to pay the 
money and ina suiton the note one of them pleaded 
that he had signed only as a surety for the others 
and’not as a principal debtor: 

Held, that evidence to prove such a plea was not 
-admissible in view ofthe provisions of s. t2, Evidence 
Act. J.M. Maneckjeev. Maung Po Han (1), Maung 
Sein v. Ma Saw.(2), Vellian Chetti v Woomily 
Viramah (3), Maung, Ko Gyi v. U.Kyaw (A), 
Narasimhamurthi Sastry v, Ramaswamy Chetty (5), 
-Haréck Chand v. Bishun Chandra Banerjee (6), -Radha 
Kissen Chamaria v. Durgaprasad Chamaria (7), 
referred to. . i. i 5 
GEO. A. from a decree of the Senior 
‘Subordinate Judge, Rawalpindi, dated 


-January 25, 1926.. 


br. Nand Lal and Mr. Shamair Chand, 


for the Appellant, 
147-99 & 100 
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Messrs. -Hargopal, Balkishen. Mehra and 
Sardar Nihal Singh, for the Respondents. 

Harrison, J.—The Panjab National Bank, 
Ltd., Rawalpindi, brought a suit against 
three individuals, Abdul Hamid Khan, 
Chaudhri Dharam Das and Mr. Deane, 
claiming , Rs. 10,818-v-6 on a promissory 
note for Rs. 10,000 and interest. The de- 
fendants admitted execution, the-promissory 
note being a straightforward and simple 
one by which they all bound themselves 
equally to pay the m ney, but defendant 
No. 3, pleaded thathe signed as surety and 
not asa principal and he was entitled to 
prove the condition. precedent by which 
.his position as such was assured. Defend- 
ant No. 2 absented himself and there is a 
decree ex parte against him. 

The trial Court held that defendant No. 3 
could prove the separate condition precedent 
under s. 92 of the Evidence Act, and gave 
a decree against defendant No. 1 as princi- 
pal and defendants Nos. 2 and 3 as sureties, 
the finding apparently being that it was 
impossible for defendants Nos. 2 and 3 
to be principals in face of the evidence 
regarding the preliminaries as concerned 
both of them. The principal defendant 
Abdul Hamid Khan now appeals claiming 
that all three defendants: should be made 
jointly and severally liable inasmuch as the 
terms of the promissory note have not 
drawn a distinction between them. 

The trial Court has relied upon certain 
Rangoon authorities: J. M: Maneckjee v. 
Maung Po Han (1), Maung Sein v. Ma Saw 
(2) and Vellian Chetti v. Woomily Viramah, 
29 Ind. Oas.'760 (3), these being all single 
Bench decisions of the Rangoon High Court, 
As against these there is not only a reported 
ruling Maung ko Gyi v. U Kyaw (4) to the 
contrary but also the authority of both the 
Calcutta and Madras High Courts in Divi- 
‘sion Bench rulings. These are to be found 
in Narasimhamurthi Sastry v. Ramaswamy 
Chetty, 18 Ind.~Cas. 696 (5), which relied 
upon Hareck Chand v. Sishen- Chandra 
Banerjee .(6),—the ruling frequently 
quoted and relied upon, subsequently— 
and: very- recently there has been. a’ con- 
sidered judgment of the Calcutta High. 
Court on the point published in Radhakissen 


(1) 81 Ind, Cas. 1012; 2R 482; AI R 1925 Rang 
83. Gee eR ae 

(2) 82 Ind. Cas. 816; AIR 1924 Rang. 369; 3°Bur L 
J 412: de ea Í ua 


12: 
` (3) 29 Ind. Oas. 760. 


(4) 103 ind, Cas. 79: 5 R 168; A I R1$27-Rang. 199 

(9) 18 Ind. Cas, 698; 13 M L T 108; 24 MLFJ 91; 
(1913) M W N 336. ; 
(678 OW NIOL 2 
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Chamaria v. Durgaprasad Chamaria (7), in 
which the Rangoon and Calcutta authorities 
have all been considered, and it has been 
re-affirmed that evidence is not admissible, 
as contended by defendant No. 3, to vary 
the terms of thé written contract. 

The appellant's appeal must, therefore, 
succeed on the point of liability of defend- 
ants Nos. 2 and 3. Nothing has been 
urged to show that any reasons exist for 
fixing instalments and this portion of the 
appeal must, therefore, fail. ‘The result is 
that the appeal is accepted in so far as 
a decree is passed against all three de- 
fendants jointly and severally for recovery 
of Rs. 10,818-0-6 and costs in the trial Court. 
The costs of the appellant will be paid by 
respondents Nos, 2 and 3. 

Agha Haidar, J.—I concur. 


N. Order accordingly. 
(7) 143 Ind, Cas, 159; 59 0108: AIR 1932 Cal. 428. 


BOMBAY HIGH COURT fore 
Original Civil Appeal No. 33 of 1932 
March 7, 1933 
BEAUMONT, O. J., AND. RANGNEKAR, J. 
AMULAKCHAND MEWARAM AND OTHERS 

—PLAINTIFFS—A PPELLANTS 
; VETSUS 
BABULAL KANNALAL TALIWALA— 
DEFENDANTS——RESFONDENTS, ` 
Civil Procedure Code (Act V of 1908), s 35, O. VII, 
m. 10,0 XXX, r. .1—Jownt Hindu family business— 
Whether a firm under O. XXX, r. 1—Amendment of 
plaint to substitute names of,members of family jor 
name of family firm—Amendment of name of 
plaintijf— When can be allowed—Costs—Discretion of 
t. ae ` 
A Hindu joint family is not a frmin the name 
of whick proceedings may be, commenced under 
O. XXX, r, 1, Civil Procedure Code, that rule being 
confined to firms 6f merchants carrying on business 
in British India, An amendment of plaint by 
substituting the names of the members of the joint 
family for the mame. of the family firm should 
therefore be allowed. i 
The question whether there should be an amend- 
ment or not really turns upon whether the name in 


which the suit is, brought is the name ofa non-. 


existent person or whether it is merely a mis- 
description of existing persons. lf the former is the 
case, the suit is a nullity and no amendment can cure 
it lf the latteris’the case, prin a facie there ought to 
be an amendment because she general rule, subject 
no doubt to certain exceptions, is that the court 
should always allow an amendment where any logs to 
the opposing pertycan be -compeneated for by 
còsta 7 
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Prima facie, if lbawé to amend is refused sandia 
suceessful appeal 18 brought, the appellant ought to 
have the costs of the appeal. Costs are always in the 
discretion of the court, and peculiarly so where ‘the 
payment of costs is imposed as a term of amendment. 


Gumaji Bhawji v. Meakanji Khoosalchand (4), 
explained, ; i 

Mr. Lalji Gokuldas, for the Appel- 
lants. i 


Sir Jamshed Kanga, for the Respon- 
dents. ik j 


Beaumont, C. J.—This- is an appeal 
from an order of Mirza, J., refusing leave 
to the plaintiffs to amend .the .plaint. by 
altering the name in which they . sued. 
The suit was commenced in 1926, and 
the plaintiffs are described as Amulak- 
chand Mewaram, a firm: of merchants 
carrying on business at Kalbadevi Road 
outside the Fort of Bombay. Jt- was 
very early appreciated that in fact that 
firm is not a partnership firm, but-.is-the 
name of a joint Hindu family in which, 
according to the evidence, there are 
three members, and it was proposed in 
1926 that the plaint should be amended 
by substituting the names of the three 
members of the joint family for the 
name of the family firm as plaintiffs. 
The defendant was prepared to agree to 
that amendment, and the terms of a 
consent order were actually settled, but 
ihe defendant contended that he would 
be entitled to the costs of amending 
the written statement. That contention 
would seem to me to have been well- 
founded, but the plaintiffs objected io it, 
and in consequence the proposed amend- 
ment was not proceeded with. The result 
was that the suit came on for trial in 
due course in 1932, and at the hearing the 
plaintiffs asked to be allowed lo amend 
the plaint by substituting the names of the 
members of the joint family for the name 
of the family firm.* That amend- 
ment was clearly ` netessary if.’ the 
suit was to proceed because a Hindu joint 
family is not a firm in the name of which 
proceedings may be ccmmenced under 
O. XXX, r. 1l, Civil Procedure Code, 
that rule being confined io firms of 
merchants carrying on business in British 
India, The learned Judge refused leave 
to amend and dismissed the suit and from 
that order this -appeal is.brought. ` ` 

It seems to me that the question whe- 
ther there should be an - amendment or 
not really turns upon whether the name 
in which the suit is brought is the name 
of a non-existent person or whether. it. is 
merely a misdescription of existing- pers 
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sons. If the former is the case, the suit 
is a nullity and no amendment can cure 
it. If the latter is the case, prima facie 
there ought to be an amendment be- 
cause the general rule, subject ‘no doubt 
to certain exceptions, is that the court 
should always allow an amendment where 
any loss to the opposing party can be 
compensated for by costs, Now it seems 
to-me that where you have a suit brought 
in the name of A. B. & Co., if it be 
proved that A. B. & Co., is the name of 
an existing firm or family consisting of 
certain individuals C. D and. E, then 
the description A. B. & Co. nearly. cloaks 
the identity of C. D and E who are 
before the court under that name. If 
under the rules ©, D and E are not 
allowed to sue in the name of A. B. & 
Co.,. then for the purposes of the suit 
the description is incorrect and must be 
altered. But it -seems- to me that in 
such a case the proposed alteration 
does.not involve introducing new plain- 
tiffs, but. merely involves describing 
correctly, rather than incorrectly, the 
plaintiffs already before the court. I 
think that was the basis of the deci- 
sion of Crump, J., and the Court of Ap- 
peal-in Ram Prasad v. Shrinivas (1), 
though the actual decision in that case 
turned on the effect of the. Limitation 
Act having regard to an amendment 
which had been allowed. The learned 
Advocate General on behalf of the res- 
pondent has. relied on. a decision of 
Blackwell, J., in Vyankatesh Oil Mill 
v. Velmahomed (2). 1 must confess that 
I have some difficulty in following both 
the reasons and the conclusions of the 
learned Judge in that case. [b was a 
case, of.a suit brought inthe.name of a 
firm -carrying ‘on business outside Bri- 
tish India, and, therefore, not justified 
by the terms of O. XXX, Civil Procedure 
Code, and the,learned Judge expressed 
the. view that the plaintiff tirm was a non- 
existent entity.. But the order .which he 
subsequently made giving leave to amend 
seems inconsistent with that finding. 

. The learned , Judge referred to. the 
case of Ramprasad. v. Shrinivas (1), and 


an. earlier case of Kasturchand Bahirav- 


das V.: Sagarmal Shriram (3), and ex- 
pressed the view,, if I understand him 
rightly, that those cases ought not to be 
K g he ind, Uas, 625; ALR 1925 som 527; 27 Bom L 
no “Ind -Oas, 99; ATER 1928 Bom 191; 30 Bom L 

GBs a. - oig 
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followed havitig regard to the subse- 
quent enactment of O. XXX. I do not 
follow that O. XXX, authorises the 
bringing of a suit in a firm name in a 
certain class of case, and it may be that 
inferentially it forbids the bringing of a 
suit in a firm name in any other class 
of case. But I do not see how O. XXX 
can affect the quéstion of fact, whether 
a suib brought in the name of a firm 
in a case not within O. XXX, isin fact 
a case-of misdescription of existing per- 
sons, or a case of a suit brought by a 
non-existent entity. That question, as.I 
say, is one of fact, and in the present 
case it is proved on the evidence that 
the firm in -whose name the suit was 
originally brought does describe certain 
existing persons. I think, therefore, that 
leave to amend ought to have been 
given and that we must giveleave. But 
having regard to the very foolish con- 
duct of the plaintiffs in not carrying the 
amendment through in 1926 and waiting 
up to the hearing, we can only give them 
leave on somewhat drastic terms as to 
costs. The plaintiffs must pay the costs 
up to and including the hearing and 
must also pay ths costs of the neces- 
sary. amendment of the plaint, that is 
their own costs and the defendant's 
costs of any supplemental written state- 
ment, With regard to the costs of the 
appeal, I should say that prima facie if 
leave: to amend-is refused and a success- 
ful appeal is brought the appellant 
ought to have the cosis of the appeal 
and I do not read the decision in Gun- 
naji Bhawji v. Makanji Khoosalchand 
(4), on which the learned Advocate Gene- 
ral relies, as laying down any general 
rule to the contrary. Costs are always 
in the discretion of the Court, and pecu- 
liarly so where the payment of costs’ is 
imposed as a term of amendment and 
no doubt the particular order made by 
the court in that case may have been 
justified on the facts of that case. In 
the present case also there are peculiar 
circumslances, because, if the plaintiffs 
had not been foolish in the conduct of 
the proceedings there never. would have 
been any question of- their amending at 
the hearing and no appeal would have 
been necessary from any adverse deci- 
sion. In the circumstances we think the 


‘ proper order as to the costs of the appeal 


will be that each party bears his own 
(4) 3 Ind, Cas 159; 34 B 260; 10 Bom L R 909; 11 
Bom L'R 498. : 
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costs of the Appeal. On these terms 
we allow the amendment asked for by 
the. plaintifts and set aside the order dis- 
missing the suit. i 
Rangnekar, J.—I agree. 
N. _ Appeal allowed. 


_OUDH CHIEF COURT 
First Civil Appeal No. 42 of 1932 
. November 28, 1933 
SRIVASTAVA AND SMITH, JJ. 
Pandit MATHURA PRASAD AND OTAERS 
— PLAINTIFFS — APPELLANTS 
VETSUS 

Musammat ASGHARI KHANAM 

AND OTHERS — DEFENDANTS — 

RESTONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXIV ~- 
Preliminary decree and final decree—Power of court 
to correct accidental mistakes—Judgment decreeing 
suit with costs—Order to pay “aforesaid sum 
Interpretation—Benefit of doubt to be given to 
judgment- debtor. i 

In preparing the final decreein a mortgage suit 
the court cannot go behind the preliminary decree 
although it is open to the court to interpret the 
preliminary decree and to correct any accidental 
mistakes which may bave crept into it: Ifthe decree 
is not in accordance with the judgment the court has 
authority to amend it so as to bring it in accordance 
with the judgment on which itis based. 

The operative part of a judgment ran as follows :— 
“I therefore decree the suit with costs, and order that 
if the defendants pay into court the aforesaid sum 
with the agreed. interest at simple rate from date of 
suit till date of payment within six months from 
to-day, the property ehall stand redeemed; otherwiee 
it shallbe put up to sale after the final decree is 
made. The plaintiffs sball apply for a final decree 
at the end of six months: 4 

Held, thatthe words “aforesaid sum" as used in 
the judgment referred to the amount of the claim 
which had been ordered to be decreed in the plain- 
tif's favour, that the words “date of payment" were 
intended to refer to the date fixed for payment six 
months after the decree, according to the provisions 
of O. XXXIV of the Code of Civil Procedure and 
that as regards the words “decree the suit with 
costs," they must inthe circumstances be deemed to 
be qualitied by the words which follow. 

In case of doubt the benefit of it should be given to 
the judgment-debtor. Gokaran Singh v. Mangli U), 


relied on, 
Messrs. H. D. Chandra and J. J. R. 


Trivedi, for the Appellants. 

Messrs. H. Husain, Alı Muhammad and 
Ghulam Imam, for the Respondents, 

F.C. A. against-an order of the Sub- 
ordinate Judge, Sultanpur, dated February 
26, 1932. í 
‘Judgment.—This appeal and applica- 
tion for revision both arise out of the. 
order dated February 26, 1932, passed 
by the learned Subordinate - Judge of 
Sultanpur, ' 
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The facts of the case ate that the appe:- 
lants instituted a suit for sale on the basis 
of a mortgage dated June 9, 1919. The 
Subordinate Judge decreed the suit on 
January 31, 1929. The operative part of 
the judgment is as follows :— 

“J, therefore, decree the suit with costs, and ord r 
that if the defendants pay into court the aforesaia 
sum with the agreed interest at simple rate from 
date of suit till date of payment within six months 
from to-day, the property shall stand redeemed; 
otherwise it shall ba pat upto sale after the final 
decree is made. The plaintiffs. shall apply for a 
final decree at the'end of six months." ; 

The preliminary. decree for sale was 
prepared in .the prescribed form. It 
provided for future interest at 1 per cent. 
until date of realization. In one place 
in the decree. it was said that the interest 
was | per cent. per mensem, and at another. 
place that it was l per cent. per annum. 
As no payment°was made by the judg- 
men'-debtors, the plaintiffs made an- 
application for the passing of a final 
decree. In this application they claimed 
future interest on the total-amount decreed, 
together with costs of the. suit, at 1 per 
cent. per mensem from the date of suit 
till the date of realization. The judgment- 
debtors objected on the ground, firstly,, 
that futme interest was payable only .on 
the principal amount of Ks. 10,000 secured. 
on the mortgage, and secondly, on the 
ground that the. plaintiffs were not entitled 
to any future interest after the date fixed 
for payment, namely, July 31, 1929. 

. The learned Subordinate Judge was of 
opinion. that the decree had been prepared 
carelessly and was not in accordance’ 
with the. judgment. He held that the: 
judgment dated January 31, 1929, intended. 
to allow future interest not merely on. 
the principal amount of the mortgage 
debt, but on the entire .amount decreed 
in favour of the plaintiffs together with. 
costs. He was further ‘of opinion that the. 
judgment did not intend to award future 
interest after the date fixed for payment.. 
As regards the rate of-interest, he was. 
of opinion that’ the obvious.intention was 
to allow interest at l per. cent. . per’ 
mensem, and not per annum. He passed 
a final decree accordingly and also ordered; 
the preliminary decree to be amended.. 
so as to bring it in accordance with the 
interpretation placed by him . upon. .the 
judgment. ae Ae 

The plaintiffs have appealed against. 
the order directing the’ final, decree to be’ 
prepared, and ‘have filed an application’. 
for revision against the order- directing 


1934 


the amendment of ihe decree. The defend- 
ants have also filed a cross-objection 
claiming that interest should have been 
allowed only on the principal amount, and 
not on the aggregate amount decreed to 
the plaintiffs. 


It is admitted that no appeal was filed 
against the preliminary decree. That 
decree, therefore, became final. It is well 
settled that the court in preparing the 
final decree cannot go behind the prelimi- 
nary. decree. However, it 1s not denied 
that it is open to the court to interpret 
the preliminary deéree, and also to correct 
any accidental mistakes which may have 
crept into it., It is also not disputed that 
if the decree is not in accordance with 
the judgment the court has authority to 
amend itsə asio bring it into accordance 
with the judgment on which it is based. 
These propositions being clear and undis- 
puted, the main question before us is to 
interpret the judgment dated January 31, 
1929, and to find out, firstly, whether it 
intends to give the plaintifis interest only 
on the principal amount, or on the entire 
amount decreed to them, and, secondly 
whether ‘the intention of the judgment is 
to award future ‘interest till the date of 
realization, or only till the date fixed for 
payment. : ‘ 


As regards ths first question, we have 
no Hesitation in agreeing with the learned 
Subordinate Judge that the words, ‘‘afore- 
said sum”, as used in the sentence quoted 
by us above, clearly refer to the, amount 
of the-claim which had been ordered to 
be decreed in the plaintiffs’ favour. It 
has “been argued on behalf of the defend- 
ants that on the principles laid down in 
O. XXXIV, 7. 11, Civil Procedure Code, 
the learned - Subordinate Judge could give 
the plaintiffs future interest only on the 
principal amount from the date of suit 
till the: date fixed for payment, and, 
therefore, the’ words in question should: 
be interpreted as having been used by 
the learned Stibordinate Judge in con- 
sonance with those principles. It would be 
enough to say that the judgment dated 
January 31,1929, has become final between 
the partiés. We are not concerned at this 
stage with the correctness or otherwise of 
the decision arrived at by the learned 
Subordinate Judge. We can dono more 
than interpret the words used. by him in 
the judgment, and, as we have said before, 
the words “aforesaid sum" in the context 
in which they have been used can admit 
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only of the interpretation which has been 
placed upon them by the lower Court, 

Next as regards the words, “date of 
payment.” Stress has been laid on behalf 
of the appellants on the fact that the 
sentence opens with the words, ‘‘decree 
the suit with costs’ The argument is 
that as the plaintiffs had claimed future 
interest till the date of realization, these 
words must be taken as desreeing the 
claim in full, and, therefore, the date 
of payment must be deemed to refer to 
the date of realization. . The question is 
not altogether free from doubt, but it is 
a well-accepted principle that in case of 
doubt the benefit of it should be given 
to the judgment-debtor[see Gokaran Singh 
v. Mangli (1).] We think the present is 
a suitable case in which we should give 
effect to this principle. There is con- 
siderable force also in the argument urged 
on behalf of the defendants that the words 
“date of payment" were intended to refer 
to the date fixed for payment six months 
after the decree, according to the pro- 
visions of O. XXXIV of the Code of Civil 
Procedure. As regards the words “decree 
the suit with costs,” they must in the 
circumstances be deemed to be qualified 
by the words which follow, and it is 
only those words which -we are required to 
interpret in the case. Thus having given 
our careful consideration to the matter 
we canfsee no sufficient grounds to dis- 
agree with the opinion of the learned Sub- 
ordinate Judge. , . 

The result, therefore, is thatthe appeal, 
the cross-objection, and the application 
for revision all fail, and are dismissed with 
costs. - , 
N. Appeal and Cross-objection dismissed. 


` (1) 66 Ind. Cas. 673;8 O LJ 407. 





PATN \ HIGH COURT 
Civil Appe .| No. 1514 of 1930 
July 18, 1933 
-Muna tap Noor, J. 
RAM BRICHA LAL AND OTHERS — 
DEEN DANTS—APPELLANTS 
VETSUS ' 
MUHAMMAD SAHEDB-— PLAINTIFE — 
REPONDENT j 
Bengal Tenancy Act (VIII of 1385., ss. 80, 35— 
Enhancement of rent—Non maintenance of irrigation 
works, whether valid defence — General depression, 
effect of — Mixed lands—Rate of enhancement-— Omis- 
sion to raise plea of depression in lower Court, effect 
of—Civil Procedure Code (Act V of 19084, 8. 75, 
0. XXVI, r, 9—Commission for local inspection ~. 
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Discretion of 
competency of, i ; : 

The general depression is a ground'which is to be 
taken into consideration in applying s. 35, Bengal 
Tenancy Act, but the effect of general depression in 
a particular case must be clearly establisbed and 
decided.. Nathuni Thakur v. Ramsaran Singh (21, 
referred to. -> 

Where the defendants do not raise the plea of 
depression in the lower Court it will be unjust if 
the case be remanded for deciding a question which 
was never raised. But the High Court can reduce 
the rate allowed ifit thinka the rate is highin view 
of the general depression. ' 

Where the holding isa mised one consisting of 
dhanhar lands and bhit lands only the lower rates 
of enhancement fixed for bhit landsis permissible. 
~ Pheissue of commission’ for local inspection is a 
matter in the discretion of the court, and if the 
discretion was wrongly exercised the question ought 
to be raised before the lower Court of Appeal and it 
cannot be raised in second appeal. 

Quere——Whether non-maintenance of the works 
of irrigation is no ground for refusing enhancement 
of rent and whether in such a case s, 25, Bengal 
Tenancy Act, has no application. Sayedat-ul-nisea 
v. Amrit Mahto (1), referred to. 


Messrs. S. M. Mullick and B. C. Sinha, for 
the Appellants. >. . 

Sir Sultan Ahmed, Messrs. Syed Ali Khan 
‘and B. C. Mitra, for the Respondent. 


Judgment.—tThis is an appeal by the 
defendant in a suit for recovery of arrears 
of rent of a raiyati holding with a prayer 
for enhancement of the rent under s. 30 (b), 
Bengal Tenancy Act. The present appeal 
is , confined only to the question of enhance- 
ment of the rent. The enhancement was 
resisted by the appellants on the ground 
that the plaintiff landlord had failed to 
maintain certain irrigation works of the 
village which he was bound todo accord- 
ing to the Record of Rights which clearly 
indicated that the rent recorded was pay- 
able only if the works were maintained. 
This plea was overruled by both the 
courts below and they allowed enhance- 
ment at the rate of four annas per rupee. 
The same plea has once more been repeat- 
ed in the second appeal. It appears that 
after the completion cf the settlement oper- 
ations the plaintiff landlord sought en- 
hancement of rent under s 30 (a) and 
30 (b), Bengal Tenancy Act, while the 
tenant defendants claimed abatement of 
rent under s. 52 (b), Bengal Tenancy Act. 
A compromise was effected and the tenants 
agreed to pay enhanced rent atthe rate 
ofone anna perrupee and the landlord 
undeitook to maintain the irrigation facili- 
ties of the village which existed before 
the year 1914 Fasli. Jt ison this agree- 
ment and on the entry in the Record of 
Rights that the tenants opposed the en- 
hancement. : 


court—Objection in second appeal 
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Much stress has been laid on the ob- 
servation of the learned District Judge in 
appeal that non-maintenance of the works 
of irrigation was no ground for refusing 
enhancement of-rent and thatin such a 
case 8. 35, Bengal Tenancy. Act, had no 
application. Perhaps the learned District 
Judge is not correct. He says that there 
are several cases of this .court to that 
effect. My attention was drawn to only 
one of them,namely Sayedatulnissa v. Amrit 
Mahto (1). There aleo there is a single 
passage in the judgment of Ross, J., to 
the effect, that non-maintenance of works 
of irrigation is by itself no ground. for 
application of the principle of.s.35, Bengal 
Tenancy “Act, There are however other 
decisions of this court which have laid 
down a contrary view. I need not how- 
ever pursue this matter, as on the finding 
of facts no question of law: arises. Both 
the courts below have found as a matter 
of fact that the irrigation works have been 
efficiently, maintained. The case of the 
defendants was that the landlord neglected 
to do earth works since the year 1314, but 
this was obviously false in view of the 
Record of Rights including the fard-i- 
abpashi. prepared in 1317. In short, both 
the courts: below onthe evidence adduced 
have come to the conclusioh, as I have 
said, that the landlord had been efficiently 
maintaining the irrigation works. The 
learned District Judge might have been 
wrong in his view of the law; but on facts 
the question of law does not arise. ri 
Mr. Mullick has however made it a grie- 
vance that the trial-Court refused to issue 
a commission for inspection of the village 
to ascertain the condition of the irrigation 
works. It ought to have issued such a 
commission especially when the written 
statement of the defendants made specific 
statement about the works of irrigation 
which were neglected. The issue of com- 
mission was however a matter in the 
discretion of the court and if the discre- 
tion was wrongly exercised the question 
ought to have been raised before the 
Court of Appeal below. There is nothing 
to show that the appellants ever pressed 
the question of commission before the lower 
Appellate Court. Sir Sultan Ahmed, who 
appeared for therespondent, had appeared 
on behalf of the respondent kefore the 
lower Appellate Court also, He stated 
that Mr. K. B. Dutt, whoappeared on be- 
half of the appellants, did not raise the 


nh) 100 Ind. Cas, 754; ‘A 1 R 1927 Pat. 144; 8P LT 
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question of the- commission. This has 


In this 
case the decision of the trial Court and 
‘also. ofthe Court: of Appeal below were 
passed in- the year 1930 when the general 
depression. was, prevailing. The question 
does not seem to have been raised -by the 
-défendants either in the trial Court or 
‘before the lower Appellate Court. It cannot 
‘be:said that any enhancement in ‘this case 
would. .\be..unfair and inequitable. The 
‘enhancement. permissible under’ the “Jaw 
-was six-annas:- per rupee fer dhanhar lands 
.and -five .annas two pies..per rupee for 
‘bhit lands. The hilding™ being a mixed 
‘Oné, thé lower of these rates was ‘only per- 
missible. 7- 3 KR A 

_-. The leatned trial Court however taking 
into consideration that the rate’ of rise in 
prices in the second decennial might not 
-continue, allowed enhancement at the rate 
‘of four “antias per rupeé.only and this has 
“been maintained by the lower “Appellate 
Oourt.-.I Have. referred tő” the Settlement 
‘Report ‘of Patria and find that the average 
‘rate of rent in Thana Barh, where the land in 
suit is situated, is Rs. 6-5-O’per acre which 
“is almost equal to the rent. which is now 
ibeing paid’ for the lands in suit. This 
‘rate is also the average rate of rent ‘in 
“the village. It seems to me therefore 
that the rate of rent which is being paid 
“by the defendants is not high. It is the 
- same as is being paid by an average tenant 
of the locality. Under the circumstances 
irrespective of the consideration of depres- 
.sion the landlord would have 
: been. entitled to the full amount of enhance- 
.ment, namely, five annas two pies per 
rupee. The defendants did not raise the 
-plea of depression and it will be unjust 
-if the case be remanded for deciding a 
question which was never raised. Neverthe- 
"less, in my opinion, taking, into consider- 
-ation the depression prevailing, an increase 


_ (2) 139 Ind, Cas. 191; A I R 1932 Pat, 225; 11 Pat 654: 
` 13 P LT 377; Ind, Rul. (1932) Pat, 219 (F B). 
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of 25 per cent. of the rent seems to mê 
rather high. But I have also to take inti. 
consideration the fact. that whatever rent 
be-now fixed will.continue fof 15 years and- 
landlord will. not be able to; claim any: fur-, 
ther enhancement -even if iha. depression: 
disappears. ..I find. from the judgments 
of ihe .courts below that some judgments, 
were produced. before them, naniely Exs. 14. 
and-14 (a), where an enhancement of three. 
annas-per .rupee was allowed., I think it. 


will befair if the same -rate of enhance- ` 


ment be .allowed in this case.. - je, 2 

I will therefore reduce the rate of ens 
hancement from four annas.per rupee to 
three .. annas per rupee. With this‘modi- 
fication ‘the appeal is dismissed. Tha 
parties to bear their own costs of this 


appeal. he i 
A. Order modified. 


RANGOON HIGH COURT 
First Civil Appeal No. 162 of 1032 . . 
July 15, 1932, ° 
BAGULEY ann Ba U, JJ. 
MG PO NYUN—AppELiant 
: VETSUS > i 


DAW, NGWE BWINT—RESPONDENT. | 

Court-feę—Suits Valuation Act (VII of 1887), 3.8 
-Valuation of appeal—Value for purposes -of 
jurisdiction given asin plaint—Value for purposes 
-of court-fee, if should be the same as) that for juris- 
diction purposes, a f | 
, The general rule in. appeals is that when the 
“kppeal is against the whole decree, ʻand` if the suit 
‘has been decreed in full the value of. the. appeal is 
the same “as the value of the original plaint. : _ 

Where-the plaintiff valued her suit for purposes ‘of 
court-fee and jurisdiction at a certain ariotat to 
which the defendant did not object and in appeslin, 
‘against thé decision, the defendant valued the appe 
for purposes of jurisdiction at the same value asin 


-the .plaint; while for the purposes of court-fee he 


yalued the subject-matter at.a much lower amount : 

Held, thatthe defendant had to value the appeal 
at the same value as for jurisdiction. 

F. ©. A. against a decree of the District. 
Judge. et a : 

Mr. E, Maung, for the Appellant. 

Mr. Aung Din, for the Respondent. 

Baguley, J.—This is an appeal filed 
by the defendant. The plaintiff filed her 
plaint stating that she was in possession 
of certain land and asking for a decla- 
ration that a certain deed of gift which 
she had given to the defenddnt is of no 
legal effect whatever and merely records 
a benami transaction. She also asks for 
delivery of the deed to herself in order 
that it might be cancelled and for can- 
cellation. She valued the suit for courte 
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fees and jurisdiction at Rs. 13,489, that 
apparently being ihe value of the land 
covered bythe deed cf gift. No objection 
was raised tothe valuation placed on the 
subject-matter of the suit. The defendant 
never contended that the costs had been 
grossly exaggerated and, therefore, he 
should not be liable to pay them in full 
even if he lost,andintheend he lost the 
case. He now. files an appeal in which 
he values the subject-matter of the suit 
for purposes of .court-fees at Rs. 500 and 
for purposes of jurisdiction at Rs. 13,489, 
This valuation contravenes s. 8, Suits 
Valuation Act. A preliminary objection 
has been . raised that the appeal is im- 
properly stamped. Mr. E Maung relies 
upon C. K.Ummar v. C. K.: Ali Ummar 
(1) in which it was laid down that: 
“in a suit for azcounts under el, (tv) (f), 8. 7, Court 
Fees Act, the plaintiff in the trial Court, ‘and the 
appellant in the Court of appeal, is the person to 


make an estimate of the value of the relief that 
is claimed.” 


This decision is, of course, not an 

authority which binds us inthe present 
case because this appdalis not one ‘which 
is valued under cl. (iv) (f) but one which 
is under cl. (iv) (te). The general rule in 
appeals is that when the appeal’ is against 
the whole decree, and if the suit has been 
decreed'in fullthe value of the appeal is 
‘the same as the valué ‘of the original 
„plaint. Of- course, if the appeal is not 
-against the whole decree other considera- 
tions would apply, anditis,if I may say 
so, obviousin a suit for ‘accounts that the 
‘value of the, ‘appeal ‘is probably not the 
same .as the value of the original suit, 
Section 7, cl.’ (iv), Court Fees Act, says 
that ' 
“in all such suits the plaintiff shall state the 
amount at. which he values the relief sought,” 
-and when the appellant values his appeal 
for jurisdiction at the ‘same figure as that 
put on the relief sought by the- plaintiff to 
say that having accepted the valuation to 
that extent he can “stamp his plaint at 
-anything he likes is in terms making s. 7 
cl. (iv) read as:. 

‘In valuing the relief the appelllant may put 


any stamp he likes onthe appeal without regard 
to ‘the merits of the case and valus of the amount 


in suit.” 

‘Under the Suits Valuation Act, the 
plaintiff has got to put a stamp on the 
value put on the suit for jurisdiction. 
Thé appellant has valued it at Rs. 13,489 
and “he has got to stamp his appeal on that 


a) 133 Ind. Cas 91; AT R1931. 


- Rang. 146;9 R 
- 165; Ind.’ Rul. (1933) Rang. ach. f E 
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valuation., The deficient court-fee is to be 
paid on or before August 18, 1932. 
Ba U, J.—I agree. 
N. . -~ Order accordingly. 


— 
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OUDH CHIEF COURT — ` 
Second Civil Appeal No. 52 of 1932 
August’16, 1933 
Wazir Hasan, O. J., "AND ÅLLEOP, J. - 
ene AHAD—Piaintire— 
3 APPELLANT : 
versus Kh, 
ASHFAQ ALI -DEFENDANT 
— RESPONDENT. ' 

U.. P. District [Boards Act (X of 1922), 8, lo 
Blection—V alidity of—Whether can be questioned 
only before an election tribunal. 

The U: P. District Boards Act, does not con- 
template that the validity of an election shall be 
questioned otherwise than by -means of .an election 
petition which must be decided by an election 
tribunal constituted under the provisions . of the 
Act. Whether the election of a person can be set 
aside on the ground that his name was not properly 
entered in the electoral roll, is a matter which 


must be considered by an election tribunal and not 
by any other court. 


.C. A. against the decree of the District 
Judge, Gonda, dated January 4, 1982, 
reversing that of the Subordinate ‘Judga; 
Gonda, dated December 10, 1931. 

Mr. Muhammad Ayub, for the Appel- 
ant. 

Mr. M. H. Qidwai, for the Respondent. 

Judgment.— This is a second appeal 
by the plaintiff Abdul Ahad against an 
appellate decree of the District Judge of 
Gonda. ‘The plaintiff instituted the suit, 
which has given rise to this appeal, in, 
order to obtain a declaration 


'“that the defendant's nomination from the Koria 


Cirele; Tahsil Gonda, as A candidate ‘for tlie 
membership of the District Board is- invalid, and 
he cannot seek election as such in the election to 
be held on November 12 (December) 1931, and that 
the plaintiff is the only duly nominated "candidate 
who was returned unopposed. r 

The suit was instituted in the- court of 
the Subordinate Judge of Gonda who, for 
reasons given in a similar suit between 
two other persons, decreed the plaintiff's 
suit, although he varied the declaration 
from that asked for in the. plaint. The 
declaration given by him was in these 
terms, namely : | 

“It is Hoe. that the defendant's nomination 
from Koria Circle, Tahsil Gonda, as 8 candidate 
for the membership. of the District "Board is invalid, 
and he cannot seek election as such in the’ election 
to be held on December 12, 1931, and that the 
plaintiff is the only duly nominated candidate who 
is returned unopposed.” 


The learned District Judge in appeal ` 
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set aside. the decree of the leained Sub- 
ordinate Judge. 

It appears that the parties were rival 
candidates for election “to the District 
Board. According to -the: rules under 
which an electoral roll is drawn up, there 
is a certain date after which that roll 
becomes final and cannot be corrected, except 
inrespect of clerical errors. The plaintiff's 
case was that the: electoral roll in this 
instance had become final on November 
10, 1931, and that the defendants name 
had been entered on it thereafter by the 
District Magistrate without jurisdiction. 
No person can be a candidate at an 
election unless his name is entered in 
. the electoral roll, and, according’ to the 
plaintiff, the defendant’s name was not 
properly so entered and the defendant 
was not eligible’ as a candidate. The 
defendant contended that his "name had 
‘originally been omitted merely by a 
clerical mistake, and he also questioned 
the jurisdiction of the Civil Court to enter 
into the matter in dispute and to give a 
decree as desired by the plaintiff. A 

Whatever the state of affairs may have 
` been when the case was in the courts 
below, the fact remains that the defend- 
ant has been now elected. as a member 
of the District Board. This is a fact which 
is admitted by the parties, . and it is 2 
fact which “we” cannot ignore when we 
go into the question whether, in the exercise 
of our discretion, we should grant the 
declaration fòr which the plaintiff-appellant 
has.asked. ` 

Under s. 15 ‘of the United: Provinces 
District Boards Act (X- of 1922), provision 
is made that the election, of any person 
as a member may .be questioned by an 
election petition on certain grounds, and 
under s. 18 of the same Act provision is 
made for the appointment of an election 
tribunal. It is quite clear.to us that the 
Act does not contemplate that the validity 
of an lection shall be questioned other- 
wise, than by means of an election petition 
which must be decided by an election 
tribunal constituted under the provisions 
of the Act. In the circumstances it 
seems to us that the plaintiff-appellant 
is faced with dilemma. If the election of 
the deféndant can be set aside on the 
ground that his name was not properly 
entered in ‘the electoral roll, then that is 
a matter wnich must be ‘considered by 
an election tribunal and not by any other 
court, the result being that we have no 
jurisdiction to go intothe question raised 
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by the plaintiff-appellant. On the other 
hand if the election of the defendant 
‘cannot be questioned on this ground he 
will remain a member, „whatever our 
decision may be, and any declaration given 
by us in respect of the correctness or 
otherwise of the electoral roll would be 
a mere empty and useless declaration 
which would not in any way affect the 
legal position of the parties in‘ respect 
of the election. No court should, or will, 
give a mere empty declaration’ of this 
kind. In either case the plaintiff-appellant 
must fail. On this ground alone we 
consider that there is no -force, in this 


appeal, and we hereby dismiss it with 
costs. l 
N. Appeal dismissed. 


nng garan 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 293 of 1932 
5 February 11, 1933 
Topar AHMAD AND Krsoii, JJ. ue 
GANGA ee, g ~-APPLICANT 


Sardar MAHESH PRASAD SINGH AND © 

sNOTHER—OprostTiz PARTIES. 

Civil Procedure Code (Act V of 1908), 0. XXX, 
rr. 6, 7—-Application to sue as pauper—Order to 
furnish security for court-fees—Legality of. 

An order to furnish security for the court-fee 
as & condition for permission to sue as pauper will 
stultify the granting of permission to sue ag pauper 


and should be set aside. > 


J. «R.A: from an order of the Sub- J ‘udge,- ' 

Mirzapur, dated February 23, 1932. 

Mr. S.N. Verma, for the Applicant. 

Messrs’ Muhammad Ismail and P. L. 
Banerji; for the Opposite Parties. 

Order.—This application is directed 
against an orderof the Subordinate Judge 
of Mirzapur passed on a petition by the 
present applicant to be allowed to bring 
a suit in forma pauperis. The applicant 
sought permission to sue as a pauper the 
Raja of Barhar and one Bachanu Singh 
on the allegation that he had taken a 
lease of a certain junglein Mirzapur from 
the Raja and that before the expiry of 
the lease the Raja had granted a lease 
of the same jungle to Bachanu_ Singh. 
He claimed one lac of rupees as. damages 
and he alleged that he had no funds with 
which to prosecute his suit. The learned 
Subordinate Judge rejected the applica- 
tion as far as is concerned the Raja on 
the ground that the application did not 


‘disclose any cause of action .against the 
_ Raja. 


He allowed the prayer to sue. as a, 
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‘pauper the subsequent lessee. He, how- 
evér; made this order conditional on the 
àpplicänt furnishing satisfactory security. 
‘for the courtsfee legally leviable on his 
claim. De r . 

The applicant has come up to this court 
in revision from this order of the learned 
Subordinate Judge. He challenges the 
findings of the learned Subordinate Judge 
that the plaint does not disclose any cause 
of -action against the Raja, on the ground: 
that the Court below has entered’into . the 
merits of the case in coming to this decision 
instead of confining itself to the allega- 
tions of the petitioner. He also contends. 
that the learned Subordinate Judge should 
not have called upon him to furnish 
security. We have heard the learned 
Counsel for the opposite parties and also 
the learned Government. Advocate on 
behalf of the Secretary of State. It is 
clear to”us that. the learned Subordinate 
Judge has not properly appreciated the 
matters that. he wascalled upon to decide 
in dealing with the application to sue as a 
pauper, . . 

His first duty was to consider the 
matters referred to in O. XXXII, T. 5, 
Civil Procedure Code, and to decide, inter 
alia, whether the allegations in the applica- 
tion do or do not disclose. a. cause of 
action. It is conceded by the learned 
‘Counsel for the opposite parties, and 
ig indeed obvious from a perusal of the 
application, that the learned Subordinate 
Judge has drawn on materials not includ- 
ed in the allegations of the applicant in 
coming io the decision that no cause of 
‘action is -disclosed against the Raja. In 
the event of the application not being 
Yejected under r. 5,.his next duty was to 
‘hake an inquiry in. accordance with the 
procedure laid down in rr. 6 and 7, 
O. KAKIIL in order to determine whether 
in fact: the applicant is or is not a pauper. 
The learned Subordinate Judge appears 
to have ignored these provisions of the law 
altogether. ` | ae 

. Further it is evident that the order 
to furnish security for the court-fee as a 
condition of being permitted to sue as a 
pauper would stultify the granting of such 
permission. Inthe circumstances it appears 
to us that the proper course is to remand 
the case to the court below for decision 
e novo of the application for permission 
to sue asa pauper or not and also to deal 
with the other matters to be considered in 
the case in the light of the above observa- 
‘ions, The attention of the Court below 


In re A. Ts RRISHNAMACHARI 


stated. that the driver of the car was A. 


KENS 'H?7- IO 

is drawn 10 the following cases which may 
be found helpfulin this connection: Rama- 
chand a Raju- v. Dandu- Venkiah (1), 
Lachmi v. Ram Bahadar (2), and Hafizæt 
v. Abdul Karim .(3). We make no order as 


* to costs ‘ 3 


N. l - Case remanded. : 
3) 1014 Ind, Cas. 18; AIR 1937 Mad. 441; 52M Ld 


oO, ”, , 
2) £6 Ind, Cas. 781; A Į R 1925 All. 275; 23 AL 
(3120W N163. -` $ 
ect 
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.. .MADRASHIGH.COURT. > à 
Criminal Revision Case No. 142 of 1933 . 
(Criminal Revision Petition No. 1 5.of 1933) 
-. August 149833. > og 
SUNDARAM CHETTY AND PAKENHAM WALSH, Jd, 
In re A. T. KRISHNAMACHARI— ' 
AOCUSED— PETITIONER. .... o 
Criminal Procedure Code (Act V of 1898), ss. 164, 4291 
476 (B)—False statement made to Police, when one ‘in 
relation to a subsequènt trial’—Appeal to Sessions Judge 
—Power of Sessions Judge to dismiss appeal summarily. 
Section 476 (B:, Criminal Procedure Code, is not 
exhaustive of the powers of the Appellate Court. In the 
case of complaints made under as. 476, the Appellate 
Court has power of remand and ‘also of summary 
‘dismissal in ' such cases, Registrar, High Court v, 
Kodanji (2) referred to. a a & 
A statement under s, 164 is one made in relation to 
a case which is subsequently tried on that matter even 
though the court which tried the case did not record 
the statement. Piet ste 
The petitioner was thrown cut*of a car-:in. an 
accident 


Pa yar eae 


Procedure Code, from the petiticner wherein he 
It was found 
onenquiry that the driver was B and B was convicted 
in respect of the death of the petitioner's co- 
passenger. The Sub-Divisional’ Magistrate made-a 


‘complaint against the petitioner under e, 476 and 


the Sessions Judge’ dismissed an appeal there- 
upon summarily on revision:— 

Held, (i) that the Sessions Judge had the power to 
dismiss the appeal summarily ; ` jah 

(iz) that the statement made by the petitioner under 
s. 164 was one in relation to the proceeding before 
the Sub-Divisional Magistrate and the Sub-Divisional 
Magistrate had jurisdiction to make the complaint. 
Rami Redd: v, Publi¢ Prosecutor of Kurnool (1), and 
Registrar High Court v. Kodanji (2), distinguished. 
Maremma v. Emperor (3), followed. ; 

Petition praying the High Court to revise 
the order of the Court of Session ‘cf the 
Bellary Division, dated January 30, 1933, 
and passed in Oriminal Miscellaneous 
Appeal No. 4 of 1933 preferred against the 
order of the Court of the Sub-Divisional 
Magistrate of Bellary, dated January 14, 
1933, and passed in Criminal Miscellaneous 
Case No. 67 of 1952, in Oalendar Case No, 
85 of 1932, 


1934 °°” 


Mr. K. S. Jayarama  Ayyar for Mr. T. V. 
Venkatachariar, for the Petitioner. Ei 
Mr. A. Narasimha Ayyar, for the Public 
Prosecutor, on behalfol the Crown, i 
Order.—This is’ a Revision Petition 
preferred against the order of the Sessions 
Judge of Bellary in Criminal Miscellaneous 
Appeal No.'4 of 1933 refusing.to direct 
the withdrawal of a complaint preferred by 
the .Sub-Divisional Magistrate of Bellary 
against the petitioner. The facts which 
led: ‘to the complaint are briefly these :— 
The, petitioner was thrown out cfa motor- 
car, on the night of May 28, 1932, and very 
severely injured. Another occupant of the 
car, Vakil Gundachari was also injured 
andhe never recovered consciousness and 
died. Onthe morning of 29th, the Sub- 
Magistrate of Bellary recorded a statement 
under s. 164 from the - Petitioner (Ex. K), 
whérein’ he stated that ‘the driver of the 
car was Sandur Raja's driver,i.e.P. W. 
No. 5 and that the cause of the accident 
wasthe collision of the car with a motor 
lorry. The enquiry by the Pwlice showed 
that the car was not driven by:P. W.No.5 
but by one Chidambara .Rao. This 
Chidambara Rao was afterwards tried and 
convicted. In his- deposition before the 
court the. petitioner supported the Police 
theory that Chidambara Rao had driven the 
car and that the accident was caused-by the 
car- being driven at an excessive rate which 
brought it ontoa gravel heap and caused 
it to’ -upset. The accused then applied to 
the Sub-Divisional Magistrate under s. 476 
to make a complaint.against the petitioner 
for his false statement in Ex. K. A com- 
plaint was made and an appeal against it 
was dismissed. We are now asked to 
interfere in revision on two legal grounds 
and also on the merits of the case. The 
first legal ground which was taken at the 
time the petition was admitted.wasthat the 
Sessions Judge had no power to dismiss 
the appeal summarily. This ground 1s 
not now pressed.: The decision in: 
Criminal Revision Case No. 1331 of 1930 
shows that the contention that s. 476 (B) is 
exhaustive as to the powers of the Appellate 
Court in the case of a complaint made 
under s. 476 is incorrect, and that the 
Appellate Court has power of remand and 
also of summary dismissal in such cases. 
The second argument is that .the state- 
ment Ex. K being one made under s. 164 to 
the Sub-Magistrate before the death of the 
Pleader mentioned above which death led 
to the accused ‘being ultimately charged 
under s. 304 A, the offence of giving false 
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evidence cannot be said to; have been còmè 
mitéd in or in relation tothe proceedings be- 
fore the Sub-Divisional Magistrate. The au- 
thority chiefly relied on is Rami Reddi 
v. Public Prosecutor of Kurnool (1), but’ 
it has‘to be noticed that this . decision 
was under the old (ode in which the 
words were “committed before it or brought 
to its notice in- the course of - judicial 
proceeding.” The meaning, therefore, of 
the words “in or in relation to’ a. pro- 
ceeding in that court? was not and could 
not be considered in that case. “ Another 
point to be noticed is that the ground{of 
the decision in that case was ‘that the 
Sub-Magistrate was not subordinate: to 
the Sessions Judge. We do not, there- 
fore; think that that ruling can’ be ap- 
plied to the present petition. Another case 
quoted as analogous jis the Full Bench 
decision in Registrar, High Court v, 
Kodangi, (2). There a certain man had 
sent a telegram to the Police implicat- 
ing four persons for a certain: murder. 
The Police charged only one of these per- 
sons on the ground that the charge against 
the others was delibérately false. The 
other’ persons: werenot brought ‘to trial. 
‘The person who was brought to trial was 
convicted and the conviction confirmed 
on appeal. In disposing’ of the “appeal 
in that- case Sir Owen -Beasléy,. Chief 
Justice and one of us’ referred to a Full 
Bench the question as to whether a. com- 
plaint against the informant to the Police 
could be made under s. 476 with- refer- 
ence to his false complaint against the 
persons ‘not tried. Thé Full Bench held 
that the offence implicating the persons 
who were not tried could not be said to 
have been committed in relation to 
a proceeding of the court which tried the 
case so as to enable it. to lay a complaint 
under s. 476. We. think this :-case ig 
clearly distinguishable because the guilt 
or otherwise of the three accused who were 
not charged was not a matter before the 
court and, therefore, the statement as to 
their guilt could not be held to be one 
in relation tothe matter before the court. No. 
doubt in this case also P. W. No. 5 was: 
not an accused before the court, but 
from the very nature of the case it fol- 
lowed that if Chidambara Rao was guilty 
P. W. No. 5 was not and that the im- 
plication of him by the petitioner in 
Ex. K was false. There isa recent deci- 

(1) 25 Ind Cas 524; 27 M L J 586;(1914) MW N 793. 

(2) (1930) M W N 1130, 
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sion of Burn, J., in Maromma v. Emperor 
(3), and also the decision of a Bench 
In ve Pénnusami Naidu - (4) in 
which it has been held that a state- 
ment under s. 164 is one made in. re- 
lation to a case which is subsequently 
tried on that matter even though the court 
which tried the case did not record the 
statement. We may note that the facts 
in In re Ponnusami Naidu (4), are prac- 
tically identical with those of the present 
case, and we are not prepared to dissent 
from. the view taken in these cases, at 
any- rate in a case like the present. 

On the question of law one other point 
was-:urged before us, viz.,.that the Ap- 
pellate Court made an error in saying 
that. the Sub-Magistrate made a note be- 
‘fore recording the statement that the Sub- 
Assistant Surgéon had certified that the 
deponent was conscious. The person who 
made the note was the Sub-Inspector of 
Police. This is a trifling matter and the 
mistake could not have seriously influenced 
the Sessions Judges in his decision in 
dealing with the ‘appeal. 

On the ‘merits -we consider that the Ses- 


sions Judge is correct in his view-- that, 


the question whether -the appellant was 
at the -time of Ex. K. still suffering from 
the- mental shock of the accident - and 
the effects of morphia which was given to 
hini after the accident and so should not 
be-held responsible for what he then said 
is a matter for the Magistrate to decide 
at the trial of the case. It cannot even 
be said that we have before us on re- 
cord anything like all the evidence which 
will or should be available to the trying 
Court to decide the-matter. We- think it 
would be premature to decide the ques- 
tion of fact in revision atthis stage. On 
the finding on that question of fact large- 
ly depends the question whether it is to 
the public interest that an enquiry should 
be made. But prima facie Ex. K is a 
false statement and we are not prepared to 
say that an enquiry into such a prima 
facie false statement is not in the in- 
terest of public justice. 

In the result, the petition fails and is 
dismissed. 

‘A. Petition dismissed. 

(3) 140 Ind Cas756; (1933) M WON ‘109; Ind Rul 
(1933) Mad 42; 34 Or LJ 92; AT R 1933 Mad 125; 


(1932) Cr Cas 157. 
(4) (1933) M W N 896. 
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RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 215 of 
1932 
April 4, 1933 
Das AND Bacutey, Jd. , 
Frew A. S. N. - APPELLANT 
VETSUS 

Fram N. N.— RESPONDENT. 
Provincial Insolvency Act iV of 1920), s. 58— 
Presidency Towns Insolvency Act (II of 1909), s 55—~ 
Hypothecation bond void under s. 55—Whether can 
be deemed void unders. 53, Provincial Insolvency Act 
— Hypothecation bond executed by insolvent-debtor— 
Whether void against creditors. . E 
As the important words in s. 55, Presidency Towns 
Insolvency Act, are exactly tle same as those i1 8. 53, 
Provincial Insolvency Actifa hypothecation bond would 
have come within the meaning ofs $5, Presidency 
Towns Insolvency Act,had that Act been applicable, it 
would certainly be void under s. 53, Provincial 
Insolvency Act. Mansookklal Dolatchand & Co, v. 
Nagardass Moolchand (1) and Official Assignee, 

Rangoon v. II. Pope (2), referred to 

A deed is void against creditors when the debtor 
is in a state of insolvency or when the effect of the 
‘deed is to leave the debtor without the means of 
paying lia present debts Chidambaram Chettiar v. , 
Srinivasa Sastriar (3), relied on, F 


Mr. E. Hay, for the Appellant. 

Mr. Burjorjee, for tha Kespondent. . 

Baguley, J.—It is unnecessary to` set 
out the facts of the case at length. The 
question is whether a certain hypothecation 
bond should be' annulled as against the 
Receiver .of the estate of cne M. C. Brown. 
The-learned Judge found himself in diffi- 
culties in that there were wo Bench rulings 
of this- court, Mansooki lal . Dolatchand 
v. Nagardass Moolchand (|) and Oficial 
Assignee, Rangoon v. H. Pope (2) which 
appeared to .him to be contrary to each 
other, ‚The first one was a case under 
s. 53, Provincial Insolvency. Act, while the 
second wasa case under s. 55, Presidency 
Towns Insolvency Act, and in the report of 
the later case no reference was made to the 
former case. The learned Judge got over 
his difficulty by saying that he presumed 
that the Bench which came to the second 
decision did not intend to overrule the Bench 
which gave the earlier decision; so he 
followed the earlier decision:. The later 
decision was one under s. 55, Presidency 
Towns Insolvency Act, the important 
words of which are exactly the same as in 
s. 53, Provincial, Insolvency Act. There- 
fore ifthe hypothecation bond would have 
come within the meaning of 8. 99, Presi- 
dency Towns Insolvency Act, had that Act 


fan” 117 Ind. Cas. 569; A I R 1928 Rang. 302; 6R 
(2) 139 Ind. Cas 273; A LR 1932 Rang 86; 10 R219; 


Ind, Rul, (1932) Rang. 182. 
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been applicable, it would certainly be void 
under s. 53, Provincial Insolvency Act," 

The case of Mansookhlal Dolatchand v. 
Nagardass .Mool chand (|), was a case 
which turned on the particular facts under 
consideration, as is shown by the lengthy 
extract from the District Judge's judgment, 
which is quotedin the ruling. My brother 
Das, J., who was a member of that Bench, 
confirms me on this point. 

It is unnecessary to consider a long seri: s 
of cases, because there is a Privy Council 
ruling exactly to the point reported ‘as 
Chidambaram Chettiar v. Srinivasa Sastriar 
(3), in which the decision of the Madras 
High Court 

“that a deed is void against creditors when the 
debtor is in a state of insolvency or when the effect 
of the deed is to leave the debtor without the means 
of paying his present debts,” 
was stated to be correct by their Lord- 
ships of the Privy Council. Tor these 
reasous I would set aside the order of the 
District Court, ‘dismissing the application 
ofthe A. S. N. Firm for the annulment of 
the hypothecation bond in, question, 
and declare the bond ʻo be void as against 
the Receiver. The respondent firm must 
bear the appellant firm's costs throughout: 
Advoeate’s fee two gold mohurs. 

Das; J. — I agree. . s` 

N. Appeal allowed. 

- (3) 23 Ind: Cas, 714; AI R1914 PO 137; 37M 227: 
£6 ML J 473; 18 0 W'N 841: J6 ML T 286; 200 LJ 


571; (191a; M W 724; 16 Rom LR183; 1 L W 963 
(P.O) - 
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OUDH CHIEF COURT 
Or iminal Revisidn Application No. 24 of 1933 
J uly 10, 1933 | 
„RAZA, J. 
AJODHIA SINGH AND OTHERS — Å CCUSED— 
APPLICANTS 
i VETSUS 
EMPEROR—ComreLalnant—Opposite 
Party. 

Criminal Procedure Code (Act V of 1898), 8. 489— 
Application in revision against order of First Class 
Magistrate—Applicant not having applied for revision 
before Sessions Judge or District Magistrate—Ap- 
plication, if can be entertained by Chief Court— 
Practice. 

The Chief Court of Oudh is precluded from enter- 
taining an application i in revision against an order of 
the First Class Magistrate.when the applicanthas not 
gone in revision either to the Sessions Judge or to the 
District Megistrate. ` Krishna, Datta v, Badri (1), 
Mohamad Hashim v. Notified Area Moghal Serai (2), 
relied on. 

Or. R. A. against an order of the Magis- 
trate, First Class, Unao, dated January 16, 
1933, 
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‘Filing of notice of motion 
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/ Mr L S. Misra, for the Acéused.- < 
Mr. H. K. Ghosh, Assistant Government 

Advocate, for the Crown. 
Judgment. ~This is an application in . 

criminal revision against an order passed 

by a First Class Magistrate of Unao, con- 
firming an order of the Second Class 

Magistrate of Gaura, District Unao, dated 

November 1, 1932. 

I have read the careful ERN of the 
learned Magistrate. Ihave also heard the ap- 
pellants'’ learned Counsel. In my opinion there 
is no substance in fhis revision and it must: 


_be rejected. T think this Court is precluded 
from entertaining an application by reason 


of the practice of the court refusing to 
entertain an application i in revision where 
the applicant has not gone in revision either 


‘to the Sessions Judge or to the District 


Magistrate. I agree with the view taken 
by Kisch, J. in Krishna Datta v. Badri (1) 
and by Bajpai, J,, in Mohammad Hashim v. 
Notified Area, Moghal Serai (2). Hence 
Ido not enter intothe merits of this case in 
revision and dismiss the application. 


N. Application dismissed. 
11) 125 Tnd. ‘Cas 701;RO W N1027; A I R 193! Oudh 


418: (1931) Cr. Cas. 1053; 33} Cr L J 19%; Ind Rul, 


11932) Oudh 61. 

(2) 145 Ind, Cas, 723; (1933) A LdI19 LRI4A 
46 Cr; A IR 1933 All 283; (193%). Or. Cas. 593; 55 A 
26l; 34 Or. L J 1048; 6 RA 152. 


CALCUTTA HIGH COURT ` 
Application No. 279 of 1929 | 
March 30, 1933 
LOKT-WILLIAMS, J. 
JNANENDRA KUMAR RAY 
CHAUDHURI - APPLICANT- 
Ter. MS h 
AMRITA KRISHNA DATTA— 
Opposits Panty. | 
Limitation Act (IX of 19081, Sch I, Art. 166— 
within "limitation— 
Application, if can be held to be in time—A pplication 
to set aside sale—Purchaser having actual notice— 
Absence of formal notice—-Whether material, 

Where an application is tobe madeto the court 
within a limit oftime, it is deemed to be made for 
the purposes of limitation when the -notice of 
motion is first filed in the proper office of the 
court. Venkapayya v. Nazirallya Tyabally (4, 
relied on Hinga Bibee v. Munna Bibee (3), not followed 
Khetter Mohun Singh v. Bete Nath: Sett (2), distin- 
guished. 

When the’ purchaser has. 


` actual „notice of an 


‘application to set aside the sale, absence of formal 


notice is not a bar.” Charu Chandra Ghosh v. 
Behari: | al Mitra (1), referred to. ` 


Mr. Isaacs, for the Applicant. 

Mr. Sudhir Ray, for the Opposite Party. 

Mr. S. B. Sinha, for the Purchaser al 
chandra, 
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| Order —In this suit a sale was held by 

by the Registrar on February 10, 1933. 
On March 13, the defendant Amritakrishna 
Datta gave notice that, on Monday March 20, 
an application would bemade for anorder 
taat the sale be set aside. Article 166, 
Limitation Act, provides that such an appli- 
cation must be made within thirty days of 
the sale. “The thirtieth day fell on March 12, 
which was a Sunday. Therefore the ap- 
plicant had, until March 13 inclusive, to 
make his application. The first point 
taken by the plaintiff is that there were 
two purchasers at the sale, and that no- 


tice was given-to one only. I am satis-- 


fied from the affidavits that the other 
purchaser had actual notice of the applica- 
tion and ‘that absence of formal notice is 
not a bar. This was decided by Suhra- 
wardy and Duval, JJ., in the case of 
Charu Chandra Ghosh v. Behari Lal Mitra 
1 


(1). 
`. The next point taken by the plaintiff is 
more difficult to determine. Ib is clear 
that notice of the application was served on 
March 13; but it is argued on his behalf 
that this is not sufficient, and that the serv- 
ing of the notice is not the “application” 
which must be made within the thirty 
days. In’Khettar Mohun Singh v. Kassy 
‘Nath Sett (2), it was held, that the taking 
of a summons calling upon another to at- 
tend a Judge in chambers on the hearing 
of an application isthe. act of the appli- 
cant, and not of the court taking cogni- 
zance of the application, and is not suffi- 
cient to save the application from being 
barred, if. the hearing of the application 
comes on-after the time allowed by the 
Limitation: Act forthe application has ex- 
pired. That is a decision of the court 
sitting in appeal from the original side 
and is binding upon me. 
from the report that none of the English 
cases were cited to the learned Judges: 
In my opinion, the point decided requires 
further consideration by the court sitting 
in “appeal. in the’ light of the English 
decisions, | - 

. In Hinga Bibee v. Munna Bibee (3), Sale, 
-J., held that the service of a notice that 
an.applicdtion would be made to restore 
a suit doés not prévent limitation from 
running. In that case also the English 
cases weré’ not brotght-to the attention 
of ‘the learned Judge, and he decided that 
the notice of motion was not sufficient to 


(1) 80 Ind. Cas, 931; A I R 1925 Oal, 157, 
- (2720. O 899.. eee f : 
(3) 31 O 150; 8 O WN 97, 
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prevent the.law of limitation from apply- 
ing, as was laid down in the case of 
Khetter Mohun Singh v. Kassy Nath Sett (2). 
In fact, as I have already remarked, the 
decision in that case turned upon the 
the question whether the issue of a sum- 
mons prevented time, from running, and 
therefore is distinguishable. In Venkapa- 
iya v. Nazerally Tyabally.(4), which was a 
decision on appeal, 1t was held that, where 
an application is to be made to the court 
within a limit of time, it is deemed to be 
made for the purposes of limitation when 
the notice of motion is first filedin the pro- 
per office of the court. . i 

The learned Judge relied upon In re 
Gallop and Central Queensland Meat Export 
Co, (5). That was a decision of Dennian, 
J., in which he held that the period of 
limitation ceased to run from the time 
when a notice of motion was served upon 
the otherside, applying the ratio decidendi 
of Smith v. Parkside Mining Co. (6) and In 
re Corporation of Huddersfield and Jacomb 
(7). In Atarmoni Dassi v. Bepin Behari (8) 
Costello, J., held that the filing of a tabu- 
lar statement isan application to the court 
and distinguishable from a notice of mo- 
tion so far as it affecis the question of 
limitation. - The learned Judge reviewed 
the cases to which I have referred,.and 
agreed with the Bombay decision, -and 
‘the English cases upon which that. deci- 
sion was founded, but remarked that ifhe 
had been concerned with a notice of mo» 
tion he would have felt himself bound by 
the decision in Khetiar- Mohun Singh vV. 
Kassy Nath Sett (2) to hold that the mere 
giving of- a notice of motion is not suffi- 
cient to prevent the period of limitation 
from running,: but he ventured to ex- 
press the opinion that the decision did not 
seem to be in accordance with the Eng- 
lish cases. In my opinion, the law is cor- 
reztly stated by Denman, J., and as the 
present case “turns upon the question whe- 
ther the service of a notice of motion is 
sufficient, it is distinguishable from ‘the 
dezision in Khetter Morun Singh v. Kassy 
Nath Sett (2). .Consequently I hold that the 
present application is not. barred. Upon 
the merits, there is no ground for setting 
aside the sale. Therefore the application 
-is dismissed with costs. a 

N. Application dismissed. 

4) 8i Ind. Cas, 410. A IR 192t Bom. 36,47 B 764 

t5) EET D230; 59 L J QB 460; 33 wW R 
621: 62 L P834. KA 
i (0) ete Pag 50L JQ BI, 
* @) Ne cd. Oas 83, ATR 1929 Gal. 193; 55 Q 1341, 


= | OUDH. ‘CHIEF COURT- 
Second Civil Appeal No. 305 of 1932 ` 
. October 30, 1933 
Waze Hasan, C. J., AND Raza, J. 
Musammat PATR AJ T—Pratrrer - — 
i To 


RADHIKA BAK HSH SINGH — 
. DEFENDANT— RESPONDENT. 

Limitation Act (IX of 1908), s. 5—Good faith, if 
necessary to bring a` case under s. 5—Appeal from 
decision of trial Court lying to District Court—Pres.n- 
tation in.Chief Court—Appeal returned to be presen- 
ted to proper court—Absence of proof of bona fide 
mistake of Counsel—Gross negligence—Appellant, if 
entitled to benefit of s. 5, 

“ In order to bring a‘ case within the purview of 8. 5, 
Limitation Act, the element’of ‘good faith” is 
necessary. Mitho Lal vy Jamna Prasad (11, followed. 

Where an appeal lies to the District Court but is 
preferred to the Chief Court and is returned for 
presentation to proper court and there is no proof 
that the presentation of appeal ‘to the Ohief Court 
was due the Counsel's bona fide mistake, it is a case 
of gross negligence and cannot be ‘excused, and the 
appellant is not entitled to the benefit -of s. 5, 
Limitation Act. 
` Appeal against an order of the District 


Judge, Gonda, dated August 29, 1932. 


Mr. Hyder Husein and Dr. Qutub-ud-Din, 
for the. Appellant. 
E Mr. 4. P. Sen, for the Respondent. 


. Judgment. —The facts of this case are 
as follows :—The: plaintiff-appellant insti- 
tuted a suit. in the Court of the Subordinate 
Judge of Gonda for arelief of declaration 
that a certain deed executed by herin 
favour of the deféndant was null and-void 
for the reasons stated in the plaint. This 
suit was dismissed by thé Additional Sub- 
ordinate Judge of Gonda on October 30, 
1930. The plaintiff then preferred an 
appeal from the decision- of the trial Court 
to this Court. At:the hearing of the appeal 
a preliminary objection was taken that it, 
was not. maintainable for the reason that 
the appeal should have been preferred to 
the Court of the District Judge of Gonda. 
This court upheld the objection and by its 
order dated December 1, 1931, directed that 
the memorandum: of appeal be returned for 
presentation to the proper court. The 
memorandum was actually returnedto the 
appellant on December ‘2, .1931.. On 


December 3 of the same year it was pre-. 


sented to the Munsarim of the Court of the 
District Judge of. Gonda. At the hearing 
of, the: appeal before the learned District. 
Judge of Gonda an objection was taken on 
behalf of the respondent that the appeal in 
that court was barred by limitation.. The, 


objection has been upheld and the appeal. 
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dismissed. | From this order’ cf dismissal 
the present appeal has been preferred. 

The learned District Judge has found 
that the appellant has failed to prove that 
the presentation of the appeal in the Chief 
Court was: due to a bona fide mistake of 
her Counsel. On the other hand the learned 
Judge has found that 

“It was rather a case of gross negligence and 
therefore, inexcusable”. 

On the basis of these findings the learaed 
Judge has come, to the conclusion that the 
an is not entitled to the benef of 

s. 5 of the Indian Limitation Act, 1908. , 

The argument in second appeal i is that 
the element of good faith is not necessary 
to bring a.case within the purview of. s. 
of thé-Indian Limitation Act thoughit is 
so necessary for, the purposes of s. 14 6f the 
same Act: We are of opinion that the 
argument is untenable and the case is fully 
covered by a recent decision of a Full Bench 
Oo is court in Mitho Lal v. Jamna Pr asad 
1 

We accordingly dismiss this appeal with 
m 
Ad ppeai dismissed. 


a 146 Ind Oese 127; 100 w N 1154; 6 R O 83; ATR 
1933 gudho? 3. 


LAHORE HIGH COURT . 
Criminal Révision No. 688 of 1933 
July 18, 1933 . 
Jat Lat, J. i 
MANGE— CONVIOT—PETITIOÑER - 
versus 
EMPEROR—RESPONCENT. i 
Penal Code (Act XLV of 1860), ss. 828, 876—Convic- 
tion under s. 876, if can be altered to one "under s. 828, 
A conviction under s. 376,, Penal Code, cannot be, 
art to one under s. 323. 
R. from an order of the Sessions 
Judge, Karnal, dated April 22, 1933.. 
Mr. ‘Shamair Chand, for the Petitioner. ` 
itt Basant Krishan, for the Respond- 


y 


on judgment. —The Sessions Judge’ 
appeal, has altered the conviction fan 
s. 376, Indian Penal Code, to one under 

s. 323, Crown is represented before me. by. 
Counsel who.is unable to support this action 
of the Sessions Judge. 

I accept the petition and setting aside the 
conviction of the petitioner acquit him. 
There is no need to’ order'a retrial. The 
petitioner shall be discharged from „his bail 
bond, 

N. Petition accepted. 4 


NEZAMAL ASHAN V. 


OUDH CHIEF COURT 
First Civil Appeal No. 99 of 1931 
October 30, 1933 
Wazir Hasan ©, J., AND SMITH, J. 
KAMTA SINGH AND OTHERS— 
DEFENDANTS— APPELLANTS 
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Versus . 
RUDRA PRATAP SINGH AND OTHERS- 
— PLAINTIFFS AND OTHERS — DEFENDANTS 
kaat — RESFONDENTS, 
Préctice—Queslion not referred to Full Bench but 


decided inorder of reference—Whether open to 
decision after receiving opinion of Full Bench on 
other questions, 

Where a certain question was fully argued in 


appeal and was decided in the order of reference to 
a Full Bench on certain other questions : 

Held, that the question was no longer open to 
decision after the opinion of the Full Bench has 
ben received, 

, Appealagainst an order of the Subordi- 
pele Judge, Sultanpur, dated August 19- 
1931. 

Messrs. Hyder Husain and B. P. Misra, 
for the Appellants. 

Messrs. A. P. Sen and S. C. Das, for the 
Respondent. . 

Judgment.—The facts of this case are 
stated in our order of reference to the Full 
Bench dated May 1, 1933. The Counsel for 
- the parties agree that the main . questions 
involved in the appeal have been decided by 
the Full Bench in favour of the appellants. 
The learned Counbel for the respondents, 
however, suggests that there was one more 
question raised at the hearing of the appeal 
which clearly was not referred to the Full 
Bench for decision, and that if that question 
is not deemed to have been decided by 
our order of reference, then arguments 
should be heard on that now and decision 
given thereon. That question, the learned 
Counsel says, isas to whéther this suit, 
which was, as a matter of fact, instituted in 
tbe Civil Court under the order of the court 
of first instance in the partition proceedings 
was validly instituted or not by reason of 
the order of the firsi court having been set 
aside by the Court of Appeal in the same 
proceedings. We are of opinion that this 
question was not referred to the Full 
Bench for decision because we ourselves 
decided itin the order of reference. Ac- 
cordingly it is no longer open to decision. 
It is not disputed that our order was made 
after the question had been fully argued 
atthe Baron ‘the first occasion when ‘we 
had heard the appeal. The result is thai 
the appeal is allowed, the decree of the 
lower Court is set aside, and the plaintiffs’ 
suit is dismissed with costs in both courts, : 

N Appeal allowed, 
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CALCUTTA HIGH COURT 
Criminal Reference No. 243 of 1932 ` 
March 31, 1933 
C. O. Guoss, Acte. C J., AND 
S. K. GHose, J. 
NEZAMAL ASHAN AND OTHERS— 
FIesr Party 


versus -: 
GOLAM MOHAMMAD AND orages— 
SECOND PARTI, 
. Criminal Procedure Code (Act V of 1893), s. 148— 
Order as to cazts pissed simuletneously with final 
order in presence of aggrieved party—Fresh notice, 
if necessary. 

Where an order as to costs undere, 148, Criminal 
Procedure Code, is passed simultaneously with the > 
final order in the -pressnce of the aggrieved ` party, 
it is not necessary thit fresh notice, should’ ‘be 
given. 2 j o . 

Cr. R. from an order of Sessions Judge, 
Dacca. m ae 

Mr. Anil Chandra Ray Chaudhury, for.the 
First Party. 


Order.—This is a reference by .the 
learned Sessions Judge of Dacca in a 
proceeding under s. 145, Criminal Pro- 
cedure Code, which ended in favour of the. 
first party. By his order declaring pos- 
session in favour of the first party the 
learned trial Magistrate directed Golam 
Mohammad, one of the second party, to pay 
Rs. 10) as costs tothe first party. There- 
upon Golam Mohammad came and filed a 
motion before the learned Judge with the 
result that the learned Judge has made 
this reference. He- recommends that the 
order of the Magistrate directing payment 
of Rs. 100 as costs should be rescinded and 
that the Magistrate should be directed to 
consider the question of costs upon notice to: 
both parties. i 

It appears however that the order com- 
plained against was passed simultaneously. 
with the final order dnd in the presence. 
of the aggrieved party. Ib was not neces- 
sary therefore that fresh notices should: 
have been given. The learned Judgealso. . 
considers that there is nothing to show on’ ` 
what materials the Magistrate fixed Rs. 100: 
asthe amount of costs. Butthe explanation. 
submitted by the Magistrate goes to show 
that the amount was fixed upon a con-: 
sideration of the number of witnesses 
examined and the namber of hearings. 
Under sub-s. : (3), s. 148, Criminal Pro- 
cedure Code, the costs may include any 
expenses incurred in respect of witnesses. 
and of pleader’s fees, which the court may. 
consider reasonable. In this case it appears’ 
that the learned Magistrate proceeded ‘in’ 
accordance with these provisions and ngu 
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useful: purpose will be served by directing Committee claimed that the land belonged 


‘another enquiry. , We therefore reject the 
teférence, ` A 
A. Reference rejected. 


LAHORE HIGH COURT 
` Second Civil Appeal No, 1568 of 1932 - 
October 20, 1933 
Darı? SINGH, J. 
- DIWAN CHAND—Praiwtinr— 
Bea oe $ 


MUNIOIPAL COMMITTEE, AMRITSAR 
` -DEFEN DANT—RESPONDBNT. 

Punjab Mùnicipal Act (I of 1911), s. 182—Open | 
“éhannel through a person's, land—Accumulation of 
-water--Damage, to. 
< Municipality: if can.be granted—Absence of proof of 
license—Pr esimption that Municipality acted ade 
6. 182. ° 

. The Municipal Committee are not entitled under 
any ‘law to keep open asa channel or as a pit passing 
through another person’s land something which 1s 
not used by way of drainage or sewerage., . These are 
the only relevant purposes which are mentioned in 
8., 132, Punjab Municipal Act and in the absence of 
these -a . person whose property is -damaged by 
accumulation of water is entitled’ to an injunction 
against the Municipal Vommittee ordering them to 
close the opening passing under his house. |. 

In a suit for perpetual injunction ‘against the 
Municipality in the absence of any proof as to when, 
..if ever, any license or grant was made by the plaintiff 
it is sufficient to assume thatthe Municipality aeted 
Without protest on the part of the: plaintuf under the 

+ provisions of 8. 132, 

BU. A. from a decree of the District 
Judge Amritsar, dated April 25, 1932, 
Mr. M,C. Mahajan. for the Appellant. 

- Mre. Dev aj. Sawhney, for the. Respond- 
ente 

a ‘Judgment. —The plaintiff in this case ` 
sued..the Municipal Committee, - alleging 
‘that there was a certain drain in his prop- 
~-erty which had been made'by the Municipal 
: Committee, with his’ consent l9 years 
` previously ‘for the purpose of carrying water 
“10 the Durgiana temple, that the water 


property —Injunction against i 


[y 


waso longer:being carried to the Durgiana ° 


' temple, and thas the drain had become 
blocked :by various. causes and the . water 
~ collected in the. said drain became 
stagnant; was of foul smelling and by 
percolation damaged the plaintiff's wall. 
Hente the plaintiff asks for an injunction 
directing the Municipal - Committee .to 
block the drain at both ends and_for-the 
damage caused to. his house already. `, It 
appears that the- plaintiff had given a 
notice as early as 1926 to the Municipal 
Committee complaining of. this. stagnation 
-of water under. his house. The Municipal 
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‘to them and that at any rate they had 


_ acquired adverse possession of it and raised 


various other pleas. The trial Court found 
that the plaintiff was not ‘entitled to 
damages but that the drain was undoubted- 
ly in the property of the plaintiff and that 
the Municipal Committee had failed to 
establish any adverse possession, that the 
circumstances led to the presumption that 
there had been a license on the part of the 
plaintiff to the Municipal’ Committee ‘to 


carry the water througn this drain. and 


that therefore the plaintiff was entitled to 
an injunction as the licensee, the Municipal 
‘Committee,. had failed to carry out’ the 
conditions of the license and was therefore 
“bound tó restore the land to the plaintiff i in 
its original levelled condition.’ ` 

-~ On appeal by both sides to’ the learned: 
District Judge, he held that the Munici- 
pality had proved: adverse possession over 
‘the water course. In opposition to the 
above finding, he held that the land  com- 
prising tae watercourse was both owned and 
possessed by the plaintiff. He held that 
‘the drain had been made more than 40 
years ago and that the house had “been 
_ built at some time subsequeatly. From 
' the simple fact that the drain had existed 
` for 40 years be deduced adverse possession. 

On Issue No. 2 of which the onus lay on the 
défendant, namely, that the defendant had 
acquired ‘the land from. the plaintiff, he 
held that there was no evidence and ‘there- 
' fore’ the ‘issue was decided against: the 
` plaintiff. ; 

The point’ arising ` before me in this 
sécond appeal i is whether the finding of the 
learned ` District Judge as to adverse 
possession ` can be” maintained.” The 
learned Counsel for’ the respondents has 
stated before me that the drain itself 'is 
over a mile and passes through the lands 
of various persons and cost’ about’ a lac of 
rupees to them." 

It is impossible.. to believe that, the 
Municipal Committee ` deliberately’ “tres 
passed on other people's land and construct-- 
“ed a drain of this magnitude and ‘spent all 
this money recklessly, hoping- that all the 
owners would-acquiesce in the action‘of the 
Municipal Committee. Itseems tome much 
more probable either as conjectured by 
the trial Court that the drain being for 
the Durgiana temple, the owners of the lands 
did not object to the drains passing through 
their lands or that the Municipal Committee 
acted under s. 132, Punjab Municipal Act, 
and that the owners were unable to protesi 
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in the matter at all. {t is unnecessary to 
come to any distinct finding on the question 
of license in the way I propose to deal with 
this matter.- It is sufficient to hold that 
itis not proved that the Municipality had 
any adverse possession over the land at all 
or that at any time they had acquired it. 
The khasra numbers in the revenue entries 
are shown as inthe ownership and possession 
of the plaintiff and the simple fact that at 
sometime or other he constructed a house 
over the water course is to my mind a 
conclusive proof that there was no adverse 
possession on the part of the Municipal 
Committee in the absencé of any proof as to 
when, if ever, any license or grant was 
made by the plaintiff. It is sufficient to 
assume that thé Municipality acted without 
protest on the part of’ the plaintiff under 
the provisions of s. 132. It is now common 
ground between the parties that for the 
last six years no water has been taken to 
the Durgiana temple at all and the drain 
itself has been blocked by the action of the 
Railway. The result is that the water which 
flows into this drain whether’ as rain water 
or from the surrounding lands collects’ in 
the portion under the plaintiff's house, and 
there is evidence to show that it has 
damaged his wall. Inthe circumstances, 
I do not see how the Municipal Committee 
are entitled under any law io keep open as 
a channel or as a pit passing through 
another person's land something which is 
not used by way of drainage or sewerage. 
These are the only relevant purposes which 
are mentioned ins. 132 and in the absence 
of these it seems to me that the plaintiff is 
entitled to an injunction against the Munici- 
pal Committee ordering them to close the 
opening passing under his house as claimed 
by him inthe plainte ` oe 

I therefore acéept the appeal and restore 
the decree of thé trial Court. The question 
of damages has ‘not been argued before 
me and no appeal as to it was taken from 
the order of the District Judge dismissing 
the plaintiff's appeal on the question ‘of 
damages. The plaintiffis entitled to half 
costs throughout, ete 

Ne Appeal allowed: 
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Criminal Revision Application No. 54 
of 1932 : 
July 12, 1932 
FERRERS, J, C., AND RUPCHAND, A.J. Ce 
GHANSHAMDAS AND OTAERS —AO0GUSED— 
APPLICANTS 
VETSUS ` 
EMPEROR—OprrosiTs Party. 

Criminal Procedure Code (Act V of 1898), s 256— 
Failure to comply.witk provisions—Possibility . of 
injury to accused—Conviction, if to be set aside 
—Re-trial. 

In a criminal trial where there has been anon 
compliance with s. 256, Criminal Procedure Code, 
even if there is only a possibility of the accused 
being prejudiced on account of the failure of the 
Magistrate to comply with s. 256, the conviction of 
the accused should be set asidé and if it isa fit 
case for re-trial, a re-trial, should. be ordered, 
Abdul Ruhman v. Emperor (1), followed. abd 

Mr. Kundanmal Dayaram, for the Appli- 
cants. si 

Mr. C. M, Lobo, for the Crown. 


Judgment.—The accused Ghanshamdas 
and his sons Nanikram and Udharam were 
tried by the learned City Magistrate of 
Sukkur for offences under ss. 323 and 504, 
Indián Penal Code. All three of them 
pleaded “not guilty,” but on the evidence 
the learned Magistrate held the offences 


‘proved. He sentenced the accused Ghan- 


shamdas to a fine of Rs, 50, but réleased 
the accused Nanik and Udho under s. 462 
(TA), in view. of their ages and their ante- 
cedents, He further ordered that out of 
the fine, if recovered, Rs, 25 should be paid 
to the complainant as. compensation, All 
three accused appealed against their. con- 
victions to the Sessions Court, Sukkur, but 
their appeal. was summarily dismissed. 
They have now come to us in revision. The 
main’ ground on which. the. learned. Pleader 
for the applicants has atitackéd the finding 
of the learned. Magistrate. is that the case 
being a warrant case.the provisions of 
s, 256, Criminal Procedure Code, should 
have been complied with. He has argued thaw 
after framing. of the charge the learnec 
Magistrate was bound to.adjourn the case 
and at the commencement of the nex: 
hearing of the case to ask the-accused ti 

state whether: they wished to cross-examine 
any of the -witnesses for the prosecutior 
whose evidence had been recorded, an 

that if the learned Magistrate thought fi 

to proceed with the case on that date, je 
was incumbent upon bim to record his re 

asons in writing and to have likewis 

afforded t c accused .an opportunity. ; 1 
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tfods-6sAmining the witnésses if they so 
wished. : 

The learned Public Prosecutor has con- 
ceded that there has been a non-compliance 
with the provisions of s. 256, but he has 
urged that in view of the ruling of their 
Lordships of the Privy Council in Abdul 
Rahman v. Emperor (1) we should decline to 
interfere atthis stage unless the accused 
show that they had been prejudiced by the 
failure of the Magistrate to comply with 
the provisions of s. 256. This ruling however 
lays down that even if there is a possibility 
of the accused having 
the conviction should be set aside. In 
this case it is difficult for us to say that 
there isno possibility of the accused hav- 
ing been prejudiced in consequence of the 

‘ failure -to comply with the provisions of 
of s. , 256. We think therefore that the 
convictions and sentences cannot.-stand. A 

- further question arises whether under the 
‘circumstances we should not ordera re-trial 
of the accused, as was done in Shidu v. 
Emperor (2). Without discussing the merits 
of the case we think that this isa fit case 
in which a re-trial should be ordered and 
we order accordingly. 

N. Order accordingly. 

(1) 100 Ind. Oas.227; AIR 1927 P O4t; 541 A 
93; 28 Or. LJ-259; 5 R 53; 3 O WN 271; 25 A 
L J 117. (1927) M W N 103; BML T6; SPLIT 
155; 4 O W N 283; 6 Bur, L J 865; 5? M L J585; 
29 Bom. L R 813; 450 L J 4łl {P O} 

- (2) 124 Ind, Oas 470; A IR 1930 Sind 146; (1930) 
Cr. Uas. 529; 31 Or. LJ 683; 24 8 L R 336; Ind. 
Rul, (1930) Sind 130. 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 1375 of 1923 
May 25, 1933 
Jal Lat AND ABDUL RASHID, JJ. 
GOPI CHAND —Dzranpant — 
APPELLANT 
versus 
FAKIR CHAND—PLAINTIFE — , 

- RESPONDENT, 

Sale deed--Covenant of title—"Khalal paunche,’ 
vee covers loss by pre-emption—Construction of 

eed, i 

Where a sale deed contained a clause to the 
following effect: “Kisi nuqs qanuni ya wagqiati ke 

-baisse, babat arazi mazkurabat shuda ke, mushtri ko 
. khalal paunche :" 

Held, thatthe words wera wide enough to cover 
any loas that may be sustained by the vendesa, as a 
result of a pre-emption suit. The urdu, word khalal 
connotes loss as ‘well as disturbance, 

Held, further, that the words ‘‘nugs qanuni ya waqi- 
ati” did not in any way reduce the extent of the liabi- 
lity of the defendant or restrict the meaning of the 
words “khalal paunche” in any manner, Kalian Singh 
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v. Fazal Din (1), referred tò. Ghulam Jilani v: 
Imdad Husain (2), distinguished. | 

F.C. A. from the decree ‘of the Senior 
Subordinate Judge, Attock at Campbellpur, 
dated March 1, 1929. 

Mr. Asa Rim for Mr. J.N. Aggarwal, for 
the Appellant. : 

Messrs. Shamair Chand, Mehr Chand Sud 
and Sheikh Mohammad Amin, for the Res- 
pondent. | 

Abdul Rashid, J.—The appellant Gopi 
Chand purchased land measuring 3 kanals 
10 marlas from his mother-in-law Musammat 
Wazir Devi. for Rs. 600 by means of a 
registered deed, dated March 6, 1922.. He 
sold this land to the respondent Fakir 
Chand for Rs. 6,250 on May 18, 1922, by 
means of a registered sale deed. .One Mul 
Chand brought a suit for pre-emption 
against Musammat Wazir Devi, Gopi Chand 
and Fakir Chand in respect ofthe sale by 
Musammat Wazir Devi to Gopi Chand and 
obtained a decree for possession ‘by pre- 
emption, on payment of Rs. 1,070 only. 
The plaintiff Fakir Chand, who had paid 
the defendant Gopi Chand Rs, 6,250 claims 
in the present suit to recover from the 
latter the sum of Rs. 5,191-12 . being the 
difference of the amount actually paid by 
him to the defendant and the amount 
realized from the pre-emptor. - The sale 
deed in favour of Fakir Chand contains the 
following indemnity clause :— 

“Kisi nuqs qanuni ya wagiati ke bais se, 
babat arazi mazkura bai shudd ke, mushtri 
ko khalal paunche x ET ai 

The learned Senior Subordinate Judge 
has decreed the claim and the defendant 
has come up in appeal to this court.’ 

The only point that has been urged on 
behalf of the appellant is that, tha words 
ofthe indemnity clause in the sale deed 
dated May 18, 1922, do ‘not amount.to a 
covenant on the part of the defendant that 
he would indemnify the plaintiff for any 
loss that might arise by reason of the 
bargain being annulled at-the instance of 
the pre-emptor. It was contended that the 
appellant merely .granted a good title to 
the vendee and the sale deed did notcon- 
tain a covenant granting quiet ‘and-undis- 
turbed p sses3ion. ane a 

I am of the opinion that the words in the 
sale deed in question are wide enough to 
coverany loss that may be sustained by 
the vendee, as a result of a pre-emption 
suit. It was held in Kalian.Singh v. Fazal 
Din, 9: Ind. Oas. 1055, (1), - that 
the words ‘“‘nugsan paunche”’ cover 


(1) 04 Ind Ons 1055; ATR 1926 Lah 450, 
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such a loss, ‘lhe words “khalal paunche” 
which have been used in the sale deed in 
this case, have even a wider significance 
than the words “nugsan paunche”. To my 
mind ihe urdu word khalal connotes loss 
as well as disturbance and the vendor can 
therefore be said to have guaranteed good 
title as well as undisturbed possession of 
the property to the vendee. The defendant 
inthe present case had himself a very 
precarious title as he had purchased this 
property from his mother-in-law a few 
months before he sold it to the plaintiff. 
As observed by Raitigan, d., 
in Nanak Chand v. Basheshar Nath (2), 
the title of the defendant was found to 
be defeasible at the instance of the pre- 
emptor. The words “nugs qanuni ya 
wagiati” do not in any way reduce the 
extent of the liability of the defendant or 
restrict the meaning of the words “khalal 
paunche’ in any manner. Ghulam Jilani 
v. Imdad Husain (3), cited by the Counsel 
= the appellant is clearly distinguish- 
able. 

For the reasons given above I agree with 
the conclusions arrived at by the learned 
Senior Subordinate Judge, and I would 
therefore, dismiss ihe appeal with cosis, 

Jai Lal, J.—I agree. 

A, Appeal dismissed. 

(2) 3 P R 1908; 91 P L R1908; 16 P WR 1903, 
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PATNA HIGH COURT. 
Criminal Revision No. 443 of 1933 
September 21, 1939 

MAOPHERSON, J. | 
NIRSU PANDE— PETITIONER 
VETSUS 
EMPEROR— Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 188, 
187, 188, 189 A— Proceedings under s. 183— Funding 
that there is no reliable evidence in support of denial 
of right of way—Magistrate not proceeding under 
ss 187 or 188—~Legality of—Stay of proceedings — 
When proper. 

Where ina proceeding under s. 173, Criminal 
Procedure Code, the Magistrate after finding under 
8 9 A that there was no reliable evidence in 
pupport of the petitioner's denial of right of way, 
made the Rule agaist the petitioner abeclute with- 
cut proceeding under s, 13/7 cr ide: 

Held, i) that the Magistrate erred in making ‘the 
order snd that Ke must take up the matter further 
end proceed. as laid down in as. 137 or 13°; 

(ii) thathe would be competent to stay the pro- 
ceedings onlyif he found affirmatively that there 
was reliable evidénce in support of the. petitioner's 
denial, Thakur ‘Sao-vi Abdul Aziz (1, referred’ 
to, j x 
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A. agains an orde} of the Sub- 
Divisional Magistrate of Hajipur, dated - 
July 12, 1933, an application against 
which was dismissed by the Sessions Judge 
of Muzaffarpur, by his order dated 
August 4, 1933. | 

Mr. Harihar Prosad Sinha, for the Peti- 
tioner. f 


Judgment.—In respect of this Rule it is 


' best that this court should say as little as 


possible, 

Aiter hearing at length the learned 
Advocate for the petitioner Nirsu Pande 
and examining the papers, it appears to 
me that what has happened is that in his 
inquiry under s. 139-A, that is onthe papers 
produced (the petitioner adduced no other 
evidence) and the arguments of the. parties, 


- the Magistrate found that there was not 


any reliable evidence in support of the 
denial of the petitioner that a public 
right existed in respect of the alleged way 
through his plot No. 215. Now under the 
provisions of s. 139-A (2) what he ought 
to Lave done upon so finding was to proceed 
as laid down in s. 137 or 138 of the Code of 
Criminal Procedure, as the case required. 
What he actually did was lo make the Rule 
under s, 133 absolute against the petitioner. 
Therein he erred. 
Accordingly the order absolute of the 
Magistrate: is set aside and:he is direc- 
ted to take up the matter -further and pro- 


. ceed as laid down ins, 187 or 138 as the 


case requires. . 

I should mention that there is no sul- 
stance in the petitioner's plea that the 
Magistrate ought to have stayed proceec- 
ings until the matter of the existence of 
the right in controversy has been decided 
by a competent Civil Court. He could 
only-do so if he found affirmatively that 
there was reliable evidence in support of 
the petitioner’s denial. Some of the deci- 
sions on this point are couched in words 
rather locsely used. To oust his jurisdic- 
tion, it is necessary that the Magistrate 
should find that there is evidence which 


‘is in his judgment reliable—thereis no obli- 


gation upon him to find evidence, however 
specious, to be reliable which ke does not 
think reliable and-thercupon to fail to exer- 
cise his own jurisdiction, It is just as incum- 
bent upon him to exercise his’ own jurisdic- 
tion as torefrain from encroaching upon that 
of the Civil Court; and -he would- “bo 
encroach if, but only if, he found that there 
was any reliable evidence ‘in’ suppért 
of the denial and nevertheless proceeded 
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under s, 137 or s. 138. The text-books 

mislead by half quoting what is stated by 

Ross, J., in Thakur Sao v, Abdul Aziz (1). 
v. © Order set aside, 


(1) 91 Ind. Oas.41: 7PL T 186; 4 Pat. 783; 27 : 


Cr. LJ9; AIR 1926 Pat. 170. 





OUDH CHIEF COURT 
Civil Appeal No. 5 of 1932 
November 15, 1933 

Raza AND Suita, JJ. : 
Maulvi MUHAMMAD MAHMUD— 
DEFENDANT —APPELLANT 
vITSUS 


MUHAMMAD AFAQ AND ofTHERS— 
` PLAINTIEF3 RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 142, 144 
—Suit for possession—Denial of plaintiff's title and 
setting up hisown title by defendant—Plea of 
adverse possession—Onus of proof—Suit for posses- 
sion, when falls within the purview of Art. 142— 
Pleadings—Absence of allegation of loss of possession 
by dispossession or discontinuance—Effect of. 
Where in asuit for possession, the défendant 
had denied the. plaintiff's title, had , „claimed title in, 


himself and had set up adverse possession, the suit - 


is, governed by Art. 144, Seh 1, Limitation Act and 
if the defendant fails to establish his ‘adverse pos- 
session for 12 years, the plaintiff is entitled to a 
decree for possession. Article 142 has no application 
to claim, which neither in terms nor in substance 
are claims to possession made necessary by reason of 
dispossession or discontinuance’ of possession. ‘“ Dis- 
possession “ implies the coming in of a person and 
the driving ont of another from possession “Dis- 
continuance * implies the going out of the person 
in possession and his being followed into possession 
by another. The onus of establishing title to 
property ‘by adverse possession lies on the person 
assertingtit In order tobring a suit within the 
purview of Art 142 it must beshown that the suit 
was in termsas well as in substance based on an 
allegation of the plaintiff having been in possession 
and having subsequently lost it either by disposses- 
sion or by discontinuance of possession. Peria 
Jeeyangarswami v Mahomed Esoof Saheb (1) and 
Suraj Bali v. Mahadeo Prasad (3), reliedon, 

-Thé” question whether the article of limitation 
applicable toa particular suit is Arts. 112 or 144 
has to be determined by a reference to the pleadings, 
Where there is no allegation in the pleadings about 
the plaintiff having lost possession either by dis- 
possession or by discontinuance of ‘possession, and 
the suit is based on title, the suitis governed by 
Art. 144,- and not- by Art 142 of the First 
Schedule ofthe Limitation Act. Where there is hardly 
any evidence of an unequivocal character which can 
justify a presumption that the plaintiff must have 
kaown that tha possession of the defendant has been 
in assertion ofa hostile title it cannot be held that 
the title byf{adverse possessionfhas “been perfected. 


Appeal against an order of Mr. Justice 
Kisch, datedgAugust 25, 1932. 

Mr. Haidar Husain, for the Appellant. 

Mr. Ali Zaheer, for the Respondents, 


MUHAMMAD ARAN 805: 
Judgment,—This is an appeal from an 


‘appellate decree made by a single Judge : 


of this court, under s, 12 (2) of the Oudh 

Couris Act. i ; ' 
The facts of the case are sufficiently set - 

out in -the judgments of the lower Courts, 


“and it is not necessary to répeat them in 


detail, Suffice it to say that the appeal 
arises out of a suit for possession of a 
house in the town of Bilgram, District 
Hardoi. f 1) a 

The plaintiffs’ claim was decreed by the 
learned Munsif of Bilgram, but the decree 
of the- trial Court: was. reversed by the 
learned Additional Subordinate Judge of 
Hardoi on the ground of limitation. It 
appears that the learned Munsif was of 
opinion that the suit was governed by’ 
Art. 144 of the First Schedule of the Indian 
Limitation Act, though he did not say so 
in so many words in his judgment. The 
defendant had denied the plaintiffs’ title, 
had claimed title in himself, and had set 
up adverse possession, The learned Munsif 
gave his findings against the defendant 
on these points. He found that the plaint- 
iffs’ title was made out and that the 
defendant failed to establish his adverse _ 
possession as alleged by him. The'learned 
Additional Subordinate Judge agreed with 
the findings of the learned Munsif as to 
the plaintiffs’ title and the absence of title 
in the defendant. He'did not go into the 
question of the adverse possession of the 
defendant as he was of opinion that the 
suit was governed by Art. 142 of the First 
Schedule of the Indian Limitation Act, 
and that the plaintiffs had failed to prove - 
their possession within twelve years of the 
suit. The plaintiffs’ appeal was allowed 
by Mr. Justice Kisch in August 25, 1932, 
The learned Judge agreed with the view 
taken by the learned Additional Sub- 
ordinate Judge that the suit was governed 
by Art. 142 of the First Schedule of the 
Indian Limitation Act; but he held that 
the plaintiffs hal retained constructive 
possession of the house at any rate up ‘to 
July 8, 1919, (i. ¢., within twelve years 
before the date of the suit, February 17, 
1931). ` 

The defendant has appsaled now chal- 
lenging the finding of Mr. Justice Kisch 
as to the plaintiffs’ constructive posses- 
sion, 

We have examined the record and heard 
the learned Counsel on both sides at some 
length. In our opinion there is no sub- 
-stance in this appeal. f 

The question of limitation is the only 
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question -which has been discussed at the 
hearing of this appeal. 

_ Before ‘discussing the questions of law 
Involved. we think it proper to determine 
the question of adverse possession set up 
by-the defendant in this case. We have 
already ‘observed that the learned Munsif 
decided the question against the defend- 
ant, but -the learned Additional Judge 
gave no finding on that question. We 
have examined the evidence. In our 
opinion the evidence produced by the 
defendant to establish his adverse posses- 
sion is quite worthless and must be 
rejected. In our opinion the learned Munsif 
was perfectly right in deciding the ques- 
tion against the. defendant. We agree 
with the learned Munsif that the defend- 
ant has failed to establish the alleged 
adverse possession. 

Now the position is this :— 

Both the lower Courts have found that 
the plaintiffs’ title is fully established and 
the defendant has no valid title. The 
defendant has also failed to establish the 
alleged adverse possession. 

_ We have carefully examined the plead- 
- ings. With all respect to Mr. Justice 
Risch, we find ourselves unable to concur 
in the view taken by him that the plead- 
ings bring the suit under Art. 142 of the 
First Schedule of the Limitation Act In 
our opinion the suit is governed by 
Art. 144 of the First Schedule of the Limita- 
tion Act. We were referred in the course 
of arguments to'a number of decided cases, 
We do not think it will be necessary for 
us to refer to’ more than a few of 
these, f 

In Peria Jeeyangarsawami v. Muham- 
mad Esoof Saheb (1), where a suit was 
brought by the Dharamakarta ofa Devas- 
thanam for possession against alleged 
lessees, and the lessees set up a title by 
adverse possession, the Subordinate Judge 
dismissed the suit applying Art. 142 of 
the First Schedule of the Limitation Act, and 
holding that the property belonged to the 
Devasthanam, but the lease was not proved, 
and hence the plaintiff had not proved 
possession within twelve years of the suit. 
lt was held on appeal that the proper 
article to apply was Art. 144, and not 
Art. 142. Article 142 h.s no application 
to claims which neither in terms nor in 
substance are claims to. possession made 
necessary by reason of dispossession ` or 
discontinuance of ` possession, 
wes. Ind, Cag, 386; A IR 1925 Mad, 834; 21 L 
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sion” implies the coming in of a person 
and the driving out of another from pos- 
session. ‘Discontinuance’ implies the 
going out of the person in possession and 
his being followed into possession by 
another. Though the lease .was found 
against, the plaintiff could rely on his ~ 
title for recovery of possession of the 
property. The onus of establishing title 
to property by adverse possession lies on 
the person asserting it. In. Ramanuja- 
chariar v. Sundarachariar (2),*the plaint- 
iff did not’ allege in the plaint that he 
was dispossessed by the defendants. His 
case was that he let the defendants into 
possession under an agreement of tenancy 
or licence and that they would not give 
up possession. The defendants denied the 
plaintiff's title and set up title by adverse 
possession for over twelve years. The 
Subordinate Judge found thatthe agree- 
ment set up was not proved. He did not 
find that the defendants were in adverse 
possession for over twelve years. It was 
held on the facts that the plaintiff was not 
bound to prove possession within twelve years, 
and that he was entitled to succeed, if it 
was not proved that the defendants had 
been in adverse possession for over twelve 
years. This case appears to be almost on 
all fours with the present case. We have 
already found that the defendant has not 
been in adverse possession for over twelve 
years. f 


As pointedout by a Bench of this court 
in the case of Suraj Bali v. Mahadeo 
Prasad (3) Art. 142 of the First Schedule of 
the Limitation Act is restricted to suics 
for possession on dispossession or discon- 
tinuance of possession. In order to bring 
a suit within the purview of that article it 
must be shown that the suit was in terms 
as well as in substance based on an 
allegation of the plaintiff having beenin 
possession and having subsequently lost it 
either by dispossession or by discontinuance 
of possession. Article 144, on the other 
hand, is a residuary article ‘applying to 
suits for possession not otherwise provided 
for. Suits basedon the plaintiff's title ia 
which there is no allegation of; prior possed- 
sion and subsequent dispossession or dis- 
continuance of possession must fall within 
this article.’ The question whether thé 


10) 99 Ind Oas. 3129; A I R 1927 Mad. 287; 25 LW 


(8) 137 Ind. Cas 678:8 OW N 1153; AIR1932. 
T 46; Ind, Rul, (1932) Oudh 259; 7 Luck 
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article of limitation applicable to a parti» 
cularsuit is Arty.142 or 141 has tobe 
determined by a reference to. the pleadings. 
Where there is no allegation in the plead- 
ings about the plain iff hving lost posses- 
sion either by dispossession -or by discon- 
tinuance of possession, and the suit is 
based on title, the suit is governed by 
Art 144, and not Art, 142 of the First 
Schedule of the Indian Limitation Act. 
Title by advesse possession’ cannot be ac- 
quired by mere .possession per se for any 
length of time. In order to acquire such 
title, the possession must not only be open 
and exclusive but it must also be shown to 
have been adverse for the full statutory 
period. Notoriety of possession may, in 
some cases, justify a presumption that the 
true owner was aware of the character of the 
possession being adverse. But whether in 
the absence of direct proof of actual know- 
legé om the partofthe true owner such a 
presumption should be raised against him 
or not must depend upon the special facts 
and circumstances of each case. Where 
there is hardly any evidence of an unequi- 
vocal charac‘er which can justify a pre- 
sumption that the plaintiff must have 
kn:wa that the possession of the defendant 
his been in assertion of a hostile title, it 
cannot .be held that the title by adverse 
possession has been perfected. 

It washeld by a Benchof the Allahabad 
High Court inthe cassof Kanhaiya Lal v. 
Girwar (4) that the article of the Limita- 
tion Act applicable to a suit in which the 
plaintiff sues for possession of immoveable 
property on the basis of his title is Art. 144, 


and ifin such a suit the plaintiff proves: 


his title, he is entitled to a decree, unless 
the defendant succeeds in establishing his 
adverse possession for a period of more than: 
twelve years. To cases in which the 
plaintiff claims reliefon the basis of his 


title Art. 142 has noapplication. That article . 


applies to suits in which the plaintiff 
claims possession of property on the ground 
that while in possession he was disposses- 
sed or his possession was ‘discontinued by 
the defendant. In other words, thas article 
is restricted to casesin which the relief 
for possession sought by the plaintiff is 
based on what may be styled as posses- 
sory title. ‘Theremay be cases in which 
the plaintiff sues for possession of immov- 
able property both on the ground of title 
and on the ground of his possession having 

(t) 119 Ind. Oss, 6; 51 A 1042; A 1R1929 AL. 
153 Ind Rul. (1929) All, 966;- (1929). A L J 
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been disturbed by the defendant, Insuch 
cases, if he proves his title, the burden of 
establishing title by adverse possession lies 
upon the defendant, and if the defendant 
succeeds.in proving-that fact. the suit must 
fail, otherwise the plaintiff is entitled to a 
decree. Tothis extent Art. 144 will apply 
tosucha suit, But it may be-that the 
plaintiff, though not able to substantiate 
his title, is in a -position to prove his 
possession and dispossession by the defend- 
ant within twelve years. Ifthat be the 
case, Art. 142 will apply and the burden 
will be on the plaintiff. In short, suits for 
possession based both on the plaintiff's title 
and possessory title invite the application 
of Arts. 142 and 144 according to the vary- 
ing circumstances of each case. 

Whether, having regard to all the facts 
and circumstances of the case, Mr. Justice 
Kisch was right in holding that the plaint- 
iff should be held to have retained cons- 
tructive possession of the.house at any 
rate up tò July 8, 1919, even if Art. 142 of 
the First Schedule of the Limitation Act 
be applied, is a question,’ we think 
unnecessary to discuss. In our opinion, 
as we have said already, the article appli- 
cable was Art. 144, and not Art. 142, and. 
the defendant having failed to establish 
his adverse possession for a period of over 
twelve years, the plaintifis were entitled to 
a decree for possession of the house in 
suit. 

We agree substantially, that is to say, 
with Mr. Justice Kisch’s decision, and 
we accordingly dismiss the appeal, with 
costs, 


N. Appeal dismissed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 72 of 1932. 
August 10, 1933. 

Raza AND ALLSOP, JJ. 
MOHAMMAD HUSAIN KHAN— 
—Frainr. fi -APPELLANT 
versus 
LACHMAN SINGH AND oTagrs— 

, DEFENDANTS— RESPONDENTS. 
Interest-—Provision for interest on intrest in mort- 
gage deed— Award of compound interest--Legality of. 
Where a mortgage deed shows clearly that it was 
intended by the parties that compound interest 
should be paid under its terms, the court is justified 
in awarding compound interest ‘Interest og inter- 
est' always means ‘compound interest’, 
9, O. A, against the judgment anda dec- 
ree of the Additional Sub-Judge, dated 
December 18, 1931, upholding- the judg- 
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ment anda decree of the Munsif, Gonda, 
dated March 19, 1931. 

Mesars. Mohammad Ayub, Siraj Husain 
and Mahmud Beg, for the Appellant. 

Mr, Radha Krishna, for the Réspondent. 

<: dudgment.—tThis is an appeal from a 
decree of the learned Additional ‘Subordi- 
nate Judge of Gonda, dated December i8, 
1931, - affirming a decree of the learned 
Munsif of Gonda, dated March 19, 1931, 

The facts of the case are sufficiently 


setout in the judgment of the learned ` 


Additional Subordinate Judge. - 

We have heard the appellant's learned 
Counsel. 
peal. 

The appeal arises out of a suit based 
ona mortgage. The only point for deter- 
mination in this appeal is whetber the 
mortgagee is entitled’ to compound interest 
under the terms of the deed, as held by 
the lower Courts. The whole ` appeal de- 


pends upon the. construction of the '!mort-: 


gage deed, datéd January 27, 1931, We 
have carefully examined the deed. In 
our opinion the , learned Additional 
Subordinate Judge was: perfectly right in 
allowing compourid interest under the 
terms of the deed. The appellant’s learn- 
ed Counsel has contended before us 
“interest on interest’ might håve- been 
allowed but “compound Interest” should 
not have been allowed underthe terms of 
the. deed in.question. In the first place, 
“interest on” interest’ has: always been 
taken to mean 


that it was intended by the parties that 
-compound interest should be paid under the 
terms of the deed. The learned Addition- 
al Subordinate Judge has, in our opinion, 
construed the deed rightly and properly. 
We are clear that the deed cannot, and 
ghould not, be construed otherwise. 

We can findno “ground for interference 
and dismiss the appeal with costs. 

N. Appeal dismissed., 


CALCUTTA HIGH COURT- 
First Civil Appeal No. 2858 of 193) 
May 3, 1933 
MALLIK AND Jaox, JJ. 
SURENDRALAL KUNDU AND OTHERS— 
oe —APPELLANTS 
“ersus 
MIMMAD: ALI ink ors —DEvaxDaNnTs 
RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 182—Suit 
by mortgagee more than 12 years after due date 
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We think this is a hopeless ap- 


that- 


“compound interest.” In 
the second place, thedeed shows clearly.’ 
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Morigagee aware of sale of purchase of equity . of 
redemption— Equity of redemption unrepresented in- 
suit—Mortgage decree—Purchaser in execution, of 
mortgage decree— Whether gets title to property— 
Remedy against purchaser of equity of redemption— 
Whether can be enforced: 

Where in 'asuit on a ibettagd brought more - 
than 12 years after due date the mortgagee did 
not implead a purchaser of the equity of redemp- 
tion though he was aware of the purchase and the 
equity of redemption was wholly unrepresented; . 

Held, that the mortgage decree co far as the 
property was concerned was-a nullity and. the. 
purchaser of the property in execution did not 
acquire any title to ‘the property and had no remedy’ 
against the purchaser of the equity of ass 
Digambar Suther v. Suajan (13), relied on, 

‘Oase law discussed] -. 

‘Appeal from a decree of the Ad 
ditional-Sub-Judge, Bakarganj, dated J une 
10, 1930. | 

Messrs. Gopendranath.. Das .and Bijanbi- 
hari Mitra, for the Appellants. ` 

Messrs. Atulchandra Gupta and Bhagirath- 
chandra Das, for the Respondents." 

.Mallik, J.—This appeal arises out of 
a suit for recovery of. possession of 
three plots of land on a declaration of 
plaintiffs’ title thereto and also for mesne 
profits. 

The allegations - on which the plaintiffs 
brought the suit were briefly these. In- 
April 1911, defendant No. 1 mortgagéd 
three plots of land. to the plaintiffs. A 
mortgage suit was instituted against defend- 
ant No. 1 and a mortgage decree was 
obtained in April, 1923. In execution of 
that mortgage decree, the property was sold- 
and formal delivery of possession wes ob- 
tained on May 4, 1925 corresponding to 21st 
Baisakh, 1332. But when the plaintiffs’ 
men went to take aciual possession by the 
end of Baisakh 1332, they were opposed 
by defendants Nos. 2 to 4, defendants Nos. 
5 to 7 and other persons. The defence of 
defendants Nos. 2 to 4and defendants Nos. 5 
to 7 inter alia was that the plaintiffs’ suit 
was barred by limitation andthe plaintiffs 
could have no remedy against them inas- 
much as they had purchased from defend- 
ant No. 1 the equity of redemption before 
the institution of the suit and although. 
the plaintiffs were aware of their purchase ` 
they had left the defendants out in their 
mortgage suit. Both the ccurts below dis- 
missed the plaintiffs’ suit. The plaintiffs have 
appealed to this court. 

The ‘main question that would arise for 
consideration in this case is whether the 
plaintiffs, having left out the purchasers 
of the equity of redemption in their mort- 
gage suit would have any remedy in the 
present case as against those purchasers, 


1934 EMPEROR 4, 


On the abstract question whether the 

purchaser at- a mortgage-sale has any te- 

medy against thé purchaser of the equity 

of redemption who was left ‘out in the 

mortgage suit and if so what that remedy 
is, the decisions of this court have not been 
very consistent and the decisions of some 

of the other High Courts also-on the point 
have not-been far from. conflicting. On 
one side may be -ranged the decisions in 
the case of Grish Chander Mondal vi 
Iswar Chander. Rai (1), Habibullah «ve 
Jugdeo Singh (2), Aghore Nath Banerji v. 
Deb Narain Guin (3), Krishtopada Roy v. 

Chaitanya Charan (4), Hargu Lal v. 
Gobind Rai (5) and Madan Lal v. Bhag- 
wan Das (6), while on the other the 
decisions in the case of Protip. Chandra 
v.-Ishan Chandra (7), Jagdo Singh v. Habib- 
ullah (8), Gangadas Bhattar v, Jogendra Nath 
(9), Kalu. Sharip v. Abhoy Chandra Kar- 
mokar (10), Bhagaban Chandra v. Tarak 
Chandra (11) - and Bhodai.Sheikh v. Barada 
Kanta (12); But the present case has. its 

exceptional features which would make it 
distinguishable from almost all . the cases 
mentioned above. Inthe present case, in 
the mortgage suit brought by the plaintiffs 
the. equity of. -redemption was wholly 
unrepresented and-moreover although the 

plaintiffs, when they brought the suit were: 
aware - of the purchase made by the 

defendants Nos. 2 to 5and Sto 7, they 
left them out in their suit brought on. 
the mortgage. There was moreover the. 
fact that the present suit was instituted- 
on September 4, 1927, more than twelve- 
years after the due-date in the mort- 

gage bond. Tae- present case seems to 
be'on allfours with the case in Digambar. 
Suthar v. Suajan (13) and as in that case 
it must be held’ in tha case before us 

that the equity of redemption having been 


wholly , udrepresented in the plaintiffs’ 
mortgage suit the mortgage decree obtained 
()40wN 452. 
(2)6 0 LJ 609. 


(3) 11 0 WN Stt. 
(4) 69 Ind. Cas. 530; A I R 1923 Oal. 274; 49 C 1049; 


28.0 WN 92, 
(5) 19 4 541; A WN 1897: Lik 
A 235: SAWN 1699 41. 

(7)4 O W N2665. 

(4) 120 WN 107:6 OLJ6'2. 

(9) 110 WN £03; 5 O fad 315. 

110) 62 Iad. Qas 415; A TR 1921 Oal, 157;25C WN 
253. 


(11) 10) Ind. Oas. 494; Al R1g27 Cal. 259, 450 LJ 


"a2 107 Ind, Cas. "355; AI. R 1928; Oal.. 116; 55 o 
602; 460 LJ 5707 

da 120 Lnd, ‘Oas 97; a I R 1929 Cal;233; 33 OW N 
100; Ind, Rul. (1929) Cal, 817. 
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by them so far as in the property in 
suit is concerned was nothing better than 
a nullity and the plaintiffs on the basis 
of that mortgage decree had no title ‘to 
property. They were no doubt the mort- 
gagees of. defendant No. 1, the original owner. 
and as such mortgagees could. enforce- 
their right as against the purchasers of 
the equity of redemption if there was no 
bar against -them either on ground of 
limitation or any other grounds. But, as 
observed before, the plaintiffs’ suit in the 
present case was instituted long after the 
expiration, of twelve years from the .due 
date and that being so, their remedy against 
defendants Nos. 2 to 7 was clearly barred by 
limitation. The plaintiffs’ suit, in my 
judgment, was rightly dismissed and the 
appeal must therefore be dismiss3d with 
costs. 

Jack, Jt agree that this appeal. should: 
be. dismissed, since, under Art. 132, Limita- 
tion Act, as against the pureh users of the 
equity of redemption, the rights ,of the 
mortgagees have become ‘time-barred, 
and therefore the purchasers at the sale 
in execution of .the mortgage decres 
(obtained in a suit to which they were 
not parties) are nob entitled to any relief 
against them. 


N. A ppeal dismissed. 


——— ae 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 767 of 1932. 
' March 27, 1933 
KING AND Topar AHMAD, JJ, 
EMPEROR- PROSECUTOR - 
versus 


SHIB LAL RESPONDENT, 

Penal Code(Act XLV of 1860), s 9?—Amin 
proceeding to attach property under Anvalid warrant 
—Amin honestly believing that warrant is valid— 
Owner of property, whether, can exercise right of 
private ‘defence, 

Where an amin hiving negligently failed to 
observe that tha duration of a warrant had expired, 
proceeded to attach certain property believing- that 
he was entitled to do so,and the accused struck 
the constable who accompanied the amin when he 
advanced t> seize his cattle; 

Held, that the amin could not ba trasted as a 
robber as he hai n> iatention to commit theft, and 
that the accused, the owaer of the proparty, could not 
inflict grievous hart on him in justifiable exercise of 
the right of private defences, 


The, Government Advocate, for the 
Crown. 6 
Mr. - Debi Prasad, for the Accused. 


_ Judgment. This is an appeal by the 
Local. Government against the acquittal 
of one Shib Lal, who was convicte by a 


` 


810 


Magistrate of the. First Olass, under 
s. 326, Indian Penal Code,, but was acquit- 
ted on appeal by the learned Sessions 
Judge. 

The facts of this case are practically 
undisputed. An extra amin named Karan 
Behari Lal went to the village of Nandgaoa 
an February 18, 1932, for the purpose of 
collecting certain arrears of canal dues 
from Shib Lal and others. As he apprehend- 
ed resistance, he took with him two consta- 
ble named Puhap Singh and Munzur Ahmed 
in addition to his peon KadirBakhsh. On 
arrival at the village he was joined by 
Parshadi Lal patwari, and Ajairam, the 
Mukhia of the village and another man. 
In all there were seven persons of the 
amin’s party including himself. When 
the party reached Shib Lal's house the 
amin sent for Shib Lal and showed him 
the warrant of attachment and demanded 
payment of the arrears due. Shib Lal 
refused tə pay and also stated that he 
would not allow his property to be attach- 
ed. Theieupon the amin ordered the 
attachment of Shib Lal's buffalo. The 
amin’s peon and Pohap Singh, constable, 
advanced to seize the buffalo. Then 
ghib Lal and some men with him began 
to throw bricks at them, and Shib Lal, 
who had a sword, struck the constable 


Pohap Singh a severe blow upon the arm ` 


wounding him grievously. Other villagers 
came to the help of the amin’s party 
whereupon Shib Lal and the others ran 


away. 

Shib Lal admitted that the amin, 
together with his peon, the Constables and 
others, went to his house on the day in 
question, but he denied that any warrant 
of attachment was shown to him and 
denied that the amin made any demand 
for payment of arrears. He said that 
they tried to catch him whereupon he told 
them to leave him alone. He almits 
that when the Constable Pohap Singh 
advanced to seize the buffalo, he struck 
Puhap Singha blow with his sword. 

The learned Sessions Judge has accepted 
the facts stated by the prosecution wit- 
nesses but has acquitted the accnsed on 
whe ground that the warrant of attach- 
mehe was invalid and that the amin’s 
procedure in attaching the property under 
an invalid warrant was illegal and that 
Snib Lal was justified in the exercise 
of the right of private defence of property 
in treating the amin and his -party as 
robbers and in resisting the - attachment 
of “the buffalo: by force.--The -learned 
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Government Advotate has argued that the 
view taken by the learned Sessions Judge 
regarding the exercise of the right of 
private defence in the circumstances of this 
case was erroneous. 

In our opinion, the learned Sessions 
Judge was wrong in holding that the 
amin and his partv could justifiably be 
treated as robbers. It is conceded by the 
prosecution that the warrant for the attach- 
ment of Shib Lal's property. was invalid: 
on February 18. The warrant had been 
issued on January 11 and was valid 
for fifteen days only and had therefore, 
expired on January 23, It is admitted,- 
therefore, that the warrant had no force 
on February 18. On this admission we 
think it would be difficult to hold that 
the accused was deprived of the right 
of private defence, by reason of the 
provisioas of s. 93, Indian Penal (ode. 
Under that s:ciion he would not have 
the right of private defence if the seizure 
of the buffalo was done or dtlempted to 
be done by the amin acting in good 
faith under colour of his office. As the 
duration of the warrant had admittedly 
expired, it must be conceded that the 
amin wes negligent in failing to observe 
that the duration of the warrant had 
expired and that it was no looger in 
force. The amin was obviously acting 
“in good faith” in the popular sense of 
that expression, because there is no 
suggestion that he. was atbuated by any 
malice or that he had any” dishonest 
intention. The expression ‘in good faith” 
is, however, used in the Penal Code in 
a very special sense, and we doubt whe- 
ther it could be held that the amin acted 
with due care and attention in,the exercise 
of his duties when he admittedly failed 
to look at the date of his warrant and 
to observe that its period had expired. 

It is, however, forthe accused to show 
that he was justified in inflicting 
such a serious injury upon the Constable 
in the exércise of the right of private 
defence of property. Unless the accused 
can show that he had a right of private 
defence under s. 97, it is ‘unnecessary 
to coasider to what exteht and subject 
to what restrictions the right could be 
exercised. Under s. 97 the accused had 
a right, subject to the restrictions con- 
tainedin s. 99, to defend his property 
against any act which is an offence 
falling under the definition of theft, 
robbery, mischief or criminal trespass, . 
or is an attempt to commit any of those: ` 
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offences. No question of mischief or 
criminal trespass arises. 
to consider the question 
robbery. é 

In the circumstances of the present 
case we think it is quite apparent that 
the amin had no intention of committing 
theft because he had no dishonest intention. 
He was negligent in failing to observe 
that his warrant was no longer in force, 
but he clearly did not intend to cause 
wrongful gain to any person or wrongful 
loss toany person. Therefore, he cannot 
be held guilty of committing theft or of 
attempting to commit theft by. ordering 
the attachment of the buffalo. As he 
could not be held guilty of committing 
theft, it follows that he could not be 
held guilty of committing robbery. We 
dissent from the view taken by the learned 
Sessions Judge on this point. He seems 
to think that asthe amin and his party 
were armed with lathis and proceeded to 
seize the buffalo belonging to the accused 
and as their action was not strictly 
warranted by law, they must be held to 
be guilty of robbery.. The learned Ses- 
sions Judge is wrong in failing to observe 
that a man cannot commit robbery unless 
he acts with dishonest intention. In this 
case a dishonest intention is conspicuously 
wanting on ‘the part of the amin and also 
of his party. We may note that the 
accused himself has never suggested that 
he believed fhe amin and the persons with 
him to be thieves or-robbers of that he 
believed that they were acting with any 
dishonest intention. The party came to 
his house in broad daylight, he knew 
that Karan Behari Lal was an amin, and 
he was accompanied by two Constables 
by the mukhia and by the patwari of the 
village. It must have been obvious to 
the meanest intelligence that the party 
did not come as a band of robbers or 
thieves, and the accused does not even 
suggest that hé believed them to be 
robbers or thieves. He”did not even notice 
any defect inthe warrant of attachment. 
In such circumstances we hold that the 
accused had no right of private’ defence 
of his property under s. 97. I; would 
indeed be a strange state of things if 
an amin who through inexperience or 
negligence failed to notice that the dura- 
tion of his warrant had expired, but who 
proceeded to attach. property ‘honestly 
believing that. he was entitled , to do so 
under. the warrant, could be treated as 
a robber and could be grievously. hurt 


of l theft or 
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or even killed by the owner of the prope 
erty in justifiable exercise of the right of 
private defence. l | 

We set aside the order of acquittal and 
restore the ‘order of conviction and the: 
sentence passed by the. learned Magis- 
trate. The accused is on bail. He must 
surrender to his bail and serve the re- 
mainder of his sentence. 


Ne Appeal accepted. 
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CALCUTTA HIGH COURT. : 
Second Civil Appeal No. 2244 of 1830, 
March 7, 1933 
MALLIK AND JACK, JJ. 
MANDAKINEE DEBEE—AFPELLANT 

f versus - 
BASANTAKUMAREE DEBE 
— RESPONDENT. 

Public highway—Obstruction—Right of member of 
public to maintain suit for removal of obstruction 
Special damage, tf should be proved. 

lt is open to a member of the public to maintain 
a suit for removal of obstruction of a public 
highway if his right of passage through it is 
obstructed and no special damage need be proved- 
further than the plaintiff's inability to carry large 
articles into her house owing’ to the obstruction, 
Manzur Hassan v, Mahammau Zaman (1), relied on. 
Muhammad Din Mian v. Atirajo Koer (3), dissented 
from. Muhammad Din Mian v. Atirajo Koer (3) 
held overruled Bashlingappa v. Dharmappa (4), 
Parthasaradi Ayyangar v. Chinna Krishna’ Ayycn ` 
gar (5), Sundram Chetti v. Queen (Bjand Sadagapa- 
chariar v. A. Rama Rao (7), referred to. 


Messrs. Rupendrakumar Mitra and Phee- 
rendranath Ghosh, for the appellant. 

Messrs. Jogeshchandra Ray and Har- 
dhan Chatterjee, for the Respondent. 

Jack, J—This appeal has | arisen. 
out ‘ofa suit for the removal of an alleg- 
ed encroachment made by defendant 
No. | and defendant No. 2 ona passage 
leading to the plaintiff's house. The suit 
was decreed by the Munsif against de- 
fendant No. 1 anddismissed against. de- 
fendant No. Y. The court of appeal below 
dismissed the suit. The learned District 
Judge found, first, that*defendant No. 1 
had reduced the passage in question by 
encroachment from3 feet 6 inches to. 2 feet 
8 inchesin width by erection of A. wall 
and privy; second, that the passage is a 
public way which had vested in the Howrah 
Municipality; third, that the encroaéhment 
of 10 inches does not interfere with the 
plaintiff's right of way. 

On the facts, as he has found them, the 
learned Judge states that the suit ‘must 
fail as the Municipality. has not complain- 
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ed and noright of the plaintiff has been 
violated, inasmuch as sufficient roadway, 
i. e.,2 feet 8 inches has been left to pass 
to. and from her house, and this is the 
only right she had over the road. That 


this is the only right she had over the’ 


road is not, however correct. The plaint- 
iff complains that she has actually been 
put to much inconvenience as no large 
article can be brought into her house now 
that the passage has been narrowed by 
10 inches. The plaintiff was certainly 
entitled to bring such articles into her 
house alongthis public roadway which is 
the only means of entry into the house. 
The court of first instance rightly found 
that the plaintiff's right had been affected 
by the encroachment, as a member of the 
public she is entitledtothe use ofthe full 
width of the passage way; and owing to 
the situation of her house she is peculiarly 
affected by the encroachment. There- 
fore, though this is mot a case in 
which’ O. I, mx 8 is, applicable, the plaint- 
tiff has every. right to claim relief, even 
if'it be held (and this has been strenuous- 


ly- urged for the respondent) that no action: 


can- be maintained by a member of the 
public for obstruction of a highway with- 
out proof. of. special damage. That no 


proof of special damage is necessary appears: 


to be established on the authority. of the 


case of Manzur Hasan v. Muhammad Zaman 


(1), in which their Lordships of the Privy 
Council overruled the contrary view 


held in the case of Satku Kadir v. Ibrahim. 


Aya (2). The Bombay case was followed 
later inthe case of Muhammad Din Main 
v. Atiraje Kuer (3), in which no reference 
is made to the Privy Council case, In 
the latter (1), Lord Dunedin says: | 

“The judgment [Salku Kadir v, Ibrahim Aga (2)] 
really proceeds entirely oo English authorities, 
which lay down the difference between proceedings 
by indictment and by civil action, In their Lord- 
ships’ opinion sach a way of deciding the case 
was inadmissible. Tha distinction belween indict- 
ment: and action in regard to. whatis done on the 
highway is a distinction peculiar to Boglish law 


and ought not to be applied in India." 


His Lordship then referred to the case 
of Bislingappa v. Uhamrmappa 14), of 
which he says that the learned Judges 
without saying so overruled Satku Kadir 


(1) 86 Ind. Cas 236; AI R 1925 PC 36; 521A 6l; 
TA 151, 48ML J 23; 21L W 239. 6 P LT 115; 23 
ALdI179 27 Bom. UR 170,20 W N54 LRGA 
P O34; 29 O W N 486; 3 Pat. LR 094P O). 
2 B 457 
4) -133 fnd, Cas.-463; AT yg 1931 Pat. 418; 10. Pat, 
528 lad. Rut, 1931) Pat, 283,12 P L T 85. - 
(4) 7 Ind, Cas. 668, 24 B 571; 12 Bom, LR 583. 
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v. Ibrahim Aga (2). Their Lordships were . 
dealing wilha suit for damages for pre- 
venting the plaintiffs from conducting a, 
religious procession along a highway and 
for a permanent injunction against the 
defendants, but it seems clear that the 
same rule is applicable to all cases of 
of obstruction of a highway and, just as 
in that case and certain Madras cases 
referred to by their Lordships, Partha- 
saradi Ayyangar v. Chinnakrishna Ayyan- 
gar (5) Sundran Chetti v. The Queen (6) and: 
Sadagopachariar v. A. Rama Rao (T), it 
was held that no special damage, other. 
than the obstruction of the procession, was 
needed, so here I- would’ hold tnat no 
special damageis required further than 
the plaintiff's-inability to carry large ar- 
ticles into her house owing to the obstruction. 
It is however urged for the respondent. 
that the- learned Judge's finding that. 
this is a public passage -is contrary to 
the. pleadings, inasmuch as though, at 
the end of her plaint, the plaintif prays 
to be allowed to conduct the suit on behalf, 
of the publie, she says the publice have nor 
right of egress and ingress. over this 
passage.- According tothe learred Judge, 
the plaintiff has all alcng alleged that it 
is a public road andthe case has j roceed- 
ed throughout on this .basis. It seems 
that the plaintiff was not sure whether it 
could be called a public road and pleaded 
alternatively that, whe.h'r it was public 
or private, her rights h.d been infringed. 
The learned Judge definitely finds that 
it- has been claimed br the plaintiff to be 
and is part of a public road. In 
these circumstances, I think the finding 
that it is a public road should be ac- 
cepted. 
Onthe findings of the Couris below, 
it is clear that the rights of the plaintiff 
as amember of the public have been in- 
fringed and that she is entitled to the 
reliéf granted by the Court of first instance, 
viz., that the wall end privy of the 
respsondent should: be removed to the 
extent they have encroached on the 3 feet 
6 inches wide passage as shown by the 
commissioner's map, the red line in which 
is the boundary of the passage and the 
respondents’ holding of the north. An 
injunction appears to be justified in the 
circumstances of the case,-as held by the 
Court of first. instance and I do not think 
it necessary to send back.the case to 
(5)5 M304, ve T 
c) 6 M 203 (F B). 
(7) 26 M 376. - 
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the appellate Court for a decision of 
this point, the facts found by the Munsif 
not having been seriously disputed. It 
‘seems clear that the plaintiff had no oppor- 
-tunity of preventing 
the wall and privy to which the respond- 
ents must have known she would object. 
The Howrah Municipality was not a 
necessary party and it.has been found 
-that their -sanction to the erection of the 
wall and privy on this encroachment on 
‘the public way has not been established. 
The appeal is therefore allowed and the 
-decree’ of the Munsif is restored. Defen- 
dant No.1 must pay half the costs of the 
plaintiff throughout. : 
Mallik, J.— I agrea with my learned 
brother in the order that he-has made in 
this case. The finding was that the 
-passage was a public pathway and that the 
obstruction resulted in plaintifi’s inability 
to carry large articles into her house. 
-Regard being had to the peculiar situ- 
ation of her house, this inability to carry 
-large articles into her house was “special 


damage” —damagebey ond what is suffered by - 


her in common with other persons affected by 
.the nuisance, viz., inconvenience in passing 
along the pathway. 


N. Appeal allowed. 


—_ som 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 446 of 1929 
i April 12, 1933 a 
SULAIMAN, O. J., AND Taom, J. 
MUTSADDI LAL—APPELLANT 
K TETSUS i 
SULTAN RESPONDENT. 


Civil Procedure Code (dct V of 1908), 88 47, 1pl— 


` Variation ‘or rèversal of decree under private com- 
. promise or in execution— Whether contemplated by 
s l44~—Haxecuting Court—Whether can consider 
` language of preliminary decree. 
Section 144, Civil Procedure Code, can apply only 
` where and in so'far as the decree is varied or 
reversed and the Court of first instance is asked to 
order restitution. The variation or reversal ofa decree 
contemplated by the section is that made either by 
the court itselfin the exercise of its inherent 


jurisdiction of reviewing its own’ order or by a” 


superior Court interfering in;appeal or revision or 
perhaps by another court passing a declaratory 
deorece. It cannot pcssibly contemplate the’ 

t tion or reversal of a decree undera private compro- 
mise eftercd into by the parties. whether out of 
court or in the. course of execution proceedings. 
Gobardhan Das v, Dau Dayal (1), applied. 

_ "The court cannot jn’ execution ‘proceedings fol- 
lowing upon the final decree consider the language 


“that of “the final decree, 


. of the preliminary decree; if it is at variance with ` 


MofsaDbi LAL v. SULTAN 


the construction of . 


813 
F. C. A. from the decision of the Firet 
Sub-Judge, Saharanpur, dated June 22, 


- 1929, 


. Mr. B. Mallik, for the Appellant, 

Mr, Bhagwati Shankar, for the Respond- 
ent. , - ‘ ' 

Sulaiman, C. J.—This i3 an appeal 
by the decree-holder, Mutsaddi Lal, from 
an. order passed by the Court below on an 
application made underjs. 47 Civil Procedure 
Code, The facts of the case are somewhat 
complicated and admittedly there has been 
a tangle. Suit No. 390f 1911 was first in- 


- stituted on the basis .of a mortgage deed 


against the respondent, Sultan, who: was 
then a minor, and a number of otherde- 


.fendants. . An ea parte decree was obtain- 


ed by the mortgagee which was put in 
execution and part of the mortgaged prop- 
erties was sold.a: auction and purchased 
by the decree-holder himself.:. After this 
execution sale,-Suit No, 211 of 1917 ` was 
filed by Sultan and three others for a dec- 
laration that the.previous decree was not 
binding upon them: inasmuch as they had 
not: been properly represented. This liti- 
gation terminated in favour of Sultan, it 
being held that the previous decree was 
not binding upon him at all, but the pre- 
vious decree was maintained as against his 
co-plaintifis. The result therefore -was that 
the previous decree and sale stood good 


, a8 against the shares of all the. defendants 


except Sultan, whereas they were null and 
void asagainst Sultan, 

The decree-holder then applied that the 
previous mortgage suit should be revived 
as against Sultan. The ‘suit was ‘again 


‘fought out.’ Sultan pleaded that some of 


the items included in the mortgage money 


_ were not supported by legal necessity, The 


finding this time was that the total amount 
of the mortgage money was only Rs, 1,353 


` together with seme cosis and future in- 


varia- , 


, solidated sum of Rs. 2405. 


‘terest, A preliminary decree was passed 


on August 7,1918, against Sultan for the 
last mentioned amount and for the “sale 
of the entire mortgaged property incase 
of non-payment. The list attached to this 
decree apparently gave ihe entire mort: 
gaged property and-not only the half share 
of Sultan. But later on a final decree 
was prepared on July 19, 1918,-for the con- 
This decree di- 


‘rected the'sale of the half-share in the 


` 


ferred from it. < 


mortgaged property. But the wh>le ofthe 
amount found due against Sultan was en- 
tered as the mortgage..money. This dec- 
rée. became final and no appeal’ was:pre- 


SA 
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A third suit was then started by the 
decree-holder-purchaser, Mutsaddi Lal, for 
the possession of half of the estate belong- 
ing to the mortgagor other than Sultan 
because the decree-holder apparently had 
failed to obtain possession of the property 
purchased by him at auction. The suit 
came up to the High Court which decided 
on May 27, 1926, that the sale of the half 
shares of the defendants other than Sultan 
was perfectly good and that only 
the half-share of Sultan had been 
released. The learned Judges clearly 
stated that in their opinion the dec- 
ree obfained by Mutsaddi Lal was 
‘still in force.and his purchase of one-half 
. of the property had never been set aside 
and they further held that the court which 
decided: the mortgage suit in 1918 had no 
jurisdiction to interfere with the previous 
sale of i911 in respect of a portion of the 


property which was not in suit before it. . 


Apparently the description of the property 
as. given in the preliminary decree only 


"was placed before thelearned Judges and 


their attention was not drawn to the dif- 
ferent ‘descriptions in the final decree. 
- Anvhow.as between Mutsaddi Lal and Sul- 


“tan it was definitely held by the final ap- 


< péllate Courtthat the previous sale of 1911 
as regards thé half of the property stood good 
and the court had:no jurisdiction in the sub- 
sequent mortgage suit to direct the sale of 
that property over again. 


In pursuance of the final decree in 
his favour Sultan deposited Rs. 2,310 on 


". March å, 1923, in the mortgage suit. In 


the course of the execution proceedings 
the parties came to some settlement for 
the payment of a lump sum and a joint 
application was presented in which it was 
stated that if the objector paid Rs. 
within a certain time, the entire. mort- 
gage property might be redeemed and 
released and that the execution case 
might be struck off on the satisfaction 
of the entire amount. The amount was 
deposited within the time fixed. 


Sultan’ now claims that having fulfilled 
the terms of this compromise and de- 
posited the amount in time he is entitl- 
ed to get possession not only of his 
half-share but even the original shares 
of his cd-mortgagors. It is this dispute 
which shad led to the present proceeding. 
Prior to, this Sultan made an altempt to 
apply under s. 47, in Suit No. 104 of 1921, 
for recovery of possession but his applica- 
tion wasrejected, The learned Subordin- 
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ate Judge has held that there are some 
contradictory orders inter parties. But 
although "he is unable to interfere with 
the order rejecting the application under 
8. 47 in Suit No. 104 of 1921 he felt him- 
self bound by the compromise in suit 
No. 30 of 1911. He has accordingly held 
that because the entire money under that 
decree has been deposited, the mortgagor 
ig entitled to get back the entire mort- 
gaged property. He is of opinion that 
the effect of this compromise in Suit 
No. 30 of 1911 is practically. to nullify 
the decree of the High Court in Suit 
No. 104 of 1921. i 
The decree-holder has come up in apr. 
peal and the first point urged on his 
behalf is that s.. 141, Civil Procedure 
Code, has no application to the facts of 
this case. We think that this prelimin- 
ary objection is well-founded, Section 144, 
Civil Procedure Code, can apply only 
where and in so far as the decree is 
varied or reversed and the court of first 
instance is asked to order restitution. 
Obviously the variation or reversal of a 
decree contemplated. by the section is 
that made either by the court itself in 
the exercise of ifs inherent jurisdiction 
of reviewing its own order or by a sup- 
erior court Interfering in appeal or re- 
vision or perhaps by another court pas- 
sing a declaratory - decree. It . cannot 
possibly contemplate the variation or 
reversal of a decree under a private 
compromise entered into by the parties 
whether out of court or in the course of 
an execution proceeding. It has been 
recently held by a Full Bench of this 
court in Gobardhan Das v. Dau Dayal 
(1), that the execution court has no 
power to pass an order substituting a 
compromise entered into by the parties 
fur the decree originally passed by it. 
The function of the ‘execution court is to 
execute the ‘decree as it finds it and not 
to add to it or vary it or in any way 
modify it. As a matter of fact the 
court did notin so many terms substitute 


_this compromise for the original decree. 


It merely ordered that the application 
for execution should be struck off as 
referred to in the compromise. In any 
case we are‘unable to hold that the effect 
of this private compromise of the ex- 
ecution procéedings was to nullify either 
the original decree in Suit No. 30 of 
(3) 188 Ind. Cas 583: AIR 1932 All. 273; 54 A 


73; (1932) A LJ 365; L R 13A 199 Rev; Ind. Rul, 
(1932) All, 467; 16 R D 293, | 
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1911 or in any way .to. nullify the 
decree of the High Oourt in»Swit No, 104 
of 192°. The application -under s. “144, 
Civil Procedure Cole, was, therefore, 
altogethér misconceived. The learned advo- 
cate for the respondent has urged that 
the application of Sultan although profes- 
_- Sedly” made under s. 144, Oivil Procedure 
‘Code, “might be treated as an application 
‘for @xectition of the final mortgage decree 
dated ‘July 19, 1918. As has been poin:- 
ed out: ‘above - ‘this final decree direcis the 
sale ”èf only half of the entire mortgaged 
property.: We cannot in an execution 


' “proceeding following upon the final decree 


ve 


consider ths language of the preliminary 
decree, if it is at variance with that of 
the final decree, The applicant Sultan 
is not entitled to claim the whole of the 
entire mortgaged property in execution 
of the final decree dated July 19, 1918, 
untill that decree is amended. 

There is-one unfortunate circumstance 
which must be mentioned. When the 
mortgage suit was decreed against Sultan 
the entire mortgage money was found to 
amount to about Rs. 2,405 including 
costs. The ~ judgment-debtor deposited 
practically the whole of this amount minus 
what had been given up under the pri- 
vate arrangement by the decree-holder. 
It was nob. ohly half of the mortgage 
money which ‘was paid. One would have 
thought that’ when part of the property 
had been already purchased by the 
decree-holder ~and he was going to 
retain. that property,-there might well 
. have been ïateable dieieibation, The 
effect of this may be to drive the judg- 
ment-debtor. to- an application for a review 
of the -final decree so as to bring it in 
conformity with the preliminary decree ; 
such a course might re-open the whole 
‘question again. Let the. case be put up 
again for hearing on March 21, 1933 (?) 

"We allow the appeal and setting aside 
the order of the Cout below send the case 
back’ to that court for the disposal of the 
execution matter. The parties will bear 
` their own costs of the appeal. 

N. Appeal allowed. 
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_ OUDH CHIEF COURT | 
Execution of Decree Appeal No 58 of 1932 
November 29, 1933 
SR VASTAVA AND SMITH, JJ. 
Bibi HAIDARI KHANAM —Dzcrar- 
HOLDER —APPELLANT 
VETSUS 
BHAWANI SHA NKAR— JUDGMENT- 
DEBTOR — RESPONDENT. 

Limitation Act (LX of 1908), Sch. I. Art. 182, cl. 
4—Application for ameniiment of dere: jive yeurs 
after date of decree—Whether gives a fresh start 
‘to limitation, ~ 

A decree which iscapable of execution, and is 
not executed within three years from its date, 
becomes dead,and cannot be revived by a subse- 
queut application for amendment. Clause 4, Art. 
102, Limitation Act presupposes that at the time of 
amendment the ;decree isalive. The ` basig“ ‘idea 
underlying Art. 182 is that the decree is ‘subsisting 
at the various points of time. from which the’ 
limitation starts to ran under the | + provisions of 
cl. 3 of the Article It would not: be -consistent 
with the obvious intention of the ' legislature to 
` hold that tbe decree-holder can get a start for 
limitation from the date of amendment even in a.’ 
case where the decree had already become barred by 


‘time when the amendment was made, Rabiúddin v. >` 


Ram Kanai Sen (2)and Jhamman Lal v. Daulat.Rvm 
relied on, Durga Prasad Das v Kedarnath Nayek, ae 
(Uy distinguished and not applied. 


Appeal against an order of the- “Subo 
nate Judge, ’ Sultanpur, dated Augast 19, 
1932. 

Mr. Ghulam Imam, for the Kppellant, 

Mr, Gaya Prasad, for the Respondeat. 

Judgment. —This: is an` execution ap- 
peal by the decree-holder against the 
order dated “August 19, 1932, of the learn- 
ed” Subordinate Judge of Sultanpur,. re- 
jecting the ‘application for execution on 
the ground of its being barred bý Jimita- 
tion. 

On January 16, 1926, tbe da Ga 
obtained a final decree forsale. The judg- 
ment-debtor diedon March 12, 1927. “About 
fivé years later, on January 13, 1952. an 
application was made for amendment ‘of 


“the decreé on the ground that by a cleri- 


cal “mistake “July 10, 1924” instead of 
“July 10,1925" was entered in the decree 
as the date’ from which interest was pay- 
able to decree-holder. The application 
was granted the very next day without any 
notice being issued to the judgment-deb- 
tor. The fiist application for execution 
was made on February 23, 1932. In 
this application, the decree-holder prayed 
that the narnes of the legal re presentatives 


'. of the deceased judgment-debtor be substi- 


tuted in his place, and the decree execu- 
ted against them. The respondent, who is 
the son of the original judgment-debtor, ob- 
jected that the application was baried by 


816 .. ae 
limitation. As regards the order for amend- 
ment, he pieaded that it could not givea 
fresh starting point for limitation as the 
final decree was fully capable of execution 
even without the amendment, and the 
amendment was applied for and made 
after the decree had become barred by 
time. The learned Subordinate Judge 
granted the objection, and dismissed the 
application. | 

It is contended in appeal that the court 
in execution cannot question the correct- 
ness or propriety of the amendment, and 
that full effect must be given to the words 
of, Art. 182, cl. (4). Reference has been 
made tosa decision of the Calcutta High 


On in Durga- t rasad Das v. Kedarnath 
-“Nayek (1); iñ support. of this contention. It 
*avas held in’ that case that it is not for the 


court, of .execution .to enquire whether the 


, amendment,.was properly made, whether the 


< original decree. was capable: of execution, _ 


t 


hd 


-or whether, for- any oiher reason the court 
‘was. wrong in“‘making the order for amend- 
meént, of the. decree. The facts of that case 


“r eshow that. the application for amendment 
> Was madé within three years of the final 


decree There was therefore, no question 


af ‘the decree having been barred at the 
time when theamendment was made, ‘We 


are, therefore, of opinion that this caseis . 


not in point. ‘The learned Counsel for the 
jadgment-debtor-respondent has, on the 


| other harid, relied on the decisions of the Cal- 


. second case 


Bee ait 


‘hese decisions fully support the view 


. adopted by the lower Cour. It is clear 
. that the decree-holder in the present case 


could have exectted the decree passed in 


. her favour even without getting it amend- 


ed. The only thing is that if she had ap- 
pled for execution of the decree, as it 
stood before the amendment, she would 
have suffered the loss of interest for one 
year. It seems to us lhat cl. (4) of Art, 182 
pre-supposes that at the time of amênd-- 
ment the “decree is alive. The basic idea; 
(4) 125 Ind, Oas. 292; Al R 1929 
Rul (1920) Oal. 516, 
(2) 59 Ind, Cas. 186. : 
(5) 73 Ind, Oas. 461; A IR 1924 Lah, 329; 6 Lah, L 
498, ihi: 
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` half the offerings—Direction 
_ offerings to plaintiff—surt for recovery of offerings 


. of .the oflerings in a particular case, 
: half of the offerings tq the plaintif. The 
: did not make anyattempt to file the award but 


Cal. 650; “Ind.” 


Brea 


underlying. Art. 182 is ihat the decree is 
subsisting ‘at the various points of time 
from which the limitation starts to run 
under the provisions of clause 3. of the 
Article. It would not be consistént with 
the obvious intention of the legislature to 
hold that the decree-holder can get. a start 
for limitation from the date yof ¢:ainénd-,. . 
ment even in a case where thé détreehad =” 
already become bared by time*when the - 
amendment was made. However, we should 
not be understood to decide any question 
as regards cases where no prop decree 
capable of execution has been-drawn up, - 
because no such question arises in the -pre~ 
sent case. : cor 
For the above reasons we are of opinion 
that the decision of the lower Court is 


< 


correct, and we dismiss this-appeal with 
costs. 


N. Appeal dismissed. 


ALLAHABAD HIGH COURT . 
Civil Revision Application No. 516 of 1932 
February 21, 1933 : 
f SoLAIMAN, O. J. - 
MANIAN—DerenDant—ApPLicant | 
. “‘VETSUS ` 
LALA—PLANTIFF—UPPOSLTE PARTY , 
Award—Arbitraior holding. plaintif entitled to 
to’ defendant to deliver 


or- their value—Maintainabtlity of: 

A dispute between certain,Mahabrahmins entitled 
to offerings onthe. death of a client, referred . their 
dispute to arbitration. ‘The arbitrator held-that the 
plaintiff was entitled to half' ofthe offerings and . 
directed that the defendant, who was in possession 
should-deliver 
plaintiff 
served a notice onthe defendant to deliver half of 
the’ offerings, which the defendant declined to do, 
On this, plaintifi’ instituted’a suit for recovery of 
half the offerings orin the elternative, for the 
recovery of the price; i 

Held, that the case was not oneof an execution 
of an award which cannotbe capable of further 
execution but is the case of an enforcement of a 
right based on an award which has -declared . that 
the title is with the plaintiff, but” that if after 
that award the défendant ‘refused to: deliver“ the 
property and denied the right of the plaintiff, the 
latter has a remedy to claiin the property ina court 
of law and in the event of failure of delivery, to got 
the value thereof. Sukhamal Bansidur v. Babu Lal 
Kedia £ Co. (1) and Kamani Kumar Basu v, 
Birendranath Basu (2), distinguished. 

C. R. A. from an order of the Small 
Cause Court Judge, Cawnpore, dated Feb- 
ruary 3, 1932. 

Mr. S. N. Verma, for the Applicant. 

Mr. B, Malik, for the Opposite Party, 
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Judgment.—This isan appliéation for 
revision from a decree of the Court of Small 
Causes. . The parties are Mahabrahmins 
entitled t6.-offérings on the death of a 
Client. Thére was a dispute between the 
parties which led to an apprehension of a 
breach “of the peace with the result that 
‘proceedings: under s. 107, Criminal Pro- 
: cedute “Uode, were started on an appli- 
cation “made before a Magistrate. During 
the course of the proceedings however, 
the parties came to terms and their civil 
dispute. Was referred to the arbitration of 
~a single arbitrator under a written agree- 
‘ment; the proceedings under s. 107, were 
not- pressed and were dropped. 

vale arbitrator held, that the plaintiff 
was entitled to half of the offerings and 
directed that the defendant, who was in 
possession of the offerings ina particular 
case, should deliver half of the offerings 
to the plaintiff. The direction did not 
go on to provide in express terms for the 
payment of the value of half of the offer- 
ings in case the offerings themselves were 
not delivered. The plaintiff did not make 
any attempt to file the awrad but serv- 
ed a notice on the defendant to deliver 
half of the offerings, which the defendant 
declined todo. On this the present suit for 
recovery of half the. offerings or in the 
alternative for the recovery of their price 
was instituted. : 

The claim was resisted on two..main 
grounds. 
incapable of enforcement and the suit did 
not lie. The second objection: was that 
the agreement had been obtained under 
undue influence during the pendency of 
the criminal proceedings. Both these ob- 
jections have been rejected by the Court 
below. f 

This is not a proceeding relating to the 
execution of a decree into which an award 
has been incorporated. Had it been so 
it might well have been argued that if 
the specific articles themselves cannot be 
delivered, the court cannot substitute for 
the decree a new order giving the plaintiff 
the value of half the property. The pre- 
sent suit is for the recovery of price on 
the basis of title founded on the award. 
The case is clearly distinguishable from 
that of Sukhamal Bansidhar v. Babu Lal 
Kedia & Co. (1). This is not a case of 
an execution of an award which cannot 


be capable of further execution but is. 
the case of un enforcement of a right, 


(1) 59 Ind. Oas. 75; AI R-1920- All, 258; 42 A 
595; 18 A L J 652;2U P L R (A) 243; 


147—103 & 104 
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The first was that the award was ` 
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based on an’-award which was declared 
that the title is with the plaintiff. It seems 
to me that if after that award the defend- 
ant refused to deliver the property and 
denied the right of the plaintiff, the latter 
has aremedy to claim the property ina’ 
court of law and in the event of failure 
of delivery toget the value. The objec- 
tion has therefore no force. 

It seems to me that the objection as. 
regards undue influence is equally without |. 
any force. It is not the case. of, the dropp- ` 
ing of criminal proceedings started by a. 
complaint made as to a non-compoundable.. 
offence which. could not be compotinded : 
by the parties at. their pleasuré:.On-the?.- 





other hand, the proceedings . in. question’ ,? > 


had been started on application > made. `` 
under s. 107 and the proceedings cotild ` 
well be dropped if both parties settled | 
their disputes and an apprehension ofa . 
breach of the peace ceased t0,-exist, . The- 
present case is clearly “distinguishable .. 


‘from the case of Kamani Kumar:Basu.v _ 


Birendra Nath Basu (2). In my.opinion: 
it cannot be said that the agreement- for | 


reference to arbitration was vitiated by... + 


any undue influence exercised on. the 
defendant orthat any part of the term of 
the agreement contract was in itself 
unlawful. The result therefore is that this 
revision fails and is hereby dismissed with 
cosis. Sate 

N. ‘ | Revision dismissed, _ 
(2) 123 Ind. Cas. 187; A I R 1930 P'O 100,57 IZA 


“1171; 57 O 1302, Ind, Rul. (1930) P C171; 32°Boin. L- 
` R639; 51 O'L J 400; 34 Ò W N 489;:595M- L 7827 
oe parte 


3. L W 811 (PO). 
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CALCUTTA HIGH COURT >- 
Oriminal Revision Petition No. 999 of 19382 ° 


an 
Criminal Reference No 204 of 1932 
T May 1, 1933 
LorT-WILLIAMS AND MUNATIR, JJ. 
DEVENDRA NATH KHAN-—PETITIONER 
versus 
DHANMONI DASSI AND OTAERS— 
OPPOSITE PARTIES 

Griminal Procedure Code (Act V of 1898), ss. 148, 
148—Questions of title—Importance of—Question of 
costs<<Whether to be treated'as a separate issue— 
Judicial determination of the question—Necessity 
of.~ ar . 

Questions: of title are of little importance under 
3.145, Oriminal Procedure Code, except in so far.as . 
they may be available to show who was in actual 
physical possession of the land at the time when ` 
proceedings were taken, | 

Thereis no necessity to treat the question of costsi- 
asa separate issue upon which a separate judgment 


818 ND. 
must be given, Ofcourse, no order for ccsts must 
be made unless this question has been determined 
judicially and upon proper materials. If the Magis- 
trate, when giving his decision on the merits, there 
and then makes an order for costs, the party 
who has béen ordered to pay them may, at that time, 
raise arguments in order to induce the Magistrate 
not to inflict that order upon him, and the mrtter will 
then be decided after hearing any such argu- 
ment. 

lf however, the Magistrate reserves judgment with- 
out mentioning at any time when the parties are 
beforehim, that he intends to make an order for 
costs against any of them, it is his duty to give notice 
to any party against whom he intends to make euch 


+ 


an order in order that he may have an opportunity 
of placing -before the Magistrate arguments to 
induce him not to make the order. Prokash Chunder 
v. Ram Prasad (1), explained. . , 
Mr. Mukunda Behary Mullik, for the Peti- 
- tioner. |. i 
Mr. Ganga Prosad Bose, for the Opposite 
Parties. A 


‘Judgment.—In this case there wasa 
. dispute about the possession of certain 
plots. of land which belonged to one 
Banamali. He was the only son of his 
mother and died leaving his mother 
Dihanmoni and his widow Sreemuty. 
Subsequently they lived together for a 
time, ‘and thereafter the widow who was 
young and without issue seems to have 
become attached to one Debendra Nath 
Khan, and left the premises and went to 
live with him. On December 21, 1931, she 
leased the land in which she had a life 
interest to Debendra. The question which 
the- learned Magistrate had to decide was 
who was in actual physical possession of 
the land at the time when the proceedings 
were instituted under s. 145, Criminal 
Procedure Code. Evidence was given that 
in the record of the last settlement pro- 
ceedings of the District of Khulna, pub- 
lished in November, 1925 Sreemuty was 
recorded as being in possession of all the 
lend in dispute, and a number of witnesses 
were called on behalf of the petitioner, 
Debendra to show that he was at thetime 
of the proceedings-in actual physical pos- 
session. On the other hand, Dhanmasi 
stated that Sreemuty had leit the home- 
stead some’ considerable time before, and 
had gone to Debendra and that her 
(Dhanmani’s) son-in-law Biswambhar had 
cultivated the land for her at all material 
times. This story ‘was supported by eight 
witnesses including a doctor who was des- 
_eribed by the Magistrate as being arich 
and respectable man whose evidence he 
had no reason to disbelieve. The Magis- 
trate apparently accepted the evidence of 
the witnesses for the first party and thought 
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moreover that it was extremely improba- 
ble, for various reasons stated in his judg- 
ment, that Debendra ever had any pos- 
session of the land in question, and-he 
found in favour of the first party Dha- 
nmañi and orderedthat the second party 
should pay Rs. 50 as costs tothe first party 
under s. 148, Criminal Procedure Code. 
This Rule was issued on the ground ‘that’ 
the Magistrate’s decision was inconsistent 
with his own findings of fact, because at 
the end of his judgment he says that his 
decision i a 
“does not mean that Sreemuty has no possession. In 


- fact, the posséasion of Sreemuty and Dhanmani-is ` 


joint as already noted.” 


| In these words he was referring to an 
earlier part of his judgment in which = 
an 
the young ‘daughter-in-law lived together 
the possession must have been joint. We 
are of opinion therefore that the Magistrate 
in that part of his judgment to which excep- 
tion is taken was not using the word ` 
“possession” very accurately, and meant: 
either that their interest inthe land’ was 
joint, or else that they had had jointly, 
possession at the time when they were 
living together. Reading the judgment as 
a whole it is clear that the Magistrate did 
not intend to say that Sreemuty had any 
actual physical possession of the land at 
the timè when proceedings were taken. 
The second ground upon which the Rule was 
issued wasthat the Magistrate had not re> 
ferred toa material piece of evidence, name- | 
ly, the Record of Rights and the rent 
receipts “granted to the second party. 
It is true that the learned Magistrate 
has not specifically referred to this matter 
in his judgment, and we think it would 
have been better if he had. But thereis 
nothing to show—and it has not’ been argu- 
ed before us—that the Magistrate failed 
to take these matters into consideration, 
and personally] am not’ surprised that 
this evidence did not appear to impress 
him very much. I have had reason on 
many occasions in this court to draw 
attention to -the fact that ques- 
tions of title are of little importance 
under this section except in so far as 
they may be available to show who 
was in actual physical possession of Lhe 
land at the-: time when proceedings are 
taken. The Record of Rights was in 1925, 
seven jears before the proceedings under 
s. 145 were taken and, in our ‘opinion, the 
weight, of that evidence was insufficient 
to weigh down the scales in favour of 
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the second party, when the learned Magis- 
trate was satisfied with the verbal evi- 
dence given by so large a number of wit- 
nesses on behalf of the first party. 

The next question raised is as to costs. 
This matter went on appeal before the 
Sessions Judge and he set aside the order 
for costs. The reasons he gave in his judg- 
ment are that in a proceeding under 
Chap. XII, Criminal Procedure Code, com- 
ing under ss. 145, 146 and 147, the Magis- 
trate is empowered to make an order for 
costs under s. 148, but that he must deter- 
mine this question judicially, both as re- 
gards the amount and the items for 
which the opposite party will be made 
liable; further, that his order must not 
be a part of the judgment passed under 
8, 149, but must be treated as a separate 
issue and a separate judgment must be 
given on a consideration of objections, if 
any, raised by the party sought to be 
saddled with costs. His authority for this 
proposition is the case of Prokash Chunder 
v. Ram Prosad (l; 
ruling which makes it incumbent upon 
the Magistrate to give notice to the 
party who is to be made to pay costs, 
so that he may have an opportuuity 
of contesting his liability. In our opinion, 
there is no necessity to treat the ques- 
tion of costs as a separate issue upon 
which a separate judgment must be given. 
Of course, no order for costs must be made 
unless this question has been determined 
judicially and upon proper materials. If 
the Magistrate, when giving his decision 
on the merits, there and then makes an 
order for costs, the party who has been 
ordered to pay them may, at that time 
raise arguments in order to induce the 
Magistrate not to inflict that order upon 
him and the matter will then be decided 
after hearing any such argument. 

If however, the Magistrate reserves judg- 
ment, without mentioning at any time 
when the parties are before him, that 
he intends to make an order for costs 
against any of them, it is, his duty to give 
notice to any party against whom he 
intends to make such an order inorder 
that they may have an opportunity of 
placing before him arguments to induce 
him not to make the order. That is what 
was decided in the case reported as 


Prokash Chunder v. Ram Prosad (1). That 
decision was clearly correct because the 
order for costs had been made on a 


subsequent date by a Magistrate other 


(1) 28 O 302;5 O W N 291. 
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than the one who had given the judg- 
ment under s, 145, Criminal Procedure 
Code and without giving notice to any of 
the parties and was obviously improper. 
On this question it is clear that the Magis- 
trate has exercised a discretion which is 
given to him under s. 148 and there is 
no reason why we should interfere with 
it. Consequently, the Rule will be dis- 
charged. The connected reference is re- 
jected. 


N Rule discharged. 


` MADRAS HIGH COURT 
Civil Miscellaneous Petitions Nos. 3287 and 
5383 of 1933 
November 21, 1933 
JAOKSON, J. 
KURAMUTLA GANGADU— 
PETITIONER 
versus 
D. V. N. ABRAHAM AND ANOTHER-— 
RESPONDENTS 
Elections—Election set aside for disqualification 
of candidate—Fresh election, whether necessary—~ 
Order declaring next candidate duly elected —Legality 
of—Writ of certiorari—Madras Local Boards Act 
(XIV of 1920),8 199 (2), (c)—Rule relating to election 
disputes, T. 12. f i 
Although, when an election held under the Madras . 
Local Boards Actis set aside on the ground of dis- 
qualification of the candidate, the proper course will 
be to order a fresh election, yet, inasmuch as the 
Election Commissioner has a discretion under r, 12 
ofthe Rulesframed under the Madras Local Boards 
Act, either to declare another candidate elected or to 
ordera fresh election, a writ of certotrari will not 
be issued merely because the Commissioner did not 
order a fresh election but declared another candidate 
elected. g 
When a court of a similar authority gives to itself 
a jurisdiction which it properly has not got, by 
taking an erroneous view of the law,awrit will be 
jssued,but there will be no writ if it makesa mistake 
in the law when acting in the exercise of a jurisdic- 
tion which it undoubtedly possesses. S., K. Devasi- 
gamany v. M. R. Sethuratna Ayyar (l) and Shanmuga 
Mudaliar v. Subbaroya Mudaliar (2), referred to. 


. Pulakam Ramakrishnareddy v. Nooney Panakalu (3) 


and Gopala Ayyangar v. Ebrahim Rowther (4), ex- 


plained, 4 4 ; 
Petition praying that in the circumstances 


the affidavits filed therewith 
the High Court will be pleased to issue a 
writ of certiorari tothe Election Commis- 
sioner, Nandalur, calling upon him to send 
to the High Court, all records relating to 
O. P. No. 75 of 1932, on his file and to 
quash the proceedings therein, dated June 
1933. 

Sear K. Bhimasakaran and Kasturi 
Seshagiri Rao, for the Petitioner. 
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Mr. T. M. Krishnaswami Ayyar, for the 
Respondents. 

Order.—Five persons were nominated 
as candidates for election to the Rajampet 
Taluk Board, Ganjam—S8. Chengareddi, T. 
Ramakrishnayya, Lingam Andhrayya, Ku- 
ramutla Gangadu, D. V. N. Abraham. 
Kuramutla Gangadu was elected and in 
O. P. No. 75 of 1932 the Election Commis- 
sioner at Nandalur set aside his election 
and declared the candidate having the 
next largest amount of votes to be elected 
viz.,D. V. N. Abraham. Kuramutla Gan- 
gadu in O. M. P. No. 3287 and Lingam 
Andhrayya in C. M. P. No. 5383 apply for 
a writ of certiorari to quash the Commis- 
sioner’s order, ; 

The only point taken is that when the 
Commissioner found the ‘election of Kuram- 
tula Gangadu to be invalid owing to false 
personation, he ought to have ordered a 
fresh election and it was beyond his juris- 
diction to declare the next on the poll duly 

_ elected. 

Rule 12 of the Rules for the conduct of 
inquiries and the decision of disputes re- 
lating to Elections framed under s. 199, 
2 (c), of the Madras Local Boards Act, gives 
the Commissioner a discretion either to de- 
clare another claimant duly elected, or 
to declare a fresh election. This is afirm- 
edin S. K. Devasigamony v. M. R. Se- 
thuraina Ayyar, 87 Ind. Oas, 363 (1). 

It is argued however, that the Commis- 
sioner did not exercise a lawful discretion 
in declaring the claimant elected; because 
where electors have bona fide given their 
votes for a candidate subsequently disquali- 
fied for reasons unkown to the voters, they 
should be given an opportunity in a fresh 
election, of -recording those votes for a 
qualified candidate. These votes should 
not be thrown away. 


It is not disputed that this is not the 
course which the Commissioner should have 
followed, and the only question is, whether 
in adopting the other course, he can be 
said to have acted ‘according to law and 
not humour’. Questions involving the right 
of a functionary tobe wrong are exceeding- 
ly difficult; but in this matter, I have 
been considerably helped by my learned 
brother Bardswell, who in Shanmuga Muda- 
liar v. Subbaroya Mudaliar (2) has covered 
the same ground and collated the authori- 
ties. I subscribe to his conclusion on 


(1) 87 Ind, Cas, 363; AIR 1925 Mad. 1034. 
- (2) 140 Ind. Cas, 540; 63 M L J 932; Ind. Rul 
(1933) Mad, 21; 37 L W 162; A I R 1933 Mad, 133, 
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page 936* that when a court or a similar 
authority gives to itself a jurisdiction 
which it properly has not got by taking an 
erroneous view of the law, a writ will be 
issued, but that there will be no writ if it 
makes a mistake in the law when acting. 
in the exercise of a jurisdiction which it 
undoubtedly possesses. 

Applying this rule to the present case, 
the Commissioner undoubtedly possesses 
jurisdiction either to appoint the claimant 
or to order a fresh election. Acting in the 
exercise of that jurisdiction he has made a 
mistake in overlooking that the votes cast 
for the disqualified candidate will be 
thrown away, but that mistake is not suf- 
ficient to warrant the issue of writ by this 
court. x 

There is nothing to negative this conclu- 
sionin my judgment reported as Pulakam 
Ram krishna: eddy v. Nooney Panakalu, 110 
Ind. Cas. 342 (3). There, on the bare cal- 
culation of figures, it was found that the 
petitioner headed the poll, and no one sug- 
gests that an arithmetical mistake is not 
subject to revision. 

The subsequent paragraph is only by 
way of general precept, just as in this pre- 
sent case Ishould not hesitate to say that 
there ought to have been a fresh election. 
This in fact is clearly laid downin Gopala 
Ayyangar v. Ebrahim Rowther (4), but that 


' decision is no authority for interference by 


way of writ. ; 

The petitions are accordingly dismissed 
and in the circumstances the parties will 
pay their own costs. 

A. Petitions dismissed. 

(3) 110 Ind. Oas. 342; A I R 1928 Mad. 1129 

(4)90 Ind. Cas 754: 43 M 509;22 L W 320.49M L 
J 603; (1925) M W N 783; ALR 1925 Mad 1119. 

*Page of b3 M. L.d.~[Hd.| 


ALLAHABAD HIGH COURT 
Oriminal Miscellaneous No. 561 of 1933 
September 29, 1933 
Kine AND COLLISTER, JJ. 
Musammat HAYDARI BEGUM— 
APPLICANT 
VETSUS 
Syed JAWAD ALI SHAH- RESPONDENT 

Criminal Procedure Code (Act V of 1598), s. 491— 
Application under— Habeas corpus—iules of English 
Common Law—Applicability of—Rejection of 
application—Second application to the same effect 
and with the same object—Maintainability of— 
Allahabad High Court General Rules, Chap. I, 
Rule 8. . 

The rules of English Common Law which govern 
the procedure relating toan application for a writ 
of habeas corpus cannot expressly or by implication 
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be considered applicable to 
statutory power conferred upon the High Court 
under s. 491, Uriminal Procedure Code. Prima 
facie an application for the exercise ,of powers con- 
ferred under s. 49l should be regulated by the 
procedure governing an application for the exercise 
of powers conferred under any other section of the 
Code, e.g., an application for bail. It is open to 
the High Court under s 491 (2), to make special 
rules permitting successive identical applications 
for a direction under 8 491, Criminal Procedure 
Oode. In the absence of special rules, Rule No. 8 
Chap I, Allahabad High Court Rules, must be 
considered to govern such cases, the language of 
the rule being wide enough toinclude applications 
under 8,491, Under this rule the presentation of 
an application to the same effect and with the same 
object as a prior application which has been reject- 
ed,is expressly prohibited. 


HAYDARI BEGUM v. 


the exercise of the 


Sir Tej Bahadur Sapru and Messrs. P. L, 
Banerji and S. M. Husain, for the Appli- 
cant, 


Judgment.—This is an application 
under s. 491 of the Code of Criminal Proced- 
ure. The applicant, Musammet Haidari 
Begum, prays that, on the grounds stated 
in her affidavit, this court may be pleased 
to pass anorder directing the opposite 
party (namely 8. Jawad Ali Shah, the 
applicant's husband) to produce before 
the court the minor, S. Mazhar Ali Shah, 
at an early date and that thereupon the 
child may be delivered to the applicant, 
For the purpose of disposing of this appli- 
cation we need only state the salient facts 
very briefly. Syed Jawad Ali Shah was 
married in 1928 to the applicant. They 
had a son, S. Mazhar Ali Shah, whose age 
is now about 4} years. In July, 1933, the 
applicant was living with her husband and 
the child at Gorakhpur. On July 30, 
she left Gorakhpur for Lucknow in order to 
attend a ceremony at her parents’ house. 
She left Gorakhpur by the night train. 
On her husband's advice she left the child 
with her husband, to avoid the risks of a 
night journey on the understanding that her 
husband would follow her with the child 
next day. Her husband did not follow her, 
but sent her a registered letter dated 
August 2, 1933, stating that he had divorced 
her. The applicant served a notice upon 
her husband demanding the custody of the 
child, but her husband refused to surrender 
the child, claiming that he himself is 
entitled to his custody : hence the applicant 
made an application to the High Court’ 
under s. 491 of the Code of Criminal Pro- 
cedure on the 2uth of this month. That 
application was heard by a learned single 
Judge, Mr. Justice Bennet, who rejected it 
on certain grounds which we need not set 
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forth. The applicant then made a second 
application, on the very same day, namely, 
the present application to the same effect and 
with the same object, toone of us, praying 
for the very same relief which had been 
refused by Mr. Justice Bennet. As the 
questions of law and procedure raised by 
the second application seemed to be of some 
difficulty and importance, it was ordered 
that the application should be heard by a 
Bench of two Judges. 

As this second application hag been pre- 
sented ex parte we have not had the benefit 
of hearing any arguments on behalf of 
the opposite party or of the Crown. 

The first question to be decided is whe- 
ther this second application is maintainable, 
in view of the fact that a previous applica- 
tion to the same effect and with the same 
object has been rejected by a learned 
single Judge of this Court. , 

Sir Tej Bahadur Sapru, for the applicant, 
has relied strongly upon the Common Law 


JAWAD ALI SHAH 


. practice, relating to applications for a writ 


of habeas corpus, which is in force in the 
courts of England and has been held in 
Eshugbayi Eleko v. Officer Administering 
the Government of Nigeria (1), to apply also 
to the Supreme Court of Nigeria. The law 
laid down in this ruling and in certain other 
rulings on the same subject is stated as 
follows : — 5 

£ The applicant (for a writ of habeas corpus) has a 
right to apply successively to every court competent 
to issue a writ of habeas corpus and each tribunal 
must determine such an application upon its merits 
unfettered by the decision of any other tribunal of 
co-ordinate jurisdiction, even though the grounds 
urged are exactly the same, Thus, each Judge of 
the High Court of Justice has jurisdiction to entertain 
an applicition fora writ in term time or vacation 
and ha is hound to hear and determine the appli- 
cation on its merits, notwithstanding that some other 
Judge has already refused a similar application 
“ Halsbury’s” Laws of England’ 2nd Edition, 
Vol IX, para 1239) 

The question then arises, whether this 
practice should be followed in the High 
Court of Allahabad, in the case of appli- 
cations under s. 491 of the Code of Crimi- 
nal Procedure. We think it is clear that 
the rulings upon which the practice is 
founded have no direct application to 
proceedings under s. 491 in this Court. 
The rulings lay down the law relating to 
applications for writs of habeas corpus in 
countries where the common law of 
England is in force. In this Province 
the common law of England is not in 
force and this High Court has not 
the common law right of issuing a writ of 


(1) 4998) A O 439;97 LJP O97; I9LT 5 
128 J 452; 44T L R 632, 
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habeas corpus. It only has the power con- 
ferred upon it by statute, of making “ direc- 
tions of the nature of a habeas corpus.” Sir 
Tej Bahadur Sapru has not argued that the 
common law of England is in force in this 
Province, but he argues that if there is no 
prohibition imposed by statute, or by any 
rule having the force of law, then the com- 
mon law practice relating to writs of 
habeas corpus should be followed in the 
analogous proceedings under s. 491 of the 
Code, as being a salutary and reasonable 
practice. The general argument seems to 
be that asthe powers to be exercised are 
similar, so the procedure to be followed 
should also be similar. 

Section 491 of the Code of Criminal Pro- 
cedure, 1898, did not originally confer any 
powers upon the High Court at Allahabad. 
It only conferred powers on the High Courts 
in Presidency towns to make directions of 
the nature ofa habeas corpus within the 
limits of their ordinary original civil juris- 
diction. In the year 1923 the Code was 
amended and by the amendment all the 
High Courts in India were given power to 
take action under s. 491, within the limits 
of their appellate criminal jurisdiction. It 
seems clear, therefore, that the power which 
we are now being asked to exercise was 
conferred upon.this Court by statute for the 
first time in 1923, Itis a power which was 
conferred by statute-and not merely regu- 
lated by statute. In such circumstances 
we do not think that the rules of common 
law which govern the procedure relating to 
an application fora writ of habeas corpus 
would necessarily or by implication be 
considered applicable to the exercise of the 
statutory power conferred upon us under 
s. 491. Prima facie an application for the 
exercise of powers conferred under s. 491 
should be regulated by the procedure 
governing an application for the exercise of 
powers conferred under any other section of 
the Code, e. g. an application for bail. 

It is argued that there is no prohibition 
against making successive identical appli- 
cations under s. 491 either in any statute 
or in any rule regulating the procedure in 
cases under that section. Section 491 em- 
powers High Courts to frame rules to regu- 
late the procedure in cases under that 
section. We are informed that no rules 
have been framed by this High Court for 
regulating the procedure under s. 491. 
There appears, therefore, to be no special 
legal prohibition against the presentation of 
successive identical applications praying for 
a direction under s: 491. But the very 
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fact that High Courts have expressly been 
empowered to make rules regulating the 
procedure under that section shows, in: our 
opinion, that the legislature never contem- 
plated the applicability of the common law 
rules governing applications for writs of 
habeas corpus. Although there are -no 
special rules regulating the procedure under 
s. 491, there is, however, a general rule 
made by this High Court in exercise of the 
powers conferred by Parliament, Letters 
Patent and Acts of the Indian , Legislature, 
which appears to be decisive of the point 
in issue. Rule 8, Chap. I of these Rules of 
Court runs as follows :— 

“No application to the same effect or with the same 
object as a previous application upon which a Judge 
has passed any order, other than an order of reference 
to another Judge or Judges, shall, except by way of 
appeal, be presented to any other Judge or Judges 
on behalf of any person on whose behalf alone or with 
others such previous application was presented.” 

As this rule relates to applications in 
general it would prima facie relate to an 
application under: s. 491 of the Code of 
Criminal Procedure. It is arguedgfor the 
applicant that this rule cannot apply to 
applications made under s. 491, because 
the rule was made long before 1923, when 
power to take action under s. 491, was for 
the first time conferred upon this High 
Court. It is true that when r. 8 was framed 
it could not have been contemplated that it 
would apply to applications made under 
s. 491. Buts.491 empowered the court to 
frame special rules governing: the proced- 
ure under that section and as this High 
Court has not made any special rules 
governing the procedure under s. 491, we 
can only infer that no special rules were 
thought necessary and that r. 8, which 
governs applications in general, was con- 
sidered fitting to govern applications under 
s. 491 also. Inany case the language of 
r. 8 is undoubtedly wide enough to include 
applications under s. 491, and we consider 
ourselves bound to give effect to it unless and 
until this High Court thinks fit to make 
special rules expressly permitting the pre- 
sentation of successive identical applications 
for a direction under s. 491 after previous 
applications to the same effect and with 
the game object have been rejected. 


Even if we were at liberty to disregard 
r. 8ofthe Rules of Court, on the ground 
that it was never intended to apply to 
applications made under s. 491, we should 
hesitate to adopt the rule of common law 
relating to writs of habeas corpus, permitting 
successive identical applications, as being a 
tule so obviously reasonable and desirable 
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that it ought to be extended to the exercise 
of-statutory powers conferred by s.491. To 
adopt such a rule would amount to making 
a very striking exception to r. 8 which 
governs the procedure relating to all other 
kinds of applications, and which is merely 
an application of the salutary principle of 
res judicata. A single Judge of this court 
has authority to grant or to reject an appli- 


cation under s. 491 and his order is an’ 


order of the High Court. If he rejects it 
and another singie Judge, upon the same 
facts, comesto a different conclusion and 
grants the application, we should then have 
two contradictory and inconsistent orders 
of the same High Oourt. If on the other 
hand each of the eleven Judges succes- 
sively and independently rejects the 
application, then much public time 
and money would have been wasted. 
Procedure leading to such consequences 
does not seem so unquestionably reasonable 
and desirable that we should feel -inclined 
to adopt it as a special rule of procedure 
for cases under s. 491. Although the High 
Courts in Indiaare empowered to make 
rules governing the procedure in cases 
under s. 491, and although it is, therefore, 
apparently open to them to make special 
rules permitting successive identical appli- 
cations, it has not been shown to us that 
any High Court in India has made any 
such rule. Certainly this High Court has 
not made any such rule, and in the absence 
of such special rule we hold that we are 
bound to give effect to the general rule 
(R. 8, Ch. I) regarding applications. 
Under this rule the presentation of this 
second application, to the same effect and 
with the same object as the previous appli- 
cation which has been rejected by Mr. 
Justice Bennet, is expressly prohibited. 
We hold, therefore, that this second appli- 
cation is not maintainable and we reject it 
N. Application rejected, 





OUDH CHIEF COURT 
First Civil Appeal No. 30 of 1932 

September 20, 1933 ~ 

WazirR Hasan, O. J., AND ALLSOP, J. 

Raja AVADHOSH SINGH - Puaintire 
—-APPELLANT 
; versus 

LACHHMAN SINGH AND OTHERS — 
DEFENDANTS— RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), ss 82, 44 288 
(i)— Defendants enteredin khewat as lessees of pro- 
prietary riyhts—Suit to declare defendants are not 
lessees but ordinary thekadars—Cognizability of 
suit in Civil Court. ar y 

Where the names of the defendants have been 
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entered in the khewat as lessees of proprietary rights 
and a suit is instituted for a declaration that the 
defendants are nut lessees possessed of heritable and 
non transferable rights inthe village, the cognizance 
of the plaintiffs’ claim in the civil Court is not 
barred A relief for a‘declaration that the defendants 
are neitherthe proprietors nor uader-proprictors of 
the village is also not.-barred. In the former case 
although s. 233 1), U. P. Land Revenue Act bars the 
cognizance of the relief, the case is covered bys. 44 
which gives the civil Oourt jurisdiction to determine 
the ‘iaterest’ of persons ina village provided their 
nan2sare entered in any of the registers prescribed 
bycls (a) to (d) of a 32 

F. ©. A. against anorder of the Sub- 
Judge, Partabgarh, dated March 8, 1932. 

Messrs. M. Wasim and Khaliquzzaman, 
for the Appellant. 

Messrs. Hyder: Husein and Naimullah, 
for the Respondents. 


Judgment.—This is the plaintiff's ap- 
peal from the decree ~ the Subordinate 
Judge of Partabgarh, dated March 8, 1932. 

The learned Subordinate Judge has 
dismissed the plaintiff's suit on a prelimi- 
nary issue as to whether its cognizance 
by a Civil Court was barred and whether 
a Revenue Court had exclusive jurisdiction 
to try it. He has however partly decreed 
the suit in respect of one of the reliefs 

“that the defendants are neither proprietors nor 
unoder-proprietors of village Anehra.” 

This village is situate within the 
Kalakankar estate in the district of Partab- 
garh and the plaintiff is the taluqdar of that 
estate and admittedly as such the superior 
proprietor of the village in question. 

The necessary facts for the decision of 
this appeal are these:— 

In the year 1912 the estate of Kalakankar 
was under the supervision of the Court 
of Wards. The ziladar, an official of the 
Court of Wards, made a report in that year 
that the predecessor-in-interest of the de- 
fendants was in possession and claimed 
some kind of inferior proprietary right. The 
Court of Wards made an inquiry and as are- 
sult of it directed Shamsher Bahadur Singh, 
brother of the defendants Lachman Singh 
and Beni Bahadur Singh, to make an ap- 
plication to the Revenue Vourt that his 
name should be entered inthe records as 
a thekadar holding heritable non-transfer- 
able rights in the village. This application 
was made to the Court of Revenue, that 
is the Assistant Collector, on October 2, 
1912, (Ex. A-7). At the hearing of the 
application the general agent of the Court 
of Wards, one Sital Prasad, appeared and 
admitted the claim of Shamsher Bahadur 
Singh. The rent payable by the thekadar 
was also fixed, by agreement. The Assistant 
Collector then recorded the order dated 
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October 11, (Ex. A-8) that: — 

“The perpetual thekadart khewat with heritable 
rights without power of transfer be prepared.” 

The khewat was accordingly prepared 
and a certified copy is produced in this 
case as Ex. A-18. We need hardly state 
that khewat for the purposes of Revenue 
Administration means register of proprie- 
tors, under-proprietors and perpetual les- 
sees, that is to say, the expression connotes 
the register prescribed by cls. (a), (b) and 
(c) of 5. 32 of the Land Revenue Act, 1901. 
Tn Ex. A-18 the name of Beni Bahadur 
Singh defendant No. lis entered as holding 


“ander a perpetual theka (lease) without power of 


transfer,” 

and in col. 5 the rento! Rs. 599-10-8 is 
entered as was agreed toin the proceedings 
of October 11, 1912 (Ex. A-8). Subsequently 
in the year 1929 when the settlement of 
the village came to be made the rent was 
fixed by the Settlement Officer and the 
entry as to this was made in the same 
khewat as is clear from the endorsements 
in cols. 6 and 7 of Ex. 18 and also from 
Exs. AA-1 and AA-2. 

In the year 1928 the plaintiff issued a 
notice of ejectment under the provisions of 
the Oudh Rent Act, 1886, as against 
Lachman Singh and Beni Bahadur Singh, 
defendants Nos. 1 and 2 respectively in 
the suit out of which thisappeal arises. The 
remaining four defendants are the other 
members of the family of Lachman Singh 
aud Beni Bahadur Singh. Against the 
notice of ejectment Lachman Singh and 
Beni Bahadur Singh instituted a suit in 
the Revenue Court of the District of Partab- 
garhunder the provisions of cl. 8 of s. 108 
of the Oudh Rent Act, 1886, contesting the 
notice of ejectment. The suit was decreed 
on September 30, 1929 (Ex 22). In the 
judgment of that date it was held that Beni 
Bahadur Singh and Lachman Singh were 
not the under-proprietors of the village 
of Anehra but that they were lessees pos- 
sessed of heritable and non-transferable 
rights in the whole of the village. The 
main object of the present suit is to obtain 
a declaration that the defendants are not 
lessees with heritable and non-transferable 
rights inthe viliage in suit, but that they 
are ordinary thekadars:’ Tha plaint in 
this suit is most -inartistically drafted and 
the reliefs prayed for number not less than 
seven. The last two cf these reliefs (e) and 
(f) may he wholly discarded from considera- 
‘tion. The substance of the remaining five 
reliefs is what we have just now stated. 

The defendants raised several defences 
in the suit and on the pleadings the trial 
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Court framed eight issues for decision. 
Issues Nes. 1, 2,4 and 5 have only been 
decided by the learned Subordinate Judge 
and the result has been what we have 
already stated. These issues relate to 
the question of the jurisdiction of the Civil 
Court. In appeal before us the sole point 
argued is whether the decision of the learned 
Subordinate Judge that the cognizance 
of the plaintiff's claim by the Civil Court 
as regards the declaratory relief that the 
defendants are not lessees possessed of 
heritable and non-transferable rights in 
the village of Anehra is barred is correct. 
Weare of opinion that it is not. 

It was agreed before us and that is also 
the opinion of the learned Subordinate 
Judge, that the cognizance of the relief 
that the defendants are ‘neither the pro- 
prietors nor the under-proprietors of the 
village of Anehra is not barred by any 
provision of law and thatthe learned Sub- 
ordinate Judge was right in granting the 
declaration to that effect in favour of the 
plaintiff as against the defendants. But 
it is contended on behalf of the defendants 
that the Civil Court is not possessed of 
jurisdiction to decide as to what class of 
the several classes oftenants the defendants 
belong. In support of this contention 
reliance was placed upon the provisions of 
s. 233 (i) of the Land Revenue Act, 1901. 

Section 233 (i) of the Land Revenue Act, 
1901, is as follows:— 


“No person shall institute any suit or other pro- 
ceeding in the Civil Court with respect to any of the 
following matters :— 

* * * + * 

(i) Saveas provided in s. 44, the determination of 
the class of a tenant, or of the rent payable by 
him, NG the period for which such rent is fixed under 
this Act.” 


The word ‘tenant’ is not specifically 
defined in the Land Revenue Act, 190), 
butit is so defined in the Oudh Rent Act, 
188°, and the former Act adopts the defini- 
tion in the latter- See s. 4 (6). Nor is there 
any classification of tenants made in the 
Land Revenue Act but it isto be found in 
the Oudh Rent Act. As the two enactments 
are in part materia inthis respect we think 
wecan legitimately rely forthe purpose of 
deciding this question on the provisions of 
the latter enactment. Section 3 (10) of the 
Oudh Rent Act, 1886, is as follows:— 

“Tenant means any person, not being an under- 
proprietor, who is liable to pay rent; and in the 
following portions of this Act, namely, ss 12 (a), 13, 
14,15, 17, 18, 29, 20 tas, 32 (a), 32 (5), 53, aub-s. (2), 
54,55, 56, 59, 60, 61, 62, 108,396, 138 and 141, but in 
no others, the expression ‘tenant’ shall be held to 
include a thekadar or person to whom the collection 
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of rents in a village or portion of a village has been 
leased by the landlord,” 

Further, it appears to us that under 
the provisions of the same Act there are 
five classes of tenants: (1) occupancy 
tenants (s. 5); (2) ex-proprietary tenants 
(8. 7-A); (3) statutory tenants (s. 36); (4) 
tenants under a special agreement or 
decree of court (ss. 52 and 71) and (5) 
other tenants ([s. 53 (2)]. Clearly the 
defendants who claim to be lessees of the 
whole village of Anehra possessed of herit- 
able and non-transferable righis with a 
liability to pay rent must be treated as 
‘tenants’ and they fall within the fifth class 
as specified above. The declaration, there- 
fore, if granted by the Civil Court, will be 
tantamount to the determination of the 
class of tenants to which the defendants 
belong. The cognizance of the relief for 
such a declaration by the Civil Court is 
consequently, in our opinion, barred by the 
substantive enactment contained in cl. (1) 
of s. 233 of the Land Revenue Act, 1901. 
A possible argument against this view may 
be that the bar enacted in the clause under 


consideration does not apply to the 
present case because the defendants 
cannot be treated ‘tenants’ within the 


meaning of that clause as that clause is not 
included in the definition of tenants. It is 
not necessary for us, however, to give our 
Opinion on the merits of this argument 
because, even if the argument is valid, this 
case falls within the exception as we shall 
presently show. 
_ The next question, therefore, which arises 
for decision is as to whether the case falls 
within the exception provided at the 
beginning of the clause, that, “save as 
provided in s. 44.” After a careful and 
prolonged consideration of the question we 
have come to the conclusion that the case 
is covered by s.44 of the Land Revenue 
Act which is as follows:— 
- “All entries in the annual register made under 
sub-s, (3) of s, 33 shall be presumed to be true until 
the contrary is proved, and, subject to the provisions 
of sub-s (3) of s. 40, all decisions under ss, 40,41 and 
42 shall be binding on all Revenue Courts in 
respect of the subject-matter of the dispute; but no 
guch entry or decision shall affect the right of any 
person to claim and establish in the Oivil Court 
any interest in land which requires to be recorded 
in the registers prescribed by cls. (a) to (d) of s. 32." 
The proceedings of the year 1912 which 
resulted in the entry of the name of the 
second defendant in the khewat were clearly 
proceedings under s. 33 (3) of the Land 
Revenue Act, 1901. Section 44, therefore, 
gives the Civil Court jurisdiction to deter- 
mine the ‘interest’ of the defendants in the 
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village Anehra provided the entry of their 
names is required by law to be recorded in 
any one of the registers prescribed by cls. (a) 
to (d) of s. 32 of the same Act. The ques- 
tion, therefore, to be decided is whether 
the interest which the defendants claim in 
the lands of the village (requires by law to 
be recorded in any one?) of the registers 
prescribed by cls.(a) to(d) ofs.32 ofthe 
Land Revenue Act. In our opinion it does. 
It is agreed that cls. (d) and (e) are in- 
applicable to this case; but we think that 
cls. (a) and (b) both apply. They are as 
follows:— 

“(aj a register of all the proprietors in the mahal, 
including the proprietors of specific areas, specifying 
the nature and extent of the interest of each: 

(b) in Oudh, for all mahals or pattis held in sub- 
settlement or under a heritable non transferable 
lease, the rent payable under which has been fixed 
by the Settlement Officer or other competent 
authority, a register of all the under-proprietary 
co-sharers, or co-lessees, specifying the nature and 
extent of the interest of each of them.” 

Clause (b), it appears to us, literally 
covers the present case. It is agreed that 
the whole of the village of Anehra is either 
a mahal by itself or is a patti (portion) of a 
larger mahal and the defendants claim to 
hold it under a heritable non-transferable 
lease and we have already stated that ‘the 
entry of their names as such lessees was 
made inthe khewat inthe year 1912. We 
have also seen that the rent was fixed, at 
that time by agreement of the parties. 
Further it is in evidence that when the 
settlement of the District came to be made 
in the year 1929 the Settlement Officer 
fixed the rent payable by the defendants to 
the proprietor for the whole of the village of 
Anehra (Ex. A-18). 

As we have already said this case falls 
within cl. (a) also because the defendants 
must be deemed to be “the proprietors” 
of the whole village Anehra within the 
meaning of that clause because the ex- 
planation appended at the end of s. 32 - 
Peon this section the words ‘proprietor’ and ‘under- 
proprietor’ include a person in possession of pro- 
prietary or under-proprietary rights under a 
mortgage or lease." 

The defendants’ names have been entered 
in the khewat-as. lessees of proprietary 
rights, though the ‘nature and extent of 


. these rights is not co-extensive with that of 


a proprietor, and it is not disputed that they 
possession of that „interest 
by virtue of a claim as lessees, 
This view is in our opinion wholly 
covered by the decision of their Lordships 
of the Judicial Committee in the case of 
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We accordingly allow this appeal and 
reverse the decree of the Court below and 
remand the case to that Court with direc- 
tions that the suit be re-admilted under 
its original number in the register of civil 
suits and that said court shall proceed to 
determine it according to law. The ap- 
pellant’s costs of this appeal shall be borne 
by the respondents -in all events. The 
liability for other costs hitherto incurred or 
hereafter to be incurred shall be determined 
by the lower Court. 

N. ; Case remanded. 
(1) 114 Ind, Oas. 577;6 O W N 915; 13 RD 159; A 


I R1929 P O 75; 49 OL J 406; (1929) A LJ 81; 30 L 
W 246;57 M LJ 13; 51 A 359 (P OQ), 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 759 of 1930 
_ September 8, 1933 
Tom AND RAOHHPAL SINGH, JJ. 
ALMU SAH AND ANOTHER — DEFENDANTS ~ 
APPELLANTS 
versus 
KUNDAN SAH AND oTraeRs—PLAINTIFFS 
RESPONDENTS, 

Hindu Law—Custom (Kumaun)—Ancestral prop- 
erty —Sonless owner—Will, if can be made in respect 
of the property. 

Under the custom prevailing in Kumaun, a sonless 
Hindu holding ancestral property is competent to 
make a will in respect of such property. i 

S. C. A. from the decision of the District 
Judge, Kumaun, dated November 29, 
1929. 

_ Messrs, R.C. Ghatak and Ram Krishna 
Vaishnava, for the Appellants. 

Messrs. Ram Nama Prasad, H. OC, 
Mukerji and Lal Mohan Banerji, for the 
Respondents. 

Judgment.- Some of the plaintiffs- 
respondents instituted a suit in the trial 
Court against the defendants-appellants 
to obtain a declaration to the effect that 
a deed of gift executed by Musammat 
Bhaga on October 31, 1927, in favour of 
the defendants in respect of the property 
in suit was not binding on them after 
her death. Musammat Bhaga died during 
the pendency of the case and subsequently, 
when the case was pending before the 
District Judge in appeal, a prayer was 
added for possession of the property in 
suit, The lower Appellate Court found 
that the plaintiffs and the defendants 
were the nearest reversioners of one Bala 
Sah. All the reversioners were not parties 
to the suit, but when the case was pending 


‘happened to be in court 


14710 


in the court of the learned District Judge 
he added certain persons as plaintiffs. One 
of them was not even present; his nephew 
and made a 
statement that he had full authority to 
represent his uncle and on that ground 
the uncle was also made a party. The 
defendants had pleaded that Bala Sah 
had made a will in 1926 in their favour. 
When the case came up before us we 
found that though the court below had 
made a reference to this will no evidence 
had been given in proof of it. On behalf 
of the plaintiffs ib was urged before us 
that a custom obtained in Kamaun, to 
which division the parties belong, under ’ 
which Bala Sah was incompetent to make 
a will. By our order dated February 21, 
1952, we remitted two issues for findings 
to the lower. Appellate Court. These were 
(1) whether the document alleged to have 
been executed by Bala Sah in April, 
1926, was in fact validly executed, and 
(2) whether in fact there is a custom 
prevalent in Kumaun, which deprives a 
Hindu without issue of the power to 
make a willof ancestral property. The 
learned District Judge has now submitted 
his findings on these two points. He has 
found that the will was validly executed 
by Bala Sahin favour of the defendants- 
appellants and there was no custom under 
which a Hindu residing in Kumaun, who 
had no issue and who had ancestral 
property was incompetent to make a will 
relating tosuch property. The respondents 
have filed objections to these findings. 
We have heard the learned Counsel appear- 
ing in the case and are of opinion that 
the objections of the respondents have 
no force. Both the findings of the learned 
District Judge are of facts and they 
conclude the appeal. We may point out 
that according to the Mitakshara Law, 
Bala Sah, who had no issue and who held 
property which he had inherited from his 
ancestors was perfectly competent to make 
a will in respect of that property. If a 
custom prevailed to the contrary under 
which he was incompetent to make a will, 
it was for the plaintiffs to establish that 
custom. As the issue on this point has 
been decided against them by the learned 
District Judge they have nocase. During 
the arguments a reference was made to 
Mr. Panna Lals hook ‘Kumaun Local 
Customs” and we, therefore, think it 
necessary to make a few observations 
about it. Dealing with the general customs 
among Hindus Mr. Panna Lal in s. 40 
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at page 5 says that “a man can dispose 
of by will only his self-acquired property 
and not his ancestral property”. As 
pointed out by the learned District Judge 
this statement of customary law_ in 
Kumaun would at first sight make it 
appear that by these words Mr. Panna 
Lal meant that there was some modifiéa- 
tion of Mitakshara Law as regards wills 
by Hindus residing in Kumaun; but when 
we look at s. 297 of his book we find 
that such is not the case. In that section 
he says: “Underihe Mitakshara Law a 
man has no power to deal with ancestral 
property by will, Custom in Kumaun is 
in accordance with this law. It has been 
stated in the rule only to prevent . any 
misunderstanding or doubt. The sons, 
it has been shown, have no share or right 
in the property in their father’s life-time 
and lest it should be argued from it that 
a father’s power to bequeath was also 
unfettered it has been considered advisable 
to state the custom expressly”. This 
clearly shows that the law relating to 
wills made by Hindus residing in Kumaun 
is exactly the same as that prevailing in 
these provinces (Mitakshara Law). When 
Mr. Panna Lalin s. 40 says that a Hindu 
can dispose cf by will only his self- 
acquired and not his ancestral property 
he is referring to the case of a Hindu 
father who is joint in estate with his sons 
and the joint family holds ancestral prop- 
‘erty. According to the customary law in 
Kumaun the sons have no share or right 
in the property in their father’s life-time. 
What Mr. Panna Lal means to say is 
that where a Hindu is holding ancestral 
property and he has sons, then he cannot 
make a will in respect of that joint 
ancestral property. Rule 40 in his book 
has no reference aud is not applicable to 
the case of a Hindu holding ancestral 
property and who has no issue at all. 
So it is wrong to argue that Mr. Panna 
Lal’s book is an authority for the proposi- 
tion that a Hindu holding ancestral prop- 
erty and who has no sons is incompetent 
to make a will in respect of such prop- 
erty in Kumaun. For these reasons we 
are of -opinion that this appeal must 
succeed. We accordingly allow the appeal, 
set aside the decree passed by the 
court below and dismiss the suit of 
the plaintiffs with costis in all the 
courts. 
N, Appeal dismissed.. 
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_ CALCUTTA HIGH COURT 
Criminal Admi.ted Appeal No. 948 
of 1932 
January 19, 1933 
Rankin, C. J., AND AMBER Aut, J. 
ANANTA KUMAR MUKHERJI— 
APPELLAN¢ 
versus ., 
EMPEROR Opiostte Paxty. 
Ordinance (X of 1982, s. 8U-—-Notification under 
Ordinance IT of 1933 vesting Magistrate with powers 
of Special Magistrate—Whethe? operates as notifica- 
tion under Ordinance X. : 
A notification under Ordinance II of 1932 invest- 


ing a Magistrate with the powers of a Special 
Magistrate operates by virtue of s. 80, Ordinance 
X of 1932, as a notification under the correspond- 
ing provision of Ordinance, X of 1932 and by the 


later Ordinance the powers vested under the older 
Ordinance are given to the Officer in question. 


Or. Ad. A. from an order of the Chief 
Presidency Magistrate, Calcutta. 

Mr. Jitendra Chandra Banerji, for the Ap- 
pellant. 

Mr Khondkar, for the Crown. 

Rankin, CO. J.—This is an appeal from a 
decision of the learned Chief Presidency 
Magistrate purporting to act as a Special 
Magistrate under Ordinance X of 1932, 
whereby he found the appellant Ananta 
Kumar Mukherji guilty of an offence under 
s. 20, Arms Act and sentenced him to five 
years’ rigorous imprisonment. In this appeal 
various points have been argued on the 
merits. It appears that certain officers of 
Police were watching out with an informer 
and saw the accused accompanied by an- 
other man. The Police Officers challenged 
the accused who tried to runaway. They 
seized him and the evidence was that he 
had tucked up inthe top part of the dhoti 
where the folds were, the kocha of the 
dhoti, a heavy revolver which was not in 
perfect working order as the trigger did 
not engage the hammer but it was quite 
capable of being wed by the well- 
known method of pressing back the hammer 
and then letting in go again without 
the assistance of the trigger. It appears 
that he had a cap of al? bore cartridge 
which would not in the least fit in with 
this revolver in one of his pockets. The 
suggestion of the defence was that the 
other man had the revolver and had 
managed to throw it into the dhoti of this 
accused. = 


Jt appears to me that the learned Chief 
Presidency Magistrate on this evidence has 
very rightly scouted that suggestion. There - 
can be no doubt that the revolver was 
carefully tucked up inside this man’s dhoti 
and was being carried in such a 
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way that it might not come to the notice 
of the Police. On the merits therefore in 
my judgment there is nothing to be said. At 
the trial it does not appear that any such 
point wasraised but by the notice of appeal 
it was suggested that under s. 36, Ordin- 
ance X of 1932, Mr. Sinha had not 
been invested with the powers of a Special 
Magistrate. We have had that matter 
looked into and it appears to stand thus, 
ss. 86 and 37, Ordinance X of 1932, are 
repetitions of ss. 85 and 36, Ordinance II 
of the same year. Unders. 35, Ordinance 
Il, there was a notification of January 6, 
1932, investing the Chief Presidency Magis- 
trate with the powers of a Special Magistrate. 
By s. 800f the later Ordinance which has 
been extended to Bengal, it is provided 
that: 

“Anything done provision 
of the Emergency Powers Ordinance, 193?, shall, 
where the corresponding provision of this Ordinance 
has come into force before July 4, 1932, be deemed on 
the expiry of the said Ordinances to have been 
done in pursuance of the corresponding provision of 
‘this Ordinance, and shall have effect, and the provi- 
sions of this Ordinance shall have effect according- 


in pursuance of any 


In my judgment that means that it is 
not necessary forthe Government to issue 
another notification under the later Ordi- 
nance. The notification under the earlier 
Ordinance operates as a notification under 
the corresponding provision of the later 
Ordinance and by the new Ordinance the 
powers vested under the older Ordinance 
ale given tothe officer in question. That 
point fails, It has been suggested that 
the point unders. 36 ofthe Ordinance may 
be bad but no inquiry having been made 
on the subject there may be a possible 
defect as regards s. 37 of the Ordinance, As 
regards that before we come to any con- 
clusion as to whether this matter should 
be allowed to be introduced or not we 
propose to adjourn the case but subject 
to our allowing it to be introduced, (the 
Crown having ‘before us no document 
relating tothe matter) this appealis dis- 
posed of. For that purpose it is adjourned 
till Monday next. (The appeal was then 


dismissed). 
Ameer Ali, J.—I agree. oa 
N, Appeal dismissed. 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 276 of 1932 
July 20, 1932 
MALLIK AND PATTERSON, JJ. 
RAMIZULLA AND OTHERS—ÅPPELLANTS 


VENSUS 
EMPEROR—Ocposits Party 

Penal Code (Act XLV of 1860), ss. 866, 876— 
Abduction and kidnapping—Separate charges, if 
necessary ~Omission to split up into two charges— 
Trial, if vitiated—Criminal Procedure Code (Act V 
of 1898), s 288. 

Tt is always desirable, in proper circumstances, 
to charge the accused separately for kidnapping and 
abduction But the omission of the Judge in 
splitting up the whole thing into two parts is not 
sufficient for interference by the High Oourt unless 
ths omission has caused a failure of justice or the 
accused wasinany way prejudiced thereby. When 
the accused had ample opportunity to meet the 
evidence of the prosecution on the various points 
taken in the case, he cannot be said to have been 
prejudiced. 

[Case law considered.] 

Mr. Hemendra Chandra Das, for 
Appellant. 

Messrs. Khundkar and Nirmal Chandra 


Chakravartry, fot the Crown. 


Mallik, J.—The three appellants Rami- 
julla alias Romiz, Husan Ali alias Husan, 
Idrisulla and another man Abbas by 
name were put on their trialon charges under 
ss. 366 and 376, Indian Penal Code. The 
trial was held with the aid of a jury. 
The jury unanimously found Abbas not 
guilty under either of the two charges. 
They unanimously found also the three 
appellants not guilty under s. 376, but 
by 4 majority of 4 to 1 found them guil- 
ty under s. 366, Indian Penal Code. The 
learned Judge accepting this verdict 
sentenced the three appellants to rigorous 
imprisonment for 4 years and 3 months, 
The facts of the casa for the prosecution 
were briefly these: On the night of 
April 13, 1931, at about 2 dandas of the 
night Latifa Bibi who is an unmarried 
daughter of the complainant Nasvi,a young 
girl of about 14, went out to answer a 
call of nature accompanied by her mo- 
ther, the wife of Nasri. The three appel- 
lants with other persons came and dragged 
Latifa Bibi away and when Nasri on 
hearing the cries of his wife came out of 
the house and found his daughter being 
dragged away, the accused persons threa- 
tened to assault him with lathis and 
Nasri thereupon had to retreat. Nasri 
wanted to get back his daughter by some 
amicable arrangement but was unsuccess- 
ful. He then went co Sylhet and on 
April 15, 1931, he filed a petition of ` 
complaint in court, About a month later 


the 
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the complainant received some informa- 
tion about his daughter and on receipt of 
that information he went to a place 
called Sunachak with an Assistant Sub- 
Inspector of Police and some constables 
to find and recover his daughter Latifa 
Bibi from the house of one Ahmed. This 
was on May 13, 1931. An investigation 
followed with the result that four men 
were put on their trial as stated before. 
The charge which was drawn up against 
the accused in the present case runs as 
follows : 

“That you with others on or about April 13, 1931, 
at Malakandi kidnapped Latifa Bibi from the 
custody of her father Nasri or abducted a woman 
to wit Latifa Bibi in order that the said Latifa 
Bibi might be forced or seduced to illicit inter- 
course or knowing it to be likely that she might 
be compelled to marry against her will and there- 
by committed an offence punishable under s 366, 
Indian Penal Code, and within the cognizance of the 
Court of Session.” 


On behalf of the appellants it was 
contended before us that this charge, 
framed as it was, was defective and by 
this defect the whole trial was vitiated. 
In support of this contention our atten- 
tion has been drawn toa decision of this 
court in Mahomed Ali v. Emperor (1>, 
where in a case under s. 366, Indian 
Penal Code, the charge had been drawn 
up in similar terms and the conviction 
was set aside and a re-trial ofthe accus- 
ed ordered. The decision in this unre- 
ported case was based on another decision 
of this court in'the case of Mafizaddi v. 
Emperor (2), where Cuming, J, held that 
kidnapping is an entirely distinct offence 
from abduction and the two being distinct 
offences, separate charges should be drawn 
up if it was desired to charge the accus- 
ed with both the offences. In a later 
decision of this court in Prafulla Kumar 
Basu v. Emperor (8), it was however held 
that when the question of the age of the 
prosecutrix is in dispute (as it was in 
the case before us) a charge under s. 366, 
Indian Penal Code, of kidnapping and 
abduction in the alternative is not illegal. 
It is no doubt desirable that it would 
have been much better if the accused 
in the present case had been charged 
separately on one head for kidnapping 
and on another for abduction. But the 
omission of the learned Judge in splitt- 

(1) 145 Ind Gas 925; AI R1933 Oal. 194; (1933) 
Or, Oas. 245; 6 R 0172; 34 Cr. L J 1107, 

42) 104 Ind. Cas. 245; A I R 1927 Cal, 64t; 28 Or. 
L J 805; 45 O L J 561; 31O W N90. 

(3) 125 Ind. Cas, 656; A I R 1930 Cal. 209: 31 Cr. L 


J 903; 57 O 1074; 50 O L J593; Ind. Rul. (1930) Oal, 


576; (1930) Or, Oas, 209, 
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ing up the whole thing into two parts 
would not in my opinion be sufficient 
for our interference’ unless it appears 
that that omission has caused a failure 
of justice or that the accused was in any 
way prejudiced thereby. That, however, 
does not appear to be the case in the 
case before us. Mr. Dass for the appel- 
lants contended that the accused had 
been prejudiced at the trial and 
were prejudiced at the hearing of the 
present appeal. This contention does not 
appear to me to be well-founded. 4 

The prosecution had four points in their 
case. These four points were that Latifa 
Bibi had been taken away, that force 
had been used, that Latifa was a girl 
under 16 years of age and that the pur- 
pose was immoral and when the charge 
against the accused was framed, in the 
way in which it was framed, these were 
the points which the accused were called 
upon to meet. The prosecution led evi- 
dence on each of these four points and 
the accused had ample opportunity to 
meet that evidence. In these circum- 
stances I do not understand how it can 
be said that the accused was prejudicéd 
by the way in which the charge in the 
present case had been drawn up against 
them. Mr. Dass contended that the ac- 
cused, as appellants, were prejudiced in 
the present appeal inasmuch as it could 
not be ascertained from the verdict of the 
jury whether the jury found the appel- 
lants guilty of kidnapping or abduction 
and in the absence of knowledge whether 
the appellants have been found guilty of 
abduction or of kidnapping, the learned 
Judge's charge to the jury could not be 
adequately assailed. I do not understand 
what difficulty there could be in assail- 
ing the charge on the ground of mis- 
direction or non-direction, The learned 
Judge in his charge dealt with the ab- 
duction case separately from the case of 
kidnapping and there would be- no diffi- 
culty whatsoever, in my opinion, to assail 
the charge on the ground of misdirection 
or non-direction if there had really been. 
any in it. The only passage in the 
learned Judge’s charge to the’ jury to 
which exception was taken before us runs 


in these words :— 

“There is noevidence on the record thatdhey had 
any intent or knowledge of compelling her to mar- 
ry, considering the age of the girl as well as of 
the accused, you may presume that the girl was 
abducted for immoral purposes” | i . 

It was said that the direction which 


the learned Judge gave was Wrong: in 
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law. I am unable to say that there is 
any defect in what the learned Judge 
told the jury in this passage. This was 
not on an obsérvation by which the jury 
were told to make any presumption of 
law. It was a passage by which the 
Judge told them that they might, if they 
chose, draw an inference on a question 
of fact, the question as to what the pur- 
pose of the accused was, on a considera- 
tion of some circumstances, namely, the 
age of the ‘girl on one side and the age 
of the accused on the other. Beyond 
this passage we have not found, and our 
attention was not drawn to anything in 
the learned Judge’s charge to the jury 
to which any exception could be taken. 
I would not, therefore, interfere with the 
verdict of the jury in the present case. 
As regards the sentence our attention 
has not been drawn to any mitigating 
circumstances that would warrant us in 
reducing the sentence that has been in- 
flicted. I would dismiss the appeal. 
Patterson, J.—I agree 
N. i App al dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 442 
of 1932 | 
January 16, 1933 
KENDALL, J 
SHEO BARAN SINGH— APPLICANT 
VETSUS 


- LACHMI NARAIN—Oppositse PARTY 

Civil Procedure Code (Act V of 1908, sa, 115, 151 
—Suit for damages against Munsif— Application 
for trial of issue asto whether Munsif was protect- 
ed by Judicial Officers Protection. Act (XVIII of 
1850)-—-Rejection of— Interference by High Court— 
Propriety of. 

Where in a suit for damages againsta Munsif the 
petitioner applied to the court to decide a prelimi- 
nary issue as to whether the Munsif was protected 
by the Judicial Officers Protection Act, before 
proceeding tohear evidence on the other issues, 
and this application was rejected by the court ; 

` Held, that although there was no" case decided ” 

within the meaning of that expression in s, 115, 
t ivil Procedure Code, this wasa matter in which 
the High Court could interfere, if necessary, under 
s 415), Civil Procedure Code, on the ground that 
there was a danger of the process of the court 
being abused. KAN 

O. R. A. from the decision of the Sub- 
Judge, Aligarh, dated April 27, 1932. 

Messrs. S. K. Dar and Kamta Prasad, 
for the Applicant. 

Messrs. A. M. Khwaja, T. N. Sapru and 
M. A. Aziz, for the Opposite Party.. 

` Judgment. - This is an application for 
revision of an order of the Subordinate 
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Judge of Aligarh, rejecting the applica- 
tion made by the present applicant to the 
effect that he should decide a particular 
issue ina civil suit in his court before pro- 
ceeding to hear evidence on the rest of the 
issues. The suit was brought by Lachmi 
Narain against the applicant, who is a 
Munsif, for damages to the amount of 
Rs. 1,000 on account of physical injury 
and mental distress and disgrace by reason 
of the fact that on February 10, 1931, the 
Munsif had ordered him to be turned 
out of court and had actually’ had 
him turned out by a peon. The suit was 
brought against the Munsif and the peon 
and the defence was briefly that the plain- 
tiff had not been actually turned out, 
although the Munsif did pass the order 
for turning him out, and that the Munsif 
was protected by the Judicial Officers 
Protection Act (Act XVIII of 1850). 

Mr. Dar in supporting the application 
for revision has referred to the plaint, a 
copy of which I have had the advantage 
of seeing, and I have no hesitation in 
describing it as extraordinarily argum- 
entative and discoursive. The cause of 
action is not stated until para. 27 of the 
original plaint, which has subsequently 
been altered so as to be para. 21. The 
circumstances in which the Munsif is al- 
leged to have ordered the plaintiff to be 
turned out were simply that the Munsif 
had shown an order on the order sheet to 
the plaintiff and directed him to sign it, 
and the plaintiff refused to sign it without 
the Munsif signing it first. The paragraphs 
in the plaint previous to this relate to’ 
various orders passed by the Munsif in 
other matters in regara tothe plaintiff and 
other parties on previous occasions, and 
they further by way of an introduction 
gave a rambling history of sume of the 
plaintiff's other litigation and his relation 
with other persons. It is represented that 
if the court allowed evidence to be given 
on such matters without in the first place 
deciding whether an action lies at all, not 
only will there be great waste of public 
time and money by ihe litigants, but 
also the result will be most unfair to the 
Munsif who will be called upon in 
court to justify various orders of his 
which are quite irrelevant to the pre- 
sent proceeding, and will possibly be 
degraded and made to look ridicu- 
lous before the court and the pub- 
lic, all of which will be most improper 
if it is subsequently decided that he ought 
to have been protected by the provisions of. 
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the Act. For this reason an application 
was made to the trying Court to decide the 
issue relating to the question of whether 
the Munsif was protected by the Act before 
proceeding to hear evidence on the allega- 
tions made in the plaint. 

The objection to the present application 
is that the matter before meis not a case 
decided and that no application for revision 
will lie ander s. 115, Civil Procedure Code. 
Counsels on both sides have urged this 
point at some length, but although I am 
decidely of opinion that there is no case 
decided, Ido not regard this as a matter 
of great importance, for I consider that 
this isa case in which if necessary the 
court could interfere unders. 151, Civil 
Procedure Code, on the ground that there 
was a danger of the processof the court 
being abused. Whether the learned Sub- 
ordinate Judge intended to allow the 
plaintiff to produce evidence in support 
of the incongruous and {irrelevant matters 
set forth at great length in the so-called 
plaint, itis of course impossible at present 
to decide for certain. It does appear how- 
ever that heat first made some attempt 
to amend the plaint by striking out some 
of the irrelevant matters buthe did not 
proceed very far with the task and I am 
apprehensive that since he has left a large 
number of totally irrelevant paragraphs to 
stand and has called on the defendant to 
answer these paragraphs, it is possible that 
evidence will have to beled in support of 
the allegations made with the result that 
I have suggested above. 

The action itself is a simple enough one 
and might have been statedin two or three 
paragraphs. The question is wether in turn- 
ing the plaintiff out of court if he did so, 
or in ordering him to be turned out, the 
Munsif was protected by the Act. How 
any question of malice could obtrude it- 
self, I am not quite clear. Apparently 
the plaintiff wished by a number of cir- 
cumstances to show that the Munsif was 
ill-disposed towards him, andto argue from 
this that the Munsif’sact in ordering him 
to be turned out of court would not be pro- 
tected by the Act because itwas due to 
malice. Actions of this kind are very un- 
common, and thelaw is not familiar "to most 
of the courts, but in the decision of Teyen 
v. Ram Lal (i) a Bench of this High Court 
has made some valuable observations on 
the subject to which the attention of the 
trial Courtis directed. ‘The Bench referred 
to the English Law on the subject and 

(1) 12 A 115; A W N 1890, 32. 
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also to a decision of the Privy Council in the 
case of Calder v. Halket (2) and proceeded 
to discuss such case lawas existed in India. 
I do not wish at this stage to influence the 
trial Court in the decision of this particular 
suit, but I am concerned to exclude 
irrelevant or mischievous matters. In the 
case decided by the Madras High Court 
and referred to on p. 125*, a passage is 
quoted which may help the trial Court to 
keep on the right lines: 

“His act being in its nature judicial, if we assume 
in his favour that he acted within his jurisdiction, 
this’ would notin my judgment render him liable to 
suit even though the act was done maliciously If 
on the other hand he acted without jurisdiction his 
liability would depend not on whether the act was 
malicious and without reasonable and probable cause 


but on whether it was within the protection of Act 
XVIL of 1830,” 

and later towards the end of the judg- 
ment the Bench has quoted the principle 
upon which the law protected Judges of 
the superior Courts of England as follows: 
“It isa principle of our law tnat no astion will 
lie against a Judge of one ofthe superior Courts 
for a judicial act though it be allegedto have been 
done maliciously and corruptly; therefore the pro- 
posed allegation would not make the declaration 
good. The public are deeply interested in this 
rule which indeed exists for their benefit and was 
established in order to secure the independence of 
Judges and prevent their being harassed by vexatious 
actions.” : KURI 

In the light of these and similar remarks, 
Icannot hold that the application which 
was made by the applicant to the trial 
Court viz., that the legal issue should be 
argued first was unreasonable. The court 
refused it because : 

“In the peculiar circumstances of this case it is 
extremely difficult to say that the question at issue 
isa pure question of law.” f 

But the circumstances of the case which 
he was considering included all those ir- 
relevant allegations to which I have already 
referred and the application made to him 


- was that even if theallegations contained 


in the plaint be admitted for the sake of 
argument, no action would lie and that this 
issue might be decided before any evidence 
was recorded. Mr. Das stated before me 
that the issue might be tried even on the 
assumption that the allegation of malice 
was correct. Ic is however forthe trial 
Oourt to decide in what order it will decide 
the issue and Ido not think that I should 
interfere in revision inorder to make a 
direction on this point. I should add that 
Mr. Khwaja who appeared for the opposite 
party opposed the application purely on 
legal grounds, and did not. attempt to 
justify the production of the evidence ‘on 
(2)2M I A 293; 3 Moor. P O 218;.1 Sar. 191 PO. 
Page of 12 A,—[Hd.) er et 
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the irrelevant allegaticns made in the body 
of the plaint. 

In rejecting the application for revision 
however, Iam constrained to remark that 
there appears to be a danger of the proceed- 
ings developing on wrong lines and I 
therefore direct that the hearing ofthe suit 
be transferred to the District Judge of Agra 
who should keep it on his own file and dis- 
pose of it himself. The record may be re- 
turned as soon as possible in order that the 
proceedings may not be delayed. 

N. Application rejected. | 


CALCUTTA HIGH COURT 
Criminal Appeal No. 952 of 1932 
June 8, 1933 
Loer- WILLIAMS AND MoNatr, JJ. 
KAMIRADDISHEIK AND oruEss— 

f APPELLANTS 
versus 
EMPEROR— Opposite PARTY, 

‘Criminal Procedure Code (Act V of 1898 ; s. 297— 
“Charge to Jury—hupression of opinion by Judge— 
Warning that jury ù the sole. judge of fact— 
Necessity of—Inference from facts to be left to 
jury—Necessity of setang out wm charge what Judge 
said to Jury about the law—Criminat trial. 

Some- sequence must be adopted by a Judge in 
charging a jury, and he must use intelligible language. 
‘There 1s nothing wrong in the Judge expressing his 
own opinion to the jury. On the contrary, if he 
has got an opinion, be ought to expressit But he 
must tell the jury that they are the scle judges of 
fact, that they must form theirown opinion in- 
dependently, after a consideration of the facts and 
circumstances in the case, and that they need not 
accept or follow his opinion but must follow their 
own. lt is not sufficient for the vudgeto give them 
this warning in a formal way either at-the beginning 
or at the end of the charge. The warning must 
be given at the moment wnen he has forcibly or 
otherwise expressed his own opinicn to the jury. 
‘There is nothing wrong in a Judge forming a strong 
opinion of the case either of the prosecution ‘or of 
the defence, and as strongly expredsing it to the 
jury, But he ought not to form such a strong 
opinion, nor express it, when the evidence is such 
that any reasonable person ought to be in reasonabie 
doubt about which story they ought to believe. 
He must not dogmatically assert with regard to 
certain of the charges made by the defence that 
they caunot stand and that the jury must not place 
any faith in them, and remarks of that description. 
He must leave the matter to the jury though he 
may express his own opinion about it. He shoula not 
make suggestions, for example, of bribery, which are 
absolutely without foundation upon the record. 

‘the Judge must set down in his charge what he 
in fact sgid to the juryabout the law. The mere 
statement in a written charge that the sections were 
explained to the jury is not sutficient. 


Mr. Suresh Chandra Talukdar, for the 


Appellants. 
Mr. Nirmal Kumar Sen, ior the Crown. 


Lort-Willlams, J.—In this case _the 
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three appellants were charged with ab- 
duction and sentenced to long terms of 
imprisonment. The woman abducted was 
aged about 22 and was the wife of a 
chaukidar. Her husband was away from 
time to time and. she lived with her 
brother-in-law who was an invalid. The 
case for the prosecation was that on one 
night the accused with a number of others 
entered tne hut, dragged her out and took: 
her away. They moved her from place to’ 
place and eventually took her to a prostitute. 
There seems to be some suggestion that’ 
she was to be sold for purposes of prostitu- 
tion. While with this woman, she came’ 
across a dajfadar to whom she told her 
story and eventually she was brovgh 
home. 
The case for the defence was that two 
of the accused were not there at all and 
that the first accused Kamiraddi had gone ' 
with her at her own wish, because she 
was not happy with her husband. The‘ 
case for the defence is confirmed in rather 
a startling manner by the diary of a 
daroga to whom the dajfadar took her. - 
In that it is-stated that she went away 
of her own free will, because she was 
unhappy in her hushand'’s house. This’ 
evidence, if believed, obviously destroys - 
the case for the prosecution. We have: 
been handicapped in dealing with this- 
appeal, because a considerable part of the 
copy of charge of the Assistant Sessions- 
Judge of Faridpur is unintelligible. The - 
time and energies of this Court cannot be 
wasted by having to interpret into English - 
charges which, according to the rules, are 
supposed to be already in that language. - 
Many of the charges which we “have to 
deal with now-a-days are written in such’- 
imperfect English that it is only with 


great difficulty that an Englishman can 


understand them. This, in my opinion, 

is a particularly bad case. Literally I 

have not been able to understand either 
the case for the prosecution or the defence. 
Greater care must be taken to see that 
the copy of the Judge's charge is written 
in understandable English so that we may 
be able to ascertain without puzzling - 


‘ourselves what was the meaning of the 


Judge which he intended to convey to 
the jury. Further, the copy must be split 
up into sentences and paragraphs and 
properly punctuated, to enable one 
to read it easily. This copy does not 
offend so much as many in that way, ` 
because some a‘tempt has been made to - 
divide it into paragraphs, But some of 
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those paragraphs are of such inordinate 
length that it is almost impossible with- 
out a good deal of trouble to grasp what 
the paragraph is intended to convey. The 
charge itself suffers from various defects, 
In a sense it is better than some charges 
which come before us; in another sense it is 
worse. 

The learned Judge has not followed any 
system or sequence or plan, which not 
only makes the charge difficult to under- 
stand when read, but must have made it 
still more difficult for a jury to under- 
stand when it was spoken to them, without 
the possibility of pausing to consider what 
had been said—pauses such as are possible 
for us to make when reading the record. 
Some sequence must be adopted by a 
Judge in charging a jury. As was said 
by one learned Judge any sort of sequence 
will do, preferably chronological, but even 
alphabetical sequence is better than 
none at all. In this charge the learned 
Judge has gone forward with the story, 
and then broken off, and then retraced 
his steps in a way so confusing that his 


charge cannot have been of much 
assistance to the jury. However, he 
has triumphed over these difficulties 


by summing up so strongly in favour of 
the prosecution that the jury took only 
three minutes’ to consider their verdict. 
As I have said before, there is nothing 
wrong in the Judge expressing his own 
opinionto the jury. On the contrary, if 
he has got an opinion, he ought to ex- 
press’ it. But he must tell the jury that 
they are thesole Judges of facts, that they 
must form their own opinion independent- 
ly, after a consideration of the facts and 
circumstances in the case, 
need notaccept or follow his opinion but 
must follow their own. It is not sufficient 
for the Judge to give them this warning in 
a formal way ‘either at’ the beginning or 
at the end of the charge. The warning 
must be given at the moment when he 
has foreibly or otherwise expressed his own 
opinion to the jury. There is nothing wrong 
in a Judge forming a strong opinion of 
the case either of the prosecution or of 
the defence, and as strongly expressing 


it to the jury. But he ought not 
to form such a strong opinion, nor 
express it, when the. evidence is such 


that any reasonable person ought to be 
in reasonable doubt about which story 
they ought to believe, In our opinion, this 
is such a case. 
entry in the Daroga’s 
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. diary 
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corroborating and confirming the story for 
the defence, it- was most dangerous for the 
Judge to express himself strongly one way 
or the other and whatever opinion he 
happened to form, he ought. studiously 
to have left the decision to the jury and 
not to have tried to influence them in 
favour of a verdict of “guilty.” 

Beyond these imperfections in the charge 
there are many places where the Judge's 
treatment of the law and the evidence has 
not been at all happy. His : statement 
about the burden of proof, ifread careful- 
ly, is fairly accurate, butit is put in such 
a confused way that I am doubtful whe- 
ther the jury realized that’ the onus of 
proof lies always upon the prosecution 
and cannot be shifted from the prosecu- 
tion. He says that “the burden of proof 
is mainly on the prosecution” and that 
“the burden of proof is divided in this 
case.” Strictly speaking, both these state- 
ments are inaccurate, although what is 
really meant was that when the jury were 
considering the alibi set up by the defence, 
they must remember that the burden 
of proving that lay upon the defence, 
which, of course, was true. The learned 
Judge says that he has explained ss. 362 
and 366 tothe jury. This is not sufficient, 
He must set down in his charge what, in 
fact, he said to the jury about 
the law. Otherwise, we are not placed 
in sucha position as to be able to decide 
whether his statement of the law was cor- 
rect ornot. There is no necessity to draw. 
the attention, of the jury to the question 
what “proof” consists of, or toread to them 
sections from the Evidence Act. So long 
as he explains to the jury the law affect- 
ing the charges with which they Have to. 
deal, it is sufficient. In many places 
the learned Judge has sought to discount 
the evidence which went in favour of the 
accused. This he has done by consider- 
ing arguments which seem to have been 
drawn from the speeches of the Public 
Prosecutor and which were not based on 
any evidence before the court. Further, he 
has dogmatically asserted with regard to 
certain of the charges made by the defence 
that they cannot stand, and thatthe jury 
must not place any faith in them. and 
remarks of that description. This, again, 
is not the proper way to charge them. 
He must leave the matter to the jury though: 
he may express his own opinion about 
it. 

Again, when there was a question bet- 
ween the petition of complaint, and the: 
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evidence given at the trial, it was pointed 
out by the learned Judge that in the latter 
certain witnesses said that lathis and then 
daos had been used, whereas they found 
no place in the petition of complaint, and 
he directed the jury that this did not 
affect the case at all. On the contrary, 
it wasa most important piece of evidence. 
The petition of complaint having been put 
in evidence either to corroborate or to contra- 
dict the witness the discrepancy between the 
sub-evidence and the petition of complaint on 
this important point was obviously not to be 
brushed aside by the statement of the 
Judge, and he ought to have left it tothe 
jury with a careful direction about how 
they ought to deal with a matter ofthat 
kind. Again in dealing with the evidence 
of' Monoranjan for the prosecution and 
Siddique Ahmed for the defence, he says 
dogmatically that : . 


“Neither of them can be relied on. It is safe to discard 
their evidence altogether. But in discarding the 
evidence of Monoranjan there is nothing to affect the 
case for the prosecution.” 


. All these are matters for-the jury, and 
not for the Judge categorically to assert. On 
a further question arising as to whether 
certain witnesses ought to have been call- 
ed or.not; the learned Judge failed to 
direct the jury properly on the question 
of the presumption which may arise under 
s. 114. Instead of giving them a proper 
direction, he confused them by referring to 
a certain case decided by this court, the 
facts of, which he did not take the trouble 
to explain to tas jury. Finally, the most 
important. evidence was the diary of the 
Daroga, which is disposed of by tne learn- 
ed Judge suggesting to the jury that they 
may well get ridof it by applying cer- 
tain “hints.” What the “hints” were it 
is impossible to ascertain from the charge. 
We understand from the learned Advo- 
cates appearing in this case that it is 
intended to refer to “bribes” given to the 
Police. Thereis not a shred of evidence 
to support this suggestion. The learned 
Judge has norightto make suggestions of 
this kind which are absolutely without 
foundation upon the record. The charge, 
for the reasons which I have mentioned, 
is altogether unsatisfactory, and in face 
of the evidence given by the daroga, 
jt is unsafe to allow the conviction to 
stand. We accordingly set aside the con- 
viction and direct a re-trial of the case by 
the Sessions Judge. The appellant will 
continue on the same bail as heis on now, 


GURMUEKH DAS V. PARTAP SINGH 


147 10 


pending further orders by the Sessions 
Judge. 
McNair, J.—I agree. 
N. Re-trial ordered, 


LAHORE HIGH COURT 
First Civil Appeal No. 1883 of 1931 
November 30, 1933 
ADDISON AND Monrog, JJ. 
GURMUKH DAS —PETITIONER—APPELLANT 
versus 
PARTAP SINGH AND O0THERS— OPPONENTS 


— RESPONDENTS 
~ Sikh Gurdwaras Act (VIII of 1925), s. 8—Village 
Gurdwara Dharmsala—Public worship of Granth 
Sahib and feeding of travellers after British occupa- 


tion—Evidence, if sufficient to establish that the 
Dharmsala was a Gurdwara. 
ever since the time of the 


It appeared that 
British occuptation a dharmsala had been a typical 
village Gurdwara-dharmsala, in which the Granth 
Sahib had been publicly worshipped and travellers, 
fed, There was evidence that prior to British¥ rule- 
grants of land and revenue-free assignments were 
made by Sikhs: 

Held, that this was sufficient to establish that the 
dharmsala in question was established for use, {by 
Sikhs forthe purpose of public worship and had, 
been used for such worship ever since. 


F. ©. A. from a decree of the first, Sikh 
Gurdwaras Tribunal, Lahore, dated’ July 
15, 1931. 

Diwan Mehr Chand and Lala Badri Das, 
R. B., for the Appellant. : 

Sardars Bhagat Singh and Charan Singh, 
for the Respondents. i 

Addison, J.—This is an appeal by 
Gurmukh Das against the decision of the 
Sikh Gurdwaras Tribunal in a case brought 
by him under s. 8 of the Act. He is an 
Udasi Fakir and the institution in dispute 
is a dharmsala situated at Mahalpur in the 
Hoshiarpur District. The learned President 
held that the petitioner was a hereditary 
office-holder but that the institution was a 
Sikh Gurdwara. The other member of the 
Tribunal agreed that the institution was a 
Sikh Gurdwara but he was of opinion that 
the appellant was not a hereditary office- 
holder of the institution and that for that 
reason he had no locus standi to bring the 
petition. Asa result of the findings the 
petition was dismissed. 


The case appears tome to be a simple 
one. In my judgment there is sufficient 
evidence to establish that the institution is 
a Sikh Gurdwara. It is the usual village 
dharamsala described by Mr. Gordon 
Walker at p. 60 of the Final Report on the 
Revision of the Settlement of the Ludhiana 
District (1878-1883), This kind of dharamsala 
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is an institution partly religious, partly 
charitable, often in charge of an Udasi. 
It is endowed as a rule with a grant of 
land either out of the village common or 
from some private individual. The office- 
holder's duty is to spend all that he gets 
on keeping up the langar or alms house 
and he also reads the Granth or Sikh 
scriptures. 

In the copy from the register of muafi 
holdings, printed at pp. 57 to 59 of the 
paper-book, the Commissioner has described 
this dharamsala.as a village institution. 
In Ex. P. 10, a robkar of the Superintend- 
ent of the Settlement, dated March 9, 1852, 
it is stated that muajis of some of the land 
had originally been granted by Sardar 
Hari Singh in 1763 A. D. and by. Sardar 
Dewa Singh in 1825 A. D. The description 
given of the dharamsala in this document 
is the usual one, it being noted that the 
Granth Sahib is read aloud by the office- 
holder and that travellers and Fakirs are 
fed at the langar. The mahants have 
always been Udasis. In 1852 the mahant 
was Narain Das. The samadhs of the 
office-holders in this case are not inside 
the dharamsala courtyard but are situated 
outside the village. Narain Das was suc- 
ceeded by Gopal Das who was mahant from 
1882 till 1917 when he and one- of his 
chelas Bishan Das were murdered, Gur- 
mukh Das, the appellant, executed a docu- 
ment Ex. O-1 on January 11, 1918, by 
which he gave an undertaking to the 
panchayat of the village to be of: good 
conduct, to feed the poor, and to open the 
Granth Sahib and worship it in the manner 
of his predecessor Gopal Das. He- also 
recited in this document that he had been 
appointed manager of the dharamsala by 
the panchayat of the village. 

The statement of Gurmukh Das that he 
executed this document under coercion is 
unconvincing, while it is proved by reliable 
evidence that he executed the document of 
his own free will. This document goes a 
long way to establish that this is the usual 
vilage dharamsala or gurdwara. Again, 
the evidence establishes that the Granth 
Sahib has always been read there while the 
evidence to the effect that the only worship 
at the dharamsala has been that of the Gola 
Sahib and of the samdhs has been very 
properly rejected. 

When the British Government confiscated 
the mua/i, it is clear that the whole village 
proprietary body, who were Sikhs, took 


upon themselves the responsibility of paying- 


the revenue, thus showing that as a com- 
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munity they were interested in the support 
and maintenance of this institution, The 
document Ex. P-8, dated February 13, 
1857, establishes this fact. 

Brahm Das, chela of Narain Das, was 
examined when the question of muafi was 
being investigated on February 24, 1852, 
and his statement is contained in Bx. 0-9. 
He said that the lands were muaji, for the 
expenses of the gurdwara, 

Exhibit P-9 is a copy of a robkar, dated . 
April 28, 1854, from the office of the Com- 
missioner, Jullundur Division. It shows 
that the Granth Sahib was regularly read 
aloud. This was in the time of Narain 
Das. Gopal Das in 1911 (see Ex. 0-9) also 
stated during an enquiry as to the muaft 
that two copies of Guru Granth Sakib were 
always kept open in his dharamsala, while 
there is of course the admission of Gurmukh 
Das the appellant, inthe document Ex. O-1, 
already referred to. A 

It has thus been established that ever 
since the time of the British occupation the 
dharamsila has been a typical -village 
gurdwara-dharamsala, in which the Granth 
Sahib has been publicly worshipped and 
travellers fed. Prior to British rule- there 
is evidence that grants ofland and revenue 
free assignments were made by Sikhs. In 
my judgment this is sufficient to establish 
tnat the dharamsala in question was esta- 
blished for use by Sikhs for the purpose of. 
public worship and has been used for such 
worship ever since. The petition was, 
therefore, properly decided and I would 
dismiss this appeal with costs. 


. Monroe, J. -T agree. — 
N. f Appeal dismissed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 434of 1930 
Connected with Appeals Nos. 435 and 
758 of 1930 
November 23, 1932 
NraMaToLiad AND Bennet, Jde 
MUSI IMRAN -—PLAINTIFE 


APPELLANT 
VETSUS 
IBNE HASAN —Derenpant— 
RESPONDENT 
Muhammadan Liw—-Shias—Gift-—-Validity of 
gift made during marz-ul-maut—Applicability of 
doctrine of marz-ul-maut—Question of fact in each 


“Gi der the Shia Law a gift made in marz-ul-maut 4 
holds good to the extent of only one-third-of the 
donor's estate in spite of delivery of possession 
prior to his death. Khurshed Husain v., Faiyaz - 
Husain (4), relied on. 
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. A person suffering from tuberculosis in its final 
stages when hehas no hope of recovery could come 
under the conditions of marz-ul-maut, although it 
would ‘not necessarily follow that aperson in the 
earlier stages of phthisis, when he may havea very 
good hope or expectation of recovery, would come 
under that legal doctrine. It is a question of fact 
in eachcase asto whether the person was in such a 
+ condition that the doctrine of marzul-maut would 
apply. . 


` Messrs. Mukhtar Ahanad and Mansur 
Alam, for the Appellant. 


Mr. Akhtar Husain Khan, for the Res- 
pondent. 


Judgment—These are three Second 
Appeals Nos. 434, 435 and 758 of 1930, 
arising out of three cases. The pedigree of 
the family is as follows :— 


A 


E E NA EE E PENE EEE 
| | | | | 

; ai Moosi Mt. Bint Mt Mohamadi Mt Saira Mt. 

Imran, Imran, fakine, Begam. Begam. Iffat- 

tunnissa, 


, Musammat Bint Sakina was the daughter 
of-Aliali by his second wife, and his other 
-children were by his first wife. Musammat 
Bint -Sakina married Ibne Hasan, who is 
the respondent in these second appeals. 
Musammat Bint Sakina died on June 9, 
. 1925. On June 5, 1925, she executed a deed 
~“. of relinquishment of her dower, which 
amounted’ to Rs. 25,000 and on June 
6; 1925, she executed a deed of gift of all 
her immovable property in favour of her 
husband, the respondent. By these two 
documents she disposed of all her estate. 
It is the deed of gift which is in question 
in S. A. No. 758 of 1930, The question 
which has been raised in Second Appeals 
Nos. 434 and 435 of 1930 is whether this 
relinquishment of her dower, which also 
amounts to a gift, is valid, and if so, to what 
extent. It has been held by the lower Appel- 
late Court that these deeds are valid to the 
extent of one-third. The dower debt and 
the immovable property comprised the 
whole property which was possessed by 
Musammat Bint Sakina. It is found by 
the lower Appellate’ Court that she execu- 
ted these documents under the conditions 
whick amounted to marz-ul-maut,that under 
the Shia law the gifts are valid to the 
extent of one-third only. The appellants 
have challenged this finding on the ground 
that the gifts should be held under the 
Shia law to ke altogether invalid, and the 
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respondents have challenged the finding in 
cross-objection on the grounds that the con- 
ditions of marz-ul-maut are not fulfilled. 
The learned Counsel for the appellants 
relies on three rulings as follows: Fahidma 
Khanam v. Jafri Khanam (1), Amrit Bibi 
v. Mustafa Husain (2) and Husaini Begam 
v. Mohammad Mehdi (3). 


All these are cases of wills, and it has 
been laid down in the first ruling quoted 
that a Shia cannot make a valid bequest of 
all his property to one of his heirs to the 
exclusion of the other heirs, unless the heirs 
so excluded, consent to it subsequent to 
his death; but that a bequest of only one- 
third of his estate will be valid, if made to 
one of the heirs without the consent of 
the other heirs. We consider that we are 
not called upon to pronounce our opinion 
upon the validity of this particular doctrine 
of law because we consider that the present 
case is clearly distinguishable from the 
cases which have been dealt with in the 
rulings relied on by the learned Counsel for 
the appellants. The distinction lies in the 
fact that in the present case we are not 
dealing with a will which is in favour of 
one heir only. Weare dealing with a gift 
made during marz-ul-maut and the law 
on this point is contained in authorities 
other than those quoted in the rulings in 
question. The authorities on the question 
of the validity of a gift during marz-ul-maut 
by a Shia have been very ably considered 
in a judgment by the late. Rafiq, J., in a 
Division Bench case of this Court reported 
as Khurshed Husain v. Faiyaz Husain (4). 
It is tobe noted that there was no question 
raised that the gift was altogether invalid. 
On p. 433* it is stated: 


“One group of eminent Shia doctors would main- 
tain the gift in respect of the whole of the donor's 
estate while the other equally high in learning and 
authority would have it that a gift made in marz-ul- 
maut is valid to the extent of one-third only of the 
estate of the donor in spite of the delivery of posses- 
sion prior to his death.” 


After considering the authorities at length 
the learned Judges came to the conclusion 
that under the Shia Law a gift made in 
marz-ul-maut holds good to the extent of only 


(1) 30 A 153; A W N 1908, 55. 
(2) 77 Ind. Oas, 66; AIR 1924 All. 20; 46 A 28; 21 
A LJ 750 


(3) 100 Ind, Gas, 673; A IR 1927 All,340;49 A 
547; 25 A L J 382 


. (4) 23 Ind. Cas, 253; A IR 4 All 6; 36 A289; 
LA LJAN, 


“Page of 12 A, lu..J.— [Hd] 
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one-third of donor's estate in spite of deli- 
very of possession prior to his death. We 
consider that this authority is conclusive 
on the point, and accordingly we dismiss 
these appeals with costs. We now turn 
to consider the cross-objections. In one 
of these appeals, S. A. No. 434 of 1930, the 
learned lower Court dealt with the ques- 
tion, of maré-ul~maut somewhat briefly and 
referred to his judgment in Suit No. 366 
of 1928. That judgment is contained in 
the record of 8, A. No. 758 of 1930. The judg- 
ment sets forth the conditions under which 
the doctrine of marz-ul-maut applies as 
follows: 

“Its chief ingredients are (1) that the illness must 
be the immediate cause of death; (2) there must be 
an apprehension of deathin the mind of the donor; 
and (3) that physical weakness must be so great that 
the persons may be incapable of pursuing their 
ordinary avocations.”’ 

_ Itis undoubted that the first two condi- 
flons are necessary for the doctrine of 
mare-ul-maut to apply. Two questions have 
been argued by the learned Counsel for 
the respondents before us. The first point 
which was argued was that a person suffer- 
ing from “consumption” cannot be said to 
act undersmare-ul-maut, In the present 
case the lower Appellate Court states that 
the donor was suffering from galloping 
phthisis. We were not shown any authority 
for the proposition that tuberculosis can 
never amount to marz-ul-maut. We are of 
opinion that a person suffering from tuber- 
culosis in its final stages when he has no 
hope of recovery could come under the 
conditions of marz-ul-maut, although it 
would not necessarily follow that a person in 
the earlier stages of phthisis when he may 
have a very good hope or expectation of 
recovery, would come under that legal 
doctrine. It is a question of fact in each 
case as to whether the person was in sucha 
condition - that the doctrine of marz-ul-maut 
would apply. What we have to see is 
whether there is such a finding in the 
present case that the doctrine would: apply. 
The finding of the lower Appellate Court 
is that the doctor stated that the patient 
was hopelessly weak, that she could not sit 
up without somebody's help, and that she 
died four or five days after the execution 
of the gift, and that she died from gallop- 
ing phthisis. This medical evidence of 
Hakim Bashir Ahmad was accepted by the 
lower Appellate Court. So far as his evi- 
dence goes, it does establish that the illness 
was the immediate cause of death. On 
the point as to whether there was. an 
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apprehension of death in the mind ot tha 
donor, the lower Appellate Court has, by an 
apparent oversight not made any definite 
finding. But we find from the judgment of 
the learned Munsif inS. A. No. 434 of 1930 
of the paper book, p. 11, the following 
finding: . i ; 
“Hakim Bashir Ahmad admittedly treated her las 
This Hakim was for some time in the service of th 
late Rafique, J. He states that Musammat Sakina 
was not in a sound state of mind five or six days 


before her death, and that she was suffering from 
tuberculosis and was in the last stage of the illness, 


and that she definitely told him that she would not ' 


survive, and that she could not even sit up -without 


the help of others.” 


We consider that the learned lower Ap- 
pellate Court intended to “uphold this find- 
ing of the court of first instance.. In any 
case it is open to this court in second appeal 
to come to a finding of fact on ‘any 
point on which a finding is necessary and on 
which the lower Appellate Court has omitted 
to come to a finding. The learned Counsel 
for the respondent was invited to lay- be- 
fore us the evidence of the witness- in 
question, Hakim Bashir Ahmad, to show if 
he could, that the finding of the Munsif in 
regard to the evidence of this witness was 
incorrect, but the learned Counsel would 
not accept this suggestion. Accordingly we 
find that the second condition was fulfilled 
and that there was an apprehension of 
death in the mind of the donor. 


The con+. 


ditions therefore for the execution of a gift : 


in mara-ul-maut existed in the present case. 
We consider that the finding of the lower 
Appellate Court was correct. Accordingly 
we dismiss the cross-objection in these 
three appeals with costs. 

N. Appeals dismissed. 


PESHAWAR JUDICIAL COMMIS 
SIONER’S COURT ' ~ 
First Civil Appeal No. 71-38 of 1933 
November 17,1983 . | 
. MipDLETON, J.O. . 
TIKAYA RAM ~JUoGMENT-DEBTOR 
| —APPELLANT ` s 

. versus Ea Ni 

GHANSHAM DAS AND OTHERS 

— RESPONDENTS ng 
Decree ~Mere declaratory decree and hence not capable 
of execution—Insertion of clause that recovery. in 
future tobe made by  execution—Whether changes 
nature of decree --Civil Procedure Code (Act V of 
1908), 8. 100—Question of law apparent on face of 
record but not mentioned in. grounds of ‘appeal— 


= 


mentioned in the written memorandum of 


838 
Whether can be decided by Appellate.Court—Pre- 
sumption as to proceedings of a court. h 

Where a decree is merely declaratory in nature 
and, therefore, cannot be executed, the mere inser- 
tion of a clause that recovery can in future be made 
by execution cannot change its nature. Banumal 
v. Paras Ram (2), referred to. 

A question of law apparent on the record may 
be decided by the Appellate Court even if it has 
not been dealt with in the order under appeal nor 
appeal. 

‘The -normal presumption is that the proceedings 
‘of a court are conducted regularly in accordance 
with law. 


- F. ©. A. from an order of the Senior 
Sub-Judge, D. I. Khan, dated January 6, 
1933. 


. KaziMir Ahmad Khan, K. S, for the 
Appellant. 

Mr. Diwan Chand, R. B., for the Res- 
pondents, 


Judgment.—On May 7, 1930, a decree 
was granted in favour of the respondents 
in terms of an award of arbitrators which 
had been made out of court. The terms 
of the award were copied out on the back 
of the decree sheet. The award stated that 
the present appellant owed certain sums to 
the respondents and determined the amount 
owing upon the date of the award as being 
Rs. 6,844-13-6 and it declared that certain 
property belonging to the appellant 
would be consideredas mortgaged with 
possession to the respondents, but 
that the appellant should continue to occupy 
that property on payment of Rs. 42-13 p.m. 
as rent. The period of the mortgage was 
fixed at 2 years and it was specifically noted 


- that the rent and also the mortgage sum 


after that period should be realised by exe- 
cution. The respondents decree-holders 
applied for execution on April 2, 1933 and 
the judgment-debtor entered various objec- 
tions, amongst them being that the decree 
was declaratory and not executable. The 
objections weré rejected by order of the 
executing Court dated June J, 1933, against 
which the judgment debtor has preferred 
the present appeal, 

The allegation that the decree was dec- 
laratory and incapable of execation by 
reasom thereof, was not entered in the 
grounds of appeal, nor was it dealt with 
specifically in the order under appeal, 
but i, was raised at the preliminary hear- 
ingand has been argued at length before 
me. In connection with this point the 
appellant relies upon a judgment of the 
Bench of this court dated July 18, 1933, in 
Civil Appeal No, 40-2 of 1933, Hukamchand 
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v. Lorinda Ram (1). In that case 
execulionhad been taken out in respect of 
a decree based on an award of a very similar 
nature. There too the award determined 
the amount due from the judgment-debtor 
and declared that certain property should 
be mortgaged for a specific term. The 
only difference between the award now 
under consideration is thatin it there is 
the additional clause that the rent and the 
mortgage sum shall be realized by execu- 
tion. The judgment of the Bench of this 
court referred to above after citing a ruling 
of the Lahore High Court in Banumal v. 
Paras Ram, 120 Ind. Cas.597 (2) proceeded 
as follows :— 

“In this case too, tha defendant has defaulted 
paymentand tbe recovery of the mortgage money 
is sought by execution of the decree. Neither the. 
award uor the decree which incorporated it gave 
any direction for recovery of the amount by the 
plaintif from the defendant It simply declared that 
for this amount certain property of the defendant 
was toremain in mortgage with the plaintif for 
a period of 14 years There was no immediate 
order passed for recovery of the amount” 


In view of these features of the decree 
the „Bench held that it was one merely 
declaratory of the rights and obligations 
of the parties and was not capable of 
enforcement in execution proceedings. In 
every respect these remarks can be applied 
to the present decree with the exception 
that there was a direction that the amcunt 
could be recovered by execution. There 
was, however no immediate order for 
recovery of any amount. Wherea decree 
is merely declaratoryin nature and, there- 
fore, cannot beexecuted, the mere insertion 
of aclause that recovery can in future be 
made by execution cannot change its 
nature. I, therefore, find that in the 
present case the award and the decree 
based upon it were declaratory. By them 
the amount due from one party to the 
other was determined and in satisfaction 
ofthat amount certain property was declar- 
ed to be under mortgage. 

Learned Counsel for the respondents has 
argued that this is a point which should 
not be considered in appeal. It was raised 
in the original objections : it was not dealt 
within the order under appeal, and was 
not mentioned in the written memorandum 
of appeal. It was, however, raised at the 
preliminary hearing of the appeal and was 
noted at the time notice was issued to the 
respondenis and has not taken the res_ 


(1) 146 Ind. Oas. 1094; A IR 1933 Pesh. 83; 6 R 
Pesh, 24. 


Ae 120 Ind. Cas. 597; 30 P L R 701; Ind. Rul. (1930) 
Lah, 101; A I R 1930 Lah, 110, 
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pondents by surprise. It is moreover a 
question of law apparent on the face of the 
record and, therefore, must be decided by 
this court. - 

In view of my decision on this point other 
‘points raised in appeal need not be con- 
sidered. Suffice it to say that the conten- 
tion that no notice was served upon the 
appellant before the decree was ‘recorded 
and the allegation that Counsel who nomi- 
nally appeared on his behalf was not 
authorized to do so are points negatived 
by the normal presumption that the pro- 
ceedings of acourt are conducted regularly 
in ‘accordance with law, a presumption 
which has not been rebutted by any 
evidence whatsoever. 

For the reasons recorded on the main 
point I accept the appeal and set aside 
the order of the executing court dated 
June 1, 1933. Parties to bear their own 
costs throughout. 

N. Appeal accepted. 


ane memea mae 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application Nc, 330-B 
of 1931 
July 21, 1932 
Nirocr, A. J.C. 
LAXMINARAYAN—ApeLicaNT 
versus 
NIYAMAT MASJID—NON-APPLICANT 
Provincial Small Cause Courts Act (IX of 1887), 
s. 15, Sch, II, Arts.4, 8—Suit for ground rent of 
site situated in town ~Land neither revenue paying 
nor agricultural land—Cognizability in Small Cause 
Court—-Absence of contract—Jurisdiction of court 


to award damages. g 

A suit for ground rent of a site situated in a 
-town which is neither revenue paying nor agricul- 
tural lend, is cognizable in the Small Oause Court, 
Even when there is no contract, the Small Osuse 
Court has jurisdiction to award damages for use 
and occupation of such lands. Umachurn v. Bijari 
Bewah (1), distingnished: Vira Pillai v, Rangasami 
Pillai (2), and Gajjar v. Sardul Singh (3), referred 


0. 

C. R. A. from the judgment of Small 
Cause Court Judge, Ellichpur, dated Novem- 
ber 12, 1931. 

Order.- Mr. J. P. Dwivedi, Pleader for 
the applicant heard. [t is argued that 
the Small Cause Court had no jurisdiction 
to try the suit as it involved a dispute 
relating to ground rent. Reliance 1s 
placed on Umachurn v. Bijari Bewah (1). 
This case has no application as the land 
in respect of which rent was claimed, 
was homestead land, i.e., agricultural land, 

A41) 15 0 174. ia a 5 
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In the present case the site is situated 
in a town and was neither revenue paying 
nor agricultural land. The plaintiff claim- 
ed the rent for use and occupation of the 
land as a licensor under a contract between 
the parties. Even in the absence of any 
contract, it has been held that the Small 
Oause Court has jurisdiction to award 
damages for use and occupation of such 
lands: See Vira Pillai v. Rangasami Pillai 
(2), and Gajjar v. Sardul singh (3). Such 
suits are not excepted from the jurisdic- 
tion of the Small Cause Court. 

It is further urged that the contract 
to pay rent is not proved. No doubt 


“there is some discrepancy in the: evidence 
“but there is evidence, however slight, to 


sustain the finding of the lower Court. 
The finding is not unreasonable or per- 
verse, The application is, therefore, dis- 
missed. 

N. ` Application dismissed. 

(2) 22M 49, - 

(3) 78 Ind. Cas, 353; A.I. R 1925 Lah. 196. | 


MADRAS HIGH COURT 
Second Civil Appeal No. 261 of 1929. 
April 18, 1933. 
VENKA'ASUBBA Rao, J. 
GOVINDASAMY KOUNDAN 
AND OTHERS— DEFENDANTS — 

APPELLANTS 
“ versus 
KANDASAMY KOUNDAN AND ANOTHER 
ASSIGN EE— PLAINTIFFS — 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r 6—Mortgage of several items—One of them 
transferred by mortgagor as free from incumbrance— 
Mortgage decree without impleading transferee + 
Mortgagee'’s right to apply for personal decree 
before selling transferred item. 

There is no ioflexible rule of law that a mort- 
gagee should first bring to sale all the mortgaged 
items 

Where four items were mortgaged and the 
mortgazor subsequently transferred one of those 
items representing that it was free from incum- 
brance and the mortgagee obtained a decree for sale 
without impleading the purchaser as a party: 

Held, that-in the circumstances of the case the 
mortgagee was entitled to apply for a personal 
decree without bringing the fourth item also tu 
sale, Periyaswami Kone v Muthia Chettiar (1) and 
Arunachala Velan v. Venkatarama Ayyar (2), re- 
ferred to. . 4 

Appeal against the decree of the Court 
of the Subordinate Judge, Dindigul, in 
A. S. No. 18 of 1928 (M. P. No. 118 of 1924, 
in O. S. No. 208 of 1914, District Munsif's 


Court, Palni). : 
Judgment.—The mortgagee obtained a 
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decree for sale of four items of property. He 
first brought to sale three of them and 
now applies for a personal decree. This 
is resisted by the mortgagor onthe ground 
that the mortgagee is bound to exhaust 
‘his remedy in the first instance against the 
properties mortgaged. The question is: Is 
there any inflexible rule that the mort- 

gagee should first bring to sale all the 
“mortgaged items? In this case subsequent 
to the mortgage, the fourth item was sold 
by the mortgagor to a third party, who 
by some omission has not been impleaded 
as a party tothe suit. Further the mort- 
gagor in conveying the fourth item to the 
aforesaid third party made a representa- 
tion to him that it was free from encum- 
brance. 
in the circumstances to insist that the 
mortgagee should proceed against the 
fourth item? In’other words, is there any rule 
of Jaw which compels the court to permit 
the mortgagor to take advantage of, his 
own wrong? In my opinion the lower 
Court’s view thatin the circumstances the 
mortgagee can ask for a personal decree 
without selling the fourth item, is perfectly 
correct. The view Iam taking is not in- 
consistent with  Periyaswami Kone v. 
Muthia Chettiar (1) and Arunachala Velan 
v. Venkatarama Ayyar (2), and on the 
contrary they support my view. 

I may also point out that Mr. Muthu- 
swami Ayyar, the learned Counsel for the 
respondent, undertakes not to proceed 
against the fourth item in the hands of the 
third party purchaser referred to above. 

Inthe result, the second appeal is dis- 
missed with costs. | 

N. Appeal dismissed. 
Ẹ (1) 23Ind, Cas. 515: 38M 677; 15M 


L T232. 
(2) 51 lnd. Cas. 84; 33 M L J93; 9L W 538; 26 
MLT 192. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1645 of 1931 
May 2, 1933 
NIAMATULLAH AND RACHHPAL SINGH, JJ. 
Musammat KHATUN FATIMA — 
PLAINTIFF—APPELLANT 


VETSUS 
SHIB SINGH AND OTHERS ~ Derenpants— 
è RESPONDENTS. 

Transfer of Property Act (IV of 1882), 3, 4l— 
Applicability—Transferee accepting hypothecation 
relying on entry in favour of transferor in revenue 
papers—Protection, if afforded to tranaferee— Duty 
of transferee in such cases. 

Section 41, Transfer of 


Property Act, does not 
apply toacase where the 


transferee accepts & 
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hypothecation of ashare in a village relying on the 
entry in favour of the transferor in the revenue 
papers. Section 41 makes it incumbent on the 
transferee to take reasonable care to ascertain that 
the transferor had power to make the transfer and 
to act in good faith. The first step which the trans-, 
feree ig expected to take is to search the registration 
office to ascertain what transfers, ifany, had been 
made by the -transferor. If be does so he 
might discover a mortgage and taking such 
knowledge asthe starting point every prudent man 
would follow up by further inquiries as to 
when the mortgage was enforced, how much of the 
mortgaged property was sold and to whom. [p. 841, 


S. 0. A. from a decision of the Addi- 
tional Subordinate Judge, Aligarh, dated 
September 15, 1931. : 


Mr. A. M. Khwaja, for the Appellant. 
Mr. Panna Lal, for the Respondents. 
Judgment.—This is a plaintiff's appeal 
and arises out of a suit for declaration 
that a certain share of 5 biswas odd in 
village Mabuishora, Mohal Abdur Rahman 
in District Etah, is not liable to be sold 
in’execution of a mortgage decree obtained 
by defendants No.1 to 3. Both the courts 
below have dismissed the suit. : 
The share in dispute belonged to one 
Abdur Rahman, who owned a much longer 
share, namely 2 biswas and 174 biswansis 
in the aforesaid village. He mortgaged 
1 biswa 10 biswansis of his share to Baldeo 
Prasad. The remaining, 1 biswa 74 biswansis 
is not in dispute. It is common ground 
that the share which is in dispute inthe 
present litigation is included in the 1 
biswa and 10 biswansis share which had 
been mortgaged to Baldeo. In the settle- 
ment of 1308, Fasli 2 biswas, 17} biswansis 
share was made a separate mohal of 20 
biswas and thel biswa 10 biswansis share 
mortgaged to Baldeo, consequently be- 
came 10 biswa 8 biswansis, and 14 kach- 
wansis. In 1909 the sons of Baldeo sued 
on their mortgage and had the mortgaged 
property sold in execution of their decree. 
The sale of only 10 biswas was enough 
for satisfaction of the decree. The remain- 
ing 8 biswansi and 14 kachwansi share was 
saved. The plaintiff was declared to be 
the purchaser of the aforesaid 10 biswas 
for a sum of Rs. 2,638-3-0. By some 
mistake the sale certificate mentioned 
only 1 biswa as the property sold to the 
plaintiff. The mistake was not detected at 
the time, probably because 10 biswas were 
roughly’ taken to be equivalent to 1 biswa 
as it was before 1308 Fasli; and which 
was supposed to have been mentioned in 
the sale certificate. j 
Mutation of names- was effected in 


1934 


favour of the plaintiff only in respect of 
one biswa. The remaining 9 biswas con- 
tinued to be recorded in the name of 
Abdur Rahman or his representatives in 
interest. By a deed, dated June 28, 
1917, Abdur Rahman sold plot No. 124 
measuring 14 bighas 10 biswas to the 
contesting defendants. The sale deed 
contained an indemnity clause and a 
collateral security under which Abdur 
Rahman hypothecated a 6 biswas share 
for satisfaction of the vendee’s claim, in 
case they were deprived of possession of 
the property conveyed in the sale deed. 
The vendees were ejected from plot No. 
124 atthe instance of some other persons. 
Accordingly they sued for recovery of 
compensation by sale of the 6 biswas hy- 
pothecated to them as a collateral security, 
The plaintiff was a party to that suit and 
objected to sale of 5 biswas18 biswansis, 
18 kachwansi, and 5 nanwansis now in 
dispute, which could come out only out 
of the 10 biswas which she had purchased 
at the auction. The court refused to ad- 
judicate on her claim in that suit and 
passed a decree for sale in favour of the 
contesting respondenis. The plaintiff then 
brought the suit, which has given rise 
to this appeal. Both the courts below have 
found that the plaintiff purchased 10 
biswas, a fact which was apparent from 
sale proclamation, list of bids etc., and 
that it was by mistake that the sale 
certificate mentioned only 1 biswa. A plea 
of limitation raised by the defendants was 
also over-ruled. They however held that 
the defendants were protected by s. 41, 
Transfer of Property Act, being bona 
fide transferees for consideration. On 
that finding the plaintiff's suit was dismis- 
sed. The lower Appellate Court has observed 
on this point as follows :— 

“A vendee is not expected to examine the record 
relating to sale with the view of finding out defects 
in the sale certificate,for he would be guided by 
the presumption that the sale certificate was cor- 
rectly passed,” 

The learned - Subordinate Judge also 
observed that the defendants “as trans- 
ferees are expected to exercise ordinary 
and prudent care in making inquiry about 
the title of the vendor”. j 

In our opinion the learned Subordinate 
Judge has placed before himself too low 
a standard of prudence for an intending 
transferee under a private treaty. Section 
41 makes it incumbent on the transferee 
to take reasonable care to ascertain that 
the transferor had power to make the transfer 
and to act in good faith, It is- obvious 
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that the fitst step which. the transferee 
is expected to take isto search the regis- 
tration office to ascertain what transfers, 
if any, had been made by the transferor. 
If the contesting defendants had done 
so before accepting a hypothecation of the 
share in dispute from Abdur Rahman, 
they would have easily discovered 
what he had mortgaged to Baldeo as‘ far 
back as 1894. He was also expected to 
know that the mortgaged share became’ 
10 biswas and odd in 1308 Fasli. He 
would naturally have been put to an 
enquiry as to how much of the mortgaged 
property had been sold; one of the de- 
fendants Sardar Singh, admits in his-evi- 
dence that the only enquiry he made was 
that he asked the patwari as to how 


‘much had been sold to the plaintiff. He 


did not inspect even the sale certificate 
and cannot contend that he relied on it. 
The fact that Abdur Rahman's 


name 
stood recorded in the skhewat and 
the defendants accepted the entry as 


correct cannot afford protection under s. 
41, Transfer of Property Act. In a case 
like this, knowledge of the contenta of the 
registered mortgage deed in favour of 
Baldeo should be imputed to the defen- 
dants, and taking such knowledge as the 
starting point every prudent man would 
follow it up by further enquiries as to 
when the mortgage was enforced, how much 
of the mortgaged property was sold and 
to whom. For ascertaining these 
facts every prudent man is expected to 
inspect the record of the mortgage suit 
and the sale proceedings. ‘If the defen- 
dants had done so they would have dis- 
covered from the proclamation of sale 
and the list of bids that 10 biswas had 
been sold to the plaintiff and not 1 biswa 
as recorded in the sale certificate. In these 
circumstances we are clearly of opinion 
that s. 41, Transfer of Property Act, does 
not apply to the case. 

The plaintiff is, therefore, entitled toa 
decree for declaration, as prayed for. The 
appeal is allowed and the plaintiff's suit is 
decreed with costsin all courts. 


N. h l Appeal allowed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
1 COURT 
Civil Revision No. 260. B of 1932 
June 23, 1933 
SUBHEDAR, A.J, C. 
KASHIRAO GONDAJI-—APPLICANT 
ee VETSUS 
ZABU PANDU—Non-Apenicant. 

Transfer of Property Act (IV of 1882), ss. & (c), 
55 (21-—-Express warranty in addition to implied 
warranty of title—Loss of land by vendee in litigation 
with third party--Vendor's duty to make good 
the loss—Vendor cognizant of litigation — Duty to 
suggest proper pleas to vendee—Damages. 

Where over and above the implied warranty 
under s. 55 (2), Transfer ofProperty Act,an 
express warranty of title was given by the vendor 
to the vendee, the vendor is responsible 
in law to make good the loss which accrued to the 
vendee when he lost half the land in the litigation 
with another. Where the vendor is fully cognisant 
of the litigation in respect of the title tc the property 
sold which his own brother started against the 
vendee, it is the duty of the vendor to suggest to the 
vendee to put forward proper pleas which the vendee 
failed to take. Under such circumstances, it is not 
open to the vendor to say that the vendee’s conduct 
in not raising proper pleas disentitled him to claim 
damages, or at any rate to claim the costs of the 
suit for damages brought against the vendor by the 
vendee f | 

Mr. S. B. Gokhale, for the Applicant. 

Messrs. M. B. Kinkhede and N. K. Moha- 
gaonkar, for the Non-Applicant. 

Order.—The facts of the case oub of 
which this revision-arises have been stated 
by me in my order of reference to the 
Full Bench in Kashirao v. Zabu (1), which 
arose out of this very case and need not, 
therefore, be repeated here. After the 
point of limitation was decided in favour 
of the plaintiffs the case was sent down to 
the lower Court for decision on merits. 
The questions for decision after the remand 
were: 

(1) The quantum of damages to which 
the plaintiffs were entitled on account of 
the loss of 4 acres out of the land pur- 
chased ; and (2) whether the defendant was 
responsible for those damages to the plain- 
tiffs, 


The lower Court found on the first point 
that Rs. 678, would be the proper measure 
of damages but the learned Judge dismissed 
the suit on the ground that the defendant 
was not at all responsible for those damages 
to the plaintiffs. The grounds stated, for 
this decision are not at all intelligible and 
the learned Judge seems to have wholly mis- 
understood the plaintiffs’ cause of action. 
~ On the uncontroverted allegations in the 
plaint there was a distinct representation 

(1) 136 Ind. Gas, 225; A I R 1932 Nag. 523; 28 N LR 
31; 14 N L J 125; Ind Rul (1932) Nag. 17 (FB). 
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by the defendant that in the 8 acres that 
he purported to sel on behalf of himself 
and his younger brother Shanker, the third 
brother Amrita had no interest whatsoever. 
There was thus over and above the implied 
warranty under s. 59 (2), Transfer of Pro- 
perty Act, an express warranty of title given 
by the defendant to the plaintiffs. The 
result of the subsequent litigation which 
Amrita had with the plaintiffs clearly shows 
that the plaintif’s representation on the 
point of title was false. It follows then that 
the defendant is responsible in law to make ` 
good the loss which admittedly accrued to 
the plaintiffs when he lost half the land in 
Amrita’s litigation with him. 

Tt was urged on behalf of the defendant 
non-applicant that the plaintiffs’ conduct in 
not raising proper pleas in Civil Suit 
No. 785 of 1924 and in not claiming general 
partition between the brothers and themselves 
disentitles them from claiming any damages 
from the defendant or at any rate the costs of 
the present suit. But the defendant himself 
must be fully cognisant of the litigation thai 
his own brother had started against the 
plaintiffs, and it was his duly to have 
suggested to the plaintiffs to put forward 
proper pleas which he says the plaintiffs 
failed to take in that litigation. On the 
facts found then the plaintiffs are clearly 
entitled to receive from the defendants 
Rs. 678 with all costs. The decree of the 
lower court is set aside and the plaintiffs’ 
claim for Rs. 678 and- costs in both the 
couris is decreed against the defendant. 

N. Decree set aside, 


PATNA HIGHCOURT 
Appeal from Original Order No. 179 of 
` J931 : 
August 18, 1933 
Macparsson AND AGARWALA, JJ, 
JAGARNATH SAHU - APPELLANT 
Versus 


BENI PRASAD—RESPONDENT 

Provincial Insolvency Act (V of 1920), 3. 84 (J) 
cl. (a), proviso—A pplication for adjudication as 
insolvent by debtor—Court, if bound to accept debtor's 
stalement—Prima facie proof of inability to pay— 
Necessity of. ~ ee 

Where an application for adjudication as ingol- 
vent is made before adjudicating an applicant to be 
an insolvent the court is required to be satisfied 
that he is not in a position infact to pay his debts. 
The court is not bound to accept the statement of 
the petitioner, butis required to' investigate the 
facts foritself, The duty of the court is to be 
satisfied prima facie, that is, after following the 
necessary procedure and making the necessary 
investigation to come to a conclusion that the 
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statement by the debtor is true. Ganeshi Lal 
Sarawji v. Sanehi Ram (1) and Narayan Mistri v. 
Ram Das (2), relied on. 


A. from an order of the Judicial C'om- 
missioner of Ranchi dated July 16, 1931. 

Messrs. Rai Gurusaran Prasad and Ragho 
Saran, for the Appellant. 

Messrs. Naqui Imam and S. 8. Rakshit, 
forthe Respondents. 

Agarwala; J—The appellant applied 
to the Judicial Commissioner of Chota 
Nagpur to be declared an insolvent, stating 
his debts to be Rs. 13,000 and his assets 
tobe Rs. 1,645. He attributed his losses 
tothe failure of a cloth business which he 
had had at Haidarnagar in the years 1333 
and 1334 Fs. The learned Judicial Com- 
missioner rejected the application not 
being satisfied that the applicant was un- 
able to pay hisdebts. It was admitted by 
the applicant that the value of the stock 
in the shop at Haidarnagar was Rs. 10,000 
and that the whole of thisstock was disposed 
of before the business was closed down. 
The only explanation given with regard to 
what has been done with the money 
realized from the sale of the stock is that 
a considerable. portion was spent in 
medical treatment. In support of this he 
has filed a number of medical prescrip- 
tions and reports as to the state of his 
health. While it appears that since 1926 the 
applicant has been subject to attacks of 
asthma, there doesnot seem to be any 
reason tosupposs that any very consider- 
able sum has been spent in the treatment 
ofthis disease. The applicant has failed 
to: convince both the Judicial Commissioner 
of Chota Nagpur and this court that he 
had insufficient means to pay his debts. 

It was suggested that, when a person 
files an application m insolvency, the 
onus of showing that heisin a position to 
pay his debts hes on the person asserting 
it. That view, however, is clearly unsus- 
tainable in view of the provisions of the 
provisoto clause (a} of sub-s, (1) of s. 24 of 
the Provincial Insolvency Act. Before 
adjudicating an applicant to be an insolvent 
the court isrequired to be satisfied that 
he is not ina position in fact to pay his 
debts. As was pointed out by this court in 
Ganesht Lal Sarawgi v. Sanehi Ram (1), 
the court is not bound to accept the state- 
ment of the petitioner, but is required 
to investigate the facts for ilself. The 
tendency of courts administering the 
Insolvency Act to believe thatthe hearing 
of a petition is more or lessa formal matter 

(Li 141 Ind. Oas. 223; 12 Pat, 107; 13P LT 714 
A IR 1933 Pat, 43; Ind. Rul, (1933) Pat, 58, 
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and that if the petition is, as it were, 
merely verified by the evidence of the 
debtor, the court is bound to accede to the 
petition, was deprecated; and it was point- 
ed out that the duty of the court is to be 
Satisfied prima facie, thatis after following 
the necesssary procedure and making the 
necessary investigation to come to a con- 
clusion. that the statement by the debtor is 
true. Similarly in Narayan Mistri v. 
Ram Das (2), my learned brother ob- 
served: 

“To my mindthat proviso namely, the proviso 
already referred to ought not to be interpreted 
in such a way as to reduce the requirements of the 
most salutary new provision that the debtor must 
prove his inability to pay his debts, to a mere 
assertion ornominal proof. The least that is required 
of him issuch proof as to satisfy the court that there 
are prima facie grounds for believing his plea of 
inability to pay hia debts”. N 

The applicant having failed so to satisfy 
the court of his inability to pay his debts 


this appeal must be dismissed with 
costs. 
Macpherson, J.—I agree. 
Appeal dismissed. 


(2) 11! Ind. Oas, 647; 7 Pat. 771; 9 PL T 444;A 
IR 1928 Pat, 477. 


LAHORE HIGH COURT 
Second Oivil Appeal No. 1050 of 1929 
January 25, 1933 
BHIDE, J. 

KARAM SINGH ann ANOTAER— 

— PLAINTIFFS — APPELLANTS 
versus 
NARAIN AND ANOTHER — DEFENDANTS — 
RESPONDENTS 

Power of attorney—'Sakhta pardakhta’, significance 
of—Whether covers authority to file appeal—Inten- 
tion of parties, 

Where a power of attorney given toa mukhtar 
by the plaintifis stated that they would be bound 
by all acts performed (sakhia pardakhta) by ihe 
mukhtar : 

Held, that the words ‘sakhta pardakta’ referred 
to acts done in the course of the suit only and 
that he was not authorised to file an appeal from the 
suit. 

16 would be unsafe to extend the scope of the 
power in such cases without any clear indication 
of the intention of the parties in the document itself, 


S.C. A from the decree of the District 
Judge, Jullundur, dated February 1, 1929, 
affirming that of the Subordinate Judge, 
First Class, Jullundur, dated May 19, 
1928. ‘ 4 

Dr. Nand Lal, for the Appellants. 


Judgment. — The plaintiffs’ suit having 
been dismissed their mukhtar preferred 
an appeal, but the appeal was dismissed 
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on the ground that the power of attorney 
did not authorise the mukhtar to file an 
appeal. The plaintiffs have now preferred 
a second appeal. 

The learned Counsel for the appellants 
concedes that the power ‘of attorney did 
not expressly authorise the mukhtar to 
file the appeal, but urged that the terms 
were wide enough to cover an appeal, 
inasmuch as the plaintifis said therein 
they would be bound by all acts performed 
(sakhta pardakhta) by the mukhtar. The 
learned Counsel refers to Dayal v. Hirde 
Ram (1), and Bishen Singh v. Karam Ilahi 
(2), in support of this contention. But in 
those cases the power of attorney contained 
an expression to the effect that the agent was 
authorised to take all proceedings con- 
nected with the litigation. In the present 
case there are no such expressions and 
those cases are thus clearly distinguish- 
able. The words ‘sakhta pardakta' on 
which the learned Counsel lays stress 
appear to me from the context to refer 
to.acts done in the course of the suit 
only. 

The learned Counsel next referred to 
certain cases dealing with power of 
attorney given to: pleaders, but they turn 
largely on the special provisions of O. III, 
r. 4, Civil {Procedure Code, and are not 
helpful in this case. 

It is true that for certain purposes the 
word ‘suit’ has been held to include an 
appeal. But in the present instance, we 
have to ascertain the intention of the 
parties and for that purpose we must 
consider the meaning of the words as 
usually understood by litigants. It would 
be obviously unsafe to extend the scope 
of the power in such cases without any 
clear indication of the intention of the 
parties in the document itself. In the 
present instance, there seems to me nothing 
in the language of the document to justify 
the conclusion that the plaintiffs intended 
to authorise the mukhtar to file an 
appeal. 


It may be noted in the end that the 
learned Counsel who appeared before the 
learned District Judge admitted that the 
power of attorney did not authorise the 
mukhtar to file an appeal. The learned 
Counsel for the appellants urged that this 
was. onlyean admission of Counsel on a 
point of law and is not binding. But the 


(1) £9 Ind. Cas, 815; 80P W R 1915; 153 PLR 
1915 


(2) 132 Ind. Oas. 895; 32 P. L BR. 7; Ind, Rul. (1931) 
Lah. 719, : 
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admission can be looked upon as an 
admission on a point of fact also. There 
is nothing on the record to show that.the 
Counsel merely meant to make an admis- 
sion on a pointof law. . 
I dismiss the appeal. No order as to 
costs as the respondents did not appear. 
N. Appeal dismissed. 
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_ ALLAHABAD HIGH COURT f 
First Civil Appeal No. 47 of 1982 . 
November 14, 1932 : 
MUKERII, A. ©, J., AND RACHHPAL SinGu, J.» 
-RAJENDRA BEHARI LAL—Appiioant 
VETSUS 
- Babu GULZARI LAL AND OTHERS— 
OPPOSITE PARTIES 9 

Civil Procedure Code Act V of 1908), O. XXI, 
rr. h, 6?—Proclamation by beat of drum —Necessity 
of—Failure to do so, if constitutes material ir- 
regularity —Substantial injury, absence of—Sale not 
to be set aside. es 

Order XXI, rr. 54 and 67, Civil Procedure Code, 
require that an impending salein execution should 
be proclaimed by beat of drums or other customary 
mod3 and omission to do so constitutes material 
irregularity. The expression ‘as nearly as may be’ 
in O., XXI, r. 67 does not make. any change in the 
pre-existing law where it is possible to proclaim by 
beat of drums, Trimbak Ranji v. Nana (1), applied. 

Where a sile was conducted without previous 
proclamation by beat of drums, but no evidence was 
adduced to show that any person was prepared to 
purchase the property for a larger value than for 
what ib was sold and was prevented from doing’ so 
because he had no information of the sle and it 
appeared that tha sale had been in contemplation for 
nearly a year and though the judgment-debtor 
stated that he had procured an offer for a higher 
sum: 

Held, that it was not possible to connect the ir- 
regularity with the loss which was essential in the 
language of the Code, aud that therefore the sale 
could not be set aside, Tasadduk Rasul Ahan v. 
Ahmad Husain (3), relied on. 

. ©. A. from an order of the Sub-Judge, 
Aligarh, dated February 16, 1932. 

Mr, Gopinath Kunzru, for the Appellant. 

Messrs. S. N. Sen, P. L. Banerji, S. B. 
Johari, Kamta Prasad, Chandra Bhan and 
Janki Prasad Saigal, for thə Opposite 
Parties. 


Judgment.—This isan appeal from an 
order, refusing to set aside the auction- 
sale held on August 20, 1931. It appears 
that a mortgage decree was made on May 
28, 1929 against a minor, Rajendra Behari 
Lal, who is the appellant before us, in 
favour of the respondenis, Gulzari Lal and 
others. 15 biswas of village Hirdamai and 
10 biswas of village Shadipur were sold, 
the former for a sum of Rs. 23,000 and the 
latter for Rs. 20,000, On September 14, 
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1931 an application was made on behalf 
of the minor by the guardian of the minor 
to set aside the sale. The grounds taken were 
so far as we are concerned in this appeal, 
that there was no proper proclamation of 
the proposed:sale in the villages and that 
the property sold: was worth over a lakh 
of rupees: The court of first instance 
found that there was no prcclamation of 
the proposed sale by beat of drums but 
the learned Judge held that it wasnot an 
irregularity in the circumstances of the 
case and he found that the irregularity 
did not result in any serious loss. He also 
found that the judgment-debtor was estop- 
‘ ped from questioning the value of the 
property as stated by the decree-holder 
ma affidavit filed when he applied for 
sale. 

It appears that the evidence on the point 
is entirely one-s‘ded and there can be no 
denying the fact that there had been no 
publication of the prcclamation of sale by 
beat of drums. The law requires that an 
impending sale should be proclaimed by 
beat of drums or other customary mode 
(see O. XXI, rr, 54 and 67). The Bombay 
High Court in Trimbak Ravji v. Nana (1) 
held that a failure to publish the sale 
proclamation by beat of drums was a mate- 
rial irregularity, and the same view was 
taken in Krishna Pershad v. Moti Chand (2). 
The learned Subordinate Judge has ex- 
pressed the. opinion that in view of the 
slight change in the language of the Code, 
the old rulings did not hold good. It ap- 
pears that in O., XXI, r. 67, the words "as 
nearly as:may be” have been added which 
did not find place in the Code of 1882, s. 289. 
In our opinion, however. this addition does 
not make any change in the law, where 
it is possible to proclaim thesale by beat of 
drums. It has heen suggested, but there 
is no evidence on the point, that the villages 
being in the zamindari of the judgment- 
debtor nobody would come forward 
undertake the beating of drums; but surely 
a beater could have been hired from some 
other village and the sale could have been 
published by beat of drums. The finding 
of fact arrived at by the court below 
stands good, namely, that there was no 
publication of the sale proclamation by beat 
of drums. 

The second point is whether the irregula- 


rity has resulted in any loss to the judgment- 

(1) 10 B 504, 

(2) 19 Ind, Cas. 296; 40 O 635; 40 I A 140;17 0 W 
N €37; (1913) M W N 487;11 ALJ 517; 170 L J 573; 
5 Poin. L R515; 14 M LT 37; 26 M LJ 140 
(PO). 
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debtor. The evidence on this point is again 
one-sided and consists of the statements 
of the two patwaris:of thetwo villages. 
It does appear that the properties recorded 
are recorded as fetching large profits. The 
land revenue of 15 biswas of Hirdamai is 
Rs. 1,358 and the land revenue of 10 biswas 
of Shadipur is Rs. 1,416, The net profits 
deposed to by the patwari for Hirdamai is 
Rs. 2,500 for15 biswasand for 10 biswasof 
Shadipur the net profits are Rs. 4,816. But 
it appears that all these are mere entries 
inthe papers, forwe have not got a single 
witness who may be forthcoming to swear 
that he was prepared to purchase the 
property for a larger value and was prevent- 
ed from doing so because he had no infor- 
mation of the sale. The sale had been under 
contemplation for nearly a year. One 
proclamation was issued for July 21, 1930; 
another for October 20, 1930; a third for 
December 20, 1930; a fourth for February 
21, 1931 and at last the sale took place on 
August 20, 1981. At one of the earlier 
sales one Murlidhar purchased the property 
for Rs. 40,000 but he was unable to deposit 
the purchase money and the sale did not 
take effect. The sale in question fetched 
Rs.*3,000 more. 

In his petition before the court the appel- 
lant stated that he had been able to procure 
an offer of Rs. 48,000 since the sale. This 
statement would amount to this that the 
judgment-debtor could not procure a pur- 
chaser who could offer morethan Rs. 48,000. 
Thus the difference in the price js only 
Rs. 5,000. We are, in the circumstances, 
unable to connect the irregularity withthe 
loss and this is essential under the langu- 
age of the Code and under a decision of 
their Lordships of the Privy Council in 
Tasadduk Rasul Khan v. Ahmad Husain 
(3). The result is that the appeal fails and 
is hereby dismissed with costs. 

N Appeal dismissed. 


2 066; 201 A 176, 6 Sar, 324; 17 Ind, Jur, 534 
(P 0). 


_ LAHORE HIGH COURT 
“Second Civil Appeal, No. 1121 of 1932 
December 22, 1932 
Bune, J. f 
BIRU -— PLAINTIFE — Å PPBLLANT 
| versus ii 
MULA AND oTaERS—DEFENDANTS— 
RESPONDENTS 
Civil Procedure Code(ActV of 1908), 0... XXI, * 
r. 68-—Suit for declaration under—Burden of proof 
‘to prove title and bone fides of transactions,. ° 
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In a suit for declaration under O. KAT, r.63, 
Civil Procedure Code, when a decision has been 
given against the plaintiff by an execution Court the 
burden of proof lies on the plaintiff to prove not 
only title but also the good faith of the transaction 
relied on by him. 

[Case law referred to.] 


8. C.A. from the decree of the Senior 
Subordinate Judge, Ambala, dated March 
16, 1932, affirming that of the Subordinate 
Judge, First Class, Ambala, dated January 
11, 1932. 


Mr. Tek Chand, for the Appellant. 
Mr. Shamair Chand, for the Respondents. 


Judgment.—This house in dispute in 
the present case was sold in execution ofa 
decree. The plaintiff preferred an objec- 
tion in the course of the execution proceed- 
ings alleging that the house had been gifted 
to him by his uncle Atma Ram. This 
objection was dismissed by the executing 
Court, holding that the alleged gift was 
collusive. The plaintiff then instituted 
the present suit for possession under 
O. XXI, r. 63, Civil Procedure Code, to 
prove his claim. Various issues were 
framed in the case, but the trial Court 
found that the plaintiff had failed to prove 
either his title or his possession within 12 
years and therefore, dismissed the suit. On 
appeal the learned Senior Subordinate 
Judge differed from the finding of the trial 
Court on the question of ownership and 
possession but held that the alleged gift 
was made with intent to defeat the claims of 
the creditors of the judgment-debtor and 
wasas such invalid. On this finding the 
appeal was, therefore, dismissed. From 
this decision plaintiff has preferred a 
second appeal. 

The main contention of the learned Coun- 
sel for the appellant is thatthe ground on 
which the learned Senior Subordinate 
Judge has dismissed the appeal was 


neither placed nor put inissue. It is true» 


that the. defendants in this case did. not 
specifically plead that the gift in question 
was madeto defeat the creditors, but the 
learned Counsel for the defendants urges 
that in a suit of this type under O, XXI, 
r. 63, when a -decision has been given 
against the plaintiff by an Hxecution Court 
the burdenof proof lies on the plaintiff to 
prove not pnly title but also the good faith 
of the transaction relied on by him. In 
support of this contention a number of 
authorities have been cited, including one 
by their Lordships of the Privy Council, 
namely, Mohammad Ali Mohamad v, Bismil- 
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lah Begam (1),Jamahar Kumariv. Askaran 
Baid, 30 Ind. Cas, 855 (2), Govind Atmaram 
v. Santai (3), In re Thillai Govindaswamt 
Pillai (4), Ram Chand v. Fazal Husain 
(5) and Ralla Ram v. Ayub Khan, 107 
Ind Cas 782 (6). The learned 
Counsel for the appellant did not dispute 
the correctness of the proposition.in support 
of which these authorities were cited, but 
contended that the present case is dis- 
tinguishable inasmuch as the defendants 
did not specifically plead that the transac- 
tion in dispute was fraudulent and was 
effected to. defeat the creditors. I do not 
think the contention has force. According 
to the authorities relied on by the defen- - 
dants, owing to the decision in execution 
proceedings that the gift in question was 
collusive, it wasincumbent on the plaintiff 
to prove that not only the gift had been 
duly effected in his favour but also that 
it was not collusive. It was forthe plain- 
tiff, therefore, to allege and prove these 
factsin order to get rid of the decision in 
the execution proceedings and the mere 
omission of the defendants in the circum- 
slances to plead that the gift was fraudu- 
lent cannot, I think, help him. In: my 
opinion the plaintiff has failed to establish 
one of the material facts which he had to 
prove in the present suit under O. KAT, r. 
(3, and therefore, he cannot succeed. I do 
not see any adequate ground for allowing 
the plaintiff to amend the plaint and -re- 
open the whole case at this stage. The 


execution proceedings appear to have been 


already delayed for a long time by various 
objections of this type. The gift on which 
the plaintiff relied was a gratuitous transfer 
and considering allthe circumstances, the 
learned Senior Subordinate Judge has held 
that it was made to defeat and delay the 
creditors. I see no valid ground for 
interference with the finding of fact and 
dismiss the appeal with costs. 

N. h Appeal dismissed. 

(1) 128 Ind. Oas. 647; 35 O WN 324; AT R 1980 
P O 255;7 O WN &2I; 33 Bom. L R 155; 69M L J 
341; 33L W 397; (1931) MW NI(PO). 

(2) 30 Ind. Cas. 855; 22 O L J 27, 

(3) 12 B 270. 

(4) 113 Ind, Cas 358; A I R1928 Mad. 1259. 

(5) 118 Ind. Cas 897; A IR 1929 Lah, 455; 30 P L 
R 389; Iad. Rul (1929) Lah. 817, 

(6) 107 Ind. Cas. 782, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 349 of 1932 
January 9, 1933 

OURRIE, J. . 
GOBINDA —DEFENDANT— APPELLANT 
: versus 
OHANAN SINGH - Pusintirr AND 
ANOTHER—- DEFENDANT —RESPONDENTS. 

Evidence Act (I of 1872), s. 68 proviso—Registered 
deed execution of which is not denied—Admissibili- 
ty in evidence—Proof by attesting witness, if 
necessary—Transfer of Property Act (IV of 1882), 
s. 6 (aj—Reversionary rights, alienation of—Validity 
in the Punjab- 

A registered deed the execution of which is not 
specifically denied anywhere by the defendants can 
be admitted in evidence under the proviso to s, 68, 
Evidence . Act, without calling the attesting witness 
to prove its execution 

Alienation of reversionary rights in the Punjab 
is not void asthe Transfer of Property Act is not 
in forceinthe Punjab. Naranjan Singh v. Dharam 
Singh (1), relied on. 

S. C; A. from the decree of the District 
Judge, Ambala, dated December 19, 1931, 
modifying that of the Subordinate Judge, 
aus Class, Rupar, dated August 18; 
1931. 

Sardar Harnam Singh, for the Appellant.’ 
. Mr. Fakir Chand, for the Respondents. 

Judgment.—The facts leading to the 
present second appeal may be briefly stated. 
Certain property belonging to Hari Singh 
deceased was in possession of his widow 
Musammat Daya Kaur. Dal Singh, who 
has since died without issue, was a brother 
of Hari Singh. According to the pedigree 
table Gajja. Singh, the father of Gobinda 
defendant, was a first cousin and Chanan 
Singh the plaintiff, was the son of another 
first cousin.. On June 23, 1905, a document 
was executed by Dal Singh and Gajja Singh 
who signed both on his own behalf and on 
behalf of his minor son Gobinda. This 
document recited that Dal Singh had gifted 
to Gobinda his half share in the land which 
he held jointly with Musammat Daya Kaur. 
Accordingly he and Gajja Singh, both on 
his behalf and on behalf of his son, relin- 
quished any claims that they might have 
to the property of Hari Singh then in the 
hands of Musammat Daya Kaur. This was 
done apparently to stave off litigation which 
Chanan Singh was about to bring to contest 
the gift. Subsequently it appears Musam-~ 
mat Daya Kaur made an alienation in 
favour of one Basanta which Chanan Singh 
successfully got set aside. 

Musammat Daya Kaur died on October 11, 
1930, Chanan Singh then instituted the 
present suit for the whole of the property 
left by her. The trial Court dismissed the 
puit on the ground that the transaction 
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effected by Dal Singh and Gajja Singh was 
a sale of reversionary rights and accord- 
ingly void in accordance withs. 6 (a) of the 
Transfer of Property Act. The lower Court 
also held that the deed had not been 
proved and further held that all the 
property claimed had not been proved to be 
in thehandsof Musammat Daya Kaur. On 
appeal the learned District Judge held that 
the document was admissible, that the 
transaction was not void and decreed the 
suit for whole ofthe property. 


In second appeal it has been argued that 
the learned District Judge wrongly admit- 
ted the document (Ex. P-2) as the surviv- 
ing attesting witness had not been pro- 
duced. As the learned District Judge 
remarks the deed is a registered one and 
its execution was nowhere specifically 
denied by the defendants; under the proviso 
to 8:68 of the Evidence Act it was, there- 
fore, unnecessary to call ihe attesting 
witness to prove its execution. I, therefore, 
agree with the learned District Judge that 
this document was admissible. 


The next point argued was the nature of 
the transaction covered by this document. 
Mr. Harnam Singh contended that it was 
an alienation of reversionary rights and as 
such was void under s.6 (a) of the Transfer 
of Property Act. Mr. Fakir Chand, on 
the other hand, pointed out that the Trans- 
fer of Property Act is not in forces in this 
province and that such transactions are, 
therefore, notvoid. In support of this he 
quoted Naranjan Singh v. Dharam Singh 
(1), a decision to which I was a party. It 
was there held that such: a contract is 
enforceable in this province. Padmun v, 
Achhar (2), is to the same effect. Mr. 
Harnam Singh has further argued that. 
even if such a transferis not void, it can 
only form the basis of a contract coming 
into effect when the succession opens and 
then forms the basis of a suit for specific 
performance under the Specific Relief Act. 
The rulings bearing on the point relate 
to cases which were brought under the 
Specific Relief Act according to the nature 
of the agreements in those cases. In the 
present case, Mr. Fakir Chand argues 
that as Gobinda himself through his father 
acting as his guardian, was a party to this 
agreement, the plaintiff is now entitled to 
sue upon it in the form of a suit for posses- 


(1) 129 Ind, Cas. 29; AIR 1930 Lah. 928; Ind, 
Rul. (1931) Lah, 109; 31 P L R 909, 

(2) 89 Ind. Cas,792; A I R1926 Lah, 89; 1L 0 
26... 
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sion. This appears to me to be a reason- 
able contention, the plaintiff's suit being on 
the basis of the agreement entered into by 
Gobinda and his father’s cousin. 

The next point raised in the grounds of 
appeal related to the learned District 
Judge's finding that the transaction entered 
into was for the benefit of the minor. No 
serious argument was addressed to meto 
show that the Judge's view was wrong and 
prima facie the agreement was for the 
benefit of the minor as it secured to him the 
property given to him by Dal Singh to save 
the expense of litigation. 

No argument was addressed to me on the 
fifth ground regarding the extent of the 
property. In my judgment the learned 
District Judge took a correct viewof the 
case, 

I, therefore, dismiss the appeal with costs. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Criminal Appeal No. 372 of 1933 
June 18, 1933 
CosTELLO, J. 
AJIT KUMAR CHATTERJEE— APPELLANT 
versus 
EMPEROR — Oreosits Party. 
“Company—Conviction of company—Appeal by 
Managing Director—Competency of—Companies Act 
(VII of 1913 , ss. 181,184 (4)—Kailure to balance 
accounts, prepare balance sheets and make list of 
members—Conviction under s. 181—Propriety of 
accounts called by courts— Whether sufficient excuse— 
Life Insurance Company —Life Insurance Companies 
Act (VI of 1912). 

When a Company is convicted and not its 
Managing Director, the appeal against the conviction 
should be by the Company acting through a properly 
authorized agent and it cannot be deemed to be 
properly instituted when the appeal is filed by the 
Managing Director. 

The provisions of es 32, 131 and 134, Companies 
Act, are mandatory as regards the company and 
acompany which makes defaultin compliance with 
them renders itself liable to the penalties 
by those sections, Failure to get .the company’s 
accounts balanced and the balance sheet prepared and 
the list-of members made, entails a conviction under 
8, 131 rather than under s. 134 (4) and the fact that 
the accounts had been called by various 
Oourts is no defence. 

Where a company has been registered under the 
Companies Act, it is subject'to all the provisions 
of the Actand where it carries on 
business, it is in addition’ subject to the provisions 
of the Life Insurance Companies Act of 1912. 

Mr. Bireswar Chatterjee, for the Appel- 
la 


nt. 
Mr. Harideb Chatterjee, for the Crown. 


Judgment.—This appealis, in my opi- 
nion, not properly constituted. It is some- 
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what difficult to understand how it came 
to be admitted in its present form. The 
memorandum -of appeal reads thus: In 
the matter of - Ajit Kumar Chatterjee, 
Managing Director, Eastern National Io- 
surance Oo. Ltd., appellant against The 
King Emperor ;-and in the matter of con- 
victions and sentence under s. 32 (4) and 
s. 134 (4), Companies Act (Act 7 of 1913); 
andin the matter of an appeal under 
s. 411, Criminal Procedure Code. The con- 
victions referred to were not of Ajit Kumar, 
Chatterjee but of the Eastern National 
Insurance Co. Ltd., It is therefore obvious 
that, the company should have been the 
appellant acting through a properly. 
authorized agent. It is to be observed 
that in para, 6 of the memorandum of 
appeal it is stated: Being aggrieved by 
the said orders of the learned Chief Pre- 
sidency Magistrate, your petitioner begs 
humbly to prefer this appeal in this 
Hon'ble Court, the petitioner as I’ have 
stated being Ajit Kumar. Chaiterjee. 
However, putting on one side this defect 
in the proceedings, one has to see whether 
there is any substance in this appeal. 
The Eastern National Insurance Company 
was convicted under s. 32 (4) and s. 184: 
4), Companies Act, 1913, and under s. 134 
4) was sentenced to pay a fine of Rs. 500. 
No separate sentence had been passed. 
under s. 32 (4) of the Act. It is clearly. 
admitted and could not have been denied: 
that this company has failed to comply. 
with any of the requirements of the Com- 
panies Act in regard to the preparation: 
and filing of the list of the members of: 
the company and a balance sheet. ~ «+ 

The complainant in the matter was the 
Registrar of Joint Stock Companies, Bengal. 
He instituted proceedings not only against: 
the company but against its directors,’ 
B.C. Roy, S. N. Banerjee, P. K. Banerjee: 
and AbdurRahim. These individuals were 
acquitted by the learned Chief Presidency’ 
Magistrate of the charges made against, 
them on the ground that it was not 
established. that they. knowingly and 
wilfully authorized or permitted the 
default on which the company was clearly 
guilty. -The company, as I have.stated,: 
failed to cause the accounts of the com- 
pany to be balanced and the balance sheet: 
to be prepared, as well as failed to make: 
a list of the members of the'company as 
required by, s. 32 of the’ Act. It would” 
séem that it would have been more appro= 
priate that the company should have been. 
convicted under s.» 131 rather than under. 
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8.134, as the latter section provides that 
after the -balance-sheet kas been laid 
before the company at the general meeting, 
a copy of it'shall be filed before the Regis- 
trar of Joint Stock Companies. The 
conviction of the company under s. 134 (4), 
however, in effect makes very little practical 


difference as under s. 131 the company is 


liable by reference to s.32 toa fine not 
exceeding Rs. 50 for every day during 
which the default continues, 
obvious that the default did-continue for 
a period “of at least ten days, so that the 
fine of Rs. 500 imposed by-the learned 


-Chief Presidency Magistrate was less than ' 


.the fine which he might have imposed 
-under thé provisions of s. 131, the full 
penalty for not -complying with the-re- 
quirements of that section being Rs. 1,000. 
If itis necessary for the purpose of. put- 
ing- the record in a more satisfactory shape, 
I should be 
place of the conviction under s. 134, a convic- 
tion under s. 131. But I think 
cir¢umstances of this case the matter can 
reasonably remain where it is. 

Mr. Bireswar Chatterjee, who has ap- 
peared on behalf of. the company in this 
appeal;.sought to argue that the coavic- 
tion was wrong 


company: concerned was carrying on 


‘life: insurance business and so is subject ` 


to the provisions of.the Life Insurance 
Companies Act (VI of 1912). He re- 
ferred to 8.287, Companies Act of 1913, 


in the course of his argument. It seems‘ 


to me that there is no substance whatever 
in this contention. The Life Insurance 
Companies Act was passed in 1912 and 
‘the Companies Act was passed in the year 
1913. This particular company is register- 
ed under’ the Companies Act of 1913 and 
therefore is subject to all 
ofthe Act’ of 1913; and as it carries on 
life. insurance business it is in addition, 


subject to the further provisions contained | 


inthe Act of 1912.- All the’ provisions of 
the Act, with which we are concerned are 
of course. designed for the protection of the 


investing public and of persons who take | 


out policies -in’companies dealing’ ‘with 
life insurance business. It is therefore 


necessary in the public’ interest that the ` 


provisions of these Acts should’ be strictly 
complied with. Any company 


itself’ all.the obligations imposed by that 


Act, and there is no. escape from those ` 


obligations.’ It ‘is to ‘be observed that the 
provisions of s. -32, 6, 131 and of s; 134 aie 
L47—~107 & 108 
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mandatory as regards the company, the `. 
words of the section being: the company 
shall make a list of its members, shall cause 
accounts to be balanced and a balance- 
sheet to be prepared and shall fileacopy _ 


of that ‘“balance-sheet. There are no- 
qualifications to those provisions. Therefore 
any company which makes default in- 


compliance with them .ipso facto renders ' 
itself liable to the penalties imposed by 
those sections. The. position of course is, 
different as regards the officers of the ` 
company. I have already pointed out that. 
so far as they are concerned, before a 
conviction can rightly be obtained, it is 
necessary for the complainant to show that 
the default on the part of the officers was 
authorized or permitted knowingly and 
wilfully. The observations I have just 
made dispose of the second point taken by 
Mr. Bireswar Chatterjee. ; 
On behalf of the company there has 
been areiteration of the defence set up. 
before the Chief Presidency Magistrate 
by Ajit Kumar: Chatterjee, the present 
managing director who was representing 
the company. The plea was that the ac- 
counts had been called for by various 
criminal Courts and therefore the company 
was unable to comply with the require- 
ments of the Act. I desire once more to 
emphasise that no such excuse is or can 
be of the slightest avail. The company. 
must comply with the very salutary pro- 
visions of the. Companies Act or become 


liable to the penalties provided. Tt follows `~. $ 


from -what Ihave said that the conviction ' 
of the company by the learned: Chief. 


' Presidency Magistrate was right.’ This’ 


appeal ‘must be dismissed. With regard to 
the application made by Ajit Kumar 
Ohatterjee in connection with this appéal, : 
the matter can be disposed of by my express- 
ing the opinion, that the right procedure 
is. that, the fine imposed upon the company. 
should be realized by the methods laid. 
down in s, 386, Criminal Procedure Code. 
N 0, : Appeal dismissed.” ` 
QUDH:CHIEFCOURT. | 
. Second Civil Appeal No. 81 of 1932 | 
October 9, 1933 - h 
. Wazie Hasan, O.J., AND, Raza, J. 
Sheikh MOHAMMAD ABDUL ABAD 
——DBFENDANT—AFPPELLANT | 
Peer ` versus p 
” Pandit ARJUN NATH -—PLAINTIFE es 
AND OTHERS DEFENDANTS —RESPONDÈNTS” + 
Civil Procedure Gode det V of 1908), O, XXXIV : 
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r. 6—Mortgage suit—Decree based on amicable 
settlement— Sale proceeds proving insufficient— Relief 
under O. XXXIV, r. 6—Whether can be granted, 

The mere fact that decree in @.mortgage suit was 
based on an amicable settlement and the sale was 
held thereunder, does not take ‘the case out of the 
purview of XXXIV, r. 6, Civil Procedure 

ode : : 
Trough a composite decree for sale and also in 
terms of O. XXXIV, r. 6 ofthe Code of Civil Pro- 
cedure may be passed at one and the same time, 
yet neithera plaintiff is bound to ask for the second 
relief in the plaint of the suit nor is the Court 
bound, even where such a relief is prayed for, to 
adjudicate upon it. Sri Ram v. Suraj Bali (1) and 
Jeuna Bahu v, Parmeshwar; Narayan Mahiha (2), 
referred to. i . 

S.C. A. against the decree of the Dis- 


trict Judge, Hardoi, dated December 18, 


1931, upholding that of the Additional Sub- 


ordinate Judge, Hardoi, dated August 8, 
1931. 
Mr. Hyder Husein, for the Appellant. 
Mr. Radha Krishna, for the Respona- 


ents. 

Judgment.—This appeal arises out of 
an application made by Pandit Arjun Nath 
respondent No. 1 for obtaining a decree 
under O. XXXIV, r.6 of the Code of Civil 
Procedure in respect of a sum of 
Rs. 1,896-10-3 against the assets of one 
Abdul Samad, deceased, in the hands of 
the defendant-appellant and the other two 
defendants who are now respondents Nos. 
2 and 3 respectively. 

The facts necessary for the decision of 
this appeal.are as follows :— 

“On the foot of a deed of mortgage execut- 


ed by Abdul Samad on May 12, 1920, a 


decree for sale of 6 biswas, 13 biswansis, 
6 kachwansis and 18 1-3 nanwansis zamini 


dari share tituate at village -Daryabad, ' 


pargana Gopamau, Tahsil and District 


Hardoi, was made in favour of Pandit- 


Arjun Nath on July 23, 1928: The decree 
was based on a compromise. In due course 
the mortgaged property was sold, but the 
proceeds of the sale were insufficient to 
satisfy the decree. 
therefore made by Pandit Arjun Nath 


for .the recovery of the balance of the’ 


decree under r. Gof O. XXXIV of the 
Code of Civil Procedure as already stated. 
This application has been granted by the 
courts below.and the decree for the recovery 
of the sum mentioned’ above has been 
made. 


Two points were raised in the argumenis 
before us by the learned Counsel for the 
appellant. First, that the original decree, 
having been made on the basis of a compro- 
- mise, was not a decree within the meaning of 
rr. 4 and 5 of O. XXXIV ofthe Code of Civil 
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Procedure and therefore the application for 


| a decree under r. 6 of the same order was- 


not maintainable; and secondly, that the. 
terms of the compromise and the decree 
founded thereon exclude the relief now 
asked for by the decree-holder. The Courts 
below have negatived both these arguments 
and at the hearing of the appeal before us 
they were repeated by the learned Advocate - 
for the appellant. We are of opinion that. 
the appeal fails. 

In support of the first line of argument . 
reliance was placed upon the terms of r. 6 
of O. XXXIV of the Code of Civil Pro- 
cedure. That ruleisas follows:— 

“Where the net proceeds of any sale held under . 
the last preceding rule are found insufficient to pay 
the amount due to the plaintiff, the court, on 
application by him, may, if the balance is legally | 


` recoverable from the defendant otherwise than out of - 


the property sold; passa decree for such balance ” 
Emphasis is laid on the words “underthe . 
last preceding rule” We are unable to 
hold that the bare fact thatthe décree in | 
this case was based on an amicable settle- 
ment and the sale was held thereunder , 
necessarily takes the case out of the pur- 
view of r. 6of O. XXXIV ofthe Code of ` 
Civil Procedure. So far as the form of- 
the decree is concerned, a preliminary - 
decree under r. 4 was prepared in the,form. 
prescribed by the Code. Similaily a. final, 
decree under r. 5 was prepared in the form 
prescribed by the Code of Civil Procedure - 
and the sale was held -in pursuance of . 
the final decree. Within the contents of. 
the two decrees, however, the terms of the | 
compromisé were reproduced and those ` 
terms amounted to payment by the defend- | 
ants of an agreed sum of money within. 
a specified period in certain instalments | 
and in default sale of the . mortgaged - 
property wasto follow. The decreés were, | 
therefore, substantially also in accordance - 
with rr. 4 and 5 of O. XXXIV of the, 
Code of Civil Procedure. This being the 
true nature of ‘the two decrees and the. - 
sale consequent thereon, it is not possible - 
to say that the sale which did take place 
in this case was not a sale under r. 5° 
of O. XXXIV of the Code of Civil Pro- . 
cedure. We may in this connection refer | 
to a decision of the laté Court of the, 
Judicial Commissioner of Oudh in Sri Ram . 
v. Suraj Bali (1). But be that’as it may, -. 
it me second argument fails, the appeal must : 
ail. f 
This brings us to the interpretation of ` 
the ‘decree as framed on the basis of the. 
compromise, The plaint in the suit clearly | 
(1) 90 Ind, Cas, 159; A I-R 1926 Oudh 27, Hey 
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asks for the relief that “if the sale proceeds 


be not sufficient to satisfy the decretal ` 


amount the plaintiff be allowed to get a 
a decree under O. XXXIV, r. 6 of the 
Oode of Civil Procedure.” In the com- 
promise the right to bring to sale the 
mortgaged property in the event of default 
in payment of the instalments fixed thereby 
was given to the plaintiff mortgagee, but 
ho reference was made to the relief just 
now mentioned; and in the form of the 
decree which was prepared the -printed 
clause relating to that relief was scored 
. out. It is argued that in these eir- 
cumstances the relief must be deemed to 
have been negatived by the court. The 
reply on behalf of the respondent Pandit 
Arjun Nath is that there was no s3ttle- 
ment between the parties in respect of 
that relief and: that there was also no 
adjudication of the same. The right to 
obtain that relief in the event of the 
contingency of the sale proceeds proving 
to be insufficient was left open to be 
considered in case the contingency were 
in fact to arise. We are of opinion that 
this reply is sound. Though a composite 
decree for sale and also in terms of 
O. XXXIV, r.6 of the Code of Civil Proced- 
ure may be passed at one and the same 
time—vide the decision of their Lord- 
ships of the Judicial Committee in Jeuna 
Bahu v. Parmeshwar Narayan Mahtha 
(2)—yet neither a plaintiff is bound toask 
for. the second relief in the plaint of the 
suit nor is the court bound, even where 
such a relief is prayed for, to adjudicate 
upon it. It is equally true that if this 
relief had been originally prayed for and 
adjudicated upon by the court#it must 


be deemed ‘to have been negatived or, 


granted as the case may be vide Ram 
Nath v. Nageshur Singh (3). In the 
present case, however, the conclusion we 
arrive at is that neither the- parties 
amicably settled one way or the other as 
to the plaintiff's right to obtain such a 
decree, nor the court adjudicated upon 
it. . The right was left opén to be adjudicat- 
ed upon when occasion arose in the future 
for such an adjudication. . . 

We accordingly dismiss this appeal with 
costs. ated f : 

N. a. as Appeal dismissed. 

2) 49 Ind. Cas. 620; 46 I A 231; 36 ML J 215; 17 
ALJ 207; 23 O W N 490; 25 M LT 278 29014 
443; 2L Bom L R 589; 10 L W 26; (1919)M W N 
347: 12 Bur. L T 80; 47 0370 (P 0). 

(3) 126 Ind. Oas. 689;7 OWN 774; A I R 1930 
Qudk 378; Ind. Rul. (1930) Oudh 417, 
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; LAHORE HIGH COURT 
Second Civil Appeal No. 402 of 1927 
November 10, 1932 
Broapway, Aote. C. J., AND ABDUL QADIR, J. 
SUNDER SINGH AND anoTHER—DEFENDANTS 
— APPELLANTS 
versus 
KEHR SINGH AND ANOTHER—PLAINTIFFS 
AND DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11, 0.II, 
r, 8—Plaintiff allowing his "suit for declaration of 
title to property purchased by him, td be dismissed 
—Suit by plaintiff for refund of purchase money— 
Whether barred under s. 11—O. II, r. 2, if applies. 

The defendants purchased a property and sold a 
portion of it to the plaintiff. In a pre-emption suit 
in respect of the sale to the defendants, pre-emption . 
was allowed on condition of payment of a certain 
amount deposited in court. The money was taken 
by the defendants from court. Plaintiff then institut- 
ed a suit fora declaration of title to the property 
purchased by him and after it was allowed to be 
dismissed filed a suit for refund of the purchase 
money: 

Held, that although it was open to the plaintiff to 
have asked for refund in the earlier suit itselfas an 
alternative claim, the subsequent suit was not 
barred by s. Li, Civil Procedure Code, and that 
O. If, r 2 wasnot applicable to the case, the causes 
ofaction inthe two suits being different 

S. C. A. from a decree of the District 
Judge, Ferozepore, dated November 10, 
1922. , 

Mr. J. L. Kapur, for the Appellants. 

Mr. Parkash Chandra for the Respon- 
dents. SANG 

Broadway, Actg. C.J.—The appellants 
in this case Sundar Singh and Sohna Singh. 
purchased certain land from one Allah 
Din for the sum of Rs. 12,735. This sale 
was effected by the registered ‘deed, 
dated May 30, 1917. On March 3, 1918, 
they sold a small portion (about 2 biswas) 
of the land so purchased by them to 
Waryam Singh and Bachan Singh by an 
oral sale for Rs. 2,652-8-0, mutation be- 
ing sanctioned on June 14, 1918. On 
May 27,:1918, two persons, named Sujan 
Singh and Harnam Singh, sued. for pos- 
session of the land sold by Allah Din 
to the appellants on the ground that they 
were entitled to pre-empt the sale. Their 
suit was finally decided on June 12, 1920 
whenthey were granteda decree by the Ap- 
pellate Court for possession on pa} ment of 
Rs. 12,735. This money was duly paid 
into court and was taken out by the 
appellant on September, 1, 1919 and 
August 6, 1920. Inthe meantime Waryam 
Singh and Bachan Singh had died and 
Waryam Singh’s son Kehr Singh, claim- 
ing to represent them, applied in the 
court where the pre-emption suit was 
pending, for-his share of any money that 


15 
£52 
might be paid in... No orders were pas- 
sed on this application and. on July 14, 
1919, a similar application was put in-on 
which the order was«that’ the application 
should remain attached to the record. 
Kehr Singh then instituted a suit on 
January 20, 1920, for a declaration that 
the land purchased by him from the 
appellants .was .his property. Later he 
sought to be allowed to amend his plaint, 
but on being ordered’ to pay. costs he 
allowed his suit to be dismissed. Sub- 
sequent to this on May 5, 1925, Kehr 
Singh instituted the present. suit against 
the present appellants Sunder Singh and 
Sohna Singh, claiming a refund of three- 
fourths of Rs, 2,652-8-0 together with interest 
which made the total olalm up to Rs. 3,000, 


The appellants raiséd various pleas urg- ` 


ing that the claim was barred by limi- 
tation and that the suit was barred by 
B 11 as well as O. II, r. 2, Civil Pro- 
cedure Code, It was found by the courts 
below that the suit was within limita- 
tion and that it was not barred either by 
s 11, or O. JI, 1. 2, Civil Procedure 
Code. It is against this decision that 
Sunder Singh and” Sohna Singh have pre- 
ferred the second appeal which has been 
argued, before us:by’ Mr,. Jiwan Lal 
Kapur. o a. k 

As pointed out by the learned District 
Judge the provisions of s. 11, Civil Pro- 
cedure Code, do -not form a bar to the 
present suit; all..that Kehr Singh 
was doing in theformer.suit was to for- 
tify his title to the land which he had 
purchased from the appellants, It may 
be that he could in the alternative have 


sued for a refund of the purchase price, 


but I agree. with the learned District 
-Judge in-:holding that he was not bound 
to. advance that -alternative claim. Bec- 
tion 11, therefore,-is no bar to the pre- 
sent suit. Simlarly, in my |judgment, 
O. Il, r. 2, has no‘application. The cause 
of action in the-‘former suit and the 
cause of action in the present suit are 
different. In the present suit the cause 
of action: is the fact that the appellants 
have taken fromi-ithe court money which 
was. payable in equity to the plaintiff 
—a claim that did not arise out of the 
original ¢ause of action. Mr. Kapur has 
very properly not pressed the question 
of: limitation, asthe suit is obviously not 
barred by time.--- ~ > . 
Finally he urged that the interest‘ a!low- 
. ed--at- 12 per cent, -was excessive, After 
< pearing what -he‘had to say and bearing 
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in mind the fact that his cliente. have 
had the use of this money for some time 
and also that they had received the 
original price cf the land which was 
solu as far back as March 3, 1918, I 
cannot regard the rate of interest as being 
exorbitant. I would therefore dismiss this 
appeal with costs. 

Abdul Qadir, J.—I agree. 

N. 


Appeal dismissed. 





OUDH CHIEF COURT © ` 

Second Civil Appeal No. 73 of 1932 . 

September 20, 1933 IK 

_, Raza, J. Pa 

Sheikh SALAMAT ALI—DEFENDANT - 
kir APPELLANT 


VETSUS 
NUR MUHAMMAD KHAN AND OTHERS — 
PLAINTIFFS AND OTHERS—DEFENDANTS— 
RESPONDENTS. ; i 

Court Fees Act (VIL of 1870), s. 7 (v) (d)-- Suit for 
pre-emption in respect of separate ` plots— Plots ‘not 
constituting any definite fraction of & distinct 
revenue paying area and not separately assessed— 
Court-fee Jor suit. en 

In a suit for pre-emption in.respect of separate 
plots of land which did vot constitute any -aetinite 
fraction of a distinct revenue-paying area and were 
not themselves separately assessed to .1evenue, the 
court-fee should be paid onthe market value of. 
the land in suit, and not, as isthe case where the 
suit ia for a definite fractional share, on five times 
the Government Revenue, Heference under: ‘ithe 
Court Fees Act 3.5 (1), followed, Subramania Ayyar 
y Rama Rayyar (2), referred to. 


. 


Appeal against an order of the Sub- 
Judge, Sultanpur, dated December 23, 
1931. ; : 

Messrs. M. H. Qidwai and E. R. Qidwai, 
for the Appellant., | Cot, | 
_ Mr. Zahur Aħmad, for ihe Respondenis. 

Report of Chlef Inspector of Stamps,—This 
wasa suit (in which’ this secdiid appeal“ haa been 
tiled) for possession by pre-emption of 12 plots of 
land, These plots were sold for Rs. 1200. The 
plaintiff has paid a court-fee on Rs. 3uu (20 times of 
the rent of ks. lô} The suit was decreed on 
condition of paymiént of bs. 1200, First appeal was 
filed on acourt-fee.of Rs. 22-t-U; it was dismissed 
and ona court-fee.of the same. amount the second 
appeal has been filed, ed 

The original siit was fır posseesion by pre- 
emption of 12 distinct plois lt is .not understood 
under what provision of Jaw thé plaintiff arrived at 
the valuation ofthe property for payment of 
court-fee, Under sub-s. (vt) read with sub-a (v) of 
B. 7 of the Court ees Act, duty is chargeable on 
a multiple of the land yevenue’recorded as chargeable 
on the land in the ‘Qollector's* register or of the 
proportionate land revenue of ‘theland ina definite 
portion of an estate (nakal) oron the market value, 
A suit for possession of plots .does not fall under 
a 7 {(v)-(å) or (b) or (c) of the Court Fees Act. lt 
falls under 8. 7 (v) (a)—vide Reference under the Court 
Fees Act,e J (L. . ‘Lhe market. value of these, plots is 


(1) 16 A 193; A W N 1894, 124, 
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‘Rs. 1,200 as arrived at bythe trial Court. A duty of 


. Rs, 85 is, therefore, chargeable on this amount at all 


-ency of Rs. 


the three stages of the suit. There is thua deficiency 
of Rs. 62-8-Uon the plaint and of the same amount 
in the first and sécond appeals. 

Raza, J.—I have read.the report of the 
Chief Inspector of Stamps and heard the 
learned: Counsel for the parties. This 
ruling of thé Allahabad High Court in 
Reference under the Court Fees Act, s, 5 (1) 
has been referred to in the report. It was 
held in that case that in a suit for pre- 
emption in respect of separate plots of land 
which did not constitute any definite 
fraction of a distinct revenue paying area 
and were not ‘themselves ‘separately assess- 
ed to revenue,’ the court-fee should be paid 


on the market‘ value of the land in suit,- 
and not, ag isthe case where the suit is: 


for a definite fractional share, on five times 
the Governmént revenue. Mr. 
Ahmad has reterred to a ruling of the 
Madras High ! Court in the case “of Sub- 


. ramania Ayyar v. Rama Rayyar (2) in 
support of his argument. 
-aware the principle of decision 
‘Allahabad ruling mentionied above hasall 
“along been followed in this province. 


So far as I am 


this matter I take the view. which was taken 


“by the Allahabad High Court and hence I 
-accept the report of the Chief Inspector of 


Stamps as correct. I find there isa defici- 
62-8-0 in. the court-fee on the 


` plaint and of the same amount in the first 


4 


and second appeals. The. plaintiff should 
make up the deficiency of Rs. 62-8-0 in the 
court-fee within two weeks from this date. 
The defendant’ should make up the defi- 
ciency of Rs. 125 in the court-fee, within 
three weeks from to-day. 

N. Order accordingly. 

n 105 Ind. Oas. 83; AI R19:7 Mad. 1002; 54 M L 


; ALLAHABAD HIGH COURT 
Civil Revision Application No. 657 of 1932 
March 27, 1933 
KENDALL, J. 
AEM AE YAR KHAN—Pratstter— 
aa 
TEUS 


` KHEYALI—Dgpanpawt-—Orrosrra | Party. 


Provincial Small Cause Courts, Act (IX of 1887), 
's. 17~-Application’ to set aside es parte decree— 


. Security bond not verified by. sureties —V erification 


two days after expiry of limitation—Setting aside of 
ex parte ger Pe ig of--Limitation, Act es X of 


` 1908), Sch. I, Art. 16. 


The defendant. ane an application to set aside the 
ex parte decree which plaintif had obtained ‘against 
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him, and fled at the same timoa a bond in 
accordance with the provisions of. s rovincial 
Small .Cause Courts Act. The, court directed the 
bond to be verified and fhe bond was finally verified 
on a date two days beyond ‘the period of limitation 
prescribed formaking the application and providing 
gecurity. The ex parte decree was set aside. ‘Plaintiff 
epee to. the High Court in revision : 

‘Hell, that the court did not act illegally i in setting 
aside the ex parte decree and hearing the suit on 
the merits, inasmuch as the -bond as originally filed 
Was not an ineffective bond. and the court went 
through the formality either for its ‘satisfaction or 
for the, protection of the decree-holder and not 
becausë the bond was not a perféctly good bond, 
Ram Bharose v, Ganga: Singh (4), Telied on. Badlu 
Singh v. Panthu Singh (Dr distinguished... 

0. R. A. against ’ the decree. .of. the 
Small Cause Court Judge, Budaun, dated 
July 29, 1932, _ -: 

Mr. Shiva Prasad Sinha,for the A polteant: 

Mr. M. Nasim, for the Opposite party. 

Order.—This is an application or. the 
revisidn of.a decřee and order of. the 
Judge of the Small Cause Court of Budaun, 
dismissing the plaintiff's suit. The plaint- 
iff had obtained an ex parte-decree on 
April 26, 1932 and on May 11;the defend» 
ant made an application to set aside the 
et parte decree, filing. at the same time 
a security bond. Ofthis bond it may be 
said that it was eventually accepted by 
the court, but ab. the time when it was 
filed if had not been verified by the two’ 
sureties. On May 19, the court directed 
that the bond should be verified, and 
fixed May 23, for:the next- ‘hearing. On 


- the same date, May 19, an-endorsement 


on the security bond was made by .the 
Advocate for the defendant to -the effect 
that the sureties were .sufficient. for the 
-The bond. was finally 
verified on May 28 and Mr..S.-P. Sinha 
who has argued the case in favour of the 
applicant, points out that this date-is two 
days beyond the. period of limitation 
prescribed for making. an. application and 
providing security:for. the setting’ aside of 
an ea parte decree. under: the proviso to 
s. 17, Provincial S.nall Causey Courts Act. 
However the .court: set aside «the ex. parte 
decree-on June Ll, and thereafter the suit 


_was heard on its merits and. the : pari 8 
.case dismissed. ; 


The principal NGA that I have been 


‘asked to decide is whether the order setting 
-aside the. ex parte decree was passed’ in 


accordance with law. It is argued, ‘that 
the bond ‘that was filed with the ‘appli- 
cation by the defendant was an ineffactive 
bond because it had not been verified, 
-and in fact it did not become effective 
until May 28, I have been referred to the 


£54 


case of Badlu Singh v. Panthu Singh (1). 
In this case a mortgage bond was pro- 


fered but ithad not been registered, and: 


this- court held: in revision that the un- 
registered bond was no better than waste 
paper and that the application for setting 
aside the decree had not been presented 
in accordance with law. In another case 
which has been referred to, Kiran Koomar 
v. Baijnath (2) the circumstances are not 
analogous to those in the present case 
because the court did not accept the bond, 
but-I have also been referred to an un- 


reported case in which the court is said. 
to have held that a bond proffered by the. 


defendant with the application was held 
to be ineffective because it had not been 
properly stamped. I have not been able 
to procure the record of this case, but 
as.from the description given. above it 
appears to me to differ essentially from 


the present one, I have not thought it. 


necessary to delay the decision of the 
. present case in order to obtain the record 
. as a matter arising outof it is still sub- 
., judice. Finally, in the case of Moti Lal 
| Ram Chunder v. Durga Prasad (3), where 
the applicant was providing cash and not 
security, it was held thatthe application 
. in a case like the present can only be 
, considered to be.a proper application “on 
| the date after the proper deposit was 
made.” There is however a Full Bench 
ruling of this court in which the matter 
has been fully discussed, viz., the case of 
. Ram Bharose v. Ganga Singh (4), in which 
it has been held that where an applicant 
. furnishes sufficient security with his ap- 
- plication and the court orders notice to 
. issue tothe other side before the expiry 
. of the period of limitation allowed by 
. Art. 164, the court, must be deemed to 
“have by implication given the applicant a 
direction that he should furnish security of 
the kind actually furnished by him.. 

In the present ‘case it is clear that the 
court did not find any fault with the form 
or the amount of security, and did not 
reject it and that the delay between 
May 11, 1932, when the application was filed 
and May 28, 1932, when the bond was 
finally verified was due to the proceedings 
of the court. The court, either for its 

(1) 71 Ind. Oas. 474; AIR1923 All, 270; 2LALT 
173;90& AL R433. 


(2) 111 Ind. Cas. 719; A I R 1998 All. 607. 
(3) 126 Ind. Cas. 765; A I R 1930 All, 830; (1931) 
LJ? epee 


A LJ7. 
(4) 136 Ind, Oas. 609; A I R 1931 AIL 727; (1931) 


JAL J 1019; Ind, Rul. (1932) All, 225; 54 A:l54. 
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own satisfaction or for the protection of 
the decree-holder, desired to have the secu- 
rity bond verified, and no doubt it -was 
perfectly correct in doing so. The. fact 
however that it did so desire and did 
order the bond to be verified, does not 
prove that the bond as filed on May 11, 
was an ineffective bond. It would not 
have become ineffective unless the sure- 
ties had dishonoured their signatures, and 
as they eventually verified them, the -posi- 
tion was that the bond was a perfectly 
good bond, but there was a formality tọ be ~ 
gone through before the court felt justified 
in accepting it. It appears to me therefore 
that thecase is entirely different from the 
one in which an unregistered bond which, 
on the face of it, was invalid as it stood, 
was presented-to the court, or the other one 
to which I have referred in which the bond 
needed to be stamped and had not been 
stamped. The decision of the Full Bench 
in the case of Ram Bharose v. Ganga Singh. 
(4), is in favour of the opposite party 
and my conclusion therefore is that the 
court did not act illegally in setting aside 
the ex parte decree and hearing the. suit 
on the merits. For the rest, the question 
is one of fact, The defendant denied the 
execution of the promissory note.on which 
the plaintiff sued. lt is true that expert 
evidence proved that his thumb impression 
had been affixed to it, but the court has 
found that ; 

“the defendant beingan_ illiterate person he cannot 
be supposed to account for every thumb mark whieh 
he was made to put.” 


Strong exception has keen taken to this 
pronouncement of.the Judge, but the fact 
of the matter is that, having the statements 
of both parties and the scribe before him 
and having examined the promissory note, 
he came to the conclusion that the-defen- 
dant did not execute the promiss ry note 
in their favour and.did not affix his thumb- 
mark at the time when the promissory note 
was written. He took various circumstances 
into account and I am not able to hold 
that the decision is a }erverse one. Mr. 
Sinha has pointed out that the defendant 
had stated that his thumb impression was 
affixed to a document in connection with 
a case in which he was acting as shaha 
and this was how ‘he explained the fact 
that his impression had been affixed to 
the promissory note in suit. The plaintiff 


. made an application to summon a. register 


from which he hoped to prove that there 
had not been an attachment against Moti, 


„the. judgment-debtor.in-the. case, in which 


1934 


the defendant claims to have acted as 
shahna within the last four years, but the 
court refused to summon this register. It 
appears however that the defendant's state- 
ment . was made on July 6, and the plaint- 
_ iff's application was not made until July 28, 
when the evidence on both sides had 
been completed: There had in fact been 
a very considerable. delay, and I cannot 
hold that the lower Court acted illegally 
in any way in refusing to re-open the case 
and to summon this register. 

. The result is that the application fails 





and is dismissed with costs. s 
N. Application dismissed. 
OUDH CHIEF COURT 


: Application No. 105 of 1932 
~ ` October 6, 1933 
= Srivastava AND ÅLLSOP, Jd. 
MOHAR SINGH-—PLAINTIFS— APPLICANT 
versus 
AMAR SINGH—DEFENDANT—OPPOSITE 


ARTY 

Civil Procedure Code (Act V of 1908), Sch. II, 7. I~ 
Commissioner appointed to examine : witnesses —Ap- 
plication by parties stating they had agreed to refer 
case to arbitration presented to Commissioner—Whe- 
- ther constitutes valid presentation—Oudh Civil Rules, 
Chap. II, 7. 18 a 

A Commissioner appointed for examining a party's 
witnesses is in the position of an officer of the Court 
and has authority to act as such in all matters con- 
nected with or arising out of the examination of 
jvitnesses which he is required to carry out. When 
the parties present to him an application under 
Sch. I, r. 1, Givil Procedure Code, addressed to the 
court which is seized of the case, the presentation 
is sufficient and constitutes sufficient compliance with 
the provisions of Sch. H, r. 1. Nor does the present- 
ation offend against the provisions of r.18 of Chap. 1I 
afthe Oudh Civil Rules. Asutosh Deb Sarkar v. 
Apurba Kumar Deb Sarkar (1), distinguished. 
. Application for revision of an order of 
the Munsif, Utraula, dated September 26, 
1932. 
. Mr. Mohammad Ayub, for the Applicant 

Messrs. Ghulam Hussain and Iftikhar 
Hussain, for the Opposite party. 

Judgment.—This is an application. for 
revision of the order dated September 26, 
1932, passed by .the Munsif of Utraula, 
district: Gonda. | f 

In.asuit pending in the Court of the 
Munsif of- Utraula the plaintiff applied 
for examination of some witnesses in 
Punjab by-a commission. The application 
was -granted and the Subordinate Judge 
of Pahlia, district Gujrat, was requested 
to appoint a commissioner for the purpose. 
The.” commissioner so appointed. fixed 
September. 16, 1932, for examination of the 
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plaintiff's witnesses. On that date the par- 
ties did not put in an appearance before 
the commissioner until alate hour when 
they informed him’ that they had agreed 
to refer their disputes to arbitration. They 
also presented before the commissioner an 
application , addressed to the Munsif of 
Utraula stating that the parties had agreed 
that the matter in difference . between 
them should be referred to the arbitration 
of three persons named in the application. 
The commissioner thereupon -recorded the 
statements of the parties who verified the . 
correctness of the application., On the 
same, date the commissioner forwarded 
the application for reference to arbitration 
together with the proceedings recorded by 
him to the Munsif of Utraula. On 
September 22, 1932, the plaintiff stated 
that though the parties had filed the ap- 
plication before the commissioner forthe 
ease being referred to arbitration, yet the 
plaintiff was not": willing now to make the 
reference. It was contended before the 
learned Munsif that the application in 
question had never been properly presented 
to the court .and that the court had there- 
fore no authority to make a reference under 
Para. 1, Schedule 11 of the Code of Civil 
Procedure. The Munsif disallowed the con- 
tention and held that the application which 
was handed to the Commissioner in Punjab 
fully complied with the requiremen‘s of 
para. 1, Schelule. II. Itis this order of 
the learned Munsif which forms the sub- 
ject of the application for revision before us. 
It is not denied by the learned Counsel 
for the applicant that all the parties to 
the suit were present before the commis- 
sioner on September 16, 1932, and that 
all of them agreed to make the reference 
to arbitration. The only contention urged 
before us is that this application was 
never properly presented to the court as 
required by r. 1, Schedule IL.of the Code 
of Civil Procedure. The contention is much 
too technical and disingenuous and in our 
opinion has no substance, No doubt the 
commissioner was appointed for the -pur- 
pose of examinirig the plaintiff's witnesses 
but being so appointed he was in the 
position of an officer of the court and had 
authority to act as such in all matters 
connected with or arising out of the ex- 
amination of witnesses which he was re- 
quired to carry out. On the date fixed 
for the examination of the witnesses the 
plaintiff stated before him that he did 
not want to examine any witnesses because 
the parties had agreed to get their dig- 
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putes decided by certain arbitrators chosen. 


by them. When the parties under these 
circumstances presented to him the ap- 
plication. under para. 1 of Schedule II, ad- 
dressed to thecourt which was seized of the 


case, we are of opinion that the presenta- : 


tion was valid and constituted sufficient 
compliance with the provisions of para. 1, 
Schedule II of the Code of Civil Proce- 
dure. Reliance was pldced on behalf 
of the applicant on r. 
of the , Oudh Civil Rules. This rule 
only provides, that applications required 
by law to be made by a party in any 
court must be made either by the party him- 
self or his Pleader or his recognised agent. 
In this case the application in question 
was admittedly presented to the commis- 
sioner by the parties to the suit. The 
presentation therefore does not offend against 
the provisions of this rule. A 

Reference was also made to the decision 
of the Caleutta High Court In Asutosh Deb 
Sarkar v. .Apurba Kumar Deb Sarkar 
4 Ind. Oas. 370 (1). The report does 
not show “whether the application in 
that case was addressed to 
missioner or to the court. Further the 
facts of that case are very different from 
those of the present one. When the ap- 
plication for reference was made in the 
case above referred to, the parties were 
under the impression that the arbitrator 
would: act without fees. It was discovered 
later on that he would not act without 
remuneration. So in the events which 
happened, there was never any. final agree- 
ment tetween the parties. 

We are, therefore, of opinion that the 
order passed ‘by. the lower court is correct 
and must be upheld. As we ere of opinion 
that this application has no substance on 
the merits; it is not necessary for us to 
decide the objection ‘raised by the op- 
posite party that the application did not 
lie under s. 115 of the ‘Code because there 
was nọ ‘case.’ within the nieaning ofs. 115 
ofthe Code of Civil Procedure. 
` The application ` therefore fails and is 
dismissed with costs, : 
N.. Application dismissed. 
| QY&Ind, Oas. 370; 100 L J 449. 
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18 of Chap. IT 


the com- 


14710 
SIND JUDICIAL COMMISSIONER'S ` 
COUR oo 


Criminal Reference No. 190. of 1932 . 
January 11,1983 od |. 
Furrers, J. C., AND RUPOHAND, A.J, Cy - 
EMPEROR—Appi icant. 


versus a 6 
DINALSHAH RAJANSHAH 

AND OTHERS— OPPONENTS rr 
Criminal Procedure Code (Act V of 1899), 3. 844— 
Stay of proceedings —Indefinite stay,- Af legal— 
Proper course to be followed—Pendency ‘of* civil suit 
—How tar justifies stay of criminal proceedings. `- 
A Criminal Oourt has no power after it is seized 
of a case to stay. proceedings indefinitely. The 
proper course is to postpone the case, not without 
a day, but for fixed and definite period. Ram Chand 
v. Emperor (1) and Tarachand v. Emperor (2+, relied 

on... . on 
Where it is not known when a civil suit for 
declaration instituted by the accused will ‘be dis- 
posed of, and it is likely that when judgment is 


“given there may be an appeal and even a second 


appeal, and the Civil Court’s decision will pot dispose 
of all questions, it is undesirable that a complaint 
against the accused should remain undisposed of 
till the Civil Court has pronounced cn the question 
of title. Nambia Pillai v. Sudalaimuthu (3) and 
nay Kumari Debi y. Bama Sundari Debi (4), referred 
Oriminal Reference made by the District 
Magistrate, Larkana, for revision of the 
order passed by the Resident Magistrate, 
Larkana. no oog ee 
Mr. C. M. Lobo, Publie Prosecutor, -for 
the Crown. ee ee 
Mr. H. B Tyabji, for the Complainant, ~ 
Kazi Khud :bux, forthe Opponents, . 
Ferrers, J. C.—This is a reference from 
the District Magistrate, Larkana. , 
The materjal facts are presented: to us 
inthis form:— .- wee 
There is at Larkana a shrine known by 
the name ‘Youisfshah Jilani.” Of this shrine 
Shahan Bhangar claims to be a Mujawar. 
Offerings are made by the ‘faithful which 
are placed for safe custody ina strong box. 
Dinalshah claims to be the lineal descend- 


-ent ‘of the Pir. He laid hands on the strong 


box and carried it away. Shahan then pre- 
ferred against him a complaint of theft. — 
Dinalshah replied’ by filing a.civil suit. In 
his plaint he prayed fora declaration that 
the defendant has no right in the property 
mentioned in the plaint, to wit the shrine, 
the property attached and income derived 
therefrom; but the plaintiffs are entitled 
to take care of the property and to recover 
and enjoy the income derived ` therefrom. 
He prayed also for a permanent injunction 
and ancillory reliefs. °°, a 

After‘filing this civil suit the accused 
approached the, Criminal Court in which. the 
complaint.-of theft was pending, They re- 
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presented that" the criminal charge rested 
‘wholly on the question whether the accused 
orthe Mujawars are ‘entifled to have the 
income of the Dargah and they further said 
that asthis question ‘is for the Civil Court 
to decide and a suit is'‘:pending in that 
court, therefore, the : criminal proceedings 
should be stayed until the Civil Court has 
rendered its decision, =; : 

The learned Magistrate after considering 
a variety of rulings accepted the contention 
of the accused. He ordered thestay ofthe 
criminal proceedings till the matter was 
decided by the Civil Court. This order was 
not satisfactory to the Police Prosecutor of 
Larkana.. He asked the. District Superin- 
tendent: of Police to move the District 
Magistyate to order ‘the’ Resident -Magist- 
rate to proceed with this case. It‘so hap- 
pened that ‘the office‘of the Resident 
Magistrate had changed” hands. The Dis- 
trict Magistrate consulted the present Resi- 
dent Magistrate and that officer gave it 
as his ppinion that the case should pro- 
ceed. The learned District Magistrate could 
have made an order to this effect but for 
reasons which he has thusstated. His words 
are :— ` A 

“No doubt this isa matter ordinarily within the 
discretion of the Magistrate „butto proceed with the 
case now will be equivalent to revising the previous 
order. Revisions] powers of this kind do nowapparent- 
ly come within the purview of the sections empowering 
the District, Magistrate to-ravise certain orders. In my 


opinion it is only the High Court which ‘can pass the 
recessary orders,” 


“The learned District ` Magistrate moves 
this court to revise the order staying the 
proceedings and to order the case to 
proses and be disposed of according to 
aw. . : 

The mandatory part of the 
tion is in these terms :— 


a “I hereby order the stay of these criminal proceed- 
-ings till the matter is decided by the civil Court." 


: We think that this order is wron g for two 
reasons, - It is wrong in law and it is 
wrong- in point of fact. 

The law on this subject has been laid 
down ‘by this court in Ramchand v. Emperor 
(1) and further elucidated in Tardchand v. 
Emperor (2). The: law is that a criminal 
court has no power after it is seized of a 
case to stay proceedings indefinitely. The 
proper Course is to postpone the case, not 


without a day, but for’ fixed and definite 
Periods. ies 7 


“ (1) 115 Ind, Cas, 313; 238 L R 295 at p.227: AIT 
1929 Sind 115; (1929) Cr. Cas. 106; i0 Or, RE 
(2) 141 Ind. Cas, 179; 27 8 L R37: AIR 1932 


Sind 214; (1932),.Cr, Oas. 905;, Ind, Rul, (193: 
58; 34 OF L ang)” > PAS: Ind, Rul (1035) Sind 


order in ques- 
k 


also 
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The order which the learned Resident 
Magistrate has made is notin accordance 
with the law as laid down inthese rulings. 
But we are of opinion thatit is also defec- 
tive for another reason. The prayer; clause 
ofthe plaint which the ‘accused has pre- 
sented in the Civil Court has already been 
set out in full length. It will be clear 
from the perusal of that prayer clause that 
a grant of the declaration prayed for 
would not in itself dispose of each and 
every one of the questions which will 
require the attention of the ;Crimi- 
nal Court. Even if it should be 
duly declared by acompetent court -that 
Dinal Shah is entitled to recover and enjoy 
the produce and income derived from the 
shrine, it would still not bea necessary con- 
clusion that he cannot have been.’ guilty 
of theft. The definition of theft will be 
found ins 378 of the Indian Penal Code. 
To that definition illustrations are appended 
which makeit quite clear that a manwho * 
takes dishonestly his own property ‘out of 
the possession of another may commit 
theft, The case is expressly contemplated 
in illustrations (f) and (k). We cannot do 
better than repeat the observations which 
have been made by Spencer, J., in Nambia 
Pillai v.Sudalaimuthu (3). The learned Judge 
quotes Raj Kumari Debt v. Bama' Sundari 
Debi (4) and observes :-— . , 

“The plaintiff in a civil suit has command of it 


andcan within certain limits protract its disposal at 
his pleasure.” : ia 


16 is not known when the suit instituted 
by Dinalehah will be disposed of; and when 
judgment is given there may be an appeal 
and even a second appeal. It is undesir- 
able that this complaint should ; remain 
undisposed of till the Civil Court has pro- 
nounced on the question of ‘title. The 
Criminal Coyrt will in-any case-have to 
decide questions of possession etc.: upon 
which the judgment of the Civil Court will 
not operate as res judicata. The Magistrate ` 
will have to decide for himself the question 
whether the acts alleged to have been com- 
mitted by the accused do or do not, amount 
to the offence of theft. oy 

Following these rulings and forthe rea- 
sons which we have set out we revise the 
order of the Jearned Resident Magistrate 
of Larkana and we direct the court which 
is seized of this complaint to- proceed forth- 
with and dispose of it in accordance with 
law. aa 

N. Reference allowed. 

(3) 76 Ind. Cas, 872; A I R 1923 Mad. 515: (1423) 
M W NN 276; 17 LW 570; 32M L T191;4} ML J 612, 
25 Or, L J 280, f 5 

(4) 23 O 610, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1135 of 1932 
June 8, 1933 
DaALIP Singa, J. 

“FATEH MUHAMMAD —Pcatnvire-- 


APPELLANT 
VETSUS 
` AMAR NATH AND OTHERS — DEFENDAN TS— 
| RESPONDENTS 
F Civil Procedure Code (Act V of 1908), Sech. II, 
para. 10—Oral award—Whether can extinguish 


decretal debt—Validity of oral award. 

The question whether an oral award can extin- 
_guish a decretal debt depends on the terms of the 
reference and the terms of the award, 

Held, on the facts of the case, that the award did 
not extinguish the debt. |p. €80, col. 1.] ‘ 

Quere.—Whether there can be sucha thing as an 
oral award. [2bid.] 

“BO. A. from the decree of the District 
Judge, Ludhiana, dated March 19, 1932. 

Mr. Shujauddin, for the Appellant. 

Messrs. J. C. Sethi and Daulat Ram, for 
the Respondents.. 

Judgment.—The facts of this case are 
very curious and the orders passed’ in con- 
nected proceedings from time to time are also 
curious. The facts are thatone Jamna Das 
“had got a decree against one Jafar Hussain. 
"He had also got a mortgage from the said 
Jafar Hussain. On Junel4, 1926, Jamna 
Das sold the decree to one Fateh Muham- 
.mad and on-June 26, 1926, Fateh Muham- 
mad applied for execution of the same. 
Jamna Das and Jafar Hussain, 4. e, the 
_decree-holder and the judgment-debtor 
were summoned in the case. Jafar Hussain 
-pleaded that the decree was inexecutable 
-and:the assignment invalid because on 
March 22, 1926, the dispute about the 

~- decretal debt and:the mortgage debt bet- 
-ween himself and Jamna Das had been 
‘referred to the arbitration of one Lala 
Mukand Lal and till decision no assign- 
‘ment could be made or the decree exe- 
cuted. Jamna Das admitted that the 
matter had been so referred and indeed he 
could not do otherwise. as there was a 
. written agreement to refer. He pleaded 
-however that the arbitrator had refused 
to act. Upon this the executing Court 
framed two issues: (1) Has the arbitrator 
-refused to act? Onus on the decree-holder. 
(2). If so, how is the assignment invalid? 

The sole witness in the case was the 
arbitrator himself, Lala Mukand Lal. This 
gentleman appeared and stated that he 
had not refused to act and far from so 
refusing he had actually made an oral 
award in the first week of June, 1926- He 

- stated that his decision was .that the de- 
` creta] debt and the’ mortgage debt should 
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be considered discharged by a Mustajri 
for 20 years of 9 Ghumaons of land belong- 
ing to Jafar Hussain. 44 Ghumaons of 
this land was land situated at Kalel,- the 
rest 44 Ghumaons was to be according to 
choice (presumably of decree-holder). He 
further stated that the parties had agreed 
to this award, but subsequently modified. 
it by stating that Jamna Das had stated 
at the time that his “Taya” would not 
agree to this award. From his-evidence it 
is quite impossible to determine whether 
his decision was thatthe decretal debt and 
the mortgage debt were to be considered 
discharged provided a ‘mustajri of the 9 
Ghumaons of land was duly executed in 
favour of Jamna Das or whether his deci- 
sion was that the decretal debt and the 
mortgage debt was to be considered dis- 
charged and afresh obligation undertaken” 
by Jafar Hussain to give musiajri of 9 
Ghumions of land, for 20 years. The 
matter is important because*in the one 
case the decree would only -be discharged 
provided the mustajri was executed and 
in the other case the decree would be dis- 
charged and a right.remains to enforce 
specific performance of the new agreement 
to givemustajri. It is admitted no musta- 
jri was ever given or taken. In any event 
the court decided that the arbitrator stated 
thet hehad given the award and therefore 
the assignment was wholly invalid as the 
decree had merged into a new contract. 
Tt is not clear whether the court-meant 
that thé decree had merged in the award 
or whether ihe court meant to hold in 
accordance with the pleading of Jafar 
Hussain that the decree had merged in 
the agreement to refer to arbitration. 

The use of the word “contract” rather 
seems to support the latter in‘erpretation. 
This order was passed on November 11, 
1926, and ths pleading of Jafar. Hussain 
is dated August 11, 1926. No further steps 
were taken by anyone in the matter. In 
1928, Fateh Muhammad sued Jafar Hussain 
on the mortgage debt which had also been 
assigned to him on the same date and as 
part of the assignment of the decretal debt 
and he obtained a decree against Jafar 
Hussain. For some unknown reason no 
pleading about the award or the agreement 
to refer appears to have been raised by 
Jafar Hussain in that suit. Now in the 
present suit Fateh Muhammad has sued 
the heirs of Jamna Das and’ Jafar Hussain, 
pleading that as Jamna Das’s contract 
with him had been held.to be void, he 


“ was entitled to recover the amount he gave 
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to Jamna Das, namelv, Rs. 300 with in- 
terest etc. The trial Court framed various 
‘_ Issues on the pleadings of the parties, but 
. the only issue that concerns usin this appeal 
is issue No. 2, namely, “whether the decree, 
which wassold was not executable at the 
- time of sale. Hence it could not be exe- 
cuted.” The onus was on the plaintiff. 
_ The trial Court decided on the issues in 
favour of the plaintiff and gave him a 
‘decree against the heirs of Jamna Das for 
. Rs. 1,250 with costs against the property 
<. of Jamna Das deceased in possession of 
defendants Nos. 1 and 2, his heirs. The 
sum was to carry interest from the date 
_, of suit till realization at 6 per cent. per 
. annum. Onappeal the learned District 
. Judge, while agreeing with the decision 
` of the trial Court on most of the issues, 
. held that the alleged award had not been 
acted on. He did not decide the question 
: raised by the pleading of Jamna Das’s heirs 
that as a matter of fact there was no 
, award, but he held that even if there was an 
. award. the award could not extinguish the 
- decretal debt, because the arbitration was 
‘without the intervention of the court and 
no application was made to have the award 
' filed in. court, nor could such an appli- 
cation be made because the Civil Proce- 
dure Code, did not contemplate an oral 
award, but only written awards. 

Further he held that as the award was not 
acted on, it could only be pleaded as an 
adjustment ofthe decree under O. XXI, 
r. 3, Givil Procedure Code, or a. suit 
might have been- brought for specific 
performance of the contract on the 
‘basis of the award. No application had 
‘been made by the judgment-debtor under 
‘QO. XXI,r. 3, Civil Procedure Code, and 
-such an application would be time-barred 
now. He further held that the Lahore 
‘High Court has held’ that an award 
without the intervention of a Courtin a 
‘pending suit could not be regarded as 
an adjustment unless all parties agreed 
thereto. In view of this ruling he held 
that the executing Court had erred in 
‘dismissing the application of Fateh Moham- 
mad to execute the decree and the assign- 
ment of the decree was not invalid. 
Therefore, Fateh Mohammad, he held, 
had no cause of action against Jamna Das 
or his legal repesentatives. He further 
held that Fateh Mohammad ‘ought to 
have appealed against the order dismissing 
his .application for execution. That remedy 
was now time-barred, tut as it would. be 
& great hardship on Fateh Mohammad to 
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be precluded from executing the. -decree 
owing to the wrong order of the excut- 
ing Court, he therefore gave Fateh Mo- 


hammad a declaration against Shabir 
Hussain, minor, legal representative of 
of Jafar Hussain in the appeal, namely, 


that the plaintiff, Fateh Mohammad, should 
be granted the declaration of the validity 
of the assignment and of his right to 
execute the decree against Jafar Hussain's 


‘property in spite of the order of the ex- 


ecuting Court, dated November 11, 1926. 
Shabir Hussain, minor, who wasjrepresented 
by Ahlmad of the Senior Subordinate 
Judge’s Court has not appeared and has 
not appealed against this somewhat curious 
order passed against him. 

Fateh Mohammad has come in appeal 
and his Counsel urges that the order 
of the District Judge is wrong 
because the award could be pleaded by 
the judgment-debtor in | execution as a 
bar to the same, it being a 
complete satisfaction of the decree. He 
urges that there is nothing in any law to 
show that an award cannot be oral and 
the award had therefore extinguished the 
debt.’ There was no pending suit atthe 
time when the award was made and the 
decision of the learned District Judge on 
the point is incorrect. The learned Coun- 
sel for the respondents does not challenge 
the last proposition and I do not know 
to what ruling the learned District Judge 
wag referring or how it applies to the 
facts of thiscase. The questions that arise 
before me for decision are first, whether 
there was an oral award at all or not. I 
would have decided this question of fact, 
which the learned District Judge has not 
decided, but the learned Counsel for the 
appellant stated that he had not read 
the evidence in the case as this wasa 
second appeal, and urged that if the de- 
cision on the point of law went in his 
favour, the case should be remanded to 
the District Judge fora decision on this 
point. The next question that arises is 
whether the law knows of sucha thing 
as an oral award at all. On principle I 
am unable to see that there is anything 
against the award being oral. At the 
same time the Civil procedure Code clear- 
ly contemplates that in the case of an 
award through the intervention of the 
Court the award should be in writing 
under para. 10 of the Schedule to the 
Civil Procedure Code, which provides that 
where an award has -been made the person 
who made it shall sign it and cause it 
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‘be filed. in Court. I do not see how an 
oral award could be signed. Nothing is 
said about an award without the interven- 
tion of the Court. At the same time 
nothing has been shown me that there 
can be such a thing as an oral award, 
‘but on areference to Russel on Awards, 
I find that a parol award has been held 
good in England in certain cases. The 
matter is not entirely free from difficulty, 
but it is not necessary to decide’ this 
point here. 

The next question that arises is whether 
such an oral award could extinguish the 
decretal debt. This would turn on the 
terms of the reference and the terms of the 
award. As I have already pointed out, it is 
impossible from the evidence of Lala Mukand 
‘Lal either in the execution case or in the pre- 
sent case to determine exactly whether 
Lala Mukand Lal's oral award extinguish- 
ed the decretal debt provided a mustajri 
was given or whether the debt was 
anyhow extinguished and fresh obliga- 
‘tion incurred. The point does not appear 
to have been present to the mind of the 
Counsel conducting the case. But be that 
‘as it may, I hold that it is not shown in 
‘the circumstances of this case that the 
‘award extinguished the decretal amount. 
This being so, it is clear that the order 
‘of the executing Court holding that the 
decree could not be executed either because 
of the existence of the award or by the 
‘existence of the agreement to refer to ar- 
bitration was incorrect and the learned 
‘District Judge was right in holding ‘that 
this order could not give a cause of action 
against Jamna Das. I therefore dismiss 
-the appeal, but in the circumstances I leave 
‘the parties to bear their own ccsts of this 
appeal. a ; 

N. Appeal dismissed. 
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‘ MUKHERJI, BARTLEY AND Roy, JJ. 
SADEK MANDAL—Accossgp 
* "versus 


. EMPEROR—Oprposite Parry. 
"Criminal Procedure Code(Act V. of 1898), 33. 808, 
807, 874—Caleutta High Court Rules and Circular 
Orders, Chap I,r.74(b)—Penal Code,(Act XLV of 
«© 1860), as. $02, 304—Proper way to question jury 
to find out under which part of 3, 804 accused was 
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guilty~Verdict brought in under, 9.” 804—Question as 
to intention Propriety of-—Proper procedure on 
disagreement with zerdict—Second verdict under 
8. 802——Whether justifies conviction—Jury not ap- 
plying their minds in understanding the law to be 
applied—Verdict, if can be relied on. 

The proper way to question the jury for the pur- 
pose of finding out under which part of s. 301 of the 
Penal Code the prisoner was guilty is ‘to put to 
them theelements enumerated in r. 74 (b), Chap, I, 
Rules and Circular Orders of' the Oaleutta High 
Court Vol. L (Uriminal), either one. by one or as a 
whole, and to get their special verdict thereon. 
When the verdict under s, 302, Penal Code, is 
obtained as the result of questioning which cannot 
be justified as being in accordance with law, the 
verdict cannot be regarded as one on whicha con- 
viction can be based. 

If upon a verdict under a. 301, Penal Code being 
brought in, the Judge thinks that the verdict is not 
correct but that it should be under e, 3(2; Penal 
Code and questions the jury to find out whether the 
question of intention has been dyly considered, such 
questioning would not be warranted either bys. 303, 
Criminal Procedure’ Code, or by r. 74 (b). Jf he 
disagrees with the verdiot under s, 3)4, Penal Uode, 
being of opinion that it should be under s. 202, 
Penal Code, his proper course would be to make a 
reference tothe High Court under s. 307, Oriminal 
Procedure Code and for that purpose it would be open 
to him to question the jury in order to find cut their 
reason for the verdict that they brought in. If 
while trying to get 8 special verdict as regards the 
particular part of e. 304, Penal Code, under which the 
jury desired to find the prisoner guilty, the Judge 
comes to beof opinionthat the jury have not pro- 
perly understood the law as to the offence of culpable 
homicide not amounting to murder he would be 
justified in explaining that liw‘ to them again 
and it would be his duty tot do so, But such 
summing up will have to he confined to that offence 
only and the questions to be put’ to the jury should 
be carefully framed to elicit from them their 
special verdict only, General questions, the effect 
of which may be to enable the jury -to travel out- 
side s, 301, Penal Code, should be avoided.. -> 


Questioning the jury after the record of a verdict 
under s. 304, Penal (ode, being improper, a second 
verdict given by the jury under’s 302 isone on 
which aconviction cannot be based. When the 
High Courthas reason to suspect that the jury had 
not applied their minds in understanding the law 
to be applied the verdict is not such as can be relied 
on. Emperor v, Nga Tin Gyi (L), distinguished. 


Mr. Monindra Nath Mukherjee, for the 
Accused. “ 

Mr. N. A. Khundkar, Deputy Legal 
Remembrancer, for the Crown..: ara, a 
- Opinion.—This case is before us on a Re- 
ference under: s. 074 of theCrimina! Procedure 
Code and an appeal by the prisoner Sadek 
Mondal who has been sentenced to death on 
a ANA under s. 302 of the Indian Penal 

0 6, ri i wos 5 + 


“The prisoner was charged with an offence 
under s. 302. The Sessions: Judge in the 
course of his charge to the jury explained 
the offences of murder, culpable homicide 
not amounting to murder and grievous 
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hurt,as he had to. do, What transpired 
when the jury brought in their verdict 
would appear from the following record 
made by the learned’ Judge :- 

“The jury retired at 4-00 P. M The jury 
returned at 5-15 P. M. oe 

To Foreman of the jury :— 

Q. Are you unanimous ? 

A. Yes ` 

Q. What is your verdict? 


“A We find the accused Sadek Mandal guilty 
unders 304, Indian Penal Code. 


Q. With what intention was the act committed ? 
tion. ; ; 
Q. With what knowledge was the act committed ? 


A. We have not considered tbe question of 
knowledge. s 


Q. Would you care to be charged again in respect 
ofthe law? - r 


Yes 


law.) 


The jury rétired at 5-45 P, M. The jury returned 
at 5-52 P. M. i : 

Q. Areyou unanimous? 

A, Yes. oe 

Q What is your verdict ? 

A. We find the accused guilty under s. 302, Indian 
Penal Code. ? 


Thelearned Judge has made a note that 
the questions which he put to the jury 
after the verdict had been brought in 
under s. 304, Indian Penal Code were 
asked by him in accordance with the 
instructions laid down in the Rules and 
Circular Orders of the High Court, Vol. I, 
(Criminal) Chap; I, r. 74 (b) p. 28, That 
Rule is in these terms — f 

“The Sessions Judge shall invariably record their 
opinion whether the act by which death was caused 
was.done with the-intention- of causing death, or of 
caueing such bodily injury as was likely to cause 
death or with ‘the ‘knowledge that it was likely to 
cause death or with,the knowledge thatit was likely 
to cause death but’ without any intention to cause 
death or to cause such bodily injury as was likely to 
cause death, And in’cases tried by jury they should 
be careful, to. obtdin a specific verdict on these 
points.” = | ss 

As already stated, as the result of the 
questioning the learned Judge was able to 
get from the jury a fresh verdict namely 
one under s. 302, Indian Penal Code, 

. The question which has to be determined 
at the outset is whether the fresh verdict 
is one which may be regarded as a verdict 
obtained iu accordance with law. 

Now, it must be conceded that when the 
jury brought in a verdict under s. 304, 
Indian Penal Code, that was not an un- 
ambiguous or complete verdict, because 
the verdict did not indicate under which 
of the two parts of that section the case in 
their opinion fell- The ambiguity or incom- 
pleteness.such.as it..was, however, was. in 
_tespect of this matter only. Under s.303 
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(The jury is charged once again in respectof the” 
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of the Code of Criminal Procedure; ‘there-’ 
fore, it was open to the learned Judge. 
to put questions to the jury to ascertain: 
what exactly their verdict was, but only 
to find out whether it was under the first 
or the second part of s. 304, Indian Penal 
Code. And under the rule quoted above 
it was his duty toput such questions to the 
jury as would enable him to obtain specific 
verdict on the points enumérated in’ the 
Rule. The Rule comes under a heading, 
Remarks to be made in reference tocon- 
viclions under s. 304, Indian Penal Code, 
and; can only be used for the pur- 
pose of recording a proper verdict under’ 
that- section. ‘The Rule cannot possibly 
have any other meaning, for if it bears any 
other interpretation it would militate 
against s. 303 of the Code of Criminal 
Procedure and so would be ultra vires the 
statute. PS pete ee 

This being the position the’ question 
that has to be considered is, was the first 
question, which the learned Judge put to 
the. jury, namely, “With what. intention 
wasthe act committed ?” a proper question. 
which the Judge was entitled to put under 
thelaw? In our opinion it wasnot. The 
question, apart from being a leading one, 
presupposes that there was an “intention” 
whichformed an ingredient of the- offence 
of which the prisoner was guilty, while it is 
true thatfor an offence of culpable homi- 
cide not amounting to murder intention is 
not a sine gua non. The question was not 
one which may he regarded as justified 
either by s. 308 of the Code or by the Rule 
under which the learned Judge purported 
to act. The proper way to question the 
jury, for the purpose of finding out under 
which part of 8. 304 of the Indian Penal 
Code the prisoner was guilty was to put to 
them the elements enumerated in the Rule, 
either one by One or as a whole, and to get 
their special verdict thereon. As the ver- 
dict under s. 302, Indian Penal Code, was 
obtained as the result of questioning which 
cannot be justified as being in accordance 
with law, we’ are unable to regard that 
verdict as one on which a conviction could 
be based, ` 


The learned Judge made it perfectly 
plain, in his. summing up that, in his 
opinion, the .-prisoner’s intention was to 
cause death, though hê very properly and 
fairly warned the jury that they were at 
liberty to come,to a different opinion. In one 
part of his summing up hesaid:— |... 
-"A- person who inflicts an injury upon another 
which almost separates.the head from the body and- 
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who inflicts another injury that cuts through a bone, 
can have but oneintention, and a ruthless intention, 
that is,an intention to cause death.- In my opinion, 
which you may neglect, to hold otherwise would be 
merely ridiculous. You however, are the sole judges 
ofthe facts and I leave it to you.” 

Ifupon a verdict under s. 304, “ndian 
Penal Code, being brought in a Judge 
thinks that the verdict is. not correct but 
that it should’ be under s. 302, Indian Penal 
Code, and questions the jury to find out 
whether the question of intention has been 
duly considered, such questioning would 
not be warranted either by s. 303, Criminal 
Procedure Code, or by the rule referred to 
above. If he disagrees with the verdict 
under s. 304, Indian Penal Code, being of 
opinion that it should be under s. 302, 
Indian Penal Code, his proper course would 
be to make a reference to this court under 
9.307, Criminal Procedure Code, and for 
that purpose it would be open to him to 
question the jury in order to find out their 
reasons for the verdict that they brought 
in. If while trying to get a special verdict 
as regards the particular part of s.- 304, 
Indian Penal Code, under which the jury 
desired to find the prisoner guilty a Judge 
comes to be of opinion that the jury have 
not properly understood the law as to the 
offence of culpable homicide not amount- 
ing to murder, he would be justified in 
explaining that law to them again and 
indeed it would be his duty to do so. But 
such summing up will have to be confined 
to that offence only and the questions to 
be put to the jury should be carefully 
framed to elicit from them their special 
verdict only. General questions, the effect 
of which may be to enable. the Jury to 
travel outside s. 304, Indian Penal Code, 
should be avoided. 

We areof opinion that in the present case 
the questioning after the record of the 
verdict under s. 304, Indian Penal Code, 
was not proper and that the second verdict 
unders. 302, Indian Penal Code, therefore, 
was not one on which a conviction could be 
based. ._We have also reasons to suspect 
that the jury had not applied their mind 
in understanding the law to be applied, 
and forthat reason too their verdicts are 
not such as can be relied on. i 

Amongst the cases which the learned 
Deputy Legal ‘Remembrancer has referred 
toin sypport of the procedure adopted by 
the: learned Judge the one that has a 
resemblance to the present case is the case 
of Emperor v. Nga Tin Gyi (1). In that case 

(1) 99 Ind. Cas, 1013; 4 R488: 5 Bur. L J 209; 28 
Or. L J213; AI R197 Rang, 68 (F B). fe 
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in a High Court Sessions trial . for murder 
the jury at first brought in a verdict of 
“culpable homicide not amounting to mur- 
der,” the Judge then put questions to the 
jury to ascertain what degree of that 
offence they intended and their answer 
revealed the fact that they had not under- 
stood the law on the subject, the Judge 
then explained the law to them over again 
and ultimately they brought in a verdict of 
guilty of murder. On a Reference under 
the Letters Patent it was held that the 
verdict of murder was proper and could be 
accepted. One main point of difference 
between that case and the present case is 
that in that case it was held that the ques- 
tions that were put were such as could pro-: 
perly be asked. i 

In our judgment ihe verdict of the jury 
on which the prisoner's conviction ‘is 
founded cannot be acted upon. We 
accordingly, without expressing any opi- 
nion on the merits of the case, set aside the 
verdict and order that the prisoner be 
tried again. , 

N. appeal dismissed. 


LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 182 of 


1932 
July 3, 1933 a 
Jat Lat AND Darr Sineu, JJ. 
PIYARE LAL AND OTHB8S - ÅSSESSEES— _ 
PETTIONERS ; 


VETSUS 

‚COMMISSIONER or INCOME-TAX— 

OPPOSITE PARTY” 

Income Tax Act (XI of 1922', 83. 25-A, 26-A, 66 (3) 
Dissolution or existence of joint Hindu family— 
Intention—Question of fact—Finding by Income- 
tax Officer—Power of High Court to interfere— 
Joint Hindu family, if can be registered under- 
8. 26-A. 

The dissolution or existence of a joint Hindu 
family depends on the intention of the members 
thereof and is a question of fact. It is, therefore, 
open to the Income-tax Officer to decide on the 
facts that the intention to dissolve was presentor 
absent. Where the Income-tax Officer has held it 
was abeent and that there wasno dissolution, it is 
a finding af fact into which the High Court cannot 
enter. Jattushah Nathu Shah v. Commissioner of 
Income-iax (1), referred to. P 

The very definition of “ firm” involves the idea 
of contractual relationship between several ‘persons 
and when the finding of fact of the Income-tax 
Officer is that there is no contractual relation- 
ship betwéen these persons but the relationship 
between them was that of a joint Hindu family, 
that isa relationship based on a status and not on 
contract, and there is no firm in existence which 
could be registered under the provisions of 
B. 26-4, p 
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O. M. P. from an orderof the Income- 
tax Commissioner, Punjab. 

Mr. Shamair Chand, for the Petitioners, 

Mr. J. N. Aggarwal, for the Opposite 
Party, : 

Dalip Singh, J.—Only two points of law 
have been raised before us by the learned 
Counsel for the petitioner, Firstly he con- 
tends that the Income-tax Officer had no 
power in the face of register D to hold that 
the family had not separated. It seems to 
me however that: this is a question of fact 
for, as held by the Privy Council, the dis- 
solution or existence of a joint Hindu family 
depends on the intention of the members 
thereof. It was, therefore, open to the 
Income-tax.Officer to decide on the facts 


that the intention to dissolve was present. 


or absent. He has held that it was absent 


and that therefore there was no dissolution . 


and this is a finding of fact into which we 
cannot enter. Jattushah Nathu Shah v. Com- 
missioner of Income-tax (1), also supports 
me inthis conclusion. . 


The next point con‘ended by the learned . 


Counsel forthe petitioner was that's. 26-A 
is indepéndent cf s. 25-A, and és the 
Income-tax. Officer was: faced with anin- 
strument he had no option but to register 
the firm as such. But the very definition 
of “firm” involves the idea of contractual 
relationship between several persons and- 
when the finding of fact of the Income-tax 
Officer was ihat there was no contractual 
relationship between ‘these persons But the 
relationship between them was that ofa 
joint Hindu family, that is a relationship 
basedsenta status and nob on contracipthere 
was no firm in existence which. he could 
possibly register under the provisions of 
s. 26-A. I therefore see no point of law 
that the Commissioner should be asked 
to refer and I would dismiss this petition 
with costs. _ i 7 = 
dai Lal, J:—I agree. Di 


Ne . ~ Petition dismissed. 


(1) 148 Ind. Oas. 187; A I R1932 Lah 575; 14 Lah.’ 
134: Ind. Rul, (1932; Lah, 424; 33 P L R 947. 


VASSANBAT-TOPANDAS V. RADHABAY TIRAPHDAS ` - 


863: 
SIND JUDICIAL COMMISSIONER’S 
COURT : 


Civil Suit No. 340 of 19298 


and : 
Execution Applications Nos. 112, 170 
and 250 of 1933 
August 16, 1933 
_ Rovcwand, J.C. 
VASSANBAT TOPANDAS - PLAINTIH 


VETSUS é 
RADHABAI TIRATHDAS AND OTHERS— 
DEFENDANTS 
Civil Procedure [Code (Act V of 1908), Te. 78," 
0. XXI, r, 58—Attachment by ordinary decree-holders 


“and Crown-—Priority of Crown debis— Crown's right: 


to preferential payment-—Confirmation of attach- 
ment, effect of, | ; 

Where’ the right of the Crown and that of the 
subject meet at one and the same time the right of 


the Crown is in general preferred, the rule being 
detur digniort. ' | 

Where the rights of two attaching creditors and 
the Government against the same judgment-debtor 
were brought inte existence at one and the same time: 
and by the same decree, and -~ the assets came to the 
hands of the court before either of the creditors had - 
applied for execution: ' 

Held, that the Crown had a preferential right to 
payment, though its attachment was later in date. 


Secretary of State v. Bombay Landing and Shippi 
Co (1), followed, : EREK 


Held, further, that the confirmation of the order 
of attachment and the making of an order that the 
execution applications of the attaching creditors had 
been ‘disposed of’ didnot amount to ‘payment to 
them.” Firm Tekchand v. Official Assignee (2), dis- 
tinguished, 


Messrs. Fatehchand Dharmdas and L. P.. 
Ferro, for the Defendants. a wt 

Mr. Parmanand Kundanmal, for the 
Crown. . ; 

Order.—The facts giving rise to the 
claims now pending beforé me are as fol- 
lows: In Suit No. 724 of 1928, Jamnadas 
Vishendas v. Cowasji which was a suit for 
a partition of certain property; one Vasan-. 
bai wife of Topandas, was defendant No. 4. ` 
In that suit the property was sold under. 
orders of the court and the sale proceeds 
were ordered to be distributed amongst 
the parties in certain 'shares, On January 9, 
1933, a final decree. was passed showing 
that the amount due to defendant No, 4 
as-het share of hersale proceeds was 
Rs. 605-1-0. In the account books kept by 
the Nazir thereis only one Ledger account: 
of- Suit No. 724 of 1928, commencing 
from’ November 24, 1932.’ All the -moneys 
received by this court are entered to the: 
credit of this account. Some’ of the*parties' 
tò the suit applied to.the ‘court'for pay- 
ment of the amount due to him or her. 
asthe case may: be and on orders being. 
passed in favour’ of such of the parties 
who applied for payment the Nazir: has 
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paid to them the amounts ordered to be 
paid and has debited the same in the 
account, The balance of the amount stand- 
ing tothe credit of this account on March 6, 
1933, was Rs. 8,726-2-0. This included the 
amount awarded to defendant No. 4. 


Now, Vasanbai, defendant No. 4, in the 
suit, had filed ‘a pauper suit against 
Radhabai and others, being Suit No. 340 
of 1928. On April 9, 1931, that suit 
was dismissed for default of her appear- 
ance. On July 20, 1932, the appeal filed 
by her to have the ea parte order of dis- 
missal set aside was dismissed, she being 
made to, pay the costs of the defendants. 
An order was also made that.she dopay 


to Government asum of Rs. 1,284 as court- . 


fee. On February 15, . 1933, defendant 


No. 3, in,Suit No. 310 of 1928 made an ap-' 


plication for recovery of. ‘Rs, 173-12-0, being 
costs awarded to him 


“by attachment to the extent of the decretal amount ` 


of the share of Vasanbaiin the amount paid into court 


bythe Reseivers in Suit No. 724 of 1928 under 0. XXI, g 


r. 51, Oivil Procedure Code." 


This execution arean is numbered 
112 of 1933. The office put up a note that 
the judgment-débtor being “a woman” 
notice may be issued to her and on eb- 


ruary £0, 1933, the Second Registrar passed . 


the following order: “Interim attachment 


and . notice.” On 
Second Registrar passed the following fur- 


ther order: 


“Messrs,” 
do not object to the esêcution, Attachment confirmed, 


Execution (application) disposed of 
On March 15, 1933; defendants Nos. l and 
2 in Suit No. 340 of 1928, made a similar ex- 


ecution application, being application No. 170: 


of 1933 for paymént to ‘them of Rs. 118 the 
amount of costs awarded to them. On the 
same day a similar order was passed on 
that application ‘issuing interim attach- 


ment and giving notice to Vasanbai and on’ 


March 28, the attachment was confirmed: 
Up to that time no application had been 
made by Government for payment of its 
dues. But as thé office were aware of the 
claim of Government the Second Registrar 


declined to’ pass orders for payment of the. 


amounts.claimed by the judgment-creditors 
in execution applications Nos. 112 and 170 
of 1933 and intimated the facts to the 
Collectér. It isin pursuance of that inti- 
mation that the Collector has intervened 
and has filed execution application No. 250 
of 1933:-which is dated April 8, 1933. -Hè 
has asked ` that as Government. have a pre- 
ferential claim the whole of Rs. ‘S051 0 ‘be 
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jal 10 
paid to Government i in part ‘Satisfaction: ot 
their claim. 

Now- it is weli settled that where the 
right ofthe Crown and that of-the subject 
meet at one and the same time that of the 
Crown is in general preferred. the rule being. 
detur dignior: Halsbury’s Laws of. Eng-- 
land, Edn. 2, Vol. 6, para. -749. This pre- 
ferential right of the Crown has been given 
effect. fo by the British Indian . Courts 
from the earliest times: See Secretary , of 
pis v. Bombay, ‘Landing and ` Shipping‘ 

' (1): Tt -hag also been, recognizéd’ 


é = the Indian Legislature'in several statutes ` 


for instance s. 573, Civil Procedure Code,’ 
which «deals with rateable’ distribution of” 
assets ‘of a judgment-debtor- held “by the - 
court déclares in éxpress terms that nothing 
in that section shall’ affect any right of the ' 
Government. In this case the rights ofthe 
two attaching creditors and of Government - 
were brought into existencé at one and the 
same time, and by the same decree. The 
assets were realized or rather came into 


, the hands of the court before’ any of the 


judgmént-creditots applied’ for execution ` 
and are still held‘by the court. The two 
creditors have obtained attachments, but 
no payment has been made to them.: 
The Crown has also obtained an attach- 
ment although on a later date. But in? 
view ofthe principle stated above the claim `° 
ofthe Crown should prima facie ‘be pre- | 


-~ ferred to the other two claims. 
. Harchandrai and Co. waive notice and. 


The learned ‘Advocate ‘for the creditors `- 
has ‘drawn’ niy attention ‘to the ‘case of ~ 
Firm Tekchand v. Oficial- ‘Assignee (2). 
and-has argued that, the moment the 
order of attachthent was confirmed by the 
Second Registrar ‘in each of the two prior 
execution applicätions the amounts attache. 
ed became ‘the: property of the ` attaching, 
creditors, although the amdunts were not” 
paid to them and” no transfer entries were’ 
made in the ledger. ‘He has also argued 
that as-the order made by the learned 
Second’ Registrar in the first execution 
application was: that the execution appli- 
cation had been disposed of it had ‘the’ eflect. 
of a payment having been made and [satis- 
faction:of the. decree noted. Now, in the 
first place in the case cited above. no 
attachments had been effected under 
O. XXI, r.52 arid theonly question before 
the court ‘vas whether the Official Assi gnee 
had a prior claim over the attaching 
creditor or not. “The answer to that ques» 

(1) 5 BH. O R 23. 

(2; 134 Ind. Cas. 1178; A IR 1931 Sind 164; 26 § 
LR 41; Ind, Rul. (1932) Sind 10, 
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‘tion depended upon the provisions of, a. 51, 


cl.” (1), Provincial Insolvency, Act. . ; That. 


cage Has therefore no-direct,bearing onthe. 
facts ‘of “the pregsént casé;  In.the ;next 
place, it would. appear that the learned 
Advocate -has lost sight of the:provisions-of 
OXX; r.52, Civil Procedure: Code, under 
which the attachments were effected... This 
rulé’réads “as foll6ws: pie ai sera e 
.», Where .the.., property ‘to: be, attach 
ciistody of any’ court or ] 

shall 'be-made- by notice, to" stich “court or officer 


at pers ager 
di- is- in the 
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ublic officer,. the attachment. 


requesting =that:such’‘prtperty and any interest -or 


dividend::. beaomingr:payable’ thereon : may be held 


subject to the. further orders of the, court sfrom whieh- 


the notice is’ issuéd:'~ Providéd“that, whére” such, pro- 
perty is''in (the custody of. a court auy question 


of title: or priority arising” between. the degrees, 
Holder, and any other person not being the'judgment-. 


debtor . claiming to, be. interested in,.such propérty 
-by virtue of ariy assignment, attazhment ‘or otherwise, 
shall be detetinined by such court.” ‘'"- 2 o e 
‘~The “only -request ‘which - could be, ‘and 
wass ‘a matter ‘of fact. made ‘by the 
executing Court "was that the money in'the 
hands of ‘the’ cout’ in “Suit No. 724 * of 
1928'be-held ‘subject-to : further orders ‘of 
the? executing Court,” This’ order did not 
purport’. to transfer the- ‘portions of the 


monéy attachéd tothe -jidgment-creditors’ 


asn ho such’ traosier‘ could -- be «effected | 
ünleså the questién‘?of fitleor priority” 


whether amidrgst’ “the ‘“décree-holders- “or 
others‘was investigated bythe court. 
soon a8:the Rule was'made ‘absolute, that 
is“ tot isay; thé!interim attachméntissued 
byithé cout Was dutifirmed'the relief claim- 
édin< the -execittich* Sapplication . was 
granted to the ‘execiitiig- creditor and his 
application was! thérefcre- tightly: treated 
‘as disposed “of, But- the -disposalSof? his 
application int no” seise ‘had ‘the effect. of 
the money. which . was held by ‘the court 
on behalf ‘of “{he**judgment-creditor being 
treated - 'as^propèrty of: the judgmént- 
‘ereditor, “If money still-' continues ‘to'be 
held ‘>by: thé court’ as ‘belonging Fto the 
‘judgment-creditor. thé Crown‘has the right 
. to ‘intervetie and “to%claim priority “over 
the ' other - attaching’ creditors: +I, “accord- 
ingly, order ‘that the-wholé sum now: in 
court be paid td Government in preferénce 
to the. other two-attaching creditors. 


“Order accordingly. 


TRS oe vi “u a 


147-109 4140 


‘Ks 


|.. 1 | — RESPONDENTS 
„Civil Procedure Code_iAct V of-1908) e. 2 (9 ( 1p, 


0. XLI, x. 1—Allahabad High Court Rules, Chap. LIT : 


r. 2—Order, meaning of—Proceeding under Agra 
Tenancy Act — Orde? containing reasons for decision- 


‘No formal -order drawn up—Presentation of appedl 


without formal order, effect of—Necessity of a - 
ing O. XLI,r lor Chap. ttn 2 F Y 4 i 
‘Order’ as‘defined in thë- Civil Procedure Coda js 
analogous to’ “deeree” and does not imply what is 
upularly understood, namely, the views expressed 
y ẹ Judge on the merits of the case before him and 
his decision thereon, What is ordinarily called.an 


“order” is, in fact a “judgment” dà defined in the 


Code, though a dotumént may be so drawn up as ‘to 


‘contain not only the reasons for the deGision : so gs 
.to fulfil, the requirements of. a “judgment” but algo 


the “formalexpression of the decision .of the-court 
so asto fulfil most of fhe: requirements. of an “order” 


RUM 


shduld be‘considered’‘to have substantially’ complied 
with r. 2,:Chap NI’ of the Ralés of the Allahabad-High 
Court: Qasim Ali Khan v-Bhagwanta Kunwar (1) and 
Bhairon Ghulam, v. Ram .Autar-Singh (2), referred 
to. 7 f Aan < 
‘Necessity of amending either O: XLIII, r.'8, Civil 
Procedure Code, or Ohap, ILI, r 2,08 the Allahabdd 
High Oourt Rules, pointed out. >- = Jj o mr: 
= F. C. A. from-an order of. the District 
Judge, J aunpore, dated January.lu, 1933, ° 
‘a Mr. B. Mallik, for the Appellant.” 
-Judgment.—This cabe has been referred 
bya -learned Single Judge of thisicourt 
to a.Division Bench in view: of the import- 
ance. of the question involved. The: ap- 
pellant- filed his appeal, on April 5, 1933, 
from. the order of an „Assistant Collector 


_at: Jaunpore ‘passed in exécution proceed- 


ings - under the Tenancy Act. The last day 
of limitation was April 12, 1933 With the 
memorandum.of appeal he filed the order 


giving reasons for the decision of the case 


No formal order was, however, filed. On 
the office report a learned. J udge ‘of. this 
court «directed the ‘appellant on ‘April. 11 
1933, to file within one week a copy ofthe 
formal order, The appellant applied for 
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a copy of the formal order, but his appli- 
cation was returned with the remark that 
no formal order existed. On the case com- 
ing up befo.e another learned Judge of 
the court a direction was sent down to 
tha Assistant Collector that a formal order 
be prepared. A formal order was prepar- 
ed on May 9, 1933. The appellant made 
a fresh application on May 20, 1933, for a 
copy of the formal order, which was de- 
livered on May 30, 1933, during the long 
vacation. Thecopy was filed in this court 
on July 18, 1933, that is, next day after the 
court re-opened. 

Two questions emerge from the above 
facts; (1) Whether the appeal can be said 
to have been presented on April 5, 1933, in 
spite of the fact that a copy of the formal 
order was filed after the expiry of limita- 
tion; if this question is answered in the 
affirmative, no question of limitation can 
arise, and (2) assuming that the appeal can- 
not be considered to have been presented 
till July 18, 19:3, when copy of the for- 
mal order was filed, whether the delay 
should be condoned in the circumstances 
of the case. : 

To clear the ground, it may be stated 
at the outset that though the proceedings 
in which the order in “question was pass- 

ed were under the Agra Tenancy Act, 
yet all the relevant provisions of the Civil 
Procedure Code apply in the matter of pre- 
paration of a formal order and the presen- 
tation of the appeal. This is clear from 
s. 264, Agra Tenancy Act, read with List I, 
Sch. 11 of that Act. Judgment is defined in 
8.2 (9), Civil Procedure Code, as meaning 
“a statement given by the Judge of the 
grounds of a decree or order,” Section 2 (14), 
Civil: Procedure Code, defines “order” as 
“meaning “the formal expression of any 
decision of a Civil Court which. is not -a 
‘decree.” It is clear that “order,” as de- 
fined in the Code, is analogous to “decree” 
and does not imply what is popularly 
understood namely, the views expressed by 
a Judgeon the .merits of the case before 
him and his decision thereon. What is 
ordinarily called. an “order” is, in fuct, 
a “judgment,” as -defined in the Code, 
though a document may te so drawn up 
as to contain notionly the reasons for the 
decision so as to fulfil the requirements of 
a “judgment” but also the “formal ex- 
pression” of the decision of the court, so as 
to fulfil most of: the Saura po of an 
“order” as emira in s.2 (14), Civil Fro- 
cedure Code. ; 

Order SLI, r 1, Civil. Procedure Code, 
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` separately registered, 


.mal order need. be prepared under. 


„decision. 
v. Bhagwanta Kúnwr (1),. that presentation 
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requires that a copy of decree appealêd 
from should accompany ihe memorandum 
of appeal. Order XLII, 1.8, as amended 
by this court provides that “l 

“in every appeal under r |, O XLII, in every 
miscelluneour case, and in every suit dismissed for 
default, a formal order sLould be drawn up ` stating 
clearly the determipnaticn of the appeal or- case, the 


costs incurred, and the parties, if any, by whom such 
costs are to be paid.” 


It should be noticed that this rule does 
not cover many orders of an interlocutory 
character from which the law allows an ap- 
peal. Following this provision, the Subordi- 
nate Ccurts prepare a formal order only 
when they dispose of (1) an appeal from 
order, (2) a miscellaneous case which is 
e. g, & case under 
thé Guardians and Wards Act, or (3) a 
suit by dismissing it for default. No for- 
this 
rule after every interlocutory- order is-passed 
and it will be obviously undesirable to make 
it necessary; but its absence-creates a difli- 
culty in administering r. 2 of Chap. III of . 
the rules of this court which lays down 
that no memorandum of appeal from an 
order shall .be presented, unless accom- 
panied by a copy of the “decree or order” 
ap; ealed against, besides a copy of the 
judgment upon which such order is founded. 
The word “order” in this rule implies 
order as defined i in the Civil Procedure Co le, 
i, e. formal order. This rule presupposes 


that a formal order is prepared . and exists 


after every appealable order is pronsunced. 
As pointed out, this is by no means the 
case. This anomaly can be. removed by 
bringing O. XLIII, r.3 and Chap. III, r. 
of the rules of this court in a line pred 
each other. , 

There isnow no room for contention that 
disregard of the provision of O. XLI, r. l, or 
Chap. IIT, r. 2 of1he rules of this court is 
an. irregularity and does not affect the 
validity of the. presentation of the appeal. 
The matter is concluded by. two. cases of 
this court, one of which is a Full Bench 
It was held in Qasim Ali Khan 


of a mnemorandun: of appeal from a decree 
which is accompanied’ by the judgment, 
but not by. the -decrees is no appeal in law. 
Similarly it was Held in Bhairun Ghulam 
v. Ram Autar Singh (2), that presentation 
of a memorandum of appeal not accom- 
panied by a copy of ihe Tirst court's judg- 


(1, mas Cas, 888; A I R 1918 All. 39; 40 A 12; 
al. 

(2) 63 Ind. Cas 338: A IR 1921 All 23; 43 A oe 
19A Ld 598,30 PL R(A) 16541 B) 


~ 
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ment, as required by Chap. III, r. 2, is no 
presentation of appeal. It should- however 
be „borne in mind that in both those cases 
the’ document which the appellant should 
have' filed with his memorandum. of: appeal' 
existed: and he omitted to obtain a copy 
thereof and file it-with the memoranduin of 
appeal. 

In the case before us the court did not 
have a separate formal order drawi’ at all 
till long after the -presentation of the appeal 
and. ‘after it ‘had been ordered. by this 
court. The order was of an interlocutory 
character to which O. XLIII, r. '3, did not. 
apply, and the: preparation- of ‘a formal | 
order was not’ imperative. The -quéstion’ 
is whether: the appeal presented on April - 
5, 1933, when admittedly there was only 
one document. called “order” of which a 
copy. was annexed to the memorandum: of | 
appeal, should be considered to be no ap-` 
peal atall. When a ‘separate formal ‘order 
‘has been drawn up and is in ` existence 
when the appeal was filed but the appel- 
lant omitted to obtain’ a copy and “file it” 
with the memorandum of appeal, there, 
is justification for holding that“ there was“ 
no valid presentation of the appeal: but. in 
a case like this, in which the only “order 
onthe record of proceedings contains not 
only,the grounds’ on which: the decision is 
based but contains also “the formal ex-' 
pression”, and the decision itself, it should ‘ 
be taken to be of a dual ‘character,’ 
being both the “judgment” and - the 
“order”, ‘ag defined in the Civil Pro- . 
cedure ‘Code. The appellant having filed: 
a copy of such an order with” his 
‘memorandum’ of appeal should be con-’ 
sidered tò have ‘substantially complied: 
with’ r. 2, Chap. III of the” rules ‘of 
this court. In general it will be’ found 
that ‘the operative part of the judgment of 
the court contains ‘everything “which: the" 
formal order, if*it is drawn up; “should” 
contain, except the mémo of: costs. 167 
“should,. however, be. observed . that - the” 
memorandum | of costs. incurred”: in “the” 
court below is sometimes a necessary docu- | 
ment for the’ purposes’ of the appeal, as‘ 
the decree, or the formal order oft this ` 
court, has to take! account of thel ‘costs in" 
curred in the ‘first court: But: in’ case of 
interlocutory orders, for which ‘no separate : 
‘and: ascertainable. costs are incurred; a 
memorandum of costs ‘cannot. be” ‘prepared. 
As indicated ‘above, amendment of “either . 
‘O. XII, T, 3; or of Chap. IL, r. 2, òf the’ 
gules * of ‘this ‘cout, “is ‘nedessary.’ Before 
this is ‘done, the only. reasonable view one 
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can be taken‘is that, where no- formal 
order was prepared-and the appellant filed 


“with his memorandum of appeal a’ copy 


of the only order ‘which existed ‘on the 
record of the lower Court, he should . be 
deemed to have -substantially complied 
with the requirements of r. 2, Chap. III of 
the ‘rules of this court. Such order should” 
be ‘taken to be both the judgment and. the 
formal order. Accordingly we hold that’ 
in this case thé’ appeal ` was validly ` pres 
sented on April 5, 1933. 

Even if wehad held otherwise, ‘the eiri? 
cüūmstances: of the case are clearly ‘such’. 
as to justify the ‘application of s. 5,’ ‘Limit? 
ation Act. The result is that we declare’ 
the- appeal, to have been filed within. limit: 
ation. i 

N. 


TONE Onder naa 


nan amamah keki 


ak = 


OUDH CHIEF COURT: 
ç Second Civil Appeal No, “89-of 1932 
7 * October 30, 1933 .. 
: MITE, T ee 
Hafie EWAZ MOHAM MAD Praveen,” 
— APPELLANT `; | 
= Vefsus <. 4 é 
: “GHAFOOR KHAN AND ANDTHER— He 

im ' Daranpants—RESPONDENTS | ae 

Muhammadan Law—Deed of gift not technically 
” hiba-bil-iwaz—Delivery of possession, necessity of. 
Hiba-bil-iwaz — Délivery{..of possession’ of only half . 
of house--Absence of intention to give ‘whole hotisers + 
Donee, if entitled to possession of whole: house, 

Where a gift by.a Muhammadan - purports to- -be 
bil-iwaz hag-ul-khidmat, it is’ not technicaly of the 
~ natured of w hiba- bil-iwaz and. delivery ‘of possession 
is necessary to validate ' it. ‘Rahim, + Bakhsh Yes 
Muhammed Hasan (1) Imdad Ali .v. “Ahmad Ali a 
and Amir khan v, Hakumat Bibi (4), relied: ori. Lal, > 
Bibi-v, Masum Ali-Ehan Nawab- 2)inot, followed. « af 

Where the donor does not deliver possession’ of the’ 4 
entire house tothe donee and there is no bonas fide’ 
intention on his ‘part. to give possession ‘of the whole.. 
house there caniiot be a valid ` transfer .of -moré “than... 
half the houss in ‘favour of the donee evenif” thie’ 
transaction be regarded as of the nature ofa hiba.bil-” 
iwaz. Chaudhri Medhi Hasan v. Mohammad Hasan - 
(5); “and- “Khaiv-un-nisa Ve Karamatullah O telied - 
on. 

$C. A. ‘againstan order of. the Addi? 
` tional Subordinate Judge, Fyzabad; dated ` 
Februáry 18, 1932. 

Messrs. . Hyder Husein and’B... P: Misra, , 
for the ‘Appellant. ' 

Mrt.: -Na asirullah Beg, for the Respond- ' 
efits: i í 
: Judgment. pti is an appetit from ‘al 
decision; by, the learned, Additional Sub» > 
ordinate, Judge of Fyzabid,. dated ‘Febru-. 
ary 18, 1932, 7 by’ which he dismissed: an 


appeal’ “from a decision hy the learned 


. 
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Munsif of Akbarpur, 
February 23, 1931. 
“The plaintiff, who is the appellant now, 
sued for possession of a house at a place 
called Sakhrawal. This house was foim- 
erly in the. pcsession of .one Ghafoor 
Khan, cefendant No. 1, and according 
to the plaintiff, the. latter is the owner of 
the mahal in which the house in suit is 
situated. -According -to the allegations 
in the plaint;: Ghafoor Khan left the vil- 
lage about three years tefore. the date of 
the institution of the suit, (September 1, 
1930), and “according to the village 
-eustcm the house thereupon escheated to 
the plaintiff. His allegation as regards 
. the. defendant. No. 2, Sattar, was that 
after the defendant No. 1, Ghafoor Khan, 
left the village, Sattar without any right 
took pcssegsion cf the house. The plaintiff 
accordingly sued for possession of it. 

It appeais that on June 30, 1927, 
the. defendant No. 1 executed a deed of 
gift of the house in dispute in favour of 
‘the defendant, No. 2, who was related to 
him by marriage. It does not appear 
that ithe plaintiff based his cause of ac- 
tion on this transfer, but the courts below 
have taken it into consideraticn, as well 
as the alleged abandonment of the vil- 
lage by Ghafoor Khan, in considering 
the question. whether the house escheated 


in that district, dated 


. tothe plaintiff. : < 
‘The defendant No. 1, who alone con: 
tested ihe. suit, claimed that the house. in 
ruit is not situated in the plaintiff's zamin» 
dari at all, but that was found against 
him, and there is no longer any ques: 
tion.¢n that point. As jegards the de~ 
fendant No. 1's. abandonment of the 
village, the.learned Munsif came to the 
finding: that he never abandoned it. As 
regards the-deed of gift by the defend- 
ent No. 1. in favotr of the defendant 
No.. 2, he found that the defendant No. 1 
‘only surrendered half the house to tke 
defendant No.’ 2, and that accordingly 
the plaintiff, became entitled by the piin- 
ciple of escheat to that half of the 
house only.:,The plaintiff appealed from 
that decision, but his appeal was dismis- 
sed by the learned Additional Sukordinate 
Judge, and He has now come here in second 


appeal... . . 

The “ledined_ Additional Subordinate 
Judge camé.to the conclusion that Ghafo 
cr Khan did not deliver possession of the 
entire. house.to’ the defendant No. 2, and 
ever intended ‘to do co. It appears that 
in 1080, he-filed a suit against the other 
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defendant for thé @ancellation. of thè, 
deed of gift of June 3:, 1927, ‘but. 
a compromise was arrived. at by. which 
each of the two defendants took- half of 
the house in question. The learned Ad- 
ditional Subordinate Judge agreed with 
the Munsif in holding that there was no 
abandonment of the village by Ghaf or. 
Khan such as would have entitled the 
plaintiff to pcssession of the house. As 
regards the transfer by Ghafoor Khan in 
favour of Sattar, he tdok the view that 
has already been indicated above; end he 
accordingly agreed withthe findings of the 
learned Munsif, and dismissed the appeal: 
As_regaids Ghafoor Khan's alleged 
abandonment of the-village,. that’ point 
is really concluded by.the ‘finding of. the 
learned Additional Subordinate Judge 
that he did not abandcn. it. The horse 
did not, therefore, escheat to the plaintiff 
on that ground. The main argument 
addressed io me was cn the question 
of escheat by the transfer of ihe hcuse 
by Ghafcor Khan to Sattar. The learred. 
Additional . Subordinate. Judge, as has. 
been said already, found as a fact that 
Ghafcor Khan did not .deliver. possession 
of the entire House to Sattar, end did 
not intend to do so. In these circum- 
stances, it is urged on his behalf- that 
the gift wes not effective-in respect of 
the whole house, -but only in.respect of 
the half. which he actually surrendered to 
Sattar. On -behalf of the appellant it 
was said that the gift to Sanar was of 
the nature .of a hiba-bil-iwaz, and that to 
make it effective celivery of pcssession wis 
not necessary. $ K 
It does not appear that the: question 
of hiba-bil-iwaz was raised before the 
courts Lelcw, but as it was raised before 
me, I bave to-consicer it. In the care 
kahim Bakhsh v. Muhammad Hasan (X, 
it was held that the fundamental .con- 
ception of hiba-bil-iwaz, dces not include 
the case of; a gift in consideraticn cnly 
cf natural.lcve and affection cr of eer- 
vices or favours rendered. In the care of 
Lal Bibi v. Masum Ali Khan Nawab 
(2), that view was'!diseented fiom, but 
in a later :case, Imdad Ali v. Ahmad 
Ali (8), the view taken in the Allahabad 
decision that has been referred to) was 
followed. In a still- later case; Amir 
Ehan v. Hakumat Bibi (4) a similar.view 
Miu ALAWN 1888, ł 66; l3Jnd. Jur la |. 
(2) ;: 8 Ind. Cas. 784: 20 O© 41 Joy 
(3 85 Ind. Cas 400;1 O WN 868 10 O €A LR 1215; 
28 O © 55. A I R 1925 Oudh 518. ~ : 3 ` 


(4) 04 Ind, Cas. 802; A 1 R 1926 Oudh 474, nH 
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was ‘taken. In the present case the gift 
of Ghafoor Khan‘ to Sattar purported to 
bè bil-iwaz “haq-ul-Khidmat, but on the 
authority? ‘of the? rulings that -have : been 
cited; “with. the! exception: “of that report- 
ed" in- Lal. Bibi ‘y. Masum: Ali Khan (2), 
the “déed “was ‘not: technically: of the na- 
tite “Of :a hibd-bil-iwaz, and delivery of 
possession was necessary to’ validate it. 

Even -if the trahsaetion in‘ question be 
regarded: -tachnically “as? a ‘hiba-bil-iwaz; 
if is contended for the: answering - respon- 
dent, Ghafésr:'~Khan,- that -although: de- 
livery - ‘of posses$ion ‘was in _ that case 
part oft the: -donor ` to divest : ‘himself in 
presenti of the property, dnd to: “confer it 
on - the‘ “donee, had-to:be proved." Refer- 
ende ““Wah- “made: in: that connection ‘to +a 
decision of ‘-their! ‘Lordships: of the: -Privy 
Oouneil ? “feported : as” ‘Chaudhri -Mehdi 
Hasin: vè Mohammad : Hasan ` (5), “and 
aléo“to’ a'idecision - òf’ this court,, Khair-un- 
misa v? “Karamêtullah 6). : “Inêwiew ‘of 
the finding- ofthe -‘learned Additional 
Subordinate Judge” “that ‘the’ respondent 
did: not" deliver- “possession: of the entire 
hoùse to the deferidant : No. :2, and that 
hé'did ‘not intend to give" ‘him ‘possession 
of thé’: wholé- house; it--must be" held on 
the authority ‘ofthe ‘rulings - just. cited 
that there wasi ho valid? trahsfer ‘of «mote 
than “half: the: “House: in‘ favour of“ the 
déferidént No: 2'éven it the? transactidn 
be! ‘regarded ag” of the” panure of” a haba- 
bil-twaz: -> 

‘The! result is“ that- “in my ‘opinion ‘hs 
courts below werêtorrêctin: finding that by 
the transaction between the defend. ant No. 1 
and‘ the defendant No. 2, the plaintiff 
beéariie” entitled to possession of half the 
House in- dispute, and not the whole of it. 
I’ accordingly dismiss the appeal; with 
costs in: favour of the answering ‘defendant- 
respondent, Ghafoor Khan. 

Ne" - Appeal dismissed. 

(5), 33 T. A 68; 28 A> 43); 10, O W N 706; 3 
AL J 405; 8 Bom. L R 387;9 OC 198, 4U L3 295; 
rML T 103 (PO). 

JG) 142Ind Cas. 429; 9.0 WN 1085, A I R 1933 
Oudh 99; Ind. Rul, (1933) ‘Oadh 97. 
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ALLAHABAD HIGH COURT: 
‘ Civil Revision Application No, 447 of 
1932 ‘ ix t 

January 4, 1933 ae 

NTAMATULLAH, J." - 

'ABUDAR BEG — TELANE AELIAN 
ersus | 

NATHUMAL AND aNorHER DEFENDANTS - ~ 
Opposite PARTIES 

Civil Procedure Code:-(Act V- ‘of 1908), Seh. IT, 
para, 1—Stat on pro-note by’ -assignee against assignor 
and executant — Denial- of .consi eration by execu. 
tani—Reference of suit to’ arbitration’ at the instance 
of plaintiff and executant _alone—Legality of Award 
—Validity of. 

‘Where a:suit by the. assignee. of a promissory. note 
against the. executant and assignot: in which the 
executant pleaded absence of cohsideration was 
referred to arbitration at the instance of the-ex- 
ecutant and the plaintiff- but without discharging 
the assignor | from the array of. parties :, 

Heid, thatthe assignor was not a pro forma defend- 
ant and was interested in meeting the defence of 
the executant as the plaintiff himself and hence the 
reference ws in contravention of Sch. H, para. 1, 
Civil Procedtire Code and hence the award was invalid. 
Haswa v. Mahbub (1), referred to. 

Quære —Whether it is open “to some parties ina 
pending litigation to refer any controversy between 
them to arbitration, leaving the difference between 
one of them and some other party to be settled by 


court. 

Cr. R. A. from the? decree of the Small 
Cause Court Judge, Muzaffarnagar, dated 
April 25, 1932. 

Mr. Mukhtar Ahmad, for the Applicant.: 

Mr. Bhagwati Shankar, for the Opposite 
Parties. + 

‘Judgment.—This is an aonesha | in 
revision directed against a decree passed 
by the Judge of Small Causé, Court. ‘at 
Muzaffarnagar, dismissing the plaintiff- 
applicant's suit (for recovery of a sum of 
Rs. 210 on foot of a promissory note ‘alleged 
tohave been executed. by defendant No. 1 
in favour of defendant No. 2;-rom. Ate 
the. plaintiff took an assignment -of. his 
rights | under the. promissory ‘ note., The 
suit has been dism’ssed’ by the lower 
Court ım terms ofan award made bya 
certain arbitrator SDN by the plaintif 
and defendant No. Defendant No. 2 


. was no party to the neka to refer. 


The only ground on, which the decrée of 
the lower Court is assailed is that, as 
defendant No.2 dil not join iri the agree- 
ment torefer, the reference and the award 
made in . pursuance thereof are illegal and 
void. Paragraph 1, Sch. IJ, Civil Pro¢edure 
Code provides that 


“Where in any suit all the parties interested agrëe 
that any matter indifference between them" 


be referred to arbitration, they may apply to 
thé court for an order of reference. Paragraph 
Sleaves ro option tothe court; which - must 
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makė a reference on the agreementto refer 
being filed’ -by, all the parties, interested in 
the controversy to which. the reference relates. 
As was held in, Hasua v. Mahbub (1 
tre question whether, a party is intereste 


or not in a reference to arbitration depends. 


upon. his position at the time when the 
‘reference. was made. :There can, be ‘little 
doubt that it was.open -to .the plaintiff.to 
-withdraw--his-suit -against defendant No.:2 
and to have.him discharged from:the array 
.of the parties before agreeing with defend- 
ant No. 1 to. have the . controversy between 
them decided by an arbitrator. In that 


“event the -orly parties-to the suit would’ 


have been the plaintift‘on the. oné, side and 
„defendant No.:1 onthe. other. . A. reference 


- to the plaintiff shows that the plaintiff claim- 


“ed on foot of the promissory note as against 
defendant Ño: 1 and on foot of the assign- 
ment as against defendant No, 2. If the 
plaintiff had withdrawn his claim against 


-defendant No. 2 or discharged him ftom the 


array of parties which would have amount- 
ed to withdrawal as regards him, he would 
have ceased to be a-“party.” though interest- 
ed: in the: issue arising between the plaintiff 
and defendant No. 1. In such a case a 
reference could be made at the instance 
of the plaintiff and defendant No. 1. 
learned Advocate for the opposite party 
maintains that defendant No. 2 wasin ‘fact 


‘discharged’ by the plaintiff immediately 


when the agreement to refer was entered 
into between him and defendant No. 1. 
I have to examine the récord to ascertain 
if this contention is well-founded. The 
suit was sastituted on June 13, 1931. 
The relief claimed against defendant No, 2 


“was. that: ty i 
. ln case defendant No. 1 be found to have made 
, any payment to defendant No.2 in respect of the pro~- 


missory .note a decree for the entire sum claimed be 


_ passed against defendant No. 2.” 


‘ There is some ambiguity inthe last para- 


~- graph of the plaint as regards the exact 


- dant’ No. 2. It does not stand 
‘that defendant No.2 should be liable for 
' the entire amount due’ under the promissory ' 


relief claimed by the plaintiff against defen- 
to reason 


note incase he is found to have realized 
any’ part of the money due thereunder. 
“What probably ‘is meant is that, in case 
defendant No.2 is found to have recovered 
part of the debt assigned to the’ plaintiff, 
a: decree in favour of the latter be passed 


‘against, defendant No. 2 ‘for the amount 


“which the latter actually realized from the 


debtor; viz., defendant No. 1. 
however, is not material at 
> (1710 Ind, Cas, 659; 8 A LJ 645, _ 


This point 
this stage. 
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What is important in this connection ‘is 
that the plaintiff: deliberately’ impleaded , 
defendant No: 2, whom he alleged to ‘be 
his assignor, in respect of the debt to; which 
the promissory “note” in: suit," related.’ It 
is perfectly clear that ‘wholly: apart from 
the relief claimed by the plaintiff against 
defendant No.2 the latter. is interested 
in the “ controversy between his assignee, 
the plaintiff, and the alleged: debtor, defend- 
“ant No. 1. The defence of defendant No. 1 
was thatthe promissory note in suit. was 
fictitious and without consideration: If 
it be found thatthe assignment by defend. 
“ant. No. 2 in favour of the plaintiff 
was for valuable consideration, and. if ib 
“be further found,on the plea ‘taken -by 
defendant No. 1 that the promissory note 
‘in suit was fictitious’'and without considera- ' 
tion, there can be no doubt that the plaint- 
iff would be entitled to damages from 
his assignor in a separate suit at, least, to 
the extent of the consideration which passed 
from one’ to the other on assignment. 
Therefore, the circumstance that the relief 
of damages has not been actually claimed | 
in the plaint will not make ~ defendant’.. 
No. 2 any the less interested in the con- 
troversy between the plaintiff and defend- `+ 
ant No. 2. The learned Adyocate-for “the 
opposite party pointed out that; a suit for- 
damages, such as the plaintiff might’in . 
certain eventuality be entitled ‘to maintain 
against defendant No.2is not cognizable 
by a Court of Small Causes. This may 
be so, but if defendant No. 2 has been 
impleaded’ as a defendant ‘and his own 
rights and liabilities are in any . way 
affected by the issues. arising between the 
plaintiff and defendant No. 1, he cannot 
be considered to be a pro. forma defendant. 
He is as ‘much interested in meeting the 
defence of defendant No. 1 as the plaintiff 
himself, because as already stated, if 
defendant No. 1's plea prevails, defendant 
No. 2 would be exposed to a claim for 
damages by the plaintiff. is 

The suit was fixed for final disposal on 
January 29, 1932. It was stated by the 
plaintiff and defendant No. 1 that: a ` 

“We appoint Habibur Rehman, con of Ahmad 
Hasan, caste Sayed, resident of village Bagra, as 
arbitrator, We shall be bound and'shall accept any 
decision which may be given by tbe arbitraror after 
hearing or without hearing evidence and on open 
or secret inquiries, The defencant Qabul Singh is 
exempted for tbe purpose of arbiration (ba gharz 
salisi bari kiya jata haij.” 

The order of reference makes no mention 
of the exemption, all it records is that the 
case be “referred for decision to the ~ 
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arbitrator appointed by the parties.” The 
plaint was not amended, and defendant 
No. 2-continued to figure as a party on 
the record. The award -found that the 
Promissory note in suit was fictitious and 
further that the assignment by defendant 


No. 2 in. favour of ‘the plaintiff was also. 


fictitious. It may be said that the latter 
part of the award, so.far as it relates to the 
assignment by defendant. No. 2 to the 
plaintiff is outside the reference and of no 
effect. It.is contended .by the learned 


Advocate for the respondent that the inten- | 


tion of the plaintiff and defendant No.1 
was that‘defendant No. 2 be discharged 
from the suit; in other words the plaintiff 
intended’ to withdraw hissuit as against 
defendant No. 2. I do not think the plaintiff 
altogether discharged defendant No, 2, 
Tt was expressly stated that the defendant 
No.2 was exempted for the purpose of 
arbitration, which implies that, for all other 
purposes, he is toremain a party to this 
suit. The words to, which reference has 
been. made above, are. more compatible 
- with the hypothesis thatthe plaintiff desired 
the controversy between himself and 
defendant No.1 to be decided by the arbi- 


trator and if after the award. being filed, 


. It became necessary to go into the question 
; arising between the plaintiff and defend- 
; ant No, 2;*it.should be decided by the court, 

It-is-not. necessary forme to express an 


opinion .as.to whether it isopen to some. 


. parties in ‘a pending litigation .to refer 
any controversy. between them to arbitra- 
< tion, leaving the difference between one 
of them and some other. party to be settled 
by court. Jt was held in Haswa v. 
Mahbub (15, already referred to, that the 
Code does not contemplate a reference 


to arbitration between the plaintiff and. 


one of the two defendants and a trial bet- 
ween the plaintiff and another defendant. 
The point, however, does not arise before 
me, ason the construction which I place 
upon the plaint and onthe agreement to 
refer, defendant No.2 was interested in 
the controversy between the plaintiff and 
defendant No. 1 and thathe remained a 
party to the suitto the end. Inthis view 
a reference made, only at the instance of 
the plaintiff and defendant No.1 was in 
contravention of para. 1, Sch. 2, Civil Pro- 
- cedure Code, and an award made in pur- 
suance of such reference was not valid. 
Tt follows. that the decree passed by the 
court below is based on aninvalid award 
and’ must be set aside. 
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Accordingly, I 
allow this revision and set aside the decree. 


ei) 
passed by thelower Court and remand the . 


case for disposal according to law. Costa 
shall abide the result, 
N. Revision allowed, 


OUDH CHIEF COURT 
Civil Appeal No. 42 of 1932 ` 

August 4, 1933 > — . 
` Raza AND Suita, Jd. 

N. QAMAR JAHAN BEGAM AND ANOTAR 
‘ —DEFENDANT3—APPELLANTS > ` 
versus 

Pandit DWARKA. NATH—Puaintire 

AND ANOTHER —DEFENDANT—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 3. 100-- 
Second appeal —Findings of fact based on admissible 
Geng kether can be umpugned in second ap- 

eau, 

There is no jurisdiction to entertain a second - 
appeal onthe ground of even an erroneous finding of 
fact, however gross or inexcusable the error may 
seem to bé. No court of second appeal can entertain 
an appeal upon any question as to the soundness of 
findings of fact by the court of first appeal and if 
there is evidence to be considered, the decision of 
that court, however unsatisfactory, it might be if 
examined, must stand final. A finding of fact based 
upon admissible evidence cannot be impugned in 
second appeal. Durga Chowdhrani v. Jewahir Singh 
Chowdhri; (1) and Ramratan Sukal v, Nandu (2), 
referrad to. 

S. C. A. against an order of the District 
Judge, Lucknow, dated November 3, 1931. 

Messrs. A. P. Sen, and Ali Mohammad, 
for the Appellant. 

Messrs. Makund Behari Lal and D. EK. 
Seth, for the Respondents, i 

Judgment.—In this case it is un- 
necessary to set forth again the facts 
and pleadings. They are sufficiently set 
out in the judgment under appeal. 

Suffice it to say that the appeal arises out 
of a suit brought bythe plaintiff to recover 
Rs. 3,147-5-10 from three ladies, namely 
Musammat Kaniz Fatima Begam, Musam- 
mat Qamar Jahan Begam and Musam- 
mat Roshan Jahan Begam, daughters of 
Syed Nazir Hasan, deceased. Several 
decrees were passed in favour of certain 
persons against ihe parties to this suit 
and others. The ‘otal amount which was 
realised from ths plaintiff alone was 
Rs. 3,147-5-10. The plaintiff brought the 
present suit to rezover that amount rely- 
ing on a provision in the sale deed of 
December 22, 1910, executed ‘bv the de. 
fendants in favour of the plaintiff's fther, 
Pandit Janki Nath, (since deceased). That 
provision in the sale deed- was to the 
effect that should any ‘guzaradar'. realise 
his ‘guzara’ falling due prior to the execu- 
tion of the deed, from the vendee, the 
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vendors ‘would be liable to „Pay the ` same 
io ‘the vendee: - > 

The suit was contested iy the TN 
on various’ grounds. 

Musammat Kaniz Fatima Begam, de- 
fendant No. J. was discharged in the first 
Court, and. the plaintiff “prosecuted his 
claim‘ against the. remaining two. defend- 
ants, namely Qamar’ Jahan. Bagam and 
Roshan Jahan Begam. 

The -plaintiff's “claim. was. decreed by 
the first: Court (the Subordinate Judge of 
Mohanlalganj at Lucknow) on April 20, 
1931. The defendants Nos. 2 and 3 appealed 
but their appeal was dismissed by the 
learned District Judge. of ‘Lucknow, | on 
November 3, 1931. : 

“They have now come to this Court’ in 
second appeal. 

We have carefully ‘examined the record 
ahd’ heard the learned Counsel: on “both 


sides. We should like to note that we have 
heard the appellants’ learned Counseli-at 
great length. fe OB 


Tn our opinion there i is no Babal anae in 
this, appeal. The defendants Nos. 2:and3 
(appellants) attacked the sale deed on 
several grounds. They contended that it 
was invalid and ineffective for want of 
consideration, that it “was not properly 
registered and that they knew nothing about 
its terms and were not liable to pay any- 
thing. They pleaded also that they were 
pardanashin ladies and ‘under the influence 
of the vendee Pandit'‘Janki Nath (father 
of the: plaintiff-respondent). The learned 
Subordinate Judge’ overruled all the pleas 
of the defendants and decreed the plaintiff's 
claim with costs. 

“The learned District Judge held that the 
deed’ was not’ without consideration; 
that Rs. 29,675-12-0 at least, were paid 
on ` account of consideration ; that 
it was properly registered and was intelli- 
gently executed by ‘the defendants who were 
pardanashin ladies and that they (defend- 
ants) were not under the influence of Pandit 
Janki Nath as alleged. The learned 
Judge’ summed up his finding on this point 
by maki: g the following observation in his 
judgment:— 
` “They managed their affairs like men of experience 
They had independent and'reliable advice also, 
The gale dcei was executed for their benefit and 
they wese aware that they were selling their property, 
They executed it intelligently and knew its conse- 
quences, 

‘It was further contended on behalf of 
the -appellan’s that as the defendant No, 
1 Kaniz Fatima Begam was discharged in the 
first Court the suit should not have been 
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decreed for the ‘whole amount against. thé 
defendants Nos: 2 and-3 “(appellants). ` *This j 
contention was else overruled bythe Tearo=: 
ed’ Judge, “In 6ur- ‘opinion the’ finding of A 
the- leitned- District = udge ` ghoted” “above. 
is-a : finding: of fact: Based üpon: amili 
evidence, and- csnnot’- bè `- ` impugned , : 1 
sécond ` Rppeals WE “are -clearly 6 hae HNS 
opinion ‘having examined -the- whołé eyi: 
dence‘ on- record on the point under con® 
sideration. “It*-shéuld-* be borné~in- “mind 
that: there‘is no“ jurisdiction. to“entertain. a, 
second appeal: on thé - ground ‘of: even ‘aml 
erroneous “finding of fact however: “gross: OF 
inexcusable ‘the-error-may ‘“séemto be: See 
Durga Choitdhrani ` v, Jéwahir Singk Chow: 
ahri. | “No -court: of! second appeal“ can 
entértain= ‘an -appeal upon, any ‘question’ as 
to the soundness of findings: of fact: By the 
coòürt of fitst -appeal-~ andi” if theré is 
evidence to be consideréd’ ‘the decision “of 
that court, however’ unsalistactofy'it night 
be if examined, must stand final: See” “Ram- 
ratan Sukdl v. Nandu (Dy et iF 
‘Tn our’ ‘opinion’ thé “learned Judge, appi- 
ached ‘the case in the right way and came 
to “a corréct- conclusion upon the evidence. 4 
The: question of intelligent execution which 
has' been discussed before ‘us at gréat 
length; nfust“ be decided’ against’ the ap- 
pellants aiid in favour. of tha’ ‘respondent. 
In this~coiinection 'we` should like ‘to notè 
that the sale deed; dated December 22, 1910, 
which has ‘now‘been attacked in ‘this: ‘suit 
was neverattacked by the appellants 
before the present’ gaib was" instituted by 


. the plaint on’ September 11, “1980, The 


property’ which was transferred by this 
deed is admittedly in possession of the 
plaintiff. Thus the sale deed was duly given 
effect to andthe ladies (defendants) never 
thought of getting it set aside within the 
period of limitation. In our opinion the 
defence which hasbeen raise in the pre- 
sent suit has been dishonestly raised and 
must be rejected. There is no force in the 
plea that the sale-deed was not properly re- 
gistered. The properiy comprised inthe sale 
deéd is not only a share in a village in the 
Barabanki District but also a share in @ 
shop situate in Nazirabad, Lucknow. There 
is evidence on record in support of the 
finding of the learned Judge that the de- 
fendants had their share in_ the shop men- 
tioned above as the heirs of their father 
(Syed Nazir Hasan). We have considered 
certain documents to which the appellants’ 
learned Counsel referred’ during thee course of 


_ (1) 18 O23, 17 I A 122, 5 Sar. 560 (P`O) : 
(2) 19 0 249; IAL, 6 Sar.119 (P O). 
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arguments but those documents do not help 
the appellants’ conteition, Shah Ara Bégam 
and Fatima Begam, widows of Sayed Nazir 
Hasan were. not and could not be the only 
heirs of Syed Nazir Hasan in the presence of 
his daighters; who.are.the defendants in the 
present suit and arly transaction’ which they 
entered: into cannot in any way affect the right 
or title of the daughters “of Syed Nazir Hasan 
(deceased). It’ ‘appears that the documents 
to .which the- appellants: ” “léarmed “ Counsel 
hai. ‘referred in this court were not - refer- 
red tói or, relied” upo, in, the court -of ‘first 
appeal.! No. mention of them was made in 
the judgment, of the learned District Judge. 
As the. property comprised’ in the sale deed 
included the shop-property. in : Lucknow. the 
sale:deed “was properly - registered at Luck- 
now. The“ plea was-but ‘faintly - pressed 
by. ‘thé ‘Appellants’ léarned Counsel during 
the course of arguments, and must” -be 
-repelléd: The only-question ` which remains 
to “ba decided “is ` the guestlon--of the _ li- 

“ability.of.the: appellants, when’ Musammat 
“Rani Fatima: Begam was. ‘discharged . in 
- the:first-Court. There is: mo: force. in: this 
‘eontenticn’ ‘either. We? “agrée * with the 
leamed. ‘District Judge ‘that all the deferd- 
ants: were . jointly: and: severally liable “for 
the money in, suit and it could be realised 
from “any‘of* ‘them: Theit liabilities “were 
“not: Severed under the bale ‘deed mentioned 
above, and: do moh appear-to “have .. been 
severed. under the TENE which the plait 


3 the force of the» careful: a of- ihe 
learned District Judge,’ or inclines us to 
sustain this‘appeal. ` 

The result is that.we dismiss the appeal 
with costs. 

Ne: x ; A m, dismissed. 


ALLAHABAD HIGH COURT | 
First Civil Appeal No. 156° of 1932 
April 11, 1933 ` 
MUKRI, J, 
` CHAIRMAN, TOWN AREA, MANDHA, 
` DISTRICT HAMIRPUR - Daren: ANT ~ 
APPELLANT 
: VETSUS i 
Musammat MANGLO —PHAINTIFE—. 
, RESPONDENT | 
U. P. Municipalities Act (II of 1916), s 821 - 
Notice on husband to demolish building--Whether 
binding on wife—Suit by wife for declaration that 
the building was hers—Maintainability of —Husband 
and wife—Notice to husband—Presumption - as to 
wife's knowledge of at, if arises. 
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The Town Area Committee of a place finding that 
a person had: built a shop: without permission ‘of 
the.Vommittee.prosecuted“him and” subsequently 
served on him a notice to demolish the -building. 
Thereupon his wife filed a suit fora declaration that 
the shop was her property having béen gold to her in 
lieu of dower as early‘ag 1928 and-that the shop was 
not: liable:‘to} ba: demolished. :because tit had been 
constructed before the sections which authorise .the 
Town Area Committee to demolish ‘unauthorised 
buildings came into force: 

Held, that there was no presumption that ‘she had 
an information af the service of‘notice to her husband 
and not being a-party to: the proceedings before the 
Town Area Goimmittee and the „Appellate Authority 
shé was entitled‘ to maintain’ “the ‘suit, “and that if 
the Committee admitted her title, it-would be’ open to 
it to issue fresh notice against ber» if so-advised, 
Sheo Ram v, Soni- Lal (1), distinguished, | .. 

There is nothing in law which can .make notices 
or orders passed againat’the husband binding on the 
wife ,simply-because-she is the wife, ` 

F..A -from an order of the Stibordinate 
Judge; Banda; dated April “14, 1932. 
c. DroN. CO. Vaish, for the Appellant. ` si 

Mr. Shah Zamir Alam, forthe Respondent, 
«. judgment.—This-is an- appeal against 
an order remanding a suit-for decisicvi-on 
the'mtrits: It was passéd undér thé following 
circumstances,-The Town-Area-Committee:of 
Mandaha in the District of Hamirpur! found 
that: one Muñna had built ‘a ‘shop without 
permission'.of the .Town Area : Conimittee 
and prosecuted" him -and ‘subsequently 
served’ on -him a notice’. to demolish ‘the 
pbuilding, Thereupén.: his wife- Musammat 
Manglo instituted the suit-out of which-this 


„appeal has arisen to -obtain a decliration 


that ihe .shop was her -property having been 
sold her im lieu of dower às early ‘as 1928 
and that the.- shop was not” liable’ to be 
demolished because it had been constructed 
before the sections which authorise the 
Town Area Committee to démolish un- 
authorised buildings came into force. 

One of the pleas taken in- defence was 
thatthe ‘suit was not maintainable in: a 
Civil Court, That plea found favour. with 
thelearned Munsif and-he - dismissed the 
suit without going into the other ` Eo 
raised in the case. 


The learned Subardi Judge tọ whom 
an appeal was taken by Musammat Manglo 
set aside the decree of dismissal and 
remarked that the question could not: be 
decided without certain further findings of 
fact, namely, whether the. shop stood within 
the limits of the Town Area and ‘whether 
it had been built before certain sections of 
the Municipalities Act were “made enforce- 
able within the Mandaha Town Arey. *‘ 

It is against this order of remand that the 
Town Area Committee has filed this appeal 

The learned Counsel for- the appellant 
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has relied strongly on a decision of this 
court in Sheo Ram v. Soni Lal (1), and he 
contends that the decision of the first court 
was right. 


The argument on behalf of the Town Area. 
Committee is that it was open to the respond- 


ent to filean appeal against an order passed 
against her husband and she not having 
appealed was not entitled to maintain the 
suit, - 
The facts of the case cited before me 
“by the learned Counsel for the appellant 
“were briefly these. A certain person 
obtained a sanction to construct a building. 
Another. person was aggrieved by that 
order because he thought that the building 


would narrow a road. This person ap-. 


- pealed to the District Magistrate on the 
ground that the sanction to build should not 
have been- granted. He succeeded. dnd 

~ thereupon the person who had obtained the 
sanction to:build instituted the suit which 
came up before this court. 
reasons the plaintiff in the suit was bound 
by the order passed by the District Magis- 
trate as -the appellate authority and he 
could not maintain the suit. : 

In this case the plaintiff was not served 
with any notice, It is. said that being the 


_ wife of Munna the person who had. been . 


served. that notice, it must be presumed 
that she had an information of the service 
- of notice. There is no such presumption. 
~ The fact that the plaintiff was aware must 
"be: proved. Then again the plaintiff was 
3 not bound to appeal even if she was per- 
` mitted to appeal under s. 318 of the Muni- 
- gipalities Act. The Town Area Committee 
never dealt with her and if her title was 
:* #ood he was entirely neglected. We know 
= héw the husband uses the wife's. property 
“tn this country and if the husband passes 
“for the ostensible owner, his acts cannot 
“bind the wife unlessa plea of estoppel can 
be successfully urged against her. In my 
. -opinion the case quoted has no application 
. to the case before me. 
| The plaintiff not being a party to the 
proceedings before the Town Area Commit- 
_tee and before the appellate authority ‘is in 
my opinion entitled to maintain the suit. If 
the Town Area Committee admits her title it 
would be open to it toissue fresh notices 
against her if it is goadvised. But I do not 
see nnything in the law which can make the 
notices ororders passed against the hus- 
‘Band binding onthe wife, simply. because 
-she is the wife. The question of title and 


(1) 118 Ind, Oas, 710; A I R 1929 All. 912; Ind. 
Rul, (1929) All. 918, Sya a 
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all other relevant questions must be decided. 
The appeal is dismissed with costs. 
N. Appeal dismissed. 


e 
pa 


ALLAHABAD HIGH COURT ~ 
Execution First Civil Appeal No. ..267 
of 1932 ve 
April 13, 1983 ~ 

NIAMATULLAW AND .RACHEPAL Sinan, JF. 
SARABJIT PRATAP BAHADUR SAHI— 
J UD@MENT-DEBTOR— OBJECTOR—APPELLANT | 

versus i 

INDERJIT PRATAP BAHADUR, SAHI— 

DECREE-KOLDER - OPFOSITB PARTY 
Agra Tenancy Act (111 of 1926), 3. 224-—Suit by 
supericr proprietor against inferior proprietor for 
arrears of revenue— Whether cognizable ` only by, 
Revenue Court—Civil Procedure Code (Act V of 1808), 
0 XXI,r ?—Plea that court had no jurisdiction to 
try suit— Whether can be raised at the stage of execu- 
tion. . a o 
Under the terms of the compromise ` under which 
the defendant -held certain villages, it appeared that 
the plaintiff was the ‘superior proprietor’ of these vil- 
lages. It was agreed that the villages would continue 
to form part of the Raj and should - stand recorded in 
the name of the plaintiff and the defendant was- to 
enjoy possession subject to the conditions that.he 
would pay tothe plaintiff the yearly Government 
demands and that the villages would ~ revert to the 
Raj in case of failure of male issue in the-line ofthe 
grantee : z 4 je” g Ea 
=. Held, that tbe position of th: cefendant yrder the 


- terms ofthe compromise was that of an... ‘inferior 


‘proprietor’ and hence under s 224, Agra’ Tenancy 
Act, a suit for arrears of revenue.due~ from . the 
defendant, was cognizable -nly by . the Kevenue 
Court. f 

A judgment-debtor can even atthe stage of execu- 
tion of the decree, raise the pleatLat the Court which 
passed the decree had no jurisdiction to try the suit. 

. F. C.-A. from the decision of the 

First Class Assistant Collector, Gorakhpur, 
dated December 2, 1931. . 

Mr. Harnandan Prasad, for the Appellant. 

Mr. Sankar Saran, forthe Opposite Party. 

Judgment.—This is a judgment-deb- 
tor’s appeal against.an order dismissing 
his objection to the execution of a decree 
taken out by the decree-holder against him. 
Raja Inderjit Pratap Bahadur Sahi obtained 
a decree for arrears of revenue against Kuar 
Sarabjit Pratap Bahadur Sahi from the 
Revenue Court.’ He applied for execution 
of his decree. A fiye annas four pies share 
in village Turkawalia Sahebganj was at- 
tached. The judgment-debtor filed objec- 
tions whichhave been thrown out by the 
court below. The judgment-debtor has 
come up in appeal to this court. . 

The first objection taken by the judgment- 
debtor was that the Revenue Court had no 
jurisdiction to pass the decree sought to be 
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executed and therefore itwasa nullity and 
“jncapable of execution. It may be stated 
“here that this objection about the want of 


“Turisdiction was unsuccessfully raised by: 
the judgment-debtor in the suit in- which- 


the decree, which is now being executed, was 
passed. But there can be nodoubt that it 
is open “to 


‘passed’ the decree had no juriédiction +o 
“try the'suit.:In order to understand the 
plea ofthe judgment-debtor, it is necessary 
to state the following facts which - are not 


disputed: Kuar Sarabjit Pratap Bahadur. 


Sahi judgment-debtor and his son institut- 
‘ed. a suit against Inderjit Pratap Bahadur 
“Sahi to. 1ecoyer: possession over certain 
_properties..On March 7, 1919, the suit ended 


“in a compromise which provided-that- the. 
proprietor of- 


present decree-holder, the 
Tamkohi Raj, granted: three villages to the 
judgment-debtor and his son for their main- 
Jt was agreed ihat villages so `- 


“granted : will continue to form part of. the Tam- 

_ kobi Raj and will révert to the Raj 
failure of male issue .in the line. of the grantee 

and shallstand recorded in 

gisters, in the name of Raja Inderjit, Pratap 

Bahadur Sahi- and his stecessors.ia the 
“Raja Inderjit Pratap’ Bahadur Sahi and his suc- 
“cessors will pay the Government: demand fixed 
wand dssdssed —...... that it will be incumbent 
~on, ‘Kuar, ‘Sarabjit Pratab Bahadur Sabi and 
his niale descendants to :pay to Raja-Inderjit Pra- 


jep Bahadur Sahi gad his successors in the Raj 


“the amount, that the Government demands in respect 
-of the. said villages. ....... > Ng 
The suit was decided in accordance with 
the terms of the compromise: The decree- 
` holder -brought a suit inthe Revenue Court 
against..the .judgment-debtor to recover 
_ the. Government revenue which he had 
paid in respect of the three villages grant- 
_ ed tothe judgment-debtor and-which ac- 
cording to the terms of the compromise the 
` judgment-debtor was liable to: pay. The 
plea taken by ihe judgment-debtor was 
that such a suit was not wilhin the cogniz- 
ance of the Revenue Court. It was urged 
that such a suit was maintainable only in 
Civil Court. We are of opinion that the con- 
tention raised by the learned Counsel for 
the appellant has. no force,’ Section 224, 
Agra Tenancy Act (Act UI of 1926), provid- 
es that a taluqdar or other superior 
prietor may sue for arrears of .tevenue of 
yent due to him asstch in the). Revenue 
- Court: This section is clearly applicable to 
the case before ùs.. From thetermsof the 
compromise under which the judgment-deb- 
tor. holds the three villages it is clear that 
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judgment-debtor even at this- 
‘stage to řaise the plea thatthe court which- 


tenance” as “junior members” of the- family. 
in ‘case -of- 


the Government Re-. 


Raj .and, 


pro-. 
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‘the decree-holder is the superior proprietor’ 


of these villages. It is agreed that the 
villages wil]! continue to form partkof the 
Raj and shall stand recorded in the Go- 
vernment registers in the name of the 
decree-holder. The judgment-debtor. is to 
enjoy possession over: these villages subject 
to two conditions. One is that he agrees 
to pay tothe decree-holderthe yearly Go- 
vernment demands. The other is: that the 
villages revert tothe Raj: in case of failure 
of male issue inthe line of the grantee. The. 
position: of the judgment-debtor under the- 
term of the compromise, is that of. an “in- 
ferior proprietor” and therefore under the: 
provisions of s. 224 Agra Tenancy Act, the 
suit -was cognizable by the Revenue Court. 

The other plea taken by the judgment- 
debtor was that- the de¢ree could be execu- 
ed only against the village in respect of 
which the- Jand revenue was due. This 
contention was not seriously pressed before 
us and we are of opinion that it is not 
well founded. The  decree-holcer has 
obtained a personal decree against. the 
judgment-debtor and itis open to him to- 
recover the amount due by putting -to 
sale any property ofthe judgment-debtor.: 
In our opinion,the objections of the judgment- 
debtor were rightly dismissed by the- trial 
Court. We dismiss the appeal with costs, - 

N. Appeal dismissed, 


manent 


LAHORE HIGH COURT | 
Second Civil Appeal No. 1880 of 1932 
: October 23, 1933 
-DALIP SINGH, J. 
SHIB RAM—Dsrenbant—APPELLANT |, 
: versus : oe 

CHINTA HAR PLAINTIFE— RESPONDENT 
. Partnership—Suit by partner for: accounts without 
suing for dissolution—Maintainability of —Defendant 
claiming dissolution inthe alternative — Dissolution, 
if can: be granted, 

Under certain circumstances it is cpen to ‘a 
partner to sue for accounts of partnership without 
suing for dissolution x 

‘the ordinary rule is that paftnerships are dissolu- 
ble at will In apartnership guit like a partition 
suit either side mayclaim a , dissolution, in the 
alternative to any other pleas that he may raize,: 

Wuere ina suit for accouuts of partnership, 
defendant denied the partnership but prayed in’ the 
alternative that it might be dissolved if it were 
proved to exist; ` F 

Held, that a decree for dissolution sh8uld be 
granted dating from the timethe defendant filed 
his written statement and prayed for dissolu- 
tion, ` EEA 4 b 

S.O. A. from adecree of the District, 
Judge, Hoshiarpur, dated August 29, 1932. 


fh 
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‘Mesars. J. N, Aggarwal and M: C. 
Mahajan, for the Appellant. 
“Mri-Achhru ‘Ram; for the Besicndent: 
Judgment. ~The facts.of th's case’are 
that Shiv. Ram, the defendant-appellant 
Chinta Har, plaintiff respondent, and one 
Musammat = Bimla Devi were ies in 
a2firm known as Shiv Ram and Company. 
This ‘firm was’ itself a partner in a bigger 
firm known as ‘thé Kangra J owalaji Motor 
Service Company: and the share of*Shiv 
Ram and’ -Gompany in the larger firm 
was 4 annas,- El pies in the rupee. «Shiv 
Ram was the: «manager of Shiv Ram and 
Gompany. He'was also general manager 
of-the Kangra Jowalaji, . : Motor Service 


Oompany. Rea 
On June 26, - 1980, -- iin: Bimla 
Devi, Chinta: Har‘ and Shiv Ram:dissolved 


the? partnership’ of Shiv’ Ram and Com- 
pany. Shiv Ram, “defendant, gave Musam- 
mat “Bimla Devi. a 1 promiissory mote- for 
Rs. -7,924. “He promised’ to. pay Chinta 
Har, plaintiff, ‘Rs. 181.: He “alsonunder- 
took to pay a-debt due “by the partner- 
ship’: to -Shankar - Nath-Bhola.~Nath:2 On 
June +28,’ 1930, -Chintay.Har and ‘Shiv 
Ram éxecuted..a new agreement by which 
Chinta: Har became owner ofchalf-a share 
ih .thes Kangra -Jowalaji. Motor Service 
Company -of ‘the:4 Annag -Jle -pies share 
which Had been.. left with Shiv Ram 
áfter the dissolution of the firm of Shiv 
Ram and Company He also became 
liable to discharge half the debts due by Shiv 
Ram to Musammat. Bimla. Devi and to 
Shankar Nath-Bhola Nath. It is stated 
that Chinta’ Har’ would not’ interfere-with 
the management of the’ Company by Shiv 
Ram. and. Chinta Har was to act as an 
accountant cf the joint shaie of Shiv 
Ram. and Chinta Har. It appears that 
out of the’ profits or perhaps from: his 
awn pocket, Shiv Ram alone paid off 
the:sums due to Musammat Bimla Devi 
and to Shankar Nath-Bhola Nath.. No 
accounts .were ever furnished by Shiv 
Ram to Chinta Har ncr did Chinta Har 
ever act as an accountant, Ghinta < Har 
brought the: presént suit for accounts 
claiming ` ‘that the defendant Shiv ` Ram 
was. “bound to give, his accounts, ‘that he 
was-a’sub-partner in the firm of. Shiv 
Ram and Company and-as such” entitled 
to :accoants and that Shiv Ram had 
received various profits-from the Kangra 
Jowalaji “Motor Service Company which 
ho had unlawfully diverted to his own 
use. No claim was made ‘for dissolution 
of the“partnership of Shiv Ram and Com- 
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pany. The defendant’ took varicus 'pleas 
but his main plea was that”: the :partner- 
ship embodied-in the deed'‘of June 28, 
1930, -had never come: into existence! as 
there was-a condition precedent ihat the 
plaintiff: Chinta: Har would: pay” up- the 
sums- duè- from him ‘within’ three days:and 
as he has*never done’ so; the padine hip 
nevér came into existence. 
The : trial- -Court - framed : four issues. 
It- held- that ‘the defendant had failed 
to‘prove that the : partaership had ~ never 
come:into existénte by the ‘failure ‘oft the 
defendants ‘to -payi the-money-’as no such 
condition precedent was proved=: It held 
that the plaintiff was“a sub-partner along 
with the defendantin the Kangra Jowalaji 
Motor Service Company, that'the plaintiff 
was not estopped from maintaining the 
suit, that the plaintiff had‘ not’ asked: for 
dissolation - of ‘the partnership and -that 
the ‘-deféndant “had -asked ~for --dissdélu- 
tion:-of the partnership ‘Tn!''case it was 
found that onehid evér existéd “and, 
therefore, it .granted. the plaintiff- a 
preliminary decree for- dissolution of thé 
partnership . and for accounts ftom ‘June 
98,.1930 “up. tos June’ 23, 1931, tHe date 
of which the plaintiff had finally. Paid: “off 
Musammat Bimla Devi, oo. br: 
The defendant’ appealed 10" the leaned 
District, Judge and : the ‘pleintitf ` put ` 
cross objections. i He. held. that.he: aia: 
tionship between the’ ‘Parties was inot that 
6f Sub-paritier but was that: ‘of’ assighee of 
a half share and that,” ilerefore, ‘the 
plaintiff - was not entitled nto: “any. ‘accounts 
nor “any * dissolution. He modified: -the 
decree, ` dissolving the partnership, : nd 
gave a declaration to the effect that the 
plaintiff was an ‘assignee -of half the 
interests of the defendant in the Kangra 
Jowalaji Motor Service Company. -The 
defendant has come-in appeal to this 
Court and the.pleintiff has cross-objected. 
< The important ‘question arising in ‘this 
case is what is the relationship between 
the parties as evidenced::by ihe deed of 
June : 28,°1930 and by ‘the surrounding 
circumstances.’ It has been strongly: con- 
tendéd by the learned Counsel for the ap- 
Pellant-deferdant that the relationship was 
one of partnership and that- the pleading 
of the plaintiff was’to that effect. On the 
other hand, the - learned Counsel for the 
respondent- plaintiff contends that the 
relationship was one of assignor and as- 
signee. I do not think it necessary to. go 
into “any. lengihy discussion of the :legal 
aspects. -It is sufficient to say that the ques- 


1934 


tion is -one of.-mixed fact and law and the 
pleading of the plaintiff. espécially in the 
statement of -his-Counsel before issues and 
on: reading the-plaint- as a whole. and 
reading the deed clearly shows that the 
relationship was one of partnership. 

‘The next point that arises for decision is 
whether.a pariner could bring a suit for 
accounts ‘without suing for dissol ation. It 
has been. contended on the one side by the 
learned Counsél for the defendant-appellant 
that: he could not do so. It has been con- 
tended -on the other that in the particular 
circumstances of this case he could. I 
consider that in the circumstances of this 
case the plaintiff-was entitled to bring a 
sut for accounts without a suit for dissolu- 
tion. (See Singhal on Partnership at p. 359 
end Lindley .on Partnership atp. £04). - 

The next point that arises- ıs whether 
the partnership -was indissoluble. The 
learned Counsel for ihe respondent claims 
that it was. The-ordinary rule is that 
parinerships are dissoluble at will and -I 
see nothing in the circumstances of this 
case io show {hat the present partnership 
was indissolublé. Tne question remains 
to what date the account, if any, should be 
taken and: whether dissolution should be 
granted- on the prayer of the defendant. 
it must be remembered that in a , parinership 
suit like a partition suit either side may 
claim a dissolution in ihe alternative , to 
any other pleas that- he may raise and I 
therefore consider ihat a decree for dis- 
solution should .be- granted dating from 

- October 14, 1931, the date when the ` defend 
ant put, -in “his written. statement and 
asked for dissolution in case the suit was 
decided against him on he question of the 
absence of any partnerskip at all. 

I therefore accept the appeal and | igive 
a: decree for dissolution of the Eo 
The plaintiff's share and the defendant's 
share shall be half and half. The- part- 
nership commenced on June 28, 1930 and 
will have to be dissolved on October 14, 1931. 
The defendant . -will render accounts bet- 
ween these dates: the date by which to 
render the accounts and the costs, etc., of 
the suit and. appeal will be dealt with by 
the trial Court and in the final decree. 
The cross-objéections are accepted as shown 
above. 


Ne. ©- 6 Appeal accepted, 


BALVMAL v. BAMOHANDHA BAPU 


git 
NAGPUR JUDICIAL AL COMMISSIONER'S 


Civil Revision T iia NG; 329- B 
; of 1932 
. August 9,1933 
STATLES, A. Ives 
SHIVMAL AND ANOTHER — APPL: CANES - 
wersus 


RAMCHANDRA BAPU—Nos-AveLreane. 

Land Acquisition Act(I of 1894), ss. 9, 18, 31 (2) 
— Absence of notice under s. 9— Notice of apportion- 
ment served — “Validity of preceedings -Failure ‘to 
apply for reference—Suit in Civil Court, whether lies 
—Remedies. under Act, whether exclusive. 

Where in land acquisition proceedings a person 
interested has received notice of ‘apportionment and 
has appeared in answer to that notice, he will be 
bound by the proceedings and cannot bring a suit 
under the third provis» to 8, 31 (2) of the Land 
Acquisition Act, even if he had not received the 
notice unders 9 of tre Act His prepr course if 
he objects to the apportionment is to proceed under 
5 18. 

“The Land Acquisition Act provides a special-pro- 
cedure and persons who being entitled to avail 
themselves of the procedure under the Act, fail to 
do so, cannot lave recourse to the Oivil Court, 
Saibesh Chandra v. Bejoy Chand (4) and Nilmony 
Singh v. Ram Bandhu Rai (ï`, relied on Punnabati 
Dar v. Pudmanund Singh Bahadur .(2) and Bhandi 
Singh v, Ramadhin Roy (3-, not followed. Hurmyutjan 
Bibi v. Padma Lochun Das (1), referred to, 


C. R. A. from an order of the Small Cause 
Court Judge, Dal wha, dated August 20, 
1932. 


Mr. V. R. Dhoke, for the Applicants: 
“Mr. S.R. Bobde, ‘for the Non-Applicant. 3 


Order. -The . -epplicants brought -a suit 
in the Small Cause Court, Darwha, under 
proviso 8 to s. 81 (2), Land-:-Acquisition 
Act, for recovery of Rs. 100 that had : béen 
wrongly paid according to .ihem- to the 
defendant non-applicant. Certain land 
wes acquired fcr construction of the 
Darwha-Pusad Railway and - admittedly-a 
part of field No. 74, which belongs to: the 
non-applicant, was acquired during ‘the 
acquisition proceedings.. - There’ are ten 
mango trees in that field, and the appli- 
cants alleged that those trees were sold 
to their father Bholalal on March. 28, 
1885, for Rs. 200. During the acquisition 
proceedings two of those: trees, which - were 
standing on the land ecquired,were also taken 
possession of and compensation amount- 
ing to Rs. 200 wes paid, of which Rs. 10 
was paid to the applicants and Rs. 100 
to the non-applicant: The «applicants 
however contended that the whole, sum: of 
Rs. 200 ‘should have been paid to them 


‘and nothing should be paid ‘to the non- 


applicant. They however accepted the 
sum. of Rs. 100 and’ admittedly didnot 
question the award “made by the’ Collector, 
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nor did théy apply that a reference should 
be made under s. 18 (1) of the Act, but 
instead of that they filed their suit in the 
Small Cause Court and the Judge of 
that court after fully considering the 
matier has held that the suit could not lie 
and therefore dismissed it without going into 
the merits, f 

The learned Counsel for the applicants 
has contended that that decision of the 
Judge of the Small Cause Court is wrong 
for two reasons: first, that no notice was 
served upon his clients as required by 
s. 9 (3) of the Act and, secondly, that the 
view of law taken by the lower Couri is 
incorrect and that a.person aggrieved by 


the apportionment of compensation may’ 


Make an application for reference under 
s. 18 of the Act, or may bring a suit in 
the Civil Court and that his suit in tke 
Civil Court is not barred if he doss not 
make a reference under e. 18 of the Act. 
T am of opinion that both these contentions 
pat forward. by the learned Counsel are 
incorrect. | f i 

As regards the first, it may be noted that the 
applicants in their written reply, which was 
filed on April 5, 1932, stated that they did 
not 1eceivé any notice under s. 9 of the Act, 
‘and that they had no opportuni.y to repre- 
sent their „case. On the other hand, they 
admit that they -received a notice, as 
they put it, at the ‘last moment, ‘to receive 
the. money and that they accepted such 
money ‘under oral protest. Admittedly 
therefore they received some notice and ap- 
peared before the Collector and received 
the.money.” In the circumstances, I think 
it was for the applicants to prove that they 
did not receive the notice required by s. 9 

_ of the Act, and the only evidence they have 
adduced in the matter is the deposition 
of the first applicant Sheomal himself, who 

_has deposed as follows: . ` 

“I had received notice for receiving Rs. 100. I 
took away Ks. 100. I demanded Rs, 2UU but the 
officer said it was enough and that he (I ?) should file 
a civil suit. o 

X-xd, Thenotice did not mention that I was to 
receive Rs. 100, 1 have not got notice. My state- 
ments were nòt recorded. I had given no applica- 
tion in writing. 1 “was not willing to accept 

“Rs, 10°." > . 

‘It may be ‘remarked thal the notice was 
not produced and from that a presumption 
may be drawn that, if it had been pro- 

“ duced, “it would go, against the applicants’ 

‘contention. Further [I am doubtful whe- 
ther. the fact that. the applicants did or 
did not recéive a notice under s. 9 (3) of 
the Act would invalidate the proceedings, 
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because admittedly they did receive a 
notice for the apportionment of the com- 
pensation and they appeared in answer. 
to that notice. That notice would appear'- 
to have been sent under s. 12 (2) of the 
Act. According to Hurmutjan Bibi v. 
Padma Lochun Das (1) the decision in which 
was passed whilst the old Act of 1870 
was in force,.a separate notice of the ap- 
portionment had to be fiven under s. 39 
of that Act (X of 1870), and any person 
not served with such a notice was not bound 
by the proceedings and could bring a 
civil suit under the proviso to s. 40 of that 
Act, which corresponds.to the third proviso 
to s. 31 (2) of the present Act. In the 
present case, admittedly the applicants did 
receive a notice of the apportionment of the 
money and therefore -I would hold that 
they are bound by the proceedings and 
cannot bring a suit under the third proviso 
tos. 31 (2) of the present Act. 

As regards the second contention there 
has been some conflict of decision, but the 
authoritative view now. is that the Act pro- 
vides a special procedure and that persons 
must avail themselves of that procedure 
and, if they fail to do so, they cannot 
have recourse to the Oivil Courts. It is 
true that formerly it had been held that 
there was concurrent jurisdiction in the 
matier and parties might either make an 
application under s, 18. of the Act or bring 
a suit. I would refer to the decision in 
Punnabati Dai v. fudmanund Singh 
Bahadur (2). : The same view was express- 


-ed by Mookerjee, J., in Brandi Singh v. 


Ramadhin Rey (3) though, us pointed out 
in the later decision upon which I rely, 
that was only an obiter, as the question did 
not really fall to be decided in the case, 
In Saibesh Chandra y. Bejoy Chand. (4) 
upon which I rely and which is a case 
very analogous to the_ present case, the 
whole matter has been exhaustively con- 
sidered and it, has been held that the Act 
has provided a, special procedure for parties 
dissatisfied with the -award, that such 
parties must avail themselves of that pro- 
cedure and that, if they fail todo so, they 
canno; get relief from the Civil Courts in 
the ordinary way. It was furiher held, 
following the decision of their Lordships 
of the Privy Council in Nilmony Singh v. 
Nn onde Rai (5) that the third proviso 

(2)7 OW N 533. mwi 

(3) 10 O W N 991;2 0 LJ 359, 

(4165 Ind Cas, 711; AI R 1922 Cal.4; B OCW N 


508. 
(5) 7 O 388; 8 I A 90; 10 O L R 393 (P 0). 
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tos. 31 (2) only applies to persons}who had 
ro; an opportunity of appearing, but 
who were interested in the property. . The 
decision of their Lordships of ihe Privy 
Council is concerned with persons who are 
the real owners of the land, but who through 
some disabilities do not appear and are 
not dealt with in the land acquisition pro- 
ceedings. Their Lordships have held that 
the proviso to's. 40, Act X of 1870, which 
is identical, with proviso 8, s. 31 (2) of the 
present Act, applies to such persons and 
that they. have a right to bring a suit in the 
ordinary course. The concluding portion 
of ihe judgment is as follows: ~~ 
` “Their Lordships are’ of opinion’ that the Courts 
in India who both concur ‘on this point, have.rightly 
held, that this proviso applies only: to persons who 
rightly have not been adjudicated upon in pursuance 
of the sections «38 and 39), and that it has not the 
effect, which it would certainly not be reasonable to 
attribute to it of pérmitting’ 8 person whose claim 
‘ has been adjudicated upon ia. the manner pointed 
out by the Act to have that claim re-opened and again 
heard in another suit.’ Their Lordsbips are of opinion 
that the- provisions in this Act for the settling of 
compensation are intended tote final: and that the 
amount and distribution of the- compensation having 
been settled in this.case by a competent court, and 
the decision not having been appealed against, the 
settlement ‘is final, and the present suit cannot be 
maintained: They will therefore humbly - advise 
Her Majesty that this judgment be affirmed, and the 
appeal dismissed with costs.” - 


‘From this J think it may be righ.ly infer- 
Ted that the view now taken in Saibesh Ch- 
andra v. Bejoy Chand (4), is correct and 
that persons who have received notice and 
who have ‘appeared before the’ Collector 
at‘ the time of the apportionment of the 
‘compensation money must, if they object 
to that’ apporiionment, make an application 
under 5. 18 of the Act‘and are not able 
to avail themselvés of proviso 3,s. 31 (2) of 
the’ Act, and are therefore debarred 
from “filing a civil suit. I am of 
‘opinion, then, thit the view taken by the 
‘Judge of the Small Cause Court is correct 
and:that the applicants cannot bring a suit 
‘in the Civil Courts. I therefore dismiss 
the application for revision with costs. I 
fix, Pleader's fee at Rs. 25., . = 

A. “Application dismissed. . 
|: || BOMBAY HIGH COURT 

`` Oriminal Reference No. 70 of 1933 
Aa September 11, 1933. 

. BROOMFIELD AND DIVvATIA, JJ. 
Ss" EMPEROR— REFERER 

| ` versus 0 

SHER ALAM KHAN SAHIB ~—Accosszp.? 

Penal Code (Act XLV of 1860,, st 477—Valuable 
security — Destruction of administrative order of 
court not “creating any legal right—Offence under 


" BuPEROB v. SHER ALAM KHAN SAHIB 


-The accused . was charged 
- Honorary First-Olass Magistrate at Ahmeda- 


-for 
‘were alleged to be valuable security, and 


879 
8.477, tf made out— Criminal Procedure Code (460 
V of 1098), 8. 215—Commitment, quashing of—Sub- 
sequent order directing Magistrate to conclude trial— 
Power of High Court to pass. . 

In order to make a person guilty of an offence 
unders 477, Penal Code, the document should be 
a valuable security. An administrative order asking 
the Nazir of the Court to take a document of surety- 
ship from the accused for his being released on bail, 
does not by itself create a legal rightin favour of the 
Nazirand hence when such an order is destroyed, 
an offence under a 477 is not committed, 

Section 215, Criminal Procedure Code, empowers 
the High Court to quash an order of commitment on a 
point of law, but it does not, in any way, restrict the 
power of the High Court to pass any subsequent order 
after the commitment is quashed, It is open to the 
High Court 10 pass an order that the case should be 
sent back to the Magistrate who. should conclude the 
trial before him. Emperor vy, Girish Chunder Kundu 
(Ll), relied on, Hmperor.v. Asha Bhathi (2), referred 
to. 


Cr. Ref. made by the Additional Séssions 


‘Judge, Ahmedabad. - 


Mr. HA. D. Thakor, for the Accused. 

Divatia, J.—This is a reference made 
by the Additional Sessions Judge at 
Ahmedabad recommending that ihe com- 
mittal of the accused to-the Sessions Court 
on a charge for an offence under s.. 477, 
Indian Penal Code,” should be quashed. 


before the 


bad under s.” 477, Indian Penal Code, 


having destroyed documents which 


the learned Magistrate being of opinion that 


„there was a prima facie case against the 


accused with regard to the offence charged 
against him, passed an order’ committing 
the accused to the Court of Session for trial 
under s. 477, Indian Penal Code. The 
offence alleged to have been committed by 
the dccusea consists ın his destroying an 
order of the court by which the Nazir of 
the court was asked to take a document of 
suretyship from the’ accuséd for his being 


“released on bail and the necessary certificate 


for the solvency of the surety was to be 
taken. It is this order signed by the 


‘Superintendent and addressed to the Nazir 
‘that is alleged to have been destroyed by 


the accusea along “with two ‘draft affidavits 


“and a certificate given by a Pleader, Now, 


in order that the accused may ‘be prinia 


‘facie guilty of the offence under s. 477, 
: Indian Penal Code, the document destroyed 
-must amount to a valuable security. “ Valu- 
‘able security” has been defined under s. 30, 
‘Indian Penal Code, which says thatit must 


mean; 
“a document which is, or purports 


to bepa docu- 


-ment whereby any legal right is created, extended, 


transferred, restricted, extinguishéd or releagod, or 
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whereby any person acknowledges that he lies under 
legal liability, or has not a certain legal right.” 


It cannot be said. that this administrative 
order of the Superintendent addressed to 
the Nazir by itself created any legal right 
in favour of the Nazir much less the two 
draft affidavits made by certain persons. 
Therefore, the learned Sessions Judge's 
recommendation that the offence with which 
the accused is charged does not fall under 
s. 477, Indian Penal Code, is correct, and in 
that view of the case, the committal by the 
learned Honorary Magistrate on that ground 
cannot. be. sustained, and under s: , 215, 
Criminal Procedure Code, we quash this 
commitment on `a point of law, which in 
this case is that no offence has been made 
out on the facts under s. 477, Indian Penal 
Code. 

Mr. H. D. Thakor, appearing for the 
accused in this case, has urged that the 
recommendation of the learned Additional 
Sessions Judge to the effect that after the 
commitment was quashed, the case should 
be sent to the District Magistrate to arrange 
for a trial by a competent "Magistrate i is not 
correct, and he says that once the order of 
committal is quashed, the Magistrate who 
heard the ċomplaint, has no further juris- 
diction, and that; therefore, the cnly order to 
be passed after the commitment is quashed 
is that the accused should be discharged. 
This argument is not correct. Section 215, 
empowers the ‘High Court to quash ên 
order of commitment on a point of law, 
But it does not, in any way restrict the 
power of this Cburt to pass any subsequent 
order after the commitment is quashed. On 
the contrary, there is a recent ruling of the 
Calcutta High Court in the case of Emperor 
v. Girish Chunder Kundu (1). There the 
Full Bench decided that while the primary 
éffect of the order quashing the commitment 
was ` tọ supersede any action taken by 
the Magistrate under s. 210 and his proceed- 
ings subsequent thereto, it was necessary 
forthe Magistrate to go back to the point at 
which he took cognizance of the complaint, 
that there was to need for a fresh complaint 
and that ihe Magistrae was to begin the 
trial afresh undér s. 252, Criminal Proced- 
ure Code. Thaf view is, no doubt, correct, 
and in our own High Court also after an 
order ig made quashing the commitment, 
the subsequent order that is passed is that 
the matter should be sent back to the 
Magistrate who would conclude the trial 


before him. As an instance of this kind of 

41) 123 Ind. Cas, 433; A 1 R 1929 Cal. 756; (1929) 
Cr, Oas. 468; 34 O W N13; 500 LJ 408; Ind, Rul, 
(1930) Oal. 821; 57 O 1042: 31 Cr. L J £08 (FB). 
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order, I may refer tothe case of Emperor 
v. Asha Bhathi (2), inwhich after the order 
for commitment was quashed it was direct- 
ed ‘that under s. 254, Criminal Procedure 
Code, it was the Magistrate’ s duty to frame 
in writing a charge against the accused 
and then “to proceed as described in 5. 256 
and the following sections, and the 
final order was that the commitment 
was quashed and the Magistrate should 
conclude the trial himsalf. 

It is urged here that the effect of quashe 

ing {he order of committal is that there’ is 
no charge against the accused under 8. 477, 
Indian Penal Code, That, however, does 
not mean that the accused should’ be. ‘dis 
charged ‘entirely although he may not, be 
guilty of. an offence under this particular 
sec'ion, When the -Magistrate has taken 
cognizance of this offence, then he has in- 
quired into the offence, and if he finds that 
on the evidence in the case the accused: is 
guiltv of an-offence, which would fall under 
a different section, then it would be his duty 
to convict the accused of that. .offence, 
Under s. 209, Criminal Procedure Code, it is 
provided that the Magistrate shall, if he 
finds that there are not sufficient grounds 
for committing the accused person for trial, 
record his reasons and discharge» the 
accused, unless it appears’to the -Magis- 
trate thet such person should be tried 
before himself or some other Magis» 
trate, in which case he shall proceed`ac- 
cordingly: This wuld mean that wherevér 
the committal of an‘ accused ‘person to the 
Court of Session ‘is not ‘justified; then in 
that case the Magistrate has to see whether 
on the complaint and ‘on ‘the ‘evidence that 
is adduced by thé complainant the. accused 
would be guilty of any’ offence and that 
he hes to charge the accused of that 
offence of-which he finds him to be guilty, 
and it would be proper for him to’ convict 
him accordingly. 

I, therefore, “think that the order of the 
learned Additional Sessions’ Judge in this 
case isproper ‘and ‘that, as obeerved by 
this Court in Emperor v. Asha Bhathi (2), 
the proper: order here would be that this 
commitment is quashed and, that the 
Magistrate’ should ‘conclude the-trial him- 
self. - This reference:is, therefcre, accepted. 
The papers should go to ‘the ‘trial Magis- 
trate for disposal according to these remarks, 

pr eons, d —I agree. 


Reference accepted. 
sa 21 Ind, Oas 897; 14 Or. LJ 657; 15°Bom, L R 
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ʻ CALCUTTA HIGH COURT 
*“ .:. Appeal ‘No, 197 of 1930 
`> July 15, 1932 
~ GuHA AND BARTLEY, JJ, 
OHAOGAN LAL-BAGRI APPELLANT 


.VETSUS 
BEHARI LAL SAHA RAY AND OTHERS — : 
< . RESPONDENTS . 
"Timitation Act (IK of 1908; Sech. T, Art. 180— 
Sale— Rejection of application to set aside sale— 


Confirmation ‘of ‘sale—Appeal against rejection of 
application to set aside sale—Dismissal of—Applica- 
tion for delivery of possession — Limitation, „when 
_ begins—Appeal against rejection of application for 
delivery of possession —Competency - of —Civil Proce- 
dure Code (Act V of 1908), 3047, ` 
- The holder of a mortgage decree purchased thé 
property on, Ssptember 17, 1924. The- application of 
one of the judgment- debtors to set aside the 1 sale 
was dismissed on May 39, 1925, and the sale was 
confirmed. An appeal by the judgment- -debtor was 
álso. dismissed on July 25, 1927, The decree-holder 
applied for, delivery of poasession on January 18, 
1929 


‘Held, that the ‘application was” governed by 
Kets 189, Limitation ‘Act and was ‘in time being made 
‘ within three’ years of ths final’ order confirming the 
sale.: Baijnath-Sahai-v. -Ramgut. Singh (|), relied on, 
Neckbar , dahaiv. Prakash, Chandra Nag (2), distin- 
gitished:, < 

- Held alsó, that an order’ rejecting the application 
for -possession under” 8:47, was appealable. 


ee “Appeal against . an.order of Sub- Hades: 
Second Class,’ “ Mymensingh, dated January 
= 283, 1930. 

Messrs. Brajalal. Chuckerbutty, Birendra 
Kunar De and Debendra ` Nath Bhattaz 
charji, for. the Appellants 
=Mr: Ananda Charan Karkoon, for ‘the 
“Respondents.” 

Judgment. —This i wa is’ digecied 
against - an order passed: by the dearned 
Subordinate Judge, Second Court, Mymen- 
‘singh, of January 23, 1930, holding that an 
‘Application for delivery of possession made 
iby : a -decree-holder auction-purchaser was 
“barred by limitation.. The purchase --vas 
‘made bythe decree-holder at a sale héld on 
September 17,1924, in execution of a mort- 
gage decree. 
‘applied for setting aside the sale on October 


ol, 1924 and that application was dismis- i 


“sed on May 30, 1925, The sale was-con- 
firmed on that date. There was-an ‘appeal 
“by the judgment-debtor against ‘the order 
dismissing the application for setting aside 
‘the sale-and‘the appeal was dismissed by 
‘this. court on July -25, 1927. The applica- 
‘tion for delivery of ‘possession was made on 
‘January. 18, 1929:. The limitation. appli- 
‘cable to such an. application would be the 
“ohe prescribed ‘by Art. 180,-Sch. I; Limita- 
“tion‘Act, and it was incumbent ‘upon’ the 
“purchaser to make the application within 
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i the final . decision of. this: guri, 


The judgment-debtor No.: 5 . dure Code, made by. the judgment-dèbtor 
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three years from the date. when the sale in 
execution of. the decree became absolute. 
There was no question of ‘suspension of 
the period of limitation or extension of 
the period of limitation involved in a case 
like the present.’ As observed by’ their 
Lordships of thé Judicial Committee of 
the Privy Council in the case of Baijnath 
Sahai v. Ramgut Singh (1), there could 
be no final, conclusive and definitive order 
confirming the sale, while the question 
whether the sale should be confirmed ` was 
in litigation. In-the case before: us there 
was the application for setting aside ` the 
sale heldin execution of the décree, and 
that application was made within 30° days 
of the daté of the sale. On the facts of 
this case therefore the decision of-this 
court in the case of Neckbar Sahai v: 
Prakash Chandra Nag (2), is not an autho- 
rity against the appellant before us, ‘regard 
being | had to the. observations made i in a 
case ale p. 614* 


- Inthe words of their’ Lordships’of: the 
Judicial Committes’ of the Privy’ Council 
in Baijnath Sahats. case- (1),.mentionéd 
above, it could not be said, when the par- 
ties were litigating as to "whether the sale 
should be confirmed or not,.that~ the salè 
had become final or conclusive. The con- 


firmation of the sale. therefore. dates only 
‘from the date when the - litigation ‘following 
‘upon the application for ‘setting aside’ ‘the. . 


sale terminated on July. 25,; 1927; the date. 
in that 


cation toe delivery of | possession nee by 
the decree-holder auction-purchaser;’ the 
appellant before -us. If may be‘mentionéd 
that a preliminary ' objection as’ to the 


: maintainability of the appeal: to this- court 
‘was raised. où. behalf of the respondents. 
-As the order of the court . below was‘ passéd 


on an application under s. 47, Civil Proce- 


No. 4, there can’ be-no doubt that-thée-ap- 
‘peal i is :eompetent.. In the’ above “view ‘of 
the case, this appeal must be allowed; the 
order of the ‘court below against- which this 
appeal is directed,. is set aside, and. the 
appellant's: application for delivery -of 
possession made before the lower Court is 


‘allowed, with the result that possession is 
. to be delivered by the court to the: appel- ` 


lant as prayed by .him. The appellant 
(1) 23 0715; 23 TA 45; 7 Sar. 1 (P 0). 
(2) 120- Ind. Cas. ee AI R 1930. “Cal. 86; 56 0,608; 


Ind. Rul. (1929, Cal. 8 ‘ oes 
. Page of 56 Gal Ed]: ie a Tak 


ka 


. ‘general body of the public 
- ‘trust is created. He may in his judicial 


Sed 


is entitled to his costs in this court as also 
inthe cout below. The hedring fee in the 
appealto this court is assessed at three 


gold mohurs. Let the record be sent 
down as soon as possible. 
N. Appeal allowed. 
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PRIVY COUNCIL 
Appeal from the Bombay High Court 
December 12, 1933 3 
LORD THANKERTON, LORD ALNESS AND 
Sir LANCELOT SANDERSON. 
MAHOMEDALLY ADAMJI PEERBHOY 
AND OTHERS — APPELLANTS 
VETSUS 
AKBERALLY ABDULHUSSEIN ADAMJI 
PEERBHOY AND oTezrs—Rxespon DENTS 

. Muhammadan Law—Public, religious or charitable 
trusts—Discretion of kazi— Civit Procedure Code 
(Act V of 1908), s. 92—Scheme suit—Power of court 
—Intention of founder—Charity.:-in deplorable 
condition—Mutawalis insolvent—Interest of public 
for whose benefit trust is created—Order for removal 
of mutawalis—Order of reference to Commissioner to 

take accounts and frame scheme—Whether proper. 
Under Muhammadan Law, with respect t> public, 
religious or charitable trusts the kazis discretion is 


wery..wide. He may not depart from the intentions 
of, the founder or from any rule fixed by him 


5 . : as to 
the objects of the benefaction ; but as regards manage- 
ment, which must be governed by cireumstances, 
he.has complete discretion. 


4 He may defer to the 
wishes of the founder so far as they are conformable 


to changed conditions and circumstances, but his 
primary duty isto consider the interests of the 
for whose benefit the 
j discretion 
-vary any rule of management which- he may find 
“either not practicable or not inthe-best interests of 
the institution. In giving effect to the provisions of 
s. 92, Civil Procedure Oode and in appointing new 
trustees and settling a scheme, the court is entitled to 
take into consideration not merely the wishes of the 
founder, so far as they can be ascertained, but also 
the past history of the institution, and the way in 
which the management has been carried on hereto- 
fore; in conjunction with other existing conditions 
that may have grown up since its foundation. It has 
also the power of giving any directions and laying 
down any rules which might facilitate the work of 
management, and, if necessary, the appointment of 
trustees in the future. Mahomed Ismail Arif v. 
Ahmed Moola Dawood (1), applied, Lp. 883, col. 


2] 
here the trust is for public purposes of it- 
able and religious nature, the Pope duty sone 
-Oivil Court is to consider the interests of the public 
‘or that part of the public, for whose benefit the 
trust was created,and whenit is found that the 
` charity wasina deplorable condition, that there was 
no income to carry on the trust, that the mutawalis 
had been excommunicated by the Mulaji, that the 
were infolvent, that owing to thase ie 
“number of pupils ia the madrasa, an institution 
maintained by the trust, had diminished and 
that the numberof pilgrims had fallen off, there is 
ample material before the Court which will justify 
it in deciding, in the exercise of its discretion, that the 


reasons 
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mutawalis should be removed. Under such circum- 
stances itis also in the discretion of Court to make 
an order of reference toa Commissioner for taking 
accounts, framing ascheme for the administration 
of the trust, and suggesting the names of fit and 
proper persons to be trustees, 

Messrs. L. DeGruyther, K. C., and J. M. 
Parikh, for the Appellants. 

Messrs. A. M. Dunne, K. C., and W. 
Wallach, for the Respondents. , 

Sir Lancelot Sanderson.—This is 
an appeal from a decree dated August 18, 
1930, made by the High Court of Judica- 
ture at Bombay in its appellate jurisdiction, 
affirming (with some variations which are 
not material to this appeal) a decree dated 
March 12, 1929, and made by Mr. Justice 
Madgavkar sitting in the said High Court 
in its original civil jurisdiction. 

The plaintifs are members of the Da- 
woodi Borah Community and, having an 
interest in the trust, which is the subject 
matter of the suit, they obtained the consent 
of the Advocate-General at Bombay to 
institute the suit in pursuance of s. 92 of 
the Civil Procedure Code of 1908, on the 
basis that the trust was created for public 
purposes of a charitable and religious 
nature, | 

The first plaintiff is a grandson`of the 
late Sir Adamji Peerbhoy, who created the 
above-mentioned trust. 

The first five defendants are sons of the . 
said Sir Adamji Peerbhoy, the sixth defen- 
dant is the official assignee and assignee 
of the estate of the said five defendants, 
and the seventh defendant is a receiver 
appuinted ina suit No. 720 of 1916. 

The first four defendants are the appel- 
lants to His Majesty in Council. - 

The suit was brought for the following 
amongst other reliefs : — 

(a) That it may be declared that the properties and 
moneys in paras, l and 3ofthe plaint menticned 
are the subjects of trusts created for public pur- 
poses ofa charitable and religious nature. 

(b) That fit and proper persons may be appointed 
to be trustees of the said charities. 

(c) That the defendants be ordered to hand over 
the said properties and moneys to the trustees so 


appointed and to account for the rents and profits 
thereof. 


(d) That ascheme or schemes may be framed and 
such other relief given as may be necessary for the 
due and proper administration of the said charities, 

16 is common ground between the plaintiffs 
and the defendants that the late Sir Adamji 
Peerbhoy did dedicate land and buildings, 
including a mosque, for public purposes of 
a religious and charitable nature. The 
buildings were to be used partly as a san- 
atorium, partly as a rest house for pilgrims 
and poor persons of the Dawoodi Borah 
community, 3 
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‘Sir Adamji provided the money for all the 
the buildings and maintained the same out 
of his own pocket and acted as mutawali 
during his lifetime. 

It was alleged, however, by the defendants 
appellants that-Sir Adamji had reserved 
the upper floor of two blocks of the buildings 
for the use of members of his family and 
his friends and guests. 

The three main issues at the trial were 
as follows : 

1, Whether the upper floors of the blocks No 2and 
3 were reserved by Sir Adamji as settlor for the use 
of his family and their guests and friends ? 

2, Whether defendants Nos. 1-5 are Trustees de son 
tortor Mutawalis appointed by Sir Adamji?and- ` 

3, In the last case, whether they should be removed 
or maintained as Afutawalis ? ia 

Both the courts in India have decided 
that Sir Adamji Peerbhoy dedicated the 
whole of the buildings for the benefit of 
the Dawoodi Borah Community and that 
he did not reserve the portions of the buil- 
dings for the members of his family, their. 
friends and guests as alleged by the ap- 
pellants. : 

Both the courts in India have held that 
the first five defendants were appointed 
mutawalis by their father, Sir Adamji Peer- 
bhoy and that they were not trustees de 
son tort, : i a 
` Their Lordships see no reason for dis-. 
agreeing'with these concurrent findings of 
fact,and they adopt the same. | 

The argument before the 

mainly directed to the third issue. 


Board was. 


It was contended that there was no real. 


ground .for the removal of the defendant 
mutawalis, Doesnt, 

The learned Judge who iried the suit 
came to the conclusion that the charity. was 
in a deplorable condition; that there was 
no income to carry on the trust; that the 
defendant mutawalis had been excommuni- 
cated by the Mulaji; that they were insolvent; 
that owing to these matters there were 
about six pupils only in the Madrasa; that 
owing to the differences which had arisen 
the number of pilgrims who took advan- 
tage of the buildings had fallen off, and 
that the upper floors in two blocks of the 
buildings were occupied by the defendant 
mutwalis and their families. 

Itappears that the defendant mutawalis 
were adjudicated insolvents in 1925, and 
the learned Judge held that they had kept 
no accounts since 1923. - 

In view of these matters he decided that 
the defendants Nos. 1 to 5 should be re- 
moved from the position of mutawalis. 
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_ The High Court in its appellate jurisdic- 
tion agreed with the learned Judge's dé 
cision in this respect. í 
It was argued on behalt of the appellants: 
that insolvency by itself was not a ground- 
for removal and that the fact that no 
accounts had been kept since 1923 was not 
material, since there was no endowment of 
the trust, and that such money as had been 
spent was provided by the members of the 
founder's family, - MAA 
The principle on which this matter should! 
be considered is set out in the judgment 
of the Board, delivered by Mr. Ameer Ali, 
in Muhammad Ismail Ariff v.- Ahmed Moola: 
Dawood (1) :— sone 
“The Mussalman Law, like the English Law, drawg 
a wide distinction between public and private trusta. 
Generally speaking, in case of a wakf or trust 
created for specific individuals or a deterniinate 
body of individuals, the Kazi, whose place in the 
British Indian system is taken by the Oivil Oourt, 
hasia carrying the trust into. execution to give 
effect so far as possible to the expressed -wishes of 
the founder. With respect, however, .to public, relig- 
ious or charitable’ trusts, of which a public mosque- 
is a common and well-known example, the Kazt's 
discretion is very wide H> may nəs depart from. 
the intentions of the founder or from any rule’ fixed 
by him, as tothe objects of the Benefaction; but’ as 
regards management, Which must: be governed by 
circumstances, he has compléte discretion. He may 
defer to the wishes of the founder-sofar:ad they are 
conformable to changed conditions and circumstances, 
but his primary duty is to consider the interests ‘of 
the general body of the public for whose benefit 
the trust is created. He may in his judicial dise 
cretion vary any rule of management which he may 
find either not practicable or not in the best interests’ i 
of the institution.” < 4 eae 
_ After .a reference to the provisions -ofi 
s. 539 of the Code of Civil Procedure, 1882, 
which, as far as the question now undercon- 
sideration is concerned, are not materially 
different from the provisions’ of s. 92, of 
the Civil Procedure Code of 1908, the.judg- 
ment in the cited case ‘proceeds as 
follows :—_ Sy DRS mi. 
“In giving effect.to the .provisions of ,the section 
and in appointing’new trustees and settling a scheme, 
the court is entitled to take into consideration not 
merely the wishes of the founder, so far as they. can 
be ascertained, but also the past history - of the 
institution, and the way ia which the management 
has baea carried on heretofore, in- conjunction with 
other existing conditions that may -have grown up 
since its foundation. It has also the power ot giving 
any directions and laying- down: any rules which 
might facilitate the work of management, and, if 
necessary, the appointment of trustees in the 
future”. $ 


Inasmuch as the trust now under cpnsider- 


(1) 35 Ind: Oas; 30; 43 IA 1%7at p. 134; 14 AL 
'J Tål; (1918) 1 M W N 460; 20 O W N1118; 20 M 
LT 110; 18 Bom. L R61; 31 M LS -290;21 OL 
J 198; 4 L W269; 9 Bur, L' T 141; 43 0-1085; 8: LB 
R517 (P O : 
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ation.is:for public purposes of a charitable 
and religious nature, the primary duty of 
the Civil Court, whichin this instance has 
taken the place of the Kazi, was to consider 
the interests of the public or that part of 
the public, for whose benefit the trust was 
created, and in view of the facts found by 
the learned Judge who tried the suit, their 
Lordships are of opinion that there was 
ample material before him to justify him in 
deciding, in the exercise of his discretion, 
that the defendant mutawalis should be 
removed. = 
| It was further in his discretion to make 
the.order-of reference to the Commissioner 
for taking accounts, framing a scheme. for 
the administration of the trust, and sug- 
gesting the names of fit and proper persons 
of the’ above-mentioned community to be 
trustees. Their Lordships are of opinion 
that this was in the circumstances of the 
ease not only justifiable, but also necessary, 
and it is to be noted that the High Court 
gave a special direction that the Commie-. 
sioner should be at liberty to consider the 
claims of any members of the family, in- 
¢luding’ the defendants, of the late Sir 
Adamji Peërbhoy to be trustees if otherwise. 
suitable... 2. * 

«Wor these:reasons their Lordships are of 
opinion that the appeal should be dismissed 
with costs,.and they will humbly advise 
His Majesty accordingly. 
“ON. Appeal dismissed. 
i Solicitors for the Appellants.—Messrs. 
¿Stanley Johnson & Allen. * 
3- Solicitors for the Respondent.—Messrs. T. 
E: Wilson & Co. . 
PRIVY COUNCIL. 
“= Appeal from the Calcutta High Court 
on December 12, 1933 

LORD THANKERTON, LORD ALNESs AND 

. “SIR LANOELOT SANDERSON 
'.. Tue BARABONI COAL CONCERN, 

‘6. LTD,— APPELLANTS 

i versus- 

Tue SERVITORS and SHEBAITS oF 
SREE SREE GOPINATH JIU, 
GOKULANANDA MOHANTA THAKUR 

: - AND OTHERS ~ RESPONDENTS 
". Lease—-Mining lease granted by four shebaits of 
an idol—Construction of: the lease—One of the four 
shebaits suing for his share in theidol's interest— 
Suit; if maintainable—Deed—Construction of— 
Words in deed clear—Subsequent conduct of parties— 
Whether relevant—Royalty, how payable, ` 

The material portions of a lease: deed granted by 
the shebaits of an idolin favour of the predecessor- 
.in-title of a company, ran as follows ;— 

““Mouza Monoharbabal in Pergana Sergarh within 
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Police Station and Sub-Registry Asansol; Chowkt 
Raniganj and District Burdwan is the rent free 
debuttar property of your family deity Sri Sri Iswar 
Gopinath Jiu Thakur. You haveparichariki right 
in the said property as shebait. On my making @ 
proposal to take a settlement of the interests.of your 
family deity in the said mouza for raising” coal by 
excavating accal mine under thé ground of the’ said 
Mouza; you grant unto me a settlement, .on the 
following terms and conditions, of the whole inter- 
est that your family deity has in the said Mouza 
for the benefit of the said family deity and for increas- 
ing the income -of the said debuitar estate. ~I take-the 
settlement on the terms following, and. agree :— 
(1). That I shall raise coal from the ground under- 
neath the said mouza according to the’ boundaries- 
given below and shall pay a commission of.1 pice 
per maund of steam coal, 14 pice per maund of soft 
and hard coke, two annas per ton of . dust coke, and 
14 pice per maund of rubble coal to the extent of 
the interest of your said family deity....:. . (4) ope ess 
The minimum royalty will be paid in four equal 
instalments.to yourselves or your authorised 'cfficera 
on taking receipts I shall not be entitled to plead 
payment of conmission without receipt, and if I 
do so, it will not be entertained. -If° the money: be , 
not paid according to: the Kists ‘aforesaid, I. shall 
be Jiable to pay interest at 1 per cent. per month.” 
The plaintiff describing himself as servitor and, 
shebait to the idol, sought to recover a’ certain 
amount in réspect of-his alleged one-fourth --share; 
as one of the four skebaits of the deity, of theentire 
royalties on the coal raised inthe mine ledged-: ~ 
Held, (1) that one of the shebaits could not sue 
for. his share in the idol'’sinterest, as the terns Of 
the lease did not afford any warrant for splitting up 
the property of the family deity. Narendra Nath 
Kumar v. Atul Chandra Banerji (1), veferredto.' ~. 
(2) that the lease disclosed a joint demise- orcon- 
tract and that none of the four lessors, with or 
without the -consent of his co-lessors - could -sue.for 
an aliquot part of the whole and that if the suit is. 
not for the whole of the interest, it was ot main- 
tainable, thatthe royalty was payable on raisings 
which represented the interest of the family deity 
and -that the words “to the extent of the interest 


(3) that the stipulated royalty is payable only on 
coal raisings which correspond with the extent of 
the interest of the respondents’ family deity in. the. 
mouza, viz., eight annas, j 


Where the words in a deed are clear,. 
the subsequent conduct of parties is an 
irrelevant consideration, N. E. Railway Company v; 
Hastings (2), referred to, cn 

Mr. W. H. Upjohn, K. O. and R. Jardine, 
{or the Appellant. 


t 


Mr. K. V. L. Narasimham, for the Res- 
pondents. 


Lord Alness.—The first respondént 
in his plaint, describing himself as servi- 
tor and shebait to SriSri Iswar Gopinath 
Jiu idol (the respondents’ family deity), 
sought to recover Rs. 62,382,7 annas, 19 
gandas,in respect ofhis alleged one-fourth’ 
share, as one of the four shebaitsof the 
said deity,. of the entire royalties 
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on`- the entire raisings of coal in 
Mouza | Monoharbahal for the Bir 
years ending April 13,1924. The suit 


was directed against (1) the appellant 
company and (2) the second, third and 
fourth respondents, as defendants pro 
‘forma—they being the first respondent's 
‘co-shebaits at the time when the-suit - was 
instituted. ; 

. `The first respondent’s claim -was based 
ona lease, dated May 24, 1901, granted 
‘by four lessors, viz., the first and second 
respondents, as shebaits aforesaid, the 
grandfather of the third respondent, and 
the -father of the fourth respondent—on 
the one hand, in favour of one Kuverji 
Bhoja, the predecessor in title of the ap- 
pellant company, onthe other hand. The 
soundness of the first respondent's claim 
falls tobe judged, in their Lordships’ 
opinion, by the terms of the lease referred 


to~- | ‘ m 
“It may be convenient: at this stage to set 


out the relevant part of thelease. It is as 


follows: . 

“Mouza Monoharbahal in Pergana Sergarh within 
Police Station and Sub-Registry Asansol Chowki 
Raniganj and District Burdwan is the rent free 
debuttar property of your- family deity Sri Sri 
. Iswar Gopinath Jiu Thakur. You have parichariki 

tight in the said property as Shebait. On my 
making a proposal to take a settlement of the 
interests of your family deity in the said mouza for 
raising coal by excavating a coal mine under 
the ground of the said mouza, you grant unto me 
a settlement on the following terms and condi- 
tions, of the whole interest that your family deity 
has in the said mouza for the benefit of the said 
family deity and for increasing the income of 
the said’ debutiar (estate). I take the settlement 
ön the terms following, and agree:— 
“1, That I shall raise coal from the ground 
-underneath the said mouza according to the 
boundaries given ‘below and shall pay a com- 
mission of L pice per maund of steam coal, 14 
pice per maund of soft and hard coke, two annas 
per ton of dust coke, 4 pice per maund of rubble 
coal totheextent of the interest of your said 
family deity. I shall pay off the commission due 
onthe raisings for one month by the seventh day 
ofthe month following. IfI fail to pay I shall be 
liable to interest at 1 p.o. Ishall not be entitled 
to excavate andtake away coal thatis under the 
existing homestead lands, I shall be entitled to 
excavate. and take away ‘the coal from under the 
new settlements thatmay be formed in future 
outside the village. I shall beresponsible for the 
loss if I cut away coal under the homesteads in the 
village. 

“3, Thatonno account will the raising of steam 
coal be less than 2,56,000 maunds any year In 
case the raisings be less than 2,556,000 maunda 
or if there beno raisings at all or if the. raisings 
be suspended, or if I do not make any raisings, 
then I shall pay you a minimum royalty of Rs. 4,000 
ayear. The minimum royalty will be paid in 
our equal instalments to yourselves or your 
uthorised officers on taking. receipts. Ishall not 


rs oes 
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be entitled to plead payment of commission without h 
receipt and if 1 doso, it will not- be entertained, 


Ifthe money, be not paid according tothe Kists 
aforesaid. I shall be liable tó pay interest at 1 ro, 
per month,” ` fag NS 
The Subordinate Judge of Asansol, 
District Burdwan, and on appeal, the High 
Court, allowed the claim of the first res- 
pondent, witha small deduction, and gave 
judgment in his favour. Against these 
judgments this appeal is taken.’ 
Two questions were argued before their 
Lordships’ Board. oe pity Sey 
(1) Whether a separate suit-by one of 
the four shebaits of the deity for a fourth 
share of the royalties payable under the 
lease is maintainable?; and - OP cee 
(2) It being agreed that the demise -in 
the lease was only of the interest. of the 
respondents’ deity in the mouza, vizą an 
8-annas share, whether the commission 
under cl. 1 of the lease falls to be calculated 
at the prescribed rate upon the total 
quantity of Coal. raised, or only on: the. 
share of that coal which corresponds -to 
the 8-annas interest of the deity. yea 
The first question, if concluded against 
the respondents, is in itself sufficient to 
ensure the success of this appeal. It 
therefore merits and has received careful 
consideration from their Lordships’, 
Board. : 
A study of the lease discloses that the 
claim under consideration is concerned 
solely with the” property of the family 
deity inthe mine. The respondents were’ 
merely. interested in it as shebaits. In these. 
circumstances, it is prima facie difficult 


to ses how one of them can competently’ `’ l 


sue for his share in the idols interest, 
The terms of the lease would seem to 
forbid that course. They © afford no war- 
rant for splitting up the property of the 
family deity in the manner in which the 
first respondent essayed to do. If con- 
firmation of that view be desired, it will 
be found in the case of Narendra Nath 
Kumar v. Atul Chandra Banerjee, (1). The 
claim made by the respondent would thus 
seem to be excluded. n 

Apart from ‘that, however, the leage: 
discloses, in their ‘Lordships? opinion, a 
joint demise or contract. That being so, 
in their Lordships’ judgment, noone ‘of. 
the four lessors, with or without the con- 
sent of his co-lessors, can sue fdr -an 
aliquot part -of the whole. The suit must, 
be for the whole ofthe interest demised, 
else it fails. This. is not the case 


_(1).41 Ind. Oas. 837,27 © LJ 605. Pe 
m ee ere 4 pue a 
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which is familiar, where one joint con- 
tractor has invited. his co-contractors to join 
‘with him in a suit, where they have re- 
fused to do so, and where accordingly 
he joins them as pro forma defendants. 
In. that case, differing from this case, the 
claim made is forthe entire amount of 
the joint interest, 

= Theonly answer made by Counsel for 
the first respondent to this argument was 
that the conduct of parties, after the lease 
was signed, in accordance with which 
each lessor for a time accepted separate 
payments of royalties, controls the stipula- 
tions in the lease,. and vouches an agree- 
ment between parties to vary its terms, 
Their Lordships, have -no hesitation in 
rejecting this contention. The facts do not 
support it. Nay, more: it sins against the 
familiar principle affirmed in the case of 

the N. E. Railway Co. v. Hastings (2), 
that where the wordsin a deed are clear, 
as they arein this case, the subsequent 
conduct of parties is an irrelevant con- 
sideration. 

-Their Lordships desire to add that the 
view which they have expressed, in iheir 
opinion, accords with commonsense and 
equity. If the first respondent's conten- 
tion be sound, then each one of the four 
lessors under the lease might, successively 
or simultaneously, harass the appellanis by 
separate-suits. In the present case, there 
-has already been a second suit. Such 
a result, .in their Lordships’ view, is op- 
pressive, and it is not sound in law. 
Their. Lordships accordingly reach the con- 
clusion that the first. respondent’s claim 
was misconceived, and that they have no op- 
‘tion but to disallow it. 

..That is sufficient for the determination 
of this appeal. But, inasmuch as the con- 
clusion: stated might be deemed to rest on 
technical grounds, inasmuch as it is 
desirable, in the interests of future 
peace among the parties to the lease, to 
decide what its true construction is, and, 
inasmuch.as their Lordships have formed 
a definite opinion on that topic, they do 
not hesitate to express it. so 
~> The second question may be thus express- 
ed—What is the meaning and effect of 
“the undertaking embodied in the first 
clause of the lease? That passage must 
be interpreted in light of the admitted 
fact that theinterest’of the family deity 
inthe Mouza is 8 annas. . 

'. Now the clause under construction, in 
their Lordships’ opinion, is inartistically 
and clumsily drawn.. They, however, enter- 

(2) (1900) A O 260;69 LJ Oh. 516; 62L T 429, 
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tain no dobut that the words “to the extent 
of the interest of your said family deity” 
are limiting in their character. That 
limitation is of the following character. 
The rate of the royalty payable is clear 
and undisputed. Theonly question is—in 
respect -of what raisings is that rate pay- 
ble? On what subject matter is itto be 
computed? Is iton the whole maunds of 
steam coal, or upon the interest ofthe idol, 
viz., eight annas? 

Their Lordships cannot doubt that the 
answer to these questions must be that the 
royalty is payable on raisings which repres- 
ent the interest of the family deity in the 
Mouza, viz, an eight-annas share. For 
the subject-matter of the demise is the 
interest of the family deity—no more and 
no less. The above-mentioned words must 
be accorded some meaning: and only thus, 
in their Lordships’ judgment, can full effect 
be given to them. In short, their Lord- 
ships are prepared to hold, and do hold, 
that the words “to the extent of” are 
equivalent, in their environment, to the 
words “on that emount which represents 
the interest of the family deity.” 

The competing interpretation which was 
suggested in argument would involve sub- 
stituting the words “asa return for” or’ 
“in respect of” for .the words “to the 
extent of.” This course does not appear 
to their Lordships to be admissible. It 
js to be observed that Clause 4 of the lease, 
on which the first respondent founded in 
argument, and which provides for the 
payment of-a minimum royalty, deals 
with a different subject-matter from 
Clause 1, and that moreover it does not 
contain the vital words of Clause ], “to 
the extent of the interest.” The proper 
interpretation of these words, in their 
Lordships’ opinion, supplies the key to the 
riddle. ‘Their Lordships are then of 
opinion that the stipulated royalty is paya- 
ble only on coal raisings which correspond 
with the extent of the interest of the res- 
pondents' family deity in the Mouza, viz., 
eight annas. 

That being so, their Lordships will 
humbly advise His Majesty that the appeal 
should be allowed, the judgments ofthe 
lower Courts set aside, and the suit dismiss- 
ed with costs in both courts. The plaintiff- 
respondent will pay the appellants’ costs 
of the appeal. 

A. Appeal allowed. 

Solicitors for the Appellant.—Messrs 
Oswald Hickman Cullen & Co. f 

Solicitor for the Respondents.— Mr, Rami 
Singh Nehra. 
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PRIVY COUNGIL 
Appeal from the Allahabad High Court 
December 18, 1933 
LORD ATKIN, Logo RUSSELL oF KILLOWEN, 
Lord MAOM)LLAN, Loro Waiaur 
AND Siz LANOELOT SANDERSON. 
Musammat ALLAH RAKHI anp‘orarrs— 
APPELLANTS 
VETSUS 
SHAH MOHAMMAD ABDUR RAHIM 
AND OTHERS — RESPONDENTS. 
Limitation Act (IX of 1908), s. 10, Sch, I, Art. 144 
—Muhammadan Law—Wakf—Sajjadanashin, whether 
atrustee—Suit by ‘sajjadanashin for recovery of 
possession of wakf land from mujawars—S. 10, if 
applies—Conditions of applicability of 3. 10—~Adverse 
possession—Hssentials of—Transfer between mujawars 
inter se without sajjadanashins' knowledge—Whe- 
ther can be relied on to prove adverse possession. 
Neither under the Hindu law nor in the Muham- 
madan system is any property ‘conveyed’ to a shebait 
or a mutewalli,in the case of a dedication. Nor is 
any property vested in him; whatever property he 
holds for the idol or the institution he holds as 
manager with certain beneficial interests regulated 
by custom and usage. Under the Muhammadan Law, 
the moment a wagf is created all rights of property 
pass out of the wagif, and vestin God Almighty. 
The curator, whether called mutawalli or sajjada- 
nashin, or by any other name, is merely a manager. 
He is certainly not a ‘trustee’ as understood in the 
English system Vidya Varuthi Thirtha v. Balu- 
sami Aiyar (L), applied. [p. 88%, col. 2; p. BA, col. 1] 
Wherea village was dedicated in waky for the 
maintenance ofa shrineand for the maintenance of 
the sajjadanashin, the plaintiffas sajjadanashin and 
manager of the wagf sued to recover possession of 
certain lands in the village from the muja wars 
whom the predecessors of the plaintiff had allowed 
to occupy.the lands in suit, being part of the wagf 
lands, for their maintenance, and relied on s. 10, 
Limitation Act, to overcome the bar of limitation: 
Held, that in order to bring the suit within s. 10, 
it would be necessary for the plaintiff to show that 
the landsin question had become vested in the 
- defendants in trust for a specific purpose, or that 
they were the assignsof the sajjadanashin, in whom 
the lands had become vested for such purpose, and 
as the sajjudanashin could not be said to bea 
trustee but was only a manager, the suit did not 
comé within the provisions of s, 10. [p, 883, col. 2.] 
Held also, on the evidence that the facts relating 
to the period subsequent to the year 1903 are consis- 
tent with{the occupation of the lands by the 
defendants being by the leave and licence of the 
sajjadanashin, which was induced through the 
mujawars continuing to perform the services at two 
ofthe shrines in the village, and the title to the 
landea being in the plaintiffs, the defendants had not 
discharged the onus that was on them to prove the 
adverse possession relied on by them. Radhamoni 
Debi v. Collector of Khulna. (3),referred to [p. 890,col. 2. 
` Held, further, that transfers between the mujawars 
inter se not made with the knowledge of the sajjada- 
nashin could not be relied on as showing that the 
possession of the mujawars was adverse to the 
sajjadanashin. [p. 891, col, 1] f 
Mr. L. DeGruyther, K. O. and Sir Thomas 
J. Strangman, for the Appellant. 
Messrs. A. M. Dunne, K. O. and M. A. 


_Jinnah, for the Respondent, 
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Sir Lancelot Sanderson.—This is an 
appeal by defendants, and the representa- , 
tives of defendants who have died since 
the institution of the suil, against the 
judgment and -decree dated July 24, 1930, 
of the High Oourt of Judicature at 
Allahabad, confirming the decree of the 
First Subordinate Judge of Saharanpur 
dated January 19, 1927. 

. The question which falls for determina- 
tion in the appeal is whether the plaintiff's 


suit to recover possession of- certain 
lands from the defendants is barred by 
limitation. : 


Both the Courts in India held that, in 
view of the provisions of s. 10 of the Limita- 
tion Act, 1908, the suit was not barr- 
ed. : 

The result was that the Subordinate 
Judge decreed the plaintiffs suit and the 
defendants’ appeal therefrom to the High 
Court was dismissed with costs. 

The plaintiff's case is that— me Bost 

“The entire village Piran Kalliar Sharif, pargana 
and tahsil. Rurkil, district Saharanpur, has been made 
wagqf of generation after generation and womb 
after womb from: the time of the rule of, the 
Moghal Emperors for the expenses of the dargah 
(shrine) ofHazratMakhdum Ala-ud-din Ali Ahmad Sabir 
Saheb’ Quds-allah Sirrabulaziz’ (May .God sanctify. 
his cause) situate in the aforesaid village and for 
maintenance of the Sajjadanashin of the shrine 
generation after generation and the plaintiff as 
Sajjadanashin is the manager of the wag/,” 
and that allthe defendants except certain 
named defendants are mujawars. ‘ 

It was alleged that the predecessors 
of the plaintiff settled the ancestors of 
the mujawars in the said village and 
the Sajjadanashin for the time being, 
in return for their services in connection 
with the shrine, allowed the mujawars 
to occupy the lands in suit, being part 
of the wigf lands, for their maintenance, 

The plaintiff is the present Sajjadanas- 
hin of the said wagf property, and the- 
other parties to the suit were at one time 
mujawars, i. e., servants of the shrine and 
their assigns. 


Both Courts have held, and it is’ not 
now disputed, that the entire village was 
dedicated in wagf for the maintenance of 
the above-mentioned shrine and for the 
maintenance of the Sajjadanashin. ` 


It appears that in 1758 the ancestors 
of the mujawars executed an` agreement 
in favour of the then Sajjadanashm. This 
was obviously entered into for the protec- 
tion of the wagf and asa safeguard against 
the assertion of any adverse title by the 
mujawars, ' ~ 
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“Thé following passage therein is material 
as showing the relations and positions of the 
respective parties:— 


“We do not in any way interfere with the village 
or: the monastery, The Sajjadanashin is owner of 
the. entire village and the shrine. If hereafter we 
make any sort of claim, it shall be false under 
the holy Muhammadan Law. We relinquish our 
right to the 100 bighas pukhta of amlak jand and 
the half share of sugar and bread which had been 
giyen by the Sajjadanashin's ancestors to our 
grandfather, because the Sajjdanashins are the 
proprietors of the village and the monastery, If 
they allow us to continue to sweep the holy shrine, 
they are the proprietors, and if they{dismiss us and 
appoint another to sweep it in our place they 
are the proprietors. We have no claim of any 
sort.” ~ 4 


“The Courts in India having held that 


the entire village was included in the. 
waqf, that the plaintiff was the Sajjadana-- 


shin, and that the defendants ‘(other than 
their transferees) had been in possession 
of the lands in suit as mujawars of the 
shrine, came to the conclusion that the 
mujawar defendants could not set up 
adverse possession, although they ‘had 
been dismissed from their appointment 
as mujawars of the shrine in 1898, 4. e.; 
about 18 years before the suit was 
brought, and had remained in possession 
of, the land in suit until the date of the suit, 
viz., January 29, 1926. < 

The ground of their decision,-as already 
stated, was thats. 10 of the Limitation Act, 
1908, applied. | i 

The section is as follows:— ~~ ; 

“ Notwithstanding anything hereinbefore contain- 
ed, no suit against a person in whom property. has 
become vested’in trust for any. specific purpose, or 
against his legal representatives or assigus (not 
being assigns for valuable consideration), for the 
purpose of following in his or their hands such 
property,tor the proceeds thereof, or for an account 
of.such property or proceeds, shall be barred by any 
length of time.” h : 

„Section .10 was amended by s. 2 of the 
Indian Limitation (Amendment) Act, 1929, 
which provided as follows :— 

“2, In Section 10 of the Indian Limitation Act, 
1908 (hereinafter referred toas the said Act), the 
following paragraph shall be inserted, namely :— 

‘For the purposes of this section any property 
comprised in a Hindu, Muhammadan or Buddhist 
religicus or charitable endowment shall be deemed 
to be property vested in trust for a specific purpose, 
and the manager of any such property shall be deem- 
ed to ke the trustee thereof.’ ” 


It was provided by s. 1-(2) that the said 
Amendment Act should come into force on 
January 1, 1929. ` h ; 

. The..suit, which is-the subject of this 
appeal, was brought on January 29, 1926, 
and the question whether it was then barred 
by limitation... must depend upon the law 
of limitation which was applicable to the 
suit at the time, 
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The provisions, therefore, of the Amend- 
ment Act-of 1929 are not applicable, and 
the question is -whether the unamended 
s. 10 of the Limitation Act of 1908 is ap- 
plicable to this suit. 

In order to bring the-suit within that 
section it would be necessary -for the 
plaintiff to show that the lands in question 
had become vested inthe defendants in 
trust for a specific purpose, or that they 
were the assigns of the Sajjadanashin, 
in whom the lands had become vested for 
such purpose. | oi 

Now, it had been held by this Board in 
the judgment which was delivered by Mr.. 
Ameer’ Ali in Vidya Varutht Thirtha v.: 
Balusami Ayyar (|), that the Muhammad- 
an Law relating to trusts differed funda- 
mentally from the English Law.. yi 


It was said that — a 

“It owes its origin to a rule laid-down by the; 
Prophet of Islam, and means ‘the tying up of - 
property in the ownership of-God the Almighty and, 
the devotion of the profits for the benefit’ of human’ 
beings.’ When once itis declared that a particular’ 
property is uwah, or any such expression is used, 
as implies wasf, or the ‘tenor of the 
document shows, as in the case of Jewan Doss Sahu, 
v. Shah Kubeeruddin, (2), that a dedication to pious 
or charitable purposes is meant, thé right of the © 
wakif is ‘extinguished. and” the ownership is trans- 
ferred to the .Almighty. -The doner may 
name any meritorious object as the 
recipient of the benefit. The matiager of the wagf’ 
is the mutawalli, the governor, superintendent, or 
curator, In Jewan Doss Sahu’s case (2) the J udicial’ 
Committee call him ‘procurator’ That case related 
toa khangahs, a Muhammadan institution analogous 
in many respects to a:niath .where Hindu religious 
instruction is dispensed. The head of these khan- 
qahs, which existin large numbers in India, is called. 
a sajjadanishin He jis the teacher of religious 
doctrines_and rules of life, and the manager of the, 
institution and administrator of its charities, and has 
in most cases a larger interest in the usufruct than’ 
an ordinary mutawalli, But neither the sajjadanishin. 
nor the mutawalli has any right in the property’ 
belonging to the wagf: the property is not vested in’ 
him and he isnot a ‘trustee’ in the technical sense.” 

After a reference to the provisions of 
s. 10 of the Limitation Act, 1908, the judg- 
meut proceeds as follows, at p. 315*:— 

“The language of s 10 gives the clue to the’ 
meaning and applicability of Art. 134. It clearly. 
shows that the article refers to cases of specific, 
trust, and relates to property ‘conveyed in trust, 
Neither under the Hindu Law nor in the Muham-: 
madan system is any property ‘conveyed’ to -sẹ 
shebait or a mutawalli, in the case of a dedication: 
Nor is any, property vested in him; whatever property 
he holds forthe idol or the institution he holds as 
manager with certain beneficial interests regulated by 


() 65 Ind Cas. 1€1; 48 I'A 302 at p 312; (1921): 
MWN 449; 41 ML J 346; 44 M 831; 3UPLR 
(P 0) 62;15 LW78; 30 M L T66; 3P I. T 245; 26 
O W N 537; 24 Bom L R 629; 20 A-Ld 497; A IR 
1922 P O 123-(P Q).. . a Gye 

(2)2M 1A 390; 6 W R 3; Suther 100(P 0) | 
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custom andiusage. Under, the Muhammadan Law, the 
moment a wagf is created all rights of property pass 
gut of the wagif, and’-vest in God Almighty. The 
eurator,-whether: called ‘mutawalli or sajjadanashin 
orby anyother name, is. merely a manager. He is 
certainly not a ‘trustee’ as understood inthe English 
system.’ é 7 7 


< It ‘was stated that the amendment here- 
inbefore mentioned of s. 10 by the Act of 


1929 was effected in consequence of the 


above-mentioned decision, : 

_ Their Lordships are’ of opinion that, in 
view ‘of the:above-mentioned decision (which 
apparently “was .not : brought to the. atten- 
tion of‘the: learned Judges who adjudicated 
upon: this ‘case), “it must be held:that the 
suit did not come within the provisions of 
s. 10 as. it. stood unamended at the time 
of the institution of the.suit, and consequ- 
ently that the decision of the courts in India 
cannot- be. supported on the above-mention- 
ed. ground, ~ E ` < 

It.was argued by the learned Counsel 
for the appellants-defendants that if-s. 10 
did’ apply to -this suit, the defendants 
were assigns of -the plaintiff for valuable 
eonsideration; and that therefore the sec- 
tion did not apply. | ES ye wire 

In yiew of the above-mentioned conclu- 
sion of their Lordships, it is not -necessary 
to express any opinion on this argument, - 
< The learned -Counsel for the plaintiff, 
however, argued that although the plaintiff 
could not succeed on the above-mentioned 
point, he could uphold the judgment of 
the Gourts in India on another ground. 

It was urged by him that inasmuch as 
the-defendants relied upon Art. 144 of 
the First Schedule of the Limitation Act, 
1908, it-was necessary for the defendants 
to show that they had been in adverse pos- 
session of the lands in suit for more than 
12 years prior to the institution of the 
suit.-- The learned Counsel drew atten- 
tion tothe fact- thatthe fourth issue set- 
tled in the trial Court was as follows :— 

4, “ Whether the defendants have been 
in possession for more than 12 years, and 
has their possession become adverse and 
proprietary, and isthe suit therefore not 
maintainable?” - - 


and that the defendants had not succeeded 
in obtaining a décision in their favour on 
that issue by either of the Courts in India. 
It is clear that the learned Judges of 
.the High Court did not decide this issue: 
they. based their conclusion ons. JO of the 
Limitation Act, and therefore it was not 
necessary for them to go further. f 
: The learned Subordinate Judge referre 
ta the: said fourth issue'and ihe question 
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of adverse possession, but: he too held that 
s. 10 of the Limitation Act, 1908, was apr 
plicable to the case, and that therefore no 
question of limitation arose... : 

In view of the absence of any findings 
by the Courts in India upon the above: 
mentioned material issue, their .Lordships 
have considered whether the case should 
be remitted to the Courtsin Indis'in order 
that a specific finding might be arrived at 
in this respect. ae ale Ni 

But having regard to the fact. that the 
suit was instituted nearly eight-years:dgo; 
that the value of the lands sin suit is not 
very large, and that, as far as they are 
aware, no evidence, beyond what appears 
in. the record, could be. produced, their 
Lordships have come to the conclusion that 
the issue should be disposed of: upon the 
evidence which is now before them, ` 

The main argument: on .behalf of ‘thé 
appellants in respect of this-part of -the 
appeal related to Art. 144 of the Schedule 
of- the:Limitation Act, 1908, and to the 
allegation that the possession of the 
defendant mujawars had been adverse for 
more than twelve years before the institu- 
tion the suit. ao 

‘The learned Counsel for the’ -appellants 
referred to Art. 139 as well as Art. 144. -It 
may be noted at once that the appellant's 
plea of adverse possession is obviously in- 
consistent with the application of Art. 139; 
which relates to the case of -a landlord 
suing to recover possession from a tenant. 

The grounds mainly relied upon as 
supporting the plea of adverse possession 
were as follows:— . 5 

In May, 1894, the mujawars brought-a 
suit against Zahur-ul-Hasan, who was then 
the sajjadanashin, praying for a declaration: 
that “the plaintiffs are the owners of two 
out of five shares in 20 biswas (i.e. the 
entire 20-biswa village being divided into 
five shares, the plaintiffs are the owners of 
two of them)” . : 

The plaintiffs claimed further to- be 
mutawallis of the shrine of Ala-Uddin. . 

The Subordinate Judge dismissed the 
suit, The mujawars appealed to the High 
Court of Judicature at Allahabad, which 
dismissed the appeal with- costs in 1897.. . 

In 1898 Zahur-ul- Hasan, the then Sajjada- 
nashin, dismissed the mujawars from 
service at the said shrine of Ala-Uddin; 
and appointed others in their placés. The 
mujawars however, were allowed to remain 
in possession. of the lands now in suit, -It 
appears that’ there are two other shrines in 
the said village, and that the mujawars 
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claimed.to be attendants of all three shrines 
and to be entitled to perform the services 
connected therewith. $ 

In 1901 the mujawars brought a suit 
against Zahur-ul-Hasan alleging their right 
to act as attendants of the three shrines, 
that Zahur-ul-Hasan, the Sajjadanashin, 
had. obstructed them in the performance 
of their duties in one shrine (i.¢., the shrine 
of Ala-Uddin), and that he threatened to 
interfere with the performance of their 
duties in the other two shrines, and they 
claimed an injunction to restrain the 
defendant from obstructing the plaintiffs 
in the performance of their duties and 
collection of fees. : 

The Munsif, who tried the case, dismissed 
the suit with costs, and this decision was 
affirmed on appeal. It was held that the 
mujawars were liable to be dismissed and 
had been properly dismissed from their 
office in respect of the said shrine of Ala- 
Uddin. This was in 1903. 

Tt is to be noted that in this last- 
mentioned litigation no claim was made 
by the mujawars to be owners of the lands 
occupied by them or that they were mut- 
wallis. 

Their claim was limited to a right to 
perform services as attendants at ths 
shrines. 

This litigation and the allegations there- 
in of the mujawars, in their Lordships’ 
opinion, are quite inconsistent with the 
mujawars setting up a title to the lands 
occupied by them adversely to the Sajjada- 
nashin. On the other hand, they are 
consistent with the contention of the 
plaintiff that the mujawars had acquiesced 
inthe decrees of the courts in the 1894 suit; 
which decided that the mujawars were not 
owners of thelands, and that consequently 
in the 1901 suit the mujawars were as- 
serting a right to act as attendants at the 
shrines under the supervisionof the Saj- 
jadanashin and no more. 

. On behalf of the appellants reliance 
was placed upon an agreement alleged to 
have been made in January, 1815, bet- 
ween the mujawars and the then Sajjada- 
nashin, by which the village was divided 
into five shares, of which the mujawars 
were to have two shares, and upon the 
fact that the mujawars were subsequently re- 
corded as the proprietors of such shares. It is 
difficult to understand how this came about, 
for the landsin the village were undoubtedly 
wagf, and-the Sajjadanashin could not 
convey any valid title in such lands tothe 
mujawars, and as long as the mujawars 
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remained in possession of the lands by 
reason of the services which they rendered 
to the shrines, no question of possession 
adverse to the Sajjadanashin could arise. 

It is not necessary for their Lordships 
to refer in further detail to the evidence, 
except to notice that nowitness was called 
to support the case of the appellant 
mujawars, who relied entirely on the 
documentary evidence. 


Their Lordships, having considered all 
the evidence in the case, are of opinion 
that the mujawars in or about the year 1894 
undoubtedly did assert their title to the 
lands in suit adversely to the predecessor - 
of the plaintiff in this ‘suit, the then 
Sajjadanashin; but when the suit, which 
was brought by the mujawars was decided 
against them, they: did not persist in their 
contention that they were owners and 
mutwallis; they were content to occupy the 
position of attendants and servants of the 
shrines, and they then limited their con- 
tention toan assertion of their right to 
perform the services in connection with 
ihe three shrines without obstruction from 
the then Sajjadanashin. 5 

When this further contention was decid- 
ed against them in 1903 they were al- 
lowed to remain in occupation of the lands 
by the Sajjadanashin. 

In considering the effect of this con- 
tinued occupation of the lands it must 
be remembered that the mujawars the pre- 
decessors of the appellant-defendants, had 
been leb into possession of the lands in 
consideration of their services as atten- 
dants at the shrine of Ala-Uddin, and 
though they were dismissed from atten- 
dance at that shrine they claimed to be 
entitled to render services and to collect 
fees, as mujawars, atthe other two shrines 
in the village and appaiently they were 
permitted so todo. 

Their Lordships are of opinion that the 
facts relating to the period subsequent to 
ihe year 1903 are consistent with the occu- 
pation of the lands by the appellant-de- 
fendants being by the leave and licence 
of the Sajjadanashin which was induced 
through the mujawars continuing to per- 
form the services at two of the shrines in 
the village. j 


There is no doubt that the title tothe 
lands was in the plaintiff and the onus 
was on the appellant-defendants to prove 
the adverse possession relied on. 

Inthe words of Lord Robertson, when 
delivering the judgment of the Board in 


1934 
Radhamoni Debiv. Collector of Khulna, (9) 


. “The possession required must be adequate in con- 
tinuity, publicity and in extent to shew that it is 
‘ possession adverse to the competitor.” 

Their Lordships for the reasons above- 
‘mentioned are of opinion that the ap- 
pellant-defendants have not discharged 
that onus. 

It is necessary to refer to one other 
matter, viz., the fact that certain transfers 
were made by some of the mujawars, but 
the Subordinate Judge stated and it has 
not been disputed, that the transfers which 
have been impeached were made within 
twelve years of the institution of the suit and 
so no question of,limitation arises as to-them. 
There were apparently other transfers of 
older date but these were transfers between 
the mujawars inter se and it has not been 
shown that any of such transfers was 
made with the: knowledge of the Sajja- 
danashin so that such transfers cannot be 
relied on as showing that the possession 
of the mujawars was adverse to the Saj- 
jadanashin, 

For the above-mentioned reasons their 
Lordships are of opinion that the appeal 
should be dismissed with costs and they 
will humbly advise His Majesty accord- 
ingly. - 
ON Appeal dismissed. 

Solicitors for the Appellant:— Messrs. 
Douglas Grant & Dold. 

Solicitors for the Respondent:—Messrs, 
Hy. S. L: Polak & Co. ` 

(3) 271A 136 at p 110; 27 O 91314 OW N 597; 2 
Bom. L R 592; 7 Sar. 714 {P 0). 


PRIVY COUNCIL 
Appeal from the Rangoon High Court 
December 15, 1933 
Load MAOMILLAN, SIR Joan WALLIS AND 
SIR Grorcs LOWNDES 
KARAPAYA SERVAI AND OTHERS— 
APPELLANTS 


Versus 
MAYANDI—RESPONDENT 

- Evidence Act (I of 1872), ss. 82 (5), 88, 112— 
Question of legitimacy -Marriage admitted—Burden 
of showing non-access between husband and wife— 
‘Access’, meaning of —Statement_ by husband in main- 
tenance proceedings after dispute as 
arose—Admissibility—Statement hy wifein guardian- 
ship petition in pursuance of arrangement jor 
bargain—Whether admissible against son, 

: Where the marriage. between two persons is 
admitted and -there is no suggestion that if was 
afterwards dissolved, the only. question in deciding 
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the legitimacy of a person alleging to be the son 
of the marriage isto see whether the husband and 
wife had access toeach other at any [time when the 
son could have been begotten. The burden of 
showing thisis upon those who challenge the 
legitimacy of the son, Where non-access isnot prov- 
ed at the time the son could have been begotten, 
the legitimacy of the son cannot be doubted although 
a cloud of suspicion might have been cast upon the 
moral conduct of the wife after the period during 
which, from the admitted date of birth of the son, he 
could have been begotten.[p. 891, col. 2; p. 892, col. 1.] 

The word ‘access’ in s. 112, Evidence Act, means 
BA mi ihan opportunity of intercourse, [p. 892, 
col. L 

A written statement filed by the 
application for maintenance in which the father 
denied the paternity ofthe son, is not admissible 
as a statement by the father unders 32 (5), Evidence 
Act, in a dispute as to the son's paternity when it 
has not been made before the dispute arose. Noris 
jt admiasible under s. 33 when it was not a state- 
ment given in evidence at the maintenance enquiry 
[p x93, col ,2.] 

Statements made by the wife in a guardianship 
petition filed by her as a result ofan arrangement 
under which she was to get a portion of the hushand’s 
property on condition she admitted that the son was 
born of another person, are not admissible against 
the son as evidence of the truth of the statements 
therein contained |p. 894, col. J.J 


Mr. A. Pennell, for the Appellants. 

Mr. V. Avertoon, for the Respondent. 

Sir George Lowndes.—The question 

for determination in this appeal is as to 
the respondent's right to share in the estate 
of one Karapaya Servai, a Madrassi Hindu, 
who seems to have acquired a considerable 
fortune in Burma. He died a lunatic in 
1923. The respondent is the son of Karapayi 
or (Karupi), who is now admitted to have 
been the first wife of Karapaya, and the 
defence to his claim is a denial of his 
paternity. The appellants are two minor 
sons of Karapaya by his second wife, 
Nachiamma, and one Chellaya, a brother 
of Nachiamma, who had been appointed 
guardian in the lunacy, and was.at the 
date of the suit in effective possession of 
the estate. 
“ The suit was instituted by ‘the respond- 
ent in the District Court of Pyapon, and 
the main issue formulated for decision was, 
“Tg the plaintiff the son of the deceased 
lunatic Karapaya, begotten in lawful wed- 
lock with Karapayi?” The District Judge 
answered this question in the negative and 
dismissed the suit. The High Court-on 
appeal took the opposite view, declaring the 
respondent's legitimacy and giving. him a 
decree for a third share of the estate. 

It is common ground that the case is 
governed by s. 112 of the Indian Evidence 
Act (Tof 1872), which is in the following 
terms :— 

“The fact that any person was born during the 
continuance of a valid marriage between his mother 


father in an 
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days .after its dissolution, the-mother remaining un- 
married, .shall: be conclusive proof that he is the 
legitimate son of that man, unless it can be shown 
that the parties to the. marriage had no access to 
-each other at any time when he could have been 
begotten.” t f É 

“The .validity of the marriage between 
Karapaya and Karapayi was at first dis- 
puted— most unnecessarily, as their Lord- 
ships think—but was subsequently admitted, 
and thére being no suggestion that it was 
‘afterwards dissolved, the only question is 
whether it Has been shown that Karapaya 
and-Karapayi had no.access to.each other 
at. any. time when the respondent. could have 
been begotten. The - burden -of -showing 
+his-was, in their Lordships’ opinion, right- 
Ty-laid on the appeltants. | oe oR S 
` It was suggested by Counsel for the 
appellants that “access” in the section 
implied -actual cohabitation, and a case 
from the Madras reports was cited in 
support.of this contention. Nothing seems 
to turn upon the nature of the access in the 
present case, but their Lordships are satisfi- 
ed that the word means no more than 
opportunity of intercourse. STU 
: There.can be no doubt that in December, 
1911,-the parties came together after having 
lived separate for a considerable time. 
Karapaya was settled at Tamangyo in the 
Pyapon ‘District with his second wife: 
Karapayi had been living in the Moulmein 
District, where her mother and ‘brother 
resided. What exactly took place is un- 
eertain, but it is admitted that she came 
to Tamangyo, where she was refused admis- 
sion-to the house in which her husband and 
Nachiamma were living, and put up with 
one Viyani Maistry, a relative of Karapaya, 
ina neighbouring village. On December 24, 
1911, an agreement in writing (a copy 
of which was put in at the trial by the 
appellants as Ex. 14) was come to between 
them in the following terms :— 

“This agreement is written and given on 9th 
Margali of Veerothukeruthu by Mawana Kunna Runa 
Karappiah Servai residing of Tamangyo in Pyapon 
Township in favour of his wife Karuppayi that the 
profit produced by cultivating his share of paddy 
field named Marutha Kammu China Aroken, Savari 
Muthu may be given to her Suna Pana Vellai Thever 
must lovk after my share by providing her the profit 
produced thereon in my share. If she had no money 
for expense let her write to me.” 

The document is signed by the husband 
and verified by the village .headman of 
Tamangyo. He was examined on commis- 
sion at the instance of the appellants and 
deposed to its execution, but his memory 
was obviously failing and his evidence 
carries the story no further, ` 
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The materiality of these facts, however, 
“is that in December 1911, the parties were 
‘admittedly in touch with each other, were 
residing at all events for a short period in 
reasonable proximity, the wife being in 
the house of a relative of the husband, and 
that there is nothing in the agreement 
tosuggest that.she was unfaithful or that 
„the parties were on terms of personal 
hostility though no doubt the presence of 
-the second wife would -make an open 
reconciliation difficult. 2 
. If, therefore, the respondent could have 
been begotten during. this.-period his 
legitimacy-.was-undeniable. It seems to 
follow thatthe date of his birth was the 
most important question in the case. .It 
might: have -been expected under these 
circumstances that the appellants would 
have put this at some time outside the 
possibility with which they were faced 
having regard to the episode.of December, 
1911.. But this was not s.—rather the 
contrary. For they seem to have pinned 
their faith. throughout- to a birth in. 
August of the , following -year, which 
might well be almost fatal .to their 
defence. ah rae : ce? 

It appears that in 1915 Karapayi again. 
descended upon.her husband and the 
second wife at “Tamangyo—this time 
accompanied by her son - and‘ took pro- 
ceedings under the Oriminal Procedure 
Code for maintenance. “She filed a peti- 
tion inthis behalf ‘inthe District Magis- 
trate’s Court -at Pyapon, in which she 
stated that the respondent was conceived 
at the time of separation and was born on 
August 20, 1912,and supported the particular 
date by an official “birth return. This 
petition, or, rather, a copy of it, as the 
original file had been destroyed, was put 
in evidenceatthe trial by. the appellants, 
being their Exhibit No, 13. Karapayi was 
called as a witness for tbe respondent 
and was cross-examined at great length 
by very experienced Counsel who appeared 
for the appellants; but no question was 
put to her suggesting that August 20,1912, 
was not the true dateof the respondent's 
birth. It may be assumed, therefore, that 
birth “on this date was part of the appel- 
lant’s case. Inthe Court of Appeal they’ 
seem to have gone even further, as the 
learned Chief Justice, by whom the judg- 
‘ment of the Court was delivered, says, 
“the admissibility and truth ofthe state- 
ment of Karapayi that on December 24, 
1911, she was with child was not chal- 
lenged before us”; and he was evidently. 
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under the impression that. thi s had also 


been the appellants’ attitude in the trial 
Court. 


However this may be, the. appellants 
ad manifestly .. set up against. them- 
selves a cuse which it was.: very difficult 
for them to refute. They..no-doubt -were 
able to throw a cloud of suspicion upon the 
moral conduct. of Karapayi after 1911, but- 
they made ‘no attempt to -prove - the one 
fact that. ‘was vital to their defence, viz,. 
non-accéss in.or. about December. of - that 
year. 3 4 


Apart from the headman’ ‘whose sadana 
has already béen: "referred © to, dnd who. 
merely’: proved ‘the~ 1911 ‘agreement, “the 
only witnesses ‘examined ` by" a appellants 
who could give: evidence‘ ‘to~ what 
happened in Décember, 1911, mer Chellaya, 
Nachiamma andone: Kawana. Kali Mutu, 
who professed to have been a lifelong 
friend'of Karapaya:.'The material’ bare 
of their depositions were.as:follows:—-. -= x Ë 

Chellaya (in chief): — 

“Karapaya, Nachi Ama and I came, back ‘to 
Burma after having stayéd™ for one year in India, 
Then I'took.an employment in the Chetty’s house 
S. K.RS K.R. Firm at | Kyethpamwezautig. 
Karapaya and.Nachi-Ama lived at Tamangyo and 
lived -there for two-years, Tamangyo is- about, a 
mile distant from Kyethpamwezaung. At that time 
I did not see Karapayi there. 1 worked in the 
Chetty's house for about five years. Isaw Karapayi 
only when‘she reported to. U Maung. the headman. 
Karapayi reported that she had been driven out of 
the house and she did not get proper’ maintanance. 
She asked thie~ headman to request Karapaya to-take 
her back süd he promised that she would ‘live with 
him properly, A panchayat was held over that 
matter:Kardpaya then signed an agreement. (Note — 
The translation of the agreement is filed as Ex, 14) 
Rs, 100 or Rs. 1.0 was given to Katapayi for the 
expenses to ‘go back to‘India’ and to livé~ with 
Karapaya’s mother at Uttantun,” 

(In cross-examination): — A 

“Karapayi made a report to the endha “After 
receipt of her report,. the headman summoned, 
Karapaya. Karapayi said at that time that. she 
would live in Karapaya's house without running 
away to another house if she was to have her 
maintenance in his house. He did not like to have 
Karapayi in his house. When he was requested by 
the elders to keep her. in the house, he said 
that he agreed to send her back to India,” 

- Nachiamma (in chief):— 

“I did not see Karapayi up. to that time, in 
Burma. I remember about the agreement’ which 
my husband made with Karapayi about the main- 
tenance. This agreement was given at the panchayat 
at Kyethpamwezauny. I did not: see’ Karapayi 
gt that time but I heard that she was putting up 
in Viyanna Maistry's house. My husband told me 
that he had given about Rs. 100 to Karapayi- to go 
back to India, and live in her mother-in-law’s house 
i,e Karapaya's mother’s house. Karapayihad never 
lived in a house with me and Karapaya. lIt is not 
trué. that I, Karapaya and Karapayi lived in one 
house and’ that I and Karapaya drove.her out before: 
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the panchayat.” eS, Sa 

Kawana Kali Mutu (in chief) — seis 

“Karapaya sent for. me to be present at the 
panchayat but I did not go: there and Ido, not’ 
know inwhose house the panchayat was héld. ‘He’ 
requested me to be present - -at the panchayat ‘td be’ 
held in the headman’s house at Kyethpamwezaung. 
Iwastoo busy then and could not go as-requested. 
I did not see Karapayi at that time. I “asked 
Karapaya later if the panchayt was over; ‘ Kardpaya 
said'that she promised to hin to- live:! : properly 
and he therefore agreed. to ‘take her back but ‘she 
must not: remain in Burma and must go ‘back. to, 
India. He further ‘said fhat'he had executed ‘an 
agreement and" 80. she "might | “80. “ahd live in "bis: 
mother’ '3-house."’ 


It would, their: Lordships think, be: “quite: 
impossible -for any .. .court -to holdon ‘this, 
evidence: “that the appellants -had: proved: 
non-access» in. December, .1911:. The!’ saa 
person- “who might - have: been.. able =: 
give úsefúl evidence on this question ae 
Viyani Maisiry in whose :house’ Karapayi: 
was bi a at- the” ai, but he-was “not 
examined; © `i ~ Jo EL Tubi 

-It seems: pidbable- however, Jthat what 
the appellants: really. relied-uponiin proofof 
their --case--waa’ the-effect’ of: certain« other: 
documents which-are arpon: the record,:and: 
to which-referénte is- madea the Judg- 
ment of the-trial Judge. ui 


“The first of these is a written stateinent’ 
filed by Karapaya i in the nfaintehance: case, 
of 1915. In ‘it’ he denies the paternity: of 
the respondent ‘and charges that “Karapayi, 
had been living “in adultery for many ‘years 
at Moulmein “with ‘one Nachiappa. “He, 
howéver, says that he did not know” of 
this “u ntil about three years ago.” This: 
document was put in. evidence apparently. 
without. objection by the appellants,. and: 
seems to have been relied on: by the trial 
Judge. The High Court held thatit was 
inadmissible. In their Lordships’. opinion 
it cannot be used as a statement “by 
Karapaya under-s. 32 (5) of:.the Evidence 
Act, as it was not made before the dispute 
as to the respondent’s paternity arose. It. 
is also obviously not admissible undér s. 33. 
as it was not a statément given in evi- 
dence at the. maintenance .enquiry. Even 
on the basis of it having been admitted 
by consent, it can only, their Lordships 
think, . be evidence. that such a statement 
was made by Karapaya in 1915, and can 
have no possible relevance.to the. deen 
of access in 1911. 


- The next document is a copy of ie iiie 
ment of the District Magistrate in the: same 
proceeding. He held on the evidence before’ 
him that the respondent was not the son` of 
Karapaya. This document also-has foundi 
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its way on to the record but it is clearly 
not binding upon the respondent as was 
admitted ın the District Court and its 
relevance to what took place in 1911 is, 
to say the best of it, extremely remote. 

One other incident must be referred to 
which assumed considerable importance 
at the trial and has been pressed by 
the appellants’ Counsel before the Board. 

Karapaya was certified a lunatic in 1920, 
and Chellaya applied to be appointed 
guardian of his person and property. To 
buy off the opposition of Karapayiit was 
arranged upon the advice of one Nara- 
yanar Chettiar that Rs. 5,00) out of Kara- 
paya’s estate should be given to her upon 
condition that she would admit that the 
respondent was theson of Nachiappa, with 
whom Karapaya had alleged in 1915 that 
she was living. She accepted the terms 
offered and in pursuance of the arrange- 
ment was caused to purchase two houses 
inthe joint names of herself and the res- 
pondent who was described in the purchase 
deed as the son of Nachiappa. On the 


same, day an application was made by. 


her to be appointed guardian of the res- 
pondent who:was again described as the son 
of Nachiappa, and she was so appointed. 
Copies of all these documents were brought 
on.the record at the trial some pages of 
the ‘cross-examination of Karapayi were 
devoted to them and the trial, Judge evi- 
dently regarded them as of importance. 
It is sufficient to quote three sentences 
from his judgment:— 

“I have no doubt that Karapayi declared that 
the plaintiff was Nachiappa's son when she recéived 
Rs. 5,000. If the plaintiff isnot the child got by 
her with Nachiappa I do not think she will declare 
as she had done. Under these circumstances, Jam 
of opinion thatthe defendants have fairly proved 
that | the plaintiff is not the deceased Karapaya’s 
gon. K 

How any ofthese statements by Kara- 
payi could be used as evidence against 
the respondent or, if allowed to be proved, 
how any possible weight could be attached 
to them having regard to the circum- 
stances under which they were made their 
Lordships fail to understand. Only the 
guardianship application seems to have 
been referred to in the High Court and 
as toit theilearned Chief Justice records 
that Counsel for the present appellants 
“properly admitted that the contents of 
the petition were not admissible against 
the plaintiff as evidence of the truth of 
the statements therein contained.” Their 
Lordships think that a similar concession 
might wel] haye been made inthe argu- 
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ment before them. ae 
It is not necessary to refer in any detail to 
the -deposition of Karapaya or of the other 
witnesses who were called in support of 
the respondent’s case. Their evidence may 
have been quite untrustworthy and their 
Lordships are certainly not impressed with 
the veracity of the lady but, .there is- 
nothing to be extracted from their deposi- 
tions which help the appellants towards 
proof of non-access upon which the success 
or failure of their defence so intimately. 
depends. ` 
For these reasons their Lordships think 
that the conclusion come to by the High 
Court was right, that the appeal fails, and 
should be dismissed with costs. And they 
willhumbly advise His Majesty accordingly. 
N.. : Appeal dssmissed. 


Solicitor for the Appellants:—Mr. J. B.. 
Lambert. 

Solicitors for the Respondents:—Messers. 
Bramall & Bramall. : 


PRIVY COUNCIL 
Appeal from the Nagpur Judicial Com- 
missioner’s Court. 
Décember 18, 1933 
Lorp THANKERTON, LORD ALNuss AND . 
. SIR LANGELOT SANDERSON ' . ... 
Tar Firm or RADHA KISHAN- ~* 
JAIKISHAN AND OTHERS— APPÊLLANTS 
i VETSUS ae isy 
Tas MONICIPAL COMMITTEE, 
© KHANDWA—RazsponpentS — 
C. P. Municipal Act (XVI of 1908), s. 89 (8)— 
Notification under, on November 25, 1922—00. P. 
Municipalities Act (II of 1922), ss, 2 (2), 6? (8)-— 
Notification, if subject to the provisions of s 67 (8)— 
Meeting of Municipal Committee—One member not 
served with notice of meeting—Effect of - Resolution’ 
of Committee not fixing amount or rate of tax— 
Whether renders proceedings relating to the imposition 
of tax invalid—Remand—Interpretation of statutes— 
cae Seirus ; 
ere a notification was made by the Local 
Government under s. 39 (B), O P. Municipalities Act," 
1903, on November 25, 1922, and the O. P, Munici- 
palities Act of 1922 came into force on July 1, 1923 
and it was argued that by virtue of s. 2 (2) of the 
Act of 1922, the notification should be deemed to have’ 
been issued under the Act of 1922 and hence subject 
to the provisions of s, 67 (8) of the latter Act ; f 
Held, that it was not possible to place upon s. 2 (2) - 
of the Act of 19229 construction which would in-- 
volve the validation of proceedings which purported to’ 
be under the Act of 1903, but which, were invalid and ` 
outwith the powers of the Act of 1903, [p. 897, col. 1.] 
The ordinary canon _of construction of a taxing 
Act favours the more limited construction. [ibid ii 
Where the proceedings of a meeting of a Municipal 
Committee were impeached on the ground that ong 
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of the members of the 
notice uf the meeting: | 

Held, that on: the evidence in the case, the 
challenge to the proceedings failed, and that any such 
attack on the proceedings of a statutory body, such 
as the Committee, should be clearly defined and 
clearly proved and while the attendance ofthe 
member, who has not been duly notified, at the 
meeting would ubviate any objection to the want of 
notice, in the cage of a statutory meeting which is to 
affect the rights of third parties, such as taxpayers, 
the failure to summon duly allthe persons entitled 
to take part in the meeting is nota defect which can 
be waived bythe individual member concerned. [p. 
898, col, 1] 

In view of suh-ss. land 2 of s. £9 of the Act of 
1903, it is essential that the resolution contemplated 
by sub-a, 1 should settle the amount or rate of the: 
proposed tax. .- 

Where itisalleged that the resolution passed ata 
special meeting did not comply with the provisions 
of a, 39 1) of the-Act 1903, in respect that it did not fix 
the amount or rate of the proposed tax, although the” 
original burden of proof is on those who allege invali: 
dity of the meeting, it is shifted when the Committee 
produce the§ written record of the resolution so im- 
peache’ and take their stand on it [p. »99, col 1]] 

[As their Lordships were reluctant to come to any, 
conclusion which would involve the voidance of. 
taxation which has been in operation forso many 
years, without frst ensuring that all the available. 
evidence had been placed before the court, dnd as, 
the public interest was concerned in the matter; 
their Lordships seut back the case to the Court of 
the Judicial Commissioner in order to afford an 
opportunity tothe Committee of adduciug evidence 
to identify the “bye-laws drafted by the President” re- 
ferred to in the resolution’passed at the special meeting 
or any similar document, which stated the amount or 
rate of the proposed tax was included in the term 
“bye-laws drafted by the President” with an op- 
portunity, to the opposite party to adduce evidence 
in auswer thereto | i 


Messrs. As M. Dunne, K.C. and J. M. 


Committee did not receive 
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Parikh; for the Appellants. 
Messrsi,.-E. -DeGruyther, K. CO. and W. 
Walldch,-for the Respondents. 


Lord Thankerton.—The appellants in 
these consolidated appeals are the plaintiffs 
in two suits in January, 1924 and August, 
1925, respectively, in which they challenge 
the validity of a tax imposed on’ the trade 
of ginning and pressing cotton by means 
ofa steam or mechanical process by the 
respondent, the Municipal Committee of 
Khandwa, in November, 1922. In the first 
suit the appellants seek an injunction to 
restrain the respondent from recovering 
from them the amount of the tax assessed 
upon the appellants for the year 1922—-1923. 
In the second suit the appeilants seek 
repayment of the amount of the tax paid 
by them in respect of the year 1923-1924. 

These consolidated appeals are from one 
judgment and two decrees of the Court of 
the Judicial Commissioner, Central Pro- 
vinces, dated November 20, 1928. The 
decree in the frst suit confirmed in second 
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appeal a decree of the District Judge of 
Nimar, dated July 15,1924, which had con- 
firmed a decree ofthe Subordinate Judge 
of Khandwa, dated April 11, 1924, dismiss- 
ing the suit, In the second suit the Court 
of the Judicial Commissioner reversed a 
decree of the Additional District Judge of 
Khandwa, dated February 6, 1926, directing 
the Municipal Committee of Khandwa to 
refundto each of the present appellants 
the amount of the tax paid by them. 

At the material time the respondent 
derived its power to impose taxation from: 
the Central Provinces Municipal Act (Act 
XVI of 1903). That Act was repealed by: 
the Central Provinces Municipalities -Act 
(Act II of 1922 O. P.), which came into 
forceon July 1, 1923, and to which it will 
be necessary to refer later in relation toa 
contention by the respondent. i 

The following are the material sections 
of the Act of 1993 : 

“35. Subject to any general rules or special orders 
which the Governor General in Council may make 
in this behalf, a committee may, for the purposes 
of this Act, impose, with the sanction hereinafter 
specified in each case and iw the manner required 
by s. 39, any of the following taxes, namely :— 

(a) with the previous sanction of the Local 

Government— : 

(iii) a tax on any person exercising any 
profession or art, Or carrying on any trade or 
calling, within the limits of the- municipality”. 

“39 — 1) Acommittee may resolve at a special 
meeting to propose the imposition of any tax for the 
purposes of this Act , , 

(2) Where a resolution has been passed under 
sub-s. 1, the committee shall publish, in the 
prescribed manner, a notice defining the class of 
persons or description of property. proposed tobe . 
taxed, the amountor rate ofthe tax to be imposed’ 
and the system of assessment to beadopted, | 

(3) Any inhabitant of the municipality objecting 
to the proposed tax may, within one month from 
the publication of the notice, submit his objection 
in writing to the committee, and the committee 
shall, at a special meeting, take his objection into 
consideration. h Fas 

(4) Where no objection is submitted as aforesaid, 
or where the objections so submitted, baving been 
considered by the committee, are deemed insufficient, 
the committee may forward its proposals to the 
Local Government with the objections (ifany) so 
submitted. 

(5) The Local Government may,-on receiving the 
proposals of the committee, sanction the same, or 
refuse to sanction them, or sanction ‘them subject 
to such modifications as it may think fit, or return 
them to the committee for further consideration, , 

(8) Where any proposals for taxation have been 
sanctioned under sub-s, 5 or stb-s. 6 by the Local 
Goveroment......... the Local Government may, by 
notification in the Local Official Gazette, diyect -the 
imposition of the tax as sanctioned from such date as 
may be specified in the notification, and thereupon 
the tax shall come intoeifect as from the date so 
specified", = a 

At a special meeting held on July 16, 
1922, -the respondent Committee acting: 


896. 
ona suggestion ‘received from the Local: 
Government, resolved to „propose the im- 


position of: a tax-on the trade: of ginning. 


and. pressing cotton by means of steam or 
mechanical. process, This resolution was 
in intended compliance with sub-s. 1. of: 
_ 8.39. Onor about: July 26, 1922, notices 
of the proposed resolution, requiring 
objections to be submitted. within one- 
month, were placed on the notice-board. at 
the Town Hall, and were-proclaimed locally: 
by beat of dram. Later-on; similar‘notices 
were inserted in two issues ‘of the Ventral 
Provinces Gazette, dated- September: 23 
and 30, 1922. These notices were. 
issued in’ view of:sub-s,-2--o0f s. 139. The 
terms of the-resolution and-the contents’ 
of the ‘notices will -be referred to later, . 1° 

On. “August 3, 11922, a: number. of. 
factory. Owners, - . including“ most “of the: 
appellants, submitted: objections requesting 
the cancellation of the proposed tax::: At» 

d---special < ‘meeting “hèld on- October 23, 
1922, the < ‘Committee considered “the “ob? = 
jections | and vejécted” them ‘and resolvéd’ to. 
submit their. proposals to the Local. Govern-. 
ment for‘its--sanction: They were so“sub- 
mitted" by letter ‘fiom’ the Sectetaty,” of the 
Gommittee. on - October, 23, 1922.. These 
steps ‘were taken under sub- 83: 2 and. 4:of 
8. 39. : yak pula 
On’ ~'Novemiber. ' a 1992,’ ‘the Local 
Govérrinent published in the Central Pro; 
vinces Gazette a: notification sanctioning 
the imposition of the tax wWith'‘effect front 
the date “of the: ‘notification. By, a: ‘subse= 
quent ‘Hotification dated- January. 3, 1923; 
and published in the Central Provinces. 
Gazette of January'6, 1923, the- tax, 
was declared to be payable on "August: | 
of’ éach year. These notifications “were 
issued under sub-s. 8 of 8. 39. 

Thereafter the Committee pr TA with 
the assessment and levying of- the tax'for 
the. year 1922-23, and early ia July, 1923, 
individual notices for. payment of ‘the 
amount of tax“assesséd on them were sent 
to the appellants, who declined to pay: the 
amounts- 80 levied, and on January 2, 
1924, filed the first suit, seeking an injunc- 
tion against recovery of the tax from them. 
On. November 26, 1924, the appellants 
had-notices served on them in respect of 
the amounts of tax assessed on them res- 
pectively in respect of the year 1923-24. 
Payment was again demanded -from them 
on January: 9, 1925. In February 1925, 
the said amounts of tax were recovered 
from the appellants by the Committee, 
and on .. August 3, 1929, the appellants 
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filed the second - süit, sèeking to have. these -> 
sums refunded to them. = == 

“In these.suitsthe appellants shallesed 
the validity of the proceedings of: the > 
Committee on a number of grounds, but + 
only two grounds’ have been maintained’ 
before - this Board, namely, (1) that” the’: 
special . meeting: of . July 16, 1922, was- 
not a, valid- meeting- of the’ Committee, in’ 
réspect that Major" Tarr, one of the mem- ; 
bers,.0f ‘the: Committee,- did not receive ` 
notice of the meeting, and (2) that. the. 
resolution passed at the ‘said’ special Dect- _ 
ing did*not comply. with the provisions: of 
s. 29“ (I) of the Act of 1903, in “réspect that. 
it did-not .fk the amount ‘or. ‘rate. of the” 
proposed tax and- that either “of- these 
defécts ‘in, the proceedings, ‘of thé - “Com: ? 
mitteé . rendered the’ whole- proceédiiigy re- , 
lating .to the imposition . of ‘the ~ bax. ultra» 
ires? of the Conimittee’ and: invalid: AR 

The réspongdeht; on’the other-hand; “ mäin- 
tained that -the- Gourt was, preeliided from, 
enterbaining~ either: of the: appellants’.con-t 
tentiors, in ia ‘of thé -provisions*of’s/67? 8): 
of thé © ‘Act "Sf" 1922, which rendered” they 
notification bys-the -, “Local. Government-.of; 
the imposition of the tax conclusive evidénee: 
that the tax had- beèn imposed, in’ accord” 
atice ‘with’ thet statütory” provisions: It. 
will be conVenient.:.to consider’ this conten, 
tion- first... 07h eat ayy n ae 

“The notification’ on which the: reapondaiit’ 
Yélies ’ was dited Noventber 25, 1992, and: 
was issued-by the Local. Government. under’ 
s. 39 (8) of the Act of. 1903. ‘Phe Act of 
1922, in accordance with: notification. “by 
the Local Government, under- s, 1; came 
into forea on July 1, 925. Sections 2 
dnd 67 (8) of the Act,” sé far as material, 


provide as -follows: ; 

“2. 1) The Central Provinces -Municipal Act: a 
and ‘the Central - Provinces Municipal (Amendnient) 
Act, 1918, are ‘hereby repealed. 

(2) Bat all municipalities coiastituted, committees 
established, limits defined, appointments, rules, orders 
and bye-laws made, notifications and notices - ‘issued, 
taxes imposed or. assessed, . . . under the said. ‘Acts 
or any enactment thereby “repealed, -shall, so far as 
may be, be deemed to have been respectively consti- 
tuted, ‘established, defined, made, issued, imposed: or 
assessed, . under this Act.” 

67 —i8) A notification of the imposition of a tax 
under this section shall be conclusive evidence that the 
tax has been imposed in accordance with the Brovi? 
sions of this Act.” 

Section 67, in its sub-ss. 1 to 7, substan- 
tially re- -enacts B. 39 of the Act of 1903. : 

The respondent maintains that by virtue 
of s.2.(2), the Local Government notifica- 
tion of November 25, 1922, under the 
Act of 1903 isto be deemed to havé-been 


issued under the Act of 1922, and-is there- 


- v. Darley (1). 
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fore subject to the provisions of s. 67 (8) 
of the latter Act. But their Lordships are 
unable to place upon s. 2 (2) of the Act 
of 1922 a construction which would involve 
the validation of proceedings which pur- 
ported to be under the Act of 1903, but 
which, ex hypothesi of the present argument, 
were invalid and outwith the powersof the 
Act of 1903. Such invalid proceedings are 
not proceedings under the Act of 1903, and 
the-notification in question is not a notifica- 
tion ‘issued under the Act of 1903. The 
terms of .s. 2 (2) of 1922 are amply satisfied 
by-Himiting them to their obvious intend- 
ment, namely, to fill the gap made by the 
repeal of the Acts of 1903 and 1918 operated 
by sub-s. 1. Further, the ordinary canon of 
construction of a taxing Act favours the more 
limited..construction. Their Lordships are 
therefore unable to accept the réspon- 
dent's contention. ` pe Ss as. 
Their Lordships accordingly turn tothe 
two challenges made by the ‘appellants to 
the validity of the Committee's proceedings 
on July 16, 1922.. It- is well established 
that any such attack on the proceedings 
ofa statutory body, such as the Com- 
mittee, must be clearly defined and clear- 
ly proved. Pe Fae 
‘First, as regards the alleged absence 
of notice of the meeting to Major Tarr, 
the general rule’ as to: notice of meetings 
was stated. by Lord Campbell ‘as fol- 
` lows: >. i — i N 
“The election being; by a definite body on a 
day of which, till summons,'the electors had no 
notice, they were all entitled to be specially sum- 
moned and, if there was any omission to 
summon any of them, unless they all hap- 
pened to be present, or unless those not sum- 


moned were beyond summoning distance—as, 
for instance, abroad, there could not be a good 


electoral assembly ; and even a unanimous election. 


by those who did attend’ would be void.” Smyth 


“It: is -usual-to find this, general rule 


- modified in particular cases, as for instance,’ 


by--aduthorising as sufficient notice the 
. posting of a written notice to the usual 
address of the member. In the -present 
- case thé bye-laws of the Committee pro- 
vide as follows: ‘Notices of every.meet- 
ing, with a ; 
transacted thereat, shall be sent by the 
Secretary. to every member of the Commit- 
tee, Not less than three days’ notice shall 
ordinarily be given of meetings held under 
_tt.,l and 2, and not less than 24 hours’ 
notice of special meetings other than those 
referred to in Rule.” -The special meeting 


(2) (1849) 2 H L 789 at p 803; 81 R R 392, .. 
O MIB & 1d 


ki 
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of July 16, 1922, was of the class that re, 
quired not less than 24 hours’ notice. 

This ground of challenge was not special- 
ly pleaded by the appellants in either case, 
as it should have been. In neither case did 
either of.the parties adduce oral evidence 
before the trial Oourt; they were content 
to take the cases on the documénts pro- 
.duced.. When the eases came before the 
court of the . Judicial Commissioner: the 
court made an order giving .the parties, 
orsuch of them as might- desire -to ‘avail 
themselves or itself of it, the chance to 
examine Major Tarr as a witness in the 
case, and he: was so examined as awit- 
ness forthe Committee. In these circums-. 
tances it “will be sufficient to refer to the 
subsequent judgment of the Court of ‘the 
Judicial Commissioner. 4s 

The notice of.the meeting on-July 16, 
1922, was issued in the Hindi language 
and also in-Hnglish for the English khow-’ 
ing members. It is with the latter ‘that 
the question arises. The notices were not- 
sent out by separate copies’ to each mem- 
ber, but a copy in each” language ‘was 
sent round with a peon, and the usual 
practice was for the members who: have. 
,seen the notice to write ‘their name or 
their initials opposite: their name in, the’ 
list which was appended tothe notice. In 
the notice in question there’ appears only. 
a line in blue: pencil opposite the name of 
-Major.Tarr, In his‘evidence Major Tarr— 
by then .Lieutenant-Colonel Tarr—stated, 
“I do notremember this notice. My*usual 
habit was, to initial the notice. I do not 
remember. to have put the line on the no-~ 
tice; -I may, have, —and, in: cross-exami- 
nation; “My: usual initials are W. T. ‘That 
is my invariable, praclice.. I nevér signed 
by putting.a line, so farias ]-rememper. 


` I should like to consider it a discourtesy’ 


to’ sénd-the notice away with such: a line. 
Nobody was ‘authorised’ by me. to sign- 
for me or to make a tick mark for’ me, 
I do not. remember anything-‘at all about’ 
the meeting referred to in the-notice.” 

In agreement with the Court, of ‘the Ju. — 
dicial Commissioner, their Lordships do‘ 
not regard this evidence as - sufficient: to’ 
discharge the burden of clear proof-which ` 
lies upon the appellants inthis matter, and 
this challenge to. the proceedings “of the 
Committee fails. Their. Lordships accord- 
ingly find. it unnecessary ‘to corisider the 
meaning of the somewhai ambiguous word 
“send” which it used in the bye-law; it 
might well be.made, more lear. - Their: 


sa 
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Lordships desire to add that, while the at- 


~bendance of the member, who has not been 
. duly notified at-the meeting would ot- 


viate any objection to the wart of notice, 
they are of opinion that, in the case of 
a statutory meeting which is to affect the 
rights of third parties, such as taxpayers, 
the failure to sumnion duly all’ the per- 
sons entitled to take part in the meet- 


ing is not a defect which can be waived : 


by the individual member concerned, 

The resolution of ‘the Committee at the 
special meeting of July 16, 1922, out of 
which arises the second challenge of 
the appellants, is engrossed in the Com- 
mittee’s proceeding book, and is recorded as 
follows :— 

(3) Read Secretariat.letter No. 731-343-VIII dated 
March 30, 1922, on the subject of imposing a tax 


on the trade of ginning and pressing cotton by 
means of steam or mechanical process. 

Read also the’ draff bye-laws prepared by the 
President, together with his note recommending to 
adopt them for imposing this tax in this municipality 
with a view to increase the Committee's income, 

The bye-laws adopted by Murtizapur and other 
municipalities in Berar, where this tax has already 
been imposed, were also.read. 


Resolved that the proposed bye-laws drafted by the 
President be passed and that they be published local- 
ly as wellas in two successive issues of the Central 
Provinces Gazette {for inviting objections or sugges- 
tiong In respect of them within one month from the 
date of their publication. 


Note.—-Seth Kamaruddin proposed that this tax be 
imposed on the trade óf pressing cottcn only and 
not on ginning. This proposal was, however, dropp- 
ed, as it was not seconded by any member.” 

This slovenly ‘record’ is. open to the 
comment that, but for the note at the end, 
it might be doubtful if the question of 
the imposition of the tax was considered 
and resolved on by :this meeting. The no- 
tice convening the mesting had stated 
the business as “Consideration ot the bye- 
laws regarding the imposition of a iax 
= t e trade of ginning and pressing col- 
on, . 

_ But the criticism of more Immediate 
importance is that the record contains no 
reference to the amount or rate of the 
tax to be 
their Lordships’ ‘opinion, that, in view of 
sub-ss: 1 and 2of s. 39 of the Act of 1903, 


it is essential that the resolution .conlemplat- : 


ed by sub-s. 1 chould settle the amount or 
rate of the proposed tax. If, however, 
the proposed “byeJaws drafted by the 
President” can be identified, it should 
then be possible to ascertain definitely 
whether the approval f the. amount cr 
rate of the proposed, tax was involved in 
the resolution, | But it is 'here that difficulty 
ehd copfusion arises; there is no deci 


imposed, and it is clear, in. 


isto 

mentary evidence which enables: one to 
identify the “bye-laws” referred to in the 
resolution, and as already stated, the 
parties adduced no oral evidence at the 
trial. - - a E 

_ The following facis are ascertainable 
from the documentary evidence: —On May 8,. 
‘1922, the Seéretary of the Committee 
submitted to the President the circular 


letter from the Local Governnient, recom , 


mending the imposition of such a tax, 
along with two copies” of . thé Central 
Provinces Gazette containing the rules 
adopted by the Murtizapur Municipality 
for the assessment and collection of such 


a tax, On “May 9, 1922, the President . 


stated that the proposals were agreeable 
to him and instructed lhe” Sécretary to 
prepare a draft of ihe ‘rules to be framed 
by their Municipality under s. 35 (a) (iti) 
of the Municipal Act. On July 14, 1922, 
the President instaucted.’ the Secietary to 
convene a special meeting to be” held on 
July 16, for, inter alia, “(ii)” Cone 
sideration of the bye-laws regarding the 
impesiticn of a tax on the trade of ginning 
and yressing cotton”; the notices conven- 
ing the meeting, which have been alréady 
refered to, were issued on the following” 
day. The only document bearing a date 
prior to the meeting which might possibly 
be described as bye-laws is in Ex. D-IL 
in the second suit. It is dated July 15, 
1922, is headed “Notice,” and indludes a 
part headed “Rules,” which clearly states’ 
the rate of the proposed taxation, The 
word “bye-law’ does not occur therein, 
But: among the dccuments of a date suka 
sequent to the meeting” are found two 


separate doctiments which appear to have’ . 


been in existence at thé time ofthe placing: 
of the notice at the Town ‘Hall and the’ 
proclamation by beat of drum in the last: 
week of July, 1922. The first ‘of these 
documents bégins as followsi— _ 
rr ores “NOTICE. W | 
Ig hereby given that the Municipal Committee of 
Khandwa in the Nimar District propose’ to’ make 
the following bye-laws under s. 105, subs, (1), cl. 
(a), and s. 105, sub-s. (2), of, the Central Provinces: 
Municipal Act XVI of 103,--for the assessment.and. 
collection’ of the tax on ginning and pressing of 
cotton within the limits of Khandwa Municipality. 
The proposed bye-laws : will -be taken’ into-con- 
sideration on the ‘expiry of one month from the date 
of the first publication of this notice and any 
objections or suggestions in respect thereof must be , 
forwarded to the Secretary tothe Committee before 


the expiry of-the said period ‘—” - 


The rest of the document consists of ` 


the “Bre-laws,” none of which state the 
amount or.réte of the proposed tax.. The 


i 


1934 


other document is as follows :— 
“Notice 

Is hereby given that the Municipal Committes 
of Khandwa in the’ -Nimar -District propose to 
impose under s, 35, cl. (ai, sub-cl. (cid, of the 
Oentral Provinces Municipal Act, 1903, a tax on 
the ginning and pressing of cotton within the 
limits’ of Khaadwa Municipality, and under s. 39, 
sub-s (2), of the said Act to make the following 
rules for the assessment of the said tax, 

The prdposed taxation aui, the rules will be 
takèn. into consideration on the expiry of one month 
from the date of the first publication of this notice 
and any ‘objections or suggestions in respect 
thereof must be forwarded to the Secretary to thie 
Oomimittee before the said period. 

RULES 
--l-Erery person carrying on the trade of ginning 
‘cotton -or`pressing the sam3 into bales by means 
of steam or mechanical process within the limits of 
Khandwa Municipality: ‘shall pay a tax at the 
following. rates :— 
Rs, A. P, 


nne 0 1 6 
(2) for each bale of 44 maunds, pressed 0 2 3 

The tax shall be payable in “one instalment ‘on 
lst August each-year, 

It appears that, in the notices publish- 
ed in the Central Provinces Gazette on 
September 23, and’ 30, 1922, these two 
documents were amalgamated: under. the 
heading’ of “Rules,” the dubious reference 
to s, 105 of the: Act was’ omitted, and the 
term “bye-law” also disappeared. 

In this state of the evidence their Tord: 
ships are unable to find any sufficient 
evidence that the document containing 
“Rules,” which did state the rate of the 
proposed tax,- was before the meeting of 
July 1651922, and was included in the 
“bye- laws drafted: by the President’: re- 
ferred-to in the resolution, especially hav- 
ing ‘regard to the fact that there was a 
contemporaneous “ document +~which -did 
contain “bye-lawa,” but which did not state 
the amount or rate of the tax. .-In their 


(1) ok each bondri ‘of three “ maunds, 


Lordships’ opinion, the original burden of | 


proof.on the appellants was” shifted when 
the Committee produced their written record 
of’ the ‘resolution of July 16, 1922, and 
took their stand.on it,” But their Lordships 
were reluctant to come to any conclusion 


which would involve the voidance of taxation — 


which has been in operation for so many 
years, : without first ensuring that all the 
available evidence had been placed before 
the court. The public interest is concerned 
in this matter. 


Their ‘Lordships’. ak expressed 
their williigaess to give the raspondent 
Committee, | “under 
sidered “at a later siaga, the opportuni- 
ty; if-it so desired, of “adducing evidence 
to -identify-- the -“bye-laws drafted - by 
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the President” referred to in the resolution 
of July .16, 1922 and to show whether the. 
document: dated July 15, 1922, contained.in 
Ex.. D-I in the ‘second suit, or ‘any similar 
document, which stated the amount or. rate 

of “the proposed tax was included in’ the, 
term “bye-laws drafted by the President”. 

Counsel for the respondent has informed 
their Lordships of the respondent's desire 
to avail itself of the opportunity offered, . 
and their Lordships will accordingly humbly 
advise His Majesty that. the cases ought 
to be remitted to the Court of the Judicial 
Commissioner, Central Provinces, in order, 
that the respondent may be given. the 


- opportunity of adducing evidence as above 


stated with an opportunity, to the {appellants 
to adduce évidence in answer ‘thereto, if> 
they so desire., . ` 

The further hearing of the appeals will 
be adjourned until the evidence adduced 
upon the question remitted has been receiv- 


“ed from the Courtofthe Judicial Gommis- 


sioner, and the costs will likewise be 
reserved, aa aoa ea 
N Order accordingly. 


Solicitors: for the Appellants — Messrs.. T. 
L. Wilson & Co. 

Solicitors for the -Respondents ~Messrs. ' 
Stanley Johnson & Allen. 





PRIVY COUNCIL» 
Appeal from the Lahore High Court 
December 15, 1933 
LorD MAOMILLAN, SIR Jonn WaLuis AND 
BIR GEORGE LOWNDES: > S 
Tun BHARAT INSURANCE COMPANY, | 
Lito.— APPELLANTS > 
Versus . > 
-Tue INCOME TAX CO MMISSIONER, 
THE PUNJAB, LAHORE—RESPONDENT. 
Income Tax Act (XI of 1982), 3. 10 (2) (iwi 
Amount distributed by Insurance Company among 
participating policy holders—Whether represents part ; 
of profits of the company and assessable to income-tax 
~-Income Tax Rules, r. 25-—-Construction of-—Net ` 
profits’, meaning of—Alteration by legislature of law ' 
as settled by decisions of court~—Whether raises the 
inference that the decisions were wrong. 
The amount distributed by an Insurance ‘Company 


' among participating policy holders represents part `’ 


of.the profits of the company and hence assessable 

to income-tax and does‘not-come under the des- 

cription of expenditure incurred by the company in , 
earning its profits. Last v.’ London Assurance . 
Corporatioz (I) and Styles v. New Vork Life $nsu- 
rance Company (2), relied on; Coltness Iron Company 
v. Bloc’ 4), Gresham Life Assurance Society v. Sykes 


- (5) and Pondicherry Railway Uo, Ltd. v Commis- ` 
sioner of Income Tax, Madras DA referred ` to. [p. ` 
901, col, 2], h nf 

The contention’ that the participating policy |. 


holders’ share of ‘profits is not’ assessable „because, . 
T. 23 of the Tncome Tax Rules provides that “the 


99) 
income, profits and gains of life assurance business 
shall be the average annual net profits disclosed by 
the last preceding valuation”,is negatived by the 
proviso thatany deductions made from the gross 
income in arriving at the actuarial valuation which 
are not admissible forthe purposes of income-tax 


assessment shall be added tothe net profits disclosed 
by the valuation. 

. The ‘net profits’ in r. 25 mean the“ surplus, if 
any ` ia the statutory form of Valuation Balance 
Sheet of “life assurance and annuity funds 
(as per halance-shest under Third Schedule," 
over the “net liability under life assurance and 
annuity transactions (as per summary statement 
provided in Fourth Schedule)’: If .the amount 
allotted to participating policy holders ‘was taken 
from the surplus or net profits shown inthe Valua- 
tion Balance Sheet, or if they had been deducted 
before arriving at such surplus, they would have to be 
added under r.25 to 
deductions not admissible for income-tax assess- 
meat,” not being expenditure incurred solely for the 
purpose of earning such‘ profits, within the meaning 
A s 10, sub s. 2, cl. (iz) of the Act, ip. 903, col. 


settled by the decisions of the courts does 
any inference that those decisions were wrong or 
even that those who had proposed the alteration were 
of that opinion, i 


Appeal from the decision of the Lahore 
High Court reported as 132 Ind. Cas. 861. 

Messrs, L. De Gruyther, K. C. and W. 
Wallach, for the Appellants, 

Messrs. A.M. Duune K., ©. and R. P. 
Hills, for the Respondent. : 

Sir John Wallis—This is an appeal 
from a judgment of the High Court of 
Judicature at Lahore on a reference made 
by the Commissioner of Income Tax, Lahore 
under s. 66 (2) of the Indian Income Tax 
Act, 1922,on the question whetner- the 
appellant, the Bharat Insurance .Company, 
was liable to be assèssed under that Act 
tomcome tax in respect of the profits 
allotted to participating policy holders who 
were entitled under their contract to 90 
per cent, ofthe profits made in the parti- 
cipating branch of .the business. 

The Bharat Insurance Company was in- 
corporated under the -Indian Companies 
Act in 1882, for the purpose of making 
and effecting assurances on lives and carry- 
ing on other insurance business, | 

Under the provisions of ss. 5 and 6 of the 
Indian Life Assurance Act,- 1912, the 
Company’s life assurance business has to 
be kept entirely separate from its other 
businesses, if any, and under s. 8 (1) it is 


obliggd to have a quinquennial valuation — 


made by an actuary and to cause an 
abstract of the report of such ‘actuary to be 
made in the form set forth in the Fourth 
Schedule ‘tothe Act, ' nn i 
The form of the resulting valuation 
balance-sheet is to he found at the end of 
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‘surplus shown therein“ as: 


An alteration by the legislature of the law as- 
not raise, 


47110 

the Fourth Schedule of the Act and is.as 

follows :— 

, VALUATION BALANCE SHEET OF 
Gr., 


AS AT “19. f 











Dr 
Rs 


: Rs. 
Tones; liabi'ity under 


By lifə assurance 


life assurance’ and and annuity funds 
annuity traugactions (as per balance- 
(as per summary ` sheet under ` Third 
statement provided ` Schedule) ease 


in Fourth S sheduleé) 
To surplus, ifany .. 


By deficiency, ifany 


kanamanan aaa mame y 











The actuarial valuation balance-sheet as 
at December 31, 1923, for’ the previous 
quinquennium “was drawn up in ‘exactly 
this form and showed’ a. surplus of 
Rs. 5,96,952, out of which Rs, 4,68,39£ was 
allotted to the participating policy holders. 

Under r. 25 made under.s. 59 of the 
Indian Income Tax Act, 1922— * s- 
“the income, profits and gains of a life assurance 
business shall be the average annual nst- profits 
disclosed by the last preceding valuatior,”- - 
that is- to say, s2all'be ar ived at by taking 
one-fifth of the surplus -disclosed in the 


valuation balance-sheet already mentioned . 


and treating it as the average .annual 
income vf the business for the next quin- 
quennium. . | ; : 

The surplus shown in tha valuation 
balance-sheet was so. dealt with, and: was 
raised to Rs. 6,61,935. by adding ‘back, 
pursuant tothe proviso to r. 25, deduc- 
tions made by the actuary. which iwere 
inadmissible for income tax. . One-fifth of 
this. total wastaken as the-average annual 
income of the company for the next quin- 
quennium; and the company was assessed 
and paid income tax on “this, sum: in. the 
year 1925—1926 and the following. years: 
down to and iriclusive of 1928—1929.: For 
1929—1930, theyear now, in question, the 


company also returned this sum as the. 


amount of its income under s. 22:(1) ofthe 
Act,and was assessed accordingly. under 


`B. 23 (1). i o’ A 
From this assessment they appealed to 
the Assistant Commissioner under s.- 30, - 


and raised the contention, whieh is the 
subject of the present appeal, {hat in work- 
ing out its average annual income the sum 
of Rs. 4,68,394 paid to participating policy 
holders should’ ‘have been deducted before 
arriving at the surplus already mentioned. 
The Assistant Commissioner dismissed- 
the appeal, and the company thereupon 
applied to the Commissioner to review ‘thé 
case under s. 33, and, in the alternative 


ne E Ae 


2 


E t 
? 


934. 


o refer the question of law to the High 
Conrt «under s. 66 (2) of the*Act.- 

“Fie Commissioner réfused to interfere in 
review, but referred the - following question 
tothe High: Court: a 

“Whether tho: sum: of Ree 4.68, 394 distributed 
among participating :poliay holders represent part 
of the rofits assessable to. income tax, or an 
expeaditure incurrad.for earning the profits of. the 
Company?" 


As required by! the Act, “he Commissioner 
recorded his opinion that the first part of 
the. question should.jbe answered in’ the 
affirmative andthe latter in the negative 
in-accordance. with the decision of- the 
House of: Lords sin: Laste.v, London: Assu- 
rance, Corpor ation. (1) ‘which, he stated, had 
been reaffirmed in: Styles. - V. New York Life 
. Insurance Company, (2). > 

The - learned. - Judges; in a -carefully 
considered judgment, ; agreed -with the 
Commissioner that the-sum in question was 
parteaf. the profits of the Company. and so 
assessable . tọ income-ta and’ did not 
come under.fhe description of expenditure 
ingurred by -the Companya. In-support of 
this -opinion - they; referred -to the decisions 

of the House’ :of Lords, in ; Mersey. Docks 
and -Harbour Board. v: Lucas; +43) and kast 
veg London „Assurance - Corporation (1) 
-(supra}. In--the first .of-these cases ib 
had been, held ‘that. the liability of the 
-Mersey Docks : and , Harbour ‘Board to be 
-agsessed , ‘to, dneome-tax in respect of the 
profits . earned. by, it in, carrying on- its 
business, that is: to say, the sum by which 
the income earned in the business exceed- 
edstha expenditure. incurred in earning 
iti was not affected by the “fact that: the 
Board: was bound by statute to apply such 
surplus, for the creation of a sinking fund 
.and afterwards in reduction of its. dues, In 
Last’s case- (1) it was held that the liability 
of the London Assurance Corporation to 
pay income-tax, on the whole of, the profits 
earned in its business. was not affected 
by the fact that. it. had bound itself by 
its contract’ with the’ participating policy 
holders to pay.. them” two-thirds of the 
‘profits earnéd in the participating part -of 
its business, and it was, accordingly held 
that. this: ‘share was. part of the profits 


earnedby the . Company. in.cartying on its: 


businéss and so assessable to ‘income-tax, 
and could not be regarded as expenditure 
(1) (1885) 10 App Oas 438; 55 L JQ B92; 53 L 


T 63t; 34 W R 233; 50 TP 116. 
e) (1888) 14 App. Oas. 331; 59L JQ B 291,61 L 


3) E1983) 8 App. Cas. 891537 Q Bt49L T 
781; 32 W R34; 48 J P 212. 
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incurred by the Corporation in earning ita 
own profits, 

In England the income-tax payable on 
a trade or business has “to be com puted: 
on the full.balance of the profits or gains,’ 
phraseology which, as pointed out by Lord 
Blackburn in Coltness Iron Company v. 
Black (4) has remained unaltered since 
its insertion in 46 Geo. II, c. 15. This 
balance or sum has always been interpreted 
as meaning -the difference between -the 
income. earned in the business and the: 
expenditure incurred in earning it. Sec- 
tion 10 of the Indian Income Tax Act, 
1922, is ‘substantially to the same effect, 
as. it providesthat under the head ‘Busi- 
ness” the tax is to be payable “in repect 
of the profits or gains of-any business,” 
and that “such profits or gains shall be 
computed after meeting the following 


; allowances, namely:— 


« ix. ” Any expenditure (not boing capital 
sapen KAS) incurred solely for the purpose of earning 
such profits: or gains’ 

Prima facie, therefore, Lasts case '1)-is 
decisive of the present case, as’ it directly 
decides the question referred for the opinion 
of the court.’ Relying, however, on the 
fact that- this question’ had given rise to 
differences of opinion “in the Queen's 
Bench Division and the Court of Appeal, 
and that in the House of Lords Lord 
Bramwell dissented from the opinions of 
Lord Blackburn and Lord Fitzgerald, Mr. 
DeGruyther, for the appellant, has argued 
that- this case was wrongly ‘decided and 
has invited the Board not to” follow it; but 
to decide the other way. This stiggestion 
their Lordships are wholly unable to accept.. 
Last's case (1) has now been treated as set- 
tledlaw for nearly fifty years, not only here, 
but also, presumably, in the Dominions - 
and Colonies, and very serious consequences . 
might follow if this Board were now to lay 
down a different rule. : 

It is, however, necessary to refer to the 
grounds of Lord Blackburn's judgment 
with reference to th» objection taken here 
and before. the Iligh Court that it was 
based on the provisions of 8.54, 5 & 6 
Vict., c. 35, the Act of 1842, which has no 
equivalent in India. Lord Blackburn's 
judgment was really based on his view as” 
to the nature of the bargain between the © 
parties dnd would lavé been to the same 
effect if there had been no such statutory 
provision. In his view, stating it briefly, 
what the Company got in the shape of 


extra payments made by participating 
(4) (1881) 6 App Oas 315; 511, JO 8 623; 45 LT 
145; 29 W- R717; 463 P20, 


$03 
policy holders was an addition to its 
premium income which -was almost all 
pure profit, as the extra expenditure 
involved was : small and -the Company 
incurred no- liability whatever in respect 
of the extra payments by the participa- 
ting policy holders unlessthere was a profit. 
“This accounted for the large’ share of the 
profits offered to the participating policy 
holders. On the other hand, all the par- 
ticipating policy holders got was a share 
of any profit there might be, and, ifthere 
was no profit,. they got. nothing. They 
might, therefore, Lord Blackburn said, be 
regarded as having purchased a. share of 
“the profits. If that was the right view, in- 
come tax was payable by the Corporation on 
those profits, whatever they might be bound 
to do with them, as held inthe Mersey Docks 
. case (3). This, he proceeded to say, seemed 
to be expressly enacted by 5 &6 Vict., c. 35, 
-Section 54, which requires the estimate of 
_ the profits of corporation to be made “before 
any dividend shall have been made there- 
of to any other persons having any share 
right or title in or to’ such profits.” 
“Lord Blackburn, and Lord Justice Cot- 
- ton in the Court of Appeal, were both of 
‘opinion that if the participating policy 
‘holders were to be considered as having a 
_ share of the profits of the. corporation within 
< the meaning of this section, that would goto 
show that the share of the profits allotted 


- -to them formed part of the profits assess- 


` able to income tax; but Lord Justice 
‘Cotten had held that they were not within 
the section, whereas Lord Blackburn was 
_, of opinion that they were. In their Lord- 
. ships’ opinion, ‘it'is unnecessary to pursue 
this, question. ‘ss it is clear that Lord 
Blackburn would have been of the same 
‘opinion if there had been no such section, 
‘and this section . was not referred to 
either by Lord- Fitzgerald. or by Lord 
‘ Justice Lindley, as he then was, in his 
short dissenting judgment inthe Court of 
Appeal on which Mr, Hills in his argument 
for the respondent has invited the Board to 
base their decision in this case, In that 
judgment Lord Justice Lindley summed 
up the whole question in three sentences, 
which their Lordships will proceed to quote 
- merely premising that ‘bonus’ was. the 
inappropriate-name given by the insurance 
company to theshare of profits which 
ihe -Participating policy holders were entitl- 
ed to 1ecelve under their contracts in con- 


sideration of the additional payments they 
“bad made :— | me 
a Rese Bonuses are rat jlike the expenses of 
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management or anything’ that rtist“be’ necédsarily 
incurred for ‘the purpose of -rarrying on: the - busi- 
ness. I cannot seehow the fund-for ..divison ‘can 
be spent in earning itself. In my view the “fund 
which is divided partly among the sharé-holders 
and partly’ among the policy holdersis-ths excess 
of the earning over the éxpansés incurred-in* earning 
that excess," 7 PAS AGES RG USE 
In Gresham Life Assurance Society” “Vv. 
Sykes-(5) the grounds on? which-that -case 
was decided were the same as in” <Last's 
case, .(1) though the result was different as 
the claim of the income-tax -authorities to 
treat as -profits the payments made. to the 
Oom'pany in consideration for the«grant 
of annuities was disallowed by the House-of 
Lords as they went to form.: part of-‘its 
life assurance and annuity funds. -~ 
„Lastly, their- Lordships will: refer to-the 
decision of the Board in Pondicherry: :Rail- 
way Co.Ltd., v. Income Tax -Gommissioner 


(6) which was decided subsequently tothe 


date of the judgment: under appeal.:-Tbe 


,main. question: in that case was whether-the 


appellant a British Company .which2had 
been licensed to construct ‘-and! operate: a 
Railway -in ‘French . territory. from the 
pier head at ‘Pondicherry--to::.a- junction 
with the South Indian Railway -at the 
British frontier, was liable. to-be assessed 
to Indian -income-tax;:but it- was‘also cop- 
tended that; even if ‘the -company was 
liable to be assessed, :they. were:-entitléd 


‘under s. 10, sub-s.°2, cl. (ix): todeduet -as 
expenditure incurred solely for the:purpose 


of earning their profits, the half- share” of 
their -profits which they were - bound by 
their convention with tne French Govern- 
‘ment to pay tothe French Oolony, and the 
two cases last mentioned were cited atthe 
Bar. This contention was rejected by the 
Board in. a judgment delivered by ‘Lord 
Macmillan un much the same grounds- :as 
had been: taken in Last's case (1) :— 

“It is claimed for the company that “when it-makes 
over tothe Colonial Gavernment their half of the 
net profite-it is making an expenditure incurred 
solely forthe purpose of earning its own profits. 
The court: below has unanimously negatived this 
contention, and in their Lordships’ opinion has right- 
iy fone 80." A payment out of the profits and con- 

itional on profits being earned cannot sccurately- 
be described asa payment made to" earn `profits, 
It assumes that protits have first come into existence. 
-But profits on their’ coming into existence attract 
tax at that -pointand. the revenue is not concerned 
with the subsequent application of the profits.” ` 

If Last’s case (1) ‘had never. been decided, 

(5) (1892) A O 309; 62 Li J QB 41; '56 J P 709; 41 
W R270, 67 L T 479. hi ee 

(6) 132 Ind Cas, 619; 581 A 239; (1931) A LJ 
481; AIR 1931 PO 165; 330 W.N §95:'(1931) M W 
N 701; Ind. Rul. (1931) P 0203; 34 L W 234; 61 ML 
Po 33 Bom. L R 1283; f4 M 691;°54 OLJ 38 

J)a Nre - * 


1934 l 
this decision would in their Lordships’ 
~ opinion be decisive of:the ‘present case, as 
.. the share-of the profits -allotted to the 


= policy holders really stands on the same 
footing as the hälf -óf the profits of the Rail- 


e 


way Company payable to thé French Qolony.. 


It was further contended for the appel- 
lants ` that. in England,’ the decision in 
- Last's -case (1) must be considered to have 
been overruled by the legislature, as under 
. the provisions of s. 16 of ‘the Finance Act 
1928, 13 & 14° Geo. V, c: 14, the share of 
profits allotted” to participating policy 
. holders ‘is'.exempted from payment of in- 
come tax. Asto this- contention it is suffi- 
cient for their” Lordships to say that an 
alteration by the Legislature of the law as 
‘settled by the decisions of the courts does 
‘not raise any inference that those decisions 
were. wrong or evén -that those who had 
proposed the alteration were of that opin- 
ion. : 
. The ‘last--contention was that the partici- 
- pating policy holders’ share of profits is not 
assessable because as already stated, r.-25 
of..the Income: Tax Rules provides that 
“the income, profits and gains of life as- 
surance business. shall “be. the average 
annual net profits disclosed by the last 
preceding valuation.” .The contention 
-however, is negatived by the proviso that 
any deductions made fromthe gross income 
in arriving at the actuarial valuation which 
- are not: admissible for the purposes of in- 
come tax assessment shall be added to the 
net. profits ‘disclosed by ‘the valuation. 
->The “net-profits’ in this rule clearly 
mean' the. “surplugif any” in. the statutory 
form . of Valuation Balance-Sheet set out 
. above, of “life assurance. and annuity 
. funds (as.per balance-sheet under Third 
Schedule)” over the ` “net liability under 
life assurance and annuity transactions (as 
-per summary statement provided in Fourth 
Schedule).” Tn the present case, as already 
- stated, the Rs. .4,68,394 allotted to partici- 
pating policy holders was taken from the 
surplus or net profits shown in the Valua- 
_tion Balance Sheet, butif they had been 
deducted before arriving at such surplus 
they would hate to be added‘under r. 25 
to such surplus shown therein “as deduc- 
‘ tions not admissible~for income tax assess- 
ment” not being expenditure incurred sole- 
ly for the purpose.of earning such profits 
within the meaning of s. 10, sub-s. 2, cl: ix 
of the “Act. ; Bb A 
_ Theit- Lordships are- therefore of opinion 
that the-learned Judges were right. in 
following “Last's case (1) and that the appeal 
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fails, and they will humbly advise His 
Majesty accordingly. The appellant com- 
pany will pay the respondent's costs. 

N. Appeal dismissed. 

Solicitors for the Appellants—Messrs. Hy. 
S. L Polak& Co. | 

Solicitor for the Respondent —Solicitor, 
India Office. 


_ PRIVY COUNCIL | 
Appeal from the Allahabad High Court 
December 18, 1933 i 
Logd MAOMILLAN, Siz Joan WALLIS AND 
Sır Groras LOWNDES. 
JAGANNATH AND OTHERS -APPELLANTS 
` VETSUS ' 

SHRI NATH AND otsyrs—RESPONDENTS 

Hindu Law-—Joimt family-—~Alienation—Sale deed 
executed by hidd of family—Two eldest members of 
family witnessing sale deed—Suwit to set aside sale by 
grandsons and. great grandsonsof executant—Evi- 
dence to show that executant was in need of money to 
pay antecedent debts and for household necessities 
Witnesses to sale dead-impleaded.as defendants and 
not going: tinto witness-bor—-Sale, if binding on 
family—Suit, if collusive. i 

The plaintiffs instituted a suit to set asidea sale 
of joint family property by the head of the family, 
the grandfather of some and the great-grandfather 
of the other plaintiffs, One ofthe sons and one of 
the grandsons ofthe vendor were witnesses to the 
sale deed, It appeared that they. were the vendor's 
right-hand men and borrowed ° practically -all the 
money, and they did not go into the witness-box in 
support gf the plaintiffs’ case in,which they were 
largely interested. No evidence of fraud was given 
though they were charged with fraud in bringing 
about the execution of the sale deed. It also ap- 
peared that atthe time when the sale deed was 
executed, the vendor was an old and infirm man with 
a large undivided family and was hard pressed for 
money to pay his debts and provide for household 
necessities The plaintiffs could‘: not say why the 
two eldest members of the family had not joined as 
plaintiffs and how they were induced and tempted to 
witness thè sale deed : i 
- Held, that. there was at leaat a prima facie case 
that the’ sale was effected for family necessities and 
for the payment of antecedent. debte due by the 
executant and so was binding on the joint family, 
and thatthe-suit wi; a collusive suit, the conduct 
of the two eldest m‘nbers ofthe family affording 
ample corroboration of the fact thit the sale was 
effected for necessary family purposes Gauri 
Shankar v. Jiwan Singh (1) and Masit Ullah v. 
Damodar Prasad (27, referred to. 


Messrs. W. Wallach and W. Dutt, for 
the Appellants. oe cA 

Mr. J. M. Parikh, for the Respondents. 

Sir John wallis.—This is a suit of the 
usual, character to set aside a sale of 
joint family property by one Mathura 
Prasad, from, whom the plaintiffs and the 
fourth and fifth defendants are descended, 


as shown in the following pedigree:—  - 
MATHURA PRASAD (died 1918) 
| 





| 4 
Sidh Narain Ram Pratap 
(died 1919) defendant No. 4 

f (died 1931) , 


Basdeo 
(died 1895) _ 


| 


NGA rere: ei 
Bisheshar Nath Bhairon. Nath 


p 


-3 sons (plaintiffs _ 
elos Nos. 9, 10and 
| . 11). 


aa A 


JJ i ` | fie) ae 
Batuk Raghu Nath ` 


(plaintiff (plaintiff 
No. 7). ‘No, 8). 





| 


e a 








Á Shri Nath | 
(died 1995) . (defendant (plaintiff 
a - No 5). t No 1)... 
s. : Gayetri Suba Lal . 

i Prasad (plaintiff —~ 
-< . > + {plaintiff No. 6). 

: | No. 5) 

WK ‘Jagtamba “Ramanand Satdeo- 
‘Prasad + (plaintif ;. (plaintiff 
(plaintiff. | No.3) >, Ño. 4). 
| No2) 0 a z 
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had not been questioned during the Jifetinie- 
of Mathura, the- vendor, -who had surviv- - 
ed” for nine years, : and the suit, which 
was filed on the last day- before it would: 
have become statute-barred, was. -barred: 
by acquiescence. -The chief -réason for- 
bringing it was that-Jagtamba Prasad;- 
the second plaintiff,-had- recently passed 
the muktarship examination and : begun -to- 
carry on litigation. > 5 2°28 oY. oni 

None of- the plaintiff's family who knew" 
anything about the sale or’ the circum- - 
stances attending it were: put -into- the- 
box. Only three witnessés- were called for- 
the plaintiffs: of these, the first plaintiff, 
Shri Nath, had been living elsewhere for 
seven or eight years before the sale, and 
the second plaintiff, the aforesaid Jagtaniba, 
was only twelve at the date of -the sale. © 
They and another witness gave evidence: that 
the suit property was anéestral-- ee 

Jagtamba also deposed ‘that Mathura’ 
was blind and-deaf for some-.years before: - 
the execution of the salé déed. In - crosse > 
eXamination he stated that- Mathura’s sons, < 
Sidh Narain, who, -accordiiig--to the plaint ~ 


X 


: pedigree, was 38. at the date of-the sale,- 


Tt -was alleged in the plaint that J T < 


nath, the first defendant, had inducéd 


Hi 


‘Mathura Prasad, who was blind and deaf ` 
and a very old man, io exeċute a sale- 


deed in his favour on September 13, 1910, 
of zemindari -properly belonging tó the 
joint femily, and, worth about Rs, 10,000 
without any lawful necessity, for’ an in- 
adequate consideration of Rs. 6,000, which 
was in,. great part. fictitious. It was also 
alleged-that he :had cleverly induced the 
fourth and fifth defendants, Ram Pratap: 
one of Mathuta’s ‘sons, and Bhairon Nath: 
one of his grandsons, to witness the sale 
deed by tempting.and misleading them. 
The first defendant in the written state- 
ment filed on behalf of himself and his 
minor sons, the second and third defen- 
dants, denied that the property: was joint 
family property, and ‘alleged that the 
sale deed- had’. been executed by Mathura 


for ‘the payment of. antecedent debts and: 


for the lawful necessities of the joint 
family by the advice of: and in ‘con- 
sultaticvn with his son, Ram Pratap, and 
his graredson, Bhairon Nath, the fourth 
and fifth defendants. Rs. 6,000 was a 
fair and proper price, and none of the 
consideration was fictitious.’ The gale 


-a Ram Pratap, who-was 36;‘arid his grand-* 


son, Bhairon Nath, who-was-26, had never’ 
made any attenipt’ to get back the pro- 

perty. He himself had instituted this. suit : 
within a year of his beginning to practise ' 
as ‘a, Mukhtar, but-could not say why- 
Ram Pratap and Bhairon Nath, who were 

the eldest members of the family, had.- 
not joined as plaintiffs, as he had never 

asked them. Nor could he say how they. : 
were induced. and tempted to ‘witness the” 
sale deed, as alleged in the plaint. : He.” 


< had inquired, but had been told it was a- 


secret, 

Their Lordships have set out ‘this evi< 
dence because, in their opinion, it-has an 
important, bearing on the case which has 
not been. noticed in the judgment of. 
the, High Court, which reversed the judg- 
ment of the Subordinate Judge and decreed 
the suit. , ; 

The sale deed (Exhibit A) set out that 
Rs. 900 had been paid in' cash, and bọth 
courts found that the money was obtained 
for necessary. purposes. Adding Rs. 119- 
for registration expenses, there remained 
a balance of Rs. 4,981, which was left in 
deposit with the vendee to be paid to 
specified creditors, under six heads :— 

Ra, 
(I) A mortgaga ‘dated October 4, 1907, ` 


executed by Mathura Prasad in favour 


of Suraj Pratap and others.. -. ` 1,180 


1934 -` 


(2) Debta due to Suraj Pratap, his brother, 
- Krisbna Dat, and his .father, Sheo 
Garul Ram, ‘under unregistered bonds 

in respect of interest due on the above 


bond, item No. (1) > ao 
(3). As: debt due to Prabhu Nath, Brahman, : 
. on the basis of unregistered ‘ponds... - 325 
(4) A debt due to Parmeshar in respect of : 
“Ss An unregistered bong in Bindi 950: 
(5) A debt dué.to Kedar Nath in respect of vaw 
an-unr. gistered.b6nd, in Hindi- 675 4. 
(6) A dabt due to Jamuna Datt in anapa of > 
_ unregistered bonds, kah 481 - 


The ‘High . Court allowed items 1 and 5 
and 80 much «of “item No. 2 as-repre- 
sented, interest due under, the mortgage 
mentioned:in item, -No. i. 
dué: under. item: No.’ 2:was said to have 
been borrowed’ in separate sums, - which 
wére included. in ths: sinresietored. bond for. 
Rs.. 1,370.. Ayu = T 

2AS ‘regards: ‘items Nos. 3, 4. and 5, “dt 


was also “recited? that they -were ‘due by - 
thévendor. under ‘unregistered. bonds, and 
thenvendee was-to take back these 


that, 
bods: executed by the-vendor.and keep 
them ‘ds authority. “When, however, ‘the 


turned.=.out.. that there ; were . no. such. 


unregistered bonds executed by: the-vendor : 
for the; amounts ` specified, but ‘bonds or- 
promissory.notes for smaller sums, making ~ 
up the totals, some.-of.them- executed py. 
Mathura Prasad: -himself or- by» him and 
hib son, Ram’ Pratap. These’ sums the- 
High Court allowed, but they disallowed ` 


a -sum- of Rs. 2.654. vouched by bonds 


and. promissory. notes executed iby Ram- 


Prasad or Bhairon Nath, the third ‘and 
fourth defendants. | Two trifling. sums 
vouched - by documents executed - : by 
Bhairon’s brother, Shri Nath, and Batuk 
may be disregarded. 

In September, 1910, when the sale deed 
was. -executed; : Mathura Prasad; accord- 
ing to the- plaintiffs’ own case, was an 


old, and infirm man with a large undivi=” 


ded. family. -In the sale-deed, which was 
witnessed by Ram Pratap and Bhairon 
Nath, Mathura Prasad states that he was 
hard ’ pressed for money .to pay, the debts 
which he had incurred and to provide 
for ‘impending: household. necessities; and 
that, as‘there was no other’ conceivable 


way of paying his creditors, he had resolved ` 


to sell this zemindari pi operty. 

There is the uncontradicted evidence of 
the first defendant that the sale ‘was set- 
tled at a meeting with Mathura, Prasad, 
in which. third and fourth -défendants 
took part. This was only natural: as on 
Mathura's death,. which- could ‘not, be long 
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` to believe that 
` the-salèe. deed, but helped to -bring it; 
>- about and approved of it. 


The. balance. 


. Prasad, and was-told that. they were. 


~ fact that he stipulated that. he should seė: 
defendant came to pay these. debts. it, 


a (1923) M W N i; 23 LW 


OB 
delayed, they. and their children would 
become entitled to -nearly.half...of the.. 
joint ` family.: property, -. Ram -. Prasad's 
branch to one-third, and Bhairon’s: to oné=. 
ninth. There is, therefore; .every . reason: 
they not: only witnessed. 


“Mathura's 
own-borrowings, with and without- Ram 
Pratap, show that herwas in impecunious, 
circumstances and constantly. borrowing: 
for ‘the. necessities: of his large family. 
As ‘it became- more difficult for him . to 
get- about, it was only natural that- he- 
should send Ram Pratap or Bhairon in- 
stead of: going himself, and not very 
surprising. that- the lenders `should get 
promissory notes from them..whieh might. 


. afterwards be included in a registered bond... 


executéd by Mathura himself. hott 

The first:defendant says that he took,- 
care to-inquire of all the creditors whether. 3 
the’ debts were really. due: by - Ma nee 
The: 


himself to the application of this part ofi 
the -consideration, and get back andore- 
tain-as vouchers-the documents: -held by.’ 
the- creditors, shows that. he was».fully: 
alive to the. risks ° : necessarily -incident $0.2 
a transaction :such.as this. and anxious: 
to-provide against. them.’ “In their -“Lord- = 
ships’ opinion these facts raise -at-least.a:: 
prima facie case that the sale. was effected 
for -family necessities. and -for the. pay- 
ment of antecedent’ debts:due by Mathura / 
and so was binding on the joint family. c= 
In Gauri: Shankar v. Jivan Singh {1),: 
Lord Shaw made the following _Obsérrás.- 
tions: — c 
“He (the Subordinate Joda sida this pregnant. g 
remark: ‘It is also to. be considered that.. . 
suit has been brought long alter the eoan! df. 
the sale deed, when it is “not easy for ‘the vendees 
to: adduce strong and perfectly satisfactory évidence’. 
about each item of'the sale consideration,’ These - 


views of the Subordinate Judge have the approval 
of their Lordships " 


In Masit Ullah v. Damodar’ ’ Prasad: (2), 
where . the. plaintiff sought to set aside a 
a sale of joint family property by, his 
great-grandfather and his father’ was \im- 
pleaded as a: defendant and. did’ "nok: give 


(1) 107 Ind. Cas 4: 32.0 W N 257; “A LR 1997" 
P O 245. 25 ALJ 967; 55ML J 726; 4O0OW N 
1192; 47 OL J 7; 30 Bom “LR 641 ‘L 149 All. 

203; oP T 271 


L 
(P 0) $ 
(2) 93 Ind. Oas 1031; 53 I A 204; A IR 1928 
105; 3 O WN 72k: (1926) M WN 816: 24 L 
48 A 518; 44 OLJ 3241; SUM L J 792;-28 
R 1402; 7 PT, T 815: ZSA LJ 1; 31 0'W 
ML T77 (PO). 
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evidence, though as the man who- had 
used the largest part of the consideration 
money for the disbursement of ancestral 
debts. he could have eis in his evidence 
how the sum of-Rs. 2,000 -was applied, 
it was held, as stated in the headnote, 
that the suit should be dismissed, as the 
plaintiff was liable for his, great- grand- 
father’s ancestral debts, and the father, 
who was in collusion with his son, had 
deliberately withheld his. evidence, “which 
would have. shown how the rest of the 
consideration. was applied. The present 
case is even stronger.. Ram Pratap and 
Bhairen ‘Nath, the fourth and fifth de- 
fendants, are ‘the eldest members of the 
family and heads of their respective 
branches, which are entitled to nearly 
one-half of the joint family properties. 
They were Mathura's right-hand men and 
‘borrowed - practically all the money 
which has been disallowed by the High 
Court, and are, therefore, :in a better posi- 
> tion than anyone else to say whether it 
was. applied for the necessary purposes of 
~ the family. They have allowed, their 
children, who are all minors but one, to 
figure as plaintiffs and have, themselves 
beeņnsimpleaded as the fourth and fifth 
defendants., They have not gone, into the 
‘box. in support of the plaintiffs’ case, in 
- which they :are, so largely interested. 
: Possibly to provide them with some. sort 
of excuse for not doing: so, they have 
been charged in. the plaint. with fraud 
-in bringing about 1 Ga. execution of “the 
sale. deed which they witnessed. NO evi- 
dence of any.. fraud -on their part was 
‘given at the trial, and the second plaintiff 
stated he could- not say wherein the fraud 
consisted, as he.had been told it was a secret. 
Ih these circumstances their Lordships 
have no hesitation in holding that- this 
“also was a - collusive suit, and that the 
' -conduct of the fourth and fifth defendants 
affords. ample corroboration of the other 
“evidence that this sale was effected for 
necessary family purposes. They are, 
therefore, cf opinion that ihe appeal should 
. be allowed, the decree of the High Court 
reversed, and the decree of the Subordinate 
Judge restored, and they will bumbly 
advise His Majesty accordingly. The plain- 
tiffs- respondents will pay the appellants’ 
costs both here and in the High Court.: | 
TUN, e Appeal allowed, 


LL. Wilson & Co. 
| Solicitors for the Respondents—Hy. SDL 


. Polak & Co... 
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"Solicitors for the Appellants — ~ Messrs. P, Walah, for the Appe:lant. 
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PRIVY COUNCIL `. 
Appeal froni the Peshawar Tudiciel 
Commissioner’s Çourt `. ` 
December 13, 1933, 
LORD THANKERTON, Lorn” ALNE3S” “AND SIR 
LANCELOT SANDERSON: 7 
NAwAB Major AKBAR. KHAN. 
MUHAMMAD—Apprtta: T 
- $l gersus 
Tan COURT or WARDS AND OTHERS 
—RRSPONDENTS 

Punjab Land Revenue Act (XVIII of 1887), 98 18 
(b), 14. 15—Punjab Alienation of Land Act (XIII of 
190, s 8 (2)— Revenue Circular No 89, s 19 (viii)— 
Sanction for sale of agriculiural land in the, -poasea- 
sion of Court. of Wards—Iixecution of sale deed— 
Review of Revenue Commissioners order granting 
sanction— Cancellation of sale— Review, application 
‘Jor, and order— Competency of, 

- In respect ofan offer, to purchase certain agri- 
cultural land forming: part of an estate under the 
management of the'Court of Wards, made -by'A,a 
‘non-agriculturist and a money lender, the Deputy 
Commissioner wrote to the Revenue Commissioner 
recommending the proposed sale and asking for his 
sanction unders ly (viii) of Revenue Circular No. 
31, and also under Netification No.4402, cl 13° This 
latter sanction was required from the Revenue Com- 
missioner in his capacity of ours cf Wards. The 
Revenue Commissioner wrote to the Deputy Com- 
missioner on January :7, 1929, sanctioning the rale 
and on January 14, 1929, the latter made an order 
sanctioning the sala by registered_ sale deed -and 
the sale deed was executed and registered. B who 
allegea that he hada right-of pre-emption ‘in res- 
‘pectof thelands appealed . against the orders of 
January 7, and January 14 on the ground of in- 
‘sulficient notice but the Revente ‚Commissioner dig- 
thissed the 'appeal on May 2, 1989," On July 2>, 
1929, B applied for review of the Revenue Com- 
missioner's orders dated . January. 7, and May 2, 
The Revenue Commissioner reviewed the order 
‘and cancelled the sale on February :3,-1930.°B 
“contended that this order of tLe- Revenue Oommis- 
sioner was not competent on: the ground that. the 
order of May ”,.1#29, waa a review of the Revenue 
Commissioner's order of January ‘7, 1629 - and | ‘that 
any further review was incompetent: - 

Held,that this contentiou proceeded onan erroneous 
view of the Revenue Commissioner's sanction to: the 
sale given on January 7, 1929 and that the right 
of appeal or review under the Land Revehue- Act 
‘only affected the order made by the Deputy Com- 
“missioner ‘on January’ 14, 19:9, after he had 
obtained the permission of the Revenue Commis- 
sioner giving his rauction to thesale under s. 3⁄2) 
of the Alienation of Land Act, and ‘that b's ap- 
plication for review “dated ‘July. 25, 1924 and the 
‘order made thereon dated February 23, 1131, were 


wiht 


. perfectly competent and that although the applica- 


tion was made more than ninety days ‘after the date 
‘of the order of which review was sought, it must 
be assumed that the Revenue Commissioner, before 
entertaining it, was satisfied that there was sufficient 
cause for the delay ‘ 


Messrs. L. DeGruyther,. XK, 0. and : wW 3 
Mr. J. M. Parikh, for the Respon dente. 
Lord Thankerton.—In. the present suit 

the appellant claims pre- émption of certain 


1934 
agricultural land, which forms part of the 


estate.of Khan Fateh Muhammad Khan 
of-Mardan, which, has been. under the 


. management of the Court of Wards since 


1927. The: appeal is taken. from the, dec- 
ree of the - Court of the Judicial. Commis- 
sioner; North-West Frontier Province, dated 
January 13; 1931, affirming a decree of the 
District J udge, Peshawar, dated April 
ae 1930, which dismissed the appellant's 
Bult. ` 

“The appellant’s claim of pre-emption was 
-based on a registered sale-deed of the lands 


“Tn suit dated “January 15, 1929, éxecuted by 
“the Manager, Court of Wards of the estate 


of Fateh Muhammed Khan, in favour: of 
the second and third respondents as vendees, 
who, along with. the first resporident, were 
impléaded- as défendants in thesuit. The 
appellant claimed to have a right, -of pre- 
emption on the grounds stated in the plaint. 


- On tehalf of thè Court of Wards it was 


m 


stated in reply to the plaint. that the sale 
had” ‘Been ‘cancelled. by the Revenue Com- 
missioner, and cn April 1, T930 a prelimi- 
Dary issue was settled by the District Judge, 
viz., “Tn view of the cancellation of the 
gale by... the-Revenue Commissioner, can 
‘the: suit still lie?” Both the lower Courts 
‘have held that the cancellation was valid 


` Bnd: ‘effective and that ‘the Buit does :not 


Je. 7 5 
“The Sily; isstie -in tha. abpeal is whe- 
iie the lower" Courts: “were right in s0 


< finding. 


“The offer. “to “passage the lands: 


suit was made tothe Court of. W.ards ty 


` the setond respondent, who is’a non-ag- 


_, lid sale. 
: Wards Act (Act II of 1908), s. 4 (1), as ap- 


-by ‘a Deputy, Commissioner.” 


~ “yieulturist and a motey lender, end certain 


statutory sanctions were necessary to a va- 
Under the Punjab’ Court of 


plied to. the North-West Frontier Province 
by Regulation -V ‘of 1904, s. 2; the Reve- 
nue Commissioner is the Court of Wards 
for ‘the Province. By a Rule (Notification 
No. 1708, r. 13), made under 8. 54 of ihe 
Court of Wards Act, no portion, of the 
beneficial ihterest of the ward is to be 
alienated without the sanction of the Court 
of Wards. In the second place, under s. 3 
(2) of the Punjab Alienation of Land Act 
(Act XIII of 1900), ‘which applies to the 


North-West Frontier Province, the proposed - 


alienation of land-could not Make effect as’ 
‘such unless and until sanction is given thereto 
Lastly, under 
8. 9 (viti) of Revenue Circular No. 39, dated 
September 12, 1912, no -Deputy Commis- 
sioner is to give his sanetion to an aliena- 
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tion toa money-lender on his own “guthorts 
ty; but is to send the file to the Revenue 
Commissioner and ‘ ‘ask his permission to 
give sanction.” Thisis-clearly a matter of 
Departmental administration, i 

On December 30, 1923; the Deputy Oom- 
missioner, Peshawar, -wrote to the Revenue 
Commissioner, North-West Frontier Pro- 
vince, Peshawar, recommending the pro- 
posed sale to the “second respondent and 
asking for his sanction, to the sale under 


-8.19 (viii) of Revenue Circular ‘No. 39, 


and also under Notification No. 1708 cl. 13. 

This Jatter sanction was required from the 
Revenue Commissioner. in his capacity. as 
Court of Wards. It will be noted that the 

third respondent,- though included ..in. the 

sale deed asa vendee, was not mentioned 
in that letter, but no point has been made ` 
in respect of that fact. 

On January 7, 1929. the Bye Com- 
missioner- wrote to the -Deputy Commis- 
sioner sanctioning the sale, and on Jan- 
umy 14, 1929 the Deputy Commissioner 
made an order sanctioning the sale by re- 
gistered sale-deed, :On January 15, 1929 
the sale-deed was executed and registered. 
The present appellant appealed against the 
orders dated January 14, 1929 and Janu- 
ary 7, 1929 sanctioning the sale by are- 
gistered deed dated January 15; 1929, in 
respect of the lands in, suit, and claimed 
“reversal of the above ‘order by . sanction- 
ing afresh sale, in favour of the appel- 
lant,” on the ground “of insufficient 
notification. ‘By order ‘dated’ May'-2, 1929, 
the Revenue Commissioner, found that’ the 
sale was sufficiently notified | and. ‘dismis- 
sed the appeal. 

On July 25, 1929, the present appellant 
presented an application for review of the 
Revenue Commissioner’s orders dated Jan- 
uary 7, 1929 and May 2, 1929. The relief 
asked for was that “the orders dated May 2 
1929, and January 7, 1929, according sanction 
to this sale may kindly be reviewed and the 
sanction to the sale be withdrawn and 
the land te ordered to be sold to the pe- 
tiliocer or another agriculturist.™ Atthe 
same time a similar application was pre- 
sented by Sarfaraz Khan, brother of the 
ward, and the two applications were heard 
and disposed of together by the Revenue 
Commissioner, who, by order dated Febru- 
ary 23, 1930, ‘reviewed the order of: ‘May 
2, 1929, and January 7, 1929, and. cancelled 
thesale. 

The appellant had: inetituted the present 
suit on January 13, 1930, some weeks be. 
fore the issue of the Revenue Oommi 


Me 
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sioner's order of February 23, 1930; Sarfaraz - 
Khan, had also instituted a similar suit, 
which was” dealt with along with ihe 
present suié and in which similar decrees 
were pronounced but Sarfaraz Khan -has 
not::appealed from the décree, of the court 
ofsthe. Judicial Commissioner ` 

The appellant challenged “the validity 
of-the -Revenue ,Commissioner’s order: of 
February 23, 1930, on two grounds. His 
first:-contention was that the land in suit 
was -within the limits. of Mardan notified 
area, and that the Notifieation of January 
8,- 1925, exempting municipalities in ‘the 
North-West ‘Frontier. Province from the 
operation. of the provisions of the Punjab 
Alienation of Land Act, 1900, applied’ to 
the said- notified ‘area, ‘with the consequ- 
ence that the ‘Revenue Commissioner had’ 
no: jurisdiction ‘under that ‘Act to make : 
‘either the. order of May 2, 1929, or’ the’ 
order: of February 23,1930. Their “Tord: 
ehips-have,-no difficulty in rejeéting this 
contention . for the ieasons ‘stated by, the ` 
Court- ofthe Judicial Commissicner. ` 

-The second contention of thé’ appellant : 
which has been stated for the first time 
‘at: the-hearing- before this Board challeng- 
ed:.the competency of the order of Feb- 
ruary. 23, 1930, on the ground. that the order” 
of -May: 2, 1929, was a review by the Re- - 
venue Commissioner of the Reyentie Com- ` 
missioner’s order of January 7, 1929 and“ 
that ‘any further review was incompetent. 


“In their Lordships; opinion, 
fention proceeds on an erroneous view of 
the order of January 7, 1929. and May. 
2; 1929. -In the first place, ‘it seems clear 
that z any question of appeal or. review arises 
only in’ respect of proceedings under the 
alienation of Land Act, and not in respect 
of ihe Revenue Commissioner's sanction 
as Court ‘of Wards. The. provisions of 
the. Punjab Land Revenue Act (Act XVII 
of. 1887)’ as to appeal and review are 
made applicable to proceedings of .Reve- 
nue officers under the Alienation of Land 
Act by s. 19 of the latter Act. 
Under s: 13 (b) of the Land Revenue 
Act an appeal will lie from the order. of 
the: Deputy Collector to the Revenue Com- 
missioner within the ‘time prescribed by 
s. 14. ‘The’ power of review is. -conferred: 
by s. 15, which so far as material pro- 
vides as follows: — 

15—(1) A Revenue officer may, either of his own 
motion or on the application of any party interested 
review and on so reviewing modify reverse ‘or 
confirm any order passed by himself or any of his 
predec:ssors in office; 


ee 
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Provided as follows:= . 

(b) An application for review of. an ada shall. “née 
be entertained unlesSit ig made within binety days | Hi 
from thé passing of thé order or unless'the applicant: + 
gatisães the Revénue officer thet hè’ had sufficient © 
cause for not making the application within that,- 
period. 

The- appellant maintained that. the Re- l 
venue: -Commissioner's ordér.of May 2, 1929,” 
reviewed the order of his predecessor "dated: ; 
January 7, 1929, and that théreby the’ 
power .of review was exhausted so: that‘ 
it was incompetent .for ihe Revenue Com 
missioner to, review these. orders of his. 
two predecessors by his order of Febtuary. i 
23,.1930. E 

As already . “indicated, this” contention ` 
proceeds on, an erroneous view. of the Re:' 
‘venue Commissioner's sanction to.the sale 
given. on January 7, 1929. This sanction 
was. two-fold. 

In the first placa,’ it gave the: statutory” f 
sanction hy..the Court. of, Wards under. 
Notification No. 1708,. el. 13,. Tn the .se-- 
cond. place it gave. the Revenue’ Conimis-* 
sioner’s. administrative. “permission: "under" 
8. 19 (viii) of Revenue Circular No. 39: 
tothe Deputy, -Commissioner . to give, his 
statutory sanction to. “the éale under 8. 3, 
(2) of the Alienation of Land Act: THS, 
right of appeal or. review under be” Land 
Revenue Act only, affecte’ the. me made 
by. the Deputy Commissiäner ` Jan 
uary, 14, 1929—after he had- “obtained” the 
permission ‘of the Revenue ‘Com missioner’ i 
—giving his sanction.to the sale‘ “under | 
s. 3. (2) of the Alienation, ‘of Wand Act= 
Quite correctly the. applic .tion‘of the pre- 
sent appellant on which the Revenue ‘Com: 
missioner's order of May 2, 1929, Was made 
took the form of an appeal against the 
Deputy Commissioner's order of Jantary 
14, 1929, though he, also included the order 
of January 7, 1929. ; 


In that view, the - teat appellant’s | ape 
plication for review.dated July 25,,1929, 
and the order made thereon dated. Feb- 
ruary 23, 1930, were perfectly , competent: 
Although the application was made more 
than ninety: days. after the date of the 
order’ of which. review ‘was sought it must 
be’ assumed that the, ‘Revenue Commissioner 
befoře -.entertaihirig it was: satisfied that 
there was sufficient cause -for the- delay: 
Th’ the course ‘of the last-mentioned order- 
the Revenue Commissioner states the posi- 
tion correctly when he states, “Petitioners 
in both cases apply for review of my 
predecessor's order dated May 2 last, dis- 
missing. an appeal presented against the 
order of Deputy Commissioner, “Peshawar 
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sanctioning the sale by registered deed, 
dated. January 14, 1929, of 42 kanals 3 
marlas of agricultural land the property 
of an agriculturist to the respondents — 
non-agriculturists and money lenders. The 
sanction given by the Deputy OCommis-": 
sioner was only accorded on receipt of 
permission from the Revenue Commissioner 
given in his letter ‘dated January 7, 1929, 
and petitioners, therefore, seek a review 
of the order of sanction given by ths 
Revenue Commissioner also.” Their Lord- 
ships would only add that it-may not 
have been technically necessary to seek 
review- of the Revenue Commissioner's 
permission - given under Revenue Cireular 
No. 39. 

` Their Lordships therefore agree with the 
answer ‘given by both: the’ lower Courts 
to the preliniinary issue. They will humbly. 
advise His Majesty that the decree of 

- the court cf the - Judicial Commissioner 
dated January 13 1931; should be affirmed, 
and the appeal’ ‘should be dismissed with 
costs to the respondents who appeared. 

NL Appeal dismissed. 

: Solicitors for the Appellant: — Messrs. 
Stanley Johnson & Allen. 

Solicitors for the Respondents: ~ Messrs. 
T, L. Witson & Co. ; 


——— 


“LAHORE HIGH COURT 
‘Second Civil Appeal No. 2598 of 1927 
A May 11, 1933 
Swap Lat, O; J, AND ABDUL GADIR, J. 
KIDAR NATH-—DEFENDANT - APPELLANT 
+. versus 
SHIV DYAL AND OTABRI—PLAINTI FES — 
-RusponDENTs 


_ | Limitation’ Act (FX of 1908), Sch. I, Arts. 109, 120. 
Swit by one co-sharer against another for share of | 


~ profits: of property in possession of latter—Limitation 

—Article applicable. ` 

- A suit by.one co‘sharer against “pathet co-sharer 
(who, is in. exclusive possession of the joint proper- 
ty) for his share ofthe rents of the joint property 
is: governed not by Art. 109, but ` by Art. 120, 


Limitation Act.: Yerukcla v. Yerukola O), followed. ` 


_ 18.C. A. from the decree of the District 
Judge. Ambala dated July 5; 1927; affirm- 
ing that of the. Senior Subordinate Judge, 
. Bimla, dated December: 10, 1925. 


-Messrs. Mehr Chand Mahajan, D. C. Ralli ~ 
-- and Mohammad : | Amin- Malik; . for: the ii 


- Appellant. 
Mr. Fagir Chand, tee the “Respondents. 
. Shadi: Lal, C.J. The courts below have 
concurred.. in:sholding that : the ‘shop,: of 


+ which the. plaintiffs. claimed to be cos- =v 
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' Limitation Act, 


` dop 

sharers with the defendant, was the pro- 
perty of one Prabhu Mal, a collateral of the 
parties, and that the defendant, who was 
in possession of the prcperty as a co-sharer, 


_is liable to pay to the plaintiffs their share 


of the rent realised by him. -The learned 
District Judge has examined the entire 
evidence having a bearing upon-the ques- 
tion whether. the shop was the “exclusive 
property of Prabhu Mal or belonged jointly 
to him and Baishakhi Mal, the grandfather 
of the defendant, and reached the conclu- 
sion that Prabhu Mal was the sole owner 
thereof. The learned Counsel for the de. 
fendant-appellant seeks to impeach that 
finding, which is, obviously one of fact, on’ 
© the ground’ (hat the. Jearned Judge ‘has 
relied, inter alia, upon evidence which 
being inadmissiole should have “been 
excluded. from consideration; It is, how- 
ever, clear that no such objection was 
raised i in either of the courts below; and 
that if it had been raised, the defect ‘could 
have been easily cured. . There is, -there- 
fore, no adequate ground, for- disturbing in 
second appeal the -finding of fact recorded 
by. the lower Appellate Court. 

The only other question argued on be- 
half of the appellant is that tlie suit -was 
barred by time. Now, it is. conceded’ that 


“if the claim is governed’ by Art. 89 or 


Art. 120 of the first schedule to the Indian 
it is within- limitation. 
The learned: Advocate, however, conténds 
that the suit is governed by Art. 109 which’ 
prescribes a period of three years for a suit 
for the profits of..immoveable property 
belonging to the plaintiff which have been 
wrongfully received by. the . defendant. 

Now, there is abundant, authority for the 


“ proposition that a suit .by one; -co-sharer 


against, another co-sharer (who is’ in ex- 
clusive possession < of the joint property) 


- for his share of the rents of the joint property 
‘ is governed, not by Art. 109, but by Art.-120 


vide inter alia Yerukola v: Yerukola (1) in 
which the whole. of the case law on the 
subject is exhaustively discussed. The suit 
has, therefore, been rightly held to be with- 
in limitation. 

The appellant having failed on both the 
points raised before us, his appeal must be: 
dismissed with costs. . 

Abdul Qadir, J.—I agree. 

v. , Appeal ‘dismissed. 

w N Ind. Cas, 177; 45 M648: ALR 1992 Mad.. 


$ 150; (1922) M W N 815: 30 ML T2795 42 ML J 507; | 


5 L W 595. 
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OUDH CHIEF COURT 
Second Civil Appeal No 274 of 1932 
i December 12, 1933 
: Srivastava AND Sulma, JJ. 
RAM RUP AND anoTseR—DEFENDANtS — 
7 APPELLANTS 
i : VETSUS 
. MANAGER, COURT or WARDS - 
` Puainrive - RESPONDENT 
Morigage—Suit for foreclosure—Injunction pro- 
hibiting mortgagor from transfer during pendency of 
suit—Mortgagor executing perpetual lease—Decree in 
mortgage’ surt- -Suit for possession of leased lands— 
Jurisdiction of Civil Court—Civil Procedure Code 
{Act V of 1908), ss 47, 100—Pilea of bar unders 47 
Whether canbe raised for first time in second 
appeal, a 
‘The mortgagee of an estate filed a suit for 
foreclosure on the basis of his mortgage and obtained 
an injunction from the court prohibiting the 
mortgagor from transferring the mortgaged property. 
During’ the pendency of the suit the mortgagor 
executed a permanent lease of part of the lands in 
favour of the defendants’ father. A foreclosure 
decree was passed in favour of the mortgagee who 
obtained :possessicn of all the mortgaged property 
except the leased lands, The mortgagee then filed 
a suit for the possession of the leased lands and 
mesne profitson the, ground that the perpetual 
-lesse was unlawful, void and ineffectual against the 
plaintiff, having been executed in contravention of 
the injunction and during pendency of the mortgage 
suit: s ~ 
. Held, that the plaintiff was no party to the lease 
and uo relationship of landlord and tenant came 
into existence between him and the defendants so as 
to make it necessary for thé plaintiff to eject the 
defendants through the Revenue Courts, that the 
position ‘of the deferidanis as against the plaintiff 
was merely that of trespassers and that the relief 
for : possession could bë granted by the Civil Court 
Amina Bibi v. Saujid Yusuf © (4) and Nageehar 
Tewari-v. Gudar Singh (4), relied on, Sher Khan v 
Debi Prasad (1), Nisar Hussain v. Sunisr Lal (2) 
and Aziz Fatima v.: Makund Lal (3, cistinguish- 


ed. r 
- Held, also, that a plea that the suit was barred by 
8, 47, Civil Procedure Code, cou'd nct be raised fo, 
the first time in second appeal. : 
S.C. A, against an order of First Subordi- 
nate Judge, Bahraich dated July £0, 1932. 
Mr. R. B. Lal, for the Appellants. 
Mr. H. K. Ghose, The Assistant Govern. 
ment Advocate,-for the Respondent. 
Judgment.—This is a defendants’ appeal 
against’ the devision dated July 30, 1932 
of the first Subordinate Judge of Bahraich 
reversing the decision dated February 16, 
1932, of the Munsif of that place. 
‘The facts of the case are as follows :— 
The jfaluqdars of Gandara mortgaged 
their estate, including village Jarwal 
mohal, Ambhapur to the talugdar of 
Bulrampur, On January 20, 1916, the 
mortgagee brought a suit for foreclosure 
on-the basis of his mortgages, On the 
same- date he obtained an injunction from 


fai a 
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the Court prohibiting the mortgagors 
from transferring the mortgaged property. . 
During the pendency of the mortgage 
suit, the mortgagors on July 8, 1920, 
executed a permanent lease of the lands 
in suif, situated in village Jarwal, mohal 
Ambhapur in favour of -the defendant's 
father. In 1922 a foreclosure decree was 
passed in favour of the mortgagee, who 
obtained possession of all the mortgaged 
property except the lands in suit. The 
suit which has given rise to this appeal 
was filed by the Special Manager, Court 
of Wards, Bulrampur estate, on August 
11, 1931, for possession of the lands in 
suit and mésne profits on the ground that’ 
the perpetual Jease dated July 8, 1920, 
was unlawful, void.:and ineffectual as 
against the plaintiff, inasmuch as it had 
been executed in contravention of the in- 
junction issued by the Court and during 
the pendency of the: mortgage suit. . 
The trial”court held that the lease was 
invalid under s. 52 of the Transfer of 
Property Act, as it was granted during 
the active. prosecution of a contentious 
suit. It was, however, of opinion, that 
the suit was barred by limitation under 
Art. 91, Sch..I, of the Indian Limitation 
Act. On appeal the lower Appellate 
Court held that Art. 91 of the Indian 
Limitation Act, had no application to the 
case, as the plaintiff was not a party, 
to the lease and did not need to have it 
set aside, < | 
The main contention urged before us is” 
that the suit was not cognizable by the 
Civil Court.’ This is. a new plea which 
was not raised in either of the Courts 
below. However. as it relates to a point 
of - jurisdiction we ‘have entertained it 
and heard ‘arguments of the parties in 
respect of it. The ‘appellants’ learned 
Counsel has relied strongly on certain 
decisions of” the Allahabad . High „Court 
passed with reference to the provisions 
of the Agra‘Tenancy: Act. At the ‘outset 
we would wish to point out that s: 202 of 
the Agra Tenancy Act II ot 1901, contain- 
ed a provision which! has no parallel in 
the Oudh Rent Act. | This -section provid- 
ed that if in any suit relating to. an 
agricultural ‘holding instituted in a Civil 
Court, the defendant pleads that he holds 
such land as a tenant of the plaintiff, 
or ofa person in possession holding from 
the plaintiff, the Civil Court shall, by 
order in writing require the defendant to 
institute within three months a suit in 
the Revenue Court for the’ determination : 


ae 
of stich question.” ~ This section corr esponds 
with some slight modifications to s. 273 


of ‘tha ' Agra .Tenanéy. Act III of 1926. 


This it will be clear ihat the decisions 
of ihe Allahabad High Court in so far as 
they -preceed on the “basis of these special 


provisions of the Agra Tenancy Act, 
a afford any guidance for cases in 
Oud 


Reliance has been placed by ihe appel- 
lants on Sher Khan v. Debi Prasad (1) 
Nisar Hussain v. Sundar Lal (2) and 
Aziz Fatima v. Makund Lal (3). 

- In the first of these cases, when a suit 
was iostituted.in a Civil ‘Cours to get 
rid of a perpetual lease, the defendants 
lessees claimeil the benefit of s. 202 of 
the Tenancy Act and were accordingly 
directed to institute .a suit in the Revenue 
Court. When a suit was instituted in the 
Revenue Court; the existence of the tenancy 
was. admitted.’ Under these circumstances, 
when the case came again before the 
Civil Court’ it was held that the proper 
remedy of the. plaintiff was by way of a 
suit for ejectment under the Tenancy Act, 
and that the jurisdiction of the Givil 
Courts,was barred by s: 167 of the Tenancy 
Act, which is analogous to s. 108-of the 
Oudh Rent. Act. .: 

Jn the second case the defendant lessee 
pleaded that ‘he wasa tenant of the 
plaintiff, and the High Court. having held 
that the suit:related to an agricultural: 
holding, it was.remarked that 


“it follows that’ it was incumbent on the court 
below to proceed -according’ to s, 202." 
the 


The. third case was one. under’ 
'Tenaney Act IE of 1926. The judgment 
shows that the; defendant'in that case did 
not claim’ to hold to. the terms of the lease 
which, was for: ‘twenty years, but accepted 
his: position as a statutory tenant. Under 
the circumstances it-was’ held that he 
could ' be ejectéd only under the provisions’ 
of ‘the Agra Tenancy Act.’ 

In: all these cases; therefore the tenancy 
was either acknowledged or conceded, and 
their determination was governed by the 


provisions: of s. 202 of the old Agra Tenancy. 


Act, or s. 273 of the present “Act. So 
they ae distinguishable from the present 
case. 

The decision of a Bench of the Allahabad 


a) ee ae Cas. 553; 37 A 254, B A L J 


(2). 104 Ind Oes. 299; ki A LJ105; LR8 A 64 
Rev.; A LR 1927 All. 607 

(3) 139 Ind. Cas. 166; (1932) A LJ 572; AIR 
193: All. 480. Ind. Rul (1932) All, 641; 16 R D £97; 
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High Court in Amina Bibi v. Saiyid Yusuf 
(4) which has been relied on by the 
plaintiff responcent, is more in point. In 
this case a lease was granted for’ the 
purpose of collection of ‘rent and zemindart 
dues, and was not, therefore, a lease for 
agricultural purposes within the meaning 
of s. 202 of the Agra Tenancy. Act.: The 
validity of the lease was questioned on. 
the ground of unsoundness of mind of the 
lessor, and fraud. It was held that as 
the lease was void, the position’ of the 
lessee was that of a trespasser, and he 
was liable to ejectmeént by the Oivil 
Court, 

The present . case is also on all eign 
with the decision of the -Hon'ble Chief 
Judge sitting as a Single Judge: in 
Negeshar Tewari v. Gudar Singh (5). 

The plaintiff was no party to the obese 
If the lease was ineffectual against - him 
it is impossible to say, in the circumst- 


_ances of the. present case that any rela- 


tionship of landlord and tenant has come 
into existence between him and , the- dé-- 
fendants so as to make it necessary 
for the plaintif to eject the . defendants 
through the Revenue Courts.. The posi- 
tion’ of the “defendants as against the 
plaintiff is merely that of trespassers, ‘and 
the relief for possession can be - granted’ 
by-the Civil Court. We accordingly over- 
rule this contention. $ 
The learned Counsel for the BATA 
also wanted to argue. that the suit ‘was- 
batred by s. 47 of the Oode of Civil 
Procedure. This is also a new plea ‘which 
was not raised either in the pleadings or 
in either of the Lower Courts, and we 
must refuse to entertuin it at this stage. 
Lastly, it was faintly contended that the 
suit was barred by Art. 91 of the Indian 
Limitation Act, We are in entire.agree- 
ment with the decision of the lower -Ap- 
pellate Court on this point, and are of 
opinion that the plea has no substance, 
The result, therefore, is that the appeal. 


fails, and is ‘dismissed with -costs, 


N. Appeal dismissed. 

(4) 70 Ind Oas 968; 44 A748; 20 ALJ 731; AT 

R 1932 All 449; 4 U P l R(A) 209. `. | 
(5) 103 Ind. Cas 474,40 W N 660. 


` OUDH CHIEF COURT f 
Criminal Appeal No. 392 of 1933 
January 3, 1934 . i: 
NANAVUTTY, J: NG 
HADI aE oo 


: EMPEROR—Coupiatwan't—Rusronpanr, 


-Griminal Procedure Qode (Act V of 1898), sa 297, 
Wai Kog 
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98— Judge expressing his ” personal opinion as to 
evidence— Observation that jury is not bound by hia 
personal opinion—Misdirection, if constituted- Ques- 
ar of law léft to yury for decision—Legaliry 
o 

Where in tbe charge, to the jury, although thè 
Judge had given: emphasis to his. personal opinion as 
to the evidence, he rectified his mistake by observ- 
ing- that, if he had expressed his opinion about any 
, Piece of: evidence, the jury were not bound to accept 

| “it “and that they weré to consider the evidence and 
to form their own opinion’: 

Held, that ‘these observations must have remored 
any wrong. impression that might have been left in 
the mind of the’Jury, by the personal opinions 
expresséd by him and that the charge could not in 
aby way prejudice the accused in their defence. 

Under 8,226, Oriminal Procedure Code, it is the 
duty of the Judge to decide all questions of law 
arising in the course of the trial, The Jud'ge will 
be in error if he leaves a question. of law to be 
decided by the j jury. 

Or. A. against an- order of the Sessions 
Judge, Lucknow, dated August 15, 1933. 

Mr..H. K. Ghose, . Assistant Government 
Advocate, for the Grown. 

Order. — For judgment in this appeal 

gee my judgment of to-day’s date passed 


in Criminal Appeal No. 409 of 1933. 


dudgment.—These are four connected. 


appeals filed by Hadi Husain, Chhotey 
‘Singh, Panchan and Jagan against a 
judgment of the learned Sessions Judge of 
Lucknow in Sessions trial No. 31 of 1933 de- 
cided on August 15, 1933, convicting Jagan 
and Pancham- of’ an offence under s. 395, 


Indian Penal Code, read with s. 393, Indian. 


Penal Code and s. 75, Indian Penal Code 
and convicting Hadi Husain and Obhotey 
Singh of an offence under s. 2:95, Indian 
Penal Code, read with s. 398, Indian Penal 
.. Code and sentencing them to various terms 
of rigorous imprisonment. 


The trial in the Court of Session was. 


with the aid. of jurors,- and, therefore, 
“ander s. 418 of the Code. “ot Criminal 


Procedure -no appeal can lie except on a. 


matter of law only. 

- The appellants were Gek of: an 
ditence under s. 395, Indian Penal Code, 
read with s. 398, Indian Penal Code and 
in respect. of, the charge under 6. 
Indian Pénal Code, the learned Sessions 


5 files in his. charge to the jury made the 


, dollowing observation :— 
“The charge’ of an offence punishable sien 5.338 
` “of the Indian Penal Code, does not appear to be 
“proved; because there is no definite evidence to 
show-thațany of the accused carried a deadly wea- 
pon atthe time of thé dacoity.” 

‘That being the opinion of the learned 
‘Sessions Judge he ought to have directed 
the jury to ‘return a verdict of not guilty 
in respect of the offence under s, 398, 


Indian, “Penal Code rad only asked them 
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to give their verdict in respect of the 
offence under s. 395, Indian Penal Code. 
Section 298 of the: Code of Criminal 
Procedure clearly lays’ down that it is the 
duty of the Judge to decide all questions 
of law arising in the course of the trial. 
The learned “Sessions Judge was, ‘.there- 
fore, in error- when in connection with 
this matter he- observed in his charge to 
the jury as follows :— 
: “That however isa matter for on to decide.” 
The learned Assistant Government Advo- 
cate has not been able to point out to me 
any evidence on the record to justify the 
conviction of the. appellants of an offence 
under s, 398, Indian Penal Code. The con- 
viction of these four appellants for an 
offence under s. 398, Indian Penal Code, is 
therefore clearly illegal and must be set 
aside. 

As regards the alleged miédirections and 


.non-directions in the charge to the. jury 


which were pointed out by the learned 
Counsel on behalf of Pancham, 1 am of 
opinion that there has been no, misdirection 
or non-direction so as to prejudice any of 
the accused in his, defence on the merits: 
It is true that here and there the. learned 
Sessions Judge has been indiscreet enough 
to give emphasis to his. personal opinion as 
to the evidence of.the approver and the 
weight to be. attached to the evidence of 
identification. He has however rectified 
his own mistake, by. making the following, 
observation at the end of his charge..to the 
jury :— 

"if I have expressed my épinion about any piece 
of evidence in the case you are not bound to accept 
it You have to consider all the evidence which has 
been produced and to form your opinion as to ita 
value as against each of the accused and to return’; 
your verdict accordingly. If you find that the case ;, 
against any of the accused is doubtful, it is the 
accused who is entitled to the benefit of the dotibt.” 


These observations of the learned’: ele hie "2, 
must no doubt have removed ‘any, - wrong, - 
impression that may have been left on the ` 
mind of the jury. by the personal opinions P 
expressed .by the learned Judge’ as re- ' 
gards the testimony uf the approver and the \ 
evidence of identification. In -my Opinion 
the charge to the jury as framed by the 
learned Sessions Judge was an eminently 
fair one end has not in any way prejudiced , 
the accused i in their defence. . 


[Note.—The rest of this judgment is jot material 
for the purposes of this report—(Hd)] 


DN. | “Order accordingly, : 
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_ PATNA HIGH COURT 
Criminal Reference No. 95 of 1932 
January 2°,.°1933 
MACPHERSON AND AGARWALA, dd. 
DEONARAIN SINGH AND OTHERS 
PETITIONERS 
Versus 
EMPEROR— Opposites Parry. 
Criminal Procedure Code (Act V of 1898), as. 190 (1), 
192-(1,—Distinetion between—‘Case of which he has 
taken cognizance’ in s. 192 (1)— Meaning of. 

In s. 190 (1), Oriminal Procedure Cede, the 
reference is to a Magistrate taking cogniz- 
ance of any offence, whereas s. 192 (1) authorizes 
certain superior Magistrates to transfer any case of 
which they have taken cognizance. The expression 
‘case of which he has taken cognizance’ ins 192 (1) 
means nothing more than the judicial investigation 
into any offence of which he has taken cognizance, 

Where a Sub-Divisional Magistrate having taken 
cognizance of an offence on a charge-sheet submitted 
by the Police has made over toa Subordinate Magis- 
trate the charge sheet andthe accused forwarded by 
the Police in custody or bail, with an order thatthe 
transfer is “for disposal”, he has made over the 
judicial investigation into the offence and not mere- 
ly the judicial investigation into the cffence so 
far as regards the particular accused. 
Golapdy Sheikh v. Queen-Empress (|), Radhabullav 
Roy v. Benode Behari (2), Shukadeva Sahay v. 
Hamid Mian (3), Uma Singh v. Emperor (4) and 
Ajab Lal v. Emperor (5), referred to. 

Ref. made by the Sessions Judge, Patna. 

Messrs. S. P. Varma, Saileswar De and B. 
B. Mukharji, for the Petitioners. 

Messrs. Naqui Imam and Ramanandan 
Prasad, for the Opposite Party, 


. Macpherson, J. The Sessions Judge of 
Patna has referred the case of Deonarain 
Singh and five others who are on their 
trial before Maulvi S. A. Ashraf, Deputy 
Magistrate of Patna, with the recommen- 
dation that the order cf the Sub-Division- 
al Magistrate dated October 3, last, call- 
ing for a supplementary charge-sheet 
against these six persons and one other 
be set aside as being without jurisdic- 
tion 

The Police submitted a charge-sheet in 
which they’ mentioned twenty-two persons. 
Of these nine were sent up on bail andof 
the other thirteen noted as “accused per- 
sons not sent up for trial” six were shown 
as absconders. When the charge-sheet was 
placed before the Sub-Divisional Magistrate 
on September 19, he passed the order: 


“Oharge sheet received against nine accused. To 
a 5. A. Ashraf; Deputy Magistrate for dispo- 
s ” . 


Technically he was probably in error in 
saying that the charge-sheet had only been 
received against nine persons. The case 
came on for hearing before the Deputy 
Magistrate on September 27. Apparently 
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five of the persons: described as absconders 
then appeared -before him and the 
trial was taken up against fourteen per- 
sons in all without any -comment by 
the court, the Crown, or the parties. On 
the same day a petition was filed before 
the Sub-Divisional Magistrate praying that 
a charge-sheet should be called for against 
the remaining seven accused (that is to say, 
the seven whom the Police did; mot propose 
to send for trial) to avoid piecemeal trial. :” 
The Sub-Divisional Magistrate sent it tothe: - 
Deputy Magistrate for necessary orders: 
Apparently owing to something ‘which took 
place in the court of the latter Magistrate, 
a further petition was filed’ before the 
Sub-Divisional Magistrate making the same 
request in view of the fact that the Deputy 
Magistrate “could not dispose of the'matter 
as he was not specially empowered to take 
cognizance of cases.” As a result of con- 
sultation between the two Magistrates the 
Deputy Magistrate examined the diaries 
and on October 1, gave it as his opinion 
that a charge-sheet might be called for in 
respect of those persons but guarded him- 
self against a definite recommendation leav- 
ing the matter for decision for the Sub- 
Divisional Magistrate. On October 3, the 
Sub-Divisional Magistrate called for a __ 
charge-sheet and when it was receivéd 
made a transfer to the same Deputy Magis- 
rate for favour of disposal. The two trials 
proceeded, to the stage of defence in the 
former case which was reached on Novem- 
ber 11, and in the latter case to’ Nos 
vember 21, on which the case was postpon- 
ed for argument and orders to December 
13, prior to which the present reference had . 
been made. Itisa pity ‘that the first case 
was not at once disposed of. 

The learned Sessions Judge finding that 
the case of the petitioners isnot distinguish- 
able on principle from the line of authori- 
ties beginning with Golapdy Sheikh v. Queen- 
Empress (1)submits that the order of Octo- 
ber 3, is without jurisdiction and recom- 
mends that it be set aside. Mr. S. P. 
Varma relies upon the case referred to in 
Radhabullav Roy v. Benode Behari (2) and 
several other decisions of the Oaleutta High 
Court and also upon Shukadeva Sahuy v. 
Hamid Mian (8). As to the last-mentioned | 
case it has recently been dissentéd from by” 
a Division Bench of this. court ih Uma 

Loe Sy ent. 
(1) 27 O 979; 4 O W N 827. a. 


2) 30 0 449. oe 
(3) lil Ind. Oas. 862; A I R 1928 Pat, 585; “29 Or, L 


J 942; 7 Pat. 561; 10 P LT 14. 
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Singh v. Emperor (4), bufmot on the point 
before us. It isclear that on September 
19, the learned Sub-Divisional Magistrate 
did make over the whole case “for dispo- 
sal” and not merely the case against the 
nine accused, whom the Police-had sent up 
on bail.. Just as the Deputy Magistrate 
began the trial of, the abscondeérs who ap- 
peared before him, they were not actually 
‘gent up by the.Police. nor specifically co- 

.vered by the order. of transfer to him, he 
-was;-in my opinion, entitled to pass such 
orders’as seemed to him fit in respect of 
the seven accused not sent up by the 
Police who were ‘not shown as abscon- 
ders. . PS x, y : 

It is true that in s. 190 (1), Criminal Pro- 
cedure Code, the reference is to a Magis- 
trate taking cognizance of any offence, 
whereas 8.192 (1) authorizes certain supe- 
rior Magistrates to transfer any case of 
which they have taken cognizance. The dif- 

ference in language has ‘given rise to many 

surmises. But the correct view appears 10 
be that “case of which he has taken cog- 

nizance” means nothing more than the ju- 
dicial investigation into any offence of 

which he has taken cognizance. Since 1900 
when the decision in Golapady Sheikh v. 


“~ Queen-Empress (1) was given, there has been 


a cursus curi that’ once the Sub-Divisional 
Magistrate having taken cognizance of an 
offence on a charge-sheet submilted by the 
Police in circumstances like the present, 
has made over to a Subordinate Magistrate 
the charge-sheet and the accused forwarded 
by the Police in custody or bail, with an 
order that the transfer is “for disposal”, 
he has made: over the judicial investiga- 
tion into the offence and not merely the 
judicial investigation into the offence so 
far as regards the particular accused. At 
one time the Sub-Divisional Magistrate or 
Joint Magistrate made a distinction between 
making over a case “for disposal” and 
making it over “for hearing,” it being 
understood that in the latter case he did aot 
purport to make over the whole case. With 
regard to this practice, Henderson, J., in 
Ajab Lal v. Emperor (5) at p. 789%, said 

“Whether such a transfer is made is a question of 
fact. depending. on the, intention of ‘the officer 
making the.order, which intention must be gathered 
fromthe’ order-‘itself. _Where no reservation is made 
as in the cases:cited.and inthe case before us, 1 should 
certainly conclude’ that the entire case (in the sense 
above mantioned) had been transferred.” 

(4) 146 Ind Oas. 70; A IR 1933 Pat 242; 12 Pat. 
234; 14 P L T 162; (1933) Cr Oas 714; 6 RP 237; 34 
Or. LS 1198," = 
as {5) 32 O 783; 2 Cr. L J 524,90 WN 810, 
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In the present instance the order itself ap? 
pears to show that the whole case was 
made over. If the whole case was made 
over, the Deputy Magistrate had full seisin 
of it. In my opinion, in such circumstan- 
ces it was not open to the Sub-Divisional 
Magistrate, unless he proceeded under 
8. 528 to.pass any orders with regard to 
the case and in particular to call for a 
charge-sheet against the petitioners. Mani- 
festly he did not act under s. 528, In these 
circumstances, I see no reason for failing 
to follow the cursus curiae and I would hold 
that the learned Sub-Divisional Magistrate 
was. not authorized by law to pass the 
order of October 3, which has been refer- 
red tous. I would, therefore accept the re- 
ference and set aside that order. 

The case against the fourteen accused 
who are on their trial, should be disposed 
of without further delay. As svon as he has | 
passed orders in that case, the learned 
Deputy Magistrate should consider whether 
these petitioners and the seventh accused 
who has not surrendered and the absconder 
should be placed on their trial before him. 
If he decides to place them on their trial, 
it is hoped that in view of the time al- 
ready spent over the proceedings the new 
trial will be conducted with all resson- 
able expedition. Let the records be sent 
back forthwith. 

Agarwala, J.—I agree. 

N.-A, Order accordingly. 


__ CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1104 of 1932 
December 6, 1932 

M. ©. Guossz, J. 
S. W. COLBERT- PETITIONER 
Versus 
Mrs. H. COLBERT— Opcosits PARTY, 

Criminal Procedure Code (Act V of 1898), s 488 ~ 
Proceeding for maintenance—Compromise between 
parties—hnforcement of compromise— Whether within 
jurisdiction of Civil Court—Duty of -Magistrate— 
Parties to be relegated to Civil Court. wi; , 

Where in a proceeding for maintenance under s 488, 
Criminal Prococure Code, the parties enter into a 
com promise, the enforcement of the compromise comes 
within the jurisdiction of a Civil Court, and not ofa 
Criminal ( ourt. The Magistrate should relegate the 
parties toa Civil Court for enforcement of the 
compromise and should not incorporate it in his 
order. Sham Singh v. Hakam Devi {1}, applied. 

Mr. Sudhansu Sekhar Mukherji, for the 
Petitioner, 


Judgment.—In this case Mrs. Colbert 
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made a petition against her husband stat- 
ing that he had married her about 16 or 17 
years ago but that lately he had treated 
her badly and neglected to maintain her; 
that he was living with another woman 
for the last 4 years and refused to maintain 
. her; that he earned about Rs, 150 per month 
and she asked fora maintenance of Rs. 50 
a@month. The husband stated in his written 
statement that he married her in 1917 


upon her false representation, but after- ~ 


wards she brought into his house her 
illegitimate children and a married daughter 
with children; and he was asked to maintain 
all of them, and when he refused to do so 
he was turned out. He further stated that 
he was willing to maintain her but not 
her grown-up children; that although he 
was willing to maintain her she refused to 
come to him. The matter was fixed for 
trial ona certain date when the Pleader of 
the husband was absent and in his absence 
a compromise petition was drawn up by 
the Pleader for the complainant to the 
effect that by the intervention of friends 
the husband has agreed to pay Rs. 30 per 
month as maintenance towards the wife. 
The learned Magistrate thereupon ordered 
that the defendant Mr. Uolberit do pay 
Rs. 30 per month as a separate maintenance 
to the wife, Mrs. Colbert. The present Rule 
was issued on two grounds, namely, (1) that 
the order of the Magistrate is bad in law, 
and; (2) that the petitioner not having been 
a consenting party to the compromise, the 
case shovld not have been ‘disposed’ of on 
the basis of the compromise. i 

No one has appeared to oppose the Rule. 
The learned Advocate for the petilioner 
has urged that the petitioner very foolishly 
agreed to the compromise without under- 
standing the trueimpcri of it; that in fact he 
‘did not agree to pay Rs. 30 per month to 
the wife for living separately from him; 
that his proposal was to maintain her if she 
lived with him; and that he is willing to 
maintain her if she lived with him without. the 
grown-up children. ‘Lhe learned Advocate 
quoted a Lahore case Sham Singh v. Hakam 
Devi (1) where it was laid down that where 
in a proceeding for maintenance under 
s. 488 the parties enter into a compromise, 
the enforcement of the compromise comes 
within the jurisdiction of a Civil Court and 
‘nota Criminal Court; and urged that in 
this case the learned Magistrate should 
have relegated the parties to a Civil Court 


(1) 127 Ind Cas. 13; AT R 1930 Lah. 524; Ind. Rul. 
(L130) Lah. $13; 31 Cr. tJ 1179: (1930) Or. Gas. 623, 
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for enforcement of the compromise and 
should not have incorporated it in his order. 
There is no opposition to the Rule. It is 
made absolute and the order passed by the 
learned Magistrate is set aside. - 2 
N. : Rule made absolute: 


nee n we 
ak 


: PATNA HIGHCOURT - a 
Civil Revision Petition No. 441 of.1932 
January 23, 1933 
Jamus, J. ae 
Musammat KUADER KUER AND ANOTHER 
—PETITIONERS ` S 


‘ 


versus ay 
LACHMAN PRASAD SAHU AND OTHERS 
— OPPOSITE PARTY. z 

Civil Procedure Code (Act V of 1908), 0. I,r I— 
Partition suit-—-Deeree ordering payment. of main- 
tenance to two widows—Joint suit for- arredrs of 
maintenance—Maintainability of. 

In a partition suit a decree was passed ordering 
a person to pay maintenance tothe mother of his 


deceased nephew andalso to the widow of his 
deceased nephew : 
Held, that itwas opento the women jointly to 


sue forarrears of maintenance, thatthey need not 
file separate suits and that O. 1, r. 1, Uivil Procedure 
Code, did not apply. 3 

. R. P. from an order of the Second 


- Court Sub-Judge, Patna, dated July 19, 1932. 
Messrs. L. N. Sinha and C. P, Sinha, for 
the Petitioners. 
Mr. Baldera Sahay, 
Party. ; 
Order. In partition Suit No, 520 of 
19.9 in the Patna District there was a 
decree based on the award of arbitrators 
by which Babu Lachman Prasad was to 
pay Rs. 25 monthly to Musammat’ Radha 
Kuer, the mother of Lachman Prasad's 
deceased nephew, and Rs. 25 also to. the 
widow of the nephew. . In 1932 the two 
widows joined in suing Babu Lachman 
Prasad for arrears of maintenance, praying 
at the same time for permission to sue in 
forma pauperis. Their application was 
rejected by the Subordinate Judge of the 
Second Court of Patna on the. ground 
that asthe causes of action were distinct, 
separate'suits should have been instituted, 
The widows pray for revision of-that ordei: 
It is argued-on behalf of the” petitioners 
that a joint suit is*governéd .by the pro- 
visions of O. I, r.l, Civil Procedure Qode, 
and that therefore the” ‘petition should not 
have been--rejected on the ground that the 
application was defective in law, Mr. 
Baldeva Sahay on behalf of the opposite 
party suggests that these separate clainis 
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for maintenance are essentially different 
causes of action, since one claims as the 
‘mother and the other as the widow of Babu 
J anak Prasad: but actually the basis of the 
claims is the decree in the partition suit; 
, and, it does not appear to be necessary to 
go behind that in order to ascertain on 
what grounds that decree may have been 
passed. Order I,r. 1, Civil Procedure Code, 

. provides that: 
_ “All persons may be joined in one suit as plaintifis 
‘in whom any right to relief in respect of or arising 
out of the Same“act or transaction or series of acts 
or transactions is alleged to exist, whether jointly, 
severally crin the alternative where if such persons 


brought separate suits, any common question of law 
or fact would arise.” 


It is open to the court under r. 2, O. I, to 
order separate trials where it appears that 
the joinder of plaintiffs may embarrass or 
delay the trial; but no ground of that nature 
has been taken by the learned Subordinate 
Judge, who has indeed suggested that 
separate suits should be instituted and that 
they should be trated as analogous, that 
is to say, they should be first instituted 
separately and then should be consolidated. 
It does not appear that this application is 
defective in law; the order of the Subordi- 
nale Judge is therefore set aside, and ike 
application under O. XXXIII,.r. 1, is 
remanded to him for disposal onthe merits. 
The petitioners are entitled to their costs 
in this court; hearing fee one gold mohur. 

N. Order set aside. 
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ALLAHABAD HIGH COURT 
Second Civil SERA Nos. 133 and 134 of 
1930 
February 10, 1933 
Moxergi, Acta. O. J., AND Kine, J. 
Sahu MANOHARI SARAN~—Ptaintirr— 
' APPELLANT 


ae, versus 
Sahu SHAMBHU NATH- DEFENDANT— 
; RESPONDENT. 

Agra Tenancy Act (III of 1926), s. 226-- Private 
trust property—Suit Jor profits— Hach Manager to 
be regarded as a proprietor. 

Where private trust property is concerned, for tha 
‘purposes of a suit for profits, each of the managers 
should be regarded as a proprietor. 


8..C. .A. from the decision of the Dis- 
a Judge, Moradabad, dated October 25, 
192% ; 

Mr, S. N. Seth, for the Appellant. 

Mr. P. N. Sapru, for the Respondent. 

Judgment.—These two appeals arise 
out of similar facts and may be decided 
by one: judgment. The appeals-arise out 
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of a suit for profits instituted by a co- 
sharer against the lambardar, It appears 
that the family which consisted of an uncle 
and two nephews, namely, Kishan Lal and 
Nand Lal, nephews, and Behari Lal, uncle, 
each representing one of the three branches 
of the family, separated as a result of an 
award. The award is dated 1897. There 
were three properties, which were described 
as wakf property. One- was handed over 
to one of the parties, namely, to Nand Lal 
Saran, and the other two villages were 
given, one-half each, to the other two part- 
ies, namely, Kishan Lal and Behari Lal. 
Tt wasstated that each was to receive one- 
half of the profitsand apply them himself, 
for purposes of the trust and Behari Lal 
was to be the lambardar. The learned 
District Judge found that this award had 
been acted upon and Behari Lal and after 
his death his son, Shambhu Nath, the 
detendant-respondent, paid to Kishan Lal 
and after him to his son Manohar Saran, 
his half-share of profits. It was only shortly 
before the institution of the suit that 
Shambhu Nath stopped payment to Manohar . 
Saran and this gave rise tothe suit. 

The Assistant Collector decreed the suit 
but the learned Judge dismissed it on the 
ground that the trust property could not 
be divided between the parties and that 
the fact that Manohar Saran’s or his 
ancestor's name was recorded as oneof the 
managers of the Dharamshala did not 
entitle him to bring a suit. There is nothing 
to prove that the Dharamshala was a public 
property. Thetreatment which it received 
at the hands of the arbitrators and at the 
hands of the parties goes to show that it is 
only ‘a private trust. The trust property 
was divided, as is usually done in such 
cases, among the members of the family. 
It is not suggested that Nand Lal renders 
account to anybody. The award clearly 
specified that neither Behari Lal nor 
Kishan Lal were to render accounts to each 
other. 

Weare of opinion that for the purposes 
of the suit for profits each of the managers 
should beregarded as proprietor and there- 
fore Kishan Lal and after him Manohar 
Saran has aright of suitas a co-sharer. In 


‘the result we allow the appeals, set aside the 


decrees of the courts below and restore those 
of the court of first instance. The appel- 
lant will have his costs throughout. 

A. Appeals allowed. 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 1008 of 1932 
June 27, 1933 
ADLISON AND AGHA Harpar, JJ. 
sodhi SADHU SINGH & Sons AND 
OTHERS Derenpanrs—APpELLANts 
i 4 Versus 
DAL CHAND TULSI RAM AND ANOTHER— 
Pusintiers - RESPONDENTS 

Civil Procedure Code (Act V of 1908), O X,r 4- 
Non-appearance of party in spite of warnings at 
several adjournments— Neither Pleader nor agent 
undertaking to answer questions—Disposal under 

X, r. b— Whether justified—Interest—Hundis— 
Rate of interest not mentioned — Interest to be awarded. 

Where ia spite of warnings at the time of 
each adjournment, the party failed to appear, and 
neither the Pleader nor the agent undertook to 
answer questions, the Court disposed ofthe suit 
under O,X,r 4, of Civil Procedure Oode without 
putting any questions to the Pleader or the agent : 

Held, thatthe Judge's action was proper though 
it was incumbent on him to put questions before 
disposal under O. X,r.4. jp. 912, col. 1.) 

Held, further, that where the rate of interest on the 
hundis was not mentioned, award of l2 per cent 
from the date of the hundi to the date of the suit and 
9 per cent. till realization was excessive and it should 
be reduced to 6 per cent, throughout. |p. 919, col. 2.] 

F.C. A. from the decree of the Senior 
Sub-Judge, Ferozepore, dated March 30, 
1932, 

Messrs. Fakir Chand and Chandar Gupta, 
for the Appellants. 

Messrs. Badri Das ani Shamair Chand, 
for the Respondents. 


Agha Haidar, J.—This appeal arises 
out of a suit brought by the plaintiffs 
against the defendants on the basis of 
two hundis. The trial Judge decreed 
the plaintiffs’ suit and the defendants 
have come up to this court in appeal. 
The facts of the case may be briefly 
stated as follows: On May 14, 1930, 
Sodhi Harnam Singh, defendant No. 1, as 
the managing proprietor of the firm 
known as “Sardar Bahadur Sodhi Sadu 
Singh and Sons” executed a hundi in 
favour of the plaintiff-firm for a sum of 
Rs. 10,000. The hundi was payable after 
180 days. On June 4, 1930, Sodhi Harnam 
‘Singh executed another nundi in favour of 
the plaintiff-firm for a sum of Rs. 10,000. 
This hundi was also payable after 130 days. 
No interest was mentioned in any one of 
these hundis. The plaintiffs alleged that 
asthe defendants did not pay anything at 
alltowards the amount due on the hundis 
although these were presented to them at 
the proper time, they have brought the 
present suit for the recovery of Rs. 21,545-1-3, 
calculating interest on the total sum of 
Rs. 20,000 at the rate of one per cent, 
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per mensem and adding a minor item 
of expense which need not be detailed 
here. 

The defendants filed a document pur- 
porting to be their written statement. In 
this document, which bears the names of 
the four defendents and was filed through 
one Arjan Singh, their general attorney, the 
execution of the hundis is admilted, but the 
defendants denied that there was any 
Stipulation as regards interest and, there- 
fore, they pleaded that the plaintiffs were 
not entitled to anything under that head. 
They further pleaded that during the 
specified period (namely 130 days) a sum 
of Rs. 1,000, had been paid by the defend- 
anis to Tulsi Ram, representing the firm 
of the plaintiffs, that Sodhi Harnam Singh 
went to the shop of the plaintiffs on the 
date fixed in orderto pay up the balance 
ofthe amount due and that this could not 
be done on account of the evasive attitude 
adopted by the plaintiffs. They prayed 
that the plaintiffs’ suit should be dismissed. 
The formal verification of this document, 
is not signed by any one of the defendants 
nor did Arjan Singh sign itin his capacily 
as the general agent of the defendants. It 
is important to note that no specific date is 
given in this document on which the pay-. 
ment of Rs. 16,000, under the two hundis is 
alleged to have been made on behalf of 
the defendants. The written statement 
bears the date November 13, 1931. On this 
date the court in the presence of the 
Counsel for the defendants made an order 
that 


“the parties should appear personally on December 5, 
1931, for their statements being recorded.” 


On December 4, 1931, an application was 
made by Sodhi Harnam Singh through 
Arjan Singh, general agent, and was pre- 
sented tothe court through Mr. Shadi Lal, 
Pleader for the defendants stating that 
Sodhi Harnam Singh would be unable to 
put in his appearance on December 5, 1931, 
for certain private reasons of his own and 
that any date other than December 5, 
might be fixed for recording the statement 
of Sodhi Harnam Singh. This application 
was placed before the courtin the presence 
of the Pleaders for the plaintiffs as well as 
for the defendants and their mukhtar was 
also present. The plaintiffs’ Advocate did 
not raise any objection as to the adjourn-, 
ment and mukhtar of the defendants stated 
that Sodhi Harnam ‘Singh: , would be. 
present’ in court on December 17, 1931. 


“The case was accordingly adjourned to that 


date and it was ordered that the statements 
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of the parties shall be recorded on that 
date. On December 14, 1931, an applica- 
tion was made on behalf of Sodhi Harnam 
Singh, defendant, through Arjan Singh 
and was presented to the céurt by his 
Pleader, Mr. Shadi Lal. 


In this application it was stated that the 
applicant’s Counsel had some urgent 
business, on account of which he shal! not 
be able to appear in the case and thatthe 
hearing may be fixed for a date other than 
December 17 1931. The Pleader for the 
plaintiffs stated that his clients thought 
that Sodhi Harnam Singh would not put 
in appearance cn the next date of the 
hearing and that if Counsel for the defend- 
ants guaranteed that Sodhi Harnam Singh 
would be produced before the court the 
Plaintiffs would have no objection. Counsel 
for the defendants stated in court that 
he had some business on December 17, 
and, therefore, would not be able ‘to con- 
duct the case on behalf of his clients on 
that date, but he undertook to produce his 
client incourt on January 5, 1932, without 
fail. The court ordered that the case 
should be fixed for January 11,1932 and 
that the Counsel forthe defendants should 
produce his client on that date without 
fail so that his statement might be record- 
edon January 11, 1932. An applicatioa 
was put in on behalf of Sodhi Harnam 
Singh stating that the case was fixed for 
January 11, 1932, for recording the state- 
menton Sodhi Harnam Singh, but that 
he was unable to attend the court on 
account of the marriage of his brother. 
No date of the marriage was givenin the 
application, but the court took a lenient 
view and ordered the adjournment of the 
case fixing January 21, 1932, for recording 
the statements of the parties. On January 
21, Sodhi Harnam Singh did not appear 
and his agent filed an application and a 
telegram. The Court ordered that as 
several opportunities had already been 
allowed to the defendant and he has not 
appeared,: proceedings shall be taken 
against him under-O. X,r. 4, Civil Procedure 
Code., if he failed to appear on February 
15, 1932. 


This date was subsequently altered to 
February 16, 1932, asihe earlier date was 
declared a public holiday. On February 16, 
1932, when the case was called for 
hearing the: Court adjourned the hearing 
to March: 7,-1932, asa result of the letter 
‘dated February 14, 1932, which Sodhi 
Harnam Singh addressed to the court. 


eos 
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In making this order the ‘court once 
again made it clear that in case the de- 
fendant did not attendthe court on the 
date fixed, action shall be taken against 
him under the provisions of O. X,Y. 4, 
Civil Procedure Code. The case:...was 
not taken upon March 7, because’ there 
was a talk of a settlement being -arrived 
at between the partiesand therefore March 
lė, 1932, was fixed as the date of the 
next hearing. No settlement was arrived 
at and the pleaders for the parties and 
the agent for the defendant appeared be- 
fore the Court. On March 16, the 
Court made an order that the Counsel 
for the defendant and his general agent 
should be directed to produce all the 
four defendants on March 30, 1932, for 
their statements being recorded, other- 
wise proceedings under O. X, r. 4, Civil Pro- 
cedure Code, shall be taken against 
them. On March 30 193°, Sardar Autar 
Singh defendant No. 3,and Sardar Mahindar 
Singh, defendant No.4, appeared in Court 
and stated they had no knowledge about 
the dealings relating to the hundis in 
suit and that their brother Sodhi Harnam 
Singh had been conducting these affairs 
and they themselves were not in a position 
to say whether the sum of Rs. 16,000 had 
been paid tothe plaintiffs or not. 

It would thus appear that the Senior 
Subordinate Judge had been very ac- 
commodating in adjourning the case 
repeatedly to suit the convenience of the 
defendants. In my judgment the leniency 
was not quite justified because it was 
apparent from the series of the appli- 
cations, to which I have made reference, 
that the defendants had been doing their 
best to avoid being present in Court, as 
repeatedly ordered. In three of the orders at 
least, namely, those dated January 21 1932, 
February 16, 1932, and March 16, 1932, 
the Court clearly pointed out that, unless 
the defendants put in an appearance be- 
fore the Court and gave their statements 
as required by law, action would be 
taken against them under O. ‘X, r. 4 
ivil Procedure Code. 

In appeal ib is argued on behalf of 
the defendants-appellants, that in order 
to justify the action which the Court 
has taken under O. X, r. 4, Civil Procedure 
Code, it was incumbent upon „the lear ed 
Senior Subordinate Judge to put .cny 
question to the Pleader of the party or 
such other person as accompanied the 
Pleader (in this case Arjan Singh, gen- 


, 


eral attorney) and thatit was only when 


1934 GANPAT v. 


the plead_r for the defendants was unable 
to answer the question that the procedure 
contemplated by O. X, r. 4, sub-r. (2), Civil 
Procedure Code, could be adopted. This 
argument is perfectly correct so far as it 
goes, but, having regard to the proceedings 
detailed above and to the repeated orders 
of the Couri, to which reference has 
been made, there cannot be ‘any doubt 
that the Pleader for the defendants and 
Arjan Singh, mukhtar, were not prepared 
to make any statement as regards the 
case set up on behalf of the defendants. 
As already stated, reference to O. X,r. 4 
is contained in the orders bearing the 
dates January:2], 1932, February 16, 1932, 
and March 16, 1932, and Mr. Shadi Lal 
who represented the defendants in the 
lower Court knew exactly what the impli- 
cations of these: references were. The 
inference isobvious that the Pleader did 
not undertake and in all probability was 
not in a position to undertake to answer 
the questions which the Court might have 
put as regards the plea of payment vag- 
uely raised in the written statement. 
In my judgment, having regard to the 
circumstances of the case the trial Judge 
had no alternative left except to pronou- 
nee judgment against the recalcitrant 
defendants Nos.1 and 2. 


A point was taken by Mr. Fakir Chand, 
Counsel for the appellants, that the Court 
was not justified in decreeing the suit 
against Autar Singh, defendant No.3 and 
. Mahinder Singh, defendant No. 4, as they, 
at any rate, had appeared before the Court 
on March 30, 1932. This contention is cor- 
rect, but Mr. Badri Das, the learned 
Counsel for the respondents, made a 
statement in Court that his clients were 
not at all anxious to proceed against 
defendants Nos, 3 and 4. This being so, Autar 
Singh and Mahindar Singh may betaken 
to be no longer parties to the suit against 
whom any relief could be claimed. The 
order of the Senior Subordinate Judge 
therefore against defendants Nos | and 2 
would be maintained to this extent: that 
the suit for the amount due under the 
two hundis would stand decreed. As re- 
gards interest, as already mentioned, no 
interest is stipulated in the hundis and the 
trial Judge had no justification for allowing 
interest at the rate of 12 per cent per an- 
num from the date of the hundis up to 
date of the institution of the suit. The 
trial Judge also allowedinterest from the 
date of the institution of the suit till 
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realization at the rate’ of 9 per cent. per ^ 
annum. In my judgment this rate’ of 
interest, having regard to the nature of 
the suit, is excessive. The plaintiffs shall’ 
be ientitied to interest on Rs. 20,000, 
the amount due under the two hundie, 
at the rate of 6 percent. per annum 
from date of the hundis up to the date of 


‘realization. To this extent only I would 


allow this appeal. Defendants Nos. 3 and 4 
would bear their own costs throughout, 
but the plaintifis-respondents would get 
their costs from defendants Nos. i and 2 both 
in this Court as well as in the trial Court. 
Addison, J.—I concur, 
v. Order ‘accordingly. 


” 


inert 
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Limitation Act (IX of 1908), Sch. I, Art. 185— 
Suit by subsequent mortgagee against mortgagor for 
recovery of possession—Limitation—Sturting point— 
Time, whether runs from date of mortgage or date of 
recovery of possession by mortgagor—Limitation Act 
—Construction —Principles—Dekkhan  Agriculturists 
Relief Act(XVII of 1879), 8 12—-Mortgage--Con- 
sideration—Burden of proof—Admission by mort- 
gagee in mortgage, value of. 

For the purpose of Art. 135, Limitation Act, the 
mortgagor must either have actual possession or an 
unconditional right to recover possession from 
romsbody who hasin factgot it, and unless and 
until he has that right, time does not start to run, 
ip. 920, col. 2 ] nak ae 

Consequently, where possession is outstanding in 
a prior mortgage at the date of a subsequent mort- 
gage, time fora suit for ‘recovery of possession 
against the mortgagor runs against the subsequent 
mortgagee not from the-time of that mortgage but 
from the date when possession-is: recovered by the 
mortgagor. from the prior mortgagee.’ Gokul Prasad 
v. Sukru (lı dissented from, Budha v, Mul Raj (2) 
and Iniar Singh v. Basanta (3, followed. [p. 921, 
col. 1 

In aitia Acts of Limitation courts must 
always remember that the object of the legislature 
is to induce people tobe activein the assertion of 
their rights, and to penalise those who sleep upon 
their rights; and ifit is possible to avoid giving a 
statute of limitation a meaning which has the effect 
of destroying aright to sue before that right has 
effectively arisen, the court -hould doso. [p 
921, col. 1.1 -> 

In the case of persons governed - by the Dekkan 
Agriculturists Relief Act the burden is not upon 
a mortgagee who has admitted receipt of sonsidera- 
sign in the mortgage’ deed to’ prove that the admig- 
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“ sion was false, Under the Act the onus of proof is 
on nobody's shoulders. The court has to find out the 
facta. But the admission is admissible as evidence 
„against the mortgagee even in an inquiry under the 
Dekkhan Agriculturists Relief Act. [pe 922 col. LJ 
Per Rangnekar, J~-A puisne mortgagee is not 
bound to file a suit for possession within 12 
years from the date of the mortgage if the prop- 
erty is not in the possession of the mortgagor 
but in the possession of a third party or a prior mort- 
gagee. [p. 923, col 1] oa ; 
F. C. A. from the decision of the Joint 
First Class Sub-Judge, at Belgaum, in C. S. 
No. 297 of 1924. l 
Messrs. K. H. Kelkar and R. A. Jahagir- 
“dar, for the Appellants. 
Mr. Nilkant Atmaram, for the Respondent. 


Beaumont, C. J.—This is an appeal 
from the decision of the Joint First Class 
Subordinate Judge of Belgaum. The 
plaintifis sued to obtain a declaration 
that the defendant was not entitled to 
redeem the suit property and they also 
sued to recover possession of the property 
as ownérs from the defendant, and for 
certain mesne profits, The plaintiffs’ title 
arises under a document of November 25, 
1908, which is a mortgage by conditional 
sale. The learned Subordinate Judge 
held that the plaintiff's title was barred 
by limitation, and he therefore dismissed 
the suit; but he raised an issue as to 
whether the consideration for the doru- 
ment of November 25, was given,and he held 
that it was, andon that issue he discuss- 
ed the evidence in some detail. The plaint- 
ifisin this court say that they will be 
satisfied by an order for possession, and 
they do not ask for any declaration 
that the defendant is not entitled to 
redeem. 

The first point to consider therefore 
is whether the plaintiffs’; suit is barred 
by limitation; and for the purposes of 
that issue the facts can be shortly stated : 
The suit property originally belonged to 
a man called Shidagauda, who died some 
time in 1897, and was succeeded by his 
widow. In the year 1900 the widow gave 
a possessory mortgage on the said property 
to her brother Parappa. The defendant dis- 
putes that the document was a mortgage, 
but he does not dispute that Parappa got 
possession of the property. In 1907 the 
widow adopted the present defendant, and 
she died soon thereafter. On November 25 
1908, the defendant executed the mortgage 
by conditional sale to which I have re- 
ferred. That document is Ex. 45. It is 
made in favour of one Bhujang who was 
the plaintiffs’ father. It is expressed io 
be a deed of ..conditional sale, and the 
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defendant stated that he had sold to Bhu 
jang for Rs. 2,000 the suit property. Then 
it provides as follows : 

“If I repay you Ks, 2,000 (two thousand) borrowed 
from you on the next day after the expiry of the 
period of five years from today, you should give 
(the land jfto us by executing sale deed in our favour. 

Then it is stated that the property has 
been let to one Malappa for cultivation 
for Rs. 80 for one year, and then the docu- 


ment runs; 

“And hence I have handed over to you the 
said kabuliyat (i e, tenancy agreement)... 
According tothe terms of the said kabuliyat you 


are authorised to recover from him thessid amount 
of rent. Assoon as the period in the said kabuliyat 
expires, you should take the said land in your pos- 
session. I have duly received the said amount of 
two thousand rupeea in cash paid by you.” 

So that the document appears on the 
face of it to be a mortgage by conditional 
sale with immediate possession given to 
the purchaser or mortgagee. In fact 
however, possession was not given, be- 
cause possession was still, in the hands 
of Parappa under the mortgage of 1900. In 
the year 1917 the defendant recovered pos- 
session of the property from Parappa. He 
denies that he paid anything, but whether 
he did so or not is,in my view, immaterial. 
The plaintiffs started this suit on Aug- 
ust 8, 1924, and the question is whether 
time runs against them from November 25, 
1908, the dete of their mortgage, or from 
1917, the date when the mortgagor recover- 
ed possession of the suit property from 
Parappa. 

The question turns, in my opinion, on 
Art. 135, Limitation Act. That article pro- 
vides that a suit instituted in a court not 
established by Royal Charter by a mort- 
gagee for possession of immovable property 
mortgaged must be brought within 12 years, 


and then in the third column 
the date from which the time runs 
is this: “When the mortgagor's right 


to possession determines.” That article 


was inthesame terms under the Limitation . 


Act of 1877, but under the previous Act 
of 1871 the period ran from the time when 
the mortgagee was first entitled to posses- 
sion. Whether there is any difference 
between the provisions of thetwo Acts 
is not very clear. Prima facie it would 
seem that the moment of time at which 
the mortgagee becomes entitled to pos- 
session isthe same as the moment when 
the mortgagor's right to possession deter- 
mines. However, we are only concerned 
with the present Act IX of 1908. There is 
very little direct authority on this point 
and one must deal with it in the first place 
asa matter of construction, It seems to 


a 
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me that a provision that’ time is to 
commence to run when the mortgagor's 
right to possession determines presupposes 
that the mortgagor has a right to possession. 
If he has no right to possession that right 
cannot determine. Mr. Nilkant Atmaram 
has argued that the mortgagor had a right 
to possession inthis sense that he had a 
right to recover possession from Parappa. 

But it is not proved in this suit that 
Parappa was anything else than what he 
is expressed to be under the document 
viz., a mortgagee, and if that is so, the 
right of the mortgagor to recover possession 
was only a conditional right, a right to 
recover possession upon payment of what 
was due under the mortgage, in other 
words, aright to redeem, and that right 
was not determined by execution of the 
mortgage in favour of Bhujang. In my 
opinion, for the purposes of Art 135, the 
mortgagor must either have actual 
possession or an unconditional right to 
recover possession from somebody who 
has infact gotit and unless and until he 
has that righttime does not start to run. 
In construing Acts of Limitation the court 
must always remember that the object 
ofthe legislature is to induce people to 
be active in the assertion of their rights, 
and to penalise those who sleep . upon their 
rights; and ifit is possible to avoid giving 
a statute of limitation a meaning which 
has the effect of destroying a right to sue 
before that right has effectively arisen, [ 
think the court should do so. 

With regard tothe authorities there is a 
case from Oudh, Gokul Prasadv. Sukru (1), 
in which the learned Judicial Commiss- 
ioner held that in a case where possession 
is outstanding ina prior mortgagee at the 
date of a subsequent mortgage, time runs 
against the subsequent mortgagee from the 
time of that mortgage, and not from the 
date when possession is recovered from the 
prior mortgagee. ‘That view has been 
dissented from in two cases by the High 
Court of Lahore, Budha v. Mul Raj (2) 
and Indar Singh v. Basanta (3), and in 
my judgment the view of the Lahore Court 
is the correct one. I think, therefore, that 
until the mortgagor recovered possession 
in the year 1917, time did not begin to run 
against the plaintiffs under their mort- 
gage of November 25, 1908. As soon as 
possession was recovered from the prior 

(d) 51 Ind. Cas. 531; A IR 1924 Oudh 374; 100 & 
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mortgagee then the mortgagor's right to 
possession as between himself and the 
plaintifs determined, but time did not, 
begin torun against the plaintiffs until 
1917. Ithink, therefore, on the question 
of limitation the decision of the learned 
Judge was wrong. 

Then the respondent by his cross- objec- 
tions challenges the finding of the learned 
Subordinate Judge on the issue as to 
whether consideration was given for the 
mortgage of November 25, 190%. The mort- 
gage itself to which I have referred 
states that consideration had been paid 
before the Sub-Registrar before whom the 
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document was registered. The defendant 
does not dispute. the execution of the 
document. The document admits that 


Rs. 500 were received and Rs. 1,500 were 
paid by the creditor in the presence of 
the Sub-Registrar. The defendant does not 
dispute tha' the document was executed 
and that Rs. 1,500 were paid tohim by 
Bhujang before the Suk-Registrar. But his 
story is that the payment of Rs. 1,500 before 
the Sub-Registrar was merely to induce 
the Sub-Kegistrar to believe that the 
transaction was a genuine one, that in point 
of fact no money had passed from Bhujang 
to the defendant, that the document was 
executed because the defendant anticipat- 
ed that he would have to indulge in litiga- 


tion in order to establish his 
title as the adopted son of the 
late owner of the suit property, that 


immediately after the execution of the docu- 
ment the sum of Rs. 1,500 was repaid to 
Bhujang and that a month or two after 
the date of the transaction the mortgage 
itself was handed over by Bhujang to the 
defendant and was retained by him. Be- 
fore dealing with the merits of thisstory, 
I should observe that the defendant is an 
agriculturist and therefore he falls within 
the Dekkhan Agriculturists’ Relief Act. Un- 
der the ordinary law the defendant havin 

admitted by this mortgage that he had 
received R». 2,000, the burden would be 
upon him of showing that that admission 
was false and that in fact he did not 
receive Rs. 2,000. But in the case of per- 
sons to whom the Dekkhan Agriculturists’ 
Relief Act applies such general provisions 
of law do not apply, and unders. 12 of 
the Act: 


“Phe court, if the amount of the creditor's claim 
is disputed shall examine both -the-plaiutiff and the 
defendant as witnesses unless, for reasons to be re- 
corded by it in writing, it deems it unnecessary 
so to do,and shall inquire into the history and the 
merits of the cage...... a ; 
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It is therefore argued by Mr. Nilkant 
A'maram that the burden is nob on the 
defen lantto prove that the admission was 
false, and he even suggests that the burden 
is upon the plaintiffs to prove that Bhujang 
actually advanced the defendant the moneys. 
In my opinion under the Act the burden 
of proof is upon nobody's shoulder. The 
court has to find out the facts and I think 
the learned Judge has correctly appreciat- 
ed the position because he himself called 
the defendant and examined him as to 
the facts. Although the burden may not 
be upon the defendant to prove that the 
admissions which he made in the mortgage 
are untrue, nevertheless the fact that he 
did admit receiving Rs. 2,000 is certainly 
evidence against him even in an inquiry 
under the Dekkhan Agriculturists’ Relief 


Act, Mr. Nilkant Atmaram, in support of 
the defendant's story relies principally 
upon these facts. [His Lordship ex- 


amined the facts and concluded.] In my 
opinion we cannot disagree with the find- 
ing of fact of the learned Subordinate 
Judge, but he being wrong in holding 
that the plaintiffs’ suit is barred by limitation, 
the appeal must be allowed. 

Rangnekar, J.—The plaintifis-appellants 
brought thissuit for a declaration thatthe 
defendant was not entitled toredeem the 
suit property for possession of the property 
as owners and for other reliefs. ‘They rest 
their claim on a document Ex. 45. The 
defendant contested the claim on ‘the 
ground among others, that the transaction 
was notone of sale but was a mortgage 
by conditional sale, that it was a hollow 
transaction and he had received no con- 
sideration for it and that in any event 
the suit was barred by limitation. On 
the facts the learned Subordinate Judge 
held that the transaction was a mortgage 
by conditional sale, that Bhujang, the father 
of the plaintiffs, had paid consideration 
for the document and that it was not a 
hollow transaction as contended by the 
defendant. But onthe question of limita- 
tion he held in favourofthe defendant and 
dismissed the suit. 

The plaintiffs appeal on the ground 
that the learned Judge was wrong in hold- 
ing that the suit was barred by limitation. 
The defendant has filed cross objections to 
the finding of the learned Judge on the 
merits. «Che principal question therefore 
is whether the learned Judge was right in 
holding that the plaintiffs’ suit was barred 
under Art. 135, Limitation Act. As stated 
above the learned Judge held that the 
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document Ex, 45, was a mortgage by con- 
ditional sale and that the relationship 
between the plaintifs and the defendant 
was that ofthe mortgagee and the mort- 
gagor. In that opinion I entirely agree, 
and indeed it has not been disputed be- 
fore us by the learned Counsel on behalf of 
the respondent. 

At the outset I should like to deal with 
a point which Mr. Nilkant has taken in the 
course of his able arguments. He says that 
as the suit was framed it was a suit for 
foreclosure and therefore it was barred 
under Art. 120, Limitation Act, as the 
mortgage under Ex. 45 was executed in 
19)3 and the suit was instituted in August, 
1924. As far as I can see the point was 
not raised inthe trial court. Apart from 
that it is clear that the suit was framed 
in this particular manner asthe plaintiffs 
believed and contended that the document 
in their favour was one of sale. Butas- 
sumingthat the suit was one for foreclosure 
and further assuming that it was’ barred 
when ib was instituted I am unable to 
see why it is not open to a mortgagee 
claiming undera mortgage by conditional 
saleto maintain the claim for possession. 
I may in this connection refer to the 
observations of the learned authors, She- 
pherd and Brown,in their Commentary on the 
Transfer of-Property Act, at p. 290: 

s. . . on the other hand, the fact that his 
right to foreclosure is barred does not prevent him 


from recovering the possession of which he has been 
deprived:" Rammanna v. Gurumurthi (4). : 


Mr. Kelkar for the appellants made his 
position clear and stated that he would 
be satisfied with a decree for possession 
and would not ask for any declaration that 
the defendant is not entitled to redeem. 
In view of this and having regard to the 
conclusion to whica we have come on the 
facts of the case, I donot think that any 
useful purpose would be served by pur- 
suing this point further, and, speaking for 
myself, I do not think that this was a 
foreclosure suit. 

On the question oflimitation, the learn- 
ed First Ulass Subordinate Judge held 
that -Art. 135 applied tothe facts of the 
case aud time began to run against the 
mortgagee from the date of the execution 
ofthe mortgage deed, that is from Novem- 
ber, 1908. The question is whether this 
view is correct. Article 135 gives a right 
to a mortgagee to sue for possession within 
12 years, and the period of 12 years runs 
from the time the mortgagor's right to 
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possession determines. Previous to the 
present Act we had the same article in 
the Act of 1877. Article135 in these two 
Acis co-responds with Art. 135 in the Act 
of 1871, but in that Act limitation runs 
from the time “when the mortgagee is 
first entitled to possession.” In my opi- 
nion, the change in the wording of the 
articles in the Act of 1877 ‘and of the 
present Act has not made any change in 
the time from which limitation is to ran, 
and asin the earlier Act, so in the pre- 
sent Act, the terminus a quo is in effect 
the same. I say so because, when ‘the 
mortgagee first becomes entitled to pos- 
session, the right of the mortgagor to posses- 
sion ceases and must cease and he can be 
ejected, and while the mortgagor his a 
right to possession the mortgagee is not 
entitled to possession. In my opinion 
Art. 135 distinctly contemplates that pos- 
session must be with the mortgagor béfore 
the Article would apply and before time 
would begin to run under the Article. 
Mr. Nilkant relies on a decision of the 
- Oudh Court in Gokal Prasad v. Sukru (1). 
With all respect to the learned Judicial 
Commissioner wh) decided that case I am 
unable to agree with his opinion. The 
learned Judicial Commissioner relied 
upon & previous decision of the same court 
to the same effect. That earlier decision 
was dissented from by Shadi Lal, J., as 
he then was, in Budha v. Mul Raj (2), and 
his judgment was followed by a Division 
Bench in a later case, Indar Singh v. 
Basanta (3), consisting of Sir Shadi Lal, 
O. J., and Moti Sagar, J. I respectfully 
agree in the .view taken by the [Lahore 
High Court. "In my opinion a puisne 
mortgagee is not bound to file a suit for 
possession within 12 yea:sfrom the date 
of the mortgage if the property is not in 
the possession of the mortgagor but in 
the possession of a third party ora prior 
mortgagee. 


In this case the facts are that although 
the mortgage deed, Ex. 45, stated that the 
mortgagee was lo recover possession from 
the tenant holding the land, it is common 
ground that the recital is false and that 
in fact the land was not in theypossession 
of the mortgagor nor of anyone holding 
under him, but that it was in the posses- 
sion of Parappa to whom the land was 
mortgaged with possession by the adop- 
tive mother of the defendant. The defen- 
dant obtained possession from Parappa 
in 1917 and the suit filed in August, 1924, 
would I think, be intime. I think there- 
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fore the view of the learned Judge that 
the suit is barred is erroneous and the. 
appeal must be allowed. On the cross- 
objections I desire to say very little. Mr. 
Nilkant has argued that having regard 
to the fact that the defendant is an agri- 
culturist the onus was really on the plaint- 
iffs to establish the factum of consideration. 
I do not think that s. 12, Dekkhan Agricul- 
turists’ Relief Act, on which he relies, 
lays down any such proposition. I think 
the correct procedure in such cases is 
as laid down in Moloji Santaji v. Vithu 
Hari (5). Under s. 12, Dekkhan Agri- 
culturists’ Relief Act, the question is not 
so much of the onus, but itis the duty 
of the court to hear both the plaintiff 
and the defendant if the defendant hap- 
pens to be an agriculturist and to satisfy 
itself that the transaction is free from 
any of the defects, mentioned in that 
section. This the court has done, and 
merely because there are certain circum- 
staaces which Mr. Nilkant has rightly 
stressed supporting his case, speaking for 
myself, I am not prepared to interfere 
on a question which essentially was a ques- 
tion of fact to be determined by the Judge 
of first instance. 

Per Curiam.—We hold the plaintiffs 
entitled to possession, but we think, under 
the circumstances of this case, we ought 
to exercise the powers given to us bys, 15-C, 
Dekkhan Agriculturists’ Relief Act, and 
give the defendant an opportunity of pay- 
ing the mortgage debt by instalments. 
We think, following the decision of the 
Privy Council in Narain Singh v. Shim- 
bhoo Singh (6), the plaintiffs are not 
entitled to interest before the decree. 
The final order, therefore, will be: The 
appeal is allowed with costs and the 
defendant to pay the plaintiffs the amount 
due on the mortgage, which is admitted 
to be Rs, 2,000, with interest at the rate 
of aix per cent. per annum from date of 
the decree by annual instalments of Rs, 500 
principal together with interest up to date, 
The first instalment to be paid on June 1, 
1933, and the subsequent instalments to 
be paid on June 1 of each succeeding 
year. In default of payment of any one 
instalment the plaintiffs will have liberty 
to apply to the court under s. 15-0 (2) 
for an immediate order for possession, 
Costs of this appeal to be added to the 
mortgage debt. Cross-objections dismissed 
with costs. 


A. Appeal allowed. 
(3) 9 B 520. 


(6) 1 A 325 41 A 15; 3 Sar. 673; 3 Suther 357 (P ©), 
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CALCUTTA HIGH COURT 
Appeal from Original Order No. 474 
of 1932 
with i 
Civil Rule No. 397 M of 1933 
June 13, 1933 
Mirter AND HENDERSON, JJ. 
HARIDAS HALDAR—DEFENDANT 
— APPELLANT | 
versus 
CHARU CHANDRA SIRCAR— 
PualNTIFF—REestONveNnt 
Civil Procedure Code (Act V of 1908), s. 60, 


0. XXXVIII, rr 5,6, O. XLITI,r 1—Appeal from’ 


order of attachment before judgment—Question whe- 
ther property is attachable, whether can be raised in 
appeal—Effect of passing decree in suit—Pala or 
turn of worship, whether attachable. 

The question whether the property attached was 
capable of attachment is a question which can be 
raised in an appeal under O, XLIH, against an 
order directing attachment before judgment ; the 
appeal is not restricted to‘the grounds mentioned 
rr, 5 and 6 of O XXXVIII, Civil Procedure 


Code. 

An appeal from an order of attachment before 
judgment does not become infructuous on the passing 
ofa decree in the suit inasmuch as under 
O. XXXVIII, r l1), Civil Procedure Code, the attach- 
ment continues to exist even after the passing 
of the decreé. 

If ashebait has the power of disposition over his 
pala or turn of worship by custom even though to 
a limited class of persons,the pala can be attached 
although ultimately the property may have to be 
sold to that limited class. Mahamaya Devi v. 
Haridas Holdar (1), Rajaram v. Ganesh (2) and 
Nawab Bahadur of Murshidabad v. Karmani Indus- 
trial Bank Ltd-(3), referred to. | 

A. against the order of the Subordinate 
Judge, First Court, Zillah 24-Perganas, 
dated August 8, 1932. 

Messrs. Manmatha Nath Roy and Paresh 
Lal Shome, for the Appellant. 

Messrs. Bejoy Kumar Bhattacharjee, 
Bireswor Bagchi, Radha Benode Pal, 
Nirad Bandhu Roy, and Prem Ranjan Roy 
Chowdhury, for the Respondent. 


Mitter, J.—This is an appeal on behalf 
of the defendantand is directed against 
an order made on August 8, 1932, under 
O. XXXVII, r. 5of the Code of Civil Pro- 
cedure for attachment before judgment of 
certain Palas, or turns of worship, of the 
famous shrine of Goddess Kali at Kalighat. 
The Subordinate Judge has directed not- 
withstanding the objection taken by the 
defendant that a Pala is not attachable 
having regard to the provisionsof s. 60 of 
the Codeaf Civil Procedure, that the Pala 
should be attached and in order to make 
the attachment effective it is stated that he 
has appointed two Receivers, one the de- 
fendant himself, andthe other the son of the 
plaintiff. Against this order the present 
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appeal has been brought. 

Two preliminary objections have been 
raised on behalf of the respondent to the 
hearing ofthe appeal. Itis argued that 
there is no appeal allowed by the Code, 
because according to the provisions of 
O. XXXVIII, rr. 5 and 6 an appeal could 
only lie on the points which arerelevant. 
In other words, itis suggested that the 
appeal is restricted to grounds mentioned 
in rr.5 and 6 of the said order. It is 
said that the question as to whether the 
properties sought to be attached are cap- 
able of attachment having regard to the 
provisions of s. 60 is not one of the questions 
which can be determined in an appeal 
which is provided for under O. XLIII, 
against orders directing attachment before 
judgment. We are of opinion that there 
is no substance in this contention, for, to 
take this view of the respondent would be 
to restrict the scope of ihe order and the 
rules. The rules assume that the properties 
sought to be attached must be one, cap- 
able of being attached under the law. 
This objection must be overruled. The 
next ground put forwardon behalf of the 
respondent is that this appeal has become 
infructuous asthe decree has already been 
passed Butit would appear from the 
provisions of O. XXXVI, r. 11 of the 
Code that attachment continues to exist 
even after the passing of the decree. 
O. XXXVIII, r. 9 runs as follows :— 

“Where anorderis made for attachment before 
judgment, the court shall order the attachment 
to be withdrawn when the defendant furnishes the 
security required together with security for the 
Cee the attachment, or when thesuit is dismis- 
86 

Order XX XVIII, r. 11, enacts: — 

“Where property is under attachment by virtue 
of the provisions of this order and a desree i; 
subsequently passed in favour of the plaintiff, it 
shall not be necessary upon an application for 
execution of such decree to apply for a re-attach- 
ment of the property.” 

Attachment before judgment has the 
same effect as the attachment made in 
execution of the decree. It has been con- 
ceded by the learned Advocate for the res- 
pondent that the questionas to whether 
the property attached is attachable or not 
can be raised in a proceeding under s. 47 
of the Code, when the attachment is made 
in execution ofa decree. Wedo not see 
why the same consideration should not 
apply when the attachment is made before 
judgment. This objection also has no sub- 
stance. 


In support of the appeal Mr. Manmatha 
Nath Roy has contended, and contended 
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strenuously, that the turn of worship of the 
Kalighat temple of a particular Shebait 
is not a property which is attachable under 
s. 60 and he hae referred to the provisions 
of cl. (f) of that section and contends that 
the duty of a Shebait is a right of per- 
sonal service and, therefore, cannot be 
attached having regard to this particular 
provision of the particular clause of s. 60 
of the Code. It appears, however, 
that the question as to whether the 
Pala, or turn of worship, of a particular 
Shebait of this very endowment is trans- 
ferrable has been the subject of 
judicial decision and it has been 
held in the presence of the defendant 
in the present case in the case of 
Mahamiya Devi v. Haridas Hal ar (1) 
that by custom the Pala of this endow- 
ment is saleable, it is devisable and it 
it is capable of being seized in execution 
of decrees. But the custom is to the effect 
that the transfer must be made in favour 
of persons within a limited circle, namely 
either the Shebaits or those who claim 
through them by succession or otherwise. 
At p. 466* Mr. Justice Mookerjee after 
adverting to the courseof proceedings with 
reference tothe sale and transfer of these 


Palas from the year 1819 has come to the’ 


following conclusion :— ch 

“There is further no question that a Pala has 
not only been deemed heritable and partible, it 
has also been treated as devisable, as is illus 
trated by the case of the sister of the first 
defendant, who obtained a Pala under the testa- 
mentary devise of her father. This again involves 
the recognition of the transferrable character of a 
Pala; the exercise of the right to make a bequest 
implies an assertion of the right to make a 
transfer inter vivos. It follows, consequently, that 
the customary right to make a sale mortgage gift 
or lease of a Pala in favour of persons within a 
limited circle is closely associated with and 
possibly developed out of the heritable, devisable and 
partible character ofa Pala, A custom of this descrip- 
tion clearly cannot be characterised on any rational 
ground as unreasonable or opposed to public policy.” 
(See pp, 476 and 477 of the report in 42 Calcutta.) 

It has been argued that it has been 


laid down in the decision in the case of 


- - Rajaram v. Ganesh (2) that a Vritti of a 


Purohit attached to a temple cannot be 
sold in execution of adecree and that such 
compulsory alienation is not only opposed 
to the Hindu Law and public policy but 
is also against the provision of the Code 
of Civil Procedure. But the same case 
points out that this is so under the 
ordinary law but there may be custom in 
(1) 27 Ind, Cas. 400; 42 O 455; 20 OL J 183; 190 
W N 208. AN oe 
(2) 23 B 131, 
*Page of 42 O.—[ Hd] 


paren 
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particular endowments which overrides the 
ordinary law. In Mahamaya Devi v. Hari Das 
Haldar (1) instances have been given where 
Palas have been sold in execution of decrees. 
It has been said that these decrees might 
have been mortgage decrees and the custom 
is only to the effect that there should be 
voluntary alienation of these Palas. The 
report, however, does not make any such 
distinction and the custom is to the effect, 
as has already been stated, that these.” 
Palas are alienable to particular classes 
of persons. Where alienations can be 
made in such limited manner the prop- 
erty is still capable of being attached. 
So it has been held in a recent decision 
with reference to somewhat different state 
of facts in the case of the Nawab Bahadur 
of Murshidabad v. Karnani Industrial 
Bank Ltd. (3) and it may be pertinent 
to the present controversy to reproduce the 
following passage from the decision of 
the Judicial Committee of the Privy 
Council in this case—a passage to which 
our attention has been drawn by Mr. 
Bhattacharjee who appears for the respond- 
ent. Lord Macmillan said this: — 

“In considering the question thus raised, it is 
important to bear in mind the provisions of the’ 
Code of Civil Procedure on the subject of execution, 
By s. 51 the court is empowered on the application 
of a decree-holder to order execution of the decree 
(inter alia) by appointing a Receiver. Then by 
8. 60, sub-s.1, thereis rendered liable to attachment 
and the sale in execution of a decree all saleable 
property, movable or immovable, belonging to the 
judgment-debtor or over which or the-profits of which 
he has a disposing power which he may exercise 
for his owp benefit, with certain enumerated ex- 
ceptions. Now while the Moorshedabad Act renders 
the immovable properties to which it relates inalien- 
able except to the limited extent, permitted, it im- 
poses no restriction ou the enjoyment of the rents 

y the Nawab Bahadur for the time being. ‘0 long 
as he is entitled to draw the rents he may dispose 
of them as.he pleases, It is true that the incomeof 
the properties was conferred on him to enable him to 
maintain his dignity and station, but should he fail 
so to apply it the Secretary of State is given the 
special power of stepping in and drawing the rents 
himselfand applying them for the Nawab's benefit. 
Unless and until the Secretary of State intervenes 
the Nawab may employ his income as he chooses, 
noris there any restraint on anticipation imposed 
by the statute or the indenture. The Nawab there- 
fore has a disposing power over the income, Once 
this is established no question of public policy is 
involved, and their Lordships are unable to see that 
either the terms of the statute or the indenture are 
contravened by aiding the creditors of the appellant 
to effect payment out of his income of the debts which 
he has incurred.” è 


Applying this principle to the facts of 


(3) 132 Ind. Cas. 727; A 1 R1931 P © 166; 590 18 
58 1A 215; 53 OL J493; (1931) A LJ 495: 350 W 
N 791; Ind. Rul. (1931) P O215;61M L J 20 
PO). ae NG 
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the present case it appears thata shebait 
has undoubtedly the power of disposition 
over the palas” according to the custom 
enunciated in the case to which reference 
has been made. It is true that that deci- 
sion is not inter par es but is a very good 
evidence on the question of custom even 
though not inter partes. Judgments are 
instances where the custom has been assert- 
ed. If the sheb.it has disposing power 
wer the income one fails to see why his 
property should not be capable of being 
attached although ultimately the property 
will have to be sold in execution of the 
decree, if such an eventuality occurs, toa 
limited class of persons. 

Iu this view we are of opinion that the 
contentions raised by the appellant must 
fail and this appeal must be dismissed 
with costs. We assess the hearing fee at one 
gold mchur. 

With reference to the Rule, we are of 
opinion, as it has been conceded by Mr. Roy 
that the Rule fails with the appeal, that this 
Rule must be discharged but there will be 
no order us to costs in this Rule. 

Let the order besent down at once. 

Henderson, J.—I agree. 


Appeal dismissed: 
Rule discharged. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 711 of 1930 
_ February 28, 1933 
Tom AND RAGHHPAL SINGH, JJ. 
MOHAMMAD QAMAR SHAH KHAN - 
PLAINTIFF —ÅPPELLANT 


y versus - 
MOHAMMAD SALAMAT ALI KHAN— 
DEFENDANT-—RESPONDENT, 

Agra Tenancy Act (III of 19361, s. 226—U. P. 
‘Land Revenue Act (III of 1901), s 144—Co-sharer, 
meaning of—Mutwalli holding share in village-- 
Competency to maintain suit for profits—Surt for 
profits~ Manager of endowed property Whether to 
be regarded as proprietor, i 

Any person whose name is recorded inthe khewat 
as. holding a sharə in the village is entitled to 
maintain a suit for profits regardless of the fact 
whether or not he holds it as proprietor or asa 
.mutwalli. A person whose name is recorded in the 
khewat asa co-sharer will be deemed to be such 
within the meaning of s, 226, Agra Tenancy Acs. 
{p. 927,col. 1.) 

A co-sharer isa person whose name is recorded 
in the khewtt as a co-sharer and who is jointly and 
severally liable with other co-sharers for the land 
revenue and whose revenue is payable through the 
lambardar unders 144 ofthe Land Revenue Act.” 
lf a person ‘is liable for the payment ofthe land 
revenue along with otherco sharers in the village 
then he must be deemed tobea cosharerin spite 


“holding ıt 
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the share may not 
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of the fact that the estate iu 
vest in him[p 927, col 2.) 

Forthe purposes of suits for profits, managers of 
endowed properties should be regarded as proprietors, 
Sahu Manhort Saran v, Shambu Nath Sahu (5), re- 
ferred to. [p. 928, col. 2.] 

It is nota sound view of rent law to state that 
the provisions of the U P Land Revenue Act and 
Agra Tenancy Act would not be applicable to 
those persons holding shares in wakf villages. [p. 
928, col. 3.] 

Dr. 5. N. Sen and Mr. Mukhtar Ahmad, 
for the Appellant. 

Sir Te; Bahadur Sapru, and Mr. P. N. 
Sapru, for the Respondent. 

S.O. A. fromthe decision of the District 
Judge, Pilibhit, dated February 22, 1930. 

Judgment. -The plaintiff appellant 
instituted a suit in the trial Court against . 
the defendant-respondent to recover a sum 
of Rs. 10,58-9-7 on account of profits. The 
plaintiff alleged that village Maktul was 
wakf property of which he and the defend- 
ant were mutwallis. The plaintiff's share 
in the wakf property was one-third. In the 
years in suit the defendant had acted as a 
lambardar and the plaintiff sued for his 
share in those years, 

The defendant in his written statement 
admitted that the entire village was wakf 
property and that he and the plaintiff were 
as mutwallis. He, however, 
raised the plea that the mutwallis were not 
co-sharers within the meaning of s.164 of 
Agra Tenancy Act of 1904 (the suit had been 
instituted before the passing of the new 
Agta Tenancy Acl) and so he (the plaintiff) 
could not maintain a suit for profits. This 
contention was accepted by the courts 
below. Both the courts have held that a 
mutwalli is not a co-sharer and“, cannot, 
therefore, maintain a suitfor profits.” The 
plaintiff has preferred -this second 
appeal. ? 

Section 226 of the new Agra Tenancy. 
Act corresponds to 8. 164 of the old Act (Act 
IL of 1901). Under the provisions of this 
section a co-sharer may sue the lambardar 
for seltlement of accounts and for his 
share in profits. Section 229 (correspond- 
ing with s. 166 of the old Agra Tenancy 
Act) lays down that the words “lam- 
bardar, co-sharer, muafidar, assignee 
of revenue, talukdar and superior proprie- 
tors in Chap. XLV include also the heirs, 
legal representatives, executors, adminis- 
trators and assignees of such:pérson.”’ : 

The question forthe deteřmination is 
as to whether the view: -taken by the courts 
below namely that’ a mutwálli cannot 
maintain a suit for profits issound in law. 
In a recent case, a Bench of two Judges of 
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this court held that for the purposes of 
suits for profits managers of endowed pro- 
perties were to be regarded.as proprietors 
and therefore could sue in rent courts as 
co-sharers. That was a case in which the 
parties were Hindus but we are of opinion 
that the principle laid down in that case 
is applicable to the case before us. 

The argument of the learned Counsel for 
the appellant is that any person whose 
name is recorded in the kheuat as holding 
a share in the village is entitled to maintain 
a suit for profits regardless of the fact 
whether or not he holds it as proprietor or as 
amutwalli. Weare in agreement with this 
contention. 

In a Full Bench ruling reported as Durga 
Prasad v. Hajari Singh (1), six out of the 
seven learned Judges held that in suits insti- 
tuted under the provisions of Chap. X1 
of the Agra Tenancy Act of 1901, where the 
plaintiff wasrecorded as having proprietary 
title entitling him to institute the suit, the 
Revenue Court could, not go behind the 
record, receive evidence and itself try the 
question of proprietary title. This ruling 
is authority for the principle on which the 
appellant relies that in a case where a per- 
son is recorded as holding a particular 
share ina village in the khewat the entry 
gives him the right to institute suits as a 
co-sharer and it isnot open tothe Revenue 
Court to gointothe question as to whether 
or not he has, standing the eéntry in his 
favour, ‘a proprietary right’ in the share 
“ standing in his name, 

Learned Counsel, who appeared for the 
respondent, has contended that ,the word 
‘co-sharér’‘means a person who has a pro- 
prietary interest in the share held by him. 
His argument is that when a wakf is 
created, the property vests in God and the 
mutwalli’s position is that of a mere mana- 
ger or superintendent. No estate vests in 
him and, therefore he cannot be said to be 
aco-sharer. On behalf of the respondent 
the ruling of their Lordships of the Privy 
Council reported as Muhammad Rustam Ali 
Khan v. Mushtaq Husain (2), was cited. 
In that case, we see that their Lordships of 
the Privy Council made the following 
observations: 

“A Receiveror manager by virtue of his appoint- 
ment has no estate in the property he is called upon 
to control, he possesses powers over it but not an 
interest in it. ` 


0) 11 Ind. Cas, 116; 33-A .799;.8 A L J 1095. 

2) 57 Ind Gas. 329: 49 A 609; 39 M LJ 263; 
(1920) M W N 565; 12 L W--530:"18 A L J 1089; 22 M 
L T220; 471 A224; 32 OLS. 471; 25 O WN 122; 
1P W R1921 (P OD 
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The sole question for the determination 
in that case was whether an estate in the 
property passed to the trustees appointed 
under the wakfnama. The view taken by 
their Lordships was that no estate passed. 
Another ruling cited by the learned Counsel 
for the appellant was Narain Dasv. Abdul 
Rahim (3) where a Bench of two Judges of 
the Calcutta High Court held that a 
mutwalli of a wakf estate was a mere 
manager, and in the case of a public 
charitable endowment, the legal ownership 
of the property dedicated was in the Divine 
Being or inthe charity created in His name. 
These rulings, in our opinion, are authori- 
ties for the proposition only that a mutwalli 
holding the wakf property has no estatein 
it. That isto say, the property init is not 
transferred to him. Ifthe word ‘co-sharer’ 
means only a person who has full proprietary 
interest in the share held by him, then, 
certainly the main contention of the respond- 
ent would be sound. On a consideration 
of the question however, we are of opinion 
that the word ‘co-sharer’ for the purposes 
of the Rent Act should not be given 
such a narrow interpretation. It will 
be seen that the term “co-sharer has 
nowhere been defined in.the Agra Tenancy 
Act.: In our opinion, the correct defini- 
tion of a co-sharer would be 

A person whose name is recorded in the 
khewat as a co-sharer and who is jointly 
and severally liable with other co-sharers 
for the land revenue and whose revenue 
payable through the lambardar under s, 144 
of the Land Revenue Act. 

Ifa person is liable for the payment of 
of the land revenue along with other co- 
Sharers in the village then he must be 
deemed to be a co-sharer in spite of the 


-fact that the estate in the share may not 


vest in him. It has been held that a 
mortgagee. in possession whose name is 
recorded as such in the khewat can sue 
for profits: See Lachhman Pande v. Trebeni 
Sahu (4). According to the view 
taken in this case it appears that all 
that is necessary is to see whether or 
not the name of the man is recorded as 
co-sharer. If it is recorded then s. 201 
cl. (3) of the Agra Tenancy Act would 
apply. It may also be mentioned that 
a special manager of the Court of Wards 
is permitted to institute suits fo? rent 


and profits though the estate does not 
(3) 58 Iod. Cas. 705;. 470 866; 240 W N 
0. nee 
(4) 79 Ind. Oas, 538; 22 AL J 518; AT R 1924 


All, 719; L R5 A174 Rev, 
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vest in him. If the arguments of the 
learned Counsel forthe respondents were 
accepted many curious results would 
follow. Take the case of two mutwallis 
who hold the entire village ‘which is wakf 
property. If they institute rent suits 
against their tenants, then, it would be 
open to the tenants to say, if the argu- 
ment ofthe appellant is accepted, that 
they cannot recover rents as they are not 
co-sharers in the village. Take another 
case. One mutwalli realizes the entire 
rent. When he is sued by the other it 
would be opento him to defeat the claim 
in Rent Court by saying that the other 
is not a co-sharer as he does not own 
any proprietary right in the share re- 
corded in hisname. One more case. Sup- 
pose that there are several co-sharers in 
a village. One ofthem holding a share 
which is wakf happens to be a lambardar. 
Under the scheme of the Land Revenue 
Act, the Government realizes the entire 
land revenue from him. The rents have 
been realized by other co-sharers. When 
he sues the co-sharers forthe land revenue, 
then, according to the argument of the 
learned Counsel for the respondent, it 
would: be open to the other co-sharers 
to say that no suit would lie in the 
Revenue Court as the lambardar was 
holding the share standing in his name 
only as amutwalli of a wakf and had no 
proprietary interest in the same. 

The mutwallis would not be able to 
eject their tenants as they would be met 
with the plea that they (the mutwallis) 
were not co-sharers. In other words, the 
provisions of the U. P. Land Revenue 
Act and Agra Tenancy Act,- would not be 
applicable 1o those persons holding shares 
in warf villages. We are not prepared 
to hold that this is a sound view of rent 
law. | 

In Muhammadan Law, there are two 
classes of wakf. One is public and the other 
is private, A public wakf is one for a public, 
religious or charitable object. A private 
wakfisone for the benefit of the settlor's 
family and his descendants. Under the 
Mussalman Wakf Validating Act of 1913 
a Muhammadan may settle the whole 
income of the endowed property for the 
maintenance and support of himself and 
his descendants from generation to genera- 
tion, provided that there is an ultimate 
gift to charity. To hold that a mutwalli 
holding wakf property ina wakf of this 
kind isnot a co-sharer for the purposes 
of the Rent Act would be taking a very 
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narrow view. It is true that according to 
the view taken in Muhammad Rustam 
Ali Khan v. Mushtag Husain (2) and 
Narain Das v. Abdul Rahim (3) the estate 
in the wakf property vests in God after 
the creation of a public wakf. Bat, we 
doubt if itcan be argued that in private 
wakfs the estate vests in God. The 
correct view would be to hold that the 
estate vests inthe beneficiaries. In case 
of private wakfs the mutwalli is practi- 
cally speaking the owner, with one limita- 
tion and that is that he cannot make 
a transfer of the wakf property. But in 
every other respects his position is the 
same as that of an owner. A- mutwaili 
holding a property in the case of a private 
wakf cannot be said to be a mere manager 
or a superintendent. A manager holds 
the property during the pleasure of the 
proprietor. But the mutwalli in private 
wafs holds the property during his life. 
After his death mutwalliship will go to 
his legal heirs. If they are several heirs 
they will all be entitled to the profits of the 
wakf estate. The mutwalli inthe case of 
a private wakf would not be accountable 
to any outsider in respect of the income of 
the wakf property. We are unable to 
accept the contention of the resporident 
thata mutwalli cannot be said to be a 
eo-sharer. Nor are we prepared to accept 
the argument of the learned..Counsel for 
the respondent that no one who is not a 
proprietor can be said to be a -co-sharer 
within the meaning of s. 226 of the Agra 
Tenancy Act. In our opinicn, any mun ` 
whose name is recorded. in the khewatas a 
co-sharer will be deemed to be-such within 
the meaning of s. 226 of the Agra Tenancy 
Act. For the purposes of Agra’ Tenancy 
Act, it is not necessary for the Revenue 
Court to decide as to whether the. person 
recorded as a co-sharer in the khewat is a. 
proprietor or mortgagee in possession or a 
mutwalli, We agree with the view taken 
by a Bench of learned Judges of this court 
in Second Appeal No. 133 of 1930 Sahu 
Manhom Saran v. Shambu Nath Sahu 
(5), decided on February 10, 1933 “that for 
the purposes of suits for profits, managers of 
endowed properties should be regarded as 
proprietors . 

We hold that the plaintiff was entitled to 
maintain his suit for profits against the 
defendant. y 

For the reasons given above, we allow 
the appeal, reverse the decrees of the 


(5) 147 Ind, Cas. 916,17 R D 320;LRI4A 261’ 
Rev, j 
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courts below and remand the case to the 
court of first instance through the lower 
: Appellate Court, with directions that the 
. suit should be readmitted at its original 
. number -and then the court should give its 
finding on the three issues which were not 
decided as yet. The plaintiff will be given 
a decree for the amount of profits which 
- might be found due to him. The respond- 
ent will pay the costs of the appellant in 
this court ay well as in the lower Appellate 
Court. The costs in the court of the first 
instance, will abide the result of the suit. 
Ne Case remarded. 


Ag MADRAS HIGH COURT 

Criminal Miscellaneous Petition No. 325 

of 1933 
May 30, 1933 

‘ RAMESAM AND CURGENVEN, Jd. 
’ KAVANNA NAGUTHA MUHAMMAD 
` NAINA MARIKAYAR—Acctsep 

—PETITIONER | 


? versus : 
M.S. AHMED MARAKAIR— COMPLAINANT: 


‘Fugitive Offenders Act, 1881 (44 and 45 Vie Ch, 
69), ss §14,19-—- Criminal Procedure Code (Act V of 1898), 


. °88,,491,428—Order refusing extradition—Appeal toHigh 


Court, competency of— Power of High Court to direct 
lower Court to take fresh evidence—Order for deten- 
tion by High Court—Application for writ of habeas 
corpus, 
remand. 


„: Sections 14 and 19 of the Fugitive Offenders Act 


are not mutually exclusive and an order refusing 


extradition of a prisoner which is ostensibly one’ 


SET 14 may be treated as one under s: 19. [p. 980, 
col 1. : f 
„Even assuming that an order under s. 14 isa 
totally different order from one under s. -19 and that 
the operation of the’two'sections is exclusive it is 
not very -cledr that the appellate jurisdiction of the 
High Oourt-is'excluded. [ibid] 
. There is.no general principle of law that, where a 
Tight of appeal is given but nothing more is 
said about the powers of the. Appéllate Court, the 
_ Appellate Court cannot direct the taking of further 
“evidence or ,direct further inquiry ; and an order 
“ niade on appeal from an order under s, 19 directing 
the lower Court to take further evidence is not, 
therefore, irregular’ or ‘ultra, vires. Rama Aiyar v, 
Venkatachala Padayachi (1), Krishna Reddi v. 
Emperor (2) and Sami Vamia Nainar.v. Periaswamt 
Naidu (3, distinguished. Janardana kao v. 
Prathipaty | Lakshmi Narasamna - (4) relied 
on. Muhammad Bayetulla v.' Emperor (5), Mehi 
Singh:v. Mangal Khandu \6) and Rex v, Brixton 
Prison (Governor) Percival (7), referred to. [p. 930, 
col. 2; p. 981, col 1.| 
Quere—Whether when a person has been detained 
under an order of a High Oourt, an application 
in the naturé' of a habeas corpus will lie to a Bench 
of the same Court.. ite yas A 
" Petition praying that in the.circumstances 
stated in the affidavit filed therewith the 


High Court will be pleased to issue a writ” 


of habeas corpus to the District Magistrate 
147—117 & 118 -. 
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South Arcot, directing him to release the 
petitioner herein forthwith from the custody 
of his bail and to set him at liberty. 

Messrs. K.S. Jayarama Ayyar and S. K. 
Ahmed Mee: an; for the Petitioner. ee 

Mr. A. Narasimha Ayyar, for the Public 
Prosecutor, for the. Crown. ` 

Messrs. M. A. T. ‘Coelho and D. Israel, 
for the Complainant. oo á 

Ramesam, J.—The facts so far as 
they are necessary for this petition 
are as follows. A complaint was filed 
before the Police’ Magistrate of Singapore 
against the petitioner before us on July 17, 
1931, charging him with criminal misappro- 
priation. The pétitioner returned to British 
India about the middle of 1931. The 
Police Magistrate issued a warrant for the 
arrest of the petitioner to the District 
Superintendent of Police of South Arcot. 
The warrant was endorsed by ‘the District 
Magistrate and the pétitioner was arrested 
under the warrant and brought before the 
District Magistrate under s. 13 of the 
Fugitive Offenders Act. Mr. Boulton, the 
District Magistrate of South Arcot, was of 
opinion that he was” not bound to comply 
with all applications for extradition. He 
thought his discretion in dealing“ with the 
matter was not limited to the particular 
circumstances mentioned in s. 19 atid he, 
therefore, refused to order the extradition 
of the petitioner. There was an appeal to 
the High Court which came on before 
Wallace, J. No objection was taken before 
Wallace, J., that no'appeal lay to the High 
Court on the ground that the order was 


‘under s. 14 and not under s. 19. Wallace, J., 


disagréed with Mr. Boulton, He thought 
that all the grounds on which a’ District 
Magistrate may refuse to order extradition 
are contained ins. 19 and he directed the 
District-Magistrate to take fresh evidence 
before making final orders under s: 14 and 
dispose of the matter according to law. 
The new District Magistrate after further 
inquiry directed the extradition of the 
petitioner. There was an appeal to the 
High Court and‘ the appeal was dismissed 
by our brother Burn, J. The present appli- 
cation is filed: under s. 491, for the issue of 
writ of habeas corpus. The matter accord- 
ingly comes before us. 

Mr. Jayarama Aiyar, the learned’ Advo- 
cate who appeared for the petitioner, first 
contended that there is no appeal under 
the Fugitive Offenders Act against an order 
under s. 14 and that the judgment cf 
Wallace, J., was, therefore, ultra vires and 
must be. regarded as. nullity. I have 


930 
already pointed out that the objection was 
not taken kefore Wallace, J. It is true 
that mere consent does notconfer jurisdic- 
tion and in a case in which the matter is 
perfectly plain it may be that the order of a 
court acting without jurisdiction must be 
regarded as a nullity. But the matter 
before us is not such a perfectly plain 
matter. Even conceding for the sake of 
argument that an order under s. 14 is a 
totally different order from one under s. 19, 
and that the operations of the two sections 
are exclusive, itis not very clear that the ap- 
pellate jurisdiction of the High Court is ex- 
cluded. It is possible to argue that the 
High Court as a Superior Criminal Court is 
competent to act either under s. 107 of the 
Charter Act or in some other way. But 
apart from this consideration it seems to be 
perfectly plain that.the scheme of the Act 
shows that ss. 14 and 19, cannot be separat- 
ed into two rigidly watertight compartments. 
Sections 14 to 18 of the Act enumerate 
the various instances. where extradition 
warrants may be issued. Section 14 relates 
to the case of an accused; s. 15 relates to 
the case of a witness; s. 16, providesfor a 
provisional warrant ‘pending the arrival of 
the warrant issued, by the magisterial 
authority in the first British possession ; 
s. 17 relates to a case where the warrant 
has not been carried out for a month; 
s. 18 provides for ihe case where 
ihe prisoner after being returned was not 
‘prosecuted. Having enumerated . these 
various cases of special powers under the Act, 
5. 19 deals with the discretion which the Ma- 
gistrate in the second British possession has 
in cases where the return of the prisoner is 
sought or ordered under the Act. The case 
where the return is ordered obviously relates 
to the case of a Jater stage than s. 14, but 
the case where the return of the prisoner is 
sought relates to a case „under-s. 14, so 
that it looks asif one part of 8, . 19, and 
s. 14, overlap and s. 19, deals with the dis- 
cretion which the Magistrate dealing with 
the matter under s. 14, has, So. regarded, 
it cannot be said that an order under s. 14, 
refusing to return the prisoner is not an 
order under s. 19. It is true.that Mr. 
Boulton, on his interpretation of the sections 
thought that he was acting under B. 14 
only and not exercising the discretion with 
reference tos. 19. But-if his interpretation 
of the sections is not correct,.and on this 
matter I agree with Wallace, J., every 
order under s. 14, relating toa prisoner 
whose return is sought i is merely, an order 
under s. 19, sad in my opinion an appeal 
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< nullity. 
out that the matter was not brought’ to the 


1931 


lay tothe High Court. 
The second point raised by Mr, Jayarama 


.Aiyar is that, assuming an appeal lay, the 


High Court had no jurisdiction to,order tke 
taking of further evidence asihe Act does 
not provide for ihe Superior Court directing 
the taking of further evidence. Now the Act 
does not say anything about the powers which 
the Appellate Court may exercise. Is Jooks 
therefore, as if the Act is not complete in 
itself ; and one would, therefore, infer that 
what the Supericr Court should do is left 
by the legislature to the law of. the parti- 
cular British possession relating to appeals. 
Obviously, the Appellate Court must do 
something and even if, as coniended by the 
petitioner, the only power which the Appel- 
late Court has is to direct- the ‘return ‘or to 
confirm the lower Court's oider, the fact that 
the Appellate Court has passed an order of 
a slightly different k-nd “does not make it 
an order without jurisdiction. We some- 
times use the word ‘ jurisdiction’ loosely in 
such cases. A case of that kind must be 
regarded more as an irregular exercise of 
jurisdiction than as a case of a total lack of 
jurisdiction. Now, when a jurisdiction 


‘exists, however irregularly it may be exer- 


cised, the order cannot be regarded as a 
Here again it is necessary to point 


notice of Wallace, J., atthe time of deliver- 
ing judgment nor was any objéction taken 
before Burn, We are ‘not’ sitting in 
appeal against the orders of Burn, 3. or 
of Wallace, J. We are neither an "A ppel- 
late Court nor a revision Court.and to 
attack the validity of the judgment: of 
Wallace, J. and to contend that his order 
amounts to a nullity in a .collateral proceed- 
ing of this kind, I do not think, is permis- 
sible. I make these remarks on the assump- 
tion that Wallaée, J., had no power to direct 
the taking of further. evidence... But. even 
this is not really very clear. -No authority 
has been cited before us to show that in 
general where a right of appeal is, given 
but nothing more is said about the. powers 
of the Appellate Court, the Appellate Couri’s 
powers are limited and the Appellate Court 
cannot direct the taking of further evidence 
or direct further inquiry. . The decisions in 
Rama Aiyar v. Venkatacha’a Padayachi 
(1) and Krishna Reddi v Emperor (2), relate 
to the powers under s, 195, Criminal Pro- 
cedure Code, and I do not- ‘think. they. are 
strictly erat Tey” S not lay down 

1) 30M 3 

fa 5 Ind ce 831; 33 M 90; 7 
J 102; 11 Cr, L J 280, - 


LU Tu: SIEMEN 


1934 


Thesé cases are 


applied by Devadoss, J., to a case under 


8.476, in Sami Vannia "Nainar v. Peria-: P: 


swami Naidu (3). . If this last mentioned 
-case is to be regarded as correctly decided, 
it can only rest on the language of 
-5. 476-B of the Code and Ido not think 
‘it can be supported on the ground that a 
similar conclusion was arrived at in cases 
-under s.: 195, Criminal Procedure Code. 
But we. find that the decision in Sami 


sVannia -Nainar.v. Periaswami Naidu (3), 


-has not been followed by the Chief Justice, 
Bardswell and Burn, JJ. 
deĉídeds Janardana Rao v. -Prathipaty 
Lakshmi Narasamma (4). In that case it 
was held that though s, 438 may not apply 
‘to an appeal against an order under s. 476, 


on.account of the words “any appeal under . 
. this chapter,” still the rest of Chap. XXXI, - 


is applicable and cls. (c) and (d) of 5.433, are 
wide‘enough to enable the Appellate Court to 


: direct the-taking of further evidence. They 


also rely. on a decision of the Calcutta High 
Court in Muhammad Bayetulla v. Emperor 
© Mr. Jayarama Aiyar, contended that 
irecting of further evidence is not a conse- 
quential..or incidental order and he. pees 
on Mehi Singh v. Mangal Khandu (6). 
‘do not think -this case helps him. here 
may be cases where the Appellate Court, 
: while feeling that the lower Court's order 
„is wrong, feels it is unable to dispose of the 
-case-one way or another and’in such cases 


. a direction for. further inquiry may be.a 


-consequential or incidental order. 
therefore, inclined to agree with the deci- - 
-sion of the Full Bench. But the whole of 
.this discussion merely shows that there is - 
-no such general principle as that an Appeb - 


I. am; 


“late Court has no inherent power. to direct 


a further inquiry. The remarks of Lord - 


- Alverstone, C.. J. in Rex v. Brixton Prison 


(Governor) Percival (7), at p. 707* + .- 


“to send the case back to the Magistrate so- that he 
might allow further evidenceto be given as to the 
law of Victoria or whether we might ourselves have 


(3) 108 Ind. Cas. 638; 51 M 603; (1928) M W N73: 


27 L W265; ATR 1928 Mad, 391; 29 Or, L J 445; 10 
Al Or, R55; 55M LJ 218, 


(4) 147 Ind. Cas. 351; 38 L W 940; 6 R M330; 


35 Or. L J 392; ALR 1934 Mad. 52; 1933) M WN 
416. 
(5) 129 Ind. Cas. 317; 58 O 402; 34 O W N 923; 


Cal. 157 
- (6).12. “Ind Css, 297; 39 0157; 14 O L J (437,160 
W N10; 12 Or. L 529. 

(1) (1907) 1 K B 698; 76LJKB 619; 96 LT 545; 
7 1J P 48; 23 TL R 238, 
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-any general principle. 


in a case recently - 


“and 


: would lie from such refusal. ` 
Poges of (1907) T KB 


93i 


required that evidence to be given to us,” 

and similar remarks of Darling, J., at 
708: 

“Without doing that which, I am quite clear, we 

could do, namely, either send ‘it back to the Magis- 


“trate and -point out to him the defect in the pro- 


ceedings and allow him to have the prosecution re- 
opened and evidence given or else require for our 


| own information an affidavit showing what the law 


of Victoria applicable to this case is, 

confirm my opinion. I, therefore, think 
that the order of Wallace, J., is perfectly 
right and is not vitiated even by an 
irregularity, much less “by want of juris- 
diction. 

The only other point suggested tous is that 
the warrant exhausted itself when the peti- 
tioner was first brought before Mr. Boulton. 
When he directed the return of the warrant 
the High Court stayed the operation of that 
order and stayed the return of the warrant 
to Singapore. But apart from that, when 
the order of Mr. Boulton was set aside, all 
that happened from the time his order was 
passed up to the ‘time the case’went back 
before Mr. Vellodi must-be regarded as 
wiped out and non-existent; and when Mr. 
Vellodi came to the different ` conclusion 
the -warrant has got to be executed. In 


“my opinion there is nothing in this point. 


The petition must, therefore, be dismissed. 
Curgenven, J. -I agree with’ my learn- 


“ed brother that this application must fail. 


The question whether, when a person has 
been detained under an order of'a High 
Court, an application of ‘this nature will 
lie to a Bench of the same Court—amount- 
ing as it would virtually to an application 
to revise that order on the’ ground of lack 
of ‘jurisdiction—has not’ been argued and 
is certainly ‘not a self-evident proposition, 
But assuming this point to bé found in 
the petitioner’s favour, I agree that the 
order of Wallace, J., has not been shown 
to have been passed without jurisdiction. 


“On the contrary, I think the learned Judge 
“I have felt very grave doubt whether we ought not.” 


was right in holding that an -appeal lay 


` from Mr. Boulton’s order refusing to order 
` extradition. 


Section 14° of the Fugitive 
Offenders’ Act, requires ‘the Magistrate to 
satisfy himself that the warrant is ‘in order 
that the prisoner is the person 
named or described in if. If he is bo satis- 
fied then, so far as the provisioris of that 


‘ section ‘go, he is to’ order his return to the 
A 1 #1931 Oat. 3; 32 Or. LJ 325; Ind, Rul. (1931) a 


British possession in which the warrant 


` was issued, If he is not’ so’satisfied, then no 


doubt it is open. to him to refuse to make 
an order, and it may be that mo appeal 
The section 


Tey 


w 
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contemplates only the matters of form ad- 
veried to in it, and not any question of 
the merits of the application, and in in- 
voking ils provisions as affording a means 
io support a decision upon the merits I 
think that the learned District Magistrate 
éxercised a power which the section does 
not confer, Even if the section stood alone 
the mere use of the word ‘may’ would not 
necessarily confer that power. But ins. 19, 
which must be read with it in order to 
possess ourselves of a full statement of the 
Magistrate's powers in dealing with a war- 
rant, we find a specific enumeration of the 
circumstances in which, upon the merits of 
‘the case, an order of discharge may be 
made. It may be made if it appears that 
‘by reason of the trivial nature of the case, 
or by reason of the application for the re- 
turn’ of such prisoner not being made in 
good faith in the interests of justice or 
otherwise, it would, having regard to the 
distance, to the facilities of communication 
and to all the circumstances of the case, be 
unjust or oppressive, or too severe a punish- 
ment, to return the prisoner either at all 
or until the expiration of a certain period.’ 


Now I think it is clear that, where the . 


legislature has adopted the course of de- 
fining, with some particularity, the circum- 
stances in which extradition may be re- 
fused, it is not open toa court to hold 
that, merely because the instruction in 
s. 14 is permissive and not mandatory in 
form, it may ignore the terms of the latter 
section and exercise a discretion not con- 
ferred by them: It would be still more 
objectionable if an order so passed were, as 
is contended before us, not to be subject to 
appeal, while an order passed on any of 
the grounds mentioned in s. 19, is appeal- 
able, Iam inclined to think that the 
order of the District Magistrate, although 
ostensibly passed under s. 14, could in 
terms be brought under s. 19, because he 
holds that the case is not one where the in- 
terests of justice require the rendition of 
the accused person. But whether that be 
so ornot, I am clear that s. 19 is the only 
provision which enablés a Magistrate to 
adjudicate upon the merits of the applica- 
tion, and, that being so, Mr. Boulton’s 
order must be taken as having been passed 
under that section. It was, therefore, ap- 
pealable, f 

The only other point deserving considera- 
tion is whether, in disposing of the appeal, 
this Court, was competent to remand the 
case for the reception of evidence. As mv 
learned brother has pointed out, tle Fugi- 
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tive Offenders Act does not define ihe 
powers which an Appellate Court may 
exercise in this behalf, and the only reason- 
able inference is that it may act in accord- 
ance with the normal procedure by which 
it is governed in the exercise of 1ts appel- 
late criminal jurisdiction. It is hardly to 
be expected that the language of the 
Criminal Prceedure Code will be found 
adapted to a case of this natuie verbatim 
et literim. It is enough, 1 think, to point 
out that, under the provisions of s. 423 (a), 
in an appeal from an acquittal an order 
may be made directing further inquiry 
and (b) in an appeal from a conviction an 


- order may be made directing a retrial. 


The section further empowers the Appellate 
Court, in language markedly wide, to 
‘make any amendment or any consequential 
or incidental order that may be just or 
proper’. Furthermore, s. 428 empowers an 
Appellate Court to order the reception of 
further evidence, either by itself or by an- 
other court. In view of these provisions 
I think it lies somewhat heavily upon the 
party asserting it to establish that the 
normal powers of an Appellate Court do not 
include the power to remand a case for 
further inquiry; and this is the more so 
because in cases such as the present it 
may happen that such a course alone 
would avail to reach a right conclusion. 
My learned brother has discussed the case 
law relating to ss. 195 and 476 of the. 
Oode of Oriminal Procedure. In view of 
the recent Full Bench decision in Janar- 
dana Rao v. Prathipaty Lakshmi Narasam- 
ma (4) they do not help the petitioner, 


- No other authority for the position pressed 


upon us has been cited. I conclude that 
the order of remand was passed with juris- 
diction, and confers validily upon the sub- 
sequent orders passed in this case. 

By the Court.—The petitioner will pre- 
sent himself before the Police Magistrate 
of Singapore on or before June ‘20, 

A. Petition dismissed. 


a t 
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ALLAHABAD HIGH COURT . 
_ First Appeal No. , 67 of 1930 
April 25, 1933 
l MuUKERJI AND YOUNG, JJ. 
MANGAT RALAND OTHERS —PLAINT,FFS— 
APPELLANTS 
versus ‘ 
DULI CHAND AND otuiss—Darennants 
RESPONDENTS 
Civil Procedare Gode (dct V of 1908), s U 


v 


1944 


Fizpl. 4—Ezecuiton sale—Setting aside of sale— 
Sale to third party—Appeal by decrea-holder auction 
perches | Tire party depositing amount--Decree- 

older, withdrawing amount—Appeal allowed, if 
operates asres judicata in suit by purchaser—T'rans- 
fer of Property Act (IV of 18321, s §2—~Election 

A sale in executida of a decree which P. had 
obtained against Q and ia which P had purchased 
the property was sət aside.and P appealed against 
it, @ sold the property to Ron whose depositing in 
court the decretal amount, P withdrew the amount 
in full satisfaction of the decree. P's appeal . was 
heard without knowledge of these facts and allowed, 
R not being impleaded therein. P then claimed the 
property as his and R fileda suit for a- declaration 
that the property wag his.: 

Held, thats, 11, Civil Procedure Code, did not 
apply to the case, ‘that the proceedings which ended 
in the appeal were not a ‘suit’ but proceedings in 
execution only'and an implied decision in that case 
could not bea bar to a trial. toa question arising 
in a subsequent suit and that the plea was not one 
which might or ought to have been raised in the 
appeal by Q. [p.:9 5, col. 2.] 

Held, also that P. having. withdrawn the. money 
c uld not also contend that s. 52, Transfer of Prop- 
erty Act, barred R's claim as he had two remedies 
which were not co-existent ‘but alternative and he 
deliberately selected one and that his act operated 
as a bar to further appeal to the High Court. 
Qudrat-un-nissa Bibi v Abdul Rashid (1), distingui- 
shed [p. 93t, col. 2: p 935, col. 1.}- 

F. A. from -a decision .of the Additional 


Sub-Judge, Meerat, dated . pesceper 14, 
1929.. 


Sir Tej Bahadur. Sapru and “Mr. M. N. 
Raina, for the Appellants.. 

. Mr. P. L. Banerji, Dr .K. N. Katju, Messrs. 
N. C. Vaish and Ambika Prasad, for the Res- 
pondents. 


- Judgment. This ii is a first appeal iom 
the judgment of-the Additional Subordi- 
nate Jadge -of Meerut: The plaintiffs 
brought a suit for declaration that they were 
the- owners ‘of certain property anu that 
the defendants had no right to it. The lower 
‘Court dismissed the suit. The ‘plaintiffs 
appeal. The admitted facts are as follows:— 
“One B. Duli Chand, a Vakil, together with 
his. two infant sons, were the mortgagees 
of the land in suit. On March 12, 1927, B. 
Duli Chand obtained a decree for sale of 
the mortgaged property for the sum of 
Rs. 5,000. Tne property in due course 
“was put up to auction and was purchased 
by Duli Chand for Rs. 1,300. On Sep- 
tember 5, 1927, the sale was set aside at 
the instance of the judgment debtor by the 
Subordinate Judge. On the 7th of the 
same month the judgment- -debtor sold this 
property together with other property to 
the plaintiffs for the sum of Rs. 13,000. 
-On November -1, 1927, Babu Duli Coand 
filed an appeal in ihe- High Gourt against 
the order setting aside the sale. In that 
appeal the plaintiffs were not partiga; On 
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November 4, 1927, the Suits who had 
meanwhile ’ purchaséd the propery from 
the judgment-debtor, deposited in court 
Rs, 5,524 for the di igcharge of the debt 
due to Babu Duli Chand? The execution 
case was thereupon struck off as satisfied. 
On March 1, 1928, Babu Duli Chand and 
his two sons applied’ to tha court to with-- 
draw the deposit paid in«by the plaintiffs 
and on May 21, ‘money was withdrawn. On 
February 6, 1929, the appeal to the High 
Court against sétting aside the sale was 
heard and decided i in favour of Babu Duli 
Chand. Itisto be noted that when this 
appeal was heard by the High Court the 
Bench which heard it, of which one of us 
was a member, was not informed by 
the appellants of the deposit of the amount 
due to the appeallants in court or that the 
said Sum had been taken out in satisfac- 
tion. Babu Duli Chand, after his success 
inthe High Court claimed the. property as 
his, and this suit was thereupon filed by the 
plaintiffs. 

Itis argued by Sir Tej Bahadur Sapte 
on behalf of the appellants that the defend- 
ants are now estopped from denying the 
plaintiffs proprietary rights in respect of 
the property in suit; that when they took 
their money out of court they must be held 
to have -abandoned their other remedy of 
appeal against the order setting aside the 
sale and that their election in that matter 
is now binding upon them and they cannot 
fall back upon their other remedy. It iš 
urged by Sir Tej Bahadur Sapru that the 
present . plaintiffs were not represented in 
the appeal to the High Court; that the 
judgment-debtor who was represented, hav- 
ing sold his property to the plaintiffs, had 
thereafter no real interest in defending the 
appeal, and that if the High Court had been 
informed that the appellants before it then 
had taken the money out of court, the 
appeal would undoubtedly have been dis- 
missed. He further says that it was the 
duty of the appellan's in that case to lay 
all the facts before the court and that they 
failed in that du.y. 

Dr. Katju who appears for the respond- 
ents, on the other hand, relies on s. 52, 
Transfer of Property Act. He contends 
that the plaintiffs when they bought the 
property took it subject to the law of lis 
pendens and that they are bound by the 
decision ‘of the court below. He further 
argues that s. 11, Civil Procedure,Code, ap- 
plies, that the point now relied upon that the 
appellants in that case took the money out 
of court ought to have been impleaded i in the 


gge 


case snd that therefore the matter is. res 
judicata. He contends.that the doctrine of 
election.does not apply, and relies upona 
decision of a Bench of this conrt in Qudratu- 


nissa Bibi v. Abdul Rashid (1). This wasa _ 


pre-emption case and it was there held 
that where the pre-emptor in. execution of 
his decree paid the purchase price of the 


property into court and the vendee took it 


out, the vendee was-not estopped from pro- 
secuting. his appeal.against the decision. 
of the lower Court. 


in this case having taken out, of court 
the money due: tothem on account of the 
property did not act honestly in prose- 
cuting thereafter their appeal against the 
order setting aside the sale and we are 
further satisfied that if the: High Court 


ing to law. 


We are now satisfied that the pre-emption 
case .relied upon by ‘the Counsel for the 
respondents is an authority on the point 
before us.. It is to be noted that when a 
successful pre-emptor pays money into 
court he becomes entitled to take posses. 
sionof the property at once. That being 
soit. would -be unreasonable to- suggest 
that the vendee having ‘been: threatened 
with:a loss of his property was not en- 
titled to take the money out of court and 
obtain upon it interest which he other- 
wise would not obtain until. the appeal 
was heard. We do not :think that, pro- 
perly considered, taking out the money in 
the case ofa pre-emption decree is an 
election within the meaning of the de- 
cisions upon that doctrine. We think 
therefore that the authority quoted above 
can be distinguished. we have therefore 
not had to consider whether we agiee or 
not with the. Bench of this Court which 
decided the pre-emption case alluded to 
above. The main difficulty which the 
appellants had to overcome was s. ll, 
Civil Procedure Code, which enacts that: 

“No copet shall try any suit or issue in which 
the matter directly and substantially in issue 


has been directly and substantially in issue in 
aformer suit between 


ween parties under whom they or any of them claim 
litigating under the same title,” =, * 

() 96 Ind. Cas, 519; A IR 1926 All. 661; 24 AL J 
7713; 48 A 616. 


MANGAT RAI V. DULI OHAND 


We. are satisfied .thab the respondents . 


“sale or not. 


the same partits or be-. 


> 4710 


and further Expl. 4, which is that: - 

“Any. matter which might and ought to’have been’ 
made ground of defence or attack in such former. 
suit shall be deemed to have been a matter directly: 
and subetaintally in issue in such suit.” 


We have come to ‘the conclusion that ` 
the respondents have failed: to establish 
that s. 11 applies in “this case. The pro 
ceedings which ended in the appeal tothe ` 
High Court were nota “suit”, They were 
proceedings in execution only. An implied - 
decision in that case cannot be a bar to a 
trial of a question which arises in a subse- 
quent suit: see Ram Chandra Sahu v: Salik - 
Ram Sahu (2). No doubt the principle of ` 
res judicata has been ‘extended’ to pro- 
ceeding in execution. We .therefore have 
to decide.whether the appellants—as suc-™ ` 
cessors-in-title of the -respondents in the 
former execution first appeal— are -precluded 
from arguing the question of electicn 
on the ground that thisis a point which 


“might andoughtto have been made ground of’ 
defence or attack in the former proceedings.” oo 


The only question before’ the court of sp- 


. peal jin the former . proceedings was whe- 


ther the sale of the property was à valid 
That question was to be de, 
cided on the facts which arose onor before 
the day of the sale, -The ‘taking out of 
the money by the appéllants took place 
months after the appeal was filéd. The 
present plaintiffs or their predecessors-in- 
title (the respondents to the appeal in the 
former suit) ‘could not have argued this 
point without producing: additional evi- 
dence in the High Court. The court might 
have refused to admit additional evidence. 
The predecessors-in-title of the appellants 
were entitled to argue that appeal onthe. 
points then before the court. We cannot 
say that they either “might or ought” to 
have raised the present point in the for- 
mer proceedings. We therefore hold that 
Expl. 4 does not apply and thats 11 cannot 
help the respondents in this present: appeal. 
Section 52. Transfer of Property Act, 
would help the decree-holder in the former 
litigation and would be for his benefit. But 
if the contention of the present appellants 
is correct in Jaw that the decree-holder 
when'he took the money out of court in 
the execution suit came to a final and- 
conclusive election, he would be estopped 
from-relying upon s. 52. When the present 
plaintiffs paid the money into court inthe 


-execution proceedings B. Duli Chand had 


two alternatives. He could either take: 
the money out’ of court or prosecute his 


9) 121 Ind, Cas.702:; A I R1930 All. 628; 52 A 
217; Ind, Rul. (1980) All, 160. 
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appeal. He definitely decided to adopt his 
right of taking'the -money out of court. 
He-thereby .represented to the present 
plaintiffs and to all the ‘world that he 
had ‘abandoned ‘his appeal. The doctrine 
of election undoubtedly in our opinion 
applies. The alternatives before B. Duli 
Chand were noi coexistent but alter- 
native and once having ‘adopted one of 
his remedies, he cannot now be allowed 
to rely upon another. The doctrine of 
election has been applied: in England in 
many cases.’ The leading . case is that of 
Scarf v. Jardine (3) where it was held that 
where a customer might at his option 
have sueda late partner of a firm or the 
members of a new fitm, and had elected to 
sue ihe new firm, he could not afterwards 
sue the late partner. : 

` Ia Ferguson v. Wilson (4), it was held 
ihat where the plaintiff could receive pay- 


ment for a loan toa company either in 


shares or in money, and where his conduct 
led to the inference that he had accepted 
a Gheque in payment, he was cebarred 
from. any claim ‘to the shares. Further in 
Bedford and Cambridge Ry. v. Stanley (5) 
where the promotors of a Railway Company 
could: either sue: upon an agreement wiih 
landholders along the course of their 
proposed line for the purchase of their 
land, or might acquire the land com- 
pulsorily under the Lands Clauses Act 1845, 
Ch. 18, s. 5, and had commenced proceed- 
ings under their compulsory powers, it was 
held that they “were therefore precluded 
from enforcing their rights under the agree- 
ment. The question of election has also 
been considered in India. In Bent Madho 
Das v. Jotindra ‘Mohan Tagore (6), a Bench 
of the Calcutta, High Court held that where 
a court had returned a plaint for p-esenta- 
tion to the proper court and the plaintiff 
had taken back his plaint and presented 
it tothe proper court, it was not open to 
him to appeal from the order returning the 
plaint. Thé learned Chief Justice of the 
Calcutta High Court said: 

ı“ The plaintiff having availed himself of the 
benefit of the orderand having elected to present his 
plaint to the Burdwan Court, | do nos see how he 
can now app2al from the order........... He seems to 
have exercised the option that was given to him 


. either to avail himself of the order or to appeal 
against it, and he elected to proceed under the order 


(3) (1822) 7 A O 315; 30 W R893; 51 LJ Q B 612; 
7L'T 258. 

(4) (866) 2 Oh. 77; 15 W R27. 
(5) (186*) 19 E R 1zt0; :1 W R139,7 L T477; 9 
Jure(N s; 154, 32 L J:Oh. 60; 2 J.&H 746;1 NR 


68. 
(8) 11 C W N 765; 5 C-L J 580, 
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and avail himself of it." 

In Baikuntha Nath Dey v. Salim Ullah 
(7) the Calcutta High Court held that where 
a litigant has a right to choose betwaen 
two remedies which are not co-existent but 
alternative, aad adopts one ‘of those re- 
medies, his act at ones operates as a bar 
as regards the other and tha bar is final and 
absolute, Mookerjee, J.,.said: 

“Thare can ba no doubt that when a litigant has 
ths rigut to choose batween two remedies which are 
not coexistent but alternative, he. may select and 
adopt ong as better adopted than the other to work 
out his purpose; but once he has made his choice, 
and adopted one of the alternative remedies, his act 
at once operates as a bar as regards the-other, and 
the bar is final and absolute." 

We have no doubt that the two remedies 
before B. "Dali Chand were- no’ co-existent 
but alternative; that he deliberately selected 
one, and that his act undoubtedly operated 
asa bar to his further appeal to the High 
Court. This point, as we have held above, 
is open to the present appellants, as it could 
not be said that their prédecessors-in-title 
might and ought to have raised this point 
in the former appeal. The question whether 
the respondents would have the money or 
the property arose definitely when the appeal 
in the execution case was’ decided. As 
tne result of that appeal, the respondents 


‘had both the money and the property. They 


could not keep boh. Hence they offered 
to return the money. In the suit out of 
wh'c the appeal has arisen the question 
wé have to decide is whe:her the respond- 
ents shoyld have the property or money, 
This is therefore a proper stage to raise the 
question.: We have held that the respondents 
having desided to take the money cannot 
keep the property. We accordingly allow 
the appeal, set aside the decree of the 
court below and decree the appellants’ claim 
with costs throughout. 

N. Appeal allowed. 

(7)12 0 W N 590;60 L J 547, 
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LAHOR: HIGH COURT 
Criminal Appel No, 767 of 1933 
October 13, 1933 

Jar Lat, J ? 

ASA SINGH—(Cosvicr)—AppraLuani 
versus 
EMPEROR—ResponDENt 
Criminal Procedure Code (Act V of 1898), s. 162— 
Discrepancies between statements of approver and 
other witnesses—Reference to approvers statement 
made before Polite to explain discrepancies —L2gality 


of. 
there there are discrepancies between the state- 


ments of the approver and other witnesses, it is not 
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: apen to the Judge totry explain them by referring to 

` the statement of the approver made before the Police, 
as this procedure is opposed tothe express provisions 
ofs, 162, Criminal Procedure Code, 


C. A. from an order of the Additional 
Sessions Judge, Multan, 


‘Mr. M. L. Puri, for the Appellant. 
Mr. M. Monir, for the Respondent. 


-Judgment— ‘Asa Singh has been con- 
victed by the Additional Sessions Judge of 
Multan under s. 457-75 of the Indian Penal 
Code. 
rigorous imprisonment. 

It is alleged on behalf of the prosecu- 
tion that about a year and three-quarters 
before the trial a theft accompanied by 
house-breaking was committed in the house 
of Jiwan Das and that there were three 
‘culprits as tracks showed. No report of 
this. theft was made at the Police Station. 
The approver Banta Singh in another case 
was arrested and is alleged to have dis- 
closed this incident and the names -of his 
accomplices. - According to him there was 
another person Vir Singh who took part 
in ` this affair, On a search being 
made of the house of the appellant Asa 
‘Singh and Vir Singh two clothes and one 
saddle. were recovered which are claimed 
by Jiwan Das. The appellant or his bro- 
ther on the other hand claims them. The 
approver says that the stolen property, 
which does not appear to have been more 
ihan what has been recovered, was not 
divided between the three ‘culprits, and 
he explains the absence of recovery of 
any property: from his possession on that 
account. In my opinion, however, this is 
a very suspicious circumstance, ,because 
the approver was arrested more than 
five months after this incident and absolute- 
ly no good reason has been shown wh 
the property if it was, stolen by them was 
not distributed among the culprits in the 
meantime. There are discrepancies be- 
tween the statements of the approver and 
other witnesses; oneof these discrepancies 
the Additional Sessions Judge tries to 
explain by referring to the statement of 
the approver made before the police. This 
procedure is .opposed to the express terms 
of s. 162 of the Criminal’ Procedure 
Code. “All the assessors, who assisted at 
the trial, were of opinion that the guilt 
of ` the appellant had not been proved. 
This opinion, in my opinion, is entitled to 
weight in this case. Iconsider the ,case 
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He has been sentenced to two years’ 


147 1,0. 
against the appellant has not beèn proved. 


bail bond. 
Ne 


Praia! 


> Appeal accepted. 


MADRAS HIGH COURT 
Second Civil Appeals Nos. 557, 558; ` 
1039, 1036 and 1037 of 1929 rii 
` August'30, 1933 . S 
Mapaavan Nate, J. nk 
SRIDHARA RAO AND ANOTHER ~- 0}. 
Durexpants—APPRLLANTS | #5 

"versus v2 
KUDKOLI SRINIVASA RAO AND 
ANOTHER—T LAINTIFFS — DEFRNDANTS— 


: RESPONDENTS. = | ` 
Hindu Law—Gifi—Grandfather’s power to make 
gift of ancestral property to daughter's sons. L 


A grandfather has no power under the Hindu Law 
to make a gift of ancestral property in favour of his 
daughter's sons, Ponnuswami v. Thatha (1), follow- 

; : r 


ed. : 

A. against the decrees af the Court. of the 
Subordinate Judge; South Kanara, ‘in 
Appeal Suits Nos. 3 & 4 of 1928 and ‘299, 
293; & 297 of 1927, preferred- against 
the decrees~-of the -Court of the District 
Munsif,, Mangalore in O. 8. Nos. 515, 514, 
516, 517 and 523 of 1925 respectively. «7 

“Mr. K. Y. Adyaga, for the Appellants, .- 

Mr. B. Sitarama Rao, ‘for the Respond- 
ents. AE i < 

Judgment—The question of law that 
atises for decision in all these 5 cases is: : 

“Whether a grandfather:can nake a gift of 
ancestral property (in these casés the gift is money 
with which mortgages were taken) in favour of 
his grandson,i. e, daughter's son,” ~ : 
Reasonable’ gifts by a father in favour 
of the daughter at the time of, or even after, 
her marriage and gifts by a brother in 
favour of his sister, in such circumstances 
have all been upheld by decisions ac- 
cording to Hindu Law. These decisions 
are based on the interpretation of texts but 
no text has been brought to my notice in 
support of the appellant's contention in 
these cases. In Ponnuswamiv! Thatha Q) 

a gift of immovable property: made by 
a donor in favour of his grandson was 
successfully questioned by the donor's 
brother. Acceptance of the learned Coun- 
sel's argument would mean an extension 
of Hindu Law not warranted by any text 
or decision, however much the circum- - 
stances may show that the gift should be 
upheld. In these: circumstances | these 


(1) 9 M 273. 
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second appeals must be dismissed. For 
his: costs. the. first respondent’, will.get 


Counsel’s.fee in S. A. No, 1035 of 1929 and 
the total printing charges in-all the. second | 


appeals together with “the costs of ‘the vaka- 
laths filed by him. . | 
pae KN JA poeni dismissed, 


ALLAHABAD HIGH COURT 
Full Bench b 
“Second Civil Appeal No. 10 of 1932 
November 22, 1953 3 
SULATMAN, C.J., MUKERIL AND KING, JJ. 
LALLU SINGH - DEFENDANT — X 
Ga . APPELLANT a? 


“" VETSUS - i 
“Tala CHANDRA SEN— PLaINTIEE — — 
RESPONDENT. V -> i 

niee of òneco-sharer to pay rent 
-~-Payment by lanvbardar—Suit by Jambardar for 
money paid by. him -—Deeree—Assiymment. of profits by 
co:sharer- to stranger ~Suit by stranger for profits 
against | lambardar—Suit, if maintainable in Revenue 
Court— Agra Tenancy: Act (III of- 1986); s. 229— 
Lambardaf's right to set off his: decree—Transfer of 
Property Act IV ofa 1882,.s8- 8, 182-—-Claim for 
profits, if an a stionable claim—Lambardar, if enti- 
tled. to show tak. ussigrniment was- a sham transat- 
tion. 

~A was the owner of certain shares in a village 
and as such was entitled.to certain , profits for a 

year as against B, the lembardar of the mahal, 

The protits for 1331, Fasli fell due on August 1, 
“1927, and on August 3, 19:7, A assigned her ‘right 
tovrecover the profits, toC. B had paid, A's share of 
the land revenue and he tiled a suit for recovery of 
the. amount for which he ‘obtained a decree, 
CG filed a suit for the recovery of the profits under the 
assignment, B- pleaded-inter alia that the transfer 
made infavour of C was a fictitious one, having 
been made to defeat B's claim for reimbursement 
out. of the profits ostensibly sold ; 

Held, (2) that since the passing of the Agra Ten- 
ancy Act of 4401, the policy of the Legislature has 
.been that a suit ‘by an assignee of a -co-sharer for 
profits should be maintained in the Revenue : ourt 
as if it were a suit by the co-sharer himself. A 
‘Person, who purchases the share of a co- -sharer will 
‘be the có-sharer's assign, butso will be the person, 
who purchases not the shareof the co-sharer but 
only the co- -sharer's right to recover profits in any 
particular year or years. The assignee need not be the 
assignee of the entire interests of aco-sharer, but may 
be an assignee of only a portioa of those interest, Con- 
sequently the suit was properly instituted in the 
Revenue Court: [p.939, colal & 2] |? 

(ii) that although it was open to B, the lambardar 
to get credit for all payments made by him in the 
year for which profits were claimed,’yet B was 
not entitled to claim by way of settlement of the 
account aright to bereimbursed, outof the profits 
for 1334 Fasii anything that he paid inthe years 
1332 and 1333 Fasli, “Any payment that may “have 
been made in the yéar 1332 or '13 3 Fasli can: be 
‘taken into account only in adjusting the accounts of 
those years and those years alone, The mere fact 
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that B held a decree against A would not enable 
him to ask for an adjustment on account of that 
decree, unless he can show that he actually made. the 
payments for which he obtained the decree ‘in,the 
year 1334 Fasli. fhe paid’ any portion" of the land 
yeventie -for 1332 or 1333 Fasli, in the “year 1334 
Fasli, he would be entitled to have, that amount 
set offagainst anything that may be du to the co: 
sharer or her assign; [p. 940, col J.J 

(iii) that B could not be ‘allowed a seb off on the 
ground that C was the purchaser of an actionable 
claim and under s 132, Transfer of Property Act, 
had purchased it subject to _cauities ` “against bis 


transferor; [p. 941, col. 11 

(iv), that B was entitled. to establish the: „true 
nature of the:trangfer in favour of C ;. and that if 0 
was nota bona fide purchaser for value and had lent’ 
his name "only to be used as a cloak by' A, the suit 
could be regarded only as asuit filed by "A herself 
through her benamidar and in that: case, there 
would be nothing to prevent, the court from allowing 
B to claim a set off of his decree, against A's claim 
aa the claim is made in the name of Ç. [p 941, 
co || 


S. C. A, from ‘the decision of the District 
Judge, Bulandshahr, dated November 16, 
1931. `- 

Order of Reference to a Full Bench 

Mukerji and Bennet,’ JJ.—( August 1, 
1933. )—We think this case ought to go be- 
fore a larger Bench. 

The circumstances which have led_ to 
this appeal are briefly these,” Chaudhrain 
Lakshmi Kunwar is 4co-sharer in a certain 
village. She owed, to the lambaréar Lallu 
Singh some money under a decree on account 
of land revenue for the years 1332 and 1333 
Fasli paid on-her behalf by the lambardar. 
Two‘ days after-the profits “for the year 
1334 Fasli fell due- to her, that is to say, 
on August 3, 1927;-shé assigned ‘her right 
to recover the profits to Lala Chandra Sen, 
the plaintiff, Chandra Sen brought the suit 
out of which this-appeal has arisen. The 
lambardar Lallu Singh‘ claimed.the: right 
to set off the decree he- held- ‘against 
Laksbmi Kunwar. This request has not been 
grantedby either of the.courts below. He 
has come, therefore, in second appeal. - 

The learned District Judge has decided 
{ie dppeal, on the authority of the case 
of Govind Ram v. Kunj Behari (1) The 
Full Bench case was decided under the 
old Tenancy Act of 1901. Since then 
some slight change has been made in the 


‘law which we shall presently notice, and 


another aspect of the case was not present 
before thé learned Judges who decided 
it. s 


e 
The decision in Govind Ram v. Kunj 
Behari (1), is dated December 20, 1923, when 
the Agra Tenancy Act of 1901 was in 
(1) “F3 Ind. Cas. 403; 48 A 398; 22. A L J 21%; A 
R 1924 All 341; LR 5 A65 Rev, (F B). `: fe 
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force. In s. 16 of that “Act the words 
“settlement of accounts” did not occur. 
Section 226 of the Agra Tenancy Act 
of 1926° states as follows: - 

“A co-sharer may sue a lambardar for ssttle ment 
of accounts and for his share of ip profits ina 
mahal or any part thereof.” 

Under the old Act it was held’ by a 
leained Judge of this court in Murlidar 
v. Sitaram, 14 Ind. Gas. 121° (2) that when 
the suit against a lambardar related tooné 
year, the. losses. that occurred to` the 
lambardar during the previous years could 
not be taken ~ “into” consideration. This 
view was dissented from in the Full Bench 
case of Sheo. Ghulam v. Salik Ram (3). 
The ‘fact, however, remains that we have 
now got certain words which did not exist 
- there ” before, and these words have clearly 
widened the. scope of the law. If the 
previous account may be. opened up, it is 
‘possible to hold that the lambardar would 
-be.entitled to deduct from: what is due 
to the plaintiff what is due to himself 
„from, the plaintiff's predecessor-in-title.” . 

Then again it may be possible to apply 
.8. 132 of. the -Transfer of Property Act 
which. says that the transferee of an 
actionable claim. can take it only subject 
to all liabilities and equities to which 
the transferor was subject in respect 
thereof at the date of the transfer. It is 
true. that in. defining an actionable claim, 
s. 3 of the Transfer of Property Act uses 
the words ‘which the Civil Court recognises 
as: conferring grounds for. “relief” and it 
is possible to argue that the “Civil Court” 
does: not include a Revenue’ Court, Bat 
it-is certainly. arguable .that ihe word 


“Oivil Court’ there has been used to 
indicate the: nature of the .debt and not 
the class.. of the court, which, in 


certain localities are not always the same, 
For example, in the, United Provinces 
we have got the Reventie Courts to hear 
rent suits and suits for profits. In Bengal, 
we understand, the Civil Courts take cog- 
nizance.of rent suits and also suits for profits, 
‘In view of the change in the Tenahcy 
Ac; and in view of the applicability of the 
rule.as to actionable claim, and further 
in, view of the apparent justice of the 
appellant’s claim, we think that this case 
ought to be decided by a larger Bench. 
Sitting as a Division Bench we cannot 
go against a Full Bench decision. But, 
as alieady stated, the Full Bench 
decision was g.ven prior to the piping 


(2) 14Jnd Cas. 121. 
(3) 4 Ind Cas. lov; 22? ALJ 6:0, A v R 1924 Ali 


481; 46 A 19.; LR5A 169 Rev, 
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‘against Lakshmi Kunwar. It 


‘sold and she had nothing out 
‘Lalla Singh could recover the amount, 


-ment out of: the profits ostensibly 


14710 


of the new Jaw, and it did not consider 
the possibility of the application of sy 132. 
of the Transfer of Properiy Act- or: mate 
least of the applicability: of the principle 


-on which it is based. 


We accordingly direct thet the case be 
laid béfore the Hon'ble the Chief Justice 
for the constitution of a large Bench. 

Mr.Shambhu Prasad, for Mr. Shiva Pra- 
sad, Sinha, the Appellant. 

Mr. A. M. Khwaja, for the Respondent. 

Judgment.—This,is a reference t) a 
Full Bench, and it has BAGEN, out of a 
second appeal. 

The points that will have to be deter- 
mined -by the -Full Bench will. be’ 
stated presently.’ The facts’ are’ as 
follows:— ` 

One Lakshmi Kunwar was the owner of 
a certain share in a. certain village. -She 
was entitled as such co-sharer to certain 
profits for the year 1334 Fagsli as against 
the appellant, Lallu Singh, who is -the- 
lambardar of the mahal in which the share ` 
lies. The profits fell due to her on August }, .» 
1927, and two days later, on August 3, 
1927, she assigned her right to recover the’. : 
profits to the respondent, Chandra Sen. 
Chandra Sen brought the suit out of which 
this second appeal grose for recovery of the 
said profits. In the years 1332 . and -1333 
Fasli, Lakshmi Kunwar failed to pay her. 
share .of the land reventc..,Lallu Singh ` 
had to pay the same as the lambardar. 3 
He filed a suit for recovery of ihe sums 
th's. paid by him and ob ained a decree * 
is alleged ` 
that Lakshmi Kunwar's property had been 
of which 


for which he .had abtained a decree, 
except the profils for the year 1334 Fasli. 
When: Chandra: Sen brought the suit, 
Lallu Singh pleaded inter alia that tho 
transfer in favour of Chandra’ Sen was 
a fictitious one, having been made to 
defeat Lallu Singh's claim for reimburse-, 
sold, 
Lalla Singh claimed credit for thé amount: 
due to him under ths decree as against 
the profits. 

The Court of first instance dismissed the 
suit holding that the transfer in favour of 
Chandra Sen was a fictitious one, and 
did no! entitle Lim to maintain the suit. 
On appeal by the plaintiff, the then 
District Judge, Mr. Raghunath Prasad, 
held that although there was every pro- 
bability of the transfer -in . favour of 
Chandra Sen being a fictitious - one, 
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yet'there was no clear allegation of fraud, 
and, therefore, the learned Judge held 
that’ the- suit was . maintainable. : He, 
however, further held that the plaintiff 
could recover the profits claimed “on the 
same-condition on which the Musammat 
(Lakshmi Kunwar) could have- done if 
she herself had tiled:the suit against the 
respondent”. In theresult, Mr. Raghunath 
Prasad remanded the suit for trial to the 
Court of first- instance. The case-, went 
back to the Court of the Assistant Col- 
lector. before whom the ‘suit had been 
instituted, and the Assistant-Collector, who 
seems. to be a gentleman other than: the 
officer who heard the suit originally, decreed 
it for. a sum of Rs. 875-11. On the ques- 
tion .of set. off, the learned Assistant Col- 
lector held that he was precluded from 
allowing it, as this court had ruled that 
it could not be allowed in the circumstances 
of the case. He referred to the case of Go- 
vind Ram v. Kunj Behari, 22 A. L J. p. 17 
(1), which is the same case as I. L. R. 46 
All. p. 398. The defendant filed an appeal. 
The District Judge (who had succeeded Mr. 
Raghunath Prasad) . affirmed the decree 
subject to a slight modification. - The 
defendant has come up in second appeal, 
and four points have been argued on his 
béhalf, and these are the points that we 
have.to decide :— 

(1) Whether the suit was maintainable 

“. in the Revenue Court?. 
@) Whether Lallu Singh was entitled 
to a set off in the circumstances 
7 of this case’ (a) because of the 
- change in the law since the ruling 
in Govind Ram v. Kunj Behari 
Lal (1) .was given and (b) because 
the claim jor profits was an 
actionable claim, and the trans- 
feree could take the transfer only 
subject. to equities against the 
transferor ? and 
(3) Whether the suit was not maintain- 
able on the ground that the 
transfer in favour of the plaintiff 
was voidable at the option of the 
defendant-appellant ?. 

On the question of Jurisdiction no case 
has. been cited on behalf of the appel- 
lant. It appears tò us that since the 
passing of the . Tenancy Act of 1901, the 
policy of the legislature has been that a 
suit by an assignee of a co-sharer for 
profits should be maintained in the Revenue 
Court as if it were a suit by the co- 
sharer himself. In this respect a.departure 
was made from the Rent Act of 1881. 
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Section 186 of the Tenancy. Act of 1991: 

enacted that the word “co-sharer"” would ~, 

include an.assign of a co-sharer for, the- 
purposes of Chap. XI of the Tenancy ‘Act, 

that is to say, for the purposes of recover-. 
ing arrears of profits etc, The same law 
has been maintained in s. 229 of the new 
Tenancy Act of 1926. A person, who 
purchases the share of a co-sharer will be 
the co-sharer’s assign, but so will be the 
person, who purchases nót the share of 
the co-sharer but only the co-sharer’s right 


to recover profits in any particular year 


or years. The assignee need not be the 
assignee of the entire interests of a co- 
sharer, but may be: an assignee of only a 
portion of those interests. 

In this view, we are clearly of opinion 
that the suit was- properly instituted in 
the Revenue Court. . . 

We may. point out -qnestion 

in any 
and the defect in 


that the 
was not taken 
of fhe courts below, 


jurisdiction if any could have been cured 


by the fact that an appeal from a suit 
for profits lies to the Districts Court and 
not to the Appellate Revenue Court... The. 
point, however, being important, we allowed 
it to be argued, and we have accordingly 
answered ib. 

The next question [Q. No. 2 (a)] is whether 
Lallu Singh is entitled to a set off because © 
s. 226, which has taken the -place of 
s. 164 of the Tenancy ‘Act of 1901, is 
slightly differently worded. Section. 164 
of the Act of 1901, says “A co-sharer may 
sue the lambardar for his share of the 
profits of a mahal or any part thereof,” 
s. 226 runs as follows.—'‘A co-sharer may 
sue the lambardar for settlement of accounts 
and for his share of the profits of a mahal 
or any part thereof". The change in the 


. language suggests that before a co-sharer can 


get a decree for profits, the mutual accounts 
that may stand between the co-sharer and 


the lambardar will have to be ` adjust- 
ed and then a decree should be 
made. It is possible that it was the 


legislature that where 
such an account is settled and the defend- 
ant-lambardar is found entitled tore- 
cover something from the plaintiff co- 
sharer, the lambardar would be entitled 
to. get a decree in the very suif ofthe 
cc-sharer without recourse to'a subsequent 
suit. This, however, is not a point which 
we are called upon to decide, Suffice 
it to say that the new law does permit an 
adjustment of account „between the parlies 
to the suit. 
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Jt is because of this change in the 
law that it is argued’ by the learned 
Couneel for the appellant that Lallu Singh 
is..entitled to have. his dues under the 
decree made in his 
of revenue paid by him for the years 
1332 and 1333 Fasli adjusted by being 
set off against the claim of Chandra Sen 
although in this matter, we can treat 
handra Sén to be in the same position 
as his assignor, we have not got any in- 
formation as to when Lallu Singh made 
the payment for the arrears of land re- 
ue due for the years 1332 and -1333 
asli. ; s 


. In the Fall Bench decision of Sheo Ghu- 
lam v. Salig Ram (38) it was held that 
the co-sharer who claims profits for a 
particular year is entitled to ashare in 
all the collections made by the lambardar 
in that year. It is ro doubt open to the 
lambardar also 10 get credit for all pay- 
ments made by him in the year in ques- 
tion, namely, the year for 
are claimed. This- “would follow from the 
principle’ laid down in the Full Bench 
case, just “quoted and also because of the 
wider language ‘of s.“226 ofthe Act of 
1926. But for ‘this purpose Lallu Singh 
(must show that he made the payment 
in the year 1334 Fasli , although the 
arrears were due for previous years. “In 
our opinion, he is not entitled to claim 
by way ofsettlement of the account a right 
to be reimbursed out of the profits “for 
1334 Fasli anything that he paid in the years 
1332 and 1338 Fasli. Any payment that 
may have been made in the year 1332 or 
1333 Fasli can be tdken into account onlyin 
adjusting the accounts of those years and 
those years alone. Lallu Singh could have 
got ‘his decree for the payments: for-land 
revenue made by him only’ on the foot- 
ing that he did not - hold in his hands 
anything due to Lakshmi Kunwar on 
account of profits due to her for 1332 and 
1333 Fasli. If Lallu Singh held any 
money due to Lakshmi Kunwar as pro- 
jtits for the years 1332 and 1333 Fasli, 
the amount must be taken to have been 
set off against the amount claimed by 'Lal- 
lu Singh on accout’ of land -revenueé for 
those, years paid by him: In this view, 
the 3 mere fact that Lallu Singh holds a 
decree against Lakshmi Kunwar, will not 
„enable him to ask for an adjust- 
ment, on account of -that decree, 
, unless he can show that he actually made 
“lhe payments’ for which he obtained the 


LALLU SINGH D, CHANDRA SEN 


favour for arrears.. 


which profits. 


147 10 


decree in the year 1334 Fasli. If he paid 
any portion of the land revenue for 1332 
or -1833 Fasli, in the year 1334 Fasli, he 
would be; in our opinion, entitled iohave 
that amount set off against anything that 
may- be due to the co-sharer or her assign. 
The fact that he hes got a decree will 
not make any difference. As there is no 
clear finding on the point, we shall BANG, 
to ask fur one. 


Question No. (2) (b}.—This question is not 
free from difficulty und arises'in this way. 
For Lallu Singh it is urged | that ( handra 
Seo has purchased what ‘is virtually an 
actionable claim, and because an action- 
able claim can be enforced by the trans- 
feree only subject to the equilies that may 
exist against the transferor, Chandra Sen. 
canno; recover anything till ihe decree-in 
favour of Lallu Singh has been satisfied. 
It is clear that if Lakshmi Kunwar, had 
brought the suit out of whichthis: appeal 
has arisen, the defendam could have claim- 
ed a set off ‘of his decree. But under the 
Tenancy Act.of 1901, as interpreted in the 
Full Bench case. of Govind Ram v. Kunj 
Behari Lal (1) no set off can be. allowed 
unless the defendant holds a decree against 
the plaintiff him elf. The defendant can- 
not be allowed a set off with iegard to 
any decree that he may hold against the 
assignor of the plaintiff. In this respect 
the law under;the Tenancy Act of 1926 
is the same as it stood nder the elder Act 
of 1901. 


The question whether a claim for profits is 
or is not an actionable claim was not before 
the Full Bench case of Govind Ram v. Kunj 
Behari Lal (1) and on this point it is conceded 
that the Full Bench is no authority, The Full 
Bench had to decide only two points which 
had been referred toit by. the Local Go- 
vernment, andits attention was not drawn 
to the point now taken before us. 

An actionable claim is defined in s. 3 
of the Transfer of Property Act as mean- 
ing “a claim toa debt... .which the Civil 
Courts recognize as affording grounds for 
relief.. ” A suit for profits can be main- 
tained only in the Revenue Couri and not 
in the Civil Court. A suit for profits, there- 
fore, prima facie would not be an action- 
able claim. {t is, however, argued that the 
words “Civil Court” used in s. 3 of the Trans- 
fer of Property Act, mean a court exercis- 
ing jurisdiction of a ‘civil nature and would 
include a, claim for profits, A decision 
of the Patna ae Cours in Shep Govind 
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Singh v. Gauri Prasad (4) hes been quoted 
in support of ‘the argument. There it 
was held that an arrear of rent in respect 
of land sabjest to the Tenancy Act of 
1885 was en actionable claim, and, there- 
fore, the purchase ‘of it by a legal practi- 
tiner was prohibited by s. 136 of the 
Transfer of Property Act. This ruling 
followed ə Full Bench ‘decision of the Cal- 
cutta High Courtin Hira Lal Singh v. Tri- 
pura Charan Roy (5). In Bengal and in the 
-province of Behar rent suits are instituted 
-in Civil Courts; and ‘there are no separate 
courts going by the name of Revenue 
‘Couris, to take’ cognizance of suits for re- 
recovery of arrears of agriculbural rents or 
.a suit for profits like the one before us. 
We have, therefcre to‘ décide whether a 
debt, which a ‘Revenue Court’ recognizes 
as ‘“‘affording grounds for ‘1elief,” can be 
_ treated as an ‘actionable ‘claim in the prc- 
‘vince of Agra, © OH oo 

The Transfer of Property Act applies to 
almost the whole of British India} “and, if 
we hold that whatis an actionable claim 
-under the Transfer of Property Act in 
Bengal and Behar is not necessarily an 
actionable claim in the province of “Agra, 
we shall be laying down a proposition of law 
which at first sight may appear to be ra- 
ther anomalous, But the fact remains that 
‘ii’ the province Of Agra a Civil Court can-' 
, Dot afford relief in respect of a claim for pro- 
fits and therefore the present claim does not 
come within the letter of the law. We 
‘assume that the legislature were not 
ignorant of the fact that in the Province of 
Agra and Oudh ‘there is a class of courts 


` © described as ‘Revenue Courts’ with a distinct 


jurisdiction over certain matters over which 
thé-Civil Courts as such have no original ju- 
visdiction. If, therefore, an anomaly does 
happen to exist, it would be for the legis- 
lature to correct it, We think that we shal! be 
doing violence tothe clear language of s. 3 
of the Transfer of Property Act if we should 
hold that the words ‘Civil Court” include 
all courts: exercising jurisdiction of a civil 
nature, that is to say, all courts other than 
the criminal courts, 
conclusion with some hesitation, but we 
do not think that we could properly come 
to any other conclusion. We hold that no 
set off can be allowed to'the appellant on 
the ground that the plaintiffis a purcha- 


` (4)83 Ind. Cas 81; 4 Pat.43;6P L T13;Al R 
1925 Pat. 310. ' TP 
(5) 19 Ind, Qas. 129; 40 O 650; 17.0 L J 438; 170 
WN 679 i 
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ser of an actionable claim, and under 
s. 1382 of the Transfer of Property Act has 
purchased it subject to equities against 
his transferor. 

Now the last point.—There can be. no 
doubt that whether we apply the Trans- 
fer of Property Act as it stood before the 
amendment of 1929 or after the amend- 
ment of 1929, the defendant istentitled toshow . 
that the transfer in favour of the plaint- 
iff isa sham transaction made not for the 
purpose of pussing title to the plaintiff 
but for the purpose of keeping Lakshnii 
Kunwar’s property (claim for profits) secure 
toher from being attached in execution 
of Lallu Singh’s decree: The learned ,Coun- 
sel for the respondent has, argued that s..53 
of the Transfer of Property Act, as it stands 
after amendment is to be applied, and 
therefore, a suit that may be instituted for 
a declaration that the transfer in favour 
of the plaintiff was fraudulent and .void- 
able.at the option of creditors, must be a 
representulive suit and that, therefore, it 
is not open to Lallu Singh to raise the 
question by way of defence. We can see 
no force in ihis contention. Assuming that 
the amended Act applies, we find the fol- 
lowing provision as the first paragraph of 
8. od: . 

“Every transfer of immoveable property made 
with idtent to defeat or delay the creditor of the 
transferér shall be voidable at the option of any 
creditor. so defeated or delayed.” 

Here no: question of institution of suit 
arises;' In the 4th paragraph of s. 53 it is 
laid down that whenever a suit is instituted 
by a, creditor to avoid a’ transfer.on the 
ground that it has ‘been- made with intent 
to defeat or delay the creditors, it shall be 
a representative suit beizg one for the be- 
nefit of all creditors: Butit does not follow 
that when a putchaser, whs is not a bona 
fide purchaser and who has simply lent his. 
name ‘to ‘a debtor ‘to be used aga cloak 
for the property, brings a suit to enforce 
the debtor’s claim, it- is not open to the 
individual who happens to be a. creditor 
of the debtor to prove the nature of the 
lt is conceded that under the law 
as it stood before the amendment a defend- 
ant could show the true nature of. the 
transaction in, plaintiff's favour. We find 
nothing in the amended law which’ alters 
the situaticn. We hold, therefore, that the 
defendant is. entitled to establish the true 


-nature of the transfer in favour of the plaints 


iff-respondent. an ne, 
A plea like this was taken by- thè de. 
fendant, and the learned District Judge 
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Mr. Raghunath Prasad it seems, was in- 
clined to a great extent to accept the plea 
as correct. Although hesaidthat the plain- 
tiff could recover the profits under the same 
conditions under which his assignor could 
claim, yet he did not definitely hold that 
the transfer in -plaintiff's favour was really 
meant to defeat or delay creditors. 

It the plaintiff is not a bona fide purchaser 
for value and has lent his nams only to 
be uséd as a cloak by Lakshmi Kunwar, 
we can rezard.the suit before us only as 
a suit instituted by Lakshmi Kunwar her- 
self through her benamidar. In that case 
there would be ‘nothing to prevent us from 
allowing Lallu Singh to` claim a set off 
of his decree against the claim of Lakshmi 
Kunwar, although the claim is made in the 


“ hame of the respondent. 


As we have not’ got any definite find- 
ing, we have tosend down an issue to the 
court below. 

We have already mantioned that we 
want a finding on another point from the 
court below. . 

We accordingly send down the follow- 
ingissues to the court below for clear find- 
ings: ~> i 
S On what date or dates did Lellu 

Singh pay the land revenue in 
respect of which he obtained the 
decree against Lakshmi Kunwar? 
` Tf he paid any of the items, which 
go to make up the decretal.amount, 
in the agricultural year 1334 Fasli, 
what is the amount or total amount 

_ of the sum or sums so paid? 

_- (2) Whether the transfer in favour of 
“the plaintiff is a fraudulent one, 
having been made with intent to 


defeat or delay the creditors of- 


Lakshmi Kunwar? . 
As the Issue No. (2) to be remitted 
was not raised in its clear form in the 


` court of first instance and as no issue like 


No. (1) was, framed in the court below, 
we ‘allow the parties to adduce fresh evi- 
dence. 


- -The record will be sent down to the 


lower Appellate Court for- recording such 
‘evidence as the parties may adduce, ‘and 


-for sending up clear findings on the above 


two issues on the evidence already on the 
record and on the evidence that may be 
adduced before it. We allow two months’ 


ie ‘tima, to the court below. Ten days will 
‘be allowed to the parties for filing objec- 


tions, if any. 


N Case remanded. 
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LAHORE HIGH COURT _. 
First Civil Appeal No. 1651 of 1927 
June 23, 1933 

JAI LAL AND ABD: u RASHID, Jd. 
GURDAS MAL - DEFENDANT — APPELLANT 
VETSUS f 
THE PUNJAB & SINDH BANK Lrtp., 
RAWALPINDI AND ANOTHER—PLAINTIFF 
AnD DEFENDANT—-RESPONDENTS. 
Transjer of Property Act (IV of 1882}, ss. 4, 59 
—Mortgage by deposit of title deeds—Validity in the 
Punjab—Mortgage effected in Cantonment area— 
Property situated outside—Validity of morigage— 
Testto determine validity—Copy of document 
deposited as title deed—When suficient— Canton- 
ments Act (III of 1924), s. 287 
_ A transaction purporting to create a mortgage 
by deposit of title deeds is invalid if it is effected 
at a place where such transactions are prohibited, 
the situation of the property mortgaged in such 
cases, being immaterial, Consequently, when such a 
mortgage is effected in a . Cantonment area; it is 
invalid. 1 he determining’ factor in the matter of the 
validity of the mortgagein such cases is not the 
place where . the property alleged to have been 
mortgaged is situated but the formalities required by 
the law for the creation ofa valid mortgageat the 
place where the title deeds are alleged to have been 
delivered to the creditor, Surajmuil Shrojf v. 
Gopeeram Bhotica (10), followed. [p. 916, cols. 
1&2] ; a W o 
As the Transfer of Property Act is not in force 
in the Punjab, s, 59 of the Act’ does not prohibit the 
creation ofa mortgage by title deeds inthe Punjab 
and’ such a mortgage is, therefore, valid Varden 
Sethsam v. Luckpatty Royjee’ (1) and Jersiomoyle 
Stewart v. Bank of Upper India (2), referred to. [p. 
944, cal. 1.1 ay uk. 
- Section 4, Transfer of Property Act, properly read 
means, so far as itis applicable to the case: of mort- 
gages, that if and when a document of - mortgage is 
executed, it must be registered as provided in the 
Registration Act, but this section does-not in any 
way do away with the effect of s £9 which express- 
ly provides that in .certain areas a mortgage can be 
only by means of an instrument in writing. |p. 
946, col, Z; p. 947, col, 1} ` 
Where the title deed deposifed with the creditor 
is a copy of the registered deed and it appears that 
the depositor “could not be in possession of . the 
original title deed and he could produce only a copy 
of the same, the mortgage is valid and should be 
upheld Punjab & Sind Bank Ltd. v Amin Chand 
(13), relied on. [p. 947, col. 2.] . 
INO. A.from a preliminary decree of the 
Senior Sub-Judge, Rawalpindi, dated 
March 21, 1927. a B 
Mess:s. J, N; Aggarwal and Dev Raj 
Sawhney, for the Appellant. 
Messrs. M. C. Mahajan and Daulat Ram, 


‘for the Respondents.. 


Jai Lal,J.—The” Punjab and Sindh 
Bank Limited of Rawalpindi instituted a 
suit against Chatidhri Raja Singh and 
Lala Gurdas Mal for the recovery of 
Rs. 12,513-15-0 by sale of mortgaged pro- 


perty which was described to be two double- 


storyed shops situated in the Raja Bazar 


-of Rawalpindi City. - It was alleged that on 


~ 1934 


“October 3, 1918, Raja Singh executed a 
promissory note for Rs. 5,000, in’ favur of 


‘the plaintiff’ bank and promised to pay 


interest at the rate of 9 per cent. per 
-annum and in order to secure the repay- 
mentof the amount the borrower deposited 
‘the title deeds, -of the twoshops with the 
“bank and also, that on September 10, 
1919, Raja Singh executed another pro- 
missory note for Ks. 10,000 in’ favour of 
~ the -bank carrying inlerest at Rs. 9 pir 
cent. per.annumon the same security. It 
seems that the amounts of the two pro- 
“ missory notes were not actually advanced 
‘ to the borrower at the time 
exeGulicn but thatthe promissory ‘notes 
_, were executed in order to cover a limit of 
a. cash credit account. which the bank 


‘opened in the nameof Raja Singh against . 


‘which the latter was entitled to draw 
cheques to the;extent of Rs. 5,000 and 
Rs. 10,000 respectively. It may further be 
mentioned that, the first cash credit ac- 


count of Rs. 5,000 was consolidated with , 


the second account of Rs. 10,000. It was also 
alleged that on “April 25, 1922, Raja Singh 
ona demand being made by the bank pro- 
{essed his inability to pay the amount due 
.but agreed toincrease the rate of interest 
‘toi0 per cent: per anhum which was to 
be paid monthly as before. On April 20, 
1823, Raja Singh is alleged to have made 
-an application:to the bank that his ac 
-count be transferred from. the. Cantonment 
Branch of the Bank to the City, Branch in 
. Rawalpindi an acccrdingly a promissory 


note for Rs. 10,000 was executed by him ` 


. in favour of thé City Branchon that day 
. carrying interèst: at the rate of Rs: 10 
. per cent. per annum payable monthly. 


- Thus the account of Raja Singh was trans- ` 


-ferred from the Rawalpindi Cantonment 
. Branch of the Bank to the Rawalpindi City 
-- Branch. . The defendant . Gurdas Mal, it 
.. was stated, claimed to. be a mortgagee of 

the same property but. the plaintiffs did 
. not. admit the genuineness.or the validity 
. of.. the .mortgage. and in any case, 
claimed priority in. respect of their own 


mortgage effected by means of deposit of. 


title deeds, | ae 
Gurdas Mal denied any knowledge of the 


transactions. between the plaintiffs and | 
..Raja Singh, and. contested the right of- 


.the. bank to claim. enhanced rate of 
. interest. . He alleged that, ae held a regis- 
tered. mortgage deed. on the property in 
dispute waich was executed- in his favour 
. by Raja Singh on September. 12, 1922. 
.This..morigage was alleged to be’ with- 
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possession. He, therefore, contended that 
the bank was not entitled to a decree 
for the eale ‘ofthe property in- suit in 
discharge of any amountthat may be due 
to them. f S ae 

Raja Singh generally supported Gurdas 
Mal and alleged that his account was 
transferred to the City Branch of the bank 
asa result of a trick played on him. by 
the then Manager of the bank. He ad- 
mitted the execution of the three promis- 
sory notesin favour of the bank but denied 
liability for compound interest and also 
denied that he had mortgaged any pro- 
perty ‘tothe plaintiff. He alleged that the 
title deeds had been given to the-‘bank to 
satisfy them that he had sufficient property 
to pay the money borrowed: from them 
but it was never intended that they should 
have a lien on any property. | 

The trial Judge has ‘held that the 
amount claimed by the plaintiffs was due 


‘to them with, .a slight difference and that 


the title deeds had been handed over by 
Raja Singh to the bank in order to secure 
the payment of the emount-due from him 
tothe bank, thus creating a mortgage by 
deposit of title deeds of the two shops. 
The learned Judge has alse held‘ that the 


same property has been mortgaged to 


Guidas Ral by means of a registered 


-mortgage deed dated September 12, 1922, 


but as the first mortgages by deposit of 
title deeds in favour of the bank were 
prior in date tothe mortgage in favour 
of Gurdas-Mal, the. bank was -entitled to 
priority. He, therefore, passed a decree in 
plaintiff's favour for sale ofthe mortgaged 
property. Against this decree Gurdas Mal 
has presented this appeal, i 

The main question raised before us 
‘was of the priority between the claims 
of the bank and Gurdas Mal respectively, 
Counsel on bota sides proceeded on the 
assumption and the respondents’ ‘Counsel 
-conceded that the third mortgage effected 
in favour of the Bank by Raja ‘Singh on 
April 20, 1923, in the City Branch ‘of the 
bank did not affect the question at issue | 
as the mortgage deed in favour of Gurdas 


- Mal was prior to it intime. The appel- 


lant’s case was that'a mortgage by deposit 
of title deeds is prohibited within the area 
of the Rawalpindi Cantonment and there- 
fore, no valid mortgages had been created 
in favour ofthe Plaintiff bank: by Raja 
Singh on October 3, 1918, and September 10, 
the 
present appeal therefore depends: upon a 


‘determination of this question, It will be 


Sam 
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convenient to set out from the statutory 
provisions of the Jaw which bear on this 
question. Section 59 of the 
Property Act is as follows: i f 

“Where the principal money secured is one 
hundred rupees or upwards, a mortgage, other 
than a mortgage by deposit of title-deeds, can 
“ be effectad only by a registered instrument signed 
by the mortgagor and attested by at least two 
witnesses.” 

The words “other than a mortgage by 
deposit of the title deeds” in this section 
have been inserted by means of an amend- 
ment made inthe year 1929 and the fol 
lowing paragraph was deleted by the same 
amendment:—~ i 

“Nothing in. this section shall be deemed to 
render invalid mortgages -made in the towns of 
Calcutta, Madras, Bombay, Karachi, Rangoon, Moul- 
mein, Bassein and Akyab, by delivery to a 
creditor or his agent of documents - of title toim- 
movable property, with intent to create a security 
thereon.” le : : f 

This paragraph is as it existed in the 
year 1919, and it isnot necessary to set 
out the various additions and alterations 


that have been made to ib prior 
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to that - 


year because that matter does not affect - 


the decision of the present question, At 
the same ‘time in the year 19-9 a para- 
graph was added to s. 58 -of the Act. 
That section defines a mortgage and des- 
cribes the -different kinds of mortgages: 
The relevant added paragraph is (f). It is as" 


follows:— ; 

“Where a person in any ofthe following towns, 
namely, the towns of Calcutta, Madras, Bombay, 
Karachi, Rangoon, Moulmein, Bassein and Akyab, 
‘and ‘in any other towa which the Governor-General 


‘ of the City. 


in Council may, by notification in the Gazette of ` 


India, specify in this behalf, delivers toa creditor -, 


or his agent documents of title to immovable pro- 
perty, with intent to create a security thereon, the 
transaction is called a mortgage by deposit of title- 
deeds " ar ` 4 

. Now, the Transfer of Property Act is 


not in force inthe Punjab. The result 
is that s. 59 of the Transfer of Prop-. 
erty Act does not prohibit the crea- 
tion of a mortgage by deposit of title 
deeds in the Punjab. That such mort- 
gages are valid and recognised by the 
courts in this province is beyond con- 
troversy: See the decision of their Lord- 
ships of the Privy Council in Varden Seth 
v. Luckpatty Royjee (1) and 
also Jessie, Moyle Stewart v. Bank of Up- 
per India (2). Indeed the learned’ Counsel 
on both sides conceded this proposition. -- 
` Section 286 of the Cantonments Act, 1924 
however, provides as follows:— 

(1) 9 MIA 303 at p, 307; Marsh 461; 1 Suth P O 
J40; L Sar. P O J 857; 19 E R756, , 
< (2). 34 Ind. Gas. 937; 31 P R 
1915. ` 
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“(1) Paragraphs 2 ands 51 and 3, ss. 59,107 and 
123, Transfer of Property Act, 1482,-with--respect to 
the transfer of property -by registered , instrument 
shall on and from the commencement of this ‘Act, 
extend to ‚every cantohnment (2; where a cantonment 
has not been constituted a sub-district ot district for 
the purposes of the Registration Act; 1908, unders 9 
ofthat Act the- Registrar of the district in. which 


-ihe Cantonment is situated chall cause á copy of 


such entriesin Indexes Nos. land 2 as relate to 
immovable property within the Cantonment to be 
forwarded to the Cantonment authority annually or 
at such shorter intervals as. the Local Government 
may prescribe.” .,, _. a . y 
The . corresponding seciion of: the pre- 
vious Cantonment Act, 1910, is s. 29: Re- 
ference was also” made at the Bar to's. 4 
of the Transfer of Property’ Act’ which is 
as follows:— >. BA AT 
“The chapters and sections of this Act which‘relate 
to contracts shall be taken as part:of the Contract 
Act, 18.2. And se. 54, paras 2 and 3, ss, 59; 107 and 123 
peng read as supplemental to, the Registration 
ct, 1908.” 


Before prozeeding with a discussion of 
the effect of. these sections on the present 
case it is necessary to repeat that.: the 
property in disputeis situated within the 
limits of Rawalpindi City where no part 
of the Transfer of Property -Act-is in 
force and the two promissory’ notes ~- and 


_the acts of deposit of title-deeds relating 


to this property which according to the 
plaintiff bank. give them priority, took 
place within the limits of Rawalpindi’ 


~ Uantonment. The bank-has a branch both 


within the limits of the Cantonment and 

An ‘examination of the statutory provision 
mentioned above establishes that ~ but for 
s. 287 of the Cantonment Act a mortgage 
by: deposit of tittle deeds would have been 
valid even in Rawalpindi Cantonment, 
‘The apfellant’s case is that s. 287 pro- 


“hibits the creation of a mortgage. by de- 


posit of title deéds within the limits of 
the Rawalpindi Cantonment and .it is im- 
material whether the property secured is 
situated within the limits of the Ganton- 
ment or is situated in a place where a 
mortgage by deposit: of title deeds is 
permissible. According to the appellant, 
-therefore, a transaction purporting to create 
a mortgage by deposit of title deeds is 
invalid if it is effected at a place where 
such transactions ‘are probibitéd, the sit- 


uation of the property: mortgaged.in such 


cases being immaterial. The case of the 
‘respondent bank on the other hand is 
that the prohibition. applies only. if the 
transaction of deposit of ‘title deeds takes 
place within the limits of. the Cantonment 
‘and the property mortgaged is also: situated 
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within such limits. In other words accord- 
ing to the respundent a valid mortgage 
by deposit of title deeds can ke created 
within the limits of a Cantonment if the 
property- mortgaged is outside such limits 
and if the creation of a mortgage by 
deposit of tille deeds is not prohibited 
where the property’ is situated in the same 
manner asa mortgage by deposit of title 
deeds relating to property situated within 
the limits of a Cantonment can legally be 
effected if the deposit is made ina place 
where a valid mortgage by deposit of title 
deeds is permitted. This last proposition 
is supported by authority as will presently 
appear but not so the first proposition. 

- The question involved in my, opinion, is 
not :free from difficulty but, after acare- 
ful consideration of the case law on the 
subject and the statutory provisions quoted 
above I am of the opinion that the con- 
tention of the appellant must prevail. 


The following authorities. were cited 
on behalf of the appellant:—Muhamad Beg 
v. Amar Nath (3) in which this court held 
that the gift of houses situated within 
the limits of a Cantonment must be made 
in the manner. provided by s. 123o0f the 
Transfer of Property Act that is to say, 
by. means of a registered deed. It seems 
that the gift was made within the limits 
of: the Cantonment.and the, houses which 


were subject of the gift were, also situated. 


in:the Cantonment. ' This case, therefore, is 
not of material help. In Ralli Brothers, 


Karachi v. Punjab National, B nk (4) a 


mortgage effected by deposit of title deeds 
in Delhi of properties situated in Delhi 


and in Karachi was held tobe valid on: 
the ground that the Transfer of Property, 


Act was not.at the time of the deposit in 
force in Delhi and that Karachi is one of the 
towns where validity of mortgages, of pro- 
perty by deposit of title deeds: is:explicitly 
recognised by s. 59of the Transfer of Prop- 


erty Act. But itwas remarked that even apart . 


from the exception contained in s. 59 ofthe 
Transfer of Property Act with regard to Ka- 
rachi the mortgage would have.been valid. 
In Imperial Bank of India v. Ù Rai Gyaw 
Thu & Co. (5) their Lordships of the Privy 


(3) 54 Ind. Cas, €29; A 1R1920 Lah. 249; 2UPL 
R (L) 33; 26 P W R 1920, 34 P L R 1920, 

(4) 129 Ind..Oas. 21; AI R 1930.Lah. 920; 11 Lah. 
654; Ind, Rul. 1931) Lab 101; 31PL R934 . 

(5) 76 lnd. Oas. 910, A I R1923 P O'211;,.50 I A 
283; 1 Rang. 637: 51 CF6; (1928) M W N 669, 45 M 
L J510; 21 AL J 784; 25 Bom. L R 1279; YO & A 


L R 937; 33 M L T 395; .2 Bur. L J 254; 280WN. 


470; 39 O L J 186 (P O). 
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Council held that a mortgage created in 
Akyab by deposit of title deeds relating 
to property situated in mofussil took 
priority over a subsequent mortgage 
created by a registered deed. Akyab, it 
is to be noted, is one of the towns men- 
tioned in s. 59 of the Transfer of Pro- 
perty Act where mortgages by deposit of 
title deeds are permitted and the property 
in dispute in that case was situated in a 
place where the Transfer of Property Act 
was in force. This case, therefore, is an 
authority in support of the proposition that 
a valid mortgage by deposit of title deeds 
can be effected in a place where such 
mortgages are not prohibited even.if the 
property mortgaged is situated ina place 
where a mortgage by deposit of the deeds 
is not recognised. In Papiah Naidu v. 
Naganatha Sethupathi (6) their Lordships 
of the Privy Council held that in the 
case of a mortgage by deposit of title 
deeds made at one ofthe places mentioned 
in the proviso tos. 59 ofthe Transfer of 
Property Act relating to property situated 
at a place wherethe Transfer of Property 
Act is wholly applicable, the onus ison 
jnpugning: the validity of the 
mortgage to establish its invalidity by 
proving some special prohibition. In 
Madho Das v. Ram Kishan (7),it was held 
that it is nob necessary to the validity of 
a mortgage by deposit of  title.deeds 
under s. 59 of the Transfer -of Property- 
Act that the property to which the title. 
deeds relate should . be situated -within the 
limits of one ofthe towns where such mort-. 
gages are allowed. The same- view was, 
taken in Behram Rashid v. Sorabji Rustom-: 
jt (8), where the deposit of title deeds. took ` 
place in Bombay and the property. was 
situated at Nasik, Bombay being one of the 
places mentioned in s. 59 of the Transfer 
of Property Act and Nasik being: a place 
where the Transfer of Property Act applied. 
But in that casethe learned Judges could 
not enforce the mortgage as the documents 
which were produced in evidence of the 
deposit were found to require registration. 
Basant Lal Takhat Singh v. Commissioner 
of Income Tax (9) relates toa reference 
under the Indian Income Tas Act and it 
appears that the deposit of: title deeds at. 


(6) 13t Ind. Oas. 328; A 1R1951P O 239: 581 A 
333; 54 O LJ 194;350 W N 1061; 61 M L J°408; 33 
Bom. L R 1351; Ind. Rul. (1931) P O 280 (P O). 

(7) 14 A 238: A W N 1892, 97., 

(8) 23 Ind. Oas 140;A I R 1914 Bom. 15; 38 B 
372: 16 Bom, L R 35. ' 

(9) 142 Ind. Cas, 864; A I R 1932 All. 451; Ind. Rul. 
(1933) All, 130, 
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a place outside the towns mentioned in 
s. 59 and of property situated at a place 
where the Transfer of Property Act ap- 
plied was held not to create a valid mort- 
gage. This case, therefore, does not 
materially help us. 

In Surajmull Shroff v. Gopeeram Bho- 
tica (10) it was held that where title deeds 
of tertain property alleged to have been 
mortgaged are delivered at Bhowanipur, 
i.e, outside Calcutta with the intention 
by such a deposit to create a mortgage on 
the property to .which they relate, such 
delivery does not create a valid mortgage 
on the property which is situated in- Cal- 
cutta. It is to be noted that Calcutta is 
one ofthe towns which is mentioned in 
8.59 of the Transfer of Property Act and 
the Act is in force in Bhowanipur in the 
Presidency of Bengal. This case, therefore, 
isa direct authority in support of the 
appellant’s contention. 

The respondent's Counsel attempted to 
distinguish this case onthe ground that 
it does not affect the validity of mortgages 
in places where the Transfer of Property 
Act does not apply at all. The argument 
of-the learned Counsel so far as I was 


ableto follow him wasthat the Transfer. 
of Property Act,is inforce inthe whole of 


the Presidency of Bengal and is, therefore, 
in force even in Calcutta, that s. 59 
which read. with s.58 allows the creation 
of a mortgage by deposit of title deeds 
in, Caleutta is really an exception to the 
general rulewhich is that. by the deposit 
of title deedsin a place ‘where the Trans- 
fer of Property Act is in force no mort- 
gage can be effected; but in the present 
case, the Counsel argued, the situation is 
reversed as the Transfer of Property Act 
is not in forcein the Punjab and, there- 
fore, normally a mortgage by deposit of 
title deeds is permissible in this province. 
His contention was that s. 287 of the Can- 
tonments Act merely extends s. 59 of the 
Transfer of Property Act inter alia to 
the Rawalpindi Cantonment, therefore, it 
should be interpreted to mean that it pro- 
hibits the creationof a mortgage in the 
Cantonment and relating to property which 
is situated inthe Cantonment but that it 
does not affect the validity of a mortgage 
by deposit of title deeds relating to pro- 
perty situated in places where equitable 
mortgages are recognised. i 

In my opinion, however, in principle 
there is no difference whether the 


(10) 141 Ind Cas. 257; AIR 1932 Cal. £23; 36 G W 
N 1028; Ind, Rul. (1933) Cal. 98, 
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whole of the Transfer of Property Act applies 
to an area or particular sections of that 
Act are applicable to it. It is by virtue ofs. 59 
that the creation of a mortgage by deposit 
of title deeds is not recognised in the Pre+ 
sidency of. Bengal and it is similarly. by. 
virtue of that section that sach a transac- 
tion is not recognised within the limits of 
a Cantonment and it is by virtue of the | 
same section or rather of the exception con- 
tained in it that a mortgage by deposit 
of title deeds is permitted in Calcutta. 
The permission to create such a mortgage 
in the Punjab is no doubt not on account 
of anything contained in s. 59 but the 
practical effect is the same, that is, both 
in Calcutta and in the province of Punjab 
mortgage by deposit of title deeds are 
legal. They are prohibited 'in the Presid- 
ency of Bengal except Calcutta, by 6. 59 
of the Transfer of Property Act, and they. 
are prohibited in the Cantonment of 
Rawalpindi by the same section which is 
made applicable to it by s. 287 of the Can- 
tonments Act. The net result, in my opinion, 
is the same. 

A consideration of the law on the sub- 
ject shows that the determining factor in 
the matter of the validity of the mortgage 
im such cases is not the place where the 
property alleged to have been mortgaged 
is situated but the formalities required by 
the law for the creation ofa valid mortgage 
at the place where the title deeds are alleg-., 
ed to have heen delivered to the creditor. ~ “ir 

Section 59 of the Transfer of Property 
Act as applied to the facts of the present 


-case would:iread as ifthe words “in the 


Rawalpindi’ Cantonment” were prefixed to 
the section as it now exisis after the words 
“title deeds” the towns mentioned” in 
paragraph (f) of s. 58 had been specified 
in the section. If read as thus framed it 
would follow that no valid morigase by 
deposit of title deeds could be effected. in 
the Cantohment of Rawalpindi wherever 
the property alleged to be mortgaged is 
situated. 

Mr. Mehr Chand Mahajan relied upon 
s. 4of the Transfer of Property Act and 
contended that s. 59 is supplemental to 
the Indian Registration Act and therefore 
must be,read to mean that if a document 
is executed it must be registered but that 
otherwise it does not affect the question 
of validity of mortgages in the Canton- 
ments. J cannot appreciate the argument 
of the learned Counsel. In my opinion s. 4 
properly ‘read means, so faras it is ap- 
plicable to the case of mortgages, that if 


1934 


and when a document of mortgage is 
executed it must be registered as provided 
in the Indian Registration Act, but this 
section does not in any way do away with 


the effect of s. ¿9 which expressly provides , 


that in certain areas a mortgage can be 
only by means of an instrument in writing. 
Similarly sub-s. 2 of s. 287 of the Canton- 
ments Act has no bearing on the present 
question. Jt merely provides the procedure 
which is to be followed by Registrars in 
cases where documents relating to property 
within the Cantonment limits are registered 
in their districts. 

Following the judgment of the Calcutta 
High Court, therefore, in Surajmull shroff 
v. Gopeeram Bhotiea (10) I would hold 
that a valid mortgage by deposit of title 
deeds: relating to property situated in 
Rawalpindi City could not have been 
made by Raja Singh in favour of the 
bank considering that the deposit took 
place within the- limits of the Rawalpindi 
Cantonment where s. 59 of the Transfer 
of Property Act is in force. . 

The above discussion practically disposes 
of this appeal but another minor point was 
raised on behalf of the appellant. It was 
contended that in the present case no title 
deed had been deposited by Raja Singh 
with the bank so as to create a valid 
mortgage on the property in dispute. It 
appears that the property was jointly 
owned. .by+-Raja Singh with others and 
the matter of the partition of the whole.of 
the joint property was referred to arbitra- 
tion. 


The arbitrators gave their award by“ viri 


tue of which the property in dispute. was. 
awarded to Raja Singh. The award was 
filed in ‘court in pursuance of an applica- 
tion made to file the same under the pro- 
visions-of the second Schedule of the Civil 
Procedure Code and a decree given in ac- 
cordance therewith. Raja Singh obtained 
a copy of the award and deposited it with 
the bank as evidence of his title to the 
property mortgaged by him Tt is con- 
tended that the original. award should 
have been filed by Raja Singh and not 
a copy thereof. The original award, 
however, had been filed in court and could 
not be produced by Raja Singh who: could 
only produce a copy thereof. In my 
opinion, under such circumstances the copy. 
was the evidence of Raja Singh's title to 
the property in dispute and a deposit of 
the same could have, but for what : has 
been stated above, created a valid mort- 
gage on the property in dispute. The 
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learned Counsel for the appellant relied. 
upon V. E. A. R.M. Chettyar Firm v. A. 
K. R. M.M. K. Chettyar. Firm (11). In 
that case an English case is cited where 
no title deed in favour of the alleged 
mortgagor was deposited with the creditor 
and it was held that the deposit in such 
cases should be of the deed evidencing 
the title of the morigagor. In Surendra 
Mohan Raiv. Mohendra Nath (12), it was 
remarked that there was no clear rule 
relating to the deposit of copies of title 
deeds and that if the original be not 
available a copy of the title deed could be 
filed. In Punjab Sind Bank Ltd. v. 
Amir Chand (13), the title deed deposited 
with the creditor was a copy of the re- 
gistered deed of relinquishment. It was 
held that as the depositor could not be in 
possession of the original title deed of the 
property mortgaged he could produce only 
acopy of the deed andthe mortgage was 
consequently upheld. : 

The result is that I would accept this 
appeal and hold that the plaintiff bank has 
no lien on the property in dispute, but as 
the suit is both against Gurdas Mal ‘and 
Raja Singh and the latter has confessed 
judgment so far as personal decree against 
him is concerned I would pass a simple 
money decree for rupees 12,179-10-0 with 
costs and future interest at Rs. 9 per cent . 
per annum from the date. of the suit till 
realization against Raja Singh alonein favour 
of the Bank thus exonerating the property 
in dispute from the mortgage claimed in 
this suit by the plaintiffs. The appellant's 
costs in both the courts shall be paid by 
the bank, Raja Singh will pay his ‘own 
costs in this appeal. 

Abdul Rashid, J.-I agree. 

N. h ` Appeal allowed. 


“' (1) 116 Ind. Oas. 475; 7 R28; A IR1929 Rang. 


(12) 140 Ind. Oas. 662; A I R1932 Oal. 589; 59 O 
781; 33 O W N 420; Ind. Rul. (1933) Oal. 14. 

(18) 125 Ind, Cas. 631; A I R1930 Lah. 731; 11 Lah. 
691; Ind, Rul, (1930, Lah, 647. 
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Seh. II, para. 15—Order setting aside award—W he~ 
ther one affecting the decision of the case—Award 
made after expiration of period allowed—Jurisdiction 
of court to refuse to set aside-award. 

When the court orders the setting aside of an 
award and decides that.the case should be tried by 
the court the order is one affecting the decision of 
the case and can be challenged in appeal against the 
decree Ram Charan Das v. Gadadhar Das (1). 
followed Achuthayya v. Thimmayya .(2), Ram 
Autar Tewari v Deoki Tewari (3) and Harbhajan 
Singh v, Mewa Singh (4), referred to. 

Itisopen to the court to refuse toset aside an 
award even where it is made after the expiration of 
the period allowed by the court. The jurisdiction 
of the court will be exercised on the broad ground 
of justice, equity and good conscience. Pattoo 
Kumari v, Upendra Nath Ghose (5), referred to. 


. 8.0. A. against’ a decree, of the 
Officiating Subordinate Judge, Partabgarh, 
dated April 30, 1932, reversing that of 
the Munsif, Kunda, Partabgarh, dated 
November 30, 1931. 

Mr. Mahabir Prasad Srivastava, for the 
Appellant. 

Mr. Radha Krishna Srivastava, for the 
Respondent. : 


Judgment.—This is the defendant's 
appeal from the decree of the Subordinate 
Judge of Partabgarh, dated April 30, 1932, 
reversing the decree of the Munsif of 
Kunda, dated November 30, 1931. 

The necessary facts are these, The 
subject-matter of a suit brought by the 
plaintiff against the defendant in the 
court of the Munsif-of Kunda was referred, 
with the consent of the parties, to arbitra- 
tion in accordance with the procedure 
prescribed by the Code of Civil Procedure 
and the sole arbitrator appointed was one 
Babu Bital Prasad, who is described in 
the judgment under appeal as a senior 
member of the Local Bar. 
reference directed that the award should 
be tiled on July 13, 1:31. On the last 
mentioned date the arbitrator, made an 
application to the court for extension of 
time for filing the award up to July 20. 
Both on the date on which the applica- 
vion was made and on July 20, the presid- 
ing Judge, that is the Munsif of hunda, 
-was absent on leave. The arbitrator, 
however, continued the inquiry with the 
consent of the parties. Some proceedings 
were recorded on July 20, also and the 
case was adjourned to the 25th of the 
same month at the instance of the defend- 
ant, who wanted time to produce a witness 
in his behalf. On July 25, the defendant 
did produce a witness in support of his 
defence betore the arbitrator. But before 
July 25, that is on July 20 the arbitrator 
had made another application for further 
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extension up to July 29, {and on 
the last mentioned date he filed the award 
in court, but on account of the absence 
of the presiding officer no order could be 
_passed on the application of July 13, 
nor any order for the seme reason 
could be passed on the .application of 
July 20. The court came to function on 
August 3, and on that date the 
defendant filed his objection to the award, 
the award having been made in favour 
of the plaintiff. The only ground of objec- 
tion was that the award had been made 
beyond the time allowed for filing the 
same. The court accepted the objection 
and set aside the award on August 19, 
1931. The suit was then tried by the 
court and eventually a decree was made 
in favour of the defendant by dismissing 
the plaintiff's suit on November 30, 1931. 
The plaintiff then preferred .an appeal 
to the court of the learned Subordinate 
Judge of Partabgarh. In the memorandum 
of appeal to that court objection wes taken 
as to the propriety of the order dated 
August 19, 1931, setting aside the award 
on a “mere technical ground.” The learned 
Subordinate. Judge has accepted this 
objection, set aside the decree of the court 
of first instance and has decreed the suit 
in favour of the plaintiff in terms of ‘the 
award of July 29, 1931. “From this 
decree of the learned Subordinate Judge 
this second appeal is preferred. - 
Two objections were raised by the learned 
Advocate for the appellant against the 
decree under appeal. The first is that the 
order setting aside the award was an 
‘order and no appeal 
having been preferred fiom it, it became 
final and could not be challenged ‘in the 
appeal from the decree ot November 30, 
1931. The second objection is that. the 
award having been filed beyond the time 
prescribed by the court cvuld not be 
accepted as a valid award. We are of 
opinion that both these objections fail. 
As regards the first objection we think 
that the case falls within the purview of 
8. 105 sub-s. (1) of the Code of Civil Pro- 
cedure. Sub-section (1) is as follows :— 
“Save us otherwise expressly provided, no appeal 
shali lie from any order made by a ccurt in the 
exercise of its original or appellate jurisdiction, 
but, where a decree is appealea from, any error 
defect or irregularity in any order affecting the 
decision of the case may be set. forth as a ground 
of objection in the memorandum of appeal.” 
The question in the case is whether the 
order setting aside the.award is an order 
“affecting the decision of the case” or not 
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This question has been recently answered 
in the affirmative in a judgment of a 
Bench of the High Court of Calcutta in 
the case of Ram Charan Das v. Gadadhar 
Das (1). The entire case law on the sub- 
ject has been reviewed and, if we- may 
iesvectfully say so, ably reviewed in that 
cas: and we do not think that we can 
usefully add anything more to “it, ‘The 
judgment refers to a decision of the High 
Court of Madras in Achuthayya v. Thim- 
mayya (2) and also to a decision of the 
High Court of Allahabad in Ram Autar 
Tewari v. Deoki Tewari (3), in support of 
the view taken therein. We may also 
refer to a recent decision of the High 
Court of Lahore in Harbhajan Singh v. 
Mewa Singh (4), to-the same effect. 

As regards the second objection it is 
_ true that under s. 521 of the old Code 
of Civil Procedure an award out of time. 
was a nullity, but this is not so under 
the present Code of Civil Procedure. 
Under r.15, Sch. Il of the present Code 
of Civil Procedure an award made after 
the expiration of the period allowed by 
the court, may be set aside by the court. 
It will be seen that under the former 
Code an award made after the expiration 
of the period allowed by the court was 
void altogether while under the present 
Code the fact that an award has been 
filed beyond the period allowed by the 
court may be only a ground ‘of setting it 
aside and obviously, if not set aside, it 
is a valid award. It follows that the 
court has jurisdiction to refuse to set aside 
an award even where it ‘is made after 
the expiration of the period allowed by 
the court. As was pointed out in the 
case of Patloo Kumari v. Upendra Nath 
Ghosh (5), this jurisdiction will be exercised 
on the broad ground of justice, equity 
and good conscience. We, therefore, hold 
that the learned Subordinate Judge had 
jurisdiction to reverse the Munsif’s order 
setting aside the award and to give effect 
to the award in spite of the fact that it 
was filed after the expiration of ‘the 
period allowed by the court. The learned 
Subordinate Judge has pointed out in 
the judgment under appeal that the 
appellant throughout the arbitration pro- 
ceedings continued to acquiesce in the 


(1) 121 Ind. Cas, 675; 560 21; A IR 1929 Cal. 322; 
Ind. Rul. (1930) Cal. 163. ki 

(2) 31 M 345; 3 M L T 315; 18 M LJ 228. 

3) 29 Ind Cas: 411: 37 A 456;-13 A L J 653 

4) 110 Ind. Oas. 748; AJ R 1928 Lah. 753, 

(5) 50 Ind. Oas. 52; 4 P LJ 265, 
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proceedings. We may further say, that 
on two occasions the arbitrator had made 
applications for extension of time and 
the proceedings ,which-he adopted. under 
the reference were all carried on while 
those applications were awaiting order from 
the court seized of the case. It was an 
accident merely that there was no court 
in those days functioning and, therefore, | 
no order on the arbitrators application 
could judicially be passed. For this 
accident no party should be made to 
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suffer, We accordingly dismiss this appeal 
with costs. | 
N. Appeal dismissed. 


eels 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1051 of 1939 
July 17, 1933 i 
NIAMATOLLAH AND Bennet, JJ. |, 
RAMCHAND—PLINTIFF—APPELLANT 
VETSUS 


SHER SINGH —Darenpant — RESPONDENT 

Civd Procedure Cole Act V of 1909, 8 73, 0. XXI, 
T. 72— Rateable distribution — Sale by Collector— 
Decree-holder allowed to set off—Right of other decree- 
holders to rateable distribution -Recording of satis- 
faction of decree no bar to rateable distribution. , 

The right of the decree-holderto have and the 
power of the court to allow set off of the purchase 
money against the decretalamount where the decree- 
holder himself is the auction purchaser is subject 
tothe right of any other decree-holder who may. be 
entitled to rateable distribution under s, 73, Vivil 
Procedure Code. [p. 951, col 1] 

Section 73, Uivil Procedure Gode of 1908 is so word- 
ed as to include.cases in which it is possible that the 
purcaase-money may not be actually deposited, but set , 
off against the decree amount under O. XXI, r. 72, In 
such cases the court should ba deemed to be holding 
the assets within thé meaning of s. 73, [ibid | 

Where a case of rateable distribution exists, the 
court should not allow a set off except possibly to 
the extent of the purchaser's own share in the 
amount available for rateable distribution. [ibid ] 

Section 73, Jivil Pocexlure Vode, is applicable 
not only where sale is made by the court but also 
to cases in which execution of a decree is transferred 
te the Collector and sale is made by him, [p. 952,col. Lj 

The fact that satisfaction of the de:ree has been 
recorded is no ground for not allowing rateable 
distribution. (ibid ] i 

Messrs. N. P. Asthana and B. N. Sahai, . 
for the Appellant. 

Mr. Baleshwari Prasad, for the Respon- 


dent. h 
Judgment. -This is a plaintifs 
appeal and has arisen out of a suit for 
recovery of Rs. 1,510 together with interest. 
Both the courts below dismissed it.. The 
plaintifi-appellant and the defendant res- 
pondent obtained two separate simple 
money decrees against one Kunwar Balbi 
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Singh. The respondent applied for exe- 
cution of his decree by attachment of the 
villages, Jarkhi and Nagla Raiya, belong- 
ing to the judgment-debtor. An attach- 
ment was made on. May 6, 1927. The ap- 
pellant also applied for: execution of his 
decree, and obtained attachment of one of 
the two aforesaid villages, namely, village 
Jarkhi. The appellant made an application 
on April 3, 1928, to the Subordinate Judge 
of Agra, before whom the'zespondent had 
taken execution proceedings, that the sale 
proceeds be rateably applied in satisfac- 
tion of the two decrees. The court granted 
the application. In the meantime the 
respondent's deciee was transferred to the 
Collector for execution, as the villages 
sought to be sold were the judgment-debtors 
ancestral property. The order of the 
court allowing rateable distribution to the 
appellant: was not communicated to the 
Collector. It doesnot appear from the re- 
cord whether the respondent was aware of 
this order. Village Jarkhi, was sold by the 
Collector and purchased by the “respondent 
himself on April 20, 1928. He was,allowed 
to set off the purchase-money against- the 
decretal amount then due to him. The 
respondent has since obtained the sale 
certificate and is in possession of village 
Jarkhi. The appellant instituted the suit, 
which has given rise to this appeal, on 
April 19, 1929, for the relief already re- 
ferred to on the allegation that the defend- 
ant-respondent was liable to pay in 
cash, the amount which would have fallen 
to the share of the appellant on a rateable 
distribution of the purchase money being 
made. - i 

The court of first instance dismissed the 
suit by a judgment which we consider to be 
too summary, having regard to the nature of 
the controversy between the parties. The 
only ground on which the judgment pro- 
ceeds is that the plaintiff-appellant did not 
apply for execution of his decree and that 
all he did was to make an application for 
rateable distribution. No attempt has been 
made before us to support the decree ap- 
pealed from on that ground. It is not 
disputed that village Jarkhi had been 
attached at the instance of the appellant. 
The lower Appellate Court has mentioned 
the fact that the appellant applied -for 
execution of his decree and that, in pur- 
suance of his application, an attachment 
of vilege Jarkhi was made. It is clear 
from these facts thatthe appellant’s claim 
was not liable to be thrown out on the 


short ground that he had never applied 
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for execution of his decree. The lower 
Appellate Court (the Additional Subordi- 
nate Judge of Agra) held, in appeal by the 
plaintiff-appellant, that: 

“the respondent purchased the propertyin good 
faith and he is not bound to pay any sum to 
plaintiff for rateable distribution nor has plaintiff 
obtained any lien on the property purchased by 
defendant " 

No reference has been made to the re- 
levant sections of the Civil Procedure Code, 
or the case law bearing on the point. In 
second appeal before us the learned Advo- 
cate for the appellant has relied on s. 73, 
O. XXI, r. 72, Civil Procedure Code, read 
with Sch, IU, r. 9, Civil Procedure Code, 
and r. 988 (2), of the Manual of the Revenue 
Department, U.P., Vol. 1, (Rules framed 
by the Local Government for sale of an- 
cestral property). Reférence has also been 
made to a number of decided cases which 
will be presently considered. Section 73, 
provides : 

“Where assets are held by a court and more persons 
than one have, before the receipt of such assets, 
made application to the court for the execution of 
decrees for the payment of money passed against 
the same judgment-debtor and have not obtained 
satisfaction thereof, the assets, after deducting the 
costs of realization, shall be rateably distributed 
among all such persons.” > 


It would appear that the essential con- 
ditions for the application of the rule are: 
(1) that the decree-holder claiming rateable 
distribution should have applied for exe- 
cution of his decree before the assets are 
received, and (2) that assets are held by 
the court for satisfaciion of the decree. 
That the plaintiff applied for execution of 
his decree before village Jarkhi was sold 
can admit of no doubt. We have already 
referred to that aspect of the case and no 
question has been raised before us in re- 
gardto that matter, The only important 
question which we are called upon to de- 
cide is whether, in the circumstances of 
this case, the court should Le deemed to 
have held assets belonging 10 the judg- 
ment-debtor within the meaning of s. 73, 
Civil Procedure Code. It is argued that 
the respondent did not in fact, deposit the 
purchase money and that neither the Col- 
Jector nor the court which had transferred 
the decree to him for execution can be 
said io have had physical control over the 
purchase money. In this view, it is said 
no assets were “held” by the Collector or 
the court, as contemplated by s. 73, Civil 
Procedure Code. Ye 


The question has been considered by 
almost allthe High Courts both before and 
after the passing of the present Civil Pro- 
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cedure Oode. Section 295 of Act XIV., of 
1882, which corresponds to s,73, of the 
present Code, was somewhat „differently 
worded. It provided that whenever assets 
are,“‘realized” by sale or otherwise in exe- 
cation of a decree and more persons 


than one have, prior to the “realiza- 
cution,” applied to the court by which 
such assets are held for satisfaction 


of decree for money against the same 
judgment-debtor and have not obtained 
satisfaction thereof, the assets after de- 
ducting the costs of the realization shall 
be divided rateably amongst all such 
persons. There was more room for con- 
tention under the old Code, that unless 
money is actually deposited andis in the 
custody ofthe court, a claim to rateable 
distribution should not be entertained 
under s. 295. Even under that section it 
was held in several cases that, where 
purchase money is set off against a decree, 
the transaction in substance is one of pay- 
ment in and withdrawal from court : see 
Taponidi Hardanund Bharati v. Mathura 
Lal Bhagat (1) and Madden v. Chappani 
(2). Ins. 73 ofthe Code of 1908, the words 
“realised” and “realization” have not been 
used andrateable distribution is permis- 
sible where ‘‘assets are held by a court”. 
We think that s. 73, Civil Procedure Code 
of 1908, has been so worded as to include 
cases in which it is possible that the 
purchase money mav not be actually 
deposited. Order XXI, r. 72, Civil Pro- 
cedure Code, which corresponds to s. 294 
of the Code of 1882 has made the right of 
the decree-holder to have the purchase 
money setoff against the decretal amount 
subject to the provisions of s. 73: a con- 
dition which did not appear in s. 29: of 
Act XIV of 1882. It is clear to us that 
the right of the decree-holder to have and 
the power of the court to allow set off of the 
purchase money against the decretal 
amount where the decree-holder himself is the 
auction-purchaser is subject to the right of 
any other decree-holder who may be entitl- 
ed to rateable distribution under s. 73, Civil 
. Procedure Code. 

Where a case of rateable distribution 
exists, the court should not allow a set off 
except possibly to the extent of the pur- 
chaser’s own share - of rateable distribu- 
tion. In our opinion, O. XXI, r.72. and 
a similar provisionzim:the rules framed by 
the Local Government for sale of ancestral 
property meant that the purchase money 


(1) 12 © 499, 
(2) 11 M 356, 
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and the amount due on the decree can be 
set off against each other with due regard 
to the rights of anothér decree-holder who is 
entitled to rateable, :distribution. It has 
been held in a numberof cases arising 
after the passing of, the- Civil Procedure 
Code of 1908 that the ‘court should be deem- 
ed to be holding the assets of the judgment- 
debtor where the purchase-monéy is set off 
against the decretal, amount: see Bindesh- 
wari Narain Singh v. Kirtyanand Singh 
Bahadur (8) and Navaj Bhavdu Patil v. 
Totaram Govind Patil (4). ; 

The learned Advocate for the respondent 
contended that assuming the assets were 
held by the Collector, they were not, at 
any rate held by the Civil Court to whom 
the appellant applied for rateable distribu- 
tion and obtained an order therefor. His 


‘contention appearsto. be that assets held 


by the Collector cannot be considered to 
amount to assets held by thecourt. It is 
pointed out that, where the purchase 
money is paid in cash by the auction- 
purchaser, it is to be applied by the 
court: 

“in discharging rateably the claims of the original 
decree holder and any other decree-holders whose 


claims were included in the amount ordered to be 
recovered : Sch. (ILI). r. 9 (3) (e) (3).” 

Thecontention implies that no rateable 
distribution is permissible, except where 
purchase money is in the custody of the 
Oollector and he places it at the disposal 
of the court. A reference tor. 9x8, of the 
Manual of the Revenue Department, U. P, 
Vol. 1 (Rules framed by the Local 
Government for sale of ancestral property) 
will show that : : 

“Where a decree-holder purchases [with such 
permission (i ¢, the permission of the Collector), 
the purchase money and the amount due on the 
decree may, subject to the provision of s.73 of 
the Oode, beset off against une another, and the 
Collector executing the decree shall enter up 
satisfaction of the decree in whole or in part 
accordingly”. ` . 

It is clear that rateable distribution is 
contemplated not only where the Collector 
receivesthe purchas money in cash but 
also where the decree-holder is declared 
to be the purchaser and the purchase 
money is to beset off against the decretal 
amount. Like O. XXI, r. 72,r. 988 makes 
the rightofthe decree-holder to have and 
the power of the Collector to allow set 
off of the purchase money against the 
decretal amount subjecttothe right pfany 
other decree-holder to rateable distribution, 

(3) 183 Ind. Oas. 166; AIR 1931 Pat. 359; 10 Pat, 
830; 12 P LT 477; Ind, Rul (1931) Pat. 326 : 

(4) 133 Ind, Oas. 737; A I R 1931 Bom, 252; 33 
Bom, L R 4503; Ind, Rul, (1931) Bom 385, 
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Set off cannot be allowed to the extent that 
the latter decree-holder is entitled to a 
rateable distribution under s. 73, Civil 
Procedure Code. It isclear thats. 73, Civil 
Procedure Code, is -applicable not only 
where sale is made by the court but also 
to cases in which execution of a decree is 
transferted to the Collector and sale is made 
by him. In the case before us, if the 
Collectors attention had been drawn to 
the circumstances that the appellant had 
previously applied for execution of his 
decree and that the court had passed an or- 
der allowing rateable distribution, he would 
have disallowed set off, at any rate, to the 
extent of the amount due to the appellant 
on rateable distribution. It, was obviously to 
the interest of the appellant to have done 
so. The question is whether his omission 
to invite the attention of the Collector to 
his own right deprives’ him of his own 
right to claim rateable distribution in a 
regular suit. It has not been contended 
before us that a regular suit of the kind 
instituted by the appellant is not main- 
tainable. Assuming such a suit is main- 
tainable, there can be no doubt that the 
appellant had a right to obtain a rateable 
distribution of the purchase money and the 
respondent had no right to have that por- 
tion of the purchase money set off against 
the decretal amount, which was due to the 
appellant. We see no reason why the 
equities between the parties should not be 
worked out atthis stage. Ifa stranger had 
been the auction-purchaser and had depo- 
sited the price and if the money had been 
allowed to be withdrawn by the respondent 
in disregard or ignorance of the right of 
the appellant to rateable distribution, the 
former would have been made to refund 
what was due tothe appellant. The case 
is not materially different where in pay- 
ments by the auction purchaser to the Court 
or the Collector and by the latter to the 
decree-holder in satisfaction of his decree; 
money does not change hand, but has 
nevertheless the same effect in law. It has 
been pointed out that satisfaction of the 
respondent's decree has been noted and the 
result of allowing rateable redistribution 
at this stage will be to re-open the decree 
to the extent of the sum claimed by the 
appellant. We do not think such a result 
affords any ground for taking a different 
view. It will be open to the respondent to 
execu‘e his decree for the amount he is now 
called upon to pay if he has not allowed 
the limitation to run out. 


One of the issues raised in the trial 
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Court related to the amount to which the 
appellant is entitled on a rateable distribu- ` 
tion; This issue has not yet been decided. 
The case has been decided on the prelimi- 
nary ground that the appellant has no 
right to claim rateable distribution. In 
view of the case we have taken he has this 
right. The judgments and the decrees of 
- the Courts below are accordingly set aside 
and the case is remanded to the Court of 
first instance for disposal of the case after 
deciding the remaining issues. The ap- 
pellant shall have his costs incurred in the 
lower Appellate Court and in this Court. 
Costs incurred in the Court of first in- 
stance shall abide the result. me 
A. Case remanded. 


oe 
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OUDH CHIEF COURT 
Second Civil Appeal No. 70 of 1932 
October 12, 1933 
Wazir Hasan O, J. 

PRAG NARAIN DEFENDANT— 

‘APPELLANT 
VETSUS 
Musammat FATIMA - PLAINTIFF 
AND ANOTHER—DEFENDANT 
—- RESPONDENTS 

Second Appeal—New plea nor raised in proper time 
— Whether can be entertained in second appeal—Civil 
Procedure Code ¡Act V of 1908), s, 100. . 

A decree for money was passed against the assets 
of a deceased Muhammadan in the hands of his son. 
The son's wife having failed in her objections in 
tbe execution proceedings filed a suit for declaration 
that a house was not liableto be attached the basis 
of her claim being a deed of giftexecuted by her - 
husband in payment of her dower debt. It was 
found that the deed was executed for consideration. 
It was contended in second appeal that in order to 

~entitleherto the declaration prayed for it was 
necessary for her also to provethat the transaction 
of gift was bona fide in its nature. 

Held, that having failed to raise this pha ata 
-proper time, the appellant could not be allowed 
to raiso the point in second appeal. 


A. against an order of the Sub- 
octane Judge, Bahraich, dated January 8, 
1932. 

Mr. Ram Prasad Varma, R. B., for the 
Appellant. 
Mr. Ghulam Hasan, for the Respondents. 


Judgment.--This is the defendant's ' 
appeal from the decree of the Subordinate 
Judge of Bahraich, dated January 8, 1932, 
reversing the decreeof the Munsif of 
Qaisarganj, dated September 23, 1931, 

One Sher Bahadur Khan was indebted 
to Prag Narayan defendant No. 1 in the 
suit out of which this appeal arises, Sher 
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Bahadur Khan died without satis- 
fying the debt. Prag Narayan then in- 
stituted a suit against Sher Bahadur 


Khan's son, Fateh Mohammad Khan de- 
fendant No. 2 for recovery of the debts 
due from Sher Bahadur Khan and obtain- 
ed a decree (Ex. 1), dated July 1431924, 


which was to be satisfied out of the assets of - 


Sher Bahadur Khan that may be found 
in the hands of his son Fateh Mohammad 
Khan.. In execution of this decree Prag 
Narayan has attached and wishes to sell 
by public auction a house situate in the 
village of Baundifatehullapur, pargana 
Fakharpur in the District of Bahraich. 
The plaintiff Musammat Fatima having 
failed in her objections in the execution 
proceedings instituted this suit for a de- 
claration that the house in question was 
not liable to be attached and sold in 
execution of the decree mentioned above. 


The basis of the plaintiff's claim is a deéd. 


of gift executed by her husband Fateh 
Mohammad Khan defendant No.2 on 
December 7,1921,in her favour in pay- 
ment of her dower debt of Rs. 500. The 
lower Appellate Court has found that the 
dower of the plaintif was Rs. 500 and 
that the deed (Ex. 1) was executed for 
consideration. It has also found that 

“the plaintiff has been in possession of the 
house in suit from the time of the deed of gift” 
and that the dower-debt was discharged 
by execution of the deed of gift. These 
findings of the lower Court are clearly 
findings of fact and they go to the root of 
the case; but it was argued that the find- 
ing that the deed of gift was executed 
in lieu of the debt of dower in favour 
ofthe plaintiff is not sufficient to support 
a decree for the declaration which the lower 
Appellate Court has given to the plaintiff. 
It was contended that it is necessary for 
the plaintiff also to prove that the transac- 
tion of gift was bona fide in its nature. 
Iam unable to accept this contention. 
Attack èn these lines could have been 
made by the defendant-appellant, but he 
having failed to do so at a proper time 
I cannot allow him to raise this point at 
this stage of the litigation. 

The appeal fails and is 
costs, 


N, Appeal dismissed. 


dismissed with 
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_ LAHORE HIGH COURT 
First Oivil Appeal No. 1968 of 1925 
June 26, 1933 
ADDISON AND Acasa Haipar, JJ. 
SECRETARY or STATE—Drrenpant — 
APPELLANT 


: versus 
_MEHBRAJ DIN AND OTHERS —OBJEOTORS 
— RESPONDENTS, 

Land Acquisition Act (I of 1894, ss 19, 28—Award 
of Land Acquisition Ogicer—Reference of case to Dis- 
trict Judge—Remund of case to District Court— 
Certain objectors not partaking in proceedings before 
District Judge—Whether entitled to intervene on 
remand— Walls of invaluable architectural beauty— 
Assessment--Whether to be made on the basis of value 
of materials used--Civil Procedure Code (Act V of 
1908), O. XL, r. 28. 

When a reference is made tothe District Judge 
under the Land Acquisition 4ct and objections are 
taken by various parties tothe Collector's award and 
ona person does not take part in the proceedings 
before the District Judge, he and those who have 
not appealed from the order of the District Judge 
cannot intervene as objectors on remand of the case 
acu High Oourt to the District Court. [p. 955 
col. 1. 

Where a land is acquired although the value of the 
walls thereto from an architectural point of view is 
very great and {cannot be calculated in money, the 
value of the walls must be assessed only with 
regard§to the materials used [p 956, col. 1} 

A | 


. 0. A. from an order of the District 
Judge, Lyallpur, dated May 27, 1925. 
Messrs. Carden Noad and Anant Ram 
Khosla, for the Appellant. 
Messrs. N. C. Mehra and Khurshaid, 
Zaman, for the Respondents. 
Agha Haidar, J—There is a mauso- 
leum of Asaf Khan, the brother of the 
Empress Nur Jahan, at Shahdara, one of 
the suburbs of Lahore. It is a typical 
Mughal building. In the centre is the 
tomb of Asaf Khan with which we are 
not concerned. Round about the tomb 
there is land measuring 13°25 acres 105 
kanals, 15 marlas, on which now grow 
various kinds of trees and the whole is 
surrounded by four walls, each having an 
entrance gate. i 
Under Punjab Govèrnment Notification 
No. 737 dated November +0, 1915, this 
area was to be acquired for the purpose 
of protecting Asaf Khan’s tomb. For 
various reasons, into which it is not necessary 
toenter, no further steps were taken after 
the Notification till in 1919 the Collector 
of Lahore took possession of the land 
under the provisions of the Land Ac- 
quisition Act I of 1894. On March 18, 
1919, the Land Acquisition Offices made 
his award in the following terms: (1). 
The land was valued at the rate of Rs. 40 
per -kanal; (2) the price of the trees 
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growing on the land was fixed at Rs. 3,500, 
and (3) the materials of the surrounding 
walls were valued at Rs. 3,434. 

Against this award objections were filed 
and the case was referred to the District 
Judge, Lahore, for decision. It may be 
mentioned here that there were three sets 
of objectors whose names together with 
their respective interests-in the property 
in question are noted below. (1) Hardial 
Singh and Gian Singh 4 (2) Bhagwant 
Singh andjPartab Singh—Originally the 
owners of 3. (3) Sazawar and his brother 
Muhammad Din. They were originally 
occupancy tenants of the land. During 
the course of the land acquisition pro- 
ceedings, they acquired one-half of the 
land belonging to the second set and 
one-fourth share in half of the ‘building, 
the understanding being that one-eighth 
of the compensation would go to Sazawar 
and 3 eighths to Bhagwant Singh and Par- 
tab Singh. 


It appears that the objections filed by 
Sazawar and Muhammad Din were not 
signed by the latter, nor did he put in 
appearance before the District Judge. On 
August 27, 1919, the learned District 
Judge, Mr. Martineau, ordered that the 
objections would be regarded as those of 
Sazawar only. While the matter was 
pending before the District Judge, Muham- 
mad Din never took part in the proceed- 
ings. The objections of the three sets 
of objectors were numbered and re- 
gistered as three separate suits and were 
disposed of by the District Judge of 
Lahore (Lt, Col. Roe) by his judgment 
dated May 7, 1920, into the details of 
which it is not necessary to enter. ' 

Against this decision two appeals were 
preferred to the High Court: one by 
Hardial Singh and Gian Singh (Civil 
Appeal No. 2,536 of 1920) and the other 
by Sazawar (Civil Appeal No, 810 of 1922). 
It may be noted here that neither Mu- 
hammad Din nor Bhagwant Singh and 
Partab Singh went up in appeal to the 
High Court. On April 9, 1924, a Division 
Bench of this Court allowed both the 
appeals and setting aside the decision of the 
court below, remanded the case for disposal 
in accordance with law, the parties be- 
ing allowed to produce evidence in sup- 
port of ajl the issues arising in the case. 

The cases accordingly came up for 
disposal before the District Judge, Lahore, 
Mr. Sewaram Singh. It appears that 
some time before the decision of the High 
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Court, Partab Singh had died. Applica- 
tions were made by Bhagwant Singh and 
the sons of Pariab Singh to the District 
Judge that they may be treated as objec- 
tors and their objections may be decided on 
the merits. An application to the same 
effect was also made by Muhammad Din. 
The District Judge held on these appli- 
cations that Muhammad Din had no locus 
standi to intervene in the trial of the case 
after the remand, because he had not taken 
any part whatsoever in the previous pro- 
ceedings before the District Judge and 
had kept himself away from the very 
outset. He however, allowed the applica- 
tion of Bhagwant Singh and the sons of 
Partab Singh on the somewhat curious 
ground that they could have appealed 
from the decision of the District Judge 
dated May 7, 1920 and therefore they 
could be given the benefit of the decision 
of the High Court. 

There was a dispute as to the nature 
and extent of the title of the various 
objectors. Theland in suit together with 
the surrounding wall had been granted 
by Maharaja Ranjit Singh to the predeces- 
sors-in-title of the two sets of the objectors, 
namely, Hardial Singh and his brother 
Gian Singh and Bhagwant Singh and 
Partab Singh. After the annexation of 
the Punjab by the British Government, 
the question of this grant came up before 
the proper authorities. Documentary evi- 
dence consisting of old sanads was brought 
to the notice of the District Judge and he 
held that it was the proprietary rights in 
the land and the building which has been 
granted to the grantess, now objectors be- 
fore the court, and that wall was also part 
of the same grant. Later on it was distinct- 
ly stipulated that the grantees would be 
under an obligation to maintain the wall - 
in proper condition and todo the periodi- 
cal repairs. 

The learned District Judge allowed com- 
pensation at the rate of Rs. 127-8-0 per 
kanal for the land, treating it as agricultu- 
ral land. As regards the trees the District 
Judge did not accept Rs. 3,500, the as- 
sessment of the Land Acquisition Officer 
who treated the trees as timber, but 
allowed a sum of Rs. 6,009, his calcula- 
tions being on the basis of ten years lease 
money of the fruit crop. As regards the 
wall and other buildings he rejected the 
Collector's award of Rs. 3,434 which had 
been arrived at on the basis of treating 
the wall as mere rubble and allowed a 
sum of Rs, 22,000. It may be mentioned 
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here that in their statement dated March 6, 
1919, Hardial Singh and Bhagwant. Singh 
had accepted thesum of Rs, 22,064 only 
as the valuation of the buildings. On this 
basis the District Judge made an order 
awarding various sums to the different 
sets of objectors before him. Five appeals 
were preferred to the High Court against 
the District Judge’s award, namely, - (1) 
Civil Appeal No. 1968 of 1925 by the 
Secretary of State against Mehraj Din and 
Siraj Din, sons of Sazawar. (2) Civil Ap- 
peal No. 1969 by the Secretary of State 
against Bhagwant Singh and the sons of 
Partab Singh; (3) Civil Appeal No. 1970 
of 1925 by the Secretary of State against 
Hardial Singh and Gian Singh; (4) Civil 
Appeal No. 1971 of 1925 by Muhammad 
Din against the Secretary of State; and 
(5) Civil Appeal No. 2509 of 1925, by 
Mehraj Din and Siraj Din, sons of Sazawar, 
against the Secretary of State. 

All these appeals were heard together 
and would be disposed of by the same 
judgment. JI would firsttake up the appeal 
of Muhammed Din (Civil Appeal No. 1971 
of 1925). Counsel appearing on his behalf 
challenged the correctness of the order of 
the District Judge disallowing his applica- 
tion dated January 26, 1925. In my opi- 
nion, theorder of the learned Judge was 
correct, in view of the fact that when the 
reference came before the District Judge 
and objections were taken by the various 
parties to the Collector’s award Muhammad 
Din did not take any part in the proceed- 
ings. The whole case was disposed of by 
Lieutenant-Colonel Roe and there were 


appeals tothe High Court, but throughout | 


these proceedings Muhammad Din remain- 
ed absent. Under these circumstances 
he was not entitled to intervene as an ‘ob- 
jector when the case came up for fresh 
decision before the District Judge. Tt may 


also be observed that this appeal fails on 


another ground which is absolutely fatal. 
Muhammad Din ‘did not pay the proper 
court-fee on the memorandum of appeal 
presented in this court and when the at- 
tention of the Counsel appearing on his 
behalf was drawn to this aspect of the case, 
he merely stated that the appeal may 
be treated as a petition for revision. This 
of course, could not beallowed. The result 
is that Muhammad Din’s appeal fails and 
I would dismiss it with costs. 

I would next take up Civil Appeal No. 
1969 of 1925. In my opinion, the first 
groundof appeal is unanswerable. Bhag- 
want Singh and Partab Singh did not 
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file an appeal from the decision of Lieute- 
nant-Colonel Roe and as. against them it 
became final. That decision was set aside 
on appeal as a result of the two appeals 
filed, one by Sazawar and the o her by 
Hardial Singh and Gian Singh. Bhag- 
want Singh and thesons of Partab Singh 
therefore cannot derive any benefit from 
the order of remand, in the two appeals 
when they were not before the court as 
parties in any one of the two appeals, In 
my opinion, the case of Bhagwant Singh and 
the sons of Partab Singh stands, in princi- 
ple, on the same footing as that of Muham- 
mad Din. They had no locus standi to take 
part in, the proceedings before the District 
Judge after the order of remand by the 
High Court. This appeal therefore 
prevails and I should accept it with costs 
throughout, This means that the Collector's 
award stands. r 

The remaining three appeals (Nos. 1965, 
2509 and 197u of 1925) have some common 
features and may be dealt with together. 
There is no dispute now as regards the 
nature of the interest in the land and 
the buildings. standing thereon. The 
learned Government Advocate made a 
statement before the court during the 
course of Mr. Anant Ram’s argu- 
ment that the Government did not wish 
to contest the finding of the District Judge 
which was tothe effect that the Government 
had really granted proprietary rights 
in the land in suit to.the grantees. As 
regards the buildings they go with the land 
on which they are standing with this 
exception that a condition was imposed 
upon the grantees to keep the walls in 
good condition by executing periodical 
repairs and that they were not to be 
pulled down. So the matter as regards 
the title to the land and the walls need 
not be pursued any further. As regards 
the assessment of the three items, namely 
u Land, (2) Trees and (3) Walls, I record 
the following findings: 

(1) Land.—The District Judge has 
awarded a sum of Rs. 17,260 as the price 
of the land. Both parties in this court 
have accepted this figure. Therefore this 
sum would stand as it is. 

(2) Trees.- The District Judge assessed 
the value of the trees on an entirely 
wrong fooling. He accepted the annual 
value of the fruit trees at Rs. 600 
per annum and assessed the price *of the 
trees at ten times this figure This me- 
thod of calculation is open to the obvious 
objection that the land has been” asses» 
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sed by the District Judge on the basis 
of being agricultural. Therefore if the 
land is treated as agricultural land then 
it cannot be of much use as a garden. 
In the: same manner if the land is 


treated as garden it would not be use- 


-ful as agricultural land because the crops 
do not thrive in the shadow of the trees, 
In fact Mr. Mehr Chand Mahajan, who 
represented the objectors, Hardial Singh 
and Gian Singh, very properly did not 
attempt to support the basis on which 
the District Judge has made the assess- 
ment, I have gone through the 
relevant evidence on the record and in 
my judgment, a sum of Rs. 3,500, as the 
price of trees awarded by the Collector, 
is reasonable. ‘Therefore the appeals of 
of the Secretary of State as regards the 
price of the trees would prevail to this 
extent that a sum of Rs. 2,500 would 
be cut down from the sum awarded 
by the: District Judge. | 

(3) Walls —The question of fixing the 
price of-the walls is not free from di- 
ficulty. The District Judge has awarded 
a sum of Rs. 22,000 which was claimed 
by the objectors. He has made the 
assessment on the basis of standing build- 
ings which he has described as: 
“substantial ones that have already stood for nearly 
four conturies and might be depended upon to 
stand for a similar period further on.” 


He has further quoted Colonel Roe’s 


remark that: 
“indeed to put such walls as they are would cost 
a lac at least at Public Works Department rates. 


There is no doubt that these walls from 
‘an architectural point of view represent 
the best work of the Mughal Emperors of 
India who were famous all over the 
world as great builders. The value of 
these walls from the point of view of the 
archaeologist and the historian is very 
great, but this cannot be calculated in 
money. For our purposes it is only 
necessary to consider them as thoroughly 
good walls which serve the obiect of 
surrounding the garden and the masouleum 
and for the purpose of assessment they 
should be treated as such. We have 
made calculations from the materials before 
us and,inmy judgment, the walls and 
gates shall be treated as first class boundary 
walls and their value on a gene- 
rous estimate can be anything between 
Rs. 5,00) and Rs. 7,500. I would award 
the outside figure namely, Rs. 7,500 as the 
price of the walls and the buildings. 
Therefore the appeals of the Secretary of 
State relating to the price of the walls 
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and the buildings would also prevail. 

‘As regards Civil Appeal No. 2509 of 
1925 filed by the sons of Sazawar, I may 
observe at the outset that the first three 
grounds of appeal were not pressed before’ 
us for the obvious reason that Muhammad 
Din was not impleaded as a party to this 
appeal. There was a slight mistakein the 
caculatiors. The share of the sons of Saza- 
war out of the price cf the land comes to 
Rs. 3,646-8-0 being the 55 per cent. of the 
proprietary rights in the land and not‘ 
Rs. 2,648-4-0 as awarded by the District 
Judge. They shall also get a sum of 
Rs. 497-4-0 being the price of the one-sixth 
share inthe occupancy rights which are 
45 per cent. of the total amount. Similarly 
out ofthe price of the trees, they shall 
get 55 per cent.on account of proprietary 
rights, t. e. Rs. 962-S-u, and one sixth of 
the 45 per cent on account of occupancy 
tights i.e Rs. 131-40. They would fur- 
ther be entitled to Rs. 468-12-0 being 
the one-fourth share out of the one-half of 
the price of the walls. This appeal is there- 
fore allowed to this extent that the sum 
of Rs. 4,745-8-0 awarded to the sons of 


‘Sazawar by the District Judge would be 


augmented to Rs. 5706-4-0. 

Hardial Singh and Gian Singh, would 
be entitled to half of the price of the 
land, trees and the walls. The decree of 
the court below fora sum of Rs. 20,630 
in their favour would now be reduced 
to Rs. 12,180. The respondents in Civil 
Appeals Nos. 1988 and 1970 of 1925 would 
get the usual 15 per cent. over and above 
the price awarded to them by this court 
for the compulsory acquisition plus six 
per cent. per annum interest on the total 
amount calculated from the date of the 
acquisition up to the date of payment. 
If any one of the objectors has realised 
any amount of compensation or interest 
exceeding the sum awarded by this court 
he would be liable to make a refund of 
it to the Secretary of State. The parties to 
these appeals (No. 1968, 2509 and,1970) shall 
bear their costs throughout. 

Addison, J.—I agree. 

N. Order accordingly. 
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i OUDH CHIEF COURT 
Second Civil Appeal No. 78 of 1932 
October 16, 1933 
Wazır Hasan, C. J. , AND RAZA, J. 
Babu DAYA SHANKAR — PLAINTIFF 
pa 7 


MUHAMMAD IBRAHIM KHAN AND 
OTRERS - DBFENDANTS— RESPONDENTS 
Specific Relief Act (I of 1877), s. 42—Relief by 
declaratory decree — Whether can be given when 
plaintiff has only a distant and contingent interest— 
Admimistrator-~Property vesting in administration— 
Mortgage not. interfering with administration — 
Declaration as to invalidity of mortydge—Whether 


ee granted— Succession, Act (XXXIX of 1925), 
s 


Where a person has been appointed administrator 
under.a will and a property vests in him for the 
purposes of administration and it is neither alleged 
nor shown that the administration has not been 
interfered with in any way by a mortgage, the 
administrator should not be given a decree for 
declaration as to the invalidity of the mortgage. 
Soundarathammal v. Narayanaswami Aiyar U), 
relied on. 


Every declaratory decree must be ancillary to some 
consequential řelief obtainable theréby and no such 
relief is possible in the case of distant and con- 
tingent and not.presumptive, reversioners 

5. C. A. against an order. of the 
rae aa Judge, Kheri, dated December 
7, 1931 

. Mr. Radha Krishna, for the Appellant. 

-Messrs. Ghulam Hasan and Muhammad 
Husain, for the Respondent, 

- Judgment.—This is .an appeal from 
a decree of the learned First Subordinate 
Judge of Kheri, dated December 7, 1931, 
setting aside a decree of the learned Munsif 
of Kheri, dated May 22, 1981. 

. The,facts. of the case are sufficiently 
set out in the judgment of the learned 
Subordinate Judge, and it is not neces- 
sary to repeat them in detail in-disposing 
of this second appeal. . 

One Hakim Hargovind ‘of Shahjahanpur 
was the absolute owner of certain 
zemindari shares in villages Kiryara and 
Sisauri Nasir, 
and also of certain house property in 
Shahjahanpur. He executed a.registered 
will on April 2, 1912 and-.died on the 
15th of that month. By that will he 
appointed one Babu Badri Prasad, Vakil, 
‘executor and made a wakf of a certain 
house and half of his zemindari shares 
in the. villages mentioned above in favour 
of Hargovind Kanya Patshala, and be- 
queathed the remaining half share in the 
said villages, and, a house in Mohalla 
Fatehpur Raiti ‘in .Shahjahanpur, to 
Musammat Budhmati, widow of his nephew, 
Jwala Prasad. Jwala Prasad was the 
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son of Sita Ram, brother of Hakim 
Hargovind. Babu Badii Prasad obtained 
a probate of the will from the court of 
the District Judge of Shahjahanpur in 
1915. It appears that Babu Badri Prasad 
resigned subsequently . and then one 
Babu Bhagwati Prasad was appointed 
administrator of the estate by the District 
Judge of Shahjahanpur. It is not clear 
how Babu Bhagwati Prasad ceased to be 
the administrator of the estate; but it is 
not disputed that Babu Daya Shankar, 
Vakil, (plaintiff in the present suit), was 
appointed administrator in place of Babu 
Bhagwati Prasad on June 1, 1929. 

Babu Daya Shankar, administrator, 
brought the present declaratory suit on 
September 16, 1930, questioning the vali- 
dity of a mortgage executed by Musammat 
Budhmati and her daughter, Musammat 
Ram Sriin favour of Mohammad Ibrahim 
Khan, defendant No. 1 for Rs. 1,300 on 
December 18, 1928. Tt was a simple mort- 

gage by which certain zamindari shares 
in village Sisauri Nasir and a residential 
house in Mohalla Fatehpur Raiti; in 
Shahjahanpur, were hypothecated in favour 
of Mohammad Ibrahim Khan, defendant 
No. 1. | 

Musammat Budhmati and Musammat 
Ram Sri were also impleaded as defen- 
dants Nos. 2 and 3, but they failed to 
appear and the case proceeded ex parte 
against them. 

The claim was resisted,.by Mohammad 
Ibrahim Khan, defendant “No. 1, on various 
grounds. ‘The learned Munsif decreed the 
plaintiff's claim. He passed a declaratory 
decree to the effect that the mortgage deed 
in question cannot affect the property 
comprised therein so as to prejudice the 
rights of Hargovind Kanya Patshala in 
the said property under the will of Hakim 
Hargovind. 

Mohammad Ibrahim Khan, defendant 
No. J, appealed, contending that the 
lower Court was wrong in holding that 
the plaintiff had a right to get a de- 
claration regarding the house i in Shahjahan- 
pur and half the share in Sisauri Nasir, 
and that in any case the plaintiff's in- 
terest was too remcte and only contingent 
with the result that no right of suit- was 
available to him for the declaration sought 
for. The learned Subordinate Judge 
accepted Mohammad Ibrahim Khan's, (de 
fendant No. 1’s) contentions and allowed 
the appeal, thereby dismissing the pantia 5 
suit for declaration with còsts. : 

The plaintiff, Babu Daya Shankar 
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administrator has come to this Courtin 
second appeal. 

In our opinioh there 
in this appeal. 

We have examined the will (Ex. 2) and 
the mortgage deed (Ex. 1). 

The learned Subordinate Judge has 
found that no part of the wagf property, 
mentioned in the will, is comprised in the 
mortgage in question. We see no sufficient 
reason to disagree with this finding. 


The learned Subordinate Judge has 
considered very carefully all the material 
and resevant clauses of the will and has 
come to the following conclusions:— 

“When the above will is read as a whole it ap- 
pears that Musammet Budhmati has been made 
‘malik’ of the property bequeathed to her in village 
Kiryara and Sisauri Nasir without power of 
alienation. She is,not merely entitled to get the 
profits of the said villages. The repeated use of 
the word ‘malik’ in the will in its different 
paragraphs fully supports my interpretation, The 
position of Musammat Kudbmati under this will is 
somewhat similar to the Hindu widow's estate. 
Musammat Budhmati has not been given the power 
of transferring her share in villages Sissuri Nasir 
and Kriyara ” 

This finding appears to be correct and 
had not been seriously questioned in the 
course of the arguments before us. The 
same remarks ,apply to the house in 
Mohalla Fatehpur Raiti bequeathed to 
Musammat Budhmati. We see’ no reason 
to disagree with this finding also of the 
Jearned Subordinate Judge. We agree 
with his interpretation of the will, Ex. 2. 
Under clause 8 of the will, all the property 
-Bequeathed to Musammat Budhmati (in- 
dluding the property comprised in the 
mortgage in question) is to go to Parbhu 
Dayal and Har Dayal (Sita Ram's daugh- 
ters sons) and Musammat Rampati and 
Musammat Ram Sri (daughters of Musam- 
mat Budhmati), in equal shares. If the 
lines of Parbhu Dayal, Har Dayal, Musam- 
mat Rampati and Musammat Ram Sri 
become extinct, then and only then the 
Kanya Patshala may have a claim to 
the said property (that is the property 
bequeathed to Musammat Budhmati); and 
this appears to be the remotest contin- 
gency. It should be noted that it was 
further provided by the said clause that 
the daughters andthe sons ofthe daughters 
would become the absolute owners of the 
property ‘with full power of alienation. It is 
clear that the Hargovind Kanya Patshala, 
or the plaintiff as the administrator of 
the Kanya Patshala, has no right to 
challenge the mortgage in question at 


is no substance 
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present. The interest of the Patshala or 
of the plaintiff as administrator of the 
Patshala, is too remote and only 
contingent. In our opinion the learned 
Subordinate Judge was not wrong in 
holding that no right of suit for declara- 
tion is available to the plaintiff under 
the will Ex. 2. Every declaratory decree 
must be ancillary to some consequential 
relief obtainable thereby and no such relief 
is possible in the case of distant and con- 
tingent and not presumptive reversioners. 
There isno evidence on therecord to show 
that the mortgage in question is fictitious 
and. without consideration. As remarked 
by the learned Subordinate Judge the 
mortgage would be operative during the 
life-time of Musammat Budhmati at 
least. 

The next question is whether the plain- 
tiff car challenge the mortgage in ques-. 
tion as the administrator of all the pro- 
perty of the deceased person, which vests 
in him as such under the Indian Suc- 
cession Act. 

The plaintiff, Babu Daya Shankar, was 
appointed administrator on June 1, 1929. 
Musammat Budhmati had executed the 
morigagein question on December 18, 1928, 
The mortgage in question is a simple mort- 
gage.. The property vests in the executor 
for the purposes of admunistration. It is 
neither alleged nor shown that the admi- 
nistration by the plaintiff has been in- 
terfered with in any way. Under these 
circums*ances we do not think -it would be 
desirable to give the plaintiff a decree for. 
the declaration prayed for. In Soundara- 
thammal v. Narayanaswami Atyar (1) one 
of the legatees under a will mortgaged his. 
interest in the properties bequeathed by. 
it while some of them still remained in 
the possession of the executrix and her 
administration of the deceased's estate had 
not been completed. The mortgagee. 
sued on the mortgage and obtained a decree 
against the legatee. In a suit by the 
executrix against the morigagee-decree-. 
holder for a declaration that the pro- 
perties belonged to the plaintiff and were 
not liable to be sold in execution of the 
defendant's decree, and for an injunction re- 
straining the defendant from bringing them 
to sale, it was held that the plaintiff was 
not entitled to any declaration until the 
defendant had done something that would. 
prejudicially affect her title or the title of 
any one claiming through her and that, 

(1:70 Ind. Cas, 358; 42M L J 567; 15 L W 639; 
31M LT 50; A I R 1922 Mad. 306, . 8 


1934 . 


there being no allegation “even that 
plaintiff’s possession or the possession of any 
one claiming through her had been interfer- 
ed with in any way,it was not advisable to 
grant a declaration or injunction in plain- 
tiff's favour. We think the principle of this 
decision helps the contesting defendant in 
this case. 

In our opinion no case has been made 
out to disturb the judgment: of the learn- 
ed Subordinate Judge. Nothing has been 
urged which weakens the force of the 
judgment or inclines us to sustain this 
appeal. 

Hence we dismiss the appeal with costs. 

N. Appeal dismissed. 
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Civil Revision Application No. 268 of 1932 
Mareh 18, 1933 i 
STAPLES, A. J. C. 
Seth CHHOGALAL AND ANOTHER 
— Å PPLIOANTS 


l VETSUS 
SECRETARY or STATE ror INDIA 1N 


COUNCIL—NON-APPLICANT. ; 
Railways Act (IX of 1890), ss. 47, 72—General 
Rules, r. 27-A 5) (6 —Contract for carriage of goods, 
when compleie, grantof Railway receipt, whether 
necessary —Rule requiring Railway receipt—Validity 
—Demand of excess charge—Duty of consignee— 


Refusal to take delivery—Liability to pay demur-. 
| rage, 


A ‘contract-of carriage of goods by Railway is 
complete as soonas’ the goods are delivered to the 
Railway Company and. accepted by the company for 
carriage. The grant of a Railway receipt is not 
essential tocomplete the contract. [p. 960, col. 
LJ . ; 

The general rule that a Railway will not be 
responsible until a Railway receipt is given is ulira 
vires and inconsistent with the Railways Act. 
Ramchandra Natha v. G. I. P. Ry. Co. (3), Sohan 
Pal-Munna Lal v. E. I Ry. Co. 14), Jalim Singh v. 
Secretary of State (5) and Narsingirji Mfg. Co. 
v. G, I.P. Ry Co. (6), referred to. [p. 960, col. 


"Where the Railway Company claims excess 
charges it is the duty of the consignee to take deli- 


very on paying the excess charges and to sue for” 
had no 


recovery of the excess if so advised. He 

tight to refuse delivery and ifhe doessoand the 

goods are left onthe Railway premises he would be 

liable to pay demurrage. |p 960, col. 2; p. 961, col. 1.] 
0. R. A 


of an order of the Judge,. 


Small Causes Court, Harda, dated March 18, 
1932, in Civil Suit No. 690 of 1931. 
Mr. Fida Hussain, for thẹ Applicants. 
Messrs. A. V. Khare and W. B. Pen- 
dharkar, for the Non-applicants. 
Order.—This is an application for revi- 
sion of the judgment of the Court of Small 


CHHOGALAL V. SECRETARY OF STATE FOR INDIA : 


"959 


Causes, Harda, dismissing a suit brought 
by the applicants for the recovery of the 
amount alleged to have been paid by them 
as excess Railway freight. The facts of 
the case areforthe most part edmitted and 
the only point to be determined in the case 
is what was the date of the contract bet- 
ween the parties. é 

The plaintiffs despatched bags of cotton 
seed from Khirkiya, a station on the G.I. P. 
Railway between Khandwa and Itarsi, to 
Hissar in 1929 in two consignments, one on 
January 28, 1929 and the other on January 
30,1929. Hach consignment contained 250 
bags and it is not disputed that the bags 
were loaded in wagons on January 31. 
The Railway receipts, however, were not 
given until February 1, 1929 and February 4, 
respectively. The rate at which the- goods 


were booked was 13 annas 5 pies per maund., 


On February 1, however, a new rate came 
into force, namely, Rs. 1-0-3 per maund, 
and on arrival at Hissar a higher rate was 
levied and a recovery of Rs. 135-6 was made 
on each consignment including Re. 6-9 for 
demurrage. Subsequently on -February 11, 
1929, the applicants despatched 250 bags 
of cotton seed from Khirkiya to Hissar at 
the old rate of 13 annas 5 pies per 


maund and again at Hissar a sum 
of Rs. 128-13 was levied. It may be 
noted here that admittedly a wrong 


rate was levied at Hissar and instead of 
charging at Rs. 1-0-3 per maund, which 


‘should have been done, recovery was made 


at Rs. 1-2-1 per maund. An-offer was 
made by: the Railway company, without 
prejudice, as is shown by the letter from 
the Acting Chief Traffic Manager, which 
has been filed as Ex. P-17, to refund the 
excess charge, namely Rs. 48, on each con- 
signment. That offer, it is true, was not 
accepted by the applicants as they claimed a 


further amount with regard to the first two. 


consignments, but the amount of Rs. 142-2 
was paid and accepted by- them, however, 
after the suit was filed andthat has been 
noted in para 9 of the judgment of the 
Small Cause Court. . 

The only question then to be determined 
inthis revisionis whether the revised rate 
of Rs. 1-0-3. was rightly charged for the 
two consignments of January 28 and 30, 


1929. The decision of this question depends: 


on the decision of the further question 
when the contract for carriagé of the 
goods was complete. The applicant’s con- 


tention is that the contract was complete. 
when the goods were duly delivered at the. 
station and were left in the custody of the 
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company. The non-applicant, on the other 
hand, contends that the contract was not 
complete until there had been an accep- 
tance by the company and the Railway 
receipt was granted. The receipts were 
given, as stated above on February 1 and 
4. This view has been accepted by the 
Judge of the Small Cause Court, who has 
heldin para: 6 of his judgment that the 
deposit of the goods at the Railway pe- 
mises amounts to a proposal and that 
proposal could be converted into a promise 
and hence into an agreement and contract 
when the Railway-expresses its consent in a 
reasonable manner to carry the goods. I 
am of opinion, however, that this view is 
incorrect and i8 contrary to ‘the general 
law of the liabilities of carriers. Railway 
Companies, it may be noted, are carriers 
and except where they are given special 
privileges by legislation, they are under 
all thé liabilities of .carriers. The liability 
of a carrier begins as soon as goods are 
delivered to him for carriage. I would 
refer in this connection to Colepepper v. 
Good (1), and also to Great Western Railway 
Co. v. Bunch (2). Further, when’ once a 
Railway Company- has held itself out to be 
a common carrier, it is under a common 
law liability to carry goods to all places to 
which it profeeses to carry and to accept 
all goods which are reasonably offered to it 
for conveyance to and from the. places to 


which it professes to carry. The delivery 


of goods, then, upon the Railway premises 
“does not constitute a mere proposal, as is 
` held by the Judge of the Small Cause 

Court,. and the Railway Company had no 
power to refuse those goods for transit. The 
contract therefore, I hold, was complete 
as soon as the goods were delivered to the 
Railway Company and were accepted by 
the Railway Company and taken charge 
of. The fact that consignment notes were 
signed shows that there had been a deli- 
very and an acceptance by the company’s 
servants. Asheld in Ramchandra Natha 
v. G. I.P. Railway Co. (3), the grant of a 


Railway receipt is not essential for the- 


acceptance of the goods by the Railway 
Company. In the present case not only 
were the consignment notes signed by the 
applicants, but there is evidence thatthe 
goods were actually loaded in wagons on 
January 31: At p.489* of the above 
(Gases) 13.40 31; 67 L 
ate eerie ee 
(8) 29 Ind. Cas. 545; 39 B 485, A IR 
94; 17 Bom. L R 498, 
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Bombay case ‘Heaton, J., has stated, “The 
loading, it seems tome, would indubitably 
finish the delivery.” I would also refer in 
this connection to Sohan Pal Munna Lal 
v. E. I. Railway Co. (4). 

‘The learned Counsel who appeared for the 
non-applicant referred to the rules made by 
the Railway Company under s. 47 of the 
Indian Railways Act. According to Gene- 
ral Rules 27-AA (V) and (VI) “a Railway 
receipt ‘will not be granted until the con- 
signment has been loaded, separate receipts 
being given foreach wagon load, and the 
Railway will not be responsible for any goods 
that may be brought on their premises for 
despatch ‘until‘such time as they have been 
loaded and the Railway receipt for the 
same given.” From thishe argued that the 
contract was not complete until the 
Railway receipt was granted. That argu- 
ment, however, is negatived by the authori- 
ties referred to above and by the general 
law of the liability of a carrier. I would 
also point out that the liability of a Rail- 
way Company is determined by 8.72 of the 
Indian Railways Act and although a 
company may framé .rules under s. 47, 
those rules must be consistent with the Act. 
Iwould refer in this connection to Jalim 
Singh v. Secretary of State for India (5), 
Ramchandra Natka v. G. I. P. Railway Co.. 
(3), Narsingirji Mfg. Co. v. G. I. P. Rai- 
way Co. (6). and Sokan Pal Munna Lal v. 
E. I. Railway Co. (4). [find therefore 
that the General Rule that the Railway 
will not be responsible until a Railway 
receipt is given is ultra virës ‘and-inconsis- 
tent with the Act. © 07 -5 ae 

- On this view the, contract for despatch of 
the goods was complete at the latest on 
January 31, when the goods’ were actually 
loaded and therefore the charge of the 
énhanced rate, which came into force on 
February 1, was unauthorized and must be 
refunded. The extra charges were 
Rs. 128-138 on two consignments and 
Rs. 48-2 on the consignment dated Febru- 
ary 11, 1929. The applicant has charged 
interest at 6 percent. per „annum on the 
excess charges and has (also claimed a 
refund of demurrage but. see no justi- 
fication for granting interest in a case of 
this nature, and there is no ground for 
refunding the demurrage, because ‘it was 
the duty of the applicants. to take delivery 
and to pay the excess charges and then’, to 
sue for recovery of the excess if so advised. 


(4) 65 Ind. Gas. 109; A I R 1922 All. 9; 44 A 218; 20" 
ALJ31. i 


(5) 31 O 951; 80 W N 725, p 
(6) 31 Ind, Cas, 309; 21 Bom, L R 408., 
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The “applicants had no right to refuse 
delivery and, if they did “so; and left the 
-goods on the Railway premises, they were 
hable to pay demurrage. The total ‘due 
to the applicants, according to this calcula- 
tion, is Rs, 305-12. Out of this sum ad- 
mittedly Rs. 142-2 has been paid and 
accepted after the suit. I therefore now 
pass a decree in. favour of the plaintiff. 
applicants for the balance,namely Rs. 163-10. 
The rest of theclaim is dismissed. Costs 
of this application will be borne by the non- 
applicant. I fix Pleader's fees at Rs. 25. 
Costs of the suit will be borne in propor- 
tion to the claim decreed. 
N. Appeal partly allowed. 


OUDH CHIEF COURT 
Civil Miscellaneous Application No. 238 
of 1933 in F. C. A. No, 69 of 1924 

September 21, 1933 
Raza AND SMITH, JJ. 

Sheikh ALA BAKHSH—Appuicant 

versus 
Thakur DURGA BAKHSH SING d— 


Oprosits Party 

Civil Procedure Code (Act V of 1908), sg. 151, 152, 

0. XX, r. 7, Appendiz D, Form No 1—Application 
-under 3. 152—Discretion of court—Mortgage suit— 
Preliminary decree—Clause for personal decree— 
Appeal—Clause not questioned — Application under 
s. 152, some years after decree— Whether can be granted 
—Judge signing decree—Presumption, that decree is 
in accordance with judgment—Evidence Act (I of 
1872), 8. 114. . 
“No party has aright to ask the court under s. 152, 
Civil Procedure Oode, to have a clerical or arith- 
metical mistake corrected. The matter is left tu 
the discretion of the court and the discretion is to 
be exercised in view of the peculiar facts of each 
case, 

Where in a mortgage suit the “preliminary decree 
for sale was duly-prepared in the Form prescribed 
by Appendix D, Form No, 4, Civil Procedure Code, 
and the Judge retained cl. 3 of' Form No. 4 provid- 


ing for personal decree and the decree had become - 


final, the defendant not questioning the clause in 
appeal, itisnotopen to the defendant to apply for 
its amendment under s. 159, after a lapse of nine 
years from the date of decree. Even s 151 cannot avail 
the defendant when he had his remedy in appeal, 
but did not avail -himself of it. Ram: Nath v. 
Nageshwar Singh-(\); Suraj Bakhsh v. Munna Bibi (2), 
Lala v. Amir Haida? Khan (4), Magbcol Ahmad v. 
Durga Prasad (4) and Raghubir Singh v. Rajeshwari 
Dew (6), relied on. i 
Where the Judge signs a decree the presumption 
is that-he satisfied himself that it had been prepared 
in accordance with the judgment 
„Application under s. 152, O. XX, r. 6, 
Civil Procedure Code. 
Mr. Hyder Husein, for the Applicant. 
Mr. M. Wasim for the Opposite Party. 
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Order.—This is an application under 
8.152 andO. XX, r. 6 of the Code of Civil 
Procedure. The facts relevant to this 
application may be shortly stated. One 
Khuda Bakhsh executed a simple mort- 
gage in favour of Sheo Ghulam Singh 
for Rs. 7,500, bearing interest at 9 per 
cent. per annum, with six-monthly rests 
in respect of certain zamindari shares, 
on November 22,1904. The mortgage was 
to be paid off in ten years. The mortgagor 
and the mortgagee, both died sometime 
after the execution of the mortgage. 
Durga Bakhsh Singh and Harpal Singh 
(heréinafter called plaintifis) are the 
legal representatives of. Sheo Ghulam 
Singh, mortgagee. Ala. Bakhsh ` (herein- 
after called defendant) and. others are 
the legal representatives of Khuda Bakhsh, 
mortgagor. On May 17, 1923, the plaintiffs 
brought a suit against the defendant and 
others to recover Rs. 36,672-0-9 by sale of 
the mortgaged property.” They prayed 
for the following reliefs in para. 7, of their 
plaint:— i . 

“(a)that undar a court's decree defendants Nos. 1 
to 5 be ordered to pay to the plainfifis Rs. 36,672-8-9 
principal and interest with future interest at 
twelve annas per cent, per mensem during the 
pendency of the suit and after the decree to the date of 
realisation, within a time to be fixed bythe court; 
otherwise the mortgaged property specified in para. Z 
(e) hereof, be sold and out of the sale proceeds the 
decretal amount be satisfied; 

*(b) that if the sale proceeds be insufiiicent to 
satisfy the’decretal amount then the plaintiff's right 
to realise the balance of the decretal amount be 

-reserved under O XXXIV,r.6 of the Code of Civil 
Procedure; and , , A 

`u (c)? that costs of the suit be made payable by ` 
the defendants.” : k 

The suit was contested almost entirely 
by Ala Bakhsh, The learned Subordinate 
Judge of Rae Bareli framed several issues 
on the pleadings of the parties. Thesixth 
issue was as follows: — 

“To what -relief, if 
entitled.” . , 

The finding on that. issue was as 
follows. ; 

“The plaintiffs are entitled to the decree sought 
‘for, Theresult: is the suit is decreed with costa, 
if defendants Nos. 1 to 5 and 7and & deposit into 
court the sum of Rs  36,672-0-9 together with the 
costs ofthesuit and intereston the sum claimed 
‘at the contractual rate from date of suit till the date 
of payment within-sis months from this date, the 
property in suit will stand redeemed. In default 
the property will be sold and sale proceeds will 
be applied towards satisfaction of the decree. After 
‘the expiry of the .date fixed above for payment 
till realisation: the sum found dueonthe date-fixed 
for payment will „carry simple interest at six per cent, 

per annum,” | : ; i 

The plaintiffs’ claim was. decreed ac- 

cordingly on July 31, 1924, In preparing 


any, are- the plaintiffs 


. 
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. the preliminary decree for sale Form No.4 


Appendix D of the Code of Civil Procedure’ 


was used, and the decree was duly signed 
‘by the Jearned Subordinate Judge on 
August 21,1924. Clause 3 of the decree 
: runs thus:— 

“That if the net proceeds of the sale are insufficient 
. to pay such amount and such subsequent interest 
and costs in full the plaintiffs shall be at liberty to 
apply fora personal decree for the amount of the 
balance.” 

Ala Bakhsh alone appealed from the 
decree on November I5, 1924. In his appeal 
he did not, question the correctness of 
- ‘el. 3 ofthe decree mentioned above, 
The appeal: was dismissed by this Court on 
May 10, 1926. -The final decree was passed 
for Rs, 48,785-5-8 plus interest, calculated 
at9 per cent. per annum from J anuary 
19, 1927, till realisalion. The plaintiffs 
‘took out execution and”: the mortgaged 
property was sold for Rs. 35,550 cn Feb- 
Tuary 20, 19380. It was purthesed by the 
plaintifis (decree holders) themselves. The 
sale was confirmed by the Executing 
Court on May J, 1930. The plaintiffs decree- 
holders then filed ən application under 
O. XXXIV, r. 6 of the Coce of Civil 
Procedure, for recovery of the balance, 
amounting to Rs. 28,131-11-6, on August 
27, 1930. ‘This application is still pending. 
The defendant applied to the court of 
first instance for amendment of the decree 
questioning the correctness of cl. 3 of the 
decree mentioned above; but ihe learned 
- Subordinate Judge rejected the appli- 
: Cation on March 31, 1932, on the ground 
“that he had no jurisdiction to amend the 
decree of this court. The defendant’s 
application for revision of the order of the 
learned Subordinate Judge was dismissed 
by this court on March 17, 1933. The 
present application for amendment was 
then filed in this court on April 19, 1933. 


We have heard the learned Counsel on 
both sides at some Jengih. In our opinion 
thereisno substance in this application 
and the court cannot help the applicant. 
Weare not prepared to accept the conten- 
tion that the decree which was passed by 
the learned Subordinate Judge on July 31, 
1924, does not agree withy the judgment. 
The learned Subordinate Judge had held 
in express terms that “the plaintiffs are 
entitled to the decree sought for.” “The 
decree ‘sought for" was the decree for the 
reliefs (a), (b) and (c) in para. 7 of the plaint 
mentioned above. The preliminary decree 
forsale was duly prepared in the form 
prescribed by Appendix. D, Form No. 4, 


. 
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of the Code of Civil Procedure. That Form 


“was in force-at the time the decree was 


-passed. In the decree the learned Subordi- 


nate Judge thought it proper to retain 
cl. 3 of Form No. 4 and signed the decree 
which was prepared in that Form. The 
presumption is that when he signed the 
decree, he satisfied himself that it had 
been prepared in accordance with the 
judgment.—see O. XX, 1.7, Sch. 1 of the 
Code of Civil Procedure. A presumption 
arises under s. 114 of the Evidence Act 
as to the legality and correctness of a court's 
proceedings. Wethink the learned _Sub- 
ordinate Judge meant to grant relief (b) 
in para. 7 of the plaint mentioned above, 
and he actually granted it by finding on 
the sixth issue that “the plaintiffs are 
entitled 1o the decree sought for” and 
then retaining cl. 3 of Form No. 4 in the 
decree which was prepared in that Form 
and was duly signed by him. The defen- 
dant has made the present application 
under s. 152 and O.XX,r.6 of the. Code 
of Civil Procedure.— ° X 
“Olerical or arithmetical mistakes in judgments, 
decrees ororderior errors arising therein from any 
accidental slip or omission,” 
may be corrected by the court under 
8. 152 ofthe Code of Civil Procedure; but 
there areno such mistakes or errors in 
the judgment or the decree passed inthe 
present suit. Order XX,r. 6 of the Code 
of Civil Procedure also cannot ‘help the 
defendant in this case, as the decree in 
question agrees with the judgment. It 
should be borne in mind that the defen- 
dant appealed from the decree in ques- 
tion, but he did not question the correct- 
ness of cl. 3 of the decree passed against 
him. He has come to this court now, 
some nine years after the passing of 
the decree and questions the correctness 
of the provision for a personal decree 
which has become final. We think the 
defendant is not entitled to askthe court 
to exercise its discretion in amending the 
decree under s.152 of the Code of Civil 
Procedure ‘in the circumstances of the 
present case. It should be borne in mind 
that there is no rightin any party under 
that section to have a clerical or arith- 
metical mistake corrected. The matter 
is left tothe discretion of the court and 
the discretion has to be exercised in view 
of the peculiar facts of each case. If 
this application be granted, the plaintiffs 
will be deprived of the advantage which 
they have already gained by the defen- 
dant’s omission to question the said pro- 
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vision’ in the decree, in the- appeal filed 
by him. The decree has become final, and 


itisnow too late for the defendant to` 


question the validity: or correctness of 
any provision of the decree. We think 
even s. 151 of the Codeof Civil Procedure 
cannot help the defendant in this case 
when he had his remedy in appeal, but 
did not avail himself of it. It was held 
by a Full Bench of this court in the case 
of Ram Nath v. Nageshwar Singh (1) that 
a preliminary decree for sale on a 
mortgage passed exactly in the form of 
decree laid downin No.4of Appendix D 
ofAct Vof 1908 (Civil Procedure Code 
declaring that:— ; 

“Ifthe net proceeds ofthe rale are insufficient to 


pay such amount and such subsequent interest and 
costs infull, the plaintiff shall be at liberty to apply 


for a personal decree for the amount of the 
balance,” : 
constitutes an adjudication which is 


detrimental to the defendant and which 
must be regarded as awarding the 
plaintiff a personal decree in the event 
of the proceeds of the sale being insuffi- 
cient but merely leaving it upon to him 
toapply for a personal decree in such 
event and if a party aggrieved by a 
preliminary decree does not appeal from 
it, he is, under s. 97, precluded from dis- 
puting the correctness afterwards. If a 
court passes a composite decree, combin- 
ing’ a deeree for sale and a personal 
decree the decree is valid and the personal 


decree though made at the time of the’ 


decree for sale operates at a future date 
when the sale takes place and‘ fails’ to 
satisfy the mortgage debt. See also 
Suraj Bakhsh v. Munno Bibi (2) Lala v. 
Amir Haidar Khan (3) and Maqbool Ahmad 
v. Durga Prasad (4). Having failed to 
question the correctness of the clause 
in question, that is, cl.3 of the prelimi- 
nary decree mentioned above, in his 
appeal from the decree the defendant 


now wantsto gain his object in a round, 


about “way by making the present 
application for amendment ofthe decree. 
Jn our opinion he should’ not be allowed 
todo so. The defendants learned Counsel 
has referred to a decision of a Bench of this 
Court in Tirbent Singh v. Muhammad 


(1) 126 Ind. Cas. 689; 70 WN 774; AIR 1930 
Oudh 378; Ind. Rul. (1980) Oudh 417 (£ B). 

(2) 124 Ind. Cas. 669; 6 O-W N 974; Ind. Rul, 
(1930) Oudh 285. 

(3) 123 Ind. Oas, 215; 6 OW N 969; AIR 1930 
Oudh 10; Ind. Rul. (1930) Oudh 167. . 

(4) 144 Ind, Oas.. 931; 10 O W N 653; ATR 1933 
Oudh 352; 6 R Ọ 17, i 
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Musharraf Ali (5). That case is distinguish- 
-able from the case before us. 
‘case the decree was passed onthe basis of 
` a compromise and it washeld that when it 


In that 


is perfectly clear that ‘the intention of the 
Judge who passed a decree was merely to 
pass the decree in terms of a compromise 
entered into ina mortgage suit, and there 
was nothing inthe compromise to indicate 
anintention on the part of the mortgagor 
to make himself personally liable for. any 
deficiency arising after the sale of the 
mortgaged property, a clause in ‘the pre- 
liminary decree providing that ifthe. net 
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proceeds ofthe sale are insufficient. to pay : 


the decretal amount the mortgagéé shall be 


at liberty to apply for a personal decree for h 


the amount of the balance, is. contrary .to 


the judgment, and contrary to the terms of - 


the compromise, and an application: for 


amendment ofthe preliminary decree must * 


Pe 


succeed under s. 152 of. the Code .of Civil , 


Procedure. There is‘no such. decree-(com- 


a 


promise decree) before us in the present . 


case, The decision of a, Bench’ of this 
Court, to which one of us -was a party, in 


the recent case of Raghubir Singh v. Rajesh-. 


wari Devi (6), helps the plaintiffs in the 
present case. a 4. 

The applicant's learned Counsel’ 
argued before us that the present -case is 
a very hard case. It may be'a hard case, 


has 


but hard cases must ‘not be allowed; to. 


make had law. ' : 

We express no opinion as to the form of 
the detree which is to be passed by the 
learned Subordinate © Judge,’ under 
O. XXXIV, 1.6 of the Oode. of .Civil Pro- 
cedure; against the defendant, who ‘is the 
legal répresentative of the mortgagor, de- 
ceased, and was impleaded as such in thé 
suit which was brought on the basis of the 
mortgage. 
that question. 

The application, therefore, fails and must 
be dismissed. ti 


It will be for the court to decide . 


Hence we dismiss the application, “but in. 
view of the facts of the case, we make no. 


order as to costs. 


G 


N. Application dismissed, ‘ 
(5) 184 Ind. Oas. 1009; 8 OW N1121; Ind, Rul. 
(1931) Oudh 417; A I R 1931 Oudh 422. 


(6) 146 Ind, Oas. 310; 10 O W. N 884; AT R 1033" 


Oudh 466; 6 R O 102, 


“ 
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. MADRAS HIGH COURT 
Appeals Nos. 317 and'391 of 1928. 

September 22, 1933. 
‘KRISHNAN PaNDALAI AND ‘CURGENVEN, Jd. 
PANAKKATAN SANKARAN— 
DEFENDANT-— APPELLANT 
versus 
. Presipent, DISTRICT BOARD or 
MALABAR AND anoTaeR—PLAINTIFFS 


AND ANOTAERS —DEVvENDANT— RESPONDENTS. 
Contract Act (IX of 1872), ss. 56, 189-—Sale of 
right ,to collect tolls—Destruction of bridges by un- 
temporary obstruction to 
traffic—Contract; whether. becomes impossible of 
performance —Lessor's right to recover contract amount 
Failure to re-sell the right to collect tolls, whether 
discharges surety. , , e : 

‘The right to collect tolls at certain toll gates for 
the yedrs 1924-1925 was put tip to auction by a 
Municipal Board subject to all risks and, purchased 
by the defendants for a ceitain sum of money payable 
in kists, The monsoon of, the year 1974 wasof ex- 
ceptional severity and led to serious floods which 
carried away two bridges. The tra{lic'was temporarily 
suspended for 3} months and considerably reduced 
put the defenuants continued to collect whatever 
tolls they could get throughout the rest of the year 
and‘also got some remission ex gratia out of the 
amounts due to the Municipal Board. In a suit for 
recovery of the balance of the kists the defendants 
contended thatthe contracts had become incapable 
of performance: 

Held, (i) that a temporary suspension of traffic 
owing to the breaking of bridges clearly fell among 
the risks contemplated by the parties and the fact that 
the damage caused was unprecedented did not make 
‘any difference ; |p. (66, col. 1] 

' (ii) as the contract did not in fact cease to be ex- 
ecutable arid the defendants continued to discharge 
their functions up to the end of the year and even 
obtained remissions, they had no defence to the 
claim of thé Board to the balance of the contract 

amounts. [ibid] | ii 

Where the lease of the right to collect tolls contained 
a clause that if payment of kist falls into arrear the 
toll: will be liable to be re-sold or conducted under 
amani: + = 

Held, that the alternative of re-sale or conduct 
‘upon amani was one entirely within the option of 
thé Board and neither the contractor nor the surety 
was entitled to plead that, as a condition of the 
discharge of the obligations, the Board should have 
‘adopted that course on default of payment of kist. 
fp. ¥66" coh 2.) 

The principle underlying the doctrine of frustration 
of contractis that the occurrence which rendered 
‘the contract incapable of performance was of a kind 
not within the contemplation of the parties when 
the contract was signed, and for which they would 
have made provision if its possibility could have 


„been foreseen, Hirji Mulji v. Cheong Yue Steamship 


Co (1), Bank Line Limited v, Capel & Co. (2), Krell 
v. Henry (3, and. Metropolitan Water Board v. Dick 
Kerr & Co. (4,, referred to. [p.965 cole, 1 & 2,] 

A. against the decree of the District 
Court of North Malabar, dated March 28, 
1928, in O. 5. No. 27 of 1926, and O. 6. 
No. 2 of 1927 respectively. 

Messrs. B. Seetarama Rao, C.S. Krishna- 
murthy Iyer, and A. K. Balakrishnan, for 
the Appellant, 
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Mr. B. Pockar, for the Respondents. ||. 

Judgment.—The two suits out of which 
these appeals arise were brought by the 
District Board of Malabar to recover the 
balance due from toll gaté contractors 
in regard to the rentals of three toll 
gates upon the road between Tellicherry 
and Mercara, Coorg. The claims have béen 
decreed. In A. S. No, 317 of 1928 (O. S. 
No. 27 of 1926) the appellant (2nd defend- 
ant) is the contractor's surety, and two 
toll gates leased toa single contractor are 
involved, Eranjoli, two miles from Telli- 
cherry, and Merumpuzha, 12 miles from 
Tellicherry. In A. S. No. 391 of 1928, the 
appellant is the contractor himself, and the 
claim relates to Irulti toll gate, about 26 
wiles from Tellicherry. 

The right to collect tolls at the toll- 
gates is put up to auction annually. 
The suits relate to the sale for the period 
April 1, 1924 to March 31, 1925. The 
Eranjoli and Merumpuzha gates were 
knocked down to the Ist defendant'in O. 8. 
No, £7, for Rs. 7,020 and Rs. 7,000 res- 
pectively. The IJrutti gate was knocked 
down to the defendantin O. 8. No. 2 for 
Rs. 11,100. These sums were payablé in 
certain kists. It so happened that the 
monsoon of the year 1924 was of exceptional 
severity, leading to serious floods. The 
road on which these toll gates lie crossés 
two rivers by means of bridges, one, the 
Irutti bridge, a quarter of a mile weést 
of the Irutti toll gate, the other, the 
Kuttupuzha bridge, six miles to thé ‘east 
of it. On July 12, both these bridges were 
carried away by floods. Pending recon- 
struction temporary bridges were ‘erected, 
at Irutti by October 31, but at Kuttu- 
puzha not until December 10. At the latter 
place, however, a ferry capable of carry- 
ing caris wasinstelled from October 12. 
Thus from October 31 both rivers became 
again passable, and the through cart traffic 
between Coorg and the Coast, from which 
the toll gates largely derive their receipts, 
was able to resume after an interval of 
about 34 months. By the time thése 
breachs occurred, the contractor of the 
Eranjoli and Merumpuzha gates had paid 
a sum of Rs. 7,010 out of a total due-of 
Rs. 14,020, and the contractor of the Irutti 
gate a sum of Rs. 4,490 out of a total 
of Rs. 11,100. They defaultedin the pay- 
ment of the balances, although they ‘con- 
tinued throughout the rest of the year to 
collect tolls, and,applied to the Board 
for remission on the ground of "loss of 
receipts owing tojthe collapse of the bridges, 
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The Board considered that no remission 
was needed in the ease of the Eranjoli 
gate, but remitted sums of Rs. 2,915 and 
Rs. 4,625 respectively out of the ‘amounts 
due upon the Merumpuzha and Irutti 
gates. The present suits are ‘for the sums 
remaining due. 

The defence common to both suits is 
that the contracts came to anend because 
they were incapable of fulfilment. -An un- 
foreseen accident precluded; for a sub- 
stantial part of the year, the collection of 
tolls, and ‘at some time during the 34 
months during which the ‘suspension of 
traffic continued, it must be taken that 
the contract was avoided, under s. 56 of 
the Contract Act. 

For illustrations of this principle 
reference has been made to a class of 
English cases of which a few examples 
may be mentioned here. A ship was 
chartered from March 1, 1917, for ten 
months, and before the commencement of 
the period it was requisitioned by the 
Government and was not released until 
February 1919. It was held in Hirji 
Mulji v. Cheong Yue Steamship Co. (1), 
that there had been in 1917 a frustration 
of the charter party which forthwith 
brought to an end the whole contract. 
Another case of this kind is the Bank 
Line case, Bank Line Limited v. Capel & 
Co. (2). Then there are what are known 
as the Coronation cases, of which an 
example is afforded by Krell v. Henry (8). 
The defendant hired a flat upon the route 
for the two days upon which the Corona- 
tion processions were to take place, agree- 
ing to pay a sum of £75 (pounds). The 
contract contained no express reference 
to the Coronation. Owing to the King's 
illness the ceremony was postponed, and 
the defendant refused to pay the balance 
of the rent agreed upon. It was held that 


theré was an implied term in the con-' 


tract that the processions should take 
place, and that by the non-happening of 
these events the contract was frustrated. 


Another case embodying the same principle 


is Metropolitan’ Water Board v. Dick, 


Kerr & Co. (4). 

Now the principle upon which these 

(1) (1926) A O 497; 95 L J P Ol21; 134 LT 737; 
31 Com, Oas. 199; 17 ‘Asp. M O8; 42 T L R 359; 24 
LI L Rep.210° ° < 

‘(ay (1919) A C 435; 88 LJ K B 211; 120 L T 129; 
14 Asp. M O 370; 63 S 7 177; 35 TL R-150 

(3) | 1903) 2 K B 740; 42 LJ K B 791; 89 L T 328; 
52 W R246. 

(4) (1918) A O 119; 87 L J K B 370,117 L T 766; 
82 J Pél: 16LGRIL; 23 Oum, Oas, 143; Ge 102; 
34 TLR > 
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cases were decided is that the occurrence 
which rendered the contract incapable of 
execution was of a kind not within the- 
contemplation of the parties when the. 
contract was signed and for which . they 
would have made provision if its possi- 
bility could have been foreseen. Lord. 
Sumner in Bank Line Limited v. Capel & 
Co. (2) cites Lord Watson in Nelson y: 
Dahl (5) as authoritatively explaining” thé 
legal theory as follows. 

“there may be many possibilities within the gon- 
templation of the contract of charter party “which 
were not actually ‘present to the miinds of “the 
parties atthe time of making it, and; wheii' ono 
or other of these possibilities becomes a fact, the 
meaning of the contract must be‘ taken to be, not 
what the ‘parties did intend” (for they ` “had neither 
thought nor had intention regarding“ it); but that 
which the parties, as fair and reasonable” men, 
would presumably have agreed upon if, having 
such possibility in view, they had made express 


provision as to their several ‘rights and liabilities | 
in the’ event of its occurrence ™ 7‘ 

The same learned J udge in Hirjt Mulji v. 
Cheong Yue Steamship Co, (1). a ‘at 
p. 504*, 

“The doctrine of frustration rests upon a TR 

or a condition implied in the contract. In cop- 
templation of law the parties, if they had an- 
ticipated and had taken into consideration thë 
events which ultimately frustrated “the ‘object’ ‘of 
their adventure, would. have’ ` made provision™ ‘for 
it, and, again in contemplation of law, the legal, 
operation ‘of those events upon the contract is the 
very thing for which that term would’ havé” pro- 
vided, Hence, in implying that term to ‘give a 
foundation for a legal conclusion. the law is only 
doing what the parties really (though subconsciously) 
meant to do themselves.” 
The question thus is whether the des-" 
truction of the bridges by fldods' was an’ 
event which thé’ parties eduld “not Kava - 
foreseen or ‘make provision’ ‘for. Clatise 6 
of ths sale notice provided that: | ` `> 

“The sales will’ be subject to all risks. Claims . 
for compensation will not bé entertained.” 5: 
Was this a risk which cannot reasonably. 
be brought within the operation of this 
clause. It cannot be said, in genéral terms, 
that the risk of an interruption tö’ thé 
traffic by weather conditions by’ the forma- 
tion of breaches, landslips, etc. could: not 
have been foreseen and provided:for. Such 
accidents are common enough on. ghat 
roada during the monsoon, and are perhaps 
the most likely cause of a suspension “of 
traffic, Gerlainly at that time of the’ “year. ` 
There’ is a clause No. 15 in the conditions 


| of lease which even makes the * toll :don- 


tractor responsible for reporting” when ‘any. 
bridge within half a milé of his toll-gate - 
is in danger, and for taking ‘emer gengy - 


(5) (1881) 6 App. Cas. 3R; 44 LT 381. 
*Page of 1926 A. O — Bd) 
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steps to protect it when it is threatened at 
times of flood. The duty is doubtlees laid 
upon him in part at least because it is to 
his interest that the- bridge should not be 
damaged. ʻA temporary suspension of 
. traffic owing to the breakdown of a bridge 
. must, therefore, we think, clearly fall 
among the risks contemplated by the parties. 
ı But itis said that the floods of 1924 and 
the damage they caused were unprecedent- 
ed, and could not have been within the con- 
templation of the parties; in other words, 
"that interruption of the through route by 
weather conditions for more than a certain 
. time was of the nature of an unforeseen 
contingency. We think that if it is to be 
held that the destruction of a bridge was in 
_ the nature of an ordinary. risk, there was 
< nothing exceptional or unreasonable in the 
length of the actual period—about 34 months 
—during which the through traffic was inter- 
rupted. We are unable to read into the 
contract any implied condition, suitable to 
the circumstances of this case, which we are 
satisfied the parties would’ have framed 
had the possible need for it occurred: to 

them `>. | 
But the defence set up must fail, we 
. think, on another ground. The contract did 
“ not in- fact cease to be executable, and the 
contractors continued to’ discharge their 
„functions up to the end of the year. Even du- 
ring thejperiod when the bridges were down, 
the evidence shows that a certain amount of 
traffic was paying toll at Merumpuzha, and 
-a good deal more at Eranjoli, which com- 
- mands the .Wyanad route from Coorg. 


Even at Irutti, which lies between the two. 


bridges, the learned District Judge’s remark 
that thére was local cart traffic between 
Trutti and Kuttupuzha has not been con- 
tradicted. There is; ground to suppose that 
during the heavy monsoon period, when the 
breaches, occurred, cart traffic is light and 
-that the heavy traffic, yielding the bulk of 
the toll income, occurs between the months 
of December and May. In all probability, 
therefore, the contractors never had any 
intention of pleading that their contracts 
were frustrated until after they had availed 
themselves of the right to collect tolls for 
the remainder of the year, and upon this 
. footing had obtained remissions from the 
- District Board. Those remissions were made 
. ex gratia, and we think that there is no 
defenct to the legal claim to the balance 
of the contract amounts. _ i 
The appellant in O, S. No. 317 puts for- 
ward as surety a further defence, based 
upon cl, 6 of the conditions of lease. That 
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clause provides that if payment of kist 
falls into arrear “the toll will be liable to 
be resold......... or conducted under amani.” 
It is said that this course would have 
diminished the contractor's liability, and 
that, therefore, the District Board ought 
to have resorted to it. But in the first 
place, since the contractor would have been 
liable for any deficit on re-sale, there is 
no proof that his liability would have been 
lessened. And, secondly, the alternative 
of re-sale or conduct upon amani is one 
entirely within the option of ihe Board, and 
neither contractor norsurety can ask that, 
asa condition of the discharge of his obliga- 
tions, such a course should be adopted. 
The case does not fall within s. 139 of the 
Contract Act, nor are the cases cited, 
Phillips v. Foxall (6) and Wulf v. Jay (T), 
pertinent to it. ` 

We dismiss the appeals with costs. 

A. 4 - Appeal dismissed. 

(6) (1881) 7 Q B 666; 41 LJ QB 293; 27 L T 231; 
20 WR 8CO0 


(7) (1881) 7 Q B 758, 


-OUDH CHIEF COURT | 
Second Civil Appeal No. 57 of 1932 
September 13, 1933 
Raza, d. 
BHAGAUTI DIN AND OTRERS—PLAINTIFFS 
— APPELLANT3 
ha versus : 
‘BHGAWAT AND oTHERS—DEFENDANTS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. lI—Two 
separate appeals disposed of by one judgment—Two 
decrees—-Appeal against one decree—Judgment and 
decree in other appeal—Whether constitutes res 
judicata., ž 

-When there is one and the same judgment dispos- 
ing of two separate appeals in which two separate 
decrees are prepared, then if there is an appeal 
against one of the, two decrees only, the judgment 
and the decree in the other appeal, against which 
no appeal is filed and which thus becomes final, 
would constitute res judicata, Zaharia v. Debia (1), 
Mathura Singh v Jagdat Singh (2), Waliullah v. 
Ejaz Ali (3) and Thakurain Lakshmi Kuar v. 
Umrao ‘Singh (4), referred to. . 

S. C.-A against the order of the Sub- 
ordinate Judge, Sultanpur, dated Novem- 
ber 30, 1931. 

Mr. Moti Lal Saksena, for the Appellants, 

Mr. Hyder Husein, for, the, Respondents. 

Judgment.—This isa plaintiffs’ appeal 


‘arising out of a suit «for possession. of a 


certain plot, measuring “4 bighas 9 biswas, 
in village Khajwa Rupipur, in the’ district 
of Sultanpur. f 

The plaintiffs, Bhagauti Din and‘others . 
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brought the suit, alleging that they had 
under-proprietary rights in the plot in 
dispute, by virtue of Settlement Court 
decrees, that they had all along been in 
possession of the plot and that they were 
«din posnesasd by the defendants in March, 
1931. : 


- The claim was resisted by the defendants 
Nos. 1 to3 on various grounds. They set 
up also a perpetual lease which was execut- 
éd by the defendant No. 4 (Ram Harakh), 
in their favour, in respect of 1 bigha, 12 
biswas, land of the plot in suit, towards 
the east, on January 20, 1931. 

Thé defendant No. 4 admitted the plain- 
tiffs’ title and stated that he had trans- 
ferred his under-proprietary rights only, 
to the defendants Nos. 1 to 3, under the 
perpetual lease mentioned above. 

It should be -noted that the perpetual 
lease shows that Ram Harakh had trans- 
ferred 1 bigha 12 biswas, out of the plot in 
dispute, (No. 1125), and had delivered pos- 
session of the same, to the contesting 
respondents. 

' The learned Munsif found that though 
the plaintiffs had failed to establish their 
under-proprietary title in respect of the plot 
in suit they had succeeded in proving 
their previous possession over ths plots. He 
held further that the contesting defendants 
were trespassers and were not entitled to 
hold 1 bigha 12 biswas land out of the 
plot in suit as perpetual lessees under the 
lease in question. He held also thatthe 
plaintiffs had failed to prove that the 
contesting defendants had taken possession 
of the remaining area of the plot. He, 
therefore, decreed the plaintiffs’ claim for 
possession of 1 bigha, 12 biswas land out 


of the plot in dispute; but dismissed 
the suit in respect of the remaining 
area. 


The defendants appealed, challenging 
the finding of the first court about the 
perpetual lease and the plaintiffs’ posses- 
sory title over the land decreed in their 
favour. 

The plaintiffs appealed, challenging the 
finding about their title and contending 
that their claim should have been decreed 
in respect of the entire plotin dispute and 
also the damages claimed by them. 

The learned. Stibordinate Judge, who 
heard the appeals. of the parties, dis- 
missed the plaizitiffs’ appeal. He agreed 
with the findings of the first court that 
the plaintiffs had no under-proprietary 
rights in respect of the plot in suit and 
that they had failed to prove that the de- 
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fendants had dispossessed them from the 
entire plot in suit. - | i 

The learned Subordinate Judge decreed 
the defendants’ appeal. He found that 
the perpetual lease set up by: the con- 
testing defendants was perfectly valid to 
the extent of the share of the defènd- 
ant No. 4, that the contesting defendants 
were not trespassers, so far asthat share 
was concerned, and that they (defendant) 
were entitled to hold possession of 1 bigha, 
12 biswas land comprised in the lease 
in question. The result was that | the 
plaintiffs’ suit was dismissed with costs, 

The plaintifs have come tothis court in 
second appeal. The respondents’ learned 
Counsel has taken a preliminary objec- 
tion on the ground that the plaintiffs have 
filed no appeal against the decree passed 
by the learned Subordinate Judge: in their 
(defendants ) favour. a 

The learned Subordinate Judge dispos- 
ed of both the appeals by one judgment, 
but two separáte decrees were prepared, 
one in the plaintiffs’ appeal and the other 
inthe defendants? appeal. The plaintiffs 
have filed this appeal against the decree 
passed by the lower appellate Court in 
their own’ appeal. They have. filed no 
appeal against the decree passed by the 
lower appellate Court in the defendants’ 
appeal. The judgment of the learned Sub- 
ordinate Judge in both the appeals is one 
and the same, and thus the findings are the 
same in both the appeals. 

I think the contention of the respondents’ 
learned Counsel is well founded and must 
be accepted. When there is one and the 
same judgment disposing of two separate 
appeals in which two separate decrees ‘are 
prepared, then if there is an’ -appeal 
against one of the two decrees only, tho 
judgment and the decree in the other 
appeal, against which no appeal is filed 
and which thus hecomes final, would con- 
stitute res judicata:—See the principle of 
decision in Zaharia v. Debia (1); Mathura 
Singh v. Jagdat Singh (2); Waliullah v. 
Ejaz Ali (3) and'Thakurain Lakshmi Kuar 
v. Umrao Singh (4). : 

I have heard the appellants’ learned 
Counsel on the merits’ also. In my opinion 
there is no substance in this appeal. It 
was conceded by the plaintiffs’ pleader 
in the lower Gourt that no decree for 


(1) 7 Ind. Cas 156; 33 A 5. 
-(2)50 O 146. i 
(3: 13 Ind Cas 984; 15 O O 22. ; 
(4) 8l Ind Oas, 333; 1LOLS 22,9 OF ALR 1096; 
A'I R1924 Oudh 311, AN A EG i 
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under-proprietary rights was ever passed 
in their favour or in favour of their an- 
cestor in respect ofthe plot in suit. An 
attempt was made to prove that the plain- 
tiffs had acquired under-proprietary rights 
by adverse psssession. The plaintiffs, 
however, failed to prove their title by 
adverse possession also. They produced 
no reliable evidence to establish their title 
by adverse possession. They failed to 
prove also that the contesting defendants 
had taken possession of the entire plot 
as alleged by them. The contesting 
defendants have succeeded in establish- 
ing their title in respect of 1  bigha, 12 
biswas held by them under the lease in 
question. The plaintiffs’ entire suit was, 
therefore, rightly and properly dismissed 
by the learned Subordinate Judge. Noth- 
ing has been urged which weakens the 
force of the judgment of the learned 
Subordinate Judge. 
Hence I dismiss the appeal with costs. 
N. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 1273 of 1926 
f June 26, 1933 i 
JAI LAL AND MONROR, Jd. 
LEKH RAJ AND OTHERS— PLAINTIFES— 
` - APPELLANTS 
i versus 
Musammat MAHTAB KAUR AND OTHERS — 


DEFENDANTS—RESPONDENTS. 

Trust—Person holding property as trustee—Arrange- 
ment entered into by the person—Whether becomes 
family arrangement—Transaction entered into by 
person in active confidence—Burden of proof as to 
bona fides—Will--Person having restricted powers 
under will—Whether has power to sell as‘anact of 
good management.’ 

A person occupying the position of a trustee in 
respect of a property and having no personal inte- 
rest in it, cannot claim tobe amember of the family 
owning the property in respect of which there exists 
a dispute; and any arrangement entered into by 
him regarding the property cannot be described as 
a family arrangement. When one of the parties to 
a transaction holds the position of active confidence 
with regard to another peraon, the onus of proof 
of the bona fides of a transaction entered into between 
them is on the former. 

A person having restricted powers under 
cannot sell the property except for special 
valid necessity, such as marriage of a 
daughter’s son, daughter's daughter or other lawful 
expenses! „This doesnot include power to sell the 
property as“ an act of [good management.” [p. 97}, 


a will 


co. ` 
F.O. A. from adecreeof the Senior Sub- 
Judge, Amritsar, dated February 1, 1926. 
Messrs. J. N. Aggarwal, -Asa Ram 
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A agamia and J.I. Kapur, for the Appel- 
ants. 

Messrs. Har Gopal, Nawal Kishore,. 
Sohan Lal, Amin Chand Mehta, Bal Kishen 
and Dev Raj Sawhney, for the Respon- 
dents. : 

Jai Lal, J—The property in dispute 
was originally self-acquired by Murari Lal 
who made his will on January 10, 1905, 
reciting that he had no male issue, but if 
before his death a son is born to him, he, 
shall be owner of his entire movable and 
immovable property with the exception of 
a house described as stable situated in the 
abadi of Amritsar, Lohgarh Gate, which was 
given tohis grandson, Atma Ram son of 
Kidar Nath, the husband of his daughter. 
The will further provided that ifno son is 
born to Murari Lal, the entire movable and 
immovable property shall remain in posses- 
sionof Musammat Deoki alias Mahtab Kaur 
his widow, but Atma Ram shall be consider _ 
edits owner and that if Atma Ram,be not 
alive, his real brother shall be considered 
to be the owner of the property. _Brij Lal, 
the real brother of Murari-.-Lal,.was 
appointed by him as the sarbrah of the 
entire property and he was to look after it. 
The will, providedthat Musa nmat Mahtab 
Kaur should not be competent to alienate 
any movable and immovable property 
without the permission of Brij Lal except 
in the case of special valid necessity, 
instances of which were given in the will. 
The other provisions of the will need not 
be recited for the purposes of this appeal. 

Murari Lal died in 1997 and it appears. 
that Atma Ram had predeceased him. 
At the death of Murari Lal his daughter 
Musammat Bal Kaur had two sons alive, 
Mela Ram and Lekh Raj. Mela Ram 
also died soon after the death of Murari 
Lal. On April 9, 1913, certain documents 
were executed between Misammat Mahtab’ 
Kaur, widow of Murari Lal, Musammat Bal 
Kaur, his daughter and her husband Kidar 
Nath and also Brij Lal. By virtue of 
these documents, which are called “release’ 
deed” Brij Lal purported to give some 
property to Musammat Mahtab Kaur, while 
Musammat Bal Kaur, Lekh Raj, his two 
younger brothers, Munni Lal, and Dwarka 
Das, through Musammat Bal Kaur profess- 
ed to give a house situated ab Amritsar in 
Katra Charat Singh and.'a ‘tawela with 
three shops situated in the Bhiri Gali at 
Amritsar to Brij Lal. Brij Lal also 
executed a document on the same day 
giving certain property to Musammat 
Mahtab Kaur, Musammat Bal Kaur and, 
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her sons, The effect of these three deeds 
was that the property left by Murari Lal 
was divided between Brij Lal, Musammat 
_Mahtab Kaur and Musammat Bal Kaur 
and hersons. It appears that after this 
arrangemeat was made Musammat Mahtab 
Kaur sold a large portion of the property 
given to her by virtue of the arrangement 
to others and Musammat Bal Kaur and her 
husband Kidar Nath sold a part of the 
property allotted to them and their minor 
sons to B. Karam Singh. 

A full history of the manner in which 
the property was divided between Musam- 
mat Mahtab Kaur, Brij Lal and Musammat 
Bal Kaur and her sons and how it was 
subsequently disposed ofis to be found at 
pp . 66 to 71 of the printed paper book. 
It is not necessary to mention it in detail 
here except, as I have already stated, -that 
Musammat Bal Kaur and Kidar Nath sold 
a stable situated at Amritsar iw Katra 
Charat Singh to Karam Singh for Rs. 9,000 
on February 20, 1920 and Karam Singh 
sold the same property to Budh Singh. 
The: ‘Suit.6ut. of which this appeal has 
arisen was then instituted by Lekh Raj 

“ and-his five minor brothers through | the 
guardianship of Lekh Raj fora declaration 
that the alienation made by Musammat 
Mahtab Kaur on April 9, 1913, in favour 
of Brij Lal was without consideration and 
valid necessity and also the subsequent 
alienations of the property made by 
Musammat Mahtab Kaur which had fallen 
to her share by the arrangement made on 


April 9, 1913; and also that the alienation. 


made toMusammat Bal Kaur and Kidar 
Nath by Musammat Mahtab Kaur, on 
April 9, 1913, was invalid for similar 
reasons and that the subsequent aliena- 


tions effected by Musammat Bal Kaur and. 


_ Kidar Nath in favour of Karam Singh 
and by thelatter to Budh Singh were also 
invalid. The suit in fact was for that the 
plaintiffs were the heirs under the will of 
the estate of Murari Lal and that arrange- 


ments made on April 9, 1913, whereby. the 


property was divided between Musam- 
mat Mahtab Kaur, Brij Lal, Musammat Bal 
Kaur and Kidar Nath were invalid and that 
the subsequent, alienations of parts of the 
property which fell to the shares of the 


three parties respectively were ‘also invalid., 
The trial Court-"has ` dismissed “the suit,. 
holding that the plaintiffs have no locus. 


standi to sue because the arrangement made 
between the three parties mentioned 
above on April 9, 191?,was a family arrange- 
ment by virtue. of which the, property was 
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divided and the suit was collusive, the real 
plaintiff being Kidar Nath who was a party 
to that arrangement. 

The plaintiffs appeal and it is oottended 
on their behalf that the view of the learned 
trial Judge is wrong that the transaction 
of April 9, 1913, could under no circum- 


stances be described a family arrange- 
ment. This view, in my opinion, . has 
force. Brij Lal occupied the position of 


a trustee in respect of the property left by: 
Murari Lal. According to the will, he had 
no personal interest in the property which 
was self-acquired of Murari Lal and was 
his separate property and no personal 
interest in it was given to Brij Lal-by virtue. 
of the will. He could not under the. cir- 
cumstances claim to be a member of the 
family which owned the property in respect 
of which there was any dispute. It is con- 


. tended that Brij Lal was in possession in 


his own right of the property which was 
givento him by the arrangement even. 
during the life-time of Murari .Lal,: The. 
evidence on , this point is unreliable, but 
assuming that Brij Lal was in possession 
of the property, and he claimed title to it 
by virtue of his adverse possession or even 
adverse title, he could not, by any stretch 
of language, ‘be called a member ‘of the 
family. His position was the same.as of 
any stranger who mightclaim an adverse . 
title to the property and, therefore, the 
arrangement made with him could not be 
called a family arrangement. Therefore, 
the arrangement of April 9, 1913, eould 
not be called, a family arrangement. On 
the other hand, the position held by Brij 
Lal with reference to the legatees under the 
will was one of active “confidence -and 
the burden of proving the bona fides . 
of the arrangement would lie heavily . 
on him, This in my. opinion has not 
been discharged and I feel no hesitation 


.in holding that Brij Lal derived notitle 


to the property which was given to ‘him 
if the minor plaintiffs are entitled to take- 
it under the will. 

The important question Shick heed de- 
termination in this case is whether the 
plaintiffs are entitled to the estate. of 
Murari Lal under the will. The plea of 
the defendants is that when Murari. Lal. 
made the will, Musammat Bal Kaur had 
only two sons ‘in existence, Atma Rem and 
Mela Ram and that Lekh Raj had not been 
born at that time. lt was therefore urged 
that Lekh Raj could not have been in the 
contemplation of Murari Lal when he de- 
vised by virtue ofthe willthat ifAtma Ram. 
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predeceased Murari Lal, then his brother, 
i e, Atma Ram's brother, would be the 
owner of his estate. The appellant's case, 
on the other hand, is that Lekh Raj had 
been born at that time and that even if 
he had not been born, the will must ‘be 
interpreted to mean that all the brothers 
of Atma Ram would benefit under it; that 
istó say; that the expression “brother” in the 
singular must be deemed to include plural, 
as the’ intention of the testator was to be- 
nefit all his grandsons and not only Mela 
Ram. A further point was made on be- 
half of the appellants that the fact that 
in the arrangement of April 9, 1913, the 
then existing minor sons of Musammat 
Bal Kaur’ were made parties to the docu- 
ments shows that the intention of the testa- 
tor was to benefit all his grandsons which 
fact was recognized by all the parties affec- 
ted by the will. 
- The position appears to bethis: If Mela 
Ram alone: took the estate of Murari Lal, 
then on his death his mother and his father 
would take his estate before the brothers 
and therefore the plaintiffs would have no 
locus standi to sue. If,on the other hand, 
Lekh Raj alone or along with his ether 
brothers took the -estate either jointly with 
Mela Ram or after his death, then the 
plaintiffs would have a locus standi to sue. 
Though this matter was raised in the plead- 
ings of the parties, no evidence was led on 
it. The parties appear to have ignored this 
plea and the main question fought out 
was the question of the alleged family ar- 
rangement. In view of the importance of 
the plea it should, in my opinion, have 
been investigated and in the absence of 
any material on the record to enable me 
to express an opinion one way or the other 
on the merits of this appeal, it is 
necessary to have further inquiry made. 
The question for determination would be 
whether Lekh Raj alone or along with his 
brothers was entitled to the property in 
dispute on the death of Murari Lal. In 
order to determine this question evidence 
will haveto be taken astothe date of the 
birth of Lekh Raj. Murari Lal, it may 
be mentioned admittedly died on February 
7, 1907. Therefore, it will be necessary to 
ascertain whether Lekh Raj had been born 
on January 10, 1905, the date of the will. 
Jf not whether he had been born on Feb- 
ruary 7, 1907, the date of the death of Mu- 
rari Lal. The date of his birth will have 
an important bearing on the interpretation 
of the will so far as the intention of the 
testator is concerned: in other words on 
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the question whether Mela Ram alone was 
in contemplation of Murari Lal in case 
Atma Ram predeceased him or, whether 
all the sons of Musammat Bal Kaur were - 
intended to be benefited by him. The 
conduct of the parties tothe arrangement 
of April 9, 1913, inrecognizing the sons of 
Musammat Bal Kaur will also have to be 
considered in this connection. 

I would accordingly remand the case 
under O. XLI, r. 25, Civil Procedure Code, 
to the trial Court with directions to record 
the evidence of the parties on the question 
whether Lekh Raj alone or along with his 
brothers is entitled to succeed to the estate 
of Murari Lal under the will. Return within 
three months. Ten days for objections. The 
question of costs will be considered on the 
receipt of thereturn. It will be convenient 
to dispose of the case of Karam Singhand 


' Budh Singh, respondents, at this stage. 


It appears that after the property which 
is now in the possession of Budh Singh 
was sold to Karam Singh, a suit was in- 
stituted against the latter for recovery of 
the purchase price from him, the minors 
through their father being the plaintiffs. 
This suit was decreed as a result of a 
compromise which was sanctioned and at- 
tested by the court. It also appears that 
with the money recovered from Karam 
Singh, asa result of the compromise some 
residential property was acquired for the 
minors by their parents. When these 
facts were pointed ont to Mr. Jagan Nath 
for the appellants, he frankly conceded 
that he could not attack the sale in favour 
of Karam Singh under the circumstances 
and withdrew the appeal against Karam 
Singh and Budh Singh. The appeal against 
both these respondents will have to be dis- 
missed. 

Reference may alsobe made to the con- 
tention of Mr. Nawal Kishore, Counsel for 
respondent No. 10 an alienee of a part of 
the property in dispute from Musammat 
Mahtab Kaur. It was contended that this 
property was in possession of one Bulla 
Mal against whom a suit wasinstituted by 
Musammat Mahtab Kaur for. recovery of 
the property, but without success. She 
then sold the property to Jiwan Lal who 
subsequently successfully ejected the tres- 
passer Bulla Mal. It was contended that 
this was an act of good management on 
the part of Musammat Mahtab Kaur, as she 
passed a doubtful title to a stranger for 
consideration and that stranger incurred 
considerable expense in recovering the 
property, -and that therefore the alienation 
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should be upheld as an act of good ma- 
_nagement which according to Counsel was 
the same thing as necessity and in any case 
the alienee Jiwan Mal or his heirs should 
be reimbursed so far as the expenses in- 
curred by them in recovering the property 
are concerned. In my opinion there is no 
force in either of these contentions. Mu- 
sammat Mahtab Kaur’s powers under the 
will ‚were strictly restricted. She could 
not Sell the property except for special 
valid. necessity, such as marriage of a 
daughter’s son, daughter's daughter or other 
lawful expenses. I am unable to agree 
that this included power to sell the pro- 
perty as “an act of good management,” 
assuming’ that the facts alleged by Mr. 
Nawal Kishore amounted toan act of good 
management. The sale by Musammat Mah- 
tab Kaur was therefore incompetent under 
the will and must be set aside without any. 
reimbursement such as is claimed: by 
him for his client. This of course is sab- 
ject to the plaintiffs having a locus standi 
to sue., Thecaseis remanded. ' 
Monroe, J.—I agree. 
N ' i Case remanded. 
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. OUDH CHIEF COURT 
First Civil Appeal No. 47 of 1932 
September 14, 1933 
SRIVASTAVA AND Raza, JJ. ` 
MATA DIN—Praintive —APPELLANT 

' VETSUS 

RAM SUCHIT AND OTHERS—DEFENDANTS 

se RESPONDENTS. 

Hindu Law—Joint family—Mortgage by father -- 
Suit against son and grandsons--Onus of proof as to 
mortgaged property being joint ancestral property, 
whether on son and grandsons, : 

‘There is no presumption that because a Hindu 
family is joint, it is possessed of joint property also. 
It lies upon the person who alleges a certain property 
to be joint family property to show that there was 
a nucleus around which the property accumulated. 
Rameshar v, Rukmin (1), K. L. 8. V. E. Annamalai 
Chetty v K L.S. V. E. Subramania Chetty 2) and 
Shadi Lal v. Lal Bahadur (3', relied on, 

Wherein a suit on a mortgage executed by the 
father of the defendant, the defendant contends that 
the property mortgaged wasthe joint ancestral prop- 
erty ofthe mortgagor and himself the burden is upon 
him to prove itand when his evidence is rejected, 
the property should be declared to be the separate 
property of the mortgegor. 


Appeal against the decree of the Sub- 
ordinate Judge, Sitapur, dated March 14, 
1932. | : : 

“Mr, Haidar Husain and Dr. Qutubuddin 
Ahmad, for the Appellant. 
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- Messrs. K. N. Tandon and Ram -Adhin 
Agnihotri, for Respondents Nos. 1 to 3, 

“Dr. Zafar Husain, for Respondent No. 8. 
‘ Judgment.—This appeal arises 
out of a suit brought by the plaintiff, 
Mata Din, to recover Rs. 19,000 principal 
and interest on the basis of a registered 
mortgage, dated November 6, 1918. 

The mortgage in suit was executed by 
Dwarka Prasad, father of defendant No. 1 
and grandfather of the defendants Nos. 2 
and 3, for Rs. 800, bearing interest at 
Rs. 2 per cent. per mensem compoundable 
half-yearly, in respect of a certain share 
in village Manwan in the District of Sitapur. 
The plaintiff alleging that nothing was 
paid on account of the mortgage, sued 
to recover Rs. 15,000, principal and in- 
terest, due on the mortgage by salé of 
the mortgaged property. The suit: was 
brought against eight {persons -(defen- 
dants Nos, 110 8). The defendants Nos, 1 
to 3 have been sued as the legal re- 
presentatives of Dwarka Prasad, deceased. 
The remaining defendants are the sub- 
sequent transferees of the mortgaged 
property in suit The claim was resisted 
by the defendants on various grounds, The 
learned Subordinate Judge framed eight 
issues on the pleadings of the parties and 


“found as follows — 


1, the plaintif is the mortgagee of the property 
in suit; 

2. the deed in suit was,executed for necessity 
to the extent of Rs. 739-12-6, and it is binding on 
the defendants; . ‘ | 

3. the mortgaged property in suit is the joint 
ancestral property of the mortgagor, his son and 
grandsons; ; ware: 

4 the mortgage deed in suit is not without 
consideration: ; 

5. the execution of the deed was not obtained 
by undue influence; | 

6. the deed in suit was not obtained by fraud 
and misrepresentation; 

7. the mortgage in suit has not been paid 
off, and 

8. the rate of interest is hard and wunconscion- 
able in the circumstances of the case. | 

The result was that the plaintiff's suit 
was i 

“decreed for Ra. 739-12-6 with ‘interest at the 
rate of Rs 18 per cent, per annum simple, from 
the date of the mortgage till the date of the 
decree with proportionate costs.” 

It was further ordered that a prelimi- 
nary decree for: sale be made in favour 
of the plaintif and the defendants should 
pay off the decretal amount within six 
months from the date of the decree; and 
in default, the mortgaged property should 
be sold for the satisfaction of the amount 
with interest at 18 per cent. during the 
period. fixed and at 6 per cent. per annum 
till realisation. mss 
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The plaintiff filed this appeal contend- 
ing that the. property in suit was not-the 
joint ancestral property of the mortgagor 
his son and -grandsons, that the lower 
Court was wrong in holding that the 
item‘of Rs. 60-3-3 was not for legal neces- 
sity and that the plaintiff should be 
allowed compound interest on the sum 
secured, at all events. 


The defendants Nos. 1 to 3, (respondents 
Nos. 1 to 3) filed cross-objections chal- 
lenging the findings of the learned Su- 
bordinate Judge on the first, second, 
fourth and. seventh issues mentioned 
above. . It should be noted that the find- 
ings ,of the learned’ Subordinate Judge 
on the fifth and sixth issues have not 
been challenged by the contesting defen- 
dants. 

The appellants learned Counsel has 
challenged the finding’ of the. learned 
Subordinate Judge on the third issue 
principally. He has not pressed the 
second ground of appeal which is to the 
effect that the court below has erred in 
holding that the item of Rs. 60-38 was 
not for legal necessity. 

Now we take up the plaintiff's appeal. 
The ‘documentary evidence on record 
shows that it was Ajudhia Prasad, 
brother of Dwarka Prasad, who had 
acquired the property in suit by pur- 


chase, in the years 1874 and 18:5. The 


sale deeds relating to this property are 
Exs. B-L and B-2, which -stand in the 
name of Ajudhia Prasad. The defendants 
contend that the porperty. was really 
acquired by Prag Din, father of Ajudhia 
Prasad and Dwarka Prasad, in the name 
of Ajudhia Prasad. This was denied by 
the plaintiff and it was contended on 
his behalf that the property in suit was 
really acquired by Ajudhia Prasad him- 
self; and that Ajudhia Prasad who died 
issueless, was succeeded by his brother, 
Dwarka Prasad. Thus, according to the 
plaintiff, the property in suit was not the 
joint. ancestral property of Dwarka Prasad 
and his son and grandsons as alleged by 
the contesting defendants. There is no 
reliable evidence“ to show that the pro- 
perty in, suit was acquired by Prag Din 
in the name of Ajudhia Prasad. There 
is no. evidence to’ show that the family 
had anyeancestral share in Manwan or 
any other village. ‘Ihereisalso no reli- 
able evidence to prove any substantial 
nucleus.. The defendants ‘attempted to 
prove their ‘case by oral evidence which 
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was rejected by the learned Subordinate. 
Judge. We have examined the evidence, 
In our opinion also the evidence 
given by the defendants’ witnesses on 
the point under consideration is 
quite worthless and must be rejected. 
Though the learned Subordinate Judge 
rejected the evidence” produced by the 
detendants on the point under considera- 
tion, he held the property in suit to be. 
the joint ancestral property > of 
Dwarka Prasad and his son and grandsons, 
on the presumption that the property ac- 
quired by any member of the joint family 
was the joint ancestral property of the 
family. He made the following observation 
in his judgment in this connection:— 

“The presumption being in favour of jointness, I 
must decide that Ajodhia Prasad, Dwarka Prasad and 
their father Pragdin were all joint, and the property 
acquired byany member is the joint ancestral pro- > 
perty, which was acquired with the joint funds of 
the family for the benefit of all of its.members." 

_We: are not prepared to agree with the 
view taken by the learned- Subordinate 
Judge. There is no presumption that be- 
cause a Hindu family is joint, it is possessed 
of joint property also. It lies upon’ the 
person who alleges a certain property to be 
joint family property to show that there 
was a nucleus around which the property 
accumulated: —See Ramzshar v. Rukmin (1). 
A member ofa joint undivided family can 
make separate acquisition of property for 
his own benefit and unless it can be shown 
that any business carried on by him grew 
from joint family property, or that the earn- 
ings were - blended with joint ‘family 
estate, they remainfree and separate: —See 
K.L.S.V. E. Annamalai Chetty v. K. L. 8. 
V. E. Subramania Chetty (2). We have the 
latest pronouncement of their Lordships of 
the Privy Council on this point in the case of 
Shadi Lal v. Lal Bahadur (3): 

“Thereis no presumption that a family because it 
is joint, possesses joint property, and it was for the 
sonsof the mortgagor to allege and prove that the 
properties were joint family properties.” š 

In view of the clear authoritieson the point 

under consideration, we are of opinion 
that the property in suit cannot, and should 
not, be held to be the joint ancestral pro- 
perty of the mortgagor and his son and grand- 
(1) 12 Ind, Cas 770; 14 O O 244, 
(2) 113 Ind Oas. 897; (1929) A LJ 9; A I R 1929 
O1;29L W 91; (1929) M W N 39,490 L J 93; 
30W N 435; 31 Bom. L R 230;10 PL T 283;6 Q 
N 104 (P 0). - } 

(3) 142 Ind Oas. 739; (1932) 1 A W R 29°; (1933) 
W N 174; 64 M Lu 293: 35 Bom. LR 393; A IR 
933 P O 85; Ind. Rul. (1933) P © 104; 37 L W 480: | 
on N 420; (1933) A L J 339; 57 QO LJ 152 


s 


BE = 


BS 


1934 
sons. We hold that the. property in suit 
was the separate property of Dwarka Prasad. 
We shouldlike to note that Dwarka Prasad 
himself had described the property in suit 
as his separate and exclusive property in 
the mortgage (Ex. 1) executed by him in 
favour of the plaintiff. 

When this question is decided in favour 
of the plaintiff, no question of legal necessity 
for the transfer arises. Dwarka Prasad was 
the alisolute owner of the property in suit, 
and-hé Gould execute a valid mortgage in 
réspect of the property on any térms he 
liked, The mortgage executed by him 
cannot be questioned by his son and grand- 
sons (defendants Nos. 1 to3). Hadit been 
found that the property in suit was the 
joint ancestral property of Dwarka Prasad 
and his sonand grandsons, then, of Course, 
it would. have been necessary for the 
plaintiff to show, not only that there was 
hecessity to borrow, but that it was not 
unreasonable to borrow at the rate and on 
the terms in question. 

This disposes of the plaintiff's appeal. 

As to the cross-objections, we are of 
opinion that there is no substance in them. 
The deed in suit is sufficiently proved. 
The plaintif has not been able to produce 
the original deed asit has been lost. The 
loss of the deed is satisfactorily proved by 
hisevidencée. He has examined an attesting 
witness to the deed also. The defendants 
Nos. 2 and 3 admitted the execution of the 
deed in suitin a deed executed by them on 
January 15, 1926, (Ex. 10). We see no 
sufficient reason to disagree with the finding 
of the learned Subordinate Judge on thé 
first issue, 

The finding of the léarned Subordinate 
Judge on the second issue also appears to 
be correct. The plaintiff has produced 
evidénce to prove the necessity for ‘ihe 
mortgage in question. The learned Sub- 
ordinate Judge has believed the evidence 
and has come to the Conclusion that neces- 
Sity is proved for the sum of Rs. 739-12-6. 
He has given good reaéons for his finding 
on the question of nécéssity. 

_ The mortgage in suit was certainly 
executed for cosidération. The contest- 
ing defendants have failed to prové that 
it was Without, consideration. The finding 
of thé learned Subordinate. Judge on thé 
fourth issue also must be accepted. 

The -defendants have utterly failed to 
prové that the mortgage ‘in suit was paid 
off in 1919 or 1920. ‘There 'is no documen- 
tary “evidence on ‘that point. The oral 
evidence producéd by thé déféndatts is not 


“AHIHUL HASAN b, MOHAMMAD FARUG 


973 


atall reliable and appears to have been 


- manufactured. The finding of the learned 


Subordinate Judge on the seventh issue 


‘also is unassailable. 


The result is, that we allow the plaintiff's 
appeal and dismiss the defendants’ ‘cross- 
objections. The appeal has been valued 
at Rs. 7,500, and court-fee has been paid 
on that amount only. Therefore, the 
plaintiff, instead of being decreed the 
entire amountclaimedin the suit, is given 
a decree only for Rs, 2,674-8-5 (the amount 
decreed by the lower Court) plus Rs. 7,500 
(the subject-matter of. the appeal) total 


‘Rs. 10,174-8-5. The defendants are allow- 


ed six months' time from this date within 


which iopay the aforesaid amount, together 


with interest thereupon at the contractual 
tate fromthe date of payment fixed in the 
decree ofthe first Court up to March 14, 
1934. Ifthe money is not paid onthe date 
fixed, the property will be sold for the 
satisfaction of the amount due to the 
plaintiff. pe. ee 
A preliminary decree for sale will be 
prepared in modification of the decree of 
the first Court according to the directions 
given above. 
Having regard to all the facts and cir- 
cumstances of the case, we do not allow any 
future interest and make no order as to 


costs in this appeal, 


N. : Appeal allowed, 


pan 


OUDHCHIEF COURT, 
Second Oivil Appeal No, 68 of 1932 
November 13, 1933 
; Srivastava, J. 
AZIZUL HASAN AND OTAERS—DEFENDANTE 
— APPELLANTS 


VvETSUS 
MOHAMMAD FARUQ -PLAINTIFF AND 
OTHERS—DEFENDANTS > RESPONDENTS 

Muhammadan Law—Missing persons—Présumption 
—Rules of Muhammadan Law, tf abrogated by. provi- 
sions of Evidence Act—Hvidence Act (1 of 2872), 98: 2 
(1), 108—Family arrangement—Validity, af depends on 
strength of claims of parties—Admissibility without 
registration, & 

According to the Muhammadan Law in the case 
of missing persons differerit:>presumptiovs arise 
according as the case is one in, which the right:is to 
be ascertained with regard to property, which 
he might have inherited from others or 
with respect to property which belonged to the 
missing person .himself. But as these rules are 
only rules of evidence according tothe provisions of 
cl, (1) of 8.2 ofthe Evidence Act the Couris are 
bound toadminister the rules containéd ii that 
Act. Consequently. thé-rules must be” deemed ‘to 
have been abrogated by the provisions of s, 108 of 
the Evidence Act, The presumption of Muhammadan 
Law that as regards property coming to a Missing 
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person -by inheritance, he mustbe deemed to have 
died at the date ofhis disappearance, is a rule of 
evidence only and assuch must be taken to have 
been superseded by the provisions of the Evidence 
Act, Mairay Fatimav. Abdul Wahid (3), followed, 
Maner Ali v, Budh Singh (2), referred to. [p. 975 
col, 


Where on the death of a Muhammadan there was 
a dispute amongst thé members of the family as 
. regarda the inheritance anda bona fide adjustment 
of conflicting claims has been entered into,it is a 
wrong principle of law to contest the validity of 
- such agreements by having recourse to the expedi- 
ent of finding out whether the claims of the parties 
to that agreement were good. The strength or vali- 
dity of the claims of the parties cannot be made 
the basis for determining the validity of the family 
settlement. The agreement in question will bea 
valid family settlement not requiring registration. 
sial Singh v. Gijindra Bahadur Singh (L), follow- 
ed. 


S. O. A. against an order of the First Sab- 
ordinate Judge, Bahraich, dated Decem- 
ber 14, 1931. i 

Mr. M. H. Kidwai, for the Appellants. 

Messrs. M. Hafeez and Zahur Ahmad, for 
„the Respondents. 
iJudgment. —This is a defendants’ 
appeal against the decree dated December 
14, 1931, of the First Subordinate Judge of 
Bahraich modifying the decree dated August 
26, 1930, of the Munsif of that -place. It 
arises out of a claim based on inheritance. 

The facts of the case have been stated 
at length in the judgment of the lower 
Appellate Court and it is not necessary to 
recapitulate them in this appeal. It will 
be sufficient to say that the plaintiff Muham- 
mad Faruq claimed through his mother 
Saeeda a haif share in the property belong- 
ing to his maternal grandfather Abul Hasan. 
Abul Hasan had three sons, Abu Muham- 
mad, Naimul Hasan and Nurul Hasan and 
two daughters Musammat Saeeda and 
Musammat Shafia. Nurul Hasan was mis- 
Sing and had not been heard of since 
about 1887. Abul Hasan died in 1899. 
Naimul Hasan had pre-deceased him. Abu 
Muhammad died in 1917 leaving four 
daughters, defendants Nos. 3, 4, 5 and 6. 
Abul Mukarim and Azizul Hasan defen- 
dants Nos. Land 2 are thesons of Nurul 
Hasan. . . 

The trial. Court decreed the plaintiff's 
claim in full. On appeal the lower Appel- 
late Court held that the plaintiff was entitled 
only to-a 9 annas 4 pies share in the estate 
of Abul Hasan. 

The present appeal was filed by Abul 
Mukarim§ and Azizul Hasan defendants 
Nos. 1 and 2, Abul Mukarim-diéd during 
the pendency ofthe appeal. His heirs were 
not brought on the- record within the pres- 
cribed time;and the appeal so far as 
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Abul Mukarim’s interest was concerned was 
declared to have abated. 

` The first contention urged in appeal 
relates to an agreement arrived at between - 
the members of the family on the death of 
Abu Muhammad. It is contained in an 
application ‘Ex. C-3) for mutation which 
was presented on Abu Muhammad's death. 
The lower Appellate Court has found that 
the agreement constitutes a family ‘arrange- 
ment which was binding on Abu Mukarim 
and the other parties to it. He further-held° | 
that it was not binding on Azizul Hasan, 
defendant No. 2 who was not a party to ib. 
It is urged on behalf of the appellants that 
the agreement in question was not a. valid 
family settlement and that Ex. C-3 was 
inadmissible in evidence for want of regis- 
tration. Iam of opinion that the contention 
has no force. -It is sufficiently clear that on 
the death of Abu Muhammad there was a 
dispute amongst the members of the family - 
as regards the inheritance. The application 
Ex. U-3 evidences a bona fide adjustment of 
the conflicting claims, As’ remarked in 
Sital Singh v. Gijindra Bahadur Singh (1), 
itis a wrong principle of law to contest the 


‘validity of such agreements by having 


recourse to the expedient of finding out whe- 
ther the claims of the parties to that agree- 
ment were good. The strength or validity 
of the claims of the parties cannot be made 
the basis for determining the validity of the 
family settlement. The case is fully covered 
by the decision of this Court above referred 
to. In my opinion the decision of the lower 
Court based upon the authority of. Sital 
Singh v. Gijindra Bahadur Singh (1), that 
the agreement in question was a valid 
family settlement and did not require regis- 
tration is correct. 

Next it was contended that on the find- 
ings arrived at by the lower Appellaté 
Court, the correct share of the plaintiff is 
only 4 annas 1-7/9 pies and not 5 annas 
4 pies as found by the lower Court. The 
judgment of the lower Court shows that the 
shares were worked out in the presence of 
the Counsel for the parties and were agreed 
to by all the parties present before the 
Court. It is not denied that the share 
allotted to Azizul Hasan, appellant, by thé 
lower Court is correct. I am satisfied that 
the share allotted’ to the two daughters of 
Abu Muhammad-defendants Nos. 3 and 4 
who are appellants in this Court, is also 
correct. “They have got in full the share 
to which: they were entitled. It should also 

(1) 116 Ind, Oas. 59; 5 O WN 1022; 12, R D 638; 
4 Luck. 57; A I R 1929 Oudh 373. 
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be pointed out that’ defendants Nos. 3 and 4 
did not appeal to the lower Appellate Court. 
They have therefore no right to dispute the 
share allotted to the plaintiff which is less 
than the share to which he was found 
entitled by the trial Court. The appellants 


in seeking to have the share of the plain- ` 


tiff reduced, seem to overlook the fact that 
Abul Mukarim was bound by the family 
settlement-arrived aton the death of Abu 
Muhammad. The result of the lower Oourt’s 
findihg‘ that the family settlement was 
binding on ‘Abul Mukarim is to reduce his 
share as Compared to that of Azizul Hasan 
who-‘is not-bound by the arrangement. 

The -plaintiff-respondent has also- filed 
cross-objections. He hasin the first place 
questioned the correctness of the lower 
Court’s finding that according to a family 
custom, daughters are excluded from inherit- 
ance by sons. The learned Subordinate 
Judge.has discussed the whole of the oral 
evidence and the wajib-ul-araiz with great 
care. It is not denied before me that the 
wajib-ul-araiz of villageNakehi and Bahraich 
contain arecord of the said custom. The 
plaintiff-respondent has entitely failed to 
make out any grounds for disturbing the 
finding of the lower Court on the question 
of custom based on the wajib-ul-araiz which 
was also supported by oral evidence. 


The only other point urged on behalf 
of the. plaintiff-respondent was that accord- 
ing to the provisions of Muhammadan Law, 
Nurul. Hasan having been unheard of since 
1887 could not inherit any share in the 
estate of his father Abul Hasan when the 
latter. died in 1899. In Ramsay's Law of 
Inheritance p. 156, the law is stated as 
-follows :— 

“A lost or missing person, in other words a 
person absent and unheard of, or, as elsewhere 
defined, ‘a; person who disappears and of whom it 
is not known whether he be living or dead or where 
he resides’ is considered to be living as regards 
his own property but dead as regards the property 
ofanother. ‘The consequence is that if the period 
after which death is presumed by law shall elapse 
without his being heard of, his own property will 
goto his inheritors in the usual manner, but any 
poe. which he would, if not lost or missing, 

ve inherited from a person who has died after the 
time at which he was tirst missed, will go, not to 
them but (having been reserved in the meantime), 
to the inheritors of that person.” 


In Baillie’s Mohammadan- Law p. 13 
and A-l Sirajyyah Mohammadan Law of 
Inheritance p. 65 also the law-on the, subject 
has been stated to the same effect:' The 
argument on behalf of the plaintiff isi that 
although the rule of. Mchammadan Law as 
regards the period after which’ death is to 
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be presumed, has been abrogated by the 
provisions ofs. 108. of the Indian Evidence 
Act, yet the rule above stated as regards 
the rights of the missing person in respect 
of inheritance derived from other persons is 
a rule of substantive law relating to inherit- 
ance and must be given effect t6*-as such, 
I regret I am unable to accede to the 
argument. The rule as enunciated in 
Ramsey's Mohammadan Law of Inheritance 
and in the 6ther books referred to above, 
shows that according to the Mohammadan 
Law in the case of missing persons different 
presumptions arise according as the case 
is one in which the right: is to be as- 
certained with regard to property 
which he might have inherited from others 
or with respect to property which belong- 
ed to the missing. person himself. In 
Mazhar Ali v. Budh Singh (2), Mr. Justice 
Mahmood discussed the matter at” some 
length and held that these rules ofthe 
Mohammadan Law were only rules :of -evi- , 
dence and not of succession or jnheritance. ” 
Therefore according to the provisions of él, 
(1) ofs. 2 of the Evidence Act the-Courts.are 
bound to administer the rule contained’ in 
that Act. It follows that the rules in ques- 
tion must be deemed to have been abro- 
gated by the provisions of s. 108 of the 
Evidence Act. This case was followed by 
a Bench of the Allahabad High Court in 
Mairaj Fatima v. Abdul Wahid (3). ‘In 
the last mentioned case it was held that the 
presumption of Mohammadan Law that as 
regards property coming to a missing 
person by inheritance he must be deemed 
to have died at the date. of his disappear- 
ance, is a rule of evidence only and as such 
must be taken to have been superseded by 
the provisions of the Indian Evidence Act, 
If I may say so with respect, I am in full. 
agreement with the views expréssed in this 
case. 


The result, therefore, is that the appeal 
as well as the cross-objections both fail and 
are dismissed with costs. oe 
N. Appeal dismissed. ` 


(2) 7 A 297; AW N 1884, 333, corre 
(3) 63 Ind. Cas. 286; 43 A 673;19 ALIT, .. 
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{OUDH CHIEF COURT 
Oriminal Appeals Nos. 442 and 482 of 1933 
January 3, 1934 
Nanavorty, J. . 
JAGAN—Accusep - APPELLAN 
: versus 

EMPEROR—Compiatnant—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss, 297, 587 
Penal Code (Act XLV of 1860), 83, 390, 895— Offence 
of robbery—Omission to lay down the law by which 
jury is to be guided—~Whether can be cured by s 587 
—Misdirection, if constituied—Re-trial, propriety of. 

In cases of offences falling under e. 395, Penal 
‘Gode, the Judge in his charge to the jury ought to 
explain to the jurors what are the essential ingredi- 
ents that goto constitute the offence of robbery as 
defined in s. 390 of the Penal Code and if he 
does not do so itis areal and nota mere technical 
defect. The omission by a Judge in his charge to 
the- jury to lay down the law by which the jury 
-were to be guided as required by s, 297 ofthe Code 
of Criminal Procedure is something more than a 
misdirection, it is a failure to comply with 
the express provisions of the law and hence s 537 of 
the Code of Cziminal Procedure cannot be made 
applicable to sucha case so as tocure the illegality, 
In such cases are-trial should be ordered Nawab 
Ali v. Emperor (1), followed, 

. Cr. A. against the order of the Sessions 
Judge, Lucknow, dated August 29, 1933. 

Mr. B. K. Dhaon, for the Appellant. 

Mr. H. K. Ghosh, Assistant Government 

“Advocate, for the Crown. 
_ dudgment.—These are two connected 
‘appeals filed by Jagan and Pancham 
against the judgment of the learned 
‘Sessions Judge of Licknow in Sessions 
‘Trial No. 36 of 1933, decided on August 29, 
1933, convicting each of them ofan offence 
‘under s. 395 of the Indian Penal Code and 
‘sentencing them each to undergo rigorous 
imprisonment for ten years. The trial in 
the Court of Session was conducted with 
‘the aid of jurors who, by a majority of 
three to two, found both the appellants 
guilty of an offence under s. 395, Indian 
Penal Code. ja : 

‘The learned Counsel for the appellant 
Pancham has argued that the charge to 
the . jury, as framed by the learned trial 
Judge, did not comply. with the provisions 
of s, 297 of the Code of Criminal Procedure, 
and that this omission to comply with the 
provisions of s. 297 of the Code amounted 
to a. clear misdirection and vitiated the 
trial: and prejudiced both the accused in 
their defence on the merits. Section 297 
of ‘the Code clearly Jays down that in cases 
tried by jury the court shall proceed to 
“chargethe jury, summing up the evidence 
for the prosecution and defence and laying 
down the law by which the jury are to be 
guided. In the present case unfortunately 
the learned Sessions Judge hasnot laid 
down thelaw by which the jury are to be 
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guided by defining what is meant by the 


-term “robbery” as occurring in the Indian 


PenalCode. This was a clear violation of 
the imperative provisions of .the Code of 
Criminal Procedure and it has clearly oc- 
casioned a failure of justice. 

In Nawab Ali v. Emperor (1), it was laid 
down that in cases of offences falling under 
s. 399, Indian Penal Code, the Judge in his 
charge tothe jury ought to explain tothe 
jurors what are the essential ingredients 
that goto constitute the offence of .robbery 
as defined in s. 390 of the Indian “Penal 
Code and that if he does not do soitisa 
real and not a mere technical defect. It 
was furtherobserved in that case that it 
was not to be assumed thatevery jury man 
knew the legal distinction between theft 
and robbery, and that the defect arising 
from the omission by the Judge in his 
charge to the jury to explain to the jury- 
men the essential elements that went to the 
making up of the offence ofrobbery was not 
cured by the fact that evidence was given 
in the particular case which if believed by 
the jury would warrant the conviction of 
the accused on the charge of dacoity. It 
wasfurther held in that case that the 
omission by a Judge in his charge to the 
jury tolay down the law by which the 
jury were to be guided as required by 
s. 297 of the Code of Criminal Procedure 
was something more than a misdirection, 
that it was a failure to comply with the 
express provisions of the law and that s. 
537 of the Code of Criminal Procedure could 
not be made applicable to such a case so 
as to cure the illegality. Ea 

I am in entire agreement with the reason- . 
ing of the ruling cited above. It is-4 mat- 
ter forregret that in this particular case the 
learned Sessions Judge of Lucknow has 
failed to comply with the imperative pro- 
visions of s. 297 of the Code of Oriminal 
Procedure and there is no*other course 
open tome but to order a re-trial. 
` There are other legal pleas raised in 
the memoranda of appeal filed by the 


appellants Jagan and Pancham, but, in 


view of the order I propose to pass, it is 
unnecessary for me to discuss them af all. 

I accordingly allow these appeals, set 
aside the verdict of the jury as also the 
convictions and sentences passed upon the 
appellants Jagan and Pancham, and 
direct that they be re-tried in accordance 
with law. 


N. - Appeal allowed. 


(1) 81 Ind. “Oas. 953; AIR 1924 Oudh 411; 10 O & 
A LR 538; 11 OL J 315; 250r, L J 1129, 
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PRIVY COUNCIL. 
Appeal from the Patna High Court 
December 7, 1933 
Lorp Buanessures, LORD THANKERTON, 
_ Lord ROSSELL OF KILLOWEN, Sin Joan 
WALLIS AND Sik Lanostot SANDERSON. 
ANUP MAHTO—APPELLANT 
: n VETSUS 
: MITA DUSADH AND OTHERS —RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885) 8. 181—~Service 
tenure -Grant of land in the nature of assignment 
—Distinetion between—Occupancy rights, if can be 
acquired by, latter class of raiyats—Seope of s. 181— 
Right of occupancy expressly conferred by Act, if 
affected by se 181 -‘Shikmi', meaning of. 
There is-a great distinction between the grant of 
lands on service tenure revenue or rent free toa 
raiyat to cultivate himself in lieu of wages and a 
grant to a tenure-holder whose emoluments are to 
be derived from the collection of rents from tenants 
holding under him as raiyats, In the former case 
the ratyat’s grant may well besaid to be inconsist- 
ent with the acquisition of full occupancy rights 
because the lands are only granted to him so long 
as he holds the office. On the other hand, the grant 
to the tenure-holder is in the nature of an assign- 
„ment of the lin‘llord's rights for the duration of the 
tenure and would not necessarily involve yany inter- 
ference withthe ratyats' customary rights. In the 
latter case the raiyats can acquire occupancy rights 
.against the tenure-holder as longas the tenancy, 
that is to say, until ths landlord's tenure is deter- 
mined by resumption, leaving the rights arising on 
resumption to be determined in accordance with the 
pre-existing law. Mohesh Majhi v Pran Krishna 
Mandal (2)ani Upendra Nath Hazra v. Ram Nath 
Chowdhury (3),not approved, Bageswari Charan 
Singh v.Kumar Kamakhya Narain Singh, (1) and 
'- Ram Kumar Bhattacharjee v. Ram Newaj Rajguru 
~ .(5), referred to. | 
+, ,.[he' most important provisions of the Bengal 
Tenancy Act are those relating to occupancy rights, 
and very clear words would be necessary to show 
an intention onthe part of the legislature toex- 
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a decree for ejectment. The plaintiffs’ 
case was that they were ratyats within the 
definition in the Bengal Tenancy Act, 1885, 
that is to say, that the suit lands had been 
acquired by the original grantee for the 
purpose of cultivating them himself. and . 
that therefore their tenant the defendant 
was an under-ratyat and so liable to eject- 
ment on the statutory notice under s, 49 of 
the Act. The defendant’s case was that 
the suit lands had been acquired by the 
original grantee for the purpose of collect- 
ing rents, and that therefore the plaintiffs 
were tenure-holders and he himself was a 
raiyat holding under them and was not 
liable to ejectment as he had acquired oc- 
cupancy rights under the Act. f 

In that case the further question arises 
whether the defendant is precluded by 
s. 181 of the Act, from acquiring occupancy 
rights in‘the lands by reason of the fact 
that they are ħeld on service tenure, as 
has been ruled in some Calcutta decisions 
which have been followed by the High 
Court in this case. This is a question of 
general importance, as the elfect of these 
decisions is largely to exclude this class of 
raiyats from the benefits of the Act, and 
now comes before the Board for the first 
time. 

The plaintiffs are jagirdars holding the 
suit lands and other lands in neighbouring 
villages as a revenue free jagir for watch- 
ing certain roads. The grant probably 
dates back to the days before the cession to 
the company.. It is stated in the Introduc- 
tion to Mr. Field’s Regulations, p. 53, that 


elude any particular class of raiyats fromthe enjoy- .@ large number of jagirs were created in 


- ment- of such rights and the protection they afford, 
Section 181 of the Act is merely a saving élause 
which: does not affect the rights of occupancy ex- 
pressly conferred by the Act upon raiyats against 
‘this, class of tenure holders, but leaves the incidents 
of service tenure unaffected 

The word ‘shikmi’ as used in the 
~ talug’ danotes some degree of dependence on the 

+ gemindar, and some vernacular equivalent having 
.. to be found for non-occupancy, it would not be 

- inapt to describe tenants who are so much less inde- 
_ pendent of their landlords than tenants who possess 

occupancy rights. Bageswari Charan Singh v, 

Kumar Kamakhya Narain Singh (|), referred to. 

Mita Dusadh v. Anup Mahto, 10) Ind. Oas. 237, re- 

versed. f O 

Appeal against the judgment of the Patna 
High Court, reported as 109 Ind. Cas. 287. 

Mr. 8. Hyam, for the Appellant. 

Mr. Joseph Nissim, for the Respondent, 

Sir John Wallis.—This is an appeal by 
the defendant from a judgment in second 
appeal of the High Court at Patna revers- 

. ing the judgment and. decree -of the lower 
. Appellate. Court and giving to-the plaintiffs 
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word ‘shikmi 


“is whether the original 
‘lands on service tenure was‘a tenure,holder . 


Behar in the time of Shah, Alam and his 
immediate predecessor during the anarchy 
and decline of the Mogul Empire. This 
may account for the great number of small 
jagirs of this kind in the immediate neigh- 
bourhood as mentioned in the judgment of 
the High Court. According to the same 
authority such grants when made by the 
Emperor were assignments not of the lands 
but of ‘the ‘revenue. As the lands being 
revenue free were not included in the Per- 
manent Settlement with the local-zemindar 


‘ they have been recorded as the propérty 


of the Crown. oe 
The first question therefore already stated 


grantee, of the 


or a raiyat within the meaning of the Act ? 

The Record of Rights was against. the 
plaintiffs as they were recorded as tenure- 
holders, and s. 103-B of the Act, provides 
that every entry therein is presumed to.be 


. 
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; correct until the contrary is proved, Ordi- 


. relating to his tenancy. 


narily therefore all the Courts have to do 
with the Record is to apply this presump- 


. tion as directed by the section. Unfortu- 


nately in this case the certified copies of 
extracts from the Record obtained in 1922 
for use at the trial were not wholly in 
English as they should have been in what 
purports to be the English version of the 
Record which was completed in 1910. The 
printed forms are in English, but some of 
the entries contain vernacular terms taken 
apparently from the vernacular version of 
the Record which is necessarily the version 
in common use. Whatever be the explana- 
tion, the use of these vernacular terms has 
enabled the plaintifis to set up success- 
fully in the two first Courts that the Record 


„was self-contradictory and that it was im- 


possible to raise the presumption that the 
plaintifis were tenure-holders, while the 
High Court has gone further and held that 
the presumption arising on the Record was 
that the plaintiffs were raiyats. Prima 
facie nothing can well be less likely than 
that the Record of Rights, if properly un- 


- derstood, should be self-contradictory pre- 


pared as it is in accordance with rules 
framed by the Local Govérhment under 
the Act by a Revenue officer familiar with 
its provisions and on printed forms sup- 
plied for the purpose. 

Under the Rules the part of the Record 


known. as the Khatian is to show 
how all the lands in “the village 
are held; and every tenant, from the 


tentre-holder down to the wnder-raiyats 
if there’are any, has to be given an extract 


4 The Khatian'is 
framed in such a way asto enable this to 


be done, and the material extracts in the- 


case are the extracts relating to the ten- 
anciesof‘the plaintiffs and of the defend- 
ant respectively, The plaintiffs in the 
extract relating to their tenancy are not 
shown as ‘raiyats, nor is there any entry 
under column 10 recording whether or not 
they had occupancy rights, as there must 
have been if it had been intended tore- 
cord them as raiyats.- They are recorded 
as tenants of the proprietor, the Orown, 
holding revenue-free lands on service 
tenure, asa jagir for watching roads. That 
the plaintiffs were here regarded as tenure- 
holders appears from the fact that in the 
extract relating to the defendant's tenancy 


. which is set out below, they are entered as 


tenure-holders “as in Khata No. 463,” 
where the word “Khata is an obvious mis- 


print for Khatian, No, 463 being the serial 


ANUP MAHo v. MITA DOSADE 


144160 


number of the plaintiffs’ Khatian. The de- 
fendant is entered in the plaintiffs’ Khatian 
as the tenant holding under them with 
the word Shikmi appended to his name, 
but the exact nature of his tenancy, is 
to be ascertained from his own Khatian, 
in which he is shown as the tenant of 
tenure-holders. The material parts of the 
defendant Anup Mahto's Khatian on which 
the case turns are as follows :— 
A — KHATIAN or Mavza KURJA, 

Name of proprietor and number in khewat—Orown 

(?) entered in khewat No.1, Name of tenure-holder, 


if any, and number in khewat—Ramlal Dusadh and 
others, as in Khata (sic) No, 463. 


1 2 3 10 
= 5 
4 EB (1) Status, if ocou- 
S w° paney length of 
Ben Eg pe n a 
gs Name, parentage, So (2) Rent, how fixed, 
56 caste and residence, => and particulars, if 
AS ect ,of tenants, =a progressive, . 
‘as 24 (3) Special condi- 
H ma tions, and inciden- 
a a R ce, if any, 
g 
2 Anup Mante pon of 38 chita twelve years; 
Dhanukdhari"Mahto, © h rental Rss 118-3.: 
by caste Kurmi, resi- E . : 
dent of Beri 2 
a 


Under the definition ins. 5o0f the Acta 
raiyat is a cultivating tenant either “ofa 
proprietor or a tenure-holder, and an under- 
raiyat atenant ofa raiyat, and therefore 
the fact that the defendantis a raiyat and 
not an under-raiyat sufficiently appears 
fromhis being recorded in column 2as a 
tenant holding not under raiyats but under 
tenure-holders. 

Under the rules every tenant has to be 
asked if he claims occupancy rights, and 
the object of the entry as to occupancy 
rights in column-10 is to show whether or 
not. he is to be presumed to have them. 
The defendant being incapable according 
io the decisions already mentioned of ac- 
quiring occupancy rights, the entry if made 
in English must have been ‘‘non-occupancy 
twelve years”, whereas the actual entry is 
“shikmt twelve years.” Thisis where the 
alleged contradiction arises, asit is said 
“shikmi necessarily means under-raiyat, a 
meaning which would appear to be exclud- 
ed by the context. If, on the other hand, 
it is used here as the vernacular equivalent 


for non-occupancy, it should have tbeen 


used in the same sense in column 10 of 
the vernacular version of the Khatians of 
all under-raiyats except the very few wh 
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-have occupancy rights by custom, which 
“may possibly account for its being sup- 
posed to mean under-raiyat. The word 
shikmi as used in the word shikmitaluq, 
. which has been considered by this Board 
-. in Bageswari Charan Singh v. Kumar Kam- 
akhya Narain Singh (1) denotes some 
degree of dependence on the zemindar, and 
some vemacular equivalent having to be 
found for non-occupancy, it would not be 
inapt to describe tenants who are so much 
“ “less independent of their landlords than 
‘tenants. who possess occupancy rights. 

No such case was, however, put forward 
before the Munsif or before the Subordi- 
` nate Judge on appeal. The consistency of 
the Record seems to have had no defenders. 
It was apparently accepted that shikmi 
must mean under-ratyat, and was so assum- 
ed in the judgments without considering 
whether this meaning was not excluded 
by the context. As, however, both courts. 
found on the evidence without the aid of 
. any presumption that the plaintiffs were 
tenure-holders the defendant was the pre- 
: judiced; and on this finding both courts 
held that the defendant had occupancy 
rights and dismissed the plaintiffs’ suit. 

The High Court, however, reversed this 
-. finding and.gave to plaintiffs a decree for 
ejectment on the ground that the lower 
- Appellate Court had misdirected itself, 
- because the Subordinate Judge had not 
raised a presumption that the plaintiffs 
were raiyats. As to this ruling which ap- 
pears toproceed on a misunderstanding as” 
- to the nature of the khatian, it is. sufficient 
to say that, even if it had been open to 
lower Appellate Court to raise such a pre- 
. sumption, the fact that the Subordinate 
Judge did not raise it would not, in their 
Lordships’ opinion, amount to a misdirection. 
- The question would necessarily depend 
on inferences to be drawn from statements 
in the khatian, and it is well settled that 
“such inferences are inferences of fact with 
which a High Court cannot interfere in 
second appeal. The finding of the lower 
Courts that the plaintiffs are tenure-holders 
. must therefore stand. 

Their Lordships will now proceed to con- 
. sider.the serious question whether, as held 
in the Calcutta decisions, the defendant 
is disabled from acquiring occupancy rights 
and even non-occupancy rights, under 
the Act by reason of the fact that 


(1) 131-Ind. Cas, 325; 581 A9; A I R1931P O 
_ 80; 60M L J 253; 530 LJ11; 35 OWN 233, 33 L 

W 277; Ind. Rul, (1931) P O 101; 10 Pat. 296; 12 P 
L T 375 (P O} 
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his landlords (are tenure-holders, whose 
tenure is a service tenure and so 
liable to resumption. Whether the pro- 
prietary rights in the suit lands are vested 
in the Crown, as recorded in the Record of 
Rights, or are revenue free lands owned by 
the plaintiffs, in either case they constitute 
an estate as defined in the opening 
definition in s. 3 (1), and therefore, the 
respective rights of the defendant and - 
his landlords, whether proprietors or-tenure- 
holders, are governed by the Act. Much 
the most important—as. they were the 
most controverted—provisions of the Act, 
are those relating to occupancy -rights, 
and very clear words would, in their 
Lordships’ opinion, be necessary to show 
an intention on the part of the legislature 
to exclude any particular class of ‘raiyats 
from the enjoyment of such ‘rights and 
the protection they afford. Under ‘the Act 
occupancy rights are conferred, by s. 21, 
upon the settled raiyat, who is defined 
in s. 20 as a person who for a- period 
of twelve years has continuously held land 
in the village as a raiyat. During the 
intervening period he is a non-occupancy 
raiyat, but is not left altogether without 
statutory protection against arbitrary evic- 
tion, as s. 44 provides that he canonly be 
ejected on one of the four grounds specifi- 
ed in the section. ' ; 

The importance attached by. the legis- 
lature to the rights conferred upon raiyats 
by this part of the Act further appears 
from the fact that they are prohibited by 
s. 178 from contracting themselves “out 
of them. It is therefore, scarcely: likely 
that the legislature should by a subsequ- 
ent section have deprived a large class of 
raiyats of these very rights, and thereby 
created a new class of. raiyats without 
any statutory protection against their 
landlords, but nevertheless subject to’ the 
other provisions of the Act which were 
intended to facilitate the collection of 
the landlord’s rents. The section which is 
said to have this effect is s. 181, which is 
as follows :— Boe 

Nothing in this Act shall affect any incident ofa 
ghatwali or other service tenure, or, in - particular, 
shall confer a right to transfer or bequeath a service 
tenure which, before the passing of this Act, was not 
capable of being transferred or bequeathed. 

In their. Lordships’ opinion . this is 
merely a saving clause which does not 
affect the rights of occupancy expressly 
conferred by the Act upon'ratyats against 
this class of tenure-holders, but leaves 
the incidents of service tenure unaffected. 

With regard to the Oalcutta decisions 


. upon 


ĝo Anbe mMAHTO v. 


which have been cited for the respond- 
ents, it willbe sufficient: to refer to the 
two earliest decisions which have since been 
followed in that Court and were followed 
“by the Patna High Court in this case. 
In Mohesh Majhiv. Pran Krishna Mandal 
(2) which was decided in 1904, Mitra, J., 
sitting alone, held that neither occupancy 
nor non-occupancy rights under the Act 
could be acquired by raiyats against ghat- 
wals holding their lands on service tenure 
having regard to the provisions of s. 181 
of the Act. This case was followed three 
years laterin Upendra Nath Hazra v. 
Ram Nath Chowdhury (3) in which Mac- 
lean, C.J., delivering the judgment of the 
Court referred with approval to the case 
just mentioned, and observed, “I think 
principle, having regard to the 
nature of ghaiwali lands, the acquisition 
of occupancy rights in these lands is in- 
consistent with the incidents of such tenures, 
and this view gains support from s. 181 
of the Bengal Tenancy Act which seems 
to me to be inconsistent with the view of 
the acquisition of such-rightsin ghatwali 
lands.” 

Their Loidships with great respect are 
unable to agree with this construction of 
the -Act. It is a tenancy Act, and what 
it does is to enable this class of raiyats 
to acquire occupancy rights against their 
‘landlord, the tenure-holder, so long as the 
. tenancy subsists—that is to say, until the 
. landlord’s tenure is determined by resump- 
tion, leaving the rights arising on resump- 
tion to be determined in accordance with 
the pre-existing law, and in Secretary of 
State v. Girjabai (4) this Boaid recently 
refrained from expressing any opinion on 
the question whether rights of occupancy 
created hy a jagirdar would be binding 
on the Crown after the resumption of the 


jagir. 

‘Che effect of ihe other view might be to 
deprive raiyats of this class in some cases 
for generations of ihe statutory protection 
given by the Act because ofa possible right 
to dispossess them ona resumption of the 
tenure, which might not exist or might 
never be exercised. 

Further, it has been held by the Cal- 
cutta High Court in Ram Kumar Bhattach- 
arjee v. Ram Newaj Rajguru (5) and other 

(2) 1% L J188. 

(3) 33.0 630. 

(4) 106 Ind. Cas. 1; 54 IA 359; 29 Bom. LR 
1503; 53 M'L J431: A IR 1927 P O 238; 39 MLT 
463; 46 OL J 420; 51 B 957; 26 A LJ 32; 27 LW 
124; 32 O W N 329 (P O). 

(5)3 O 1021, 
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cases that, as the Bengal Rent Act X of 
1859 and Act VIII of 1869, which replac- 
ed it and was repealed by the ‘present 
Act, did not contain any provision cor- 
responding to s. 181 of the present Act, 
there was nothing to prevent the acquisi- 
tion of occupancy right by ratyats against 
tenure-holders holding a service tenure 
while those Acts were in force, and that 
occupancy rights so acquired were not 
affected by the present Act. This is an 
additional reason for not so eonstruing 
s. 181 as to attribute to the legislature 
anintention to deprive this class of razyats 
bys 18lofrights which they had enjoyed 
under the previous Acts, and which were 
again expressly conferred upon them in 
the present Act as being in accordance 
with the ancient law and custom: of the 
country. 

In their Lordships’ opinion thereis a 
great distinction between the grant of 
Jands on service tenure revenue or rent 
free to a raiyat to cultivate himeelf in 
lieu of wages and a grant to atenure- - 
holder whose emoluments are to be derived 
from the collection of rents from‘tenants 
holding under him as raiyats.. In the 
former case the raiyats grant may well 
be said to be inconsistent with the acquisi- 
tion of full occupancy rights because the 
lands are only granted to him so long. as 
he holds the office. On the other hand, 
the grant to the tenure-holderis in the 
nature of an assignment of the landlord’s 
tights for the duration of the tenure.and 
would not necessarily involve any interferen- 
ce with the raiyats’ customary rights. 

For these reasons, their. Lordships are 
of opinion that the defendant has establish- 
ed his rights of occupancy against the 
plaintiffs and that the appeal should be ` 
allowed, the decree of the High Court revers- 
ed and the decree of the lower Appellate 
Court restored, and they will humbly advise 
His Majesty accordingly. Therespondents 
will pay the appellants’ costs both here 
and in the High Court. 

N. Appeal allowed. 

Solicitors for the Appellant. -- Messrs. 
Barrow Rogers & Nevill. 

Solicitors for the Respondent.—Messrs, 
Francis & Harker. 
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Civil Revision Application No. 516 of 1931 
July 20, 1933 
STAPLES, A. J.C. 
GOVINDA—Appiicant 
VETSUS 
HARIBHAU AND ANOTHER— 
NON-APPLICANTS. 

Stamp Act (II ef 1899), ss. 2 (5) (b), 85 (a)—Promis- 
sory note inadmissible in evidence due to defective 
stamp duty—Whether can operate as an acknowledg- 

ment—Limitation Act (IX of 1908),8. 19, 

A document purporting to be a promissory note, 
attested and purporting to be payableto order, is not 
a bond and cannot be validated under s, 35 (a), Stamp 
Act if-insufficiently stamped. Bankidas v. Tanabai 
(1), referred to. 

A promissory note which is inadmissible in evi- 
dence owing to defective stamp duty cannot operate 
as an acknowledgment within the meaning of s. 19, 


Limitation Act, tosave limitation, Mulji Lala v. 
Lingu Makaji (2), relied on. 
0. R from an order of the 


Small Cause Court Judge, Khandwa, dated 
September 28, 1931. 

Mr. S. B. Gokhale, for the Applicant. 

Mr. W.R. Puranik, for the Non-applicants. 

Order.—This is an application for re- 
vision of the judgment of the Small Cause 
Court,. Khandwa, decreeing the claim of 
the plaintiff non-applicant for Rs. 544. The 
suit was brought on a promissory note 
dated January 20, 1928. Admittedly the 
note was not sufficiently stamped, and the 
plaintiff therefore said that he fell back on 
his original cause of action, namely, fcr 
money had and received. 

_At the hearing there was a discussion 
whether the note, which was produced in 
evidence as Ex. P.1 was a promissory 
note ora bond. It purports to be a prc- 
missory note on a printed form, bui itis 
attested. On the other hand, it does pur- 
port to be payable toorder and therefore 
itis not a bond according tos. 2 (5) (b), 
Stamp Act. I would refer in this con- 
nection to Bankidas v. Tanabai (1). As it 
is a promissory note itcannot be validated 
according to s. 35 (a), Stamp Act. 

Even according to the plaintiff-non-ap- 
plicant only an amount of Rs. 46 was paid 
at the time the mote (Ex. P. 1.) was execut- 
ed, the balance Rs, 354, being due on an 
earier bond Ex. P. 2. The question to be 
decided, then, is whether the note Ex. P. 1. 
can save limitation of the older debt, 
The note was executed as already men- 
tioned above, on January 20, 1928, whilst 
the suit was filed on January 19, 1931. If 


(1) 118 Ind. Oas. 673; AI R 11929 Nag. 274; 25 N I; 
R 173; Ind. Rul, (1929) Nag. 273, 
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the note be accepted asan acknowledg- 
ment then it would save limitation, but 
otherwise the claim except for Rs. 46 
advanced in cash, would be. barred. 

I am clearly of opinion that the pro- 
missory note cannot be used as an ac- 
knowledgment within the meaning of s. 19, 
Limitation Act, and in this connection I 
would refer to Mulji Lala v. Lingu Makaji 
(2). It seems clear that if a promissory 
note isto beinadmissible in evidence 
because it is insufficiently stamped, it must 
be inadmissible in evidence also as a 
written acknowledgment. It is not correct 
to say that to use the note as an acknow- 
ledgment is to use for a collateral purpose; 
on the contrary, it is akin to the main. 
purpose of the deed itself, which is an 
acknowledgment of money either due or 
paid at the time. The learned Counsel 
for the non-applicants has referred to 
several cases, in which though a note has 
been held to be not admissible in evidence 
yet a suit has been allowed for the con- 
sideration. That, of course, may be done. 
and in the present case I am of opinion. 
that adecree for the sumof Rs. 46, ad- - 
vanced in cash may be passed. I have 
been referred to Udaram Magniram v. 
Laxman Marwari (3), Abinash Chandra v. 
Nagendra Nath (4)and Kesavaramayya v. 
Venkataratanam (5). 

In none of those cases, however, has it- 
been held that a promissory note thatis- 
admissible in evidence owing to defective 
stamp duty can operate as an acknow- 
ledgment within the meaning of s. 19, Limi- 
tation Act. I would therefore hold that 
the note, Ex. P. 1, cannot be used as an 
acknowledgment to save limitation and 
that the claim is barred except for the 
amount of Rs. 46, which the plaintiff as P. Ww. 
No. 1 has deposed was advanced in cash. 

I am also of opinion that interest should 
not be allowed, as apart from the - pro- 
missory note itself there is no evidence of 
agreement to pay interest, and the note 
cannot be admitted in evidence in proof 
of the agreement. I would therefore: set 
aside the decree of the lower Court and 
instead pass'a decree for the sum. of 
Rs. 46, with proportionate costs, Oosts of 
this application will be borne by the non- 
applicant. I fix Pleader’s fees at Rs. 15. 


N. Decree set aside. . 
(2) 21 B 201 (F B). 
(3) 104 Ind Cas. 470; A I R1927 Nag. 241.. 9 
(4) 134 Ind. Cas 575; A I R1931 Cal. 480; Ind.. 
Rul. (1931) Cal. 863; 53 O L J 254. b 
(5) 92 Ind. Cas. 626; A I R 1926 Mad, 452, 
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+ ALLAHABAD HIGH COURT 
? Second Civil Appeal No. 1415 of 1930 
: November 23, 1933 
Younes, J. 
‘Messrs. TREVELLION & CLARK AND 
ANOTHER— DEFENDANTS — APPELLANTS 


versus 
A. MINCK Esge, JEWELLER 


PLAINTIF#— RESPONDENT 

Defamation—Slander—Publication in law, what 
amounis to--Words capable of many meanings— 
Meaning giving a defamatory sense alone should not 
be taken—Shop-keeper—Whether bound to deal with 
every member of the public—Contract for sale of 
goods—Price not mentioned—Whether becomes con- 
cluded contract. 

No civil action can be maintained for libel or 
slander unless there has been a publication of the 
words. complained of; that is, that the defamatory 
matter has been made known to some third ‘person, 
Where two or more persons agree together to write 
or utter words defamatory of another, and one of 
them writes or utters the words in the presence of the 
other or others who have so agreed, all of them may be 
sued asjoint tort-feasors provided there has been 
publication of the defamatory matter to some person 
other than those who are acting together or the 
person wronged. But the writing or uttering of the 
defamatory words by one of them in the sight or 
hearing of the others alone will not amount to 
publication in law. 


The test as to whether a certain publication is 
slanderous or not is whether, under the circum- 
stances in which the slander was published, reasonable 
men to whom the publication was made would be 
likely to understand it in a slanderous sense., lt 
is unreasonable that where there are a number of 
jnterpretations, the only. bad .one should be seized 
upon to givea defamatory senss to the publication. 
Lachhmi Narain v. Shambhu Nath (1) and Capital 
and ‘Counties Bank v. Hexty & Sons (2), relied on 

Apart from special législation, it is open to a 
shop-keeper any time to refuse to deal with any 
member of the public, and itis not necessary for the 
shop-keeper to give any reason for his refusal. 
The opening ofa shop isa mere invitation to the 
public to come into that shop. Such an invitation 
canbe revoked at any moment, It is voluntary 
and without consideration. 


Where the plaintiff entered the defendants’ shop 
and asked for the price of some flowers to one of 
the lady attendants and a` partner of the „defendant 
firm in pursuance of a previous notice -to the at- 
tendarits that the plaintıf {should. not be served, 
told the plaintiff in the presence of the lady attendant 
that he was sorry hecould not serve him, and the 
planus instituted a suit: against jthe defendants for 

atnages for breach .of contract, for damages for 
slander and for a perpetual injunction to compel the 
defendants to déal with the plaintifi: 

Held, (i) that there was no} concluded contract, 
inasmuch as in a contract for sale of goods, the 
most essential condition was the price and there was 
no evidence’ in the case as to the price of the 
flowers : i 

(îi) that the defendants were not bound to serve 
any member of the- public who cared to enter the 
shop for the purpose bf business and thata shop- 
keéper could not be forced to deal with any one ; 

(iii) that as there were a large: number of inter- 
pretations which might be put’ upon the words, it 


MESSRS TREVELLION & OLARK V, A, MINCK 


147 10 


was unreasonable to select the only one which - 
would give a defamatory sense to them, and 

(iv) thatthe partner and the lady assistant were ; 
so closely identified together in this common duty 
imposed upon them by the firm and by agreement 
that the fact that one of them was the actual 
mouthpiece of them both would not amount to 
publication to the other. 

S. C. A. from the decision of the District 
ee Saharanpur, dated June 23, 
1930. : 
Dr. K.N. Katju and Mr, R. N. Gurtu, ` 
for the Appellants. - as 

Messrs. Ladli Prasad Zutshi and Jai’ 
Gopal Seth, for the Respondent. a 

Judgment.—This is a second appeal. 
from the decision of the learned District , 
Judge of Saharanpur. The plaintiff, who 
isa jeweller of Lahore brought an action 
against Messrs. Trevellion and Clark, the 
well known drapers, who have shops in 
most of the large towns in Northern India, 
for damages for breach of contract, 
damages for slander, and for a perpetual 
injunction to compel Messrs. Trevellion and’ 
Clark to deal with the plaintiff. The 
defendants denied the contract and denied 
the slander. The learned District Judge - 
came to the conclusion that there was a con- 
tract between the parties, that the defend- 
ants had broken the contract, and he 
fixed the damages at Re.1. As to slander 
he held that the plaintiff had been slander- + 
ed by the defendants,and he gave him’; 
Rs. 500 as damages. He. also issued ani. 
injunction restraining the defendants from... 
refusing to serve the plaintiff, From.that 
decision the defendants appeal. > ... ...° 

Some years ago, Mr. Minck, the plaintiff, 
was asked to pay a dress bill incurred. 
by his wife at the defendants’ shop at 
Mussoorie. Herefused to paythe bill. An 
action resulted in which the price which 
Messrs. Trevellion and Clark had charged 
for the dresses was reduced. In .his evid- 
ence in that case the plaintiff said that 
Messrs. Trevellion and Clark had charged . 
400 percent. over and above the legiti- 
mate price for these goods. Messrs. Tre- 
vellion and Clark thinking rightly. or. 
wrongly, that the plaintiff was an unsatis-. 
factory customer issued notice to. all their. 
shops that if Mr. Minck came to buy 
goods he should not beserved. i 

In June, 1929, Mrs. Minck saw in the 
window of Messrs. Trevellion and Clark’s 
shop at Mussoorie a display of violets. The 
violets were there for decorative purposes ' 
and were not marked for sale. Mrs. 
Minck liked the violets and wished to 
purchase abunch ofthem. A week after 
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she sent her husband to Messrs. Trevellion 
and Clark with instructions to buy a bunch 
of violets. Mr. Minck entered the shop 
and asked one of the lady attendants for a 
bunch of violets. She said that she thought 
there were some upstairs and went to see if 
there were any. When upstairs Mr. Clark, 
a partner of the defendant firm, pointed 
out toher that this was -Mr. Minck and 
reminded her of the orders that had been 
issued. Mrs. Barker, the shop assistant, 
recollected what the orders were and 
agreedthat Mr. Minck must be told he 
could not be served; Mr. Clark said that 
this was a man’s job and hewould tell 
Mr. Minck. Both Mrs. Barker and Mr. 
Clark went downstairs, and Mr. Clark told 
Mr. Minek that he was sorry he could not 
serve him. Thereupon Mr. Minck said that 
thefirm would hear from him later and 
walked out of the shop. 

These are the facts which led to this 
litigation; it has taken up the time of the 
Subordinate Judge, the District Judge 
and now of this Court. It appears to me 
thatthe action is frivolous and that the 
time of three courts should notbe wasted 
in such actions. However, I have to con- 
sider the case as it is before me. I have 
examined the statement of claim, and 
I agree with the argument of Dr. Katju, 
Who appears for the defendants, thatthe 
statement of claim discloses no cause of 
action. On contract, I can find nothing in 
the plaint, which on these facts, either 
alleges a contract or can be taken to allege 
a‘contract. The plaintiff merely alleges 
that he offered to buy a bunch of violets. 
No damage is pleaded. On the question 
of slander, the words complained of are, 
“We refuse to serve you”, The innuendo 
alleged was that the plaintiff was nota 
fit person to deal with. Even if these 
words could bear such a meaning, there are 
so many other innocuous meanings that 
can be attached to them that it is imposs- 
ible to say that they must bear a slan- 
derous meaning. 

The first point argued by the appellant 
is that there was no contract. On the facts 
set out above it is quite clear that there 
was not a concluded contract. In a con- 
tract for the sale of goods the most essen- 
tial condition is the price. There is not 
one atom ofevidence in this case of the 
price of these violets. There was no evi- 
dence by the plaintiff of any price that 
he was prepared to pay and there is no 
evidence ofthe price at whichthe defend- 
ants were prepared to sell. It is contended, 
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however, by Counsel for the respondent 
that the words, used by Mr. Minck meant: 
and must be taken to mean, that he did 
offer and was prepared to pay. whatever 
might be found to be the fixed price which. 
Messrs. Trevellion and Clark attached to 
these goods. Itis admitted that Messrs, 
Trevellion and Olark, like most other 
European shops, deal in goods at fixed. 
prices. There is no force in the conten-. 
tion of Counsel. for the respondent. - No 
ordinary person goes into a shop and asks 
for goodsintendingto pay whatever price 
the seller puts upon those :goods, and, 
further, Mr. Minck never saw the goods or 
knew what they were like. The conclusive 
ne to be applied to this argument .is 
this: i : 

If there was a binding contract, Mr. Minck 
was equally bound with Trevellion and 
Olark, and, therefore, if the contention of 
Counsel is sound, the assistant only had . 
to bring the violets from upstairs and say 
that the price of a bunch of violets was 
fixed at Rs. 1,000 for Mr. Minck to be 
compelled to- pay the price de-- 
manded. i 

It has been also argued that the person 
who keeps a stiop is bound to serve any 
member of the public wh) cares to enter 
the shop forthe purpose of -business. I 
know of nd authority for this proposition, 
and I haye been referred to none. A shop- 
keeper keeps a shop for his own benefit, 
that is, to maké profit, and not for the 
convenience of the public. He cannot be 
forced to deal with any one, That this. 
isclear can beseen fromthe fast that in 
aspecial case, such asaninn in England 
there has to be legislation in order to make 
an innkeeper serve, under certain condi- 
tions, a member of the public. He has that 
liability thrown upon him because of the 
special conditions of the trade and-the | 
special privileges and.monopoly which he 
is given bythe State. Apart from special 
legislation,| it is open to a shop-keeper 
any time to refuse to deal with any 
member of the public, anditis not necess- | 
ary for the shopkeeper to give any reason 
for his refusal. The opening of a shop is 
a mere invitation to the public to come 
intothat shop. Such an invitation can be 
revoked atany moment. Isis voluntary 
and without consideration. . 

Onthe point ofslander, it is contended 
by the respondent that the words, “I refuse 
to serve you" àre slanderous. In the 
first place, if, asI have held, the defendants 
had aright to refuse to serve the plaint- 
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iff, the mere use ofthe words which enforce 
that right cannot be said to be slanderous. 
Furthera Bench of this Sourt of which I 
was a member, held in the case of Lachhmi 
Narain v. Shambhu Nath (1) that: 

“The testas to whether a certain publication is 

libellous or not is whether under the circumstances 
in whichthe writing was published (equally under 
which the slander was published), reasonable men 
to whom the publication was made would belikely 
to understand it in a libellous sense. It is unreason- 
able that where there are a number of interpretations 
the only bad one should be seized upon to give a 
defamatory sense to the publication.” 
In that case the Bench followed the well 
known case of Capital and Counties Bank v. 
Henty & Sons (2). In the first place, 
ther are a large number of other 
interpretations which might be put on 
the words, and therefore it is un- 
reasonable to select the only one which 
would give adefamatory sense to them. 
It would be otherwise, however, if these 
words were used in a public-house or inn in 
England, for there the only reason which 
a landlord of an inn is entitled to give 
under the law for refusing at the proper 
hours to serve a member of the publicis 
that that member of the public was drunk. 
But these considerations do not arise in 
any ordinary shop. 

Further no civil action can be main- 
tained for libel or slander unless there 
has. been a publication of the words 
complained of. That is, that the de- 
famatory matter has been made known to 
some third person. The only publication 
found in this case by the lower Court 
was tothe lady assistant in the shop. To 
amount to publication the words complain- 
ed of must convey a defamatory meaning 
to those whoread or hear them. Firstly, it 
is quite impossible that the assistant could 
have understood these words in a libellous 

„sense. She knew all the facts, and she 
knew why orders had been given not to 
serve the plaintiff. The only person, there- 
fore, to whom this alleged slander is said 
to have been published was a person who, 
under no circumstances, could have taken 
the words as defamatory. Secondly, the 
saying of these words, even if they were 
defamatory, in the hearing of the lady as- 
sistant could not, under 
ces, in my opinion, be publication in law. 
It was the duty, according to the orders 
of the firm, of the lady assistant herself 


« 

1) 129 Ind. Cas. 551; (1931) A LJ16;A I R 

ANG Ind, Rul ass) Ait a3, K 
18:2; 4l at p 745: 52 LJ QB ; 

T 662; 31 W R 157; 47 J P 214, TAPALE 
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to have told the plaintif that she could 
not serve him. Both she and Mr. Clark had 
egreed that the plaintiff must be so told. 
Mr. Clark and the lady assistant were so 
closely identified together in this common 
duty imposed upon them by the firmand by 
agreement that the fact that one of them 
was the actual mouthpiece of them both 
would not, in my opinion, amount to pub- 
lication to the other. Where two or more 
persons agree together to write or utter 
words defamatory of another, and one of 
them writes or utters the words in the 
presence of the other or others who have 
so agreed, all of them may be sued as 
joint tort-feasors provided there has been 
publication of the defamatory matter to 
some persons other than those who are act- 
ing together or the person wronged. But 
the writing or uttering of the defamatory 
words by one of them in the sight or 
hearing of the others alone will not, in 
my opinion, amount to publication in law. 
As I have found that a shop-keeper has a 
right to refuse to deal with any one, it is 
quite clear that the injunction granted by 
the lower Court cannot stand, 

The appeal therefore must be allowed, 
the decree of the lower Appellate Court 
is set aside and action is dismissed with 
costs. 

N, Appeal allowed. 


OUDH CHIEF COURT 
“ Second Civil Appeal No. 313 of 1932. 
November 20, 1933 
Raza, J. 
On difference of opinion between 
Wazir Hasan, O. J., AND ALLSOP, J. 
Musammat MOOLA — PLAINTIFE-— 
APPELLANT 
versus 
Lala BITHAL DAS ano anoTHER— 
DEFENDANTS AND OTHERS PLaINTIFFS—~ 


Rus PONDENTS 

Civil Procedure Code (Act V of 1908), s 11—Mort- 
gage—Suit for redemption—Question as to how much 
usufruct was enjoyed by mortgagees — Usufruct of 
trees — Consideration of—Decision on the point — 
Subsequent suit alleging plaintiffs were owners of 
trees--- Whether barred by res judicata— Mortgage suit 
—Question of title of mortgagor—Whether can arise— 
Pleadings. 

A and B separately owned pattisin a village and 
these pattis were called‘after their names respectively, 
Cand D were the successors of A and B and became 
the owners of the patti A and also of patti B. The 
village was partitioned. C and D sold patti B to the 
defendants (or their predecessors} and mortgaged 
pattt Ato the same persons, the defendants thus 
getting possession of patti B as vendees and of patti 
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A as mortgagees, The plaintiffs, the representatives 
in interest-of C and D, instituted a suit for redemption 
of patti d against the defendants, The question in 
that suit was how much usufruct was enjoyed by 
the mortgagees. In the course of the determination 
of theusufruct, a question arose as to whether the 
usutfruct of three trees was also to be accounted for 
by the defendants as mortgagees No definite issue 
was struck on that point, but the parties made it 
clear by their pleadings that that point was to be 
decided by the court, and this point was eventually 
decided. Subsequently the plaintiffs brought a suit 
alleging that they were owners of the trees in dis- 
pute, that the defendants had no right to {or interest 
in the said trees, and that the possession of the 
trees had been delivered to the defendants’ pre- 
decessors under misapprehension The claim was 
resisted by the defendants and they set up the plea 
of res judicata also in defence. 

Held (Per Raza and Allsop, JJ.—That the parties 
had, by their pleadings, invited the court to decide 
the question of title to the three trees and had 
insisted cn the point being tried and it was not 
open to the plaintiffs to turn round and say that the 
point was not a necessary, or proper one to be tried 
intheformer suit. The question was directly and 
substantially in issue between the parties in the 
former suit and they themselves had treated it as 
such and fought it out to the end and consequently 
the final decision on the matter in dispute must be 
res judicata between the parties. Midnapore Zamin- 
dari Co, Ltd. v. Naresh Narayan Ray (6) and Krishna 
Chandra Gajapati Narayan Deo v. Challa Ramanna 
(7), relied on. . 

Ram Udit v. Ram Samujh (1), distinguished. 

Per Wazir Hasan, C. J.—The issue asto whether 
the trees in suit were not includedin patti A was 
an issue raised for the purpose of determining the 
question.as to whether they were or were not 
part of the mortgaged property, that is, asto whether 
the plaintiff of that suit was entitled toobtsina 
decreefor redemption in respect of them or not, 
which was thedirect and. substantial issue in the 
case and hence the decision cannot operate as rea 
judicata‘on the. question of the plaintiff's title to 
these trees independently of the mortgage, for the 
simple reason that the question of title.as such was 
not directly and substantially in issue in the pre- 
vious suit. Such aquestion was wholly outside the 
natural and proper scope of the previous suit and any 
decision of that question therefore, even if arrived at, 
was nota decision ona direct and substantial issue 
in the case, and consequently there was no bar by 
res judicata, Ram Udit v. RamSamujh (1), relied 
on.) . 

Per Raza, J.—It may be that on general grounds 
the question of the title of a mortgagor tothe mort- 
gaged property cannot arise ina mortgage suit, but 
it does not necessarily follow that no quesion of title 
to any property can ever arise in a suit of that nature, 
Much depends upon the pleadings in the suit. [p. 
989, col. 2) ; 

S.C. A. against an order of the Sub- 
ordinate Judge, Malihabad, Lucknow, dated 
November 3, 1932. 

Messrs. M. Wasim and Ram Charan, R. S. 
for the Appellant, i 

Mr. Mukund Behari Lal, for the Respon- 
dents. - 

Allsop, J.— (November 7, 1933).-—This is 
a second civil appeal against the appellate 


‘judgment of the Subordinate Judge. of. 


MOOLA V. BITHAL DAS 


985 


Malihabad, dated November 3, 1932. The 
sole question raised is one of res judicata. 
It appears that one Jewahir Singh, who was 
aco-sharer in a bhayachara village, had 
planted three mango trees in a plot which 
then bore the number 250 and now bears the 
number 391. Inthe year 1894 there was a 
partition of the village and several pattis 
were formed. Two of these were Patti 
Jewahir Singh and Patti Lallu Singh. Plot 
No. 250 or No. 391, was allotted to Patti 
Lallu Singh, but it was set forth in the 
partition proceedings that trees planted by 
any cu-sharer would remain his property in 
spile ofthe fact that the plots in which 
the trees stood -were allotted to pattis in 
which he was not a co-sharer. By twodeeds 
cf mortgage, dated January 19, 1897 and 
January 20, 1899, Patti Jewahir Singh was 
mortgaged with possession to the predeces- 
sors-in-interest of the defendants. By a deed 
of sale also dated January 20, 1899, Patti 
Lallu Singh was sold to the same persons. 
On August 30, 1921, the co-sharers in Patti 
Jewahir Singh instituted a suit for the 
redemption of the mortgages. No specific 
allegations were made about the three 
mango trees in the plaint orin the written 
statement and no issue was framed upon 
this point. There was however, an issue 
No. 4, to the following effect, namely, 

“What is the income per aunum from Rakam Sawai 
and who cnjoyed the same,"’? 

When the court was deciding this issue 
the question was raised between the parties 
whether the three mango trees were in- 
eluded inthe mortgage. The plaintiffs in 
that suit alleged that they were and the 
defendants who were admittedly in posses- 
sion of the trees said that they were not. 
The property which was mortgaged was 
described merely as Patti Jewahir Singh. 
The defendant at that time claimed that 
they were in possession of the trees in their 
capacity as proprietors of Patti Lallu Singh. 
The courts held that their contention was 
correct, but itis obvious that the question 
which had to be decided was merely whether 
ihe trees were included in the descrip- 
tion of the mortgaged property, that is 
in other. words, whether the trees could be 
said to be partof the property included in 
Patti Jewahir Singh. In the present suit 
the plaintiffs, as the representatives-in-in- 
terest of Jewahir Singh has claimed the 
trees on the basis of proprietary tftle. It 
has been held by the courts below that 
this question must be decided against the 
plaintiff as the decision in ihe previous 
suit operates as res judicata. 


pa 
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Learned Counsel for the appellant has in 
the first place argued that the present 
suit is based upon title and that no de- 
cision inthe previous suit can [operate as 
res judicata because no question of title 
arises in a suit upon the basis of a 
mortgage. If he had stated his proposi- 
tion more precisely, that is, if he had said 
that no question about the title to the 
mortgaged property can arise in a suit 
upon the basis of 4 mortgage, I should 
have agreed with him. In such a suit the 
mortgagee, having accepted the mortgage 
from the mortgagor, is estopped in limine 
from alleging that the mortgagor had no 
title to the property mortgaged. That I 
conceive is the basis of the decisions in the 
cases of Ram Udit v. Ram Samujh (1) and 
Mohammed Ibrahim v. Sheikh Hamja (2). 
Learned Counsel for the appellant also 


quoted the ruling in Amanat Bibi v. Imdad | 


Hasain (3). The facts there were that 
it bad been decided in a previous suit 
that the mortgagor had no title in the year 
1853, and the question was whether 
he was entitled to redeem a mort- 
gage executed in the year 1854. Their 
Lordships of the Privy Council said: 

cif itbe established that the respondent was mort- 
gagor in 1854 with the right of redemption, why 
should he be barred of his right merely becausa at 
an earlier date he miy have had no title to the 


property at all.” | 
This does not appear to be any authority 
for the proposition for which the appellant 
contends. In the case of Rajah Run 
Bahadoor Singh v. Lachoo Koer (4) the 
question whether there could be an issue 
about title in a mortgage suit did not 
arise. In that case there two points. One 
was whether.the grant of a certificate to 
recover debts necessarily involved a deci- 
sion that the person co whom the certificate 
was granted had a title. The other was 
whether a decision of a rent court could 
operate as res judicata in a case which was 
being tried by a Subordinate Judge. The 
decision. on the first point is of no assistanee 
in this appeal, and the decision upon the 
. second turned upon the question of the 
jurisdiction of the two courts. In Kanhaiga 
Singh v. Kundan (5) the question arose 
(1) 134 Ind. Oas. 465; 7 Luck 73; 8 O W N 809; 
Ind. Rul. | (1931) Oudh 3863; A I R 1931 Oudh 
no) 12 Ind. Oas. 387; 35 B 507; 13 Bom. L R 
89; 15T°A 106; 15 0 800; 5 Sar. 214;12 Ind. Jur 


255 (P 0). 
KA 12 I A 23; 11 0301; 4 Sar, 602; 9 Ind. Jur. 20? 


Œ 0). 
(5) 87 Ind. Cas. 257; 47 A561; 23 A L J 461; AIR 


1925 All. 486. 
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whether the plaintiff was barred from 
raising a certain issue under the rule of 
ves judicata because it should have been 
made a ground of attack in a previous suit. 
The conclusion to which the court came 
was that the issue could not have been 
raised in the previous suit. That was a 
decision on the facts of the particular case 
and is of no helpin the decision of this 
appeal. On general grounds it appears to 
me thatthe title of the mortgagur to the 
mortgaged property cannot arise in a 
mortgage suit for reasons which I have 
already given, but it does not necessarily 
follow that no question of title to any 
property can ever arise ina suit of that 
nature. This is a matter’ which would 
depend upon the pleadings. 

In the mortgage case with which we are 
now concerned the dispute about the trees 
arose because the defendants had to account 
for profits which they had received. The 
plaintiffs in that case alleged*that the three 
trees in dispute were part of the mortgaged 
property because they were included in 
Patti Jewahir Singh and that, consequ- 
ently, the defendants had to. account for 
the profits which they had received out of 
the trees. The defendants on the other 
hand alleged that they were not bound to~ 
account for these profits, because the trees 
were not part of the mortgaged property. 
If it had been admitted by both sides that 
the trees were part of the mortgaged 
property, doubtless, the question about the ` 
title to the trees could not’ have arisen. 
In the circumstances of the particular case, 
however, the necessary issue between the 
parties was this namely: 

“ Are the three trees included in Patti Jewahit 
Singh?” 

From a perasal of the judgnent in the 
case, I find that there can be no doubt 
that this was the issue. The learned 
Munsif who tried the suit originally came 
to the conclusion that the trees were in 
Patti Jewahir Singh and were consequently 
part of the mortgaged property. He relied 
upon the provision in the partition pro- 
ceedings that trees planted by any co- 
sharer would remain his property in spite 
of the fact that the plots in which the trees 
were standing had been allotted to pattis in 
which he wasjnot a co-sharer, He held that the 
trees were planted by Jewahir Singh and 
that they remained his property ‘although 
plot N. 250 went to Patti Lallu Singh. 
The learned Subordinate Judge in appeal 
decided that the provision in the partition 
proceedings referred to scattered trees, 
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He held that these three trees were part of 
a grove and that the trees in a grove 
were to goto the patti to which the land 
in which the grove stood had been allotted. 
The clear decision was that the trees in 
dispute were not in Patti Jewahir Singh. 
The learned Subordinate Judge went on to 
hold that the trees were in Patti Lallu 
Singh, but doubtless that was not a matter 
which it was necessary for him to decide. 

When it is to be considered whether a 
certain decision in a previous suit operates 
as res judicata in a later suit, it is necessary 
to see in the first place what the exact 
issue was in‘the previous suit and whe- 
ther-the decision of that issue was neces- 
sary for the decision of the dispute 
between the parties. In the mortgage 
suit to which I have referred it was 
certainly necessary for the court to decide 
whether the trees were included in the 
mortgaged property and, on the pleadings, 
that meant that the court had to decide 
whether the trees were in Patti Jewahir 
Singh or not. The court did decide that 
the trees were notin Patti Jewahir Singh 
and, consequently, it seems to me that the 
decision must operate as res judicata 
between the pariies if the issue is raised 
again between them in a subsequent 
suit. 

The next point to consider is whether the 
issue in the suit which has given rise to 
the appeal is this, namely: 

“Are the trees in suit in Patti Jewahir Singh.” 

If that is the issue, I have no doubt that 
the plaintiff is barred from raising it on 
the principle of res judicata. In the 
course of the arguments, learned Counsel 
for the appellant contended that she was 
not basing her case upon the allegation that 
the trees stood in Patti Jewahir Singh. 
The arguments proceeded to all intents’ and 
purposes ex parte because the respondents 
were not represented by Counsel and 
were not present when the arguments for 
the appellant were concluded. For this 
reason I have examined the record with 
some care. I find thatthe appellant, that 
is, plaintiff No. 1, stated in para.7 of ihe 
plaint that Patti Jewahir Singh was sold 
to her by plaintifis Nos. 2 and 3. Tt is 
evident that her only title to the trees 
arose out of the sale of Patti Jewahir Singh 
and, therefore, in order to succeed she 
must ‘establish that these trees did lie 
in that patti. As it had been decided in 
a previous suit between the parties that 
the’. trees did not lie in that patti,I am 
of opinion’ that the plaintiff's allegation 
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is clearly barred by the principle of res 
judicata. f 

I would conséquently dismiss this appeal 
with costs. : 
Wazir Hasan, C. J. (November 9, 1933)—I 
have read the judgment of my learned bro- 
ther Allsop, J. He is of opinion; hat this ap- 
peal should be dismissed on the ground that 
the previous decision constituted res ju-— 
dicata on the question of the plaintiff's 
title in the present suit. I find myself 
unable to agree with my learned brother. 
I am of opinion that there is no bar of 
res judicata and that the appeal should 
succeed, ` 


The necessary facts have been stated a 
length in the judgment of my learned 
brother. I: would only say that it is. 
agreed that the previous suit was one 
for redemption of the mortgages of January 
19, 1897, and January 20, 1899. The 
issue therefore as to whether the trees in ~ 
suit were or were not included in Patti 
Jawahir Singh was clearly an issue rais- 
ed for the purpose of determining the 
question as to whether they were or were 
not part ofthe mortgaged property, that 
is, as to whether the plaintiff of that suit 
was entitled to obtain adecree for re- 
demption in respect of them or not. The . 
latter, to my mind, was the direct and 
substantial issue in the case. The court 
held that they were not part and parcel - 
of Patti Jewahir Singh. Having regard 
to the nature of the suit this finding only 
means that they were not part and parcel 
of the mortgaged property. This decision 
cannot operate as res judicata on the . ques- 
tion of the plaintiff's title to these trees 
independently of the mortgage for the 
simple reason that the question of title 
as such was not directly and substantially in 
issue in the previous suit. The trial of 
the question of the plaintiff's title to the 
trees in suit is therefore not barred by the 
rule of res judicata.’ Such a question was 
wholly outside the natural ‘and proper 
scope of the previous suit and any de- 
cision of that question therefore, even if 
arrived at, was nota decision on a direct 
and substantial issue in the case. The 
grounds of my opinion have been fully 
stated by me in my judgment in the case 
of Ram Udit v. Ram Samujh (1) and I do 
not propose to repeat them here. 4 

I would therefore allow the appeal, set 
aside the decree of the lower Court and 
remand the case to that court under 
Q. XLI, T. 23 of the Code of Civil Procedure _ 
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for decision on merits. Costs’ here 
hitherto will abide the event. 

Order—Under the proviso to sub-s. 2 of 
s. 98 of the Code of Civil Procedure, I direct 
that this appeal shall be heard on the point 
of lawinvolved therein by the Hon’ble Mr, 
Justice Raza. 

Raza, d.—This second appeal has been 
. referred to me under the proviso to sub- 
s. (2) of s. 98 ofthe Code of Civil Procedure 
as there was difference of opinion between 
the Hon'ble the Chief Judge and Mr. 
Justice Allsop on the point of law involved 
therein. 

This appeal arises out of a suit for pos- 
session of three trees called ‘Belha' 
‘Tuhru' and Koeliya’, standing on No. 250 
(old) 391-311 (recent), in village Raitha, 
in the District of Lucknow. . 

The facts relevant tothe appeal may be 
_ shortly stated:— 


and 


Jawahir Singh and Lalta Singh separate- | 


ly owned pattis in village Raitha, and 
these pattis were called after their names 
respectively. Ram Din Singh and He- 
wanchal Singh were the successors of 
Jawahir Singh and Lalta Singh both. Thus 
they became the owners of Patti Jewahir 
Singh and also of Patti Lalta Singh in 
Raitha. Villege Raitha was partitioned in 
or about 189. Ram Din Singh and He- 
wanchal Singh sold Patti Lalta Singh to 
the defendants (or their predecessors, and 
mortgaged Patti Jewahir Singh to the 
same persons in orabout 1599. Thus the 
defendants (ortheir predecessors) got pos- 
session of Patti Lalta Singh as vendees 
and of Patti Jewahir Singh, as mort- 
gagees. ` 
The plaintiffs, who are the reprcsentatives- 
in-interest of Ram Din Singh and Hewan- 
chal Singh, instituted a suit for redemp- 
tion’ of Patti Jewahir Singh against the 
defendants in August,1921. The question 
mm that suit was how much usufruct was 
enjoyed by the mortgagees. The plaintiffs 
contended thatthe usufruct enjoyed was 
much more than the amount due under the 
mortgage, and thata considerable amount 
was to be paid back to them by the 
defendants at the time of redemption. 
In the course of the determination of the 
usufruct, a question arose as to whether the 
usufruct of the three trees in suit men- 
tioned above was alsoto be accounted for 
by the *defendants as mortgagees. The 
defendants contended that the three trees 
mentioned above did not form part of 
Patti Jewahir Singh, that they formed 
part of Patti Lalta Singh which was owned 
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and possessed by them, and that the trees 
were held by them as vendees and not as 
mortgagees. The plaintiffs’ contention on 
the other hand was that the trees in 
dispute formed part 'of their patti (i. e. 
Patti Jewahir Singh) in this way, that 
though they stood on the land of ,Patti 
Lalta Singh according to the partition 
papers, still by virtue of cl. 9 of the 
partition proceedings, they were allotted to 
Jewahir Singh as the owner‘g@f the trees 
alone. The defendants replied that the 
trees were not covered by the provisions 
of cl. 9 of the partition proceedings, but 
they fell under cl. 6 of the partition pro- 
ceedings and thus formed part of Patti 
Lalta Singh. No definile issué was struck 
on that point, but the parties made it clear 
by their pleadings that that point was to 
be decided by the court. They thus invit- 
ed the court to decide the point and it 
was eventually decided. The learned 
Munsif held that the trees in dispute -be- 
longed to the mortgaged patti (i. e, Patti 
Jewahir Singh) and the defendants must 
render accounts for their profits to the 
plaintiffs. The defendants tiled their ap- 
peal challenging the finding of the learned 


Munsif on that point. The learned 
Subordinate Judge who heard the 
appeal disagreed with the finding 


of the learned Munsif on that point. 
He held that the trees had not been mort- 
gaged to the defendants and. did not form 
part of the mortgaged patti (i. e., Patti 
Jewahir Singh) but they formed ‘part of 
Patti Lalta Singh and belonged to the 
defendants as owners of that patti (i. e., 
Patti Lalta Singh), and thatthe income 
from those trees could not be taken into 
consideration at the time of accounting 
between the parties. The plaintiffs ap- 
pealed to this court challenging the findings 
of the learned Subordinate Judge on that 
point; but their appeal was dismissed on 
November 22, 1926. The following obser- 
vations were made in the judgment of this 
court on the point under consideration:-— 


“The trees in dispute mentioned above (Belha, 


Tuhru and Koeliya) admittedly stand on the land. 


which is includedina certain pattt not comprised 
inthe mortgage. The learned Subordinate Judge 
has found on evidence thatthe land in which the 
said trees stand is included ina patti which belongs 
to the defendants and that the trees in dispute 
also belong to the defendants These’ findings 
bieng findings of fact based upon adntissible evidence 
must beaccepted in second appeal,” 

The plaintiffs brought the present suit 
in 1931 alleging that they were owners 
of the trees in dispute, that the defendants 
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had , no right to or interest in the said 
trees, and that the possession of the trees 
had been delivered tothe defendants’ pre-- 
decessors under misapprehension. The 
claim was resisted by the defendants and 
they set up the plea of res judicata also 
in defence. The plea of res judicata raised 
by the defendants was accepted by the 
lower Courts and the result was that the 
plaintiffs’ claim was rejected on that 
< ground. The plaintiffs came to this, court 
insecond appeal in December, 1932. This 
is the history of the litigation relating to 
the three trees in dispute. 

Ihave examined the record and heard 
the learned Counselon both sides at some 
length. 

In my opinion the plaintiffs’ suit is barred 
by. the rule of res judicata. 

Ihave carefully examined the pleadings 
the former suit. So far as 
s the parties had by their plead- 
ings, invited the court to decide 
the question of title to the three trees 
mentioned above. They had insisted, on the 
point being tried. It was tried and was 
finally decided against the plaintiffs. The 
plaintiffs cannot now turn round and say 
that the point was not a necessary or 
proper one to be tried in the former suit 
and that it is opento them to say so inthe 
present suit. In my opinion, the question 
was > directly and substantially -in issue 
` between the parties in the former suit, and 
they themselves had treated it as such and 
. fought it out to the end. The final deci- 
sion ofthe Court of Appeal upon the matter 
“in dispute must be res judicata between 
the parties. I think that the observation 
made by their Lordships of the Privy 
Council inthe following cases help the 
contention of the defendants’ learned Coun- 
sel on the point under consideration: 
Midnapur Zamindary Co., Ltd. v. Naresh 
Narayan Roy (6), Krishna Chandra Gaja- 
pati Narayana Deo v. Challa Ramana (7). 
In Midnapur Zamindary Co. Lid. v. Naresh 
Narayan Roy (6), a suit for ‘khas’ posses- 
sion of the land was resisted on the 
ground that as defendants had ‘jotedari’ 
rights in the land, the plaintiff was in 
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(6) 80 Ind, Cas.827;51 I A 293 at pp. 299, 203; 23 
ALJ 76 at pp. 82, 84; AI R1924P 0144; 26 Bom. 
LR 651; 47 M LJ 23:51 O 631; 35 M L T169; (1924) 
MWN 723; 290 W N 34:90 LW 70; LR5 A 
(P 0) 137; 3 Pat. L R 193; 6 P L T 750 (P 0), 

(7) 136 Ind. Oas. 412; AI R 1932 P O 50;35 LW 
222; 62M LJ 221; 36 O W N 365; (1952) MWN 
284; 34 Bom. L R 508; Ind, Rul. (1932) P O 108; 55 
OLJI411(P O), 
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any. event not entitled to recover ‘khas' 
possession. The plaintiff maintained, and 
the first Court held that a decision on the 
question of the ‘jotedari’ tight set up was 
unnecessary. The defendants, however, 
insisted that a decision on that question 
was necessary and urged that point in 
their appeal from the decree for possession 
passed by the first Court. The Appellate 
Court went intothe point, held against the 
defendants thereon and affirmed the 
decree below. The decree drawn up on 
appeal did not however, expressly refer 
to the ‘jotedart’ right. It was held that 
whether or not the decision of the point 
was necessary, the defendants having in- 
sisted upon the decision of that point by 
the Appellate Court and that court having 
decided the same against the defendants, 
the issue as to the ‘jotedari’ right was 
res judicata against the defendants. The 
decree though it did not expressly refer 
to the ‘jotedari’ right must be deemed to 
have given effect to the finding in the 
judgment. 
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In Krishna Chandra Gajapati Narayan 
Deo v. Challa Ramana (7) it was held that 
where a point is not properly raised by the 
plaint, but both parties have without 
protest chosen to join issue upon that 
point, the decision on the point would 
operate as res judicata between the parties. 

It may be that on general grounds the 
question of the title of a mortgagor to 
the mortgaged property cannot arise in a 
mortgage suit, but it does not necessarily 
follow that no question of title to any pro- 
perty can ever arise in a suit of that nature. 
Much depends upon the pleadings in the 
suit. 

The plaintiffs’ learned Counsel has re- 
ferred to my decision in Ram Udit v. Ram 
Samujh (1). That case differs materially 
from ‘the present case in its facts and does 
not help the plaintifis in the present 


case. 

1 should like to note also that this appeal 
has been filed by Musammat Moola alone. 
The plaintiffs Nos. 2 and 3 have sold Patti 
Jewahir Singh to her. It is clear that 
her only title to the trees in dispute arose 
out of the sale of Patti Jewahir Singh. 
She cannot succeed unless and until she 
establishes that the trees in dispute lie 
in the said patti. It has been finally de- 
cided between the parties that the trees 
do not lie in that patti. It must be held, 
therefore, that her claim is barréd by res 


judicata, =- 
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I would, therefore, dismiss the appeal 
with costs. 

Wazir Hasan, C. J. and Nanavutty, 
J. (November 20, 1983)—As the decision 
of the majority of the Judges is in favour 
of the dismissal of the appeal,the appeal is 
hereby dismissed with costs. 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1629 of 1930 
November 22, 1933 
Kiscx, J. 

LALA RAM alias LALLU AND OTHERS— 
DEFENDANTS— APPELLANTS 

7 VETSUS 
. BODHU—Ptaintire - RESPONDENT 

U.P. Village Panchayat Act (VI of 1920) s, 7 1-- Power 
of Collector to review his own order~ Jurisdiction of 
Civil Courts in respect of cases before a Panchayat 
Court~Whether restricted—Proceedings of Collector 
inexerciseof hia powers under the Act—~—Whether 

proceedings of the Panchayat. 
Section 71 of the U. P. Panchayat Act gives power 


to the Collector to cancel any order or decree passed : 


by a panchayat. It follows that the Collector has 


power to review his order in the same way as any. 


other court has power to review ils own order, parti- 
cularly when there isno statutory bar drawn to such 
review. 

The jurisdiction of the Civil Gourt in respect of 
cases before a Panchayat Court is restricted to those 
cases provided for in s. 71 of the Act. 

The proceedings of the Collector in exercise of the 
powers with which he is vested under the Act muat 
be deemed to be proceedings of the panchayat. 

‘8 C. A. from the decision of the Sub- 
abe Judge, Etawah, dated November 3, 
1930. 

Mr. B. N. Sahai, for the Appellants. 

Mr. N.C. Shastri, for the Respondent. 

dudgment.—This isa defendant's ap- 
peal arising out of a suit for the recovery of 

`a sum of money. . 

The facts are not in dispute. The 
defendant's father Khem Ram filed a suit 
in the village panchayat court against the 
present plaintiff Buddhu. This suit was 
decreed ex parte for the sum of Rs. 48-11. 
Khem Ram applied to the Collector under 
8.71 of the U. P. Village Panchayat Act 
for vacation of the decree on the ground 


that the son of the plaintiff in that suit 


was one of the Panchas. The Collector 
accepted the application and vacated the 
decree, 

Khem Ram objected that the information 
given tothe Collector was incorrect, and 
ultimately the Collector, having ascertained 
that the plaintiff's son was not in fact one 
of the Panchas who decided the suit, res- 
tored the decree. In execution of the 
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decree the present defendants ‘realised 


the decretal amount from the -present 
plaintiff. i s | a 


The plaintiff thereupon instituted the 
suit out of which this appeal ‘arises for a 
declaration that the Collector had no- power 
to review his order vacating the decree 
and for the recovery of the decretal 
amount. AA 

The defence was that the Collector had 
jurisdiction to review his order and that 
the suit was not cognizable by the Civil 
Court. Both the courts below have found 
against the defendants and have decreed 
the plaintiff’s suit. 

The defendants have come to this Court 
in Second Appeal. In support of the 
appeal it is’ contended by the learned 
Counsel for the appellants (1) that the 
Collector was perfectly competent to 


“review his order vacating the decree and 


(2) that the Civil Court bad no jurisdiction 
to entertain the present suit. nets 

In my opinion both these contentions are 
well-founded. Section 71 of the U. P. 
Panchayat Act gives power to the Collector 
to cancel any order or decree passed by a 
panchayat. It seems to follow that the 


` Collector has power to review his-order in 


the same way as any other court has power 
to review its own order, particularly when 
there is no statutory bar drawn to such 
review. It would be wholly anomalous if 
the:Collector had power under the U. P. 


“Village Panchayat Act to pass an order 


and was powerless to review that -order 


‘when any mistake or misvepresentation 
‘was brought to his notice. In my -opinion 
- therefore the order of the Collector review- 


ing his decree was not ultra vires. . 

A perusal of the U. P. Village Panchayat 
Act, shows that the object of the legislature 
has been to exclude the jurisdiction of the 
Civil Court except where it is specially 
provided that the Civil Court shall have 
such jurisdiction. 

Section 32- provides :— 

“No Court shall take cognizance of any suit which 
is cognizable under this Act by a panchayat unless 
or until the Collector has passed an order in writing 
under 8.71 ™ i 

Section 52 provides :— 

“Except as provided by 8. 71 no order or decree 
of a panchayat shall be called in question in any 
court on the ground that it was passed without juris- 
diction,” 4 

Section 53 provides :— 

“There shall be no appeal from any decree or order 
passed by a panchayat in any suit under this Act, 
and except as provided in ss. 49 and 74 no court or 
ape shall have power to revise any such decree 
or order," f 
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Section 71 provides that the Collector 
may at any time, whether on. a reference 


by a panchayat'under.s.-51 or of his own. 


motion, by orderin writing (a) ‘Cancel.the 
jurisdiction of. a panchayat with respect to 
any suit or case, or (b) quash any proceed- 
‘ings of a panchayat at any stage, or (e) 
cancel any order or decree passed, by a 
panchayat. The ‘section further provides 
that when an order has been passed by 
the Collector under sub-s. (1) ın respect of 
any suit, the plaintiff may institulea suit 
for the same relief in the Civil Court. 

It would thus seem that the jurisdiction 
of the Civil Court in respect of cases before 
apanchayat Court is restricted to these 
cases provided for in s. 71 of the Act. 

It is contended by the learned Oounsel 
for the respondent that it is not the decree 
and :order of the panchayat that has been 
called into question by the civil suit, but 
an order of the Collector, In my opinion, 
however, the proceedings of the Collector in 
exercise of the powers with which he is 


vested under the Act must be deemed to. 


be proceedings of the panchayat. 
In-my_view the suit was outside the 
jurisdiction of the Civil Court. 


The result is that I allow the appeal, set 


aside the decree cf the Court below and 
decree the plaintiff's suit with costs 
throughout. 

Permission to appeal under the Letters 
Patent is. granted, 

N. 4 Appeal all6wed. 


OUDH CHIEF COURT 
_ Full Bench. 
First Civil Appeal No. 10 of 1982 
3 December 4, 1933 
SRIVASTAVA, SMITH AND NANAVUTT7, JJ. 
GIRJESH DATT AND OTHERS — PLAINTIFFS 
: ~ APPELLANTS 
versus 
DATA DIN AND OTHERS— DEFENDANTS— 
RESPONDENTS 
Transfer of Property Act (IV of 1882), ss. 18, 16 
Conditions for applicability of s 16—Gijt deed— 
Construction—Donee not given right of transfer~ 
Life interest to donee—Gift over to male descendants 
—Further interest to daughters on failure of male 
descendants—Gift, if valid—Gift over to donee's 
father on failure of prior 
daughters—Whether void. 
In order that s. 16, Transfer of Propérty Act may 
apply, (1) there should be an interest created for the 
penefit of a person or a class of persons which must 
ail by reason of the rules contained in ss. 13and 14. 
.2) There should be another interest created in the 
ame transaction, and (3) the other interest must be 


interest in favour of 
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intended to take effect after or upon failure of the 
prior interest. 

A donor stated in the deed ‘of gift that the donee 
was to have no right to transfer the property in any 
way and that ifon her death there were any male 
descendants, whether bo.n of son or daughter, he 
would be absolute owner of the property but if the 
donee might have only daughters they should have 
no power of transfer. The deed went on to provide 
that if there might be any issue of the donee living 
at the time of her death, the gifted property should 
not devolve on her husband or his family, but should 
go to the donee’s father if he were aliveand if he 
were not living then, persons who might be living 
of the line of her father at that time would get the 
property. The donee died iesueless and her father 
was alive on the date of her death : 

Held (i) that the donor did-not intend that the 
donee should have more than a life interest in the 
property although she was to have full enjoyment of 
it during her life ; 

(ii) that as the gift over in favour of the sons or 
grandsons of the donee related to the absolute in- 
terest it was valid but the giftoverto the daughters 
was void as the transfer in their favour related merely 
to a limited interest, by reason of s. 13 Transfer of 
Property Act ; 

(iti) that asthe gift in favour of the donee’s 
father was dependent on. the failure of the prior 
interest in favour of the daughters, the gift in his 
favour which ‘was an interest created in the'same trans- 
action also failed by virtue of s. 16, Transfer of 
Soren Act. Javerbaiv. Kabli Bat (6), distinguish- 
ed. 


ee one an order of the Subor- 
inate Judge, Partabgarh, dated Oct 
31, 1933, O j Cone 
Order of Reference to a Full Bench. 
Smith and Allsop, JJ.— (August 20 
1933).—This is an appeal from a decree 
passed by the Subordinate Judge of Partab- 
garh. The plaintiffs in the suit, which has 
given rise to the appeal, were Data Din 
Sitla Din, Sheo Mangal and Bindeshuri 
Prasad. They brought “the suit for posses- 
sion of certain plots in the village of 
Purabdayum in the District of Partabgarh. 
Their contention was that Data Din had 
acquired under-proprietary rights over the 
plots in suit by means of a deed of gift 
executed by Musammat Sugga. The other 
three plaintifis came in, in accordance with 
the terms of an agreement which had been 
executed by them and Data Din on Septem- 
ber 7, 1929, and had been registered on 
September 9, 1929. Sitla Din, Sheo Mangal 
and Bindeshuri’ Prasad had agreed to bear 
the expenses of the suit and, in considera- 
tion for this, Data Din had contracted with 
them that in the event of success they 
would get a part of the property, in suit. 
The defendants originally: were Girjish 
Datt, Rajendra and Musammat Sugga 
aforesaid. Musammat Sugga put in a 
written statement in which she set up 
certain defences, but as she eventually 
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admitted that she was notin possession of 
the property she was, at the request of the 
plaintiffs, removed from the array of de- 
fendants, and we are no longer concerned 
with any points which she raised. 

Rajendra and Girjish Datt are brothers. 
Girjish Datt claimed that he had acquired 
the property in suit as the heir of his 
deceased wife Musammat Ramkali, but it 
was admitted that he had transferred half of 
the property to his brother Rajendra. It 
is common ground that the disputed prop- 
erty at one time belonged absolutely 
to Musammat Sugga, and that she trans- 
ferred it by a deed of gift, dated January 
15, 1919, to Musammat Ram Kali. Now this 
Musammat Ram Kali was the daughter of 
the first plaintiff, Data Din, and the wife 
of the first defendant, Girjish Datt. Data 
Din is the son of Bhagwan Din, the brother 
of Musammat Sugga. Musammat Sugga 


was married to one Prag Datt, and Girjish. 


Datt and Rajendra, defendants Nos. land 2 
respectively, are theg great grandsons of 
Chandra Shekhar, the brother of Prag Datt. 

The questions in dispute between the 
parties arose ou of the terms of the deed 
of gift- executed by Musammat Sugga in 
favour of Musammat Ram Kali. The de- 
fendants contended that it was an absolute 


- gift, and that consequently the property 


on the death of 


passed to Giryish Datt 


Musammat Ram Kali, which admittedly - 


occurred on August 14,1927. The plaintiffs’ 
case, on the other hend, was that the gift to 
Musammat Ram Kali was a limited one, 
that is,a gift of a life interest only, and 
that under the terms of the gift the property 
passed on her death to the first plaintiff, 


her father. It was also contended on behalf 


of the defendants that even if the gift to 
Musammat Ram Kali was not an absolute 
gift, the plaintiffs could have no claim, 
because the gift over to the first plaintiff 
was void under the provisions of ss. 13 and 
16 of the Transfer of Property Act. This 
latter defence was based upon the fact that 


` Musammat Sugga had set forth in the deed 


that the property should pass, on the death 
of Musammat Ram Kali, in the first place 
absolutely to any sons or grandsons of hers 
(Musammat Ram Kali’s) who might be alive 
at the time of her death, secondly, if such sons 
and grandsons were not alive, that it should 
pass as a life estate to any daughter or daugh- 
ters of Musammat Ram Kalis who might 
be alive at the time of her death, and thirdly, 
that if no daughter or daughters were alive, 
jt should pass absolutely to the first plaint- 
iff. The contention urged on behalf of 
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the defendants was that the gift of a life 
interest to the unborn daughters of Musam- 
mat Ram Kali was void under the provi- 
sions of 8.138 of the Transfer of Property 
Act, and that the gift over to the first plaint- 
iff was consequently void under s. 16 of the 
same Act, because he was to take after or 
on the failure of the daughters. i 

“Th learned Subordinate Judge held that 
the gift conveyed to Musammat Ram- Kali 
only a life interest, and that the gift over 
to-the first plaintiff was not void because it 
was not dependent on the gift tothe daugh- 
ters, but was an alternative a nd indepndent 
gift. He consequently decreed the claim. 

Girjish Datt and Rajendra instituted the 
appeal whichis now under consideration, 
and later the names of Sheo Narain Lal, 
Ram Adhar and Ram Kirpal were on their 
application added to the array of appellants 
under ihe orders of this Court, dated 
April 1], 1932, on the ground that Girjish 
Datt and Rajendra had transferred a part 
of the property in suit to- them after the 
passing of the decree by the Subordinate 
Judge. 

The main questions which have been 
raised in argument dre: 

1 Whether the gift to Musammat Ram- Kali was 
an absolute gift or not, and 

2, Whether the plaintiffs’ case fails under the 
provisions of ss. 13 and 16 of the Transfer of Prop- 
erty Act. | 
- There has, however, been some argu- 
ment on the subsidiary point whether the 


transfer by Dala Din of part of the property 


to Sitla Din, Sheo Mangal and Bindeshuri 
Prasad was a valid: transfer which the 
court can recognise. This point has not, | 
however, been very strongly pressed. It ` 
makes little difference to the defendants- 
appellants whether the decree stands in 
the name of Data Din alone, or in the name 
of all the respondents: If the transfer by 


‘Data Din to the other. respondents is to be 


questioned at all, it can be questioned only 
on the ground that it contravenes the rules 
against ‘champerty, but there is no law 
against champerty in India. We have 
been referred to the case of Rani Abadi ` 
Begam v. Mohammad Khalil Khan (1), but 
in that case the transfer purported to be a 
sale, and it was held that on a proper con- 
struction, it did not amount to a sale at 
all. There is no force in this subsidiary 
contention urged on behalf of the appellants. 

There remain the two main points. The 
learned Counsel for the appellants, in 

(1) 132 Ind. Cas, 753: 70 W N 1010; A I R 1930 
ae 481; Ind, Rul. (1931) Oudh 305; 6 Luck, 
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support of his argumént that the’ gift to 
Musammat Ram Kali was an absolute gift, 
has relied on certain recitals in the earlier 
part of the deed. He contends that Musam- 
mat Ram Kali was the sole object of the 
donor’s affections, that it was the donor's 
intention to transfer the property to her.and 
to her alone, and that any ‘subsequent 
limitations which’ ‘may have been imposed 
were imposed only by way of direction and 
were not binding, because after the transfer 
of an absolute estate no’limitation of any 
kind cart be valid. The donor has stated in 
tHe’ gift that: ` 

“Musammat Ram Kali is the daughter of Data Din, 
the son of my real brother, She has lived with me 
since her birth, and I, the declarant, have supported, 
maintained and ‘got her married.,....1 have given all 
my ornaments, clothing, residential house, ete, and 
other movables to Ram Kali... ......Musam- 
mat Ram Kali has been living all along with me and 
obeys ‘and renders all services to me........I and 
Geen Ram Kali are very intimate “with each 
other, 

The learned Counsel for the appellants 
has relied upon these words to show that 
the donor was concerned only with making 
a. gift to Musammat Ram Kali. These 
words, however, are not sufficient, by them- 
elves to justify the conclusion that Musdm- 
mat Sugga intended to make an absolute 
gift. The deed must be read as a whole. 
Another passage upon which reliance is 
placed by the appellants in this, according 
_ tothe translator, namely: 

“ I do hereby make an absylute gift of the said prop- 


„erties in favour of the said Musammat Ram Kali - 


with all the rights, interests, external and internal, 


and all the zemindari cesses which I, the declarant, 


have and “which I own,” ; 
It is contended that this passage can only 


: „mean that an absolute interest is conveyed 


to Musammat Ram Kali. The words, how- 
ever, which have been translated as *“ abso- 
lute gift” are “ hiba khalis,” which would 
more properly be “a pure gift.” On behalf 
of the Tespondents it is contended that this 


‘particular gift from a “hiba bil-zwz.” 
‘This may or may not have been the inten- 
tion of the person who drafted the deed, 
but, in any case, it is by no means clear 
that “hiba khalis” means an absolute 
gift, and.consequently the argument put 
A forward by the appellants’ learned Counsel 
- loses much of its force. 
Another passage upon which reliance is 


placed ‘by the appellants is this, namely: 

“I, the declarant having gifted all the rights and 
‘powers, ,Bresent and future, in the gifted property 
which 1, -declarant, have or which shall accrue to me 
in future, without exception of anything, (bila 
_kam-o-kast, in favoùr of the said Musammat Kam 
Kali, relinquish and-forego my possession and owner- 


ship.” 
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It is urged that this is a very strong 


> expression of intention, and that it can only 


mean that there are no limitations ‘upon. 
the. gift. This passage, however, cannot 
be taken-in isolation. The donor goes on 
to say that Musammat Ram Kali shall have 
no right to transfer the proper! y in any 
way and i 
“if on her death there be any male descendant? 

whether born of son or daughter, he will be the abso- 
lute owner of the property,and if Musammat Ram 
Kali may have only daughters they shall have no power 
of transfer. if God forbid, there may not be any 
issue of Musammat Ram Kali, whether male or female, 


-living at the time of her death, the gifted property 
_8hall notin any way devolve upon her husband or 


his family, but it shall go to Data Din, the father of 
Musammat Ram Kali, if he be then alive, and if 
Data Din be not alive, then the persons who may 
be living of the line of Data Din at that time would 
get it.” A 

: This passage makes it perfectly clear that 
Musammat Sugga did not intend that 
Musammat Ram Kali should have more 
than a life interest in the property, although 
she was to have full enjoyment of it during 
her life. As pointed out by the learndd 


‘Subordinate Judge, itis usual for Hindu 


ladies to get only a life interest. Musam- 
mat Sugga was anxious that the property 
should pass to the descendants of Musam- 
mat Ram Kali; and it is also clear that she 
was determined that the property “should 
not, in any event, passto Musaminat Ram 
Kali’s husband or to any members of ‘his 
family. The donor’ has described herself 


-in the deed as “ malix-i- mustakil,” that “is 
“ absolute owner,’ 


'and she also says’ that 
Musammat Ram Kali’s male descendants 
shall be“ malik-t-mustakil,” but she nowhere 
uses these words in respect of Musammat 
Ram Kali. In our opinion the conclusion 
to.be drawn from the deed as a whole' must 


. inevitably be’ that the gift to Musammat 
Ram Kali, was not an absolute ‘gift, but a 
: gift only of a life, interest. 

expression is intended to differentiate this | 


We come now to the second question. 
Section 13 of the Transfer „of Property Act 


-runs as follows: — 


“Where, où a transfer of TURS, an interest 
therein is created for the benefit of a person, not in 
existence: at the date of the transfer, subject to a 


prior interest created. by the same ‘transfer, the 


interest Created for the benelit of such person shall not 
take effect, unless ıt extends to the whole of the 
remaining interest.of the transferor.in the property.” 
{tis clear that the gift over in fayour of 
the sons or grandsons of Musammat: Ram 
Kali was not in any sense void, as it was 
a transfer of an absolute interest, but, on 
the other hand, the gift over to the' daugh- 
ters of Musammat Rani Kali, who were not 
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born at the time ofthe transfer, was void 
because the transfer. of the interest to {hem 
was subject to the: prior inlerest created by 
the same transfer in favour. of Musammat 
Ram Kali and it was a transfer which did 
not extend to the whole of the remaining 
interest of the transferor in the property, 
since it was intended merely to be a inter- 
est, and there was a remainder which 
would go on the death of the daughters to 
some third person.: It has not been argued 
before us that the transfer to the daughters 
of Musammat Ram Kali was intended to be 
other than a transfer of a limited interest. 
Section 16 of the Transfer of Property Act, 
in so far as it is relévant to this appeal, says, 

“Where, by reason of any of the rules contained 
ing, 13... . aninterést created for the benefit of 
a person . . . falis in régard to such person. ... 
any interest created in the same - transaction and 


intended to take effect after or upon failure of such 
prior interest also fails.” 7 


The learned Counsel for the appellants 
argued that the interest created for the 
benefit of Data Din was intended to take 
effect upon failure’ of the prior interests 
created for the benefit of the daughters, 
“that the interest for his benefit was created 

in the same transaction as the interest for 

the benefit of the daughters, namely in 
the general settlement of the property 
evidenced by the deed of gift, and that 
_ consequently, asthe interest for the benefit 
of the daughters failed by reason of the 
. rule contained in s. 13 of the Transfer of 
_ Property Act, the interest créated for the 
benefit of Data Din also failed. The: rès- 


pondents, on the other hand, rely upon the 


principle that the rule set forth in s. 16 
of the Transfer of Property Act does not 
apply if the subsequent interest is not 
dependent upon the prior interest. This is 
the principle upon which ‘the learned 


Subordinate Judge acted. There can be 


no doubt that this principle was applied 
in limitation of the general rule of English 
Law, thata grant to an unborn child of 
an unborn child was. void as being upon 
too remote a contingency and that.a grant 
which was intended to take effect after 
- avoid grant was itself void: Monypenny:v. 
Dering (2) and Evers v. Challis (3). There 
are also Indian cases arising under the 
law of succession in which the principle 
has been given effect to or recognised, 
namely, Brajanath “Dey Sarkarv.S. M, 
Anandamyi Dasi (4), Tarakessur Roy v, 
(2) (1852) 42 E R 826 at p 8382 DM & G 145; 22 
L Ch. 3.3;17 Jur, 457; 16 M& W 418; 95 RR 52. 
(3) (1859) LLE R53;7HL O 53; YL I QB 
2); d dur. (n s. 825:7 WR 622; 11I5KR 2357. ° > 
4) 8B LR 208, i 
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Soshi Shikhuressur Roy (5) and Javerbar 
v. Kablibui (6). In the last, mentioned case 
at p. 497%, there is the following passage: 
“As to the devise over in default of such male 
"issue, if it be regaided as taking effect after the 
failure or determination of the previous invalid gift, 
it would be doubtiess ‘itself void under theruling in 
the Tagore Case [Jatindra Mohan Tagore v. Ganend- 
va Mohan Tagore (7). But here the devise over, in 
default of male issue of Jamnadas is an alternative 
gift, to take effect on an event to be determined at 
the death of the survivor of the tenants for life, which 


‘excludes the gift to the male issue of Jamnadas from 


taking effect. The circumstances” are the same asin 
Kumar Tarakeshwar Roy v Kumar Soshi Shikharesh- 
war (5) with regard to‘the gift over of. the shares 
of the nephews who died without leaving a male 
child, the Privy Council having lield that the gift to 
the sons and grandson of this nephew was void, and . 
that esci: nephew took only a life estate -No objec 
tion can, therefore, in our opinion, be. taken on the 
above ground; to the-devise in default of male issue. 
The case réferred to above in Kumar 
Tarakeswar Ray'v. Kumar Soshi Shikharesh- 
war 101. A. 51 (5) is,of course the same as 
that reported in I. L. R. 9 Cal. 952. ` | 
If it is accepted that the principle. with 
which we have been dealing is. one which 


. should be applied tothe facts of-this case, 


it may well be argued that the gift to Data 
Din was not intended to-follow upon the 
gift to a daughter or to the daughters of 
Musammat Ram_Kali, and that there were, 
in fact, three alternative contingent grants 
independent of each other, namely: : 
(1). A grant to Musammat Ram Kali for 
life, with remainder to her.sons and grand- 
sons, dependent upon the contingency that ` 
there was a son or a grandson or sons or 
grandsons alive at the time of her, death. 
(2). A grant to Musammat Ram Kali for 
life; with remainder to her daughter for life, 
dependent upon the contingency. that there - 
weie no scns or grandsons alive at Musammat 
Ram Kalis death, but ihat there was a 
daughter or daughters alive at that time, and 
(3). A grant to Musammat Ram Kali for 
life and remainder to Data Din, dependent 
upon the contingency that. there were on 


sons or grandsons or daughters alive at 


the time of Musammat Ram. Kali's death. 
If we are to accept the principle to which 
we have referred above, ..and if the true 
construction of the deed is that there were 
three alternative gifts or. grants, it would 
appear that the plaintiffs:respondents 
should succeed, and that the appeal should 


-be dismissed, we: have, however, to apply 


(5) 101451:90 95%; 13 OL R 62; 4 Sar. 439;7 
Ind. a e T PE - ie 
ü) 16 B 492a 97, 7 : 
A EW R 359; 9B L R377; TA Sdp. Vol. 47. 
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the law as set forth in ss. 13 and 16 of the 
‘Transfer of Property Act and’ we must 
take ‘into consideration the argument ad- 
vanced'by the appellants that the applica- 
‘tion of the words of the sections to the 
.‘facts of this case leads to the inevitable 
conclusion that the grant or gift 16° Data 
: Din is void. Jt seems to us, if we accept 
i this argument, that we must hold that it 
- was the intention of the legislature to 
: abrogate the rule that an alternative and 
independent grant is not void merely. 
. because a prior grant is void on the princi- 
` ple of- remoteness. 

The question which has arisen in this 
appeal is one of considerable difficulty and 
of great importance. We consequently 
think that -we should make a reference 
under tue provisions of s. 14 (1) of the Oudh 
Courts Act toa Full Bench of the Court. 
The reference we make is whether, in the 
circumstances set forth in our order, the 
gift over to Data Din under the deed exe- 


cuted by Musammat Sugga in favour of. 


Musammat Ram Kali is void, having re- 
gard to the provisions of ss. 19 and 16 of 
the Transfer of Property Act. - 

Messrs. A. P. Sen and S. C. Das, for the 
Appellants. 

Messrs. R. K. Srivastava, and S. N. Sri- 
vastava, for the Respondent. 


, OPINION.—The question referred by the 
Division Bench for decision to the Full 
Bench is as follows :— 2 

-“Whether in the circumstances set forth in our 
order, the gift over to Data Din under the deed 
executed by Musammat Sugga in favour of Musammat 
Ram Kali is void having regard to the provisions of 
ssa 13 and’ 16 of the Transfer of Property Act.” : 

The-Gircumstances which have given 
Tise'to this reference are briefly these :— ` 
~ One MusammatSugga was the absolute 
owner ofthe property in suit. On January 
‘15, 1919; she executed a deed of gift 
transferring the property in the first place 
to Musammat Ram Kali, the-- daughter. of 
‘Data Din, who was ason of her real brother. 
Musammat Ram Kali remained in possession 
during her life.. On her death a dispute 
arose between Data Din, plaintiff No. 1, 
the father and Girjish Dat, defendant No. 1 
‘the husband ` of.- Ram- Kali. Data Din 
‘transferred some of-hisinterest to the three 
other ‘plaintiffs, who joined him in institut- 
‘ing the -suit.- Girjish “Dat also transferred 
half of the property.to his brother Rajendra 
‘Dat, defendant No. 2. kn eRe 

The plaintiff's case was that the gift in 
favou of Musanmat Ram-.Kali was. of a 


met 
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life interest only, and that under the termg . 
of the gift, the property passed on her death ` 
to her father Data Din. The defendants on 
the other hand contended that Musammat 
Ram Kali was an absolute owner of the 
property transferred to her ‘under the gift 
and therefore the property on he? death 
devolved‘on her husband; defendant ‘No. 1. 
They also contended in the alternative that 
ifthe gift in favour of Musammat' Ram 
Kali was not absolute, even thei the gifs 
over in favour of Data Din was void by 
reason of the provisions of ss. 13 and-16 of 
the Transfer of Property Act. A. 

The trial Court held that the gift con- 
veyed to Musammat Ram Kali only a life 
interest, and that the gift over to Data Din 
was not void under 8. 16 becausé’ it was an 
alternative and independent’ gift. On 
appeal the Division’ Bench also came to 
the conclusion that the gift to Musamma’ 
Ram Kali was not an'‘absolute gift, but a 
gift only of a life interest. ‘As regards the 
question of the validity of the gifs over to 
Data’ Din, the “Division Bench, being of 
opinion that the question was one of con- 
siderable difficulty and of great importance 
have referred it toa Full Bench. 

The relevant portion of the deed of gift 
relating to the gift over runs as follows :— ` 
__ “If on her (Ram Kali’s) death there beany male 
descendants, whether born of sonor daughter, he 
will be the absolute owner of the property, and if 
Musammat Ram Kali may have only daugnters, they 
shall have no power of transfer, lf, God forbid, there 


may not be any issue. of Musammat Ram Kali, 
whether male or female, living at the time of her death, 


the gifted property shall not in any way devolve 


upon her husband or his family, but it shall go. to 
Data Din, father of Musammat Ram Kali, if he be 
then alive, and if Data Din be not alive, then the 
person whomay be living of the line of Data Din at 
that time would get it.” 

“Admittedly Musdémmat Ram’ Kali ‘had no 
‘children at, the time when the- gift was 
made inher favour and she died issueless. 
The gifts therefore in favour of her male or 
female descendants ‘were ‘in favour of 
unborn persons.. These gifts were also 
clearly subject tothe prior interest created 
by the same ‘transfer in favour of Ram 
Section 13° of ‘the Transfer of Pro- 
perty Act requires that such a transfer in 
order to be. valid must extend to the whole 


of the remaining interest of the transferor 


in the property. As the, gift over in favour 
of the sons or grandsons of Musammat Ram 
Kali related to the absolute interest, ig was 
clearly valid. Itseenis, equally clear that 


„the gift over to the daughters was: void 
because, the transfer in their favour related 


merely- to a` limited’ interest, This was 


oe 


tha. 
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conceded by thé plaintiffs’ Counsel in the 
trial Court and was not seriously disputed 
ja this Court. It was only faintly contended 
before us that thé interest referred to in 
s, 13 is an interest similar to that contemp- 
lated bys. 20, which can become vested on 
the birth of the person not then living. 
The argument proceeded that as the 
interest created in favour of the daughters 
was dependent on the double contingency 
of their being born and also of there not 
being male descendants, such an interest 
did not fail within’ the termsof's.13. We 
are unable to accede to this contention. 
Section 13 provides that the transfer for, 
the benefit of unborn persons, if made sub- 
ject to aprior interest, must extend tothe 
whole of the remainder. Section 20, on the 
other hand, provides that in the absence of 
a contrary intention, an interest created for 
the benefit of an unborn person vests as 
soon as the person is born. We are unable 
tosee any direct connection between these 
two sections. ‘The ‘only thing common in 
the two sections is that they bothlay down 
certain rules in regard to transfers in 
favour of unborn persons. 

Thus the transfer in favour of the 
daughters being inyalid under s. 13, ‘the 
question arises as regards the effect of it on 
the ulterior disposition in favour of Data 
Din. Section 16 of the Transfer of Property 
Act rans as follows :—- 

“Where, by reason of any. of the rules 
contained in ss, 13 an 14, an interest 
created for the benefit of a person or of a class 
of persons fails in regard to such person or the 
whole ,of such class, any interest created in the 


same „ansaction and intended to take effect after 
or upo” failure of such’ prior interest algo fails.” 


If we analyse the. section it will be 
seen that three conditions are necessary 
for its application. 
` (1) There should be an interest created 
for the benefit of à person or a class of 
persons which must fail by reason of 
the rules contained in ss; 13 and 14, | 

(2) There should be another interest 
treated in thé same transaction, and 
_ (8) The other interest must be intended 
to take effect after or upon failure of the 
prior interest. We have already held 
that the interest created for the benefit 
of the daughters fails by reason of s. 13 
of the Transfer: of: Property Act. It is 
also clear that the interest created in 
favéur of Data Din is aninterest created 
in the same ttansaction. “There can, 
therefore, be no doubt about the first two 
‘conditions. being satisfied. The only ques- 
tion is whether the interest created in 
favour of Data Din was one intended tq 
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take effect after or upon .failure of the 
prior interest crealed in favour of the’ 
daughters. Jt is agreed by both parties 
and is also clear from the terms of the’ 
will that the gift infavour of Data Din was. 
not intended to take effect after the gift’ 
in favour of the daughters. Theintention 
of the donor clearly was :that Data Din 
should get the p'operty only in case the 
gift in favour of the male descendants’ 
and the daughters of Ram ‘Kali failed. 
The case, therefore, seems to be fully 
covered by the’ words “upon failure of 
such prior interest.” 7 á 

Reliance has been pl&ced upon the 
decision of the Bombay High Court -in 
Javerbai v. Kablibai (6), in support of the. 
contention that the gift in favour of Data 
Din could not be’ void, because it was 
in the nature of aii alternative gift. It. 
was held in this case that-the devise over 
in default of male issue was an alterna- 
tive gift to take effect on an event to be 
determined at the deathtof the survivor 
of the tenants for life, and consequently 
was not open to objection. We are ‘of 
opinion that this case tan be no guide 
for the interpretation” of ‘the provisions 
of s. -16 of the Transfer cf-Property Act. In 
this case the devise in favour of the male 
issue was held to be void under’ thé 
1ule ` in Jatindra -Mohan ‘Tagore v. 
Ganendra Mohan Tagore (7) as it wasa gift 
to a person or persons not in being at 
the death -of the testator. There was 
no question about the gift having failed 
by reason of thé rule cofitaimed in s. 18, 
and s, 16,therefore, had no application. 

We have to interpret and give effect to 
the statutory provision. contained in s. 16 
of the Transfer of _Propéity Act. If the 
taking effect of the subsequent interest 
is dependent upon the failure of.a prior 
interest which ‘satisfied the other require» 
ments of the section, wé;fail to see any 
escape from the rule laid down therein 
that such subsequent intérest must also 
fail. As we have held that the other 
requirements of the section ure satisfied, 
and we are further of opinion that the 
gift in favour of Data Din was dependent 
upon the failure of the. prior interest in 
favour of the daughters, the result is that 
aa gift in favour of Data Din must also 
ail. 

The question referred to the Full Bench 
is accordingly answered’ in the affirma- 
tive. 


N Answer given in afirmative. 
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_ ALLAHABAD HIGH COURT 
Civil Revision Application-No, 395 of 1932 
- January 17, 1933 
Mukegsi, Acta, ©. J., AND Racuapan 

A T SINGH, J.” 
RAM KUMAR AND ANOTHER — 
J UDGMENT-DEBTORS —A PPLICANTS 
h VETSUS ` 
RAM CHANDRA SHARMA — 
” ` DEOREE-HOLDER —OPPOSITE Party 


-` Civil Procedure Code (Act V of 1908), s. 115—Re- 


7 fs 


| competent. 


fusal by execution.apurt to decide value of properties 
sought to be sold—Interlocutory order—Revision, if 


Where tho executing -Oourt refused to decide the 


"value of the properties sought tobe sold and directed 


| revision was not competént 


Fa. > 


> 


that the house property should be sold before the 
zamindari property; | ii 
, Held, that the order was only an interlocutory one, 
that no case’ was decided and hence a petition in 


0. Ri-A.. from. an order . of the. Sub- 
Judge, Moradabad;-dated April 30, 1932. 
'-Mr. N. Upadhiya, for the Applicants. 

Mr. Panna. Lal, for the Opposite Party. 

Order.—-This is a revision against an 
order dated April 30, .1932, by which the 
learned Subordinate Judge refused to 
decide the value of the. properties sought to 
be sold and directed that the-house property 
should be sold before the zamindari prop- 
erty. ; i le 
: A preliminary objection is taken that 
there has been no case decided and there- 
fore no revision is maintainable. 

We think: that this: objection is sound 
and*must-be allowed. The execution case 
is pending before the court below and the 
‘order is an.interlocutory .one, and therefore, 
no revision is maintainable. 

We accordingly dismiss the application 
in revision with’ costs. 

NG .. .'2 Application dismissed. 





`.. LAHORE HIGH COURT 
Criminal Revision Petition ;No, 1406 of 1933 
i October 9, 1933 
. Date Stag, J. 
Mr. W..G. CHRISTY —Accusmp— 
| PETITIONER 
` versus ` ` l 

Mrs. DORIS CHRISTY- COMPLAINANT — 
ka OPPOSITE Parry, 

Criminal Procedure Code (Act V of 1898), ss. 107, 
448 -Order accepting claim — Appealability of— 
Revision, if.lies—-Applicability of s. 448 to proceed- 
ings under s. 107. 

Alah no appeal 


lies from an order accepting 


a claim under s. 443, Oriminal Précedure Oode, 


revision is competent In the absence of an appeal 
revision.is always open. unless there is something 
special barring revision. Even if athere is any such 
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barring of revision, the HighCourt fean always hold 
whather an order had or had not been passed without 
jurisdiction for if an order is without juriadiction it 
ig a mere nullity and the High Court would not be 


“ revising an order but merely decla ring thatthe order 


was a nullity, a 

The provisions of s. 443 aranot applicrble to pro- 
ceedings under s., 107. The wording of s. 443 
refera to an accused pargon charged with 
an offences punishable with imprisonment and the 
time during which he can make a claim before hig 
commission for trial under e, 213 or showing canes 


‘under 8 242 or entering on his defenca under a, 256. 


In other words, it contemplates a casa of an offence 
triable by a Sessions Court, as a warrant case and an 
offence triable as a summons’ case. It does not 
contemplate anything like proceedings under s. 107 
to which s. 242 does not apply at all. i 

Cr. R. P. from an order of the. Additional 
District Magistrate, Lahore, dated July 27, 
1933. : 

My. Chiranjiva Lal, for the Petitioner. 

Mr. Ram Lal, the Government Advocate 
and Sardar Partap Singh, for the Complain- 
ant. A 
Judgment.—These two petitions for 
revision and transfer may be disposed of 
in one judgment. 

The facts are that on a complaint by 
Mrs. Christy against her husband Mr. 
Chirsty notice was issued tothe latter to 
show cause why he should not be hound 
down under s. 107 to keep the peace, the 
allegation being that he was likely to com- 
mit assault on his wife. .Objection was 
taken before the learned Magistrate try- 
ing thé case that Mrs. Christy was an 
European British subject and presumably, 
though ‘there is nothing on the record to 
substantiate this, that Mr. Christy was 
an Indian British subject, and therefore 
the provisions of s. 443, Criminal Procedure 
Code, applied to the case? The learned 
Magistrate recoded a finding saying that 
he was satisfiel. that Mrs.. Christy was 
an European British subject and there- 


-upon sent the caseto the District Magis- 


trate for constitution of a Special Tribunal 
under the provisions of s. 445. ‘The case 


got before the A lditional District Magis- 


trate and he wis not satisfied that the 
provisions of s. 413 applied to the case at 


-all, first, presumably because he was not 


satisfied that both the parties were not 
European British subjects and secondly, 
because he was of opinion that s. 443 did 
not cover cases under s. 107. He there- 
fore returned the case back to the Magis- 
trate for’ disposal. „Before the learned 
Magistrate the matter seems to have been” 
re-argued and it is asserted that the Magis- 
trate. pronounced an order supporting 
the contention for a Special Tribuna} and 
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actually Had it typed: it is not. stated: 


whether he. signed and dated that order, 


but that subsequently. -He - consulted .some. 
Poli¢e-officers and. changed his mind and’ 
held’fhat the**provisions of s.~443 did not 


apply. 0. 7 
Mr. Christy, the’ petitioner, has therefore 
come up in revision to this court and his 
learned Counsél contends that Mr. Christy 
is not an European British subject. though 
he is an European. On this point there is 
no sufficient material before the court 
to decide and, in view, of my opinion on 
the second point, it is unnecessary. to de- 
cide this question. i 
The question really is, whether the order 
of the Magistrate was without jurisdiction. 
The learned Government :Advocate -con- 
tends that the learned Magistrdte seems to 
have thought that any European British 
subject had a right to be tried by a Speci- 
al Tribunal in a summons case, whether 
he was complainant or accused, and with- 
out reference to the question whether the 
opposite side, whether complainant or 
accused, was, or was not, an European 
British subject. But, I do not think this 
was the position of the learned Magistrate 
at all. I think he presumably thought 
that Mr. Chrisly; who did not claim to 
be an European British subject, was not 
an European British subject and that Mra. 
‘Christy who claimed to be an European 
British subject, was an European subject, 
and ‘therefore he was of opinion that the 
provisions of s, 443 applied. On the o'her 
point, as to whether s. 107 is within the 
terms of s. 443 the matter presumably. was 
nct originally brought to the notice of the 
learned Magistrate. At any rate, there is 
nothing in his order to show this. If the 
provisions of s. 443 did not apply however 
to a charge. under s. 107 then the order 
of the Magistrate was without jurisdiction 
and therefore might be treated as a nullity. 
It is only in such a case that the Addition- 
al District Magistrate could be justified 
in setting aside or treating as of no effect 
the order.of ‘the learned Magistraté. ` It 
is important to notice that while the le- 
gislaiure has provided an appeal from an 
. order rejecting a claim under 's. 443, it 
has provided no appeal from an order’ ac- 
„cepting such a claim, The learned Counsel 
for the petiticner has contended that this 
court has therefore no jurisdiction even 
to revise such an order. But, I do not think 
thal ony snek result follows. In the ab- 
tence of an appeal reVision is always open 
unless there is something special barring 
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revision, and I find- nothing- special barr 
ing revision,’ Moreover, even if there was. 
any such barring of révision, this’ court 


-could always hold whether an - order had or 


had not been passed without jurisdiction 
for if an orderis without jurisdiction it is 


-a mere nullity and this court. would: not 
` be revising an order but. merely -decldring 


that the order was a nullily. - The-ques-. 
tion therefore remains whether the*order’>- 
was a nullity because the provisions.of- 
s. 443 -are not applicable to proceedings 
under s. 107. pe ee 
Now considering both the sections and: 
the relevant sections up tos, 107 it seems to 
me clear that the provisions of s. 443 are 
not applicable to proceedings under 5. 107. 
The wording of s. 443 obviously refers to 
an accused person charged with an offence 
punishable with imprisonment and the 
time during which he can make'’a claim 
before his commission for trial’ under 
s. 213 or showing cause under s. 242 or 
entering on his defence. under s. 256. In 
other words, it contemplates a case of an 
offence triable by a Sessions Court, as a 
warrant case and an offence triable as a 
summons-case. It does not contemplate 
anything like proceedings under s. 107 to 
which s. 242 does not seem to me to apply 
at all. The analogy, on which the learned 
Counsel for the petitioner bases an argu- 
ment between proceedings under s. 107 
and proceedings in a summons case as 
given in s. 117 appears to me to apply 
only to the position contemplated by s, 244 
onwards. I therefore consider that the 
order of the learned Magistrate holding that 
s: 443 applied, was wrong and was without 
jurisdiction. The matter might have been . 
otherwise if he had considered the ques- 


‘tion and wrongly come to a decision, for, 


of course, a court has jurisdiction to -try 
both rightly and wrongly. But, in this 
case, it appears that the matter was never 
present to his mind at all and he himself 
changed his opinion subsequently. I there- 
fore reject the first petition for revision. 
The order of the Magistrate sending the 
sh to the District Magistrate is hereby set 
aside. : Dya 

As regards’ the question of transfer, it 
is stated at the Bar by the learned Counsel 
for the petitioner that the Magistrate actual- 
ly wrote. out-en -orderin his ‘favour and 
changed it subsequently after consulting 
some - Police officers: There ia na denial 


‚by the- complainant. Unfortunately the 


learned Magistrate -was: noi asked,for an 
explenation at the time of the admission, 
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I must not therefore be taken to accept 
the statement. of Counsel as regards the 
conduct of the learned Magistrate at all. 
Butt find on-the jécord that the complain: 
ant had’ also- applied for transfer of the 
case and ‘in the" circumstances I think the 
ends of justice ‘would be served, especial- 
ly when no evidence has.been recorded, 
by ‘transferring the case from the present 
Magistrate. It must be clearly understood 
that [am taking no exception to his con- 
duct at all. The learned . District Magis- 
“trate will now appoint another Magistrate, 
other. than Mr. Kanwal Nain or Mr. 
Ghulam Mohamad, to deal with this case, 
ys should be disposed of according to 
aw, ; 
N Order accordingly. 


ea 


ALLAHABAD HIGH COURT 
t First Appeal No. 285 of 1929 
i -+ November 16, 1932 
“ MUKERJI, Acre. O. J., AND RACHHPAL 
= SINGH, J. © | 
“ DWARKA PRASAD AND 0THERS— 
i PLAINTIFFS —APPELLANTS 


. pe versus , 
: MusammatJASODA KUNWAR anp 
OTHERS — DEFEN DANTS— RESPONDENTS 
Specific Relief Act xI of 1877), s. 42—Plaintiffs out 
. of possession on date of suit—Pure declaratory decree, 
if can be passed. ` : 
Where it is admitted that on the date of suit the 
plaintiffs were out of possession, they have no right to 
ask fora pure declaratory decree..':, 


F. A. from a décision of the Sub-Judge, 
Allahabad, dated. February 28, 1929. 

_. Messrs. Zafar Mehdi and Hyder Mehdi, 
for the Appellants. 

Messrs. G. Agarwala and L. P. Zutshi, for 
the Respondents. : 

Judgment. -This appeal is very 
easily disposed-of on the ‘ground that it. is 
barred under s. 42, Specific Relief Act. At 
p. 3 of the printed record there is a 
pedigree. The claim reluted to the pro- 
pesty of Sital Prasad whose widow 
Musammat Jasoda Kunwar was defendant 
No. 1. The plaintiffs, who represented two 
of the four branches into which Bani Pra- 
sad's family descended, asked fora decla- 
ration that Musammat Jasoda Kunwar had 
no interest in the property of her late 
husband, because Sital Prasad died joint 

- with the other members ofthe family. The 
immediate cause of the suit was the exe- 
cution by Musammat Jasoda Kunwar of a 
deed of relinquishment, dated November 
` ‘26, 1927,in favour of her. daughters, One 
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of the pleas taken in defence was that the 
suil was barred by s. 42, Specific Relief 
Act. ‘4 

The learned Subordinate Judge held 
inter alia that the suit was so barred, 
When the facts were disclosed to us, the 
learned Counsel for the appellants admit- 
ted that at the date of the suit the plaintiffs 
were outof possession. This is in accord- 


ance with the statement of the plaintiff No, 


1, Dwarka Prasad, who at p. 12 stated : 

“For two years I have been collecting half the rents 
for my own share and Badri's share, and Madan Mohan 
has been collecting the other half of the rents for 
himself and Brij Kali” . 


Brij Kali ine the pedigree at p. 3) 
is one of the daughters of Jasoda Kunwar, 
and Madan Mohan is one of the defendants, 
being a descendant of Beni Prasad through 
one ofhis sons Ram Saran, Singh. It is 
thus clear that Dwarka Prasad and Badri 
Prasad, who between them represented the 
entire body of plaintiffs, are in possession 
of one-half of the property and Madan 
Mohan and Brij Kali are in possession of 
the other half. This other half includes 
Sital’s one quarter share. 

As the plaintiffs were out of possession 
at the date of the suit, they had no right 
to ask for a pure declaratory decree. The 
suit was accordingly rightly dismissed. 
Without entering into the merits of the case, 
we hold-that the appeal is not maintain- 


. able and we dismiss it with costs. 


Ne o , Appeal dismissed. 


———sw" 
“a 


` 4 
CALCUTTA HIGH COURT 
Criminal Admitted Appeal No. 668 of 1933 
August 28, 1933 
LorD-WILLIAMS AND HENDERSON, JJ. 
SURENDRA NATH DAS—APPELLANT 
Versus 
EMPEROR —Oppostts PARTY 

Criminal Procedure Code (Act V of 1898), s. 298— 
Penal Code (Act XLV of 1860), s. 876 ~Direction to 
jury in cases of rapz—Warning to jury that 
complainant's evid-n:e should not be accepted unless 
corroborated by telependent evidence—Necessity 
of. z 
Tin cases ofraps, tie Judge must,asa matter of 
practice, warn the jury not to accept the evidence 
of the girl alleged to have been raped 
unless they find that it is corroborated in 
some material particulars implicating the accused. 
But he ought to tell them that if, in spite of his 
warning, they come to the conclusion that they be- 
lieve the girl, and think the accused guilty, then 
they have the right to convict him on her uncorro- 
borated evidence. Evidence affecting the character 
of the prosecutrix should certainly be mentioned and 
before a jury are justified in accepting the testimony 
of the complainant they must be satisfied that she 
is.a witness of truth, and if thoy find that she isa 
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“person of bad or loose character obviously they will 


. be reluctant to accept her 
“““Judge. has failed to direct-the jury on these mate- 


evidence Where - the 
yial-points, fhe conviction must be- set aside. 
R v. Thomas James Jones (1) and R.v. Baskerville 
2), referred to. - i 


`` . Mèssré. K. N. Chaudhuri and Nalini 
"Kumar Mukerji, for the Appellant. 


Messrs. Khundkar and Nirmal Chandar 


“Das, Gupta, for the Crown, 


-for the prosecution -was: 


Lort-Williams,J.—In this case the ap- 
pellant was charged with rape under 
B. 376, Indian Penal Cede, and tried by 


the Sessions Judge of Burdwan and a 


jury who found him guilty by a unanimous 
verdict, and he was ‘sentenced to five 
years’ rigorous imprisonment. The case 
that the girl 


-Rajlakshmi Debi lived with her parents 


at Kalna. On Jaisth 10, it is alleged 


-that she went out to the house of one 
‘Panchu Moira to a wedding of Panchu’s 


‘daughter, 


On the way she met the ap- 


: pellant’s wife, whoasked her if she would 


pluck out the grey hairs from her head. 


“She said that she would, and asked her to 


sit down by the roadside. But the appel- 


‘lant’s wife asked her to go to her house to 


: do it, so she went there. 


While there the 
appellant came in, and according to her 


-story she was made to lie down on the 


bed, when the appellant’s wife produced 
a pot containing oil, which the appellant 
applied tothe girl’s private parts and to 
his own, and then raped her. His wife, 
who was a woman of 26 stood by and 
watched the rape, and further she held 
the girl’s hands and gagged her while this 
was going on. Afterwards. she asked the 
girl to come with her to a tank to get her 
cloth washed-and said that when she came 
back she would: give her some churis. 
The appellant's wife then took her toa 
tank but left her there. Rajlakshmi 
instead of coming back to the appellant’s 


house went home. She was bleeding, 
and the blood was trickling down her 
legs. Her mother observed this and call- 


ed the girl’s father. When he came and 
asked her what she had been doing, she 


_made a complaint saying that the appellant 


. had raped her, and gave the particulars 


to. which I have referred. On medical 


‘examination it was found that there was a 
_tear in her vagina, and some congestion 
_eround her private parts. 


The evidence 
goes tọ show that she was under 14 years 
of age. Therefore no question of consent 


‘ ansés in this-case, but she was developed 


far beyond her age. The orifice was much 
arger than usual, and {the doctor said that 
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this indicated that she had, had intercourse 
prior to the present occasion. Further he 
said that the evidence showed that she 
could not have been raped, and that the 
connection must have, been with her.con- 


sent. E 


There are a number of improbabilities 
in the girl's story. The court called two 
witnesses, whom the rrosecution said had 
been won over by the defence, but as the 
Judge observes there was no evidence of 
this. They said that no marriage had been 


-held on that day in Panchu’s house, and 
‘that such a marriage was impossible 


according to the Hindu calendar. With 
regard tothe times stated by the girl for 
her coming in and going out she says 
that she left her home at 3; her mother says 
that she left at 12 o clock mid-day and 
returned at.4 o'clock. Ifthis be true no 
explanation .hds been given for her abs- 
ence for over four hours. She had never 
spoken to the appellant's wife before, though , 
she knew her by . sight. “Ib seems 
unlikely therefore. that the woman would 
ask her to pluck out hér grey hairs, and 
still more unlikely that the girl would 
have gone to her house. The girl did not 
scream when the attack of which she 
complained was being made upon her. 
Apparently she did ‘nothing while the 
appellant’s wife was going for the oil, or 


_while the oil was being applied to her 


private parts and to those of the appel- 
lant. The appellant and his wife occupied 
two rooms in this hut, and according to 
the girl the outside door, and the inner 
doors were open during the time when the 
rape was taking place. “Further, she said 
that two women were in the second room, 
of which the door was open. That is what 
she said before the Magistrate. Before 
the Sessions Court she said that they were 
not. there at the time but that she knew 


. that they lived there, and she described 
- their relationship to the appellant. This 


seems to show that she knew much more 
about the people in this house ‘than she 
pretended. The fact alleged, that the wife 
helped in this disgusting business seenis 
-very. unlikely, mot only because she was 
the appellant’s wife, but because of her 
age. The only possible suggestion for 
such conduct -would be the saperstition 
that a man can get ril of his venereal 
disease if he has connection with a virgin. 


- In such. cases, as-I underet nd,. a wife 


in this» country may assis. her husband, 
but far from there being any evidence 


| 
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that the appellant had venereal disease, he 
“was exaniined by the doctor who said that 


he had none, “nor was “there any trace that. 


he had had it previously.- The hut in 
question -was surrounded by other huts and 
shops. It was opposite Panchu’s house and 


was within 100 yards of thé giri’s home.- 
The accused's cloth was examined and ` 


no blood was found upon’it. He was 


| examined by the “doctor and-there. was 


. noinjuryfound on his penis.. There were 


no oil marks on the cloth of the girl or that. 


of the ‘accused nor was any oil found in 
< ‘the hut,” The girl said ‘that when she went 
‘to the tank she .was not weeping, 
-she speak to any one, although there were 


shops on- both sides of the road. leading tu 


the tank. ` È soa 
The medical evidence showed that she 


was not a virgin at the time when she said — 
that the rape was committed. There were. 

remains of a hymeñ, and the doetor said. 
that her condition indicatéd that she must ` 


have lost .her virginity at least three 
months before, and that she had had 
‘frequent intercourse since. There were 


no outside injuries, either on the orifice , 


or on the vulva. According tothe doctor 
‘he would expect to find such marks in a 
.cage of rape. This indicates clearly that 
the girl consented to whatever was done, 
though this was nos material to the present 
charge. Evidence was also given to show 
that the girl was intimate with a prostitute 
named Sasi, who was connected in some 
‘way with the appellant, and that she had 
‘been to her house ‘in the evening. Two 
‘witnesses spoke to this.’ 

In view of these facts, it is clear that the 
utmost care must be taken by the Judge 
and ‘the jury before they convict the accus- 
ed, This sort of complaint is’ very csm- 
mon. The girl comes home bleeding and 
the blood is noticed by her mother or her 
parents. They ask for an explanation, and 
she has to give one on the spur of the mo- 
ment. She is unwilling to admit that she 
has had intercourse with anybody, so 
‘suggests that she has been raped. In the 
‘urgency of thé moment there is no telling 
-whom she will accuse of the attack which 
she alleges has been made upon her. 

In such cases therefore it has been the 
‘practice for many years, for the Judge to 
“warn the jury not to accept the evidence 
‘of the girl unless they find that it is cor- 
roborated in some material particular 
‘implicating the accused. But he ought 


> ‘to tell them that if, in spite of ‘his warning, 


they come to the conclusion that they 
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believe the girl, anl think the accused 
guilty, then- thoy have the right to convict 
him on her’ uncorroborated evidence,- In 
this Case there was “no corroborative evi- 
dence. A witness saw the girl going with 
the appellant’s wife into his. house: But 
this did not implicate the appellant”. There 
wasno evidence that he was. there: `The 
blood found upon-her cloth, and thë com- 


-plaint which she .made, are not corrobora- 


tive evidence such as is required: ‘by the 
Tule: firstly because ib. does not implicate 
the accused, and secondly because, upon 
this point, ‘the girl cannot be. allowed to 
corroborate herself. The corroborative evi- 
dence must be that of an independent 
witness, I have examined the learned 
Judge's charge carefully, and I cannot 
find a word of warning upon these points 
nor any direction that: they ought: not to 
corviet without some corroborative evi- 
dence. In fact, he never-used the word 
corroboration throughout :the whole of 
his charge. Moreover the evidence about 
Sashi was most important, because it 
affected the character of the complainant, 
but the Judge has not ‘even mentioned it. 
In cases such’ as this, before-a:jury are 
justified in dccepting the testimony of 
the complainant they must “ber satisfied 
that she is a witness of truth, and-if they 
find that she is a-person of bad.on loose 
character obviously they will.be reluctant 


‘to accept: her evidence. 


When I drew attention to these cmis- 
sions from the Judge's charge, Mr. 
Khondkar said that the law does -not re- 
quire corroboration in rape,-or that any 
such warning should be givento the jury. 
I confess that it is soméwhat disconcerting 
to be so informed by- the Deputy Legal 
Remembrancer about a rule which is so. 
well recognized, and which has» been a 
rule of practice familiar to me during the 
whole course of my professional life. . There 
cannot be any doubt that. recognized 
practice requires that such a warning 
should be given. The rule is stated 
categorically in Russell on Crimes, Edn. 
8, at p. 2188, thus: l 

“In the case of rape, corroboration is. required 
in fact, but mot as a matter of law. Jn, Archi- 
bold's Criminal Pleadings, 28th Edn, at p 1047, 
the rule is stated thus: Corroboration of the story of 
the: proszcurtrix is not essential, but it is the practice 
to warr the jury againtt the danger of aéting upon 


her uncorroborated testimony, particularly where 
the issue is consent or no consent.” 


In R. v. Thomas James Jo es (i) which 
was a case of indecent assault, the learned 
Lord Chief Justice said: 

(1) (1925) 19 Or. App, Rep. 40 atp, 41, 


i 
Mi 
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“The roper direction in such a case is thatit is 


-not safe to convict upon the wncorroborated tes- 


-affect the matter. 


‘untrue. It 


timony of-thesprosecutrix, but that, the jury, if they 
are satisfied of the truth of her evidence may, 
after paying attention to that warning, nevertheless 
convict.” . : 


ka 


The kind of ‘corroboration required is 
‘described in Archibold, the same edition 
at p.473 as follows, when dealing with the 
evidence of accomplices: aac 
- «Fhe kind of corroboration required is not confirma- 
tiom-by` independent evidence of everything the 
accomplice relates, as his evidence would . be 
unnecessary if that were so, What is rquired is 
gome independent testimony which affects the 
accused ¢by tending to‘ connect him with the 
crime,.that, is, evidence, direct or circumstantial, 
which implicgtes the accused, which confirms in 
some. material particular not only the evidenze given 
by theaccomplice that the crime has been committed, 
but also the evidence that the accused committed 
it.” R. v. Baskerville (2). 4 

Tt is clear therefore from the facts which 
I have stated that there was no such pro- 
per direction in this case. The learned 
Judge failed to direct the jury on material 
points, therefore the conviction and sen- 
tence must be set aside and the appellant 
acquitted. In view of the improbabilities 
of the -case-and as there is no corroborative 
evidence, it does not appear to be necessary 
to send this case back for retrial. 

Henderson, J.—Mr. Khondkar argued 
that inasmuch as in the present case the 
question of onsent is immaterial the 
failure of the learned Judge to warn the 
jury was of little practical ` importance. 
But, in my judgment, that does not really 
The fact remains that 
the case made by the. girl was that so far 
from her consenting, it was a forcible rape. 
The medical evidence makesit quite clear 
that this was untrue. The other parts of 
her story, which were capable of being 
tested- aliunde were also found to. be 
is therefore obvious that < it 
would-be: very dangerous to convict the 
accused on the uncorroborated evidence of 
a. witness whose evidence, s farit could 
be tested, has been proved to be false. 


x. Conviction set aside. 


(2) (1916) 2 KB 653; 88 LJ K B28; 115 L T 453; 
80 J P 446, 60 3 J 696. 
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ALLAHABAD HIGH COURT. . 


‘Civil Revision Application No. 276 of 1932 


_ _December.1, 1932 
- Moxexst, Acta.C. J. | 
BAIJ NATH PRASAD—Avction- 
PURCHASER —APPLICANT f 
. versus. | 5 
KHEDU RAM AND oruers —J uDGMENT- 
DEBTORS — OPPOSITE PARTIES 
Civil Procedure Code Act V of 1908), O. XXI, 
rr. 98, 108'- Application for delivery of possession by 
auction-pyrchaser —Rejéction of—Revision or appeal, 
if competent—Remedy of aggrieved party. 
Where on the auction-purchasers’ application for’ 
delivery of possession of the properties purchased by 
them they were resisted by the judgment-debtors on 


-the allegation that they were in possession not on 


their own behalf but under two persons, who were 
mortgagees of the property, and the application is 
disallowed, neither appeul nor revision against it is 
competent, and the proper remedy is by way of suit 
under O. XXI, r. 103, Civil Procedure Code. - 

C. R. A. against an order of Munsif, .. 

asra, dated March 19, 1931. i i 

Mr. K. Verma, for the Applicant, 

Mr. B. Malik, forthe Opposite Party. 

Order.—A preliminary objection is taken 
that neither the revisions nor the second 
appeals are competént, 

The facts on which the preliminary ob-. 
jections are based, are simple and short. 
Ib appears that Khedu Ram was the judg- 
ment-debtor in execution of a simple money 
decree. In execution of the decree two 
items of his property were sdld, one was 
purchased by Baij Nath Prasad, the appli- 
cant in Qivil Revision No. 276 of 1932, and 
appellant in E. S. A. No. 1312 of 1931. 
The other item of property was purchased 
by Lachhmi Prasad who is the applicant - 
in Revision No. 277 of 1932 and appellant 
in E. S. A. No. 1313 of 1931. : 

When the auction-purchasers applied for 


‘delivery of possession of the properties pur- 


chased by them they were resisted by the 
judgment-debtors on the allegation that 
they were in possession not on their own 
behalf but under two persons, Gauri 
Shankar and Hira Lal, who were mort: 
gagees of the property. The lêarned Mun- 
sif found that this was so and disallowed 
the application of the auction-purchasers 
for delivery of physical, posgession. He 
however, allowed symbolical, possession. 
'The'auction-purchdsers in their petition 
forrevision contend that the mortgage was 
executed during the pendency of the attach- 
ment and therefore the mortgage. is not ` 
valid in law. Assuming that it is so, the 
question is, should this court entertain a 
revision. .If the revision is. allowed- the 


‘result would ‘be that the. validity ‘or other- 


1934 


wise of the mortgage would-be determined.. 
in the absence of Gauri Shankar and Hira’. 
Lal who are not. parties ‘before this: court 
and who were not parties even before the 


Munsif, The: applicants have their rémedy ` 


by suits as mentioned in r. 103.0f O. XXI, 
of the Civil Procedure Code. The adjudica- . 
tion that went against the auction-purchaser. 
was an . adjudication. under r: 98, O. XXI,- 
Civil Procedure Oode. 
being judgment-debtors have undoubtedly 
. aright of suit. This disposes of the revi- 


- sions, They are incompetent and I dismiss 
“them with costs. ~ 


As regards the second appeals it appears 
that the applicants filed appeals before the. 
District Judge. The Subordinate Judge’ 
who heard the appeals was of opinion that 
the appeals wére not maintainable because 
noappeal lay the remedy being by a suit. 

` The opinion of the Subordinate Judge was 
correct and I accordingly dismiss both the 
appeals with costs. | 


JN, Appa ls and revisions dismissed. 


- BOMBAY HIGH COURT 
Oriminal Application for..Revision No. 253 
- of 1933 
. August 22, 1933, 
BROOMFIELD. AND DIVATIA, JJ. 
EMPEROR— PROSEGUTOR 
VETSUS e 
APPA RAMA MALI—Accusuo 

Bombay Abkari Act (V of 1878), 8. 48 (1), (a) (h) ~ 
Possession of illicit liquors and articles for manu- 
q ezturing it— Joint possession of accused and his 
rothers— Exclusive possession, if necessary to justify 
conviction—Search—Criminal Procedure Code (Act V 
of 1898), 108. 

The accused lived jointly with his two brothers 
in a clump of huts, Of the three huts that were 
there, the middle one was becupied by the accused 

- with hia family, the two adorning huts “by his two 
brothers and their families . At the back of the huts 
there. were some fields jointly: cultivated by the 
brothers. In each of the three huts were found 
articles’ which suggested that the inhabitants were 
or had been in possession of illicit liquorgand i in the 

' fields were found some bottles containing liquor 
and tins of j jaggery wash intended for preparation of 
illicit liquor: : 

“Held, that the only reasonable inference which could 
be.drawn from the possession of these articles would 
‘be - that “the accused or the accused: and his 
brothers “were manufacturing illicit liquor, and that 
the possession of these articles, which could not be 

- explained on ‘any other hypothesis, was for the pur- 
pose -required by. cl. (h), s. 43, Bombay, Abkari 
Act: 

Held, also the fact that the evidence of possession 
“would tell with almost equal force against the brothers 
ofthe accused wis no ground for holding that posses- 

- ión has not bees-proved againat the accused. himeelf, 

lf the evidence as to possession is adequate in the 
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cise of the accused, it does not assist him. at. all, 
to say-thaf on the samé evidence other persons 
might-have been tried and convicted. along with. him. | 


-Emperor v. Kaulkher (2), distinguished. 


For. the purposes of s. 43 (1) (a), Bombay Aviari. 
Act, possession of any excisable article is suffisient 
without anything more. ° - 

‘Possession of an ‘illicit article, in order to justify a 
conviction under the Abkari Act, néed not necessarily 
bs exclusive possession. > 

Per Divatia, J.—The fact that one of the. panchas 
writnessing the search stated that- he was of opinion 
that the bottles recovered from one of the huts’did not 
smell of Liquor and the accused was not there at the time 
when the search was going to be made would not mean 
that the search was vitiated by any of the irregularities 
which go to vitiate the conduct‘of the search under 
s. 103 of the Criminal Procedure Cqde. [p. 1007, col. 1) 

Cr, R. against conviction ; and sentence 
passed by the Magistrate First Class, 
at Malshiras, confirmed on ‘appeal by the 
Sessions Judge of Sholapur.- 

Mr. S. A. Desai 


Gadkari for Mr. A. G. Desai, for the Pe- 
titioner. 

Mr. B. G. Rao, 
Pleader, for the Crown. i 

Broomfield, J.—The applicant in this 
case one Appa Rama Mali has been con- 
victed by the First Class Magistrate, 
Malshiras, under s. 43 (1) (a) and (A) ‘of the 


Actg. Gover nment 


Abkari Act, Vof 1878, and sentenced to, 
rigorous imprisonment for four months and 


a fine of Rs. 50. The conviction and sen- 
tence have been confirmed in- appeal by 
the Sessions Judge of Sholapur. 


The facts found by the: lower courts, 


which, according to our usual practice, 
we shall assume to be correct for the pur- 
poses of this 
briefly these. The accused: lives: jointly 
with his two brothers in’ a vasti, that is a 
clump of huts, in the neighbourhood. of the 
village of Borgaon. There are three’ huts. 
The middle one is occupied by the accused 
with his family, the two. adjoining huts 
by his two brothers and” their families. 
At the back of the huts there are ‘some 


‘fields jointly. cultivated by the brothers 


in which various crops are grown. |For 
about two years past the Excise Inspector 
of the Pandharpur Range, who is the com- 
plainant, has had information that people 
of Borgaon including the accused were in 
the habit of preparing illicit liquor and 
selling it in the neighbouring villages. 
Several raids had been made without, 
success, but on February 17, 1933, definite: 
information was obtained that’ the accused 
was preparing liquor from jaggery for the 


himga holidays. Accordingly the Inspector 


with his staff proceeded first.-of all to the 
village of Mahalung, where there is a Ori- 
minal Tribes Settlement, and at day-break 


(with him Mr. V. Re 
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on February 2U, he proceeded to the huts 
occupied hy the accused and his brothers. 
Two panchas were taken from the settle- 

“ment and two residents of'Borgaon were 
__.@alled after arrivalat thé vasti, and in 
‘their presence a search was made ofthe 
premises. In the first room occupied by 
one of the accused's brothers was found an 
empty kerosene tin smelling ‘of liquor. In 
the middle room, which is the one occupied 
by the accused himself, two empty bottles 
“ were found which, according to the 
~ evidence of all the witnesses except one 
panch, were also smelling of liquor. In 

the third room ‘two bottles containing’ a 
very small quantity of liquor -were found. 
„Iua crop of barley behind the huts the 
“search party found a kerosene tin:full of 

jaggery wash and ina crop of maize 

another kerosene’ tin full of jaggery wash 
andthree bottles containing illicit liquor. 
Also by the side of a well, which is. close 
_, tothe huts, they found a bundle. of: hivra 
` bark. A panchanama was made of these 

various things and the accused was sent up 
for trial. NG 


The learned Counsel who appears for 
the applicant in this case has argued four 
points, viz (1) that the burden of proof has 
been wrongly thrown on, the accused, (2) 
that possession of the excisable articles 
has not been proved within the meaning 
of B. 43 (1) (a) and (h) of the Act, (3) that 
the search was not made in accordance 
with s. 38 of the Abkari Act and s, 103 of 
the Criminal Procedure Code, and (4) that 
the, sentence on the accused is under the 
circumstances excessive, f 

In my opinion there is really only one 
point in the case of any real substance, 
‘and that is whether in the circumstances 
appearing in evidence it can propérly be 
said that the accused was in possession of 
these excisable articles. In that connection 
we have been very much pressed with a 
Cecision of the Allahabad High Coiiré in 
Emperor v. Kaul Ahir (J). The facts in 
that case were that in the course of a 
search two loaded cartridges were found 
in a corn bin in the house of the accused 
Kaul among ghee, butter ‘and other 
articles. Kaul and his son were prosécut- 

; ed for an offence under the Arms Act and 

"the Magistrate convicted Kaul on the 

“ground that he was the head of the 
family and should therefore be held: res- 


(2) 143 Ind. Cas 114: 55 A 112; ( 932) ALJ 1072; 
Let A 7 Cr; ATR 1933 All. 112; (1935) Or, Cas. 
160; Ind. Rul (1933) All, 195; 34 Or L J 51, 
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ponsible for the arms recovered from his 
house. Iu the course of the judgment the 
learned Judges said (p. 113)*:~— 


“There are many: cases-of this court in which it 
has been laid. down that it is iniproper to convict 


„each and.every member of a Hindu joint family 


because some illicit “article has been recovered from 
the house and the priiciple that the head of? the 
family is responsibléfwhere there are other adult 
male members who had equal facilities of access to 
the article in question has never been affirmed as-far 
as We are aware by any High Court in India." , 
After referringito a previous decision of 
the Allahabad High Court in Emperor v. 
Sikhdar (2) the learoed Judges went on to 
say (p. 1]3*):— $ ? 
“Webelievethat in all euch cases it is necessary 
to prove npt only the presence of the ļarticle in the 
house, but the possession of some. particular person 
over that article in order to justify’ a conviction. 
In a case such asthe present it ‘cannot be said that 
the head of the house or any -individual- male 
member ofhis family was awa e of the presence of 
these cartridges. For all we know they might have 
been dropped by some sportsman, picked up bya 
child and handed over to the child's mother. ` ltis 
the women of the house and not the men who look 
after the grain bin and -the ghee and the butterand 
other articles and the possession of these cartridges 


_may have been entirely innocent.” 


Weare not in any way concerned to dis- 
pute the principles laid down in that case, 
and with respect I entirely agree that it 
would be unreasonable to make any 
general. presumption that the head of a 
joint family is necessarily in possession of 
anything found-on the premises jointly 
occupied by him and tha rst'of the family. 
But the observations of the learned Judges 
must be considered with-the context and 
in relation to the facts of that particular 
case. As far as I can see there is noreal 
similarity between the facts of that case 
and the present, Thereit is was-quite possi- 
ble that no person except the person who 
had actually placed the cartridges“in the 
corn bin was aware of their ` presence 
there. In the circumstances pointed out 
by the learned Judges it would have been 
absurd, without any other evidence, to hold 
that the head of the family, or any 
member of it was in possession of the. 
cartridges. The facts in the present case 
are that the accused and his'two brothers 
are members of a joint family living side 
by side in adjacent huts «close to the fields 
which they cultivate: together. -In each 
of the three huts articles were found sug- 
gesting that the inhabitants were or had 
been in possession of illicit liquor, and 
in the crops within a stone’s throw of the 

) 39 Ind. Cas 153; 54 A 411; L R13 A 4! Or; 
(1932) A L J 570; AI R 1932 All. 441; (1932)Or. Oas. 
561: ind Rul (1437) All. 535: 33 Or TJ 79 
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huts were found, some bottles actually. 
containing illicit’ liquor and two tins of 
jaggery wash, which we may fairly suy, 
was obviously intended forthe manufactura 
of illicit liquor, Under these circum- 
stances it seems to me that the only rea- 
sonable conclusion is that all the occu- 
pants of these huts and joint cultivators 
of these fileds were aware of the existence. 
of these things and were in fact jointly 
In possession of them. According to the 
evidence of one of the witnesses in the case, 
one of the panches, the: azcused stated, 
when the search party went there -that 
all the huts belonged to him. Without, 
laying any particular stress on that, how-. 
ever, ıt is reasonable to hold that all three 
ofthe brothers were jointly in. possession 
of the articles found in the huts and in: 
the, field. At the trial the usual-defence. 
was suggested, viz. that the things .may 
have been introduced upon the accused's 
premises by some enemy of his, -This 
suggestion was considered by the trial. 
Magistrate and: also by the Sessions 
Judge, and they came to the conclusion, 
after considering the evidence, that this 
defence was false and that there was not the 
slightest reason ‘to suppose that the things 


had been ‘introduced by any stranger. 
With that finding I can see. no reason 
whatever to disagree. If, as the lower 


Courts have found, the brothers were’ 
living together and if, as the circumstances 
suggest, they weré all jointly in possession 
of these things, all three of them no doubt 
might have been prosecuted for the offence. 
The „reason why:the accused alone was 
prosecuted appears to have been that the 
Excise Inspector:had information against 
him and not against his brothers. But 
the fact that the:evidence of possession 
would tell with almost equal force against, 


the brotheis of the accused is no ground ` 


for holding that possession has nob 
been proved against the accused him- 
self. If the evidence as to possession is 
adequate inthe case of the accused, it 
does not assist him at all to say thaton 
the same evidence other persons might 
have been tried‘ and convicted along with 
him. Possession of an illicit article, to 
justify a conviction under the Abkari 
Act, need not necessarily be exclusive 
possession : - 

The point taken by the learned Counsel 
as to burden of proof does not, in my 
opinion, really arise at all. The burden 
of proof has not been-thrown upon the accus- 
ed. Thelower Courts have considered the 
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evidence and all the circumstances of the 
case and found thit the accused was in 
possession of these articles. I can see 
nothing contrary to law in that find- 
ing, and in my opinion, it is perfectly 
justified. ; oA oe 

For the purposes of s. 43 (1) (a) possession ` 
of any excisable ‘article is sufficient with-,’ 
out anything more, and the accused in-this: 
case has been given.a single sentence 
under both the clauses.of s. 43 (1) which. 
he might have: been given under . either. 
Section 43 (1) (h) deals with the possession of 
any materials, still, utensil, implement or 
apparatus whatsoever for the purpose of 
manufacturing any, excisable article. other 
than toddy.’ It: has been urged that there. 
is. no evidence to show that these tins 
containing jaggery wash and bottles of 
liquor - were possessed by the accused for 
the purpose of manufacturing an excisa- 
ble article. There is in fact no evidence, 
but in my opinion no evidence is necessary. 
Theonly reasonable inference which can be 
drawn from the possession of these articles 
would seem to be thatthe accused or the. 
accused and his-brothers were manufactur- 
ing illicit liquor, and that the possession of, 
these articles, which cannot be explained on 
any other hypothesis, was for the purpose re-. 
quired by clause (A). . 

Then there is the point as to the 
search. Section 38 of the Akbari.Act mere- 
ly says that all searches are to bemade 
in accordance: with the. provisions of the 
Criminal Procedure Oode, The relevant 
provision of the Code is s. 103. In that 
connection learned Counsel for the applicant 
has argued, first, that the panchas were not 
respéctable and independent. people, and, 
secondly, that the accused was not present 
when the search was made. It.appears 
that there were four. panchas. Two were 
brought by the Jixcise Inspector from the 
Settlement at Mahalunga,.the other two, 
who were examined as witnesses in the 
case, were from the village of Borgaon. 

the two latter, 
Kulkarni and Deshmukh, are not re- 
spectable persons of the. locality. The 
suggestion is that. the other two persons who 
were brought by the Excise Inspector 
were not respectable. But there is no evi- 
dencé whatever on the record to show who 
and what these persons wére, for although 
several points in conuection with the search 
and the panchanama were taken in the 
trial Court, this point that’ the parichas, 
or some of them, were not respectable 
does not appear to have been taken at all: 


‘In the'absence of any- evidence 
point it cannot be said that there is any. 
. reason for holding ‘that any 
` .panchas was not a 
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on the 


ofthe four 
a respectable person of 
the the meaning of 
s. 103 ; 


As tothe accused not 


locality within 


Inspector, 


Mahalunga, and another witness Dhondi,the 


accused was present throughout the search, . 


The argument on behalf of the applicant is 
really based entirely on certain state- 
ments made by:one of the panchas Ram- 
chandra Kulkarni. He has stated 
the accused and his brothers were not 


: |. present when the search party went into 
., Me field, : 
_ was present when 


though he says thatthe accused 
the panchanama was 
written. . He has also stated that. some of 


- the panchas were not present the whole of 


~. þe, there is no réason 


the time, that is tosay, he says -that he 
himself . ‘only entered one ofthe huts, viz., 
the third one, and the other panch Desh- 
mukh went into the first and second. 
According to him also ‘the two bottles 
found in the accused's hut were not 
smelling of liqùor, although he admits 
that the other panchas were of a different 
opinion. We haye been taken through 
the evidence of all the witnesses in the 
case, and my personal impression is that 
this panch Ramchandra Kulkarni is nota 
reliable witness. Iam inclined to think 
that his.evidence is coloured by a desire 
to help the defence. However that may 
whatever why we 
should differ from the lower Courts and 
accept, the evidence of this one panch, 
who after all wrote and signed the ‘panch- 
nama in which among other thingsit was 
stated that the two bottles -found in the 
aceused’s hut were smelling of liquor, in 


preference to the evidence of the other 
panch Deshmukh and that of the other 
witnesses. whom ‘I have named. I am 


satisfied that the accused not only had an 
opportunity of being present throughout, the 
search but actually was so. 


Another argument put forward was that 
all four ofthe panchas ought to have been 
present before the police approached the 
vasti at all. The evidence is that two 
panchas „were with the raiding party and 
two others were sent for from the village 
of Borgaon. But the evidence makes it 
clear that all four of the panchas were ‘pre- 
sent ‘there before the sear ch began, and, that 
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‘according to the evidence of the- Excise. 
the panch witness Deshmukh,. 
.Mr. Nirde the Inspector of the Settlement at. 


that- 
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being so, the provisions ofs. 103, have, in, 
my opinion,been sufficiently complied with. 

As regards the suggestion that the sent- 
ence is excessive, both the trial Magistrate 
and the Sessions Judge have given ‘reasons 
for imposing a sentence of four months’ 
imprisonment in this case, and I can see 
no reason for interfering in revision. 

The application fails and: must be dismis- 
sed. 

Divatia, J.—I agree. I only Jene to 
say this that the case of Emperor v. Kaul 
Ahir (1), relied upon by the learned 
Counsel on behalf of the applicant, does not 
support the contention which he has urged 
that his client was not in’ possession of this 
property. That case is decided on the 
facts proved there that the members of the 
family were not at ‘all aware : ‘of the pres- 
ence of thé articles in the “house, viz., 
cartridges, and it was on account of this 
finding on the evidence that it was held 
that it cannot :be said that either the 
manager or the other male members of the 
family could be'said to have been in pos- 
session of these articles which were found 
ina corn bin in the house, and I do not 
think it was intended to be laid down in 
that case that the members ofja joint 
Hindu family would not be liable’at all 
for articles found-in the house unless there 
was separate arid specific evidénce with 
regard to the connection of thé articles 
with each particular member. ‘Here in this 
case there is evidence which has been 
believed by both the courts, which goes to 
show that thé. accuséd himself stated that 
the three huts in“the fieldwere'in his pos- 
session, and therefore, it cannot’ be said 
that the findings ‘of the lower Courts, viz., 
that this acctised was | ji possession of ‘these 
articles, are: erroneows.. Evei" assuming 
for the saké' of argument that “the accused 


. was not in exclusive pòssession “óf these 


articles, on the'grotind that-he was one of 
the members of thé joint ‘family and the 
other members of the joint family should 
also be ‘said to be in posséssion of the 


' property, it does not follow therefore that 


this accused was ndt in possessioni: It only 
means this that “all the members of ths 
joint family were jointly in' ‘possession and 
therefore this accused was also in posses- 
sion, and if on the evidence this accused, 
who being in possession of these articles, : 
intended to manufacture illicit liquor, it 
cannot be said that the conviction of the 
accused for the offence with’. ‘which he is 
chargéd is erroneous. ' 

Then as to the seaich, the argument is 
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that one of the panchas has stated that he 
was of opinion that the bottles contained 
“in thesecond hut did not smell of liquor 
and that the accused was not there at the 
- time when the search was going to. be 
made, [b doesnot follow, however, that 
the search is vitiated by any of the irregu- 
larities which goto vitiate the. conduct of 
the search under s. 103, of the Criminal 
Procedure Code. The other panch who 
comes from the same village says definitely 
that the accused was present throughout 
and he also, says that the bottles did smell of 
liquor. But apart from that we have in 
evidence here that outside the huts in the 
maize crop and ‘also in the barley crop in 
the field two kerosene oil tins full of 
jaggery wash have been found and three 
bottles of illicit liquor have also been 
found. Now here also the bare suggestion 
that somebody else might have come and 
put them there ‚is not at all proved -and 


in fact it is not possible that these two- 


tins full of jaggery wash-and three bottles 
full-of liquor would be thrown by somebody 
-from -outside the road into the maize crop 
and ; barley crop, and I think the only 


inference that could be drawn from this . 
is that they weré put there by the accus- 


ed.’ Therefore, the search that was made 
there in the presence of the accused through- 
out cannot be said to be made irregularly 
and ‘there is no point of law in this aspect 
‘of the case also. ; I, therefore, . agree that 
the.Rule.should be discharged. > 

ONL >o +), Rule discharged... 


‘> CALCUTTA HIGH COURT . 
Criminal Appeal No 59) of 1932- `, 

ogee January 3,.1933 - 

"= RANKIN, O. Ji, AND COSTELLO, J 

, RAJESWARI DEBI—APPELLANT 


E 2 as ` Versus - 
> . ** HMPEROR—Opposite PARTY 
‘Criminal ‘Procedure Code (Act 'V ‘of 1898), s. 161— 
Inquest report mentioning that no witness could give 
- ¢lue to murder—Prosecution of accused based on her 
alleged, confession, to some of the witnesses—A ccused, 
if entitled to ‘copy of inquest report, 
An inquest report mentioned that none of the 
Witnesses examined could. give any clue to- the 
. murder. All of them, said that the murder had been 
committed by some unknown person. The accused 
“was charged with murder on `` certain ` confessions 
alleged to have been made by her to ‘certain persons 
- some of whom were also. examined.at the time of the 
-inquest : ee ae ee A ee: 
Held, the accused was entitled to get. a copy of 
“the inquest report and test” the evidence of the 


. prosecution witnesses who testified to the confession - 


_ made by her, and that the . inquest'-report 


a by | € did- not 
come under s, 161, Oriminal Procedure Code. 
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Messrs. Santosh Kumar Basu and Manin- 
dra Nath Banerjee, for the Appellant. 

Messrs. Khondhar, Deputy Legal Remen- 
brancer, for the Crown. . mi 

Rankin, C. J. — In this ĉase the ap- 
pellant . before us is a woman ` hamed 
Rajeswari Debi. She was put on her trial 
before the learned Sessions Judge of 
Burdwan and. a jury upon a charge of 
murder under s..302 and another separate 
charge or abetment of murder ‘under 
s, 302 read with s. 109, Ta dini P.nal Code. 
The charges were in respect. of the death’ 
of a woman called Lilabati who was: 
found with her head almost severed from 
her ‘body on her bed in her’ own house on 
the morning of January 22, 1931. The 
prosecution case was that Lilabati’s 
husband was away on business and that 
the accused who lived at a house of her 
own some 6 or 8 bighas distant was. to 
come in and sleep at night with ‘Lilabati 
and keep her company. It further appears. 
that Lilabati: had. a small child of 
about 15 or 18'months who slept. with her. 
On the morning of January 22, Lilabati's 


maidservant of the nameof Jhalu Metani ` 
(P. W. No. 6) found that het mistress . 


was lying in bed with her throat cut in 
the way I have mentioned? She saw 
the little child come crawling ór tod- 
dling out coveted with ` blood. Several of 
the neighbours came before ‘very long; 
the accused Rajeswari came that very 
moment and the President óf the Union 
Board wrote’ a letter’ which he sent 
through a chowkidar to the. Sub-Inspec: 
tor at the “Police station. Neither the 
Chouvkidar nor the letter said anything 
about a particular peréoh being suspected 
or having been incriminated’ as the mur- 
derer of the deceased. ‘The Sub-Inspector 


. came that day, the 22nd, and in the even- 
ing he 
report includéd the statement that Lilabati 


held an enquiry. His inquest 


had been alone in her house the previous 
night, that every one believed that some 


unknown person had committed the murder ` 


and that noone could say anything as to 
the cause of this murder. A number of 
witnesses signed that ‘inquest’ report ‘after 
it.had been read over and explained. 

From the . following day the 28rd, until 


„about the 25th,” the Sub-Inspector remained 


in the village.” He examined some witnes- 
ses for example, P. W. No, 2 unders. 161, 


Criminal Procedure Coda,’ on ‘the 23rd. 


There was no mention’ at,.that timè of 
any confession by the accused. He exa- 
mined some other witnessés, in’ particular 
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P. We. Nos. 4 and 5, but not until February 
13,'by which time witnesses: were speaking to 
a confession having been made hy the 
accused on the morning `of the 22nd ‘at the 
time the lady ‘was discovered and in the. 
presence of the neighbours. As a result 
of the investigation a certain number of 
circumstances were discovered: Some of 
these are doubtful; others are reasonably 
certain. The chief thing’ was that a large 
sacrificialknife in the house of the accus- 
ed was found onthe morning of the 23rd. 
It is said to have been treated with oil 
but névertheleas there were spots of blood 
on this which have been found to be human 
blood. Ln, addition to that there is a 
withess who says that at about 3 o'clock 
in the* morning of January 22, he 
wis out’ getting ‘labourers and while 
passing Rajeswari’s house he heard her 
saying that she was feeling restless and 
asking for water. The ‘prosecution story 
according to their own witnesses is that 
when the neighbours came on the morning 
of ‘the -22nd, and Rajeswari also came, 
Rajeswari was the person who took down 
the, quilt from the deceased woman; that 
they asked her to do this, and that she 
took it down to a certain extent and did 
not take it down further because she said 
the injury. extended only that far. In 
view of this fact and in view of the fact 
that there was a-small baby toddling about 
covered’ with blood it is not possible -to 
lay any great stress on the circumstance 
that there were’ spots, of blood on the 
woman's sari or-on her hands, There is 
something rather in favour of the accused 
in the ‘Gircumstances that between the 
morning of the 22nd and the 23rd, when 
her sari wab. seized at her house, she had 
apparently made’ some attempt ‘to wash 
off the patches of ‘blood on her sari: and 
she didnot apparently make any serious 
‘attempt to’ delete it’ altogether. But there 
has been from the beginning to the end 
of this cdse no scrap of evidence asto motive 
so as torender the action of the accused intel- 
ligible on the assumption that she committed 
this murder. At one time a different theory 
of the cause of this death was apparently 
put forward. There was a previous trial 
and one man was acquitted and this 
woman .was convicted, but she was direc- 
ted on appeal to be retried, _ 

' Taking this as a sufficient indication of 
the character of the case, the accused 
“woman in. this appeal makes a number of 
‘complaints against the charge of the’ learn- 
ed Judge. I think that a large part of 
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the charge, if I.miay say so, is very?. well: 


which.it seems*to me ‘that we cannot ‘pos-- 
sibly ‘support. I have .already- narrated: 


that in the ‘evening of the 22nd the Sub-' 
Tnspector having held his inquest and ,hav-. 


ing seen quite a number of witnesses’ 
recorded that nobody whom he'-had: seen- 
could give him any notion as tothe cause 
of the murder and that everybody profes- 
sed that it was some unknown person: 
Now the -main plank ‘of, the prosecution 


-evidence in this trial is that’ on the morn- 


ing of that day Rajeswari had uttered 
various expressions, some of which are 
entirely ambigdous and not necessarily 
expressions of guilt atail, but that-among 
other things she actually said, “Look at the 
blood on my hands. I have cut her.” -It 
was therefore very important indeed for 
the defence to get before the jury the fact 
that although according tothe prosecution 
this woman had used language of -that 
kind in the morning in the: presence of 
a number of neighbours including some 
of tha persons most interested the Sub- 
Inspector in the eveaing was not informed of 
any such confession, all the people whom-he 
had examined professing to have no khow- 
ledge at all as to the parson who-did the 
murder and attributing it to some’ :un- 
known perzon. Now the defence ‘do not 
appear to have seen the importance of this 
as early as they might have done. On 
May 21, before the Sub-Inspector went 
into, the box this matter was clearly in the 
mind of the defence and they put.in a 
petition according to which they wanted 
the learned Judge-to give them a copy 
of this inquest report and wanted that 
cervain witnesses speaking to the confession 
by the accased onthe morning. of January 
22, should be crosstexamined-upon‘it. 

The learned Judge following as he 
thoaght a decision: of this cjurt -in the case 
ot Emperor v. Karimuddi Sheikh (1), refus- 
ed to allow that inquest report to. be 
used by the defence to’ throw doubt upon 
the evidence of confession given by the 
prosecution. In my judgment there is no 


foundation whatsoever for-.such a ruling 
- and it would be very remarkable 


indeed 


if so obvious a ‘test of ‘the. evidence of 


, the prosecution witnesses was not to. be 
“available to the defence. 
to methat the inquest report, comes under 
8, 161; Criminal Procedure: Code, ‘but in 


It is not evident 


(1) 139 Ind, Cas 245; AIR 1932° Gal. 375¢(1932) 
Or, Cas. 318; 33-Cr. L J 725;'36 CW N 106; Ind, 
Rul. (1932) Gal. 592 S ia 


ir 


done, but there is oné portion of the charge” 
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any view in this case it did not matter. . 
What the Sub-Inspector says is that 
neither A nor B nor C nor D nor any one. 
of the people whom he examined includ- 
ing those who signed the inquest report 
had any knowledge as to who committed 
the murder. Therefore it is not a question 
ofa joint statement as distinct from a 
separate statement. All these people should 
have been cross-examined as to how it 
came about if what they: say is true that 
the Sub- Inspector did not hear anything 
that morning though one of the witnesses 
was a witness before the Sub-Inspector 
and signed the inquest report. To take 
away i “from the defence the right to make 


the. most of that point before the jury, 


was: to’ reduce this trial almostto a farce: 
Imay say for myself that as a juryman 
on the basis of this fact alone I have 
very little doubtindeed that ths ‘evidence 
of confession ‘in this case is entirely false. 
Now it isnot necessary to examine the 
validity of some of the other criticisms 
which Mr. Basu has made about the charge 
of the learned Judge. It seems to me 
that the fact that this inquest report ac- 
cording tothe ruling of thelearned Judge 


himself was not to be considered by the, 


jury by way of casting doubt upon the 
evidence of confession makes it quite im- 
possible to, 


he has disallowed the defence from using 


the inquest report in this manner because ` 
That in my judg- 


it, is a joint statement. 
ment is 
take; 
‘Now the charge of murder is a very 
serious charge and even although this 


“entirely a fallacious view to 
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sustain the verdict given by | 
the jury. The learned Judge says that , 


` to.do with. the charge of abetinent. - 


woman has been tried twice it is a very. 


serious matter which we have to consider, 


viz., whether she ought to be tried for a. 


thirdtinie, The basic ka in the circum- 
stances of this case ` that, 
there was a case of a een ` character 
and a -certain degree ofstrengthon the 
charge of murder, she has been acquitted 
by the jury of’ that charge’ and I think, 
very properly acquitted, of that charge, At 
the-end of. the charge the learned Judge. 
introduced: the question of abetment of mur- 
der. He says. that: 


whereas . 


“The learned Public Prosecutor argues that. èyen- 


if you come toa finding of not guilty as regards “the. 


murder you should still consider. whether she “is 


No.4 Gopi Krishna Roy’ before the Committing . Ma- 
gistrate, “was that, this Woman _ Rajeswari, said at 


the ‘time’ of her confession I haye opened, the lock.) 4 


“He goes'on to ~point dut “that” “this” wite” 
147—127 & 128 


-Lilabati, 
-extremely doubtful. 


' it possible ‘that if this woman is proper) 
not guilty ofabetment™for the evidence of*P.. W. p proper y 
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ness states thathe does not remember if 


he said so before the Committing Magistrates 


Then the the learned Judge goes on “to put 

a further argument of the Public Prosecu- 
tor that if the woman Rajeswari was in 

the. house of Lilabati, she must have 

opened the door no matter who the assailant- 
was and Rajeswari therefore was an abet- 

tor. It is a little difficult to see why if 

the confession that she backed Lilabati is 

not reliable the remark “1 have opened 
the lock” should be relied upon to convict 
her of abetment. At any rate there is not 
such evidence worthy of consideration. in 

this trial and as to the suggestion that if 
the woman was there she must have let 
the assailant. in, I can only say: that it 
does not .appear that there. is very much 
in that and that in any event to let the 
assailant in’ is’ not necessary to let; him 

in with the knowledge that he would 
murder Lilabati. I regard the charge of 
abetment- in this case as entirely unsup- 
ported. I cannot imagine why a separate 
charge of abetment was ever framed and 
what has happened in this case is that 
the jury have acquitted the woman on the 
chiargeof murder but have found her. guilty 
of the charge of abetment of murder. It 
seems tome quitewrong that this. woman 
should ever be tried on this charge be- 
cause , the prosecution hásńo statable case. 

It. is, not , known to this day what case of 
abetment ‘could be run against this wo- 
man. There are three ‘kinds -of abetment 
according to’law. I do not think that. 
blood’ on the woman's sari has anything 
The: 
charge of abetment is certainly not a charge . 
on which it-is reasonable. to have. this wo-’ 
man remanded for retrial, As regards the 
charge of murder she has been acquitted 
of: that charge and in my judgment there 
is no reliable évidence against her except, , 
the fact that a knife hanging i in her house 
was found to ,be marked with some stain 
of human blood, I put aside the evidence ` 
of confession as ‘almost palpably untrue.’ 
The evidence of. the man who says that. 
he heard her say something. at,3 O'clock 
in, the morning is, „extremely suspicious to 

my mindand even the évidence that this. 
woman was at that night sleeping with 

if you take: it as, a whole, is 
I cannot myself, think 


tried she would again be convicted, ofthe 
charge, ‘of murder, of which - the. jury in the, 
present case have. already’ acquitted : her - 
notwithstanding the summing up which 
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did not allow the jury totake into consi- 
deration a point whichisa. very strong 
point in favour of the defence. In these 
circumstances jt seems to me that the 
proper course is to allow the appeal and 
to direct thatthe women Rajeswari Devi 
“be acquitted and released. It is not ne- 
cessaly in the interests of justice or proper 
that she should be retried. 

Costello, J.— I agree. 
Ny ; Appeal allowed. 


tn tsar 


BOMBAY HIGH COURT 
Criminal Application for Revision -No. 246 
of 1933 
August 31, 1933 
BROOMFIELD AND DIVATIA, JJ. 
EMPEROR—PRossovror 


versus : 
KESHAV VASUDE KORTIKAR— 
ACCUSED _ 

Criminal Procedure Code (Act .V of 1898), 8. 497 
(2), (@-Bail—Interlecutory stage bail, when to be 
granted— Discretion of court in granting bail— 
> Penal Ccde (Act XLV of 1860), 8. 409. 

` Bectien 467 (4), C 
not require that bail should be grantod unless to 
Sessions Judge has evidence before him which 
will practically justify a conviction, The 
accused is not to be released if there appeais reagona- 
ble grounds for believing that he has been guilty of 
an offence of the specified kind; but if the application 
for bail is made in an initial stage of the trial 
the Magistrate may expect the prosecution to satisfy 
him that it is a genuine case and that they will be 
able to produce good prima facie evidence in 
support ef the charge, but he cannot expect at that 
stage to have evidence establishing the guilt of the 
accused beyond reasonable doubt Under s. 497 (5) 
thé Sessions Judge bas a discretion in the matter 
of granting bail, Having regard to 8.498, the power 
of the Sesbions Judge, like the power of the High 
Court, is unlimited and not fettered, asthe dieere- 
tion of the Magistrate is, by the provisions of 
sub-s. (1) of e. 497; except of course in this sense 
that the Sessions -'udge like the High Court will 
naturally not grant bail in a case which ccmes 
under the clause in question unless there are some 
good grounds for doing so. Insuch a casé there 
ought to be special circumstances to justify the 
grant of bail; and the Court neednot be as strict 
in the case of an offence under s 409, Penal Code, even 
though it happens to be made puniebable with 
transportation jor life, as it should be in the case 
of offences like murder, 

Or. K. against an order passed by 
Additional Sessions Judge of Sholapur,tre- 
versing an order paesed by the First Class, 
Magistrate at Sholapur. _ i 

-Mr. G. N. Thakor, with him Mr. P. B. 
Gajendragadkar, for ihe Petitioners, 

Mr. Be G. kao, Actg. Government Pleader, 
for the Crown. bees i 

Judgment.—This is an application 
for bail. The applicants are three persons 
who are alleged to be concerned in the 
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embezzlement of moneys belonging to 
minors’ estate in the Sholapur District. 
The inquiry into the alleged defalcations 
began in February 1933. These applicants 
were arrested in May 1933. On May 20, 
the Magistrate released them on bail. But 
an application was then made to the Ses- 
sions Court under sub-s. (5) of s. 497 and 
the Additional Sessions Judge of Sholapur 
on July 28 ordered that they should bere- 


arrested and committed to custody. 
Since then they have remained’ in 
custody. 


While the proceedings were going on in. 
the lower Court no charge sheet had been 
submitted. It is said to have been sub- 
mitted on August 5 and it appears from 
it that the accused are charged “with 
offences under s. 120 B read with s. 409 of 
the Indian Penal Code and s. 120 Bread 
with s. 477 A of the Indian Penal Code 
But the sanction of Government is said to 
have been given in respect of the offence 
under s. 120B read with s. 477 A and not 
in respect of the offence under s. 120 B 
read with s. 409. If that isso, then the 
applicants would be entitled to bail almost 
as a matter of course because it is only | 
the offence under s. 409 which is. an. 
offence punishable with transportation for 
life, and, therefore, comes within the terms 
of sub-s. (1) of s. 497, which provides that 
an accused person shall not be released 
on bail if there appear reasonable - grounds 
for believing that he has been guilty of 
an offence punishable with death or trans- 
portation for life. Apart from that matter 
however, as to which there may be a 
mistake in the charge sheet, we are’ of 
opinion that the applicants ought to.be 
released on bail. We are not very greatly 
concerned now with the proceedings in 
the lower Courts. The trial Magistrate 
admitted the accused to bail because he 
thought that there was no sufficient 
material produced before him to enable 
him to hold that the accused were guilty 
of the alleged offences beyond reasonable 
doubt, and the language which he has 
used in his order rather suggests that he 
thought bail should be given unless he 
had evidence before „im which would 
practically justify a conviction. That of 
course would be rather absurd at an 
interlocutory stage. We think the Ad- 
ditional Sessions Judge was quite right in 
pointing out that s. 497 (1) does not 
require as much asthat. The accused is 
not to be released if there appear reason- 
able grounds for believing that he has 
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been guilty of an offence of the specified 
kind ; butifthe application for bail is made 
in an initial stage of the trial (in this case 
the charge sheet had not been sent in) the 
Magistrate may expect the prosecution to 
satisfy himthatit is a genuine case as 
that they will be able to produce good 
prima facie evidence in support of the 
charge, but he cannot expect at that stage 
tohave evidence establishing the guilt of 
the accused beyond reasonable doubt: The 
Additional Sessions Judge, however, has. 
himself gone wrong because he appears to 
have consideied that he himself had no 
discretion in the matter. 


him to. consider on the question of granting 
‘bail ¿s extraneous to the inquiry, and 
-having found that there were reasonable 
grounds to believe that the accused had 
committed the offence he held that he was 
bound to grant the application and order 
the arrest of the accused. In our opinion 
he has approached the ‘matter from a 
wrong point of view. -He was not hear- 
ing an .appeal from ihe order of the 
Magistrate. Under: subs. (5) of 5. 497 he 
has‘a discretion. Having regard tos. 498, 


it is) clear that- the power .of the Ses- 


sions Judge, like the power of the High 
Court, is unlimited and not fettered, as the 
discretion of the Magistrate is, by the 
provisions of sub-s. (1) of s. 497; except 
of course in this sense that the Sessions 
Judge like the High Court will naturally 
not grant bail in a case which ‘comes 
under the clause in question unless there 
are some good grounds for doing so. In 
fact one might go further and say.-that 
there ought to be very special circum- 
stances to.justify the grant of bail in a 
case of that kind, although I do not con- 
sider that the coart need be ag strict in 
the case ofan offence under s. 409, even 
though it happens to be made punishable 
with transportation for life, as ib 
should be in the case of offences like 
murder. 

We are of opinion that there are here very 
special circumstances which make it just 
and proper that the accused should be 
enlarged on bail. As I have mentioned, 
the inquiry has been going on since 
February and the accused were arrested 
in May and have been. in custody since 
the end of July. The charge sheet shows 
that there are no less than. 170 witnesses 
already named. . The defalcations which 
are the subject of the.case are alleged 
to have. taken place between. the years’ 
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He has ruled “ 
out ‘various matters which it was open to: 
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1926 and 1931 and practically all ‘the 
records of the District Court in..Sholapur 
have been burnt. That fact will necessarily 
cause great difficulty to the prosecution 
in presenting their case and no less diffi- 
culty, one may imagine, to the defence in 
preparing theirs. It is quite obvious that 
the trial must be a very protracted one 
and if the accused: are not enlarged on 
bail they.will have undergone a very long 
term of imprisonment, whatever the result 
of the case may be. It appears that the 


-investigation is now complete. -We see no 


reason to suppose that there is any danger 
of the evidence for the prosecution: being 
tampered with. The Additional Sessions 
Judge himself held that there was nothing 
in that point. One of the applicants, 


-accused No, 1, is a man of fifty-five years 


of age and having been a Deputy Nazir 
may perhaps be regarded as a man 
whose position affords some guarantee that 
he will not either abscond or obstruct’ the 
prosecution. in any way. “The. principal 


ground for the grant of bail, however, is 


the certainty that it must be a: very pro- 
tracted and complicated case. That” in 
itself we consider would. under the ‘circim- 
stances justify..the relesse of the applicants 
on the very substantial bail which‘ was 
required from them by the trial Magistrate. 
We direct, therefore, that the appli- 
cents ‘be admitted to bail on the same 
terms as before. : 
N. Order for bail made. 


OUDH CHIEF COURT 
Second Civil Appeal No. 271 of 1932 
November 18, 1933 : 
Wazig Hasan, Ò. J., AND Raza, d. 
MAULA BAKHSH -DEFENDANT — 
i APPELLANT 
i versus A ar, : 
SPECIAL MANAGER, COURT or WARDS 
BALRAMPUR —PLAINtTIFF AND OTHERS 
| —DEFENDANTS — RESPONDENTS 
Merger — Proprietary and under-proprietary tenures 
separately entered—Merger, how “to be proved— 
Pleadings—Appeal—Plaintiff, if can change his 
ground in first appeal--Malkana, meaning of. 

Where the under-proprietary tenure has been 
entered in the Revenue papers separately from the 
proprietary tenure and these entries are maintained 
successively when one person was succeeded in 
possession by anotheras regards this tenure, the 
doctrine of merger will apply only on. proof that 
such a coalescene of right was meant to be accom- 
plished as to extinguish that separation of title 
which the records contain Dulhin | Lachhanbati 
Kumari-v. Bodh Nath: Tewari (2), relied on, i 
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_ It is not open to the plaintiff to change his ground 
in the court of frst appeal and his case must .be 
„adjudged on proof of the title which he originally 
-pleaded as the ground of his claim for the recovery 


of the possession of the land in suit.- 


The term ‘malkana’ is as much 
describe proprietary interest 
interest. 


B.O. A. against an order of the First 
Sub-Judge, Bahraich, dated July 30, 1932. 
. Messrs. Haidar Husain and B. P. Misra, 
‘for the Appellant. . Oe ad < 
_ Mr. G. H. Thomas, for the Respondents. 
_, Judgment.—This is the defendant’s 
.appeal from the decree of the first Subor- 
.dinate Judge of Bahraich .dated July 30, 
-4932, reversing the decree of the Munsif of 
. the same place,dated February 29, 1932. 

The land in suit measuring 10 acres 

72 decimals is situate in the village of 
.Jarwal, Mohal Ambhapur. Mohal Ambha- 
pur Jarwal lies within the estate of Ambha- 
pur in the District of Bahraich. The land 
was held by Faqir Bakhsh and others in 
under-proprietary tenure, the su perior 
proprietor of which was the talugdar of 
Amphapur. r . x 

` _. ‘The name of, Wazir Ali was regislered in 
„Lists I and IL of the lists prescribed by 8.8 
of Act I of 1859, though Wazit Ali had 
died ,in the year 1863. That fact is, how- 
ever, immaterial and it must be-taken that 
Wazir Ali was the talugdar of Ambhapur. 
Wazir Ali hadia son Hashmat Ali who died 
issueless in1882. It was held by this Court 
in the case of Ejaz Ali Kidwai v. -“pecial 
Manager, Court of Wards, . Balrampur 
Estate (1), that on the death of Wazir Ali 
the title to the estate of Ambhapur vested 
in his son Hashmat Ali, and, on the death 
of Hashmat Ali, in Samsam Ali, who was a 
brother of Wazir Ali and when Samsam Ali 
died in 1901, the estate came to be vested 
in his only son Asghar Ali. Asghar Ali died 
in the year 1915 and was succeeded in the 
title to the estate by his eldest son Iqbal 
Ali. Wazir Ali had an uncle Salar Bakhsh 
whose son was Newazish Ali. Newazish 
Ali died in 1892, He had a son Muzaffar 


appropriate to 
as under-proprietary 


„On March 19, 1874, Faqir Bakhsh and 
his co-sharers sold their under-proprietary 
interest in the land in suit to Sheikh 
Newazish Ali and Sheikh Samsam Ali. 
In 1912 Asghar Ali and Muzaffar Ali 
granted a patta of the land in suit and of 
other lands in favour-of Badri Prasad and 
others for a period of sixteen years (Ex. 41). 
In: 1914 Asghar Ali and Muzaffar Ali and 


(1) 130 Ind. Cas. 65; 6 Luck. 106: 70 WN gag. 
AIR 4930 Oudh 510; Ind, Rul, (1931) Oudh 113, ` 
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‘again in 1915 Iqbal Ali and Muzaffar Ali 


jointly mortgaged the whole of the estate of 
Ambbapur in favour of the plaintif of this 
suit, that is the Maharaja of Balrampur, 
On September 19, 1919, a preliminary 
decree for foreclosure was made on the 
basis of the mortgages stated above in 
The decree was 
made final on February 20; 1922, and 
eventually about the end of March of the 
same year ihe Maharaja entered into the 
proprietary possession of the estate of 
Ambhapur. On November 10, 1925, Iqbal 
Ali mortgaged the under-proprietary tenure 
in suit in favour of Maula Bakhsh defend- 
ant No. 1. Maula. Bekhsh is the ‘chief 
contesting defendant in this litigation. 
Again in the year 19-0-21 Iqbal Ali and 
Muzaffar Ali made another lease of the land 
in suit in favour of one Jagannath Prasad. 
(Ex. 34), — E . 

In the suit out of which this appeal 
arises, the plaintiff claims actual possession 
of the land in question on the ground, -as 
stated in the plaint, that the under-pro- 
prietary interest in this land came to be 
merged in the proprietary interest when in 
the year 1874 the under-proprietors sold 
their interest to Newazish Ali and ‘Samsam 
Ali. The court of first instance held ihat 
there was no such merger, but on appeal, 
the learned Subordinate Judge of Buhraich 
has decreed the suit of the plaintiff on an 
entirely new ground. The learned Judge 
states in the judgment under appeal :— 

“The position taken up in this court by the 
plaintiff is that the merger did not take place in 
1874 as alleged in the plaint but that it took place 
in 1892 on the death of Newazish Ali when Samsam 
Ali succeeded to the latter as proprietor.” 

We are of opinion that it was not open to 
the plaintiff to change his ground in the 
court of first appeal and his case must be 
adjudged on proof of the title which he 
originally pleaded as the ground of his 
claim for the recovery of the possession of 
the land in suit, | 

We are further of opinion that the learned 
Subordinate Judge has erred in holding 
that merger of the under-proprietary inter- 
est in the land in suit did take place in the 
year 1892, We have already stated that 
the title to the taluqdari estate had come 
to be vested in Samsam Ali in the year 
1882 on the death of his nephew Hashmat 
Ali. Newazish Ali’s possession of the estate 
was not by virtue of any right in himself. 
On those facts itis impossible to hold that 
any merger took place in the year 1892: 
Samsam Ali did not and could not inherit 
the interest of Newazish Ali which the latter 
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had acquired in half of the -under-pro- 
prietary tenure under the sale deed of 1874. 
In the revenue papers, as observed by the 
learned Subordinate Judge, the under-pro- 
prietary tenure has been entered separately 
from the proprietary tenure and these 
entries were maintained successively when 
one person was succeeded in possession by 
another as regards this tenure. 

A point relied-upon by the learned Sub- 
ordinate Judge in favour of his opinion is 
that in the patta of 1912 (Ex. 41) the land 
in suit is described as malkana and ‘not as 
matahetdari. In our opinion this is an 
erroneous construction which the -learned 
Subordinate Judge has placed upon.the use 
of the word malkana in the patta of 1912. 
That term is as much appropriate to describe 
proprietary interest as under-proprietary 
interest. In considering the patta of 1912 
the learned Subordinate Judge clearly 
omitted to give effect to the’ circumstance 
that the patta was granted not by Asghar 
Ali alone who was admittedly the rightful 
taluqdar of the estate of Ambhapur in that 
year but his co-lessor was Muzafiar Ali also 
on whom, as we have seen, the interest which 
Newazish Ali held in the tenure in suit 
must have devolved by right of inheritance, 
This circumstance is further emphasised by 
the execution of the lease of. 1920 21 both by 
Iqbal Ali and Muzaffar. Ali, It may be 
mentioned that in this lease the land in 
suit is described as under proprietary 
tenure. j 

In Dulhin Lachhanbati Kumari v. Bolh 
Nath Tewari (2), their Lordships of ihe 
Judicial Committee say :— 

“ Merger is not a thing which occurs ipso jure 
upon the acquisition of what, for the sake of a just 
generalisation, may be called the superior with the 
inferior right ............. sd short, the question 
to be settled in the application of the doctrine is, 
was such a coalescence of right meant to be accomplish- 
ed as to extinguish that separation of title which the 
records contain.” 

We are of opinion that on the admitted 
facts of the case and the facts found by the 
lower Appellate Court it is impossible to 
hold that any coalescence of right took 
place inthe year 1892 when Samsam Ali 
entered into actual possession of the estate 
of Ambhapur though he had acquired the 
title at law to the same estate immediately 
onthe death of Hashmat Ali in the year 
1882 as stated before. 

We accordingly allow this appeal, set 


(2) 66 Ind. Cas 551:48 1A 485; (1922) MW N 
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aside the decree of thè court below and 
restore the decree of the court’ of- first 
instance with costs in all courts. _- 

N. Appeal allowed. . 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 228 of 1933 
November 13, 1933 
' BHIDE, J. 
SUKH DAYAL—DEFENDANT— APPELLANT 
5 VETSUS 
SUKHA NAND AND OTHERS— PLAINTIFES— 
| “ RESPONDENTS f 

Civil Procedure Code-(Act V of 1908), ss, 105, 
151—Order under s. 151, technically open to objec- 
tion—When can be challenged in appeal—Upholding 
of the order,on .merits—Effect of—Contract Act 
(IX of 1872), 3. “257—Partners bound to render. 
accounis—Some accounts kept by defendant—-Proper 
person to give information about them À 

On a suit for dissolution of a partnership and: 
rendition cf accounts being filed, the Subordinate 
Judge came to the conclusion that the suit should. 
not have been for accounts but for adefinite sum’ 
inasmuch as the account books werein the posses- 
sion of the plaintiffs and ordered the plaint to be; 
amended. On the date on which the amended. 
plaint was to be filed, the plaintifs applied under 
s 15}, Civil Procedure Code, for cancellation of the 
order for amendment. This application was rejected. 
The plaintiffs again applied for cancellation of the. 
order to the successor of the Judge who passed the 
order. This was granted and a preliminary decree 
for renditicn of accounts was passed The defend- 
ants appealed. The District Judge ag'eed that the 
subordinate Judge had no jurisdiction to upset the: 
order of his predecessor, but that the order having 
been passed under s 15!, no appeal lay, and he, 
upneld the preliminary decree ou the merits : 

eld, that even ifthe order passed under s 15], 
Civil Procedure Céde[was technically of en to objection, 
the District Judge was not bound to set it aside in, 
appeal; that the order could only be challenged in 
appeal unders i05 ifit affected the decision of the 
case on merits and that having upheld the order ap-~ 
pealed against on the merits, the District Judge did 
not commit any error of law. 

Partners are bound to render accounts to each 
other according to 8.257 0f the Contract Act and 
whea some of the accounts are kept by the défend- 
ant, prima facie he would be tha proper person to. 
explain and give full information about them, 


S. C. A. from the decree of the District 
Judge, Lyallpur, dated November 21, 
1932, affirming that of the Subordina‘e 
Judge Fourth Class, Jaranwala, dated . 
June 18, 1932. 

Mr. M. L. Batra, for the Appellant. 

Mr. Durga Das, for the Respondents. 
Judgment.—This second appeal arises 
out of a ‘suit for dissolution of a partner- | 
ship and rendition of accounts. The de- 
fendant denied that he was a partner, but 
the courts below have found that he was 
and this finding is not challenged. After 
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deciding that the defendant was a partner, 
Mr. Y. L. Taneja, Subordinate Judge, who 


was dealing with the case came to the con- ` 


clusion that the suit should not have been 
for accounts but for a definite sum inas- 
much as the account books were in the 
possession of the plaintiffs. He, therefore, 
ordered the plaint to be amended accord- 
ingly. The amended plaint was to be filed 
by April 20, 1932. Onthe later (?) date, the 
plaintiffs put in an application under s. 151, 
Oivil Procedure Code, for cancellation of the 
order for amendment. This application 
was, however, rejected on May 3, 1932 and 
the plaintiffs were again ordered to put in 
the amended plaint by May 11, 1932. The 
plaintifis did not amend the plaint and 
filed a petition for revision in this Court, 
but that petition was dismissed. In the 
meantime, Mr. Taneja, was transferred 
and then the case came up before his 
successor Mr. Zaheer. The plaintiffs again 
applied for cancellation of the order as 
regards the amendment of the plaint. This 
application was granted by Mr. Zaheer 
and a preliminary decree for rendition of 
accounts was passed. From this decision 
the . defendant appealed to the -District 


ese de 


trict Judge was wrong in upholding the 
preliminary decree passed by Mr. Zaheer 
when he clearly found that the order passed 
by him on June 9, 1932, cancelling his pre- 
decessor’s order dated May 3, 1932, as 
regards the amendment of the plaint was 
without jurisdiction. But even if the order 
passed under s. 151, Civil Procedure Code 
was technically open to objection, I do not 
think the learned District Judge was bound 
to set it aside in appeal. The order could 
only be challenged in appeal under s, 105 
Civil Procedure Code, if it affected the 
decision of the case on merits. But the 
learned ‘District Judge has upheld the order 
of Mr.’ Zaheer on merits and hence I do 
not think he, has committed any error of 
law. It may be mentioned here that a 
petition for revision of the order passed 
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under s. 151, was made to this Court, but 
was dismissed. 

The learned Counsel for the appellant 
next urged that the defendant could not 
be called to render any account as the 
account books were in the possession of the 
plaintiff. There seems to be force in this 
contention. Partners are bound to render 
accounts to each other according to s. 257 
of the Indian Contract Act. Some of the 
accounts were, moreover, admittedly kept 
by the defendant and prima facie he would 
be the proper person to explain and give. 
fullinformation about them. In my opinion 
there was nothing illegalin the preliminary 
decree passed by the learned Subordinate: 
Judge. 

I dismiss this appeal with cos‘s. : 

N. Appeal dismissed. 


RANGOON HIGH COURT 
Civil Regular No. 555 of 1932. 
July 10, 1933 
LEaca, J. 
SONIRAM | RAMESHUR—PLAINTIFF 
: VETSUS 
MARY PINTO DEFENDANT 
Crown debts—Priority over unsecured creditors— 
Payment out of funds, im court—Formal attackment, 
if necessary. z 
“The Secretary of State for India in Council re- 
presenting the Orown ia entitled to priority in pay- 
ment over unsecured creditors and where there are | 
funds in court ont of which payment can be made 
the court can order payment without prior attach- 
ment. Notica „of any such application must be 
given to interested parties : 
Mr. Masani, for the Plaintiff. 
Mr. Robertson, for the Defendant. 
- Mr. A. Eggar, Government Advocate, 
for the Crown. i 
Judgment. —This suit was filed on 
October 11, .1932,. to recover a sum of 
Rs. 16,918-10-0 due on a mortgage. A 
receiver was subsequently appointed to 
take cnarge of the mortgaged premises 
and to collect the rents therefrom. The 
defendant is indebted to the Orown to the 
extent of Rs. 29-5-0 due under the Indian 
Income-tax Act. As the result of the col- 
lection of rents of the mortgaged premises ` 
the receiver has in hand moneys sufficient 
topay the amount .of income-tax due by 
the defendant. In these circumstances the 
Commissioner of Income-tax has applied 
for an order directing the receiver to pay 
to him this sum of Rs. 29-5-0. The Com- 
missioner of Income-tax claims that the 
Crown is entitled to a first charge on the 
rents which the receiver has collected, Mr: 
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Masani for the plaintiff and Mr. Robertson 
for the defendant have no objection to the 
application being granted, but the learned 
Government Advocate asks for a ruling on 
the question of the Crown's right to priority 
and alsofor a ruling on the further ques- 
tion whether the court can order payment 
on an application of the nature of the one 
before me, 

The Crown has by common law a right 
to priority. In Rew v. Curtis (1) Parker, 
C. B., said: 

“By the common law the King has a prerogative 
of preference in payment to all his subjects, and 
to be first satisfied; the reason of it is given in 
Sir William Herbert's case, 8 Rep, 12 b, Quia thesaurus 
Regis est pacis vinculum at bellorm nervi, 

This preference which the King had by the 
common law, was the foundation of Magna Charta, 
18, which was only declaratory of the common 
aw. 

This right to priority has received reco- 
gnition in India, as far as unsecured 
creditors are concerned, 

The leading case in India is Secretary 
of State v. Bombay Landing and Shipping 
Company Limited (2), where, after an 
exhaustive examination of the authorities 
by Westropp, J., the court held that a judg- 
ment debt due to the Crown wa3 entitled to 
the same precedence in execution as a like 
judgment debt in England, if there was 
no special legislative provision affecting 
that right in the particular case. It was 
pointed out that whatever rights the Crown 
had to any portion of the Indian revenue 
before 1858 it still had and that s. 2 of the 
statute of that year, 21 & 22 Vic., c. 105, 
vested in the Crown all the territorial and 
other. revenues of or arising in India, and 
directed that all of those revenues should 
be received not only for but in the name 
of Her Majesty. It may be observed that 
s. 131 of the Government of India Act pro- 
vides that nothing in the Act shall derogate 
from any right vested in His Majesty or any 
of the powers of the Secretary of State in 
relation to the Government of India, 

In the case of Ganpat Putaya v. Collector 
of Kanara (8) it was held that the Crown 
had the first claim to the proceeds of a pauper 
suit to the extent of the amount of the 
coutt-fee that would have been payable at 
the institution of the suit had the plaintiff 
not been a pauper. Section 309 of the 
Civil Procedure Code of 1859 (which provid- 
ed that in a pauper suit the court-fees 
should be recoverable by Government from 
any party ordered by the decree to pay 

ty (1150) Parker 95 at p.-100; 145 B R 724.3 : 

(2) 5 BHO R23. : ; 

(3)1 B7. 
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the same, in the same manner as the costs 
of a suit-were recoverable) did not preclude 
the Crown or its representative from-urging 
its prerogative. The plaintiff in that case 
obtained a decree against one Jivaji and 
in execution caused thedebt due by one 
Meghjı to Jivaji to be attached by pro- 
hibitory order. The attachment was placed 
when Jivaji's. suit against Meghji (which 
was brought in forma pauperis) was pend- 
ing. At the conclusion of the pauper suit 
in which Meghji was directed to pay. to 
Jivaji Rs. 209, the Collector intervened 
and applied to bave asum of Rs. 70-2-2 
paid to him, that being the amount which 
Jivaji would have had to pay as court- 
fees if:-he had not been allowed to sue 
as a pauper. The Collector's application 
having been granted and thissum paid 
to him the plaintiff Ganpat, brought this 
suit to recover the money, alleging that 
his attachment was prior to -the Collector's 


and that he had therefore a right to prior: 


satisfaction. The plaintiff contended that 


s. 309 of the Code of 1859 expressly en-- 


acted that the value of the court-fees was 
to be recovered in the same manner as 


costs would be recovered in ordinary cases. - 


No precedence was given to the Crown 


which was, therefore, in the same position- 


as any other. judgment-creditor. This 
argument was.rejecied. West, J , in de- 
livering the judgment of the Court ‘said: 
“The decision -,of this case turns 
construction of s. 30) of the Code of Oi:vil Pro- 
cedure its direction that the amount of fees 
which would hare been paid by the pauper plaintiff 
shall, on decision of the suit, be recoverable by 
Government from any party ordered by the decree 
to pay the same ia the sane manner as costs of 
suit are recoverable, does not preclude -the Crown 


or its representative from urging its prerogative ' 


and insisting upon its right to precedence, The 
circumstance of its being placed in the position 
of judgment-creditor does not reduce its right of 
necessity to those of a private judgment-creditor 
in case of a contest as to prior satisfaction but 
of moneys realized in execution. 
rule that prerogative ani the advantages it affords 
cannot be taken away except by the consent of 
the Orown embodied in a Statute. This rule of 
interpretation is well established, and. appliès not 
only to the’ Statujes passed -by the British, but 
also to the Acts ofthe Indian Legislature. framed 
with constant reférence to the rules recognized in 
England.” no 

The court ‘therefore, approved of -the 
Collector being paid oa the money due to 
the Crown on mere application.- This case 
was followed by the Allahabad High Court 
in Gulzari La., v. Collector of Bareilly 


(4;.In Ramdas v. 


(4) 1 A596; 2 Ind. Jur. 722. : : 
(5) 18 A 419; A W N 1898, 121,, . pma 
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“the same court held in a suit brought in 
forma pauperis in which the plaintiff was 
successful that it was not necessary for 
the Government to bring a separate suit 
to recover the court-fee, but that the 
same ‘might berealized from the property 
the subject of the suit by proceedings in 
execution. Here the decree directed that 
the ‘court-fee ‘should be a first charge on 
the property and should be recoverable 
from the defendant in the samemanner as 
costs of the suit. . are 
The lasest reported decision to which my 
attention has been drawn «is the case 
of Gayanoda Bala Dassee v. Butto Kristo 
Bairagee (6). The plaintiff obtained a dec- 


ree in a suit filed in forma pauperis. The 


decree directed that the property in: suit 
should be conveyed to the - plaintiff. The 
taxing officer was required to certify 
the amount of court-fees that would have 
been payable by the plaintiff had she not 


sued in forma pauperis and to tax the plain- 


tiffs other costs of suit. The decree fur- 
ther required the defendants to pay the 
amount of court-fees to be certified by 
the Government Solicitor, and directed that 
these should form a first charge on the 
property conveyed. Subsequently the plain- 
tiff attached other premises belonging to 
the defendants and obtained an order for 
sale. The sale proceeds were paid into 
court in accordance with the court's order. 
The plaintiff's attorney without notice to 
the Government Solicitor or the defendants 
made an application for payment to him 
of the amounts realized in execution from 
the defendants. Thereupon the Govern- 
ment Solicitor presented a petition ask- 
ing that the amount of court-fees certified 
as due and payable by the defendants to 
the Government Solicitor in terms of the 
decree be paid in the first instance and 
in precedence to all claims. It was held 
that the court-fees formed a Crown debt 
and under ordinary circumstances the 
principle would apply that the Crown would 
be entitled to precedence in payment of 
this debt over all creditors. Inthis case 
it was contended that the Crownin order 
to recover court-fees must proceed to en- 
force the charge on the subject-matter 
of the suit, and that as regards other 
properties of the judgment-debtor the Crown 
had only the right of a private judgment- 


creditor,and could only proceed to realise . 


its claim in the usual method by attach- 
ment and sale. Sale, J., before whom the 
case came, refused to accept this argu- 


(6) 330 1040; 10 O W N 857. 
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ment and. held that inasmuch as the Crown 
represented by the Government Solicitor 
was entitled to precedence over all creditors 
no necessity existed for attachment of the 
of the fund before claiming payment. Section 
411 of the Code of Civil Procedure of 1877' 
(which corresponds to Order III, Rule 10 
of the present Code) was an enabling 
section and though it indicated the manner 
in which the Crown might proceed to rea- 
lize ‘the debt it did not prejudice the Crown 
or its representative from urging its pre- 
rogative and insisting on its right to pre- 
cedence over all creditors. With this view, 
I respectfully agree. 

In the unreported case of C. R.M. A. 
Chettyar Firm v. Aung Ban Zaya Rice 
Mill Company Limited (Civil First Appeal 
No. 74 of 1928) a Bench of this. court, 
held thatthe receiver in a mortgage suil 
had been rightly directed to pay cut of 
moneys representing rents (not the subject 
of mortgage) the amount due to the Crown 
by way of income-tax before paying the 
mortgagee the amount due under his per- 
sonal decree. In this case an attachment 
had been issued by the Collector of Prome 
to the Judge of ihe District Court of 
Prome and had been sent by him to the 
bailiff as receiver for necessary action. 

Tt isnot necessary for me to consider, the 
question whether the Crown has aright to 
preference in paymentas against a secur- 
ed creditor as it does not arise cn the 
present application. With regard to un- 
secured creditors I hold that the Secretary 
of Statefor India in Council representing 
the Crown is entitled to priority in payment 
and that where there are funds in court 
out of which payment can be made the 
court can order payment without prior 
attachment. Of course notice of any such 
application must be given to interested 
parties. Inthis case the Advocates of the 
interested parties have appeared and. do 
not dispute that the amount claimed is 
due to the Crown. The application is accor- 
dingly granted: 

N: Application allowed. 


na aeaaea 


CALCUTTA HIGH COURT 
Civil Reference No. 2 of 1983 
May 18, 1933 
MALLIK AND Jaok, JJ. - 

In re NALINIKANTA PAL < 
Court Fees Act(VII of 1870), Sch. I, Art 12, as 
amended by Bengal Court Fees Amendment Act (X 
of 19221, s 8—Construction of—Original certificate 
with extension amounting to less than Rs, 1,000 
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~-Duty, if  payable—Further extension 
total above Rs, 1,000—Duty payable, rate of. 

Under Art. 12, Sch, I, Court Fees Act as amend- 
ed by s.8 Bengal Oourt Fees Amendment Act, 
1922, where the firat certificate together with sn 
extension is for. less than Rs 1,010 no duty is 
payable. But where an extended certificate: is 
applied for and the total amount exceeds Re. 1,000, 
duty becomes payable onthe total at 
2 per cent, on the original and 3 per 
respect of the extensions. 

Reference made by the First Munsif, 
Bajityur, dated January 26, 1933. 

Messrs. Saratchandra Basak and Nasim 
Ali, for the Reference. ` 

Messrs. Gopalehandra Das and Bhuban- 
mohan Shaha, for the Objector, 

Order.—The Munsif, first Court, Bhajit- 
pur, has referred4to.this Court fora con- 
struction of Art, 12, Sch. I, Court Fees Act 
-(VIT of - 1870, as amended by s. 8, Bengal 
Court’ Fees Amendment Act of 1922. The 
article is as follows: 


making 


cent. in 


Two per centum 
onsuch amount 
and three per 
centum on the 
amount ofany 
debt to which the 
certificate is ex- 
tended under 
s. 10 of the Act. 


When the am- 

-ount of any debt 
specified in the 
certificate under 
8.8o0f the Act 
exceeds one 
thousand rupees 
on such amount 
upto ten thou- 
sand rupees, 


12. Certificate 
under the Suc- 
cession Certifi- 
cate Act, 18F9, 
(now replaced 
by Succession 
(Act XXXIX 
of 1925). 


As the article originally stood, 2 per cent. 
was payableon the amount of certificates 
for less than Rs. 1,000 and the intention of 
the legislature was evidently to exempt 
small inheritances from stamp duty. 

However, as ihe article is now word- 
ed, where the original application is in res- 
pect of an amount less than Rs. 1,000 no 
duty is payable in respect of the certificate 
even though it is extended subsequently to 
any extent, nor is any .duty payable on 
the extended amounts. It is clear that 
this was never contemplated by the legis- 
lature and that. where the certificate is 
extended beyond Rs. 1,000, duty should 
become payable. In the particular case 
with which the court had to deal, the first 
application was. in respect of debts 
amounting to Rs. 853-9-6; subsequently, 
there was a further application in respect 
of debts amounting to Rs. 146-5-0. Up to 
this point the total being under Rs. 1,000 
no duty was payable. Subsequently howe 
ever an_ extended certificate in respect of 
debts amounting to Rs. 300 was applied for: 
The total amount now exceeds Rs. 1,000 
and, therefore, duty becomes payable on 
the total ab the rate of 2 percent, on the 
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original certificate and 3 per cent.in reg- 


pect of the extensions. Court-fees should be 
charged accordingly. i : 
Ne Reference accepted, 


ee 


| PATNA HIGH COURT 
Oriminal Revision Petition No. 450 
of 1933 
November 3, 1933 
JAMES, J. 
KESHO PRASAD SINGH (COMPLAINANT)— 
PETITIONER : 
versus 
NANDJI SINGH AND OTHERS 
AccusEo—OpposiIre Patry 

Penal Code (Act XLV of 1860), 3. 379—Conviction 
on charge of theft from a plot in a patti—A cquittal 
inappeal merely on ground of absence of evidence 
to show that the plot is in the particular patti— Error 
of law, if commitied—Acquittal, setting aside of. 

Where in a charge under s. 379, Penal Code for 
theft of a crop found to have been grown by R on 
land included in his patti of which he wag in pos 
session and the accused was convicted but Zoa 
appeal, the Appellate Court based his acquittal 
merely on the ground that there could be no con- 
viction when the evidence did not conclusively 
prove that the plot in question was in the patti of RO 

Held, that the Appellate Court committed an error 
of law in basing his acquittal merely on that ground 
and although there would be difficulty in determinin, 
exactly who was in possession of the land that fa 
a a excuse te See Court from” examining 

6 evidence onthe point and that t i 
bese sido p at the acquittal should 

r. R. P. from an order of the Deput 
Magistrate dated July 24, 1933, Sekal 
that ofthe Sub-Deputy Magistrate, Second 
Olass, Buxar, dated June 26, 1933, 

Messrs, Manohar, B. P. Sinha and Sambhu 
Parmeshwar Prasad, for the Petitioner. 

Messrs. S. P. Verma and K. Sahai for the 
Opposite Party. 

Judgment.—In this case Nandji Singh 
and seven other men were convicted by a 
Magistrate of Shahabad for an offence ` 
punishable under s. 379 of the Indian Pena]: 
Code, for theft of a -crop which was found 
to have been grown by Ram Swarup Singh 
on land included in his patti, of which he 
wasin possession. The land lies in Sheopur 
Diar, apparently subject to inundation 
and falling within the jurisdiction of the ` 
courts of Ballia, or Shahabad as the deep 
stream of the Ganges changes its course, 
There had been a partition of this area in 
the Baklia Collectorate in which pattis had 
been allotted to the complainant 9 Ram 
Swarup Singh and the accused N andji 
Ram Swarup had obtained demarcation of 
his patti under s. 29 of the United Pro. 
vinces Land Revenue Act; and according 
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to the findings of the trial Court the area 
on which the crop was cut lay on Ram- 
sarup’s side of the boundary then laid down, 
Nandji subsequently applied for demar- 
cation of his patti; but after the amin had 
laid down some stones, the Ballia Court 
held (?) that this matter was no longer 
within the jurisdiction of the Revenue 
Courts of the United Provinces and the 
stones were removed. There was thus no 
demarcation of Nandji’s patti; but as the 
trial Court pointed out, so far as the bound- 
ary between that patti and the patti of 
Ramsarup was concerned, the matter had 
been settled by the ‘earlier demarcation tto 
which Nandjithad been a party. However 
that may be, the principal question which 
the court had to determine in this case was 
whether the accused persons had dishonest- 
ly cut this crop knowing that it had been 
grown by Ram Swarup on land in his 
possession. The trial Court came to the 
conclusion that this had been proved and 
convicted the accused. The convicted per- 
sons appealed to the District Magistrate 
and the appeal was heard by a Deputy 
Magistrate exercising appellate powers 
under s,407 of the Criminal Procedure 
Code. The learned Magistrate pointed out 
that no boundary stones had ever been 
fixed at Nandji’s instance between his land 
and thatof Ram Swarup and that the maps 
which had been filed in the case could not 
in themselves show in which patti the 
land might ¿lie without proper survey and 
relaying of boundaries. “Without consider- 
ing the evidence of possession, he observed 
that since the evidence on the record did 
not conclusively prove that the 14 bighas 


plot was in the patti of Ramswarup and, 
not in the patti of Nandji the appellants 


before him were entitled to the benefit of 
the doubt. He accordingly acquitted the 
appellants.. The complainant has applied 
to this court for revision of the Appellate 
order. | 

Mr. Manohar Lal in support of the peti- 
tioner before this Court, argues, in the first 
place, that when the Appellate Court 
remarked that no stones were ever fixed 
at Nandji’s instance, he ought tto have 
taken into consideration the fact that 
between the land of Nandji and that of 
Ramswarup the demarcation had been com- 
pleted gt the instance of Ramswarup in the 
case to which Nandji was party. He 
also points out that the Appellate Court 
has not considered the question of who 
grew the crop which is the most important 
point in this “case, so that it cannot be 
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said that his judgment is a prope 
judgment disposing of the appeal. 
Mr. 5. Verma on behalf of the 


opposite party suggests that at -an early 
stage of the demarcation of Nandji’s 
patti, stones were placed in such a way as 
to extend Nandji’s area where [his bound- 
ary ran to that of Ramswarup Singh. 
That may or may not be so; the point has 
not been considered by the Appellate 
Court and it would not be- proper here to 
enter into details of evidence. I agree 
with Mr. §. P. Verma that there may be 
some difficulty in a case like this in deter- 
mining exactly by whom .- the crop was 
grown and exactly who was in possession 
of the land; but that fact does not excuse 
the Appellate Court from examining the 
evidence on the point.. The Appellate 
Court zhas certainly committed an error of 
lawin basing his acquittal merely on the 
ground that there can be no conviction when 
the evidence on the record does not conclu- 
sively prove that the plot in question is 
in the patti of Ramswarup, though the 
question of whether this land is in Ram 
Swarup’s patti may be of importance 
for determining the question of posses- 
sion and of who grew the crop. But 
since the Appellate Court has not con- 
sidered those questions at all, the order 
of acquittal of July 24, 1933, must be set 
aside. The appeal will accordingly be 
remanded for re-hearing by the District. 
Magistrate of Shahabad. 

N. Re-trial ordered. 


LAHORE HIGH COURT 
Second Civil Appeal No. 825 of 1933 
December 7, 1933. 

Batps, J. 
THARIA RAM—-DECREE-HOLDER-—— 
APPELLANT 


versus 
MAHLA RAM AND ofanas— 
JODGMENT-DEBTORS AND ANOTHER 


— RESPONDENTS 

Civil Procedure Code (Act V of 1908),0. XXXIV, 
r. 6—Mortgaged property ceasing to be available for 
benefit of third parties not through fault of mort- 
gagee— Personal decree, if can be passed, 

When the mortgaged property ceasesto be avail- 
able for the benefit of a mortgagee owing to the 
claim of third parties and not through any fault 
of the mortgagee himself, a personal decree can be 
passed under O, XXXIV, çr. 6 Civil Procedure 
Code, Babu Lal v. Raghunardan (1), dissented from, . 

[Case law discussed.] 


§.0.A.from the decree of the District 
Judge, Shahpur at Jhang, dated Feb- 
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ruary 16, 1933, reversingthatof the Sub- 
ordinate Judge, Fourth Class, Jhang, dated 
. February 22, 1932. .. 
- Mr. M. L. Puri, for the Appellant. 
Mr. Shamair Chand, for the Respondents. 
Judgment.—tThe sole point for decision 
in this second appeal is whether a personal 
decree can be passed under O. XXXIV, 
r.6Gof the Code of Civil Procedure when 
the mortgaged property has either not been 
sold‘or the salehas been set aside owing 
toathird party having been declared to 
be the owner of the property. The learned 
District Judge has held, in disagreement 
with the view of the trial Court, that in the 
present case as the mortgaged property had 
not been sold owing to a third party having 
been declared to be the owner thereof, no 
personal decree could be passed under 
©. XXXIV, r. 6, Civil Procedure Code. In 
arriving at this decision he has relied on 
a ruling of the Allahabad High Court re- 
ported as Babu Lal v. Raghunandhan (1) 138 
Ind. Cas.372. The view taken by the 
Allahabad High Court, however, appears 
to be in conflict with the view taken on the 
same point by the High Courts of Mad- 
ras, Calcutta, Bombay and Patna. Ithas 
been held by these High Courts that if 
the mortgaged property has ceased to be 
available for the benefit of the mortgagee, 
for instance, by loss of fire or the prop- 
erty having been declared to belong to 
third persons there is nc bar to a personal 
decree being passed under O. XXXIV, r. 6, 
Givil Procedure Code: Periasami Kone 
v. Muthia Chettiar (2), Adhar Chandra 
Naskar v. Swarnamoyi Desai (3) Hari 
Janardhan v. Krishnaji Balkrishna (4) 
and Samanta Gagarnath Mahapairi v. 
Lokenath Sukul, 61 Ind. Cas. 635 (5). Even 
the Allahabad High Court has held in 
Sahu Bisheshar Nath v. Chandu Lal (6) 
that a personal decree could under such 
circumstances be passed independently of 
the provisions of O. XXXIV, r. 6, Civil 
Procedure Code. The learned District 
Judge was apparently under the impres- 
sion thatno sale had taken place in this 
ease. Thisisnot correct. The sale had 
actually taken place and it was. subsequent- 


(1) 138 Ind Cas. 372; (1932) A L J 311; AIR 1932 
All, 475; Ind. Rul. (1932) All. 386. 

(2) 23 Ind Oas. 515; 38 M677; 15M L T 232. 

(3) 117 Ind, Oas. 530;A IR 1929 Oal. 121; 52 
O W N 1160. : - 


(4) 113 Ind. Cas. 515; AIR 1928 Bom, 323; 30. 


Bom. L R 724. : 

(5) 6l Ind. Cas 635; 6P L J 106; 2P L T 736. 

(6) 108 Ind. Cas. 459; 50 A 321; 25 A LJ 1912; A I 
Rises AJL 71. DE NA 
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ly that the sale had been set aside owing 
to a decree obtained bya third party. 
Consequently, even the requirements of. 
O. XXXIV, r. 6, may be said to have 
been technically fulfilled, as was held by 
the Allahabad High Court itself in Badal 
Singh v. Debi Saran Dhar (7) in similar 
circumstances. But apart from this it 
seems to me that the weight of authority 
isin favour of the view that when the 
mortgaged property ceases to be avail- 
able for the benefit of a mortgagee ‘owing 
tothe claim of third parties and not 
through any fault of the mortgagee him- 
self, a personal decree can be passed under 
O. XXXIV, 1.8, Civil Procedure Code. 

Following these authorities I, accept the 
appeal and setting aside the order of the 


-learned District Judge, remand the case to 


him for decision of the other points arising 
in the case. Stamp on appeal shall be re- 
funded: other costs will follow final 
decision. 
N, Appeal allowed, 
(7) 100 Ind, Cas. 775; 49 A 508;2) ALJ 485; AT 
R 1927 All. 395, 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Oriminal Revision Application No. 12 
of 1933 
March 29, 1933 
| Feerses, J.O., AND RUPOHAND, A. J.C, 
GHANSHAMDAS PURSUMAL— 
APPLICANT 
versus 
EMPEROR—Opposits Parry 
Criminal. Procedure Code (Act V of 1898), ss. 195, 
489, 476—Proceedings under s.476—By whom to be 
initiated—Procedure to be followed—Witneas correct- 
ing himself before leaving witness-box— Whether 
guilty of perjury—Deposition of witness to be read 
as a whole—Interference with unfinished proceedings, 
propriety of—Penal Code (Act XLV of 1860), 
8. 181 


The intention of the Criminal Procedure Code is 
that proceedings under 8. 476 should be initiated if 
possible by the Judge in whose presence the offence 
was committed. When a Oriminal Oourt is of opin- 
ion that itis expedient in the interests of justice 
that an enquiry should be made into certain 
offences, then such court may proceed in the manner 
indicated by the latter part of the section. The 
first question which the officer intending to act 
under s. 476 should put to himself is the ques- 
expedient in the interests of 
sl hae that an enquiry should be made. [p. 1021, 
col. 1. d 

It will rarely be in the interests of justice that 
a Judge should prefera charge which is not likely 
to succeed. jp. 1041, col, 2.] ; 

A witness may in good faith say what in fact is 
incorrect ;, but this will not expose him to the 
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penalty of perjury. A lie is more. than a mere 
untruth, It is untruth spoken with a deliberate 
intention to deceive. [p 1022, col. 1.1 

The deposition of a witness must be readas a 
whole and where a witness when -afforded an oppor- 
tunity of correcting himself has done so before 
leaving the witness-box, the Court’should decline to 
take criminal proceedings against him. In re 
Punda Nanji (1), relied on. [p. 1023, col. 1.] 

Except in exceptional cases, the High Court will 
pat oe with unfinished proceedings, [p. 1021, 
col. ’ 4 4 
Mr. Dharamdas Mulchand, for the Appli- 
cant. | 

Mr. C. M. Lobo, for the Crown. 

Ferrers, J. C.—This is an application by 
which we are asked to call for and quash 
proceedings initiated under s. 476, Criminal 
Procedure Code. The name of the appli- 
cant is Seth Ghanshamdas. He is ason of 
a zamindar named Pursumal. This zamin- 
dar had akamdar who on the night of 
July 23, 1931, was brutally murdered, 
News of this crime was carried to the 
zamindar, who took the usual steps to set 
the Police in motion. The first information 
does not contain the name of the mur- 
derers. Seth Ghanshamdas did not know 
who had done the deed, but he was able 
to suggest the names of some eight persons 
who might have borne ill-will to the mur- 
dered man. The Police came to the spot, 
and as the result of their investigation it 
was discovered that the crime was the 
work of the last three men named in the 
list which Ghanshamdas had given. Evi- 
dence to this effect was collected and 
presented in the Court of the Resident 
Magistrate at TandoAdam. By the Magis- 
trate the case was committed to the 
Sessions Court at Hyderabad. The trial 
was held by Mr. Siraj-ul-Haq Hassanally 


who convicted the accused and sentenced: 


one of them to death and two others to 
transportation for life. In due course the 
sentences and the ensuing appeal came 
before this Court. After a full hearing the 
convictions and sentences were confirmed. 
Jaffer uthe convict sentenced to death 
then moved first the Local. Government 
and then the Government of India to 
exercise their prerogative of mercy. 

Both these applications were refused and 
a date was set forth for the execution of 
the sentence. At the last moment the 
applicant presented to the Sessions Court 
an application in which he asked that 
proceadings should be taken for perjury 
against the witnesses and that notice of 
this information should be given to the 
Government of Bombay so that execution 
might not proceed, The Sessions Judge 
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without giving notice to the Crown or 
hearing the Public Prosecutor acceded to 
this request. He wrote a letter to the 
Government of Bombay; and the result 
was that ihe sentence of death was com- 
muted. The proceedings under s. 476 were 
referred, in the first place, to the Judge 
who had conducted the trial. But before 
long a further application was made on 
behalf of Jaffer. He asked that the 
matter might be transferred from the file 
of the trial Judge to, the file of Mr. 
Gopaldas. This application was vehe- 
mently opposed, but it was nevertheless 
granted. It will appear therefore that on 
the application of Jaffer the learned Ses- 
sions Judge took two stepseach of which 
led to the gravest consequences. He wrote 
a letter in which he informed the Secre-. 
tary to Government in the Home Depart- 
ment of the application which had been. 
made to him. He was careful to add 
that: 

“It is not within my province to recommend or, 
suggest that the execution of tho sentence passed on 
the prisoner should be further dealyed.” 

But the implicit suggestion was obvious, 
Government had no choice, but to act. 
upon it. The sentence was converted to: 
one of transportation for life. The second 
step which the learned Judge took was 
this: proceedings upon this application 
began before the Judge who had tried 
the Sessions Case, This is the Judge be-' 
fore whom the perjury, if any, was com- 
mitted. The Judge had seen the wit- 
nesses and heard their words. He was in, 
& position to deal with the application in 
a summary way. But the application 
was taken out of his hands. It was trans- ' 
ferred to a Judge who knew nothing 
about it. Fora Judge who knew nothing 
to proceed in a summary way was impos- 
sible. Mr. Gopaldas went about the duties ` 
which were laid upon him with his usual 
care and patience. Witnesses were sum- ' 
moned. There were adjournments and 
incidental proceedings. Examinations and 
cross-examinations were held. A great 
deal of time and labour was expended and 
ultimately the Judge was transferred ` 
leaving his task unfinished. He had how- 
ever done a great deal. Four witnesses 
were charged with perjury. To the first 
of these four, two false statements were 
imputed. Five lines were extracted from 
the deposition of the witness, Jumo, which 
were said to be false. Nine false state- 
ments were discovered in the deposition of 
Khabar. Three statements of the witness . 
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Ghanshamdas are said to be false. The 
Judge went patiently into all these alleg- 
ations. For his patience and industry he 
is not to be blamed. But the result was 
untoward. The result is the same as if 
the Additional Sessions Judge had taken 
“upon himself to sitin second appeal upon 
a judgment of this Court, and to reduce 
-the sentence. ; 

Ordinarily we do not interefere with un- 
‘finished proceedings of this kind. This 
hhoweveris a very exceptional case. It would 
‘be. most unfortunate if we allow these ipro- 
ceedings to be recorded as a precedent. 
They „open up an easy way-by which 
-every sentence of death may be effectually 
defeated. More mistakes than one appear 
‘to have been committed; and the results 
are grave. Of the letter which the learned 
Sessions Judge wrote to the Secretary in 
the Home Department, we say. nothing. It 
was no part of any judical proceeding. It 
appears however that it was written at the 
request of ihe applicant and without notice 
to the Crown. The result of acceding 
to this request was: easy to foresee. The 
first mistake to which we need advert. is 
the allotment of ihis case to a Judge who 
‘knew nothing about it. The intention of 
the Codeis that proceedings under s. 476 
should be initiated if possible by the Judge 
in whose presence the offence was com- 
mitted. Thisis sometimes impossible, In 
the present case however there was no 
difficulty whatever. Mr.  Siraj-ul-Haq 
Hassanally who originally tried the Sessions 
case was slill doing duty as an Additional 
Sessions Judge. He was in a position to 
have dealt with the matter in the manner 
intended by the Oode that isto say in a 
summary way. ae 

. The second mistake is this. The 
lanugage of the section itself clearly 
shows the course which ought to be 
followed. When a Criminal Court is of 
opinion that it is expedient in the in- 
terests of justice that an enquiry should 
be made into certain offences, then such 
Court may proceed in the manner indi- 
cated by the latter part of the section. 
The first question which the officer intend- 
ing to act under this s. 476 should 
put to himself, is the question whether it is 
expedient in the interests of justice that an 
enquiry should be made. In so far as 
any attempt has been made to raise and 
decide this’ question, the answer isan 
emphatic and unequivocal, “No.” Myr. 
Gopaldas has decided not to sanction the 
proceedings against the witness, Manghan- 


GHANSHAMDAS PURSUMAL V. EMPEROR 


' 1021 
mal, nor against the witness Jumo, He 
says that: a 

“a prosecution based on such contradictions would 
instead of advancing the cause of justice, be positive- 
ly disastrous.” ; 

These remarks apply to the part only 
of the allegations. There remains one 
which is still under inquiry. To under- 
stand what it is, the evidence must be re- 
viewed from the beginning. The murdered 
man was a Hindu. It seems that he had 
seduced a Moslem woman who was in: his 
keeping.’ For this reason the woman's 
relations put him to death. The deed 
was done in an enclosure‘in which three 
other men weresleeping. These men were 
Muslims. They had no inclination to in- 
volve themselves in a quarrel which had 
already led to ‘one murder and thir 
sympathy may be supposed to be ‘rather 
onthe side of the murderers,- who weré 
Moslems, than of the murdered man who 
had seduced a Moslem woman. At ‘first 
these men stood mute. “At last two of 
them were induced to speak. The third 
escaped the witnéss-box by another way. 
Ib was said that he was half-witted and 
his sight was so bad that by night he 
could see nothing at all. The Police-‘sent 
for him, and they thought that these things 
were so. They didnot therefore put him 
in the bos. At the trial a petition was 
made that the Court should call this man 
Achar and examine him asa Court witness. 
It was said that the Court would then see 
for itself if Achar is ‘mad or cannot 
give evidence. The order recorded upon 
this was that ` 
“the A. PP," P. does not wish to examine this 
witness. Ifthe defence Pleader likes he can examine 
him as a defence witness provided he is not mad and 
can give rational answers.” - 
. The defence did not avail themselves 
of this opportunity. Achar was not 
called by either side. In the appeal no- 
thing was said on this subject. Every 
possible argument was put forward, and 
my learned brother (Aston) who delivered 
the judgment of this Court dealt with them 
all. But to this point there is no reference. 
Nevertheless it is now proposed to charge 
Ghanshamdas with perjury because he used, 
the following words; À 

“Achar is half mad and his eyesight is short 
. . « . Achar cannot make a rational answer and 
is deaf, I have seen that his eyesight is clearly 
short.” . 

Now it will rarely bein the interests 
of justice that a Judge should prefer a 
charge which is not likely to succeed. 
Of this charge it is hardly too. much to 
say that-it has‘no-prospect of success what- 
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soever. Ghanshamdas has expressly said 
that he has never spoken with Achar 
and that he has had no dealing with him. 
Let it however be supposed that Achar 
has normal sight and normal sense. ‘To 
prove this is not enough. It must be 
proved not only that hat Ghanshamdas 
said is not ‘true but also that he did 
not believe it to be true. But on the 
supposition that it is not in fact true 
the natural inference is that Ghansham- 
das was deceived. Achar had a motive 
to deceive Ghanshamdas. Achar’ wished 
to evade the witnees-box. Ghanshamdas 
had no motive to deceive the Court. He 
had no part in thé feud which led to 
this murder. He had no interest in the 
conviction of any particular person. But 
even if he had had such a motive’ what 
he said had no tendency to lead to a 
conviction. If Achar has normial sight, it 
was only necessary to` put him in the 
witness-box. “The falsehood ‘would’ then 
be immediately and effectively ¢xpdsed: 
If Achar knew anything favourable tothe 
defence he could have been called asa 
defence witness. 

The statements attributed to ~ Ghan- 
shamdas may perhaps not be true, but it 
has none of the signs of deliberate per- 
jury. A wilness mayin good faith say 
what in fact is incorrect; but this will 
not expose him tothe penalty of perjury. 
Alie is more than a mere untruth, It 
is untruth spoken with a deliberate in- 
tention to deceive. There is no reason 
to suppose that Ghanshamdas deliberately- 
told any lie.. But that Khabar told some 
lies is highly probable. This fact is dis- 
tinctly recognized in the judgment of 
this Court. It is there stated that 
Khabar no doubt lied when he was ques- 
tioned about Ruchan, the woman whom 
the murdered man is supposed to have 
seduced. Other lies are also attributed to 
him. Nevertheless this Court though it was 
aware of these facie did not-think it in 
the interests of justice to proceed against 
Khabar. Much less is it in the interests 
of justice to proceed againsl the applicant 
Ghanshamdas. The task of bringing a 
murderer to justice is difficult enough and 
dangerous enough as it is. If such consequ- 
ences as have ensued in this case are 
always or often to follow no man can be 
expected torender any help to the Police 
or to take part in any investigation. Ghan- 
sbamdas had already been severely ‘haras- 
sed. Itis time that this should cease. In 
this particular case we think fit to depart 
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from our usual practice: we intervene here 
and now. We grant this application and 
quash. these proceedings forthwith. . 
Rupchand, A. J. C —It is no doubt true 
that where the presiding officer in whose 
presence the offence of perjury is committ- 
ed has been. transferred and his office is 
held by a successor, such successor may 
hold an inguiry under s. 476 and file a 
complaint. But it does not follow that 
where .the:Court is presided over by more 
officers. than. one who exercise jurisdiction 
singly in different cases which come up 
for. dispcsal before such Court, and the 
officer in whose presence perjury 18 said 
to have. been committed continues to hold 
office the. :jurisdiction under s. 476 may 
ordinarily be exercised by an officer other 
than himself. :.One.of the conditions lo the 
exercise. of the discretionary jurisdiction 
vesied in the Court. by.s 476, Criminal 
Procedure. Code, is that.the Court should 
consider it. expedient:in the interests, of 
justice thatthe alleged ferjurer should be 
prosecuted and it is only then that a pro- 
secution may be filed.. Indubitably the 
proper officer to exercise that discretion 
is the officer in whose presence the offence. 
of perjury is:alleged to have been com- 
mitted: . If he cannot functicn, itis a dif- 
ferent, matter. [n this case Mr. Sirajul- 
Haq continued to hold office at the time of 
the inquiry end I think it was-wrong. on the 
part of the learned. Sessions Judge to have 
acceded to the request of the Pleader for 
the accused and to. have transferred the 
proceedings to Mr. Gopaldas, It also 
appears from the interim order passed by 
Mr. Gopaldas that he has ‘not applied 
his mind to the question whether assum- 
ing that the application of Jaffer and the 
other co-accused Budho and Jial who were 
convicted and sentenced to transportation 
for life be true, the interests of justice 
require that Ghanshamdas or Khabar 
should be prosecuted. Had he done so, I 
have no doubt that he would have come 
to the conclusion that taking into consider- 
‘ation the stage at which this application 
was made and the object with which it was 
made, it should be dismissed in limine. 
The application was not made till after 
the convictions and sentences of the three 
accused were upheld by this Court and the 
application for.mercy by Jaffer had been 
rejected by Government. x 
The evidence against the three. accused 
consisted of: (1) the the testimony of two 
eye-witnesses Achar and Khabar ; (2) pro- 
duction by the accused of bloodstainedl 
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hatchets and clothes; (3) footprints test; 
(4) circumstantial evidence and (5) evi- 
dence of motive. Although Khabar had 
tried to resile from his story and had 
made certain statements in favour of the 
accused both the courts accepted his evi- 
dence and the other piece of evidence and 
convicted the accused. Achar who is said 
‘to be half-witted and short-sighted is bro- 
ther of Khabar. He isa Muhammadan 
cultivator and does not appear to have come 
in close contact with Ghanshamdas. It was 
not he but his brother Khabar who was 
employed as a hari of Ghanshamdas and 
“this was about a year before Ghan- 
shamdas gave evidence. In the cross- 
examination Ghanshamdas has stated as 


follows: : 
“1 have never spoken with Achar. I have no 


dealings with Achar. I see him on dera and he is: 
unable to do any work; hence I say he is short-sighted - 
and half-mad. I have never seen him putting on: 


I have never seen him taking any eye-treat- 


glasses. 
I bave seen that his eyesight is clearly 


ment. 
short.” ag 
From these answers it is abundantly 


clear that Ghanshamdas had no intention 


of misleading. or deceiving the Court but 
expressed his opinion and disclosed the 


+,” grounds on which it was based. It is well- 
`- settled that the deposition of a witness’ 


“must ‘be read as a whole and where a 
witness when afforded an opportunity of 
correcting himself has done so before leav- 
ing the witness-box the Court should decline 
to take criminal proceedings against him: 


See In re Punda Nanji (1). Apart from- 


this Ghanshamdas was in no way responsi- 
ble for the . prosecution being instituted 
against’ the accused. His Kamdar had 
been murdered and on being informed of 
` the murder, he had lodged a report expres- 
sing a suspicion against 7 or 8 persons. 
The Police were solely responsible for launch- 
ing the prosecution against the three ac- 
cused. The Investigating Officers knew 
that on the night of the murder. Achar was 
one of the persons sleeping close by and 
if Achar could depose to any facts helpful 
to the Crown, the Crown would have put 
him in the box. 
the Court to summon Achar as 4 Crown 
witness, but after their application ‘was 
rejected they did nothing either before the 
trial Court or in this Court to see that -he 
was examined, and it may fairly be as- 
sumed that Achar’s evidence woild not 


have been helpful to -the accused. The- 


effect of holding an inquiry and of pro- 


2 39 Ind, Oas. 320; 18 Or, L J 480;19-Bom. UR - 
p a. j a oon “a sE 
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secuting a complainant in respect. of each 
and every false statement made by him 
on points which are in no way essential to 
the case is likely toimpede the course of 
justice, : . 

It is also not in the interests of justice 
that after such a lapse of time proceed- 
ings should be taken against .Khabar who 
was held to have made certain statements 
which were not true and were intended to 
help the accused, and yet both the learned 
Additional Sessions Judges who heard ‘the 
case and this Court when dealing with the 
appeal did not think it proper to prosecute 
him. Forthese reasons, I concur that the 
proceedings now pending under s. 476, 
Criminal Procedure Code, before the learn- 
ed Additional Sessions Judge, be quashed. 

N. Application granted. 
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MADRAS HIGH COURT 
ae Full Bench 
Original Petition, No. 270 of 1932 
May 3, 1933 : 
Braster, O. J.; CORNISH AND BARDSWELL, JJ. 
Taz COMMISSIONER or INCOME-TAX,’ 
MADRAS—PETITIONER ` ae 
VETSUS ers 
NACHAL ACOHI-—RESsPONDENT 

Income Tax Act (XI of 1922), ss. 22, 28 (2}, 26, 
84—Income escaping assessment—Death of assessee— 
Successor's liability to be re-assessed—Succession 
after close of year, effect of—Notice under s. 3h 
served on assessee—-De novo proceedings against 
successor, whether necessary. 

“When income has escaped assessment, an assess- 
ment can be made under s. 34 of the Income Tax 
Act on the successor of the person, who, if no suc- 
cession had taken place, would have been liable to 
the tax. 

If such assessment is otherwise valid, it is not 
invalidated bythe fact that. the succession took 
place after the close ofthe year in which the income 
escaped assessment. : i 

When a notice under s, 34 has been served ona 
person and he has made a return in response there- 
to, the proceedings can be continued by the issue 
of notices under ss. 22 (4) and 23 (2) to the successor 
of such person. Proceedings against the successor 
should not be started de novo. | : 

Mr. M. Patanjali Sastri, for the Petitioner. 

Mr. R. Kesava Ayyangar, for the Respond- 
ent. ; 

Beasley, C. J.—Three questions have 
been referred to us by the Commissioner of 


` Income-tax, Madras. . 


Question No. (1) 

“When income haè escaped assessment can an 
assessment be made under s. 34 on the successor of 
the person who, if no succession had. taken place, 
would have been liable to the taz ?” 


~ 
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Question No. (2):— 

“If such assessment is otherwise valid, is it .invali- 
dated by the fact that the[successioh took place: after 
the close of the year in which the income escaped 
assessment (in this case the year 1929-i0,?" 
Question No. (3) :— 

“When a notice under s. 34 has been served on a 
person and he has made a return in response thereto, 
can the proceedings be continued by the issue of 
notices under ss. 22 (4) and 23 (2) to the successor of 
suh person, or should proceedings against the succes- 
sor be started de novo? " 

- The facts of the case are that 1928-29 was 
the year of account and that an original 
assessment was madeon the profits of the 
business carried on by the petitioner’s hus- 
band (deceased) on July 18, 1929. The 
assessment was upon Rs. 8,418. After this 
assessment had been made, the Income-tax. 
Officer thought that the assessment’ was 
incorrect and that alarge part of the income 
of the assessee, that is to say the petitioner’s 
now deceased husband, had escaped assess- 
ment. He accordingly gave notice to 
him under s. 34 of the Act. This notice was 
dated October 29, 1930, and was admittedly 
in time. In response to this notice on 
November 27, 1930, the then assessee denied 
that his previous return had been incorrect 
and ke repeated it. On August 27, 1931; 
he died and in November of the same year 
in ignorance of the fact that he was dead, 
notices under ss. 22 (4) and 23 (2) of the 
Act were issued but of course could not be 
served upon him on account of his previous 
death. The Income-tax Officer having dis- 
covered that he was dead, on December 14, 
1931, issued the’ same notices upon his 
widow, the petitioner here, and on April 15, 
1932, he made an assessment upon her as 
the then successor to the business carried on 
by her husband 
Re. 1,08,592. 
The petitioner raises three points here in 
support of the contention that this assessment 
was illegal. ~ ; £ 
The first point is that s. 34 of the Act is. 
inapplicable to a deceased person. The 
answer to this contentionis that the notice 
was served on the petitioner’s husband 
wheh he was sufficiently alive to deny that 
his previous return was false and to repéat 
that previous return which, in the light of 
the subsequent assessment, was grossly 
inaccurate.’ The premise, therefore, upon 
which this argument is based, does not exist. 


Tha second point raised is that the peti- < 


tioner was improperly assessed as the suc~ 
cessor to 
because she did not succeed to her hus- 
band’s business until his déath on August 27; 
. 1981, because the Act only applies to a 
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her husband under s. 26 (2). 
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suecessor during the year of assessment or 
the previous year, That is-not so. The 
Act provides for an assessment on the date 
on which the person carrying on business 
has been succeeded by another person in 
which case that other peison jis to be 
assessed as if he or she had been carrying. 
on thé business during the year of account 
and as if he or she had. received the whole 
of the profits of that year of account. In’ 
this section’ the only important times are 
the date of the assessment and the year of 
account. In this case the Income-tax Officer 
in the course of his assessment found at the 
date of the asséSsment that the petitioner was. 
carrying on the business of her husband 
(deceased), He, therefore, rightly found 
that she was the successor of her husband 
and strictly in compliance with the provi- 
sions of that section he made an assessment 
upon her as if she had been carrying on’ 
the business of her husband in the year: 
of account and had received the profits of 
that year herself, 
The third point raised is, that, even if 
the petitioner is to be regarded as the 
successor to her husband's business, 
could not. be assessed under s. 26. (2) 
without a notice having been served upon 
her under s. 22 (2), - that is to say; that.: 
proceedings against her in respect of iñ- 


come-tax should have “been commenced ` 


de noro. This of course, is an argument - 
which, if accepted, would be of consider- 
able benefit to the petitioner because ad- 
mittedly the notice under s. 22 (2) would be 
out of time and this income would thereby 
completely escape liability for «payment 
of income-tax.-. But the section: in question 
does not require such a notice to be given 
to the person who is‘assessed’. under that 
section, Froma perusal of the section it 
is quite clear, on the face of it, that the 
Income-tax Officer can proceed to assess the 
successor as if he were the predecessor, if in 
the course of,making his assessment he 
discovers that another person is the succes- 
sor to that predecessor. He can then and ' 


aud there assess that person under s. 26 (2 ; ` 


and in deed the section makes it quite clear 
that proceedings do not have to be com- 
menced de novo and that an assessment can 
then and there be made. Admittedly the 
notice under s. 34 was served upon the. 
petitioner’s husband (deceased) while he was 
alive and in time. The service of that.’ 
noticé upon him at once attracted all the 
provisions of ss. 23 and 26. The proceedings, 
therefore, under s. 23 which related to the 
assessment went on, The assessment was 


she ~ 


| 


rey) 
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Proceeding under s, 23 and.in the course 


` of that assessment the discovery to which 


teference has already been made with regard 


‘to the succession was made and quite properly 


‘the provisions of s, 26, having been attracted 


ae 


- by the notice under s. 34, were applied. 
A The petitioner was, therefore, quite properly 


assessed to income-tax. 
In the result, I would answer Question 


`. No. (1) in the affirmative, Question No. (2) 


iw the negative and Question No. (3) by 
saying that proceedings against the suc- 
cessor should not be started de novo. 
The petitioner is directed to pay the 
Income-tax Commissioner Rs. 250 costs. 
Cornish, J —I agree. ‘ 
“Bardswell, J.—I agree. - ` 
4: Order accordingly. 


CALCUTTA HIGH COURT 
Civil Appeal No. 335 of 1932 
March 1,1933 

Mitrze AND M. O, Guoss, JJ. 
KSHETRA MOHAN GHOSE AND ANOTHER 

'- —-DEOREE-HOLDERS—APrELLANTS 

7 Versus 
GOUR MOHAN KAPALI - JUDGMENT- ` 
_ `. DEBTOR—RESPONDENT 
-Givil Procedure Code Act (V of 1908), 8.148 — Order 
fixing time for payment in decree—Court, if can extend 
time for. payment—Practice, : 

Where'the Court makes an order ina decree that 
unless certain ‘payiiènt ‘be made within a fixed 
date; the case would stand dismissed, it is not open 
to the Court to vacate-the order and extend time 
for payment, Suranjan Singh v: Ram Bahal Lal L) 
Bibi. Sharofun.v. Muhammad Hebibuddin (2),and 


Dharmaraja Ayydr v. K G Srinivasa Mudaliar (3), 


relied on. Abu Muhammad’ Mian v; Mukut Pertab 
Narain (4), dissented from, 

Messrs. Rupendra Kumar Mitra and Sa- 
marendra K. Deb, for the Appellants, ... 

Mitter, J.—This; appeal is directed 
against three orders of the learned Subor: 
dinate Judge of Jessore, the last of which 
is dated June 15, 1932. -It appears that 
the present appellants. applied to execute 
a solenama decree by which it was agreed 
that the appellant woulu be entitled to 
recover khas possession of the land in 
dispute in the suit in case the petitioner, 
the judgment-debtor, admitted that he 
could not pay in time and hence the 
Munsif who dealt with the matterin the first 
instance disallowed the objection -of the 
judgment-debtor.. Against that order an 
appeal was taken tothe Court of the Sub- 


ordinate Judge. of Jessore who made.an: 


order the material portion of, which is-as 


INGE setae a 
, 147—129 & 190- 
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"If the payment of Rs, “30 be not made according 
to the above direction the appeal shall stand dismis- 
sed with costs” | an et 

‘The direction was that it was to be 
paid within seven days from the date of the 
order. The direction given is substantial- 
ly as follows: fas cs < 

“Soapart from the question of the legality of vhe 
terms incorporated in the decree 1 think tre most 
appropriate orver would be to allow the 
appeal on payment of the balance Rs. 30 within seven 
days from this date and to disallow the appeal on 
failure of payment.” f AENG 

This sum was not paid during “the 
seven days of ‘the date of the order of 
the lower Appellate Court which was 
passed on May 30, 1932. On June 6, 1932, 


‘the present respondent (judgment-debtor) 


putin a petition for time to deposit the 
amount ordered by the decree, and on 
June 15, the Court allowed ‘the appeal 
from the order of the Munsif and allowed 
the application of the judgment-debtor as 
the sum of Rs. 30 was deposited. Against 
this order the present appeal has been 
preferred and it is contended on behalf 
of the appellant that it was not open to 
the lower Appellate Court to extend the 
time for the payment of Rs. 30 which was 
fixed by the ‘decree of the -Court. In 
support of this contention reference was 
made to several cases which lay down 
that s. 148, Civil Procedure ‘Oode, does 
not entitle the Court to extend time fixed 
by a decree in a suit, Reference may be 
made to the decisions in the case of 
Suranjan Singh v. Ram Bahal Lal 
(1), to & decision ‘of this ‘‘court in the 
case of Bibi Sharofan v. Muhammad 
Habibuddin 10 Ind. Cas. 148 (2), and 
to` a decision of the Madras High Court 
in the case of Dharmaraja Ayyar v. 
K. Q. Srinivasa Mudaliar (8). The Patna 
High Court, however, takes a different 
view. But it seems that the attention of 
the Patna High Court was not drawn to the. 
Allahabad decision. . The decision of the 
Patna High Cout was in the case of Abu, 
Muhammad Mian v. Mukut Pertab. Narain 
(4). Having regurd to the preponder- 
ence of the judicial authority in favour of 
the contention of the appellants we think, 
that the appeal should be ailowed. and. 
the order of the Subordinate Judge’ 
allowing the appeal against the order of: 
the Munsif should be set aside. The re-", 
sult is that the order’ of the Munsif dated 
December 19, 1951, is restored. Ne order 
“(ay 21 Ind Oas. 535; 35 all. 582; 11 A LJ 950. | 


Cas. 148. ©. na 
3) 30 id, Oe 240 39. Mad, 876; 2iL-W 1074; 29: 
LT 486.” 4 
(4) 34 Ini: Oam 88; 1 P: L J932 P LW 400, 
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is made as to costs.as the respondent does 
nt appear. © 4, f 

M. C. Ghose, d.—I agree. The learned 
Subordinate Judge in disposing of ihe 
appeal stated thus in his judgment dated 
May 30, 1932: ; 

“lf tbe payment of Rs. 30 be not made according 
to tbe above direction the appeal sball stand dismis- 
sed with costs, Pleader's fee Rs 4." 

This was anexpress order of the Court 
that unless payment was made within 
seven days from the dateof the decree 
the appeal would stand dismissed. After 
such a solemn order it was not open to 
the learned Subordinate Jidge to vacate 
the order and exterid tinie to the judgment- 
debtor. He could only have done so on 
a review after hearing both sides on the 
matter. The order of extension of time 
passed upon the judgment debtor's petition 
without a proper review appears to me to be 

- wrong. É | 
Appeal allowed. 


pn 


LAHORE HIGH COURT 
Second Civil Miscellaneous Appeal No. 973 
of 1931 ; 
November 8, 1933 
Tex CHAND AND AGua HAIDAR, JJ. 
RAM DITTA MAL BHALLA—ASsIGNER— 
APPELLANT 
versus 
Tar OFFICIAL RECEIVER; LAHORE 
l AND OTAERS—RESPONDENTS 
Provincial Insolvency Act (V of 1920), ss. 4, 58— 
Application by Official Receiver to declare invalid gift 
made by insolvent more than.two years before insolven- 
cy—Jurisdiction of Insolvency Court to go nto question 
of titlh—Jurisdiction, if restricted by 8 58—Burden 
of proof—Transfer of Property Act (IV of 1882) 
8 58 


The Insolvency Court has jurisdiction to go into 
the question of title raised on the basis of a transfer 
which was made more than two years prior to the 
adjudication of the transferor as an insolvent, 
Section 63 of the Provincial Insolvency Act, 1920, 
does -not deal with the jurisdiction of.the Jnsol- 
vency Court, but only lays down certain rules of law 
añecting those transactions which fall within its 
scope; it does not control or restrict the jurisdic- 
tion conferred upon the court by s 4 to decide all 
questions of title. Anwar han v. Mohamad 
Khan (1), followed, Shree Shree Radha Krishna v. 
Official Receiver (4), Alagirisubba Naik  v.-Official 
Receiver of Tinnevelly (5), Sultani Ram v. Munna 
Lal (6) and Sanjirat v. Ram Chandar Gupta (7), 
referred to. AA 

Section 4 of the Provincial, Insolvency Act gives, 
at any rae, concurrent jurisdiction to the Insolvency 
Court with ordinary tribunals to try” questions of 
title which might arise between the Official Receiver 
and the essignee from the’ insolvent; Whether the 
Insolvency Court would eléct' to try these questions 
of title which have been raised before it in the 
proceedings initixted by “the application ` ef sthe 
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Official Receiver or relegate the parties to the ordi- 
nary tribunals-is a matter for that court to'decide 
according to the circumstances of the case and, the 
High Court cannot lay down any hard and fast rule. 
Shree Shree Radha Krishna v. Official Receiver (4), 


relied on. ` e ~. 

The burden of‘: proving that the transactions 
questioned by the Official Receiver are liable - -to 
annulment on the grounds mentioned in sg: 53, 
Transfer of Property- Act, is upon him É 

Mis. S. A. from the order of the Addi- 
tional NistrictJ udge, Lahore, dated March 7, 
1931, affirming that of the ` Judge, 

Estates at Lahore, dated 
November 15, 1930. eich wr tre 

Mr. M. L.. Puri, for the Appellant...” 

Mr. Ram Labhaya, for the Respond- 
ent. "i iR cae 
Agha Haidar, J—On January 19, 1927, 
one Tegha Singh by a registered deed of 
gift conveyed the house in suit along 
with some other property to his wife, 
Musammat Ishar Kaur. On February 20, 
1928, Musammat Ishar Kaur mortgaged 
the house in question with possession. 


to Ram Ditta Mal, appellant, fora sum of: ` 


Rs. 1,500. The consideration, according: | 
tothe endorsement on the deed was paid - 
before the Sub-Registrar. Musammat 
Ishar Kaur died some time in April, 1929. 
On October 14, 1929, Tegha Singh: filed 
a petition to be declared an insolvent 
and on February 1; 1930, he was‘ adjudged 
insolvent. On May 19, 1930, the Official 
Receiver made an application under £. 4 
of the Provincial Insolvency Act (V of 1920) 
challenging the validity of the gift by 
Tegha Singh in favour.of his wife and 
also impeaching the mortgage executed 
by Musammat Ishar Kaur in favour of Ram 
Ditta Mal. 

It may be noted here that the petition to 
be declared an insolvent had been made 
by Tegha Singh more than two years after 
the gift which hehad made in favour of 
his wife, though it was within 2 years of 
the mortgage . executed by Musammat 
Ishar Kaur in favour of Ram Ditta Mal. 
An objection was taken: on behalf of Ram 
Ditta Mal that, asthe alienation soughtto . 
be questioned by the Official Receiver took | 
place more thantwojears before the-date ` 
of the petition for insolvency, the Insolvency 
Court had no jurisdiction to anni these 
alienations under s. 53 of the Provin- 
cial Insolvency Act. He further urged 
that, under s.4o0f the said Act, the court 
had no jurisdiction to annul these aliena- 
tions when the case cannot be dealt with 
under s.53 on account: of the: efflux of 
time. This contention did not find favour 
with the learned Judgesof the Courts‘below, 


` a > 
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They. réferred to the conflict of judicial 
Opinion on the ‘subject and , eventually 
followed the law as laid down- by the 
majority of the learned Judges in Anwar 
Khan v. Muhammad Khan (t). “They ac- 
cordingly held that the Insolvency Court 
had jurisdiction to entertain the application 
of the. Official Receiver under the pro- 
Mere of’s..4 ofthe Provincial Insolvency 

ch. ° : i 
-Rar Ditta Mal has come up in second 
appeal to this Court. A learned single Judge 
of this Court, on February 4,1937, in view 
‘of the ‘conflict of authorities and also 
of the fact that the question was of general 
importance andwas frequently arising, 
referred the case toa Division Bench. 

Mr. Mukand Lal Puri on behalf of the 
‘appellant had taken us through a large 
number of judicial decisions on the point. 

There cannot be any doubt: that there is 
a conflict of authority on the subject. 
The’ Oudh Court [Amjad Ali v. Nand Lal 
‘Tandon (2) and Abdul Hassan Khan v. 
~ Rajbir Prasad (3)) no doubt lends support 
to thecontention of Mr. Puri, inasmuch 
as it follows the opinion of the learned 
dissentient Judge (Sen , J.) in Anwar Khan 
Muhammad Khan (1), and lays down 
thatthe Insolvency Court has no jurisdic- 
tion únder s. 4 of the Provincial Insolvency 
Act to dispose of an application which 
is obnoxious to the provisions of s. 53, 
onthe ground thatthe transaction sought 
to be challenged took place more than two 
years before the presentation of the peti- 
tion for insolvency. The rest of the deci- 
sions* ofthe various Courts are against 
the contention of Mr. Puri and are prac- 
tically on the same lines as the opinion 
of the majority of the Full Bench in the case 
referred to above. In that judgment Dalal 
and King, JJ., laid down that. — 


“On an interpretation of ss.4 and 53 of the Pro- 
vincial Insolvency Act, 1920, an Insolvency Court 
ean try a question oftitle raised on the basis of a 
transfer which took place more than two years 
prior fo the adjudication of the transferor as an 
insolvent’... > 
They further held that: — 

“Section 53 -ofthe Provincial Insolvency Act, 1920 
does nét deal with the jurisdiction of the insolvency 
Court; but only lays down certain rules of law 
affecting those transactions which fall within its 
scope;-it does not control or restrict the jurisdiction 
conferrtd upon the court by s, 4 to decide all 
questions oftitle.” , 

This view has been adopted in Shree 

(1). 113 Ind. Oas. 819; 51 A 550; AI R 1929 All. 
105; (1929) AL J 358 (F B). 

(2) 123 Ind. Cas. 217; A I R 1930 Oudh 314;70 
W N 327: 5 Luck 742, ‘ : 

(3) 131 Ind. Cas. 433; A IR 1981 Oudh 124;8 O 
-W N-187; Ind. Rul, (1931) Oudh 193, f 
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Shree Radha Krishna v: The Oficial Receiver 
(4) and in Alagirisubba Naik v. Oficial 
Receiver of Tinnevelly (5) and ‘in numerous 
other cases: There are two single Bench 
decisions of this Court, Sultani Ram v. 
Munna Lal (6) and Sanjirat v. Ram Chandra 


‘Gupta (7) which also go against the con- 


tention put forward by the Counsel for the 
appellant. The over-whelming weight 
of authorities is thus decidedly in favour 
ofthe view taken by the learned Judges 
of the two courts below. I would therefore, 


‘hold that s. 4of the Provincial Insolvency 


Act applies and the application made 
by the Official Receiver is entertainable 
by the Insolvency Court. It has been 
laid down in Shree Shree Radha Krishna v. 
The Official Receiver (4), that s. 4 of the 
Provincial Insolvency Act gives, at any 
rate, concurrent jurisdiction to the Insol- 


vency Court with ordinary tribunals to try 
-questions of title which might arise bet- 


ween the Official Receiver and the assignee 
from the insolvent. Whether the Insolvency 
Court would elect to try these questions 


‘of title which have been raised before it 


in the proceedings initiated by the appli- 
cation of the Official Receiver or relegate 
the parties tothe ordinary tribunals is a 


“matter for that Court to decide according 


to the circumstances ofthe case and this 


Court cannot Jay down any hard and fast 


rule. 

‘It has been admitted by Mr. Ram 
Labhaya, the learned Counsel who -repre- 
sented the Official Receiver in this Court, 
that the burden-of proving that the bran- 
sactions questioned by the Official Receiver 
in his application dated May 19, 1930, 
are liable to annulment on the grounds 
mentioned ins. 53 of the Transfer of Pro- 
perty Act would be upon him. This is the 
correct position which the learned Counsel 
has taken... 

- I would accordingly dismiss the appeal 
but asthe question involved was not free 
from difficulty and there was a conflict 
of authority on thé point, I would leave the 
parties to bear their ‘own costs. The 
Court below shall dispose of the applica- 
tion, bearing in mind the observations 


which have been made above, 
(4) 139 Ind. Oas 323; 59 01135: AIR 1932 Cal. 
642; 36 OWN 492; Ind Rul (1932) Oal. 611; 56 O L 
LI 


J 446. 
(8) 132 Ind. Cas. 641; 54 M 989; Ind.Rul, (1931) 
Mad: 673; 31 L W 105; AIR 1931 Mad 745; 6L M L 
20 


J 720. Imi 3 
(8) 123 Ind. Cas, 542; A I R 1930 Lah. 181;-Ind. 


Ru (1930), Lah. 462. < | 
7) 143 Ind, Cas 030; A I R1933 Lah. 197; Ind, - 


Rul (1933) Lab, 376; 34 P L R 669 
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Tek Chand J —I agree in the order pro- 
posed by my learned brother. I have no 
doubt that the view of the law taken by 
the majority in Anwar Khan v. Muhan mad 
Khan (1) atid by the Calcutta High Court 
in Shree Shree Radha Krishna v: The Official 
Receiver (4) is sound, 

N. Appeal dismissed. 


ee 


CALCUTTA HIGH COURT 
Criminal Appeal No. 73 of 1932 
$ August 5, 1932 
MALLIK AND PATTERSON, Jd. 
NAGENDRA BHAKTA AND ANOTHER 
— APPELLANTS i 
versus 
EMPEROR—Opposits Parry, 

Penal Code (Act XLV of 1860), s. 201 -Offence 
under— Essentials of— Removal of corpse com scene 
of murder— Whether constitutes offence under s. 20]—~ 
Criminal Procedure Code 1Act V of 1898), 8. £79— 
Omission to point out the real meaning of s, 20]—~ 
Whether constitutes misdirection. a 

To constitute an offence under s, 201, Penal Coda, 
there must be disappearance of’ some evidence of 
the commission of an offence, Removing the corpse 
ofa murdered man fromthe scene of murder to 
another place does not come under s $0! as the 
removal does not cause the disappearance of some 

~- evidence of the commission of the murder, 
` Where in a charge under s. 201, Penal Code, the 
Judge did not place before the jury the above 
real meaning and significance of the section: 

i Held, that the omission to do so was a misdirection 

: ` -of prime importance and hence vitiated the verdict 
“of the jury 3 

-~ Mr. Nirmal Kumar Sen, for the Crown. 

Mallik, J.—The appellants Nagendra 
Bhakta and Kamala Kanta Bala were put 
on their trial with three other persons, 
Jamani Bhakta, Rajani Bhakta and 
Kanchi Bewa, under ss. 201 and 302-120-B, 

Indian Penal Code. The trial was held 
with the aid ofa jury consisting of 9 
jurors. The jury ananimously found all 
the five persons not guilty under s. 302 
120-B. They also unanimously found 
Jamini, Rajani and Kanchi not guilty 
under s, 201 either. But they found the 
other two accused persons, the two ap- 
pellants before us, guilty unders, 201, 
Indian Penal Code, by a majority of 7 to 
2in the caseof Nagendra and 6 to 3 in the 
case of Kamala, 

The allegations of the prosecution, so 
far as the charge under s. 201 was concern- 
ed wêre that one Provat Chandra Sarkar 
was murdered in the house of one Sarat 
Bhakta and the appellants Nagendra and 
Kamala with some other persons removed 
the dead body of Provat from Sarat's 
house to the yerandah of a mosque, with 
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the intention of screening the offenders— 
persons who had committed the murder. 
It was the removal of the corpse, from 
Sarat’s-house to the mosque ‘which, accord- 
ing to the prosecution constituted an offence 
under s. 201, Indian Penal Code. Now to 
constitute an offence under s. 201 there 
must be disappearance of some evidence of 
the commission of an offence. 

The offence that was committed in the 
present case was an offence of murder 
and the evidence that was caused to dis- 
appear was the fact that the corpse was 
lying at Sarat’s house. This fact, namely 
that the corpse was lying at Sarat’s house 
and at no other place, was no evidence 
of the commission of the offence of 
murder. It may be some evidence of 
where the offence was committed or who 
had committed it, but it. was no 
evidence of the fact that a murder had 


_ been committed. -It is not impossible to 


conceive of. the commission of an offence 
apart from where and when and by whom 
it was commitied. This aspect of the 
case the learned Judge did not put to the 
jury in his charge, an aspect which in my 
judgment was a very important aspect in a 
case under s. 201, and [Tam very doubtful 
if the verdict of the jury would have been 
what it was if there had been no omission 
on the pait of the Judge to put that 
important aspect of the case well before 
the jury in his charge. This omission, in 
my judgment, was a misdirection of prime 
importance and therefore vitiated the 
verdict of-the jury. I would therefore al- 
low the appeal and set aside the conviction 
and sentence of the two appellants. 
Both the appellants must beset at liberty 
at once, : 
Patterson, J.—I agree. 
N. Appeal allowed, 


emane maan 


ALLAHABAD HIGH COURT : 
Criminal Revision No. 560 of 1933 
October 10, 1933 ` 
IQBAL AHMAD, J. | 
EMPEROR - PsosscuTor | 
versus ` 5 
SRIPAL AND OTHEB«S ~- ACOCUSED —OPPOSITE: 
. PakTIES. < ay a 
Public Gambling Act 111 of 1867), s. 18-—Pub'ie plaèt, 
meaning of~Mere visibility of gamblingpluce: from 
a public place— Whether suffictent~Crimiaal Pro- 
cedure Code (Act V of 1898), s. 249--Order under— 
Whether an order of, dismissal or . of discharge— 
Quashing of order by District Magistrate—Legality 
4 M NA 


In order to be apublic place or a publio thdrouglie 
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fare within the meaning of s. 13 of the Public Gambl- 
ing Act, the place or the thordughfare. must either be 
open tothe public’or aetuall’y used‘ by the public, 
and the mere publicity of the” gambling’ place or 
its visibility from a public place or a public: 
thoroughfare is not sufficient. , 
_ An order under a. 219, Criminal Procedure Oode 
is neither one of dismissal of ùa complaint under 
5, 203 or sub-s . 204 nor is it an order of dis- 
charge, aud, therefore, s 456, Criminal Procedure 
Oode, has’ no application to such an order. A Dis- 
trict Magistrate has no jurisdiction to quash an 
ordér under s 249 and direct further enquiry into 
the case, i 


Cr. R. made by the Additional Sessions 
Judge, Basti, dated June 19, 1933, 

The Assistant Government Advocate, for 
the Grown. ayes 

Judgment.—This isa reference by the 
learned Additional Sessions- Judge of 
Gorakhpur at .Basti recommending that 
the order of the District Magistrate of 
Basti dated April .16, .1933, directing 
further enquiry into..a .criminal case, in 
which the accused were.ireleased. by the 
trial Magistrate,, under s. 249 Criminal Pro- 
cedure Code, be quashed. . 

Certain persons were sent up for trial 
by the Police under s. 13. of the Indian 
Gambling Act... The Magistrate inspected 
the place, where the gambling was alleged 
to hive .taken. place, and came to the 
conclusion that it was not. a public 
thoroughfare. | He, accordingly, refused to 
take further evidence and passed.an order 
on::March 1, 1933, releasing .the accused 
under;s. 249, Criminal Procedure Code. 
The. case, was again put.before the. Ma- 


gistrate on March 10, and, on that date, a’ 


report made by the Prosecuting Inspector. 
-wag perused. The case was again :taken 
up. by the Magistrate on March 17, and, 
on.that date, he adjourned the case to.enable 
the Prosecuting Inspector to argue the 
case, after the Prosecuting Inspector and 
the Superintendent of Police had. inspected 
the alleged place of gambling. On April 8, 
the Prosecuting Inspector produced a 
map, and stated that he and the Super- 
intendent of Police had inspected the 
spot, and that a pagdandi (footpath) runs 
at a distance of three or four hundred 
yards from the place where the gambling 
had taken place, and that that place was 
visible from the footpath. The learned 
Magistrate then dictated the following 
order on the order sheet : — 

“Lam unable to agree that the gambling took 
place by a public pathway inspite of the so- 
called pagdmandi shown as “B” in the map produced 
to-day. It was not shown to me when i was on 
the spot. If it existed it must have been brought 
to my notice when I was dictating my notes on the 
spot....., The standing crops;“have now been harvested 
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and avery mend or ány way through the field may 
be called a pathway, but that cannot he a ‘ public” 
pathway . ... .. 1 think it will be against the facts 
to find a public thoroughfare where it does not 
exist ..... “My inspection note, unrebutted ag it is, 
is conclusive at present, I would have gladly 
acceded to the Prosecuting Inspector's request that 
I should transfer the application to the 8. D, O. 
But I have got no power to make auch a transfer, 
Of course, if the application had come to me from 
the §: D. O. the matter would be different... .. It 
makes no difference if the Prosecuting Inspector applies 
tothe S D.O or tothe District Magistrate to have the 
caso reinstated if there are good grounds. for doing 
so Rejected” , 


A petition was then filed by the Prosecu- 
ting Inspector on the same date, viz., on 
April 8, in the court of the District 
Magistrate. It was styled as; an applica- 
tion “for reopening the case the proceed- 
ings whereof had been stayed by the 
lower. Court under s. 249, Criminal Pro- 
cedure Code.” The District Magistrate 
held that the order of the trial Magis- 
trate under s. 249 Oriminal Procedure 
Code, does not bar further proceed- 
ings according to law, and, accord- 
ingly, he directed that further proceed- 
ings against the accused be taken, and 
made over the case to the Sub-Divisional 
Magistrate for disposal. This order, as 
appears from the explanation submitted 
by the learned District Magistrate, was 
passed by him under s 436, Criminal Pro- 
cedure Code. 


On an application in revision being 
filed by the accused, the learned Addi- - 
tional Sessions Judge was of the opinion. 
that the iearned District Magistrate had. 
no jurisdiction tc set aside the order 
passed by the trial Magisirate unders. -249, 
` Procedure Code, in exércise 
of the revisional powers vested'in him by 
s, 436 of the Code and, accordingly, has 
made the present reference. - 

The learned Disirict Magistrate has 
submilted an explanation and, in the 
ecurse of that explanation; he maintains 
that his order directing further enquiry 
into the case was perfectly legal. He has 
pointed out that, as an order under s; 249, 
Criminal Procedure Code, neither amounts 
to an acquittal nor to a discharge, the 
Magistrate, who passed the order and who - 
stayed proceedings under that section, is 
not barred from starling proceedings 
afresh against the accused. He, there- 
fore, maintains that, if the trial Magis- 
trate could start proceedings afresh, there 
is no reason why the District Magistrate, 
to whom the trial Magistrate is subordinate, 
should not be empowered to order further 
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enquiry into a case, the proceedings in 
which were stayed by a Subordinate 
Magistrate under s, 249, Criminal Procedure 
Code. 

The reference made by the Jearned 
Additional Sessions Judge cannot be 
accepted for the simple reason that the 
learned Judge had no _ jurisdiction to 
entertain (he application in revision filed 
in‘ his court. It is provided by cl. (4) of 
s. 435, Criminal Procedure Code, that if 
an application under that section has been 
made either to the Sessions Judge or the 
District’ Magistrate, no further application 
shall be entertained by either of them. 

-In the case before me an application was, 
as-alréady stated, made in the court of 
‘the District Magistrate and taat applica- 
tion must be treated a8 an application 
under s. 485, Criminal Procedure Code. 
The Sessions Judge, therefore, was not 
competent to entertain the application in 
revision filed by the accused. It follows, 
therefore, that the reference made by him to 
this court was without jurisdiction. I, 
therefore, refuse to accept the refe- 
rence. 

But as I have examined the record and, 
as I have come io the conclusion that 
the order of the District Magistrate was 
illegal and, that there is no adequate 
ground to disturb the order passed by the 
trial Magistrate under s. 249, Criminal 
Procedure Code, I have decided to set 
aside the order of the District Magistrate 
in the’ exercise of my revisional jurisdic- 
tion, p £ 

On examining any record under s, 435, 
Ciiminal Procedure Code, the District 
Magistrate can proceed either unders. 436 
or s. 437 or s, 488 Criminal Procedure Code, 
Section 437, Criminal Procedure.Code which 
deals with the power to order commitment 
in cases triable exclusively by a court of 
session, and s. 438, Criminal Procedure 
Code, which provides for the submission 
of report by the Sessions Judge or District 
Magisti ate to the High Court, have obviously 
no application to the case before me. it 
is manifest, therefore, that the District 
Magistrate, in passing the order noted 
above, purported to act under and fndeed 
in his explanation he admits that -he did 
act in exercise of ihe powers vested in him 
under s. 436, Criminal Procedure Code, That 
section vastis a District Magistrate with 
the jurisdiction to order further enquiry 
into a complaint which 
missed under s. 203 or sub-s. 3 of s. 204 
of the Code, or into the case of any-pergon 
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accused of an offence who has been dis- 
charged. An order under s. 249, Criminal. 
Procedure Code, is neither one of dismissal 
of a complaint under the aforesaid sections, 
nor is it’ an order of discharge, ,and, 
therefore, s. 436, Criminal Procedure Code 
has no application to such an order. It. 
is true that even after the passing of an 
order under s. 249, Criminal Procedure 
Code, fresh proceedings against the accused 
are not barred by any provision of law, 
but the reyisional powers of the District 
Magistrate’ are governed and controlled 
by the sections of the Code enumerated 
above und, accordingly, the District 
Magistrate had no jurisdiction to quash 
the order under s: 249 and direct 
further enquiry into the case. It follows, 
therefore, that the order of the District 
Magistrate cannot be sustained. ' 

The trial Magistrate in his order dated 
April 8, 1943, has given cogent and con-` 
vineing reasons for holding that the place 
where the gambling is alleged to have 
taken place was not a “public place” or 
a “public thoroughfare” within the mean- 
ing of s. 13: of the Gambling Act. “The 
footpath indicated in the map filed by the 
Prosecuting Inspector was, on ~ his 
own showing, at a distance of about 
300 or 400 paces from the gambling place. 
The mere fact, that that spot was-visible 
to the members of the public who ‘used 
the footpath, cannot make that spot a 
‘public place”. In ordertobe a public 
place or a public thoroughfare within the 
meaning ofis. 13 of the Gambling «Act, 
the place or the thoroughfare must either 
be open to the public or actually used 
by the public, and ihe mere 
publicity ofthe gambling place or. its 
visibility from a public thoroughfare is not 
sufficient. I hold, therefore, that the trial 
Magistrate was right in not‘ pro: 
ceeding further with the case. The resulti’ 
therefore, is that I set aside the order of 
the District Magistrate dated April 16, 
1933, and maintain the order- passed by 


the trial Magistrate. Let the record be 
returned. : 4 
N. ; Reference answered. 
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Guna aND Baxtuny, JJ. 
NARENDRA NATH SAMADDAR 
‘AND OTBERS—DEFENDANTS—~APPELLANTS 
VEVSUS 


ANANDACHANDRA SHAHA AND OTHERS 
_ _ —PLAINTIRF3 — RESPONDENTS 
_ Civil Procedure Code (Act V of .1908), s. 11—Res 
judicata —Suit for rent—Decision in, if operates as 
res judicata in subsequent suit for declaration of 
title— Finding as to genuineness of lease—Whether 
conclusive between partiesin subsequent title suit. 
Although a decision in a suit forrent does not 
operate as res judicata ina subsequent suit for 
declaration of title, yet the decision should be taken 
into consideration and weight should be attached to 
the same Run Bahadur Singh v Lucho Koer (2), 
relied on. ; A 
A decision ina previous rent suit as to the 
genuineness ofa leaséis notto be. treated as con- 
clusive on the question of title in a, subsequent title 
suit, Chunder Coomar Mundul v. Nunnee 
(3), relied on. A 
5.0. A. from a decree of the District 
Judge, Khulna, dated April 9, 1931. 
Messrs. Hira Lal Chakravarti and Ganesh- 
chandra Bhattachrjya, for the Appellants. 
Messrs. Pramodakumar Ghosh 
duprakash Chatterji, for the Respondents, 
f dudgment —The plaintiffs in the suit, 
in which this appeal has arisen, sought 
to have their title, as tenants under the 


defendants declared in regard to lands 


comprised in four: plots, ©. 8. plots Nos.. 


111, 114, 117 and 186, on the allegation 
that they appertained to a tenancy held 
by them” under : the defendants. The 
plaintiffs’ case was that they had been dis- 
possessed by the defendants from plot No. 
114, and accordingly they prayed for pos- 
session of tho same. In regard to the other 


three plots, the plaintiffs’ prayer in the 
suit was for confirmation of possession. 
The claim in suit was resisted by the de- 


fendants who asserted that the lands in 
suit were outside the tenancy of the plain- 
tiffs, held undera skabuliyat executed in 
the year 1269 B.8. which included only 
O. S. plots Nos. 112, 113,115 and 116. The 
Court’ below has passed a decree in favour 
of the plaintiffs negativing the decree of 
the defendants. The defendants have ap- 
pealed to this Court. 

In view of the main ground urged in 
support of this appeal, bearing upon the 
applicability of the rule of res judicata it 
is necessary to mention at the outset that 
there were previous suits for rent instituted 
by the defendants in the present suit, in 
which the kabuliydt on which the defence 
ofthe defendants is based, was held to be 
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& genuine document and it was decided on 
the basis of that.document. that the lands 
now in suit comprised in C. S. plots Nos. 
111,114,117 and 136 were includedin the 
tenancy.of the plaintiffs in this suit- as 
claimed by them. In connection with „the 
question of res judicata as raised in his 
case, the Court of first instance observed in 
its judgment that the suit was not over- 
valued’ so as to escape the bar of res 
judicata, that according to the evidence. 
the valuation certainly does not err on 
the side of over-valuation; There is: no. 
indication in the judgment of the Court. of- 
appeal below, as was suggested ‚before us, - 
during the course of argument, that"the 
Courts of Munsifs, which tried the suit for. 
rent instituted previously, were competent 
at the time when the previous suits were 
brought? to try the present suit for de- 
claration of title and for possession as 
subsequently to the institution of the suits 
for rent, by rise in the value of the prop- 
erty, those Courts ceased to be the proper 
Courts. No such case was made out, and 
the view expressed by the Court of first 
instance to- which reference has been made 
éffords sufficient reason for holding that 
the principle followed in the case of 
Gopi Nath Chobey v. Bhugwat . Pershad (1) 
cannot be applied to the case before us. 
It cannot be held in this case that the 
Munsifs who tried the previous suits for 
rant, were competent to try the present 
suit, if {hen brought, although on a. subse- 
quent date, by rise in the value of the pro- 
perty the Courts of the Munsifs ceased to be 
proper courts, so far as pecuniary juris- 
diction was concerned. i - 

The case before “us is not a case in 
which the observation of Mitter, J., in 
Gopi Nath's case (1), that the! reasonable 
construction of the words “in a Court of 
competent jurisdiction to try such. subse, 
quent suits,” contained in s. 11, Civil Pro- 
cedure Code, was that it must be referred to 
the jurisdiction of the Court at the time 
when the first suit was brought could be 
applied. In our judgment the learned 
District Judge, in the Oourt below, directed 
himself- rightly in stating that the deci- 
sion inthe previous suits for rent, although 
not operating as res judicata should be 
taken into consideration and that weight 
should be attached to the same. „This is 
the principle, which underlies the decision 
of their Lordships of the Judicial Commit-' 
tee of the Privy Council in the case of 


(1) 10 0 697: 
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Rum Bahadur Singh v. Lucho Koer (2). We 
are further of opinion that adopting the 
rule laid down by the Judicial Commit- 
tee in’ thecase refeired'to above, a judg- 
ment in a suit for rent should not generally 
beheld to be conclusive in a suit for decla- 
ration of title to. property consequent upon 
an. adverse decision given in a suit. for 
rent in which final decision on the ques- 
tion of title should be-avoided as far as 
practicable. In the case of rent suits 
proper the’ subject is narrowed down to 
the- function of rent Courts—to the decision 
of whether rent.is-due for a ‘particular 
period for what lands and at what rate. 
It appears to. us that the learned Subordi- 
nate Judge, in the Court of first instance 
approached the case before it from a correct 
standpoint, when he observed that 

.“there has been no finding as to the points in- 
volved in the pregent case in any of the previous 
suits for rent, which might operate as res judicata, 
The question ‘of genuineness or otherwise 
of: the kabuliyat of 1269 was -considered and it 
was undoubtedly decided adversely to the plaintiffs 
in the previous suit, (referring to Rent Suit No 1300 
of 1971, to which special reference has been made 
before us). but the finding on that question, arrived 
at in previous litigation, does not prevent a re-agita- 
tion of the same question in this suit.” 

As has been noticed aiready, the decision 
in the suit for rent brought in the year 
1921, on which great reliance is placed on 
behalf of the plaintiffs-appellants, was on 
the basis of the genuineness of the 


kabuliyat of the year 1269 B. S. The. 


question whether the decision in a rent suit 
on the question of genuineness of a docu- 
ment was conclusive between the parties in 
a suit for ejectment received the considera- 
tion of a Full Bench of this Court in the 
year 1873 in a case, which was referred to 
the Full Bench by Louis Jackson and Dwar- 
kanath Mitter, JJ. : In that case a tenant 
brought a suit egainst his landlord for re- 
covery of possession of lands claiming to 
hold the land under a patta and the 
landlord impugned the document as 
spurious; upon trial the patta was found 
to be genuine in a subsequent suit by the 
landlord to eject the tenant from the lands. 
The question referred to the Full Bench, 
whether the previous decision as to the 
patta was conclusive between the parties, 
was answered in the negative: Chunder 
Coomar Mundul v. Munnee Khanum (3). 
The opinion expressed by Dwarkanath 
Mitter, Js, in the order of reference, is worthy 
of special notice. The learned Judge ob- 
served, 


(2) 11 O 391: 12 IA 23; 4 Sar, 602(P O). 
(3) 11 B L R 434; 19 W R 322 (F B). 


NARENDRA NATH SAMADDAR V. ANANDACHANDRA -SHABA 


A 


14710 


“The paita isa mere matter of evidence, and it is 
beyond all question that a-mere matter of evidence 
cannot be pnt in issue,» A disputed state of facts 
might legitimately form the subject-matter-of an issue. 
But it would be justas improper to put in issue docu- 
mente which the parties have filed in support-of their 
respective allegations, as it-would be to put in issue 
the veracity of tne witnesses who are.. summoned to 
depose to those allegations. The evidence-of a witness 
as tothe evidence of a particular state of facts, is 
just as much a matter of evidenze_as a co.responding 
document; -and 1 do not therefore: think’ that we 
ought to make any distinction between them in frame 
ing the issues” Buk en a % 

The’ learned Judge thén.-proceeded,. to 
state that ; = 

“the issue of tenancy was.no doubt, raised in thé’ 
previous suit, and the patta might have Feen- put in 
for the purpose of proving the affirmative of that 
issue But the opinion of the “trying Court’. 
on the genuineness.of the patta can no more 
be treated as the decision of an issue directly raised 
upon the poiat than the opinion of that officer upon 
the veracity of the witnesses examined.” 4 

The above opinion expressed by Dwarka- 
nath Mitter, J., was accepted by Couch, O. 
J. In his judgment the learned Chief 
Justice stated the point thus: 

“It was necessary to find whether thè alleged lease 
was genuine; but the real judgment in the suit was 
that the plaintiff was a tenant, the patia being the 
proofof it” ` 


In consonance of the view expressed’ by { 
Couch, ©. J, and Dwarkanath Mitter, J.. 
in the case mentioned above, we are of 
opinion that the decision on the question 
of genuineness of the kabuliyat ‘of ‘the year 
1269 B. S. inthe previous rent suits could 
not be treated as conclusive oti the question 
of title as. raised in the present litigation. 
For the reasons slated above the rulé of 
res judicata or the rule of finality or pré- 
vious judgments -does not’ apply to the 
decisions in the previous suits for rent. 
The Court below has properly dealt with all 
the materials on the record, and its decree 
in favour of the plaintiffs in the suit, based 
as it is on findings of fact leading to the 
conclusion that the plaintiffs have title to 
the lands comprised in O. S. plots Nos, 111, 
114,117 and 136 as tenants, must be affirm- 
ed. A point was made in support of the 
appeal, that proper weight has not been 
attached to the decisions in the previous 
suits for rent, specially the decision in rent 
suit of 1921, The contention advanced in 
this behalf is not supportable, in view of 
the position that the learned Judge in. the 
Court of Appeal below has in his judgment 
clearly indicated that weight should be 
attached to the decisions in the previows 
litigations, and has rightly observed that 
- “if it ia to be postulated that merely because those 
previous decisiuns exist, the evidence adduced by the 


plaintiffs is to be wholly rejected, then in effect the 
previous decisions have operated as res judicata.” - 
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The learned Judge has,.in our ’ opinion 
given proper weight to the previous deéi- 
sions in the suits for rent, and has arrived 
at’ his conclusion upon the ‘entire evidence 
adduced-iin the present litigation by the 
parties concernéd; and” ‘it~cannot “be satd 
that there was any . niisdireetion “in” the 

. måtter of weighing “of . évidence--in the 
case, keeping in view the previous deci- 
sions, which were relied -upén _by. the 
plaintiffs in support of their. case .on the 
footing that these decisions were conclusive 
as to the rights of parlies;-in the present 
litigation, a case which must be negatived. 
In the result this appeal vis dismissed wich 
costs.. ; k f 7 

N. Appeal dismissed. 
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MOR PHALAI - Acccssp 

Versus 

EMPEROR—-OprrosITe PARTY 

Evidence Act (Iof 1572),3 24—Ertra-judicial con- 
fession—Whether words used were intended to con- 
vey inducement depends on circumstances—Burden of 
proof that confession was not ‘so indured is on the 
prosecution. Sop i 

Whether the words used.by a person to a confess- 
ing accused wero intended to convey to the accused an 
inducement, threator promise or not, and whether 
auch inducement, threat or promise was sufficient 
or not to give the accused reasonable grounds to 
suppose that he will gain an -advantage or avoid 
an evilofa temporal nature in reference to the crime 
must depend on the surrounding circumstances in 
which the words were used. Jt is upon the prote- 
cution to ‘prove that the confession was not im- 
properly induced. Reg v. Thompson (7) and Ibrahim 
v, Rex 5), referred tu. : 

Where the accused was taken to a person in 
authority m the place where he had encamped with 
the Police party and he pointing out a Policeman 
to. the ac:used reminded him that the Police were 
true and asked him to speak the truth: - 

Held, that although the accused might not, ‘strictly 
speaking, have been in the custody ofthe Pclice, yet 
the words used to him were not intended merely. to 
convey a warning to him that he should speak the 
truth but were intended to convey to him that if he 
did not speak the truth it would be the worse for him. 

| English case law discussed] 

Mr. Parmanand Kundanmal for the 
Crown. i 

Judgment. The accused Mor has been 
convicted under s. 304, Indian Penal Code, 
for the murder of his wife Musammat 
Mirzadi and sentenced to seven years’ 

_ rigorous imprisonment. His conviction de- 
- pends upon his own confession. On Sep- 
tember 12, 1932, one Kambar lodged infor- 
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mation with the “Police ‘alleging’ that while . 
he was grazing” his cattle in the ;jungle 
near the field of the accused he heard cries of 
‘“khun Khun? coming from the direction of 
the field of ‘the accused, that at that time 
he saw Aminat. and Agot, danghteis “of 
Musammat Mirzadi; coming towards’ him 
weeping and that Aminat informed him 
that her muther had bten murdered by the 
accused, ~ On hearing ‘this K: mbar ran 
to'his-house to caution his brother Parpio 
as he~was afraid that: Mor might commit 
thé murder‘of Parpio also as Parpol was 
suspected of being: on terms of criminal 
intimacy ‘with Musammat: Mirzadi. On 
this information being lodged the Potice 
requisitioned the help of K. B? Sirdar 
Kaiserkhan and to him, it is said, the ae- 
cused made the confession, ; TH 

At the trial the learned Sessions Judge. 
dishelieved the story of Kambar, and the . 
pro:ecution were nol abie io secure any 
other evidence ‘to codnect the accused 
with the’ murder. All that the prosecu- 
tionhave relied upon is this extra-judicial 
confession and the conduct of the accused 
as corroborative of the. extra-judicial con- 
fession:’ In the confession ihe accused 
is said to have informed the K. B.. that 
he had seen his wife in a compromising 
position ‘with Parpio and that as he had a 
hatchet in his hand he struck his wife 
while Parpio made his escape. ..The several 
pieces of conduct relied upon'in support of 
this alleged‘ confession are: (1) that the 
accused was not to be found in his house 
for twu or three days before he appearéd 
in the presence of the K. B.; (2) that 
after he made his confession he took ‘the 
Police to a place where the alleged mur- 
der is said to have been. commited and 
at that place earth was found to be 
bloodstained and that earth’ has been 
certified bythe Chemical Analyser. as 
being stained with human blood; and 739) 
that thereafter he took the Police to ‘a 
place where he is saidto have thrown 
the dead body and at that place there 
were marks of dragging of a bag ‘and 
certain footprints, A search was made 
for the dead body ina canal, but no dead 
bodv was found there. The footprint 
test held by the Police had no eviden- 
tiary value, as the accused had walked 
all along to the place in company of the 
Polieapagi. ni? ck nares. ak Ge Sy Mesa 
_ The learned Public Prosecutor “has, very 
frankly stated that if the . confession is 
inadmissible in evidence, there can be 
no conviction, Now s. 24, Evidence Act, 
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provides that a confession made by an 
accused person is irrelevant if the follow- 


ing three conditions are fulfilled: (1) that- 


itiwas made to a person in authority; (2) 
thatit appears to the court tohave been 
caused by any inducement, threat or pro- 
mise having reference to the charge against 
the accused proceeding from the ‘person 
to whom itis made (3) that such induce- 
ment threat or promise is in the opinion 
of the court sufficient to give the 
accused grounds which would appear 
to him reasonable for supposing that by 
making the confession he will gain any 
advantageor avoid any evil of a temporal 
nature in reference to the proceedings 
against him. ; i 
Whether-in any particular case these 
conditions: are fulfilled or not must de- 
' pend on the facts of that case. In this 
“Gage the following facts appear to be 
firmly established: (1) That the K., B. 
“and one Virumalare joint owners of land 
of which the accused was the Kambar 
and that the K. B. is the Sirdar of the 
Bozdars, the accused being a Bozdar. (2) 
Thatthe K.- B. had been sent for by the 
Police to help them in the investigation 
of the crime. (8) That he was with the 
Police until the arrival of the accused, 
(4) That he sent for the accused as the 
Police told him that there was a com- 
plaint against the accused for the murder 
of his wife. (5) That when ‘the accused 
came the Khan Bahadur and the Police 
were encamped in an open space at a short 
distance ofeach. other; and (6) that the ac- 
eused made this confession when the Police 
was within the sight of accused although 
perhaps not’ sufficiently near to hear what 
the. accused. said tothe K. B. The Khan 
Bahadur has said ‘p. 14 of the paper book) 
as follows: j 
“It was midday or a little after it when I began 
to make inquiry from the accused. We (sic .}) 


talked with the accused for half an hour or three- 
quarters of an bour, | asked the accused to speak 


thé trath. . . < (do ‘not remember if I said ‘to 
the accused that Kambar said that he had heard 
cries . . < . l said totheuceused that the Police 


had come, There were four or five policemen present 
besides the Sub-Inspector. There was an open 
space between the place where the Police was and the 
jace where we made inquiry from the accused " 
The head-constable has said in his evi- 


dence: 

“Tne Sub-Inspector, I and Kaisar Khan were 
encamped in an open space, but we were under Lai 
trees and, Kaisar Khan was under Kandi trees at 
a distance of 100 paces from each other. .. Kaisar 
Khan called the Sub-Inspector to him Kaisar Khan 
might have inquired from the accused at that time, 
The Sub-Inepector and Kaisar Khan were 100 paces 


MOR PHALAT V. EMPEROR 


-have, taking into consideration 


14710 


far from me when they were with the accnged.. | 
Inthe lower Court I may have said that Kaisar 
Khan, Khan Bahadur, made inquiry from the 
accused sometimes in the camp and sometimes else- 
where." : 

The s:altement made. by the Head-Con- 
stable in the Committing . Magistrate's 
Court and referred “1o:above has been 
exhibited. It reads:>,: ` 

“Khan Bahadur made inquiries from Mor sometimes- 
here and sometimes elsewhere.” ' 

Now on this evidence there can be no 
doubt that K. B. was a person in authority . 
and that it was after he had a talk with 


‘the accused for -about three-quarters . of. 


an hour that he obtained the confession. 
What he said to the accused is not in evi- 
dence. But he admits that he asked the 
accused “to speak the truth, Whether 
these words were intended to convey to the 
accused an inducement, f threat or promise 
or not and whether such inducement, threat 
or promise Was sufficient, or not to give 
the accused reasonable grounds to suppose 
that he will gain an advantage or avoid 
an evil ofa temporal nature in reference to 
the crime, must depend on the surrounding 
circumstances in which these words were 
used. In Reg v. Garner (1), Erle, J., has 
said: ; 

“Tt does not turn upon what may have been tha. 
precise words used, but. in each case whatever the 
words used -may be, it is for the Judge to consider 
before he admits or rejects the evidenée, whether the~ 
words used were such as to convey to the mind of 
the person addressed, any intin ation, that it would 
be better for him to confess thai he did the crime or 
worse for him if he does not," i 

In Emperor v. Panchkani (2) it is said 
that : i 
“a perfectly innocent expression, coupled with acts, 
or conduet of the person in authority-together with 
the surrounding circumstances, may amount toan 
inducement, promise or threat within the meaning 
of s 21, Evidence Act.” | 7 

In all such cases it is rather. a question 
of circumstances than of the actual words 
used. Expressions like the following: 

‘Speak the truth 1t would be better-for you if you 
do” in Reg v. Bose (3): “You had better tell all you 
knowin Reg v Kingston (4) “If you do not tell me 
1 will give you in charge of the police till you tell 
me” in Reg v Luckhurst(5'.“1£ you do not tell me 
all about it 1 will seud for the constable"in Keg v. 
Richard (6)" i 
the cir- 
cumstances in which they were used, been 

(1) (1883) 2 Kar & K 920: 18 LJ MO 4: 12 dur. 
94t: 3 Cox. C U 175; 3 New Seas. Cas, 329. 

12) BH lod Cas. 414; AIR 1925 0al. 587; 26 Cr, L 
J 7x2; 52 Oal. 67; 29 C WN 360, 

(3) (198) 78 L T 1.9; 67 LJ Q B 289; 18 Cox. O O 
7171; LAT G R213. < - 

(i) (1320) 4 Carr & P 367, a ee 

a) (1853) 6 Cox 243; 97; 17 Jur, 1082; 23 - 
Ly M O18: 20 LR 129, i Er 

(6) (1831) 5 Carr. & P 318, 
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held to bepromises or threats excluding 
from admission in evidence the confession 
made in consequence thereof. The burden 
was on the Crown to prove that the confes- 
sion was not improperly induced: Reg v. 
Thompson (7) and “brahim v. Rex (8); 
and 1 am inclined-‘to the view that in 
the circumstances.of this case the Crown 
has not discharged that burden and -that 
the extra-judicial confession chould there- 
fore be excluded from consideration and 
for the following reasons: The accused 
was brought to the Khan Bahadur at the 
same place where the Khan’ Bahadur.was 
encamped with the police party. :The 
Khan Bahadur pointed the: police men to 
the accused and reminded. him. that the 
police are there and told him “You speak 
the truth.” Although the accused may 
not, strictly speaking, have been in ‘the 
custody of the police at that time so as 
to bring his case within the purview of 
the ruling of this court in Haroon v. Empe- 
ror (9), Tam inclined to the view that: the 
words used by the K. B. were not intend- 
ed merely to convey a warning to the ac- 
cused that he should speak the truth as 
in Reg v. Jarvis (10), but, to use the words 
of Wallis, J., in that case, these words 
meant “you had better speak the truth” 
and’ were intended to convey to the accus- 
ed that if he did not speak the truth it 
will be worse for him. Fo rs i 

Apart from this I am also inclined to the 
view that the ‘confession is not true; If 
the accused saw the deceased and Parpio 
in a compromising position the first person 
whom he would kill would be Parpio and 
not the deceased, and that even if by 
chance he hit the deceased first, he would 
according to the Baluch custom immediate- 
ly pursue and kill Parpio:who wasi the 
Karo. As a matter of fact if any part of 
the evidence of Kambar isto be believed 
it would appear that Parpio was nowhere 
in the vicinity and that Kambar was the 
first to jnform Beryl of what had transpir- 
ed, We think ‘that under the circum- 
stances the accused is entitled to an acquit- 
tal We accordingly set aside the convic- 
tion and sentence of the accused and order 
that he be set at liberty. 

x. Conviction set aside. 

(7) (1898) 2°Q B 12, - 

(8) (1914) A O 599; E3 LIP C185; 1111, T233 24 
Cox U O 174. z : 

(9) 141 Ind. Cas. 215; A IR 1932 Sind 149; 1932 
Or. Cas 685; 268 L R 1; Ind. Rul (1933) Sind 33; 31 
Or, L J 129. i - 


(10) (1864) 87 LJ MO1; 10 096;17 L T 178; 16 . 


W R111; 10 Cox. O 0 574, 


PATNA HIGH COURT. - 
Second Civil Appeals Nos. 180 to 184 
of 19381 a 
December 8, 1933 ae 

COURTNEY-TERBELL, U. J., AND KULWANT 
BAHAY, J. +: 

TULSI AHIR anp‘otHeas—Deren DANTS 
—APPELLANTS ` 


versus ; 4 
RAM DAS SAHU AND OTHERS — PLAINTIPES 
— RESPONDENTS | - 

Bengal Tenancy Act (VIII of 1885), ss. 60, 148-A 
—Suit under s. 148-4—UCo-sharers impleaded aš pro 
forma defendants—Claim that co-sharers should be 
made.to disgorge a proper proportion of rent receiv- 
ed by them—Maintainability of suit—Bar under 
s. 60 ~Whether operates. : ue 

The plaintiffs instituted five suits for rent on, the 


allegation that the rent was due and the pro forma . 


defendants were added as co-sharers, the suit being 
brought. under s.148-A of the Bengal Tenancy Act 


and the claim against the co-sharera was that. if it - 
should be held that the tenants had paid the’ rent .. 


to the pro forma defendants then, the pro-forma 
defendants should be made to disgorge a proper 
proportion of the rent so received by theme Jt was 


found as a fact by the trial Court that the rent had - 


throughout been paid bythe tenant . defendaut$ to 
the proprietors, the pro forma defendants, and that 
the plaintifis had in fact been out of possession 
since July, 191t, and were not in the position of 
mortgagees in possession : i 

Held, that it was open to the proprietors, pro forma 
defendants, being sued as they were and not having 
been brought into court at” their own choice to 
defend the claim made by the plaintiffs against 
them that they should disgorge the rent they havə 
received by showing thatthe plaintiffs had no right 
to recover that rent Sheo Charan .Dhobt v, Bansi 
Singh (1), referred to. cs > 

Where the plaintiff seeks to recover money from 
a person other than the tenant. it is. open 
to the tenant to setup in defence that the plaintiff's 
right to recover the money claimed does not éxist. 
Such bar as is produced by s. 60 of, ‘the Bengal 
‘Tenancy Act is a bar against the téaant only’ in so 
far as it isa bar at all. It doesnot operate asa 
bar against parties from whom money ..is' claimed 
m the basis of any other relationship: ‘Lp. 1034, col. 


S. C. A. against a decision of the. ‘District 
Judge, Saran, dated September. 20, . 1930, 
reversing that of the Additional Munsif, 
Sewan, dated December 19,1929. 

Messrs. S! M. Mullick and P. P. Varma, 
for the Appellants. 5 

Messrs. A. B. Muhkerjee and B. N. Mitter, 
for the Respondents. i 

Courtney-Terrell, C. J.—The suits out 
of which these appeals arise are in form 
suits. for rent. In fact they’ are very 
clearly suits for possession by one person 
claiming title to the land against another. 
Five suits for rent were brought b? the 
plaintiffs on this allegation’ that the rent 
was due and the proforma defendants. were 


added as co-sharers, the suit being brought - 
under s; 148-A of the Bengal’ Tenancy’ 


“ sn Pro Forma. 
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Act and the claim ` against, the co-sharers 
was {hat if it should be held that’ the 
tenants had paid the rent to the pro forma 
defendants then the pro forma defendants 
should be made to disgorge.a proper. pro- 
portion of the rent so received by them. 

The defence that was put in both by the 
tenant defendants and the pro forma de- 
fendants was that the plaintiffs had in fact 
no title to sue and the following facts were 
relied upon. Tt appears that the proprietor 
detendants, had a 7 annas odd share in the 
village ‘and in November, 1902; these pro- 

prietors gave 4 annas 10 gandas out of this 
A annas to the, plaintiffs, in. usufructuary 
mortgage, but that since the year 1914 the 
plaintiffs had not been in possession and 
that the rent had been collected by the 
eféndants fromthe tenant 
defendants and .that ‘the plaintiffs since the 
year 19:4 had not collected a single. rice of 
rent and in ‘fact in 1919 the” plaintiffs, had! 
‘made a complaint in writing against. the 
pro forma defendants alleging the fact of 
‘the mortgage and? alleging that they had 
been ‘dispossessed in the year 1914 and 
threatening legal proceedings unless their 
possession as mortgagees. was - restored. 
Needless to say if the allegations “by the 

plaintiffs’ in their complaint in the year 
igia were trué, by the date of these suits in 
1919 the position of the plaintiffs as mort- 
gagees in possession and as mortgagees at 
all Had ‘come to an end. It was found as 
a fact.by the trial Court thatthe rent had 
throughout been paid by the tenant- defend- 
ants to the proprietors the pro forma 
defendants, and that the plaintiffs had in 
fact been out of. possession since July, 1914 
and were not in the position of mortgagees' 
in possession. 

The plaintiffs in appeal to the District 
Judge relied upon the fact, which wab 
undenied . that they had in fact 
registered and were still on the register 
recorded as mortgagees in possession. It 

may be noted that the proprietors were also 
registered as proprietors but the plaintiffs 
in appeal to the District Judge relied upon 
s. 60 of the Bengal ‘enancy Act and said 
that.the tenants defendants were not ent:tled 
to rely in defence to asuitfor rent by the 
régistered morigagees in possession upon 

any receipt for rent granted by any other 
person. The learned District Judge acced-. 
ed-te this argument. He held not- 


withstanding the findings of fact by the. 


trial Court and accepting those findings .of 
fact, that the fact that the plaintiffs had 
not been in posean for more than twelve 
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years prior to the suit was immaterial, 
that the plaintiffs were registered, that the 
defendants could not rely upon their pay- 
ments of rent for the years in suit to the 
proprietor defendan's und . therefore ‘that 
the plaintiffs were entitled-to succeed and 
accordingly he reversed the judgment of 
the Munsif who had dismissed the suits. 

In app2al before us it has been pointed 
out that s. 60 of the Bengal Tenancy Act 
has no application to'a case of this kind. 
Here the plaintiffs have sued bath the 
the tenant defendanis and the pro jornia 
registered .proprietur defendants and haye 
claimed.a remedy against the pro forma 
proprietor defendants. Indeed it is that 
part of the remedy claimed which is the 
most important. part of .the case. Itis 
clearly open to the proprietor ‘pro forma 
defendants being sued as they are not. 
having been brought into court at their. 
own choice to defend the: claim made by 
the plaintiffs against. them ihat they 
should disgorge the rent they have received 
by showing that the. plaintiffs have no 
right to recover that rent. An instance of 
that situation is afforded by the case of 
Sheo Charan Dhobi v, Bansi Singh, 44 Ind.. 
Cas. 129 (1). In that case the plaintiff as a 


. usufruciuary. mortgagee sued the defend- 


ants for rent and it was pleaded that, the 
plaintiff, was not. entitled to sue for yent 
because his name had. not been registered, 
as. mortgagee and furthermore the | ques; 
tion of his title as mortgagee was put in 
issue and decided against him. „After that 
he registered.his name and, sued again, 
It was held by Mr., Justice Imam of this 
Court in answer to the contention that it. 
was not. open to the tenant defendants to, 
plead in defence that somebody else was: 
entitled to receive the rent that. in sucha 
case s. 60 of the Bengal. ‘Tenancy Act had. 
no. application. and the learned, Judge 
said: 

“A reading E ‘that section clearly points out to me 
that it relates to the cases of those who are proprietors, 
managers or mortgagees' of -4n estate, ' Inthe’ 


present case the defendants ‘deny the montis of’ 
Bansi Singh as a mortgagee”. 


In this case not only the tenant defendants: 
but the proprietor defendants who are the 
real defendants in the case deny. the 
existence of the mortgagees’ rights and the 
cessation of the mortgagees: right owing to 
the fact that they have been out of pos- 
session for more than twelve years has: 
been found .as a fact. Authorities have 
been placed before us: in ‘considerable , 
numbers in each of which the suit was 
(1) 44 Ind, Oas. 129, 


ah 


‘other relationship. 
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against the tenant defendants alone. They 
were not suits brought under s. 148-A of 
the'Bengal- Tenancy Act nor suits in which 
a ‘claim was made against- persons who 
had received the rents from ‘the defen- 
dants. In the case where the-plaintiff seeks 
to recover money from a person other than 


„the tenant, itis obviouslyopen to the tenant to 


set up in defence that the plaintiff's right to 
recover the money claimed does not exist. 
Such bar as is produced by s. 60 of the Bengal 
Tenancy Act is a bar against the tenant 
only insofar as it isa barat all. It does 
not operate as a bar against parties from 
whom money is claimed on the basis of any 
In my ‘opinion the 
judgment of the learned Judge in appeal 
was erroneous.” He had accepted the find- 
ings of fact of the trial Court and on those 
findings of fact it is obvious that the suits 
must fail. I would therefore reverse the 
decision of the appellate Court--and restore 
the decision of the Munsif. The respon- 
dents should pay the costs throtighout, 

Kulwant Sahay, J.—I agree 

Ne - Order accordingly. 


PESHAWAR JUDICIAL 
COMMISSIONER'S COURT 
First Civil‘:Appeal No, 194 of 1933 |, 
July 11, 1933 
MIDDLETON, J. O. AND 
ek Saapoppin A.J:C, 
Malik PARTA PSINGH—PLAINTIFF— 
i APPELLANT 
; versus 
HARKISBHANSINGH AND OTHERS— 
DEFENDANTS —RESPONDENTS | 


Hindu Law—Joint family—Acquisution by some 


members with joint family property— Whether merges 


in joint family property—Father, if can acquire 
‘property to exclusion of other members—Partition— 
Separate residence and following distinct allocations 
—Sufficiency of-—Institution of suit for partition — 
Effect of: 

Where the father is the karta of a joint Hindu 
family, he cannot acquire property to the exclusion 
of the other members ; nor can he along with oher 
members do so to the exclusion of others. He as 
karta is in the position of atrust and bis financial 
dealings are dealingaon behalf of the whole family. 
In the absence of any disruption and distribution of 
the joint properties, his activities are for the benefit 
of the whole family.~-Acquisitions resulting from 
the joint family property from the ventures of some 
of the members merge in the joint family property. 
[p. 10:0, col 1.) h 

The mere institution ofa suit for partition causes 
a disruption of the family. Mere separate residence 
and following distiact allocations cannot in- them- 
selves createa disruption. a ; 

Messrs. Sardar Raja Singh and Le Ram 
Labhaya, for the Appellants > -- = = > 
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Mr. .Diwanchand, R. B., for the Respon- 
dents. l 
Judgment The relationship between 
the parties is as follows: . i | 
Rir Dah 


| 
Partabsingh. Narayansingh. ~ 


Krishan Singh, 
. defendant. 

The plaintiff sued for possession of cer- 
tain property by partition. The plaint 
was vaguely worded and the case has al- 
ready come before this court in appeal 
regarding the decision of a preliminary 
issue. By the order of the Bench dated 
May 5, 1931, it was held that the suit as 
instituted was one to enforce a right to share 
in joint family property. Issues Nos 5 to 8 
were as follows: “5. Was the property in 
suit or any part thereof together with 
other property, left by Malak Hirasingh, 
the common ancestor of the parties? 6. 
Are plaintiff and defendant No. 1 in joint 
possession of the property in suit since the 
death of M. Hirasingh? 7. Is plaintiff enti- 
tled to the possession of one-half of the 
property in suit by inheritance? 8. Is the 
property in suit a joint family property 
in which plaintiff has a right to enforce a 
share to the extent of one hali?” These 
issues were considered jointly in the judg- 
ment now under appeal by which the 
plaintiff's suit has been dismissed. The 
main difficulty in this case has been the 
vagueness of the pleadings; in fact both 
parties at different stages of the case have 
taken up different positions in their 
contest. The only issue really contested 
in appeal is issue No. 8, regarding the nature 
of the property in suit. 


The facts of the case as revealed by the 
evidence, are that -Hirasingh who - with 
his sons then formed a joint Hindu ‘family 
owning ancestral property in Rawalpindi 
District “came to’ Ahottabad in 1872, ‘at 
which time his elder son Narayan Singh 
was about eight years old and the younger 
son Partap Singh was about six years old. 
Plaintiff Partap Singh was first éducated 
in Abbottabad, but in: 1886 he went to 
school:at Lahore and- remained there til] 
1588. Whilst he was at school his ex- 


-penses were paid by Hirasingh, his father, 
-as is evident from various letters written 


to him by Hirasingh e. g. Exs. P. 3 and P.7. 
In 1887 Hirasingh acquired a site in 
Abbottabad from the Municipal- ‘Com- 
mittee for the purpose .of building” -at 
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a ground rent of Rs. 5 perannum, It is 

evident that he. commenced building 
whilst the plaintiff was at school in Lahore 
for ina letter (Ex. P.7), dated June 29, 
1807, he mentioned the fact that he hid 
already built three outhouses, whilst in 
another letter Ex. 9, dated, September 4, 
1887, he mentioned that he had laid the 
foundation stone of the main building. 
In 1888 itis gatisfaclorily established that 
the. plaintiff Partab- Singh accompanied 
thé: Black Mountain Expeditionary Force 
as acontractoy. He has alleged that on 
“his tetura he handed over his earnings 
to his father, Hirasingh, who utilized them 
‘towards “the ¢otistruction of the buildings 
now upon the “site. The latter allegation 
‘is ‘contested ànd we are unable to find 
“thatthe plaintiff. has succeeded in pro- 
wingit. Thereafter as noted in the judg- 
ment under appeal it is clear that the 
plaintiff did not reside in Abbottabad 
but engaged himself in business and other 
occupations elsewhere, whilst Narayan 

Singh ‘and Hira Singh lived together in 

Abbottabad and carried on a business there 

in which, both took active part. From 

-about 1900 the books maintained in the 
Abbottabad blisiness which had previously 

contained entries indiscriminately in the 

handwriting of Hira Singhand Narayan 

Singh,: underwent a change. | 

. The books relating to certain business 

were thereafter. maintained by Narayan 

Singh With occasional entries by Hira 

Singh, . whilst the -books relating to 

other business were maintained by Hira 

Singh with occasional entries by Narayan 

Singh. Some, time after these relations 

between HiraSingh and Narayan Singh 

appear to have become. strained, so much 

so that in 1914 Hira Singh brought a 

‘complaint „under s. 8, Frontier Orimes 
Regulation, against Narayan Singh, and in 
those proceedings Narayan Singh, stated 

that hehad been repairing and improving 

the property .’at Abbottabad with his own 

money -which.he indicated had acerued 

to him front contract work. Hira Singh 
died in 1918. Thereafter Narayan Singh 
and-his son the present respondent, con- 

tinued ` to live together in Abbottabad 

using and enjoying -the property - in „that 
place and carrying on various businesses 

jointly»: Nardyan Singh. died “in 1927. 

Meanwhile in some way which-has not been 

_gatisfactorily. explained by either party 
. Partab Singh “was in possession ` of the 
-original joint family property in the Rawal- 
pindi“ District, and on February 1, 1930, he 


PARPATSINGH V. HARKISHANSINGH 


14210 


brought the present suit seeking possés 
sion of half the Abbottabad and including 
the Rawalpindi property in suit as being 
also joint family property.. The plaint 
was very vague and it referred to the 
Abbottabad property as having descended 


tothetwo sons of Hira Singh upon Hira 
Singh's death, but, as already stated, upon 


a construction ofall the terms in the plaint ` 
this Court has already held that itis one 


‘for. enforcement of a right to joint family 


property. Many statements of the plaintiff 
have been recorded during the trial of the 
case.: Reading these together it. is clear 


that he uses the word “‘separate” as indicat- 


ing separate ‘residence. and messing and 
in this sense ,‘he has alleged that he has 


been separate -from other members of the 


family. since 1888. In some statements 
he has alleged that Narayan Singh and 
Hira Singh were also. separate, whilst 
in the others he has alleged that. they 
were joint. The position taken -up by 
Counsel for the plaintiff in appeal is 
timply that the family was originally 
a joint Hindu family as admitted. bythe 
defendant andthat the Rawalpindi pro- 
perty was joint family property; that there 
has never been a disruption of the family 
under which the various members divided 
the property, and that therefore, the whole 
property including that acquired in Ab- 
bottabad through the exertions of Hira 
Singh the karta, is stilljoint family pro- 
perty, in which: the ‘plaintiff is entitled 
to enforce his rights. 

The position adopted on behalf of the 
defendant is less clear. It is admitted 
that there was a joint Hindu family owning 
joint family ‘property in Rawalpindi, but 
itis urged that about 1886 or 1888 the 
plaintiff was partially separated, wheres 
after’ the joint, family property in Rawal- 
pindi remained as joint family pro- 
perty, but Hira Singh und Narayan Singh 
became members of a joint family which 
excluded the plaintiff and as such acquir- 
ed property in Abbottabad, to which the 
plaintiff has no title. He has been unable 
to allége any: formal disruption of the 
family or any -division of the property 
but merely urges, that at the time the 
alleged disruption took place, the family 
property, was “worthless and nobody was 
interested init. He bases the existence 
of this peculiar disruption merely upon 
the conduct of the members of the origi- 
nal family. According to this primary 


‘position takenup by Counsel for the . de- 


fendant the family can still be regarded 
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as joint in respect of its possession in 
Rawalpindi, butthere has been a partial 
disruption to the extent that Hirasingh 
‘and Narayan Singh formed a separate 
joint family (now represented by the de- 
- fendant) in respect of the Abbottabad 
property. An alternative but rather similar 
position isalso suggested, namely, that the 
family is still joint, but that Hirasingh and 
Narayan Singh worked together in 
Abbottabad, acquiring property from their 
own joint funds which: were not funds 
of the joint-familyand that hence all the 
property in Abbottabad is now self-ac- 
quired property of the defendant or his 
ancesiors in which the plaintiff hos no 
interest.” 5 

We have already noted that issues No. 5 
to 8 were’ considered together in the judg- 
ment under ‘appeal. That judgment 
really contains no finding on these issues. 
It ‘gives extracts from the evidence re- 
corded‘, and from. the documents exhibited 
and then very shortly sets forth the con- 
clusions at which the learned Senior Sub- 
Judge“arrived. These are that Hira Singh 
and “Narayan Singh had a joint business 
in’ Abbottabad, with which Partab Singh 
had no concern, and also that Partah Singh 
had aseparate business in which Hira Singh 
and Narayan Singh were not interested: 
also that the plaintiff” had failed to prove 
that he had ever contributed towards the 
construction of the buildings .or towards 
the “business in Abbottabad. On the 
strength of these findings of fact without 
giving reasons,: he has then stated that 
he arrives’ at the conclusion that’ Hira 
Singh and Natayan Singh ‘formed a joint 
Hindu family after thé departure of Par- 
tab Singh froth Abbottabad and that 
therefore upon the death of Hira Singh 
the whole of the Abbottabad property passed 
to Narayan Singh and thereafter to the 
present defendant. Without further com- 
ment he stated that he found all these 
issues against the plaintiff. This judg- 
ment certainly contains no separate consi- 
deration of the issues and no reasoned 
finding on any issue. Ng 

In our opinion the whole case is a very 
simple one, but has keen ‘complicated by 
failure of the parties to ‘concentrate’ -up- 
on the issues which lay . between them: In 
the first place we start from the-undoubted 
fact that at the time when Hira Singh 
came to Abbottabad with, his two sons, 
they formed a joint Hindu-family owning 
ancestral property in Rawalpindi. There- 
afier the plaintiff went to schoolin: Lahore 
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and was supported by his father during 
the same period that his father acquired 
the Abbottabad site and ċommenced build- 
ing operations. Up to this -point there 
can be no question, of separation. From 
1888 onwards Partab Singh has lived 
und worked separately from his father’s 
descendants: onthe other’ hand, Hira 
Singh and Narayan Singh worked together 
in. Abbottabad and appear-to have -- had 
very little communication or intercourse’. 
with the plaintiff. “Mere separate residence 
and following distinct allocations cannot in 
themselves create a disruption. + Neither 
branch has been able to prove’any acf léad- 
ing to disruption, each being. . content. to 
live their own lives without ` interferences. 
from the other, The first standpoint adopt- 
ed on behalf of the defendant that they 
are still in a joint family as-:regards-.one 
property ‘and two separate families -as 
regards another property, is clearly un- 
tenable and needs no discussion. 

The next position to the effect that Hira 
Singh and Narayan Singh whilst still mem- 
bers of a joint Hindu family, jointly ac- 
quired property out of their own funds, 
which therefore becomes _ self-acquired 
property in which the plaintiff has no in- 
terest, is not much stronger. Undoubtedly 
a single member of a joint Hindu family 
who manages to create property by his 
own individual efforts, without using the 
family capital, can acquire property which 
in some circumstances does not merge in 
the joint family property, but. in this 
case the position put forward is different, 
it being alleged that-the father and one 
son ‘jointly acquired property from their 
own funds. The father wus.” undoubtedly 
the head ofthe family and therefore ‘the 
karta. Counsel has beenjunable to cite any 
authority for the contention that the karta. 
of a joint Hindu family can acquire prop: 
erty to the exclusion of the other. members; 
far less, that, he along with other members 
can do so tothe exclusion of others. Hira 
Singh as karta was in a position. of trust 
and’ according to the elementary principl- 
es of Hindu Law his-:financial dealings 
were dealings on behalf of the whole family. 
Moreover, : it -has. not been shown that Hira 
Singh after. arrival in Abbottabad had 
any finds. other- than ithe’: joint family 
funds with: which to commence his financial 
operations and.acquisitions. We must hold 
that- in the absence ofjany- disruption and 
distribution.of the joint property, all Hira 
Singh's activities in Abbottabad were for 
the benefit of the whole family. According- 
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ly it follows that all property in Abbott- 
abad up to 1918 was joint family property 
in which Partab Singh was interested as a 
member of the family. 

“There is evidence showing that since 
Hira Singh’s death there have been addi- 
tions tothe Abbottabad property, notably 
the construction of a Cinema about 1920, 
‘and it is urged that in any case these 
additions should be regarded as the self- 
‘acquired property of Narayan Singh and 
his son. The whole history of the family 
as briéfy given above, shows that it was 
‘Hira Singh who laid the foundation of 
the Abbottabad fortune, and that he did 
so whilst his two sons were mere children. 
Since. his death Narayan Singh and his 
son, the defendant, have continued in 
possession of the Abbottabad property 
and have had full use thereof (for we agree 
with the Court below that the plaintiff has 
failed to prove actual possession of any 
portion ‘or contribution thereto). The de- 
fendant and his father therefore were con- 
trolling a very material nucleus of family 
property, and although plaintiff did not 

share in their financial ventures, it is clear 
` that those venttires were primarily possible 
because of the nucleus. In these circum- 
stances the acquisitions resulting from 
the ventures must also merge in the joint 
family property. | ; 

Turning now to ‘the issues.. Our find- 
ing ón Issue No.5 is that a very consi- 
derable portion of the Abbottabad property 
in suit was acquired by Malik Hirasingh, 
the karta of a joint Hindu family: that 
on his death it was not “left” in the sense 
of being inherited, butremained joint fami- 
ly property of the survivors by survivor- 
ship. On Issue No.6 we find on the ad- 
mission of the parties, that :he plamtiff 
is.in possession of the original Rawalpindi 
property, but- that heis not and never has 
been in actual pussession of any of the 

Abbottabad property, On Issue No. 7 we 
find ‘that the plaintiff is not entitled to 
possession of any property by inheritance; 
the family’ being joint, there can be no 
‘devolution by inheritance: and on Issue 
No.8 we find that thé whole property in 
suit including both that in’ “Abbottabad 
and. Rawalpindi, is joint family property 
in which the plaintiff as coparcener can 
enforce his-right. The mere institution 
of the present suit causes a disruption of 
the family and it follows that the plaintiff 
is. entitled to receive a share by partition 
and from the genealogical table given 
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above it is clear that his share upon parti- 
tion is half. > oe 

Issue No. g9 was not discussed by the 
Court below. It raisesthe question whe- 
ther plaintiff should contribute on account 
of improvements and additions effected by 
the defendant before getting hisshare. The 
issue has already been covered by our find- 
ing that the improvements since :h: death of 
Hira Singh have been made by” means” of 
thé nucleus of joint family property and 
it follows that the ‘plaintiff is mot liable 
to make any contribution beforethe parti- 
tion. Amongst the defendants-respondents 
are some mortgagees of a portion of the 
property in suit. They have not been _re- 
presented in this‘Court, andthe question of 
assignment of mortgaged property at the 
time of partition isone which does not 
arise till a later stage in the litigation. 
We accept the appea) and grant the ap- 
pellant, a preliminary decree for partition of 
the whole property in suit, recording “the 
finding that the shares therein are: half 
Partab Singh, plaintiff-and half Harkishan 
Singh, defendant. A preliminary decree 
will be drawn up accordingly, Plaintiff. is 
granted full costs against defendant. in 
both Courts. . ‘ 

N. Order accordingly. ` 


CALCUTTA HIGH. COURT: 
Civil Rule No. 1391 of 193 
` May 2, 1933 S 
MALLI < AND JACK, JJ. 7 
ABDUL JALIL AND OTAERS—PETITIONERS 


versus reas 
Srimati MAHAMUDA KHATUN 
AND ANOTUER -Opposita PARTIES 

Bengal Tenancy Act (VIII of 1858), 8 26, F-cl, 1 (a) 
—Sule by tenant~—Purchaser acquiring -interest as 
covsharer by sale—Trunsfer, if protected—Right- of 
landlord—Pre-emption—Right, if accrues only after 
sale of property. . 

Where the share of a tenant in respect of a 
holding is sold by him to another person who is 
already a co-sharer in the tenancy but who acquires 
such interest only by purchase, s. 26-F cl 1 (a), 
Bengal Tenancy Act, does not protect the transfer 
and it is open to the landlord to. have the shure “of 
the holding transferred to him. . 

A right of pre-emption will accrue only after the 
property is sold to another and not before. 3 

U, R. from an order of the Munsif 
Fatickchery, dated September 17, 1932. 

Mr. Narendra Kumar Das, for the Petj- 
tloners, i . 

Messrs. Chandra Sekhar Sen and Imam 
Hosein Choudhury, for the. Opposite 
Parties, et 3 


2 


wo . 3 
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Mallik, J.—This Ruleis directed against 
an order by which an application made 
by. the petitioners under s. 26-F, Bengal 
Tenancy Act, to have the share ofa holding 
transferred to them, was refused. The 
petitioners: arethe landlords and the opposite 
party No, 2is one of the tenants in respect 
of the holding under them. In 1931 the 
opposite party No. 2 sold his share to his 
wife, the opposite party No. -1, for Rs. 40 
and it was for the transfer of this share to 
them that the petitioners applied under 
s. 26-F. The petitioner's application was 
refused on the ground that the opposite party 
No.*l had been a co-sharer in the tenancy 
from 1927 and according to the learned 
Munsif the transfer io- the opposite party 
No. 1 was protected by the provisions of 
cl. 1 (a), s. 26-F. Clause 1 (a) could protect 
the. transfer if the interest of opposite party 
No. 1 which was existing at the time had 
not been acquired by purchase. But Ex. 1 
(a kobala) shows that it- was by purchase 
that that interest had been acquired That 
being so cl. 1 (a) afforded no protection to the 
transfer of 1931. 

Mr. Sen for the opposite party. contended 
thatthe wife was not acoowner of the 
tenancy as the transfer in her favour in 
1927 had been made: without the consent 
of the landlords. But it appears that the 
petitioners recognized the wife as a co- 
sharer tenant by realizing. rent from her 
subsequent to the-transfer in her favour in 
1927 and before 1929 when the new Bengal 
Tenancy Actcame into force. Mr. Sen asa 
last resort drew our attention to sub-s. (8), s. 
26-F and contended that under the general law 
of pre-emption the opposite party No. 1 had 
the right to purchase the share which was 
‘transferred.to her in "1931, the parties being 
all’Muhanimadans. But such a right would 
accrue only after the property had been 
sold to another person and not before. The 
‘general law about the right of pre-emption 
‘would not therefore beof any help to the 
. ‘opposite parties at present. . The Rule is 

therefore made absolute with costs one 
‘gold mohur. Let the transfer be allowed 
as provided for in s. 26-l, Bengal Tenancy 
Act. © a 

Jack, J.—I agree. Ay 

N. Rule made absolute. 
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_ CALCUTTA HIGH COURT 
.Criminal Revision Petition No. 231 

- of 1933 | 
March 30, 1933 
Parson, J. ` 
- HEM LAL GANGULY ~ PETITIONER. 
: versus = 
EMPEHROR—Obpposite Party 
Criminal Procedure Code (Act V of 1893), 58. 499° - 

5i4—Surety for attendance of accused ona fixed? 
date and onother dutes—Transfer of case and re- 
transfer to same Court—Non-appearance of accused 
after re-transfer—Surety, if liable. 

: Where a surety signed a bail bond'to the effect 
that the accused would attend at the Court on a 
fixed date and other dates of the preliminary 
enquiry, and the case was subsequently transferred 
from that Court and later re-trausferred to, it, the 
surety is not liable whenthe accused fails to appear 
after the re-transfer. The obligation under the 
bond ceased to exist on transfer of the case and is 
not revived on subsequent re-transfer of the case. 
Shamsuddin Sirkar v. Emperor (1), applied. 


Mr. Sudansu Sekhar Mukherjee, for the 
Petitioner. 

Judgment.—The petitioner in this case 
stood surety for an accused’ person and 
signed the bail bond to the effect that 
he would attend at the Court of the Sub- 
urban Police Magistrate at Alipur on 
June 7, 1932 and other dates of the pre- 
liminary inquiry into the offence charged 
against the accused and should the case be 
sent for trial by the Court of Session, he 
would appear before the said Court to 
answer the charge against him. It seems 
that on several occasions the accused ap- 
peared and eventually the case was trans- 
ferred from the file of the Suburban Police 
Magistrate to that of an Honorary Magis- 
trate of Alipur for disposal. Subsequent 


‘to this, on June 20, .932, the accused fail- 


ed to appear, whereupon proceedings were 
taken against the surety for forfeiture of 
the bond and an order for forfeiture was 
made. The case was then re-transferred 
to the file of the Suburban Police Magis- 
trate and though the District Magistrate 
set aside the former forfeiture order;“the 
Suburban Police Magistrate called upon the 
surety to show cause before himself in 
regard to his failure to appear on a sub- 
sequent occasion. The order for forfeiture 
was again made against the present 
petitioner; the case of Shamsuddin Sirkar 
v. Emperor (1) is an authority for the pro- 
position that: there is no breach of the 
conditions of the bail bond, if the surety 
has failed to produce the’accused in one 
Court and the case -is transferred to an» 
other, 


- “(1) 30 0 10%; 6 OW N°885. 
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Applying this principle to the present 
case the obligation under the bond ceased 
to exist on the transfer of the case and it 
is difficult to see how in any view’ of the 
case the bond could rbe said to have been 
revived on the subsequent re-transfer of 
the case. It is really a question which 
depends upon the language of the bond 
by which the surety has bound himself 
and the surety would no doubt be liable, 
even jn such a case, if appropriate language 
were used. In the present case, the argu- 
ment on behalf of the petitioner seems to 
be sound and the Rule must be made 
absolute. I direct ‘that the penalty, if 
already paid, be refunded. 

N. Rule made absolute. 





OUDH CHIEF COURT 
Second Civil Appeal No. 62 of 1932 
August 9, 1933 - 
Raza AND ALLSOP, JJ. l 
BHIKHAM SINGH AND ANOTHER— 
PLAINTIFFS — APPELLANTS 


versus 
SANT BAKHSH SINGH AND 0THERS— 
DEFENDANTS— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arta 99, 
120—Mortgagees sub-mortgaging their rights—One of 
the’ mortgagees paying his share—Sale of mortgagee 
rights due to default of other mortgagee—Suit for 
contribution by the former—Limitation-- Contract 
Act (IX of 1872),3 69— Applicability. 

The plaintifs and the defendant were mortgagees 
under a deed of May 29, 1908. The mortgage was 
executed for Rs. 1,000 on` which plaintifs were 
mortgagees of halfofthe property and the defend- 
ant was mortgagee of the remaining half. The 

. plaintifs and the defendant sub-mortgaged their 
mortgagee rights for Rs 1,0C0 bearing interest at 
12 annasper cent, per mensem on May 24, 1209. 
The plaintiffs’ case was that they paid the amount 
due from them, Rs. 551-4-0, to the mortgagee cn 
August 3], 1911, and that the defendant paid nothing 
on account of bis share. Ib was further alleged that 
the representative of the mortgagee brought a euit 
on May 22, 1933, for sale of. the mortgagee richts 
against the plaintiffs and the defendant as their 
liability was joint and obtained a joint decree against 
them, that in execution of that decree the mortgage 
purchased the mortgagee rights for Rs 8C0 and got 
possession of the same, through Court, on January 
19, 1928, and that as the plaintiffs lost possession 
owing to the defendant's default, they were entitled 
to claim Ks, 500 with interést at one per cent per 
mensem fromthe defendant The -plaintifis filed 
their suit on January 9, 1f31,. and the suit .was 
framed as one for contribution ; 

Held, that the suit was baried by time, that Art' 
120, Limitation Act, did not govern ‘the suit and 
that even if Art 99 applied ‘limitation, would run 
from the date of sale and not-from the date of dise 
possession, ` ; 

Held, also, that s, 60, Contract Act, did not app- 
by to tbe case, aes 
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S. 0, A.from a decrbe of the Additional 
Sub-Judge, Biabanki, dated November 30,, 
1931. a 
Mr. S. Zahur Ahmad, for the Appellants. 
Messrs. H sider Husain, Naimullah and 
Qutbuddin Ahmad, for the Respondents. 
Judgment. - This is an appeal from a 
decree of the learned Additional Subor- 
dinate Judge of Barabanki, dated Novem- 
ber 30, 1931, affirming a decree of the 
learned Munsif of Fatehpur at Barabanki, 
dated July 25,1931. The facts of the case 
are sufficiently set out in the judgment of 
the lower Appellate Court and it 1s not 
necessary to repeat them in.detail, 5 
The facis relevant to this appeal may 
be shortly stated. The plaintiffs and the 
defendant were mortgagees from one 
Fateh Singh, under a deed of May 29, 
1908. The mortgage was executed for 
Rs, 1,000 on which plaintiffs were mort- 
gagees of half of the property and the de- 
fendant was mortgagee of the remaining 
half. The plaintifis and the deferidant 
sub-mortgaged their mortgagee rights for 
Rs. 1,000 bearing interest at 12 annas per 
cent. per mensem, to one Paras Das, on 
May 24,1909. It appears that Musammat 
Dulara isthe legal representative of Paras 
Das being the widow of his son, Ashrafi 
Lal. The plaintiffs’ case was that they 


-paid the amount,due from them (Rs. 551-4-0) 


to Paras Das on August 31,1911, and that 
the defendant paid nothing on account of 
his bae. It was further alleged that 
Musammat Dulara brought a suit on 


. May 22, 1923 forsale of the mortgagee righ’s 


against the plaintiffs and the defendant 
as their liability was joint and obtained 
a joint decree against them, that in exe- 
cution of that decree ehe, herself pure 
chased the mortgagee rights for Rs. 800 
and got possession of the same, through 
Couri, on January 19, 1928, and that as 
the plaintifis lost possessicn ‘owing to the 
defendant's default, they were entitled to 
claim Rs. 500 with interest at one per cent, 
per mensem from the defendant. | | 

The claim was resisted by the cefendant 
on various grounds. The learned Munsif 
held that the plaintiffs paid Rs. 501-4-0 to 
Paras Das, that this amount did not 
discharge the liability of the plaintiffs in 
full, and that therefore they could nob 
claim contribution. Hence he rejected the 
plaintiffs’ claim. = 

On the plaintiffs’ appeal, the learned 
Additional Subordinate Judge agreed with 
the learned Munsif thatthe plaintiffs 
had paid Rs. 551-4-0 as alleged by them 


wg 
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and that thé defendant had failed to prove 
the -payment alleged by him. He then 
proceeded to consider tha question of limi- 
tation, andthe amount actually due to the 
plaintiffs on the facts alleged by them. 
He decided the question of limitation 
against the plaintiffs and found that only 
Rs. 268 with interest at 8 annas per cent. 
per mensem, could be claimed by the plain- 
tifs as the amount due to them from the 
defendant. 


_ The plaintiffs have come to this Court 
in second appeal. In our opinion, there 
is no substance in this appeal. It ap- 


pears that it was not clear from the 
pleadings what was the nature of the 
plaintiff's suit. The plaintiffs’ Pleader 


was therefore questioned on that point by 
the learned Munsif and he (plaintiffs’ 
Pleader) stated clearly that the suit was for 
contribution: 

“Because the half share of the property was lost 
to plaintifis owing to the fact that the defendant 
did not pay the debt of his own share, and the 
whole property was auctioned.” 

The learned Munsif said in this judg- 
ae in giving his finding on Issue No. 3 
that: ; 

“As the plaintiffs had not paid the entire liability 
under the mortgage of Musammat Dalara, they can- 
not recover contribution. The mortgaged property 
was sold and even a personal decree was psssed for 
the balance of the money." 

The judgments of the lower Courts, spe- 
cially that of the lower Appellate Court, 
show clearly that the sult was fought out as 
a suit for contribution. The appellants’ 
learned Counsel opened his arguments in 
this Court by stating that the plaintiffs’ 


guit was a suit for contribution and he. 


explained -how the present suit was a suit 


for contribution. Subsequently he attempt- 


ed toshow that it was not a suit for contri- 
bution and might be taken to be a suit for 
damages’ He however did notreferto any 
Article of the Limitation Act which might 
be applicable to the plaintiffs’ suit if it 
should be taken to be a suit for damages. 
It is noticeable that no plea was taken in 
the. memorandum of appeal filed in this 
Gourt that the suit was not a suit for con- 
tribution as held by the lower Courts. In 
our opinion the plaintiffs had brought this 
suit as a suit for contribution. The plaint- 
iffs’ Pleader had stated clearly that it was 


a suit for “contribution, as already tated. 


The.plea of limitation which has been taken 
in this case appears to be fatal to the 
plaintiffs’ claim. It was argued before the 
lower Appellate Court on behalf of the 
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appellants that the.suit was governed by“ `>- 
Art. 120, Limitation Act. It has not been 
explained before us how the suit is govern- 
ed by Art. 120, Limitation Act. The ap- . 
pellants’ learned Counsel contends that if 
Art. 99 applies’ tothe suit then the three ° 
years’ period must count from the date 
of delivery of possession (that is, surrender 
of property.) We think this contention is | 
not well-founded. If the suitis governed 
by Art. 99, Limitation Act, then the date 
of sale and not the date of dispossession 
is the date on which the cause of action ac- 
crued to the plaintiffs for the present suit. 
The sale took place some time before 
October 21, 1927, but the present suit was 
instituted on January 9, 1931. It is thus 
clearly barred by time. It appears that 
reliance was placed on s. 69, Contract Act, 
in the course of arguments before the 
learned Additional Subordinate Judge and 
it was contended that the date of payment 
was the date of dispossession, The learn- 
ed Additional Subordinate Judge, however, 
overruled this contention and made the 
following observation in his judgment: 

‘The case is clearly one for contribution as stated 
by plaintifis themselves on the dates of issue and 
when the case falls under s. 64, Contract Act, as 
held above by me, there can be no contribution ` 
unless payment is held to have been made. It was 
contended that date of payment is the date of dispos- ` 
session Ithink this is stretching too far. When’ 
the sale is confirmed I think tha payment is com- 
plete for all purposes. I therefore bold that thek 
claim is time-barred:” 


The plaintiffs have failed to establish, 


.that their claim is within time. In our, 


opinion the learned Additional Subordinate, 
Judge was perfectly right in deciding the, 
question of limitation against the plaintiffs, 
No case has been made out to disturb thé 
judgment of the learned Additional Sub; 
ordinate Judge. The onus. lay, upon the, 
appellants to show affirmatively that the 
decision of the, lower Appellate Court. was 
wrong. They have failed to doso. Henes 
we dismiss the appeal with costs. 
ON, | Appeal dismissed... 


P 
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CALCUTTA HIGH COURT [SH 
Admitted Appeal No. 89 of 1933 

May 30, 1933 _ bis 

Goya, AND BARTLEY, JJ. | 206 

FAJER ALI DARJI AND otarrs—iss 
APPELLANTS mòi 

versus + 38 

. EMPEROR— Opposite Parry, ` isol 
Criminal Procedure Code (Act V of 1898), in 
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Jury trial— Main points in evidence placed before 
jury~Failure to place minor details before them— 
Misdtrection, if constituted—Charge to jury—No 
question of right of private defence arising—Law 
on the subject, uhether should be explained to yury. 

Where all the msinpoints in the evidence have 
been carefully placed before the jury, the fact that 
ong or two minor details were not placed before 
them will not amount to such a misdirection as will 
be sufficient to vitiate the entire. trial Arnold v, 
Emperor (4), relied on ` 

If in a case it appears that upon the materials 
placed beforethe Court by the prosecution and 
the defence, there was no'question of the right of 
defence of person and property which could possib- 
ly arise, it is not necessary for the Judge to ex- 
plaina the law on the subject to the jury, to enable 
them to come to a conclusion on that question. 


Mr. Hamidul Huq Choudhuri, for the 
Appellants. 

Mr. Satindra Nath Mukerjee, 
Crown, 


Judgment—This appealis by four ac- 
cused persons. Accused Fazar Ali has 
been convicted under ss. 147, 326-149 and 
` B. 323, [Indian Penal Code, Kasimali under 
ss. 145, 326-149 and under ss. 323 and 325, 
Indian -Penal Code, Abdu] Aziz under 
ss. 148 and 326, Indian Penal Code, and 
Yonus under ss. 148, 324 and 326-149, 
Indian Penal Code. The accused have been 
sentenced to various terms of imprisonment 
ona unanimous verdict of a jury. 

It appears to be perfectly clear that the 
facts of the case giving rise to the prosecu- 
tion have been elaborately dealt with by 
the learned Séssions Judge in his careful 
charge to the jury and that all the salient 
features of the case for the prosecution as 
well as for the defence'were placed before 
the jury with great care and attention, 
The defence case was laid before the jury 
in detail and allthe main features of the 
defence so far as the evidence was con- 
cerned were placed before the jury by 
the learned Judge in his charge,- After 
placing thé material portions of the evi- 
dence -before the jury, the learned Judge 
explained the law applicable to the case. 
The charge tothe jury shows that s. 147, 
Indian Penal Code, was explained to the 
jury in very great detail and the elements 
of the offence contemplated by that section 
were placed .before the: jury. With refe- 
rence to the other sections arising for con- 
sideration in the case all the provisions of 
those sections had been, explainéd by the 
learned Judge to the jury ‘of which men- 
tion may be made of ss. 147 to 149 and to 


for the 


ss. 321 to $26, Indian’ Penal Code. The 
learned Judge's summary. of the pro- 
viniens: of those various sections 
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was definite and cleai, and we are of opi2* 
ion that nothing was left out which could. 
be of real assistance to lhe jury in apply- 
ing the law to the facts and circumstances 
of the case before them. 

The leained,Advocate appearing: for the 
appellants has, in the first place, argued 
that the learned Judge's’ explanation of the 
law was not clear and that it had the effect 
of confusing the jury. As has been indi- 
cated already, the learned Judge’s charge 
tothe jury so far as it related to the explana- 
tion of the law appears to us to be-not one 
open to any just comment. The provisions 
of the law were carefully analysed by, the 
learned Judge in his charge to the jury 
and inour opinion there was nothing lett 
out in view of which Tt could be said that 
the jury had not the law applicable to the 
case explained to them in the proper way. 

As tothe other part of the Judge’s charge, 
so far as it related to the placing of the 
evidence before the jury was concerned -it 
appears to usthat in view of the manner 
in which the learned Judge placed `ihe 
evidence before the jury itis impossible 
to say that there was any misdirection -in 
the charge. Reference has been made 
befcre us to matters of detail, and it 
has been argued that there were some 
matters which were not placed 
before the jury and to which the 
attention of the jury was not specifically 
drawn hy the learned Judge. With referénce 
to this it may be said that matters of detail 
which may appear to be of impoitance to 
the learned Advocate for the accused may 
not be matters of such great importaicse 
taking the evidence as.a whole. As their 
Lordships of the Judicial Committée ob- 
served inthe case of Arnold v. Emperor 
1): ` Á 
( a a protracted narrative of fact the determination 
of which is ulumately left to the jury, it must needs 
be that the view of the Judge may not coincide with 
the views of others who look upon the whole pro 
ceedings in black type. Ib woulu-however not be in 
accordance either with usual or with good practice 
to treat such cases as cases of misdirection, 1f upon 
the general view tuken, the case has been fairly left 
within the jury's province.” F 

In the case before us all the “man 
points in ihe evidence had been caretully 
placed before the jury, and the fact that 
one or two minor details to which reference 
has been made before us had not been 
placed before the jury would not amount 


(1) 28 Ind. Cas. 661; AIR 1914 PO 116; 15 0r. 
L J 309; 41 LA 149; 41.0 1023;18 O WN. 784; 26 a 
LJ 62l:1 L W46i; 7 Bur, LT 187; (18149 M WN 
606; I6 M L T79;12 A Ld 1042; 20 OL Jylél; as 
Bom. UK 544; 8 L B R16 (PO, ah hd 
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to such a misdirection on account of which 
it gould be said that tbe entire trial was 
vitiated. The learned Advocate for the 
appellant laid stress upon the position that 
_ the learned ` Judge had not placed before 
4 the- jury that law relating to the right of 
-private defence in the accused persons so 
far-as person and: property were concerned. 
According to' the learned Advocate that 
“ right had not been explained, and it would 
have been possible for the jury to come to 
‘the conclusion that the accused persons had 
the right of defence of persons and 
property in them, ifthe law on the subject 
had been explained to the jury. It is to 
be noticed in this connection that the whole 
of the defence case was placed before the 
jury, in detail: but on behalf of the de- 
fence no question of any right of - private 
defence or defence of person and property 
was raised before the learned Sessions 
Judge. If upon the materials placed be- 
fore the Court by the prosecution and the 
defence, there was no question of the right 
of defence of person.and property which 
could possibly arise it was -not necessary 
for the learned Judge to explain the law on 
the sybject tothe jury to enable them to come 
tò a conelnsion on that question: As indicat- 
ed above such a question was not involved 
„xin the case before the jury. ` 
<: The learned Advocate appearing for the 
appellants has ‘stated in the course of his 
argument before’ us, that the sentences 
passed on the’ accused - persons are. very 
` severe, We are unable to hold that on the 
_facis and in the circumstances of the case 
and regard being had to the unanimous 
` verdict of the jury there is any reason for 
our interfering with the sentences as passed 
“by the learned Sessions Judge. The result 
is that the appeal is dismissed, The con- 
viction of and the sentences passed on the 
accused appellants are upheld. The ap- 
pellants must surrender to their bail and 
serve out the remainder of the sentences 
passed on them. 
"ON, 4 Appeal dismissed. 





. ‘MADRAS HIGH COURT 

-- Civil Revision.Petition No. 1603 of 1932 

po May 5, 1933 
Ramesam, J. i 

BARANATHA AYYANGAR — 
PETITIONER 
versus 

MOTHIAH MOOPPANAR AND OTHERS — 

RESPONDENTS 
‘Interlocutory orders—Dismiseal of suit for default, 
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effect of, on interlocutory orders—Restoration of 
suit, whether revives interlocutory proceedings 
Dismissal of suit and, restoration pending revision 
petition J10m interlocutory order—Petition, whether 
can be proceeded with—Civil, Procedure Code(Act.V 
of 1908), s 115, O. IX, WP. 13. - wee OR a a 
Where a suit isdismissed ‘for default, all inter- 
locutory matters connected withthe suit and pend- 
ing at the time of the dismissal come to an‘end and 
when the suitis restored tothe :file the. question 
whether any interlocutory matter is. also restored, 
should be decided with reference to the intention of: 
the officer who passed the order of restoration.. It is 
a question of the construction of the order. Jf£hé 
intended to restore the suit and all the ancillary 
Yhatters connected with it, they. are all restored, 
But if he did not so:intend, they are not restored. 
As a matter of general rule it may be - taken that 
the intention would be to restore the suit and all 
incidental matters. : : 
Pending a suit, an application was made for a 
temporary injunction, the Munsif granted it, but the 
District Judge on appeal refused to grant the in- 
junction and against thisorder á revision petition 
was filed in the High Court. The suit was subse- 
quently dismissed for default and restored to -the 
tile :. : 
Held, that the revision petition was not incompet- 
ent and could be proceeded with Balaraju 
Chettuar v. Masilamani Pillai (1), Pindiv.U Thaw 
Ma (2), Ram Chand v. Pitam Mal (4), Jyotish Chandra 
Sen v. Har” Chandra Saha (5) and Selvarayan 
Samson v. Amalorpavandham (6), referred to 
Petition under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the District Court of West Tanjore at 
Tanjore, dated September 26, 1932, in 
©. M. A. No. 17 of 1931 preferred against 
the order of the Court of the District Munsif, 


Valangiman, dated March 19, 1931 and 
made in I. A. No. 706 of 1980 in O. S. No. 
236 of 1930. 

Mr. T. M. Krishnaswamy Ayyar, for 


Messrs. A. Srirangachariar and S. Rama- 
nujam, for the Petitioner. 

Mr. K. Bhashyam Ayyangar for Mr. 
K. Aravamuda Ayyangar, Messrs. K. R. 
Ramaswamy Ayyangar, “K. Narasimha 
Ayyangar and K.S. Desikan, for the Res- 
pondents. i 

Judgment.—A preliminary objection 
has been raised by the respondents in this 
revision petition that this petition cannot be 
heard néw. To understand the nature of 
‘thé objection the facts have got to be stated. 
"The petitioner filed O. S. No. 236 of 1930 
in the District Munsif's Court of Valangiman 
fora declaration that the defendants are 
not entitled tothe office of Adhyapakam in 
the shrine of Sri Saranadaperumal in the 
Tanjore District and other reliefs. Pending 
the disposal of the suits the plaimtiff ap- 
plied for a temporary injunction restrain- 
ing the defendants from interfering with 
his exercise of this office and enjoyment of 
the honours and.emoluments attached to it 


1046 
and similar other reliefs. The District 
Munsif granted the injunction. There was 
an appeal to the District Court of West 
Taniore. The. learned District Judge 
reversed the order of the District Munsif 
and dismissed the application for injunction, 
Against the order of the District Judge the 
present revision petition’ was filed on 
October 26, 1932. Some time ‘after the 
revision petition was admitted, thesuit was 
called on for hearing and as both parties 
were not present it was dismissed for 
‘default but soon after, it was restored to 
file and the suit is now ‘pending. It is now 
contended that the effect of the dismissal of 
the suit for default was to dismiss not only 
the suit itself but all other interlocutory 
applications filed on behalfof the plaintiff 
and on which orders might have been passed 
in‘his favour by the District Munsif and 
alsoto putan end to all interlocutory mat- 
ters connected with the suit and pending 
at the time of the dismissal either in the 
first Court or in higher Courts, and when the 
suit was again restored, only the suit is 
restored but not the interlocutory matters, 
Reliance is placed for this contention ‘on 
Balaraju Chettiar v. Masilamani Pillai (1). 
That judgment isa Full Bench judgment 
which binds me. In that case it was held 
that ifa suit was tried and dismissed an 
attachment before judgment came to an 
end with the.dismissal though the Court did 
not pass an order withdrawing it and if on 
. appeal the suit was decreed there was no 
attachment order which the decree-holder 
could avail himself of. Not only ‘does this 
judgment bind me but if I may respectfully 
sey so entirely agree with it. But it seems 
to me that case does not govern the present 
case., At p. 346* Pakenham Walsh, J., 


observed : 

“As stated above, the reference before us does not 
deal with a suit dismissed for default and restored to 
file but with one where the decree dismissing the 
suit is reversed on appeal.” 

It was argued before the Full Bench that 
in the caseof a suit dismissed for. default 
and restored in the course of the same day 
-t would work hardship to. hold that .the 
attachment before judgment ceased to have 
force. As: to + this argument the learned 
Judge. observed io oi 

“Itis difficulbto, see « how, ‘that, can be,’ a. “hardship 
which the law; commands." 

„T agree, with ihig dbsêrvation. ` ‘The case 
should. be. ‘decided’ “note ‘with reference to 


rf 

diy 196 Ind, Oas:-61f 53 M 334 at p. 346; A I R 
‘193%2Mad arte S&M: L J615; $k, L, W.613; Ind, Bul 
1930 Mad. JAS CE Re ferries f. - 
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considerations of hardship but with refers 
enceto what the law is. If.itis the law 
that the restoration of a suit doés moh 


` restore the interlocutory orders the consider: 


ation of hardship is irrelevant.’ Another 
case relied on by the learned Advocate for 
the respondents is the decision of Page, C.J. 
and w Bu, J., in Pindi v... U, 
Thaw (2). In. that ` “gase p. the 
learned “Chat Justice ~ :observed , “With 


Here again if I may sapak e nies so 
Iagree with the learned Judge's observation. 
The learned Judge theni kn to 


ay: 

ot the suit on being dismissed. for default camo 46 
anend all interim and ancillary orders in me -pros 
ceedings must fall with it.” 

Iagree with this" observation too, “But 
the question is not whethér the” ancillary. 
orders fall with the suit’ but whether when , 
the suit is restored they are also restored, 
The learned Judge then proceeded to refer, 
tothe decision’ of Mahmood, J., in Ram 
Chand v. Pitam Mal (4), where it was held 
that an attachment obtained before judg- 
ment ceased with the dismissal of suit‘even 
though the Court failed to pass an order 
ending the attachment. The other cases 
also referred to by hirm except Jyotish 
Chandra Sen v. Har Chandra Saha (5); 
are not cases of dismissal for ‘default. In 
Jyotish Chandra Sen v. Har Chandra Saha 
(5), an attachment before judgment was 
obtained on August 31, 1915. An ex parte 
decree was obtained on November 11, 1915, 
which however became a nullity as the 
defendant died before that. date. In 
August, 1916, the defendant's heirs sold the © 
property in dispute. On January 5, 1918, 
an application was made to set aside the: 

abatement and 10 restore the suit and it 
was restored. In that case the facts are 
such that even if it is held that the restora- 
tion ofthe suit restored the interlocutory 
orders the order ‘can operate only from the 
date of the restoration and cannot affect 

(2) 134 Ind? Gas; 748; 9 R A479;:-A- IR1931 Rang. , 
231; Ind. Rul. (1931)-Rang..316 

(3, lii Ind. Oas. 887; $6- ML J 70; (1928) M W N 


466; -A:I R-1928 Mad, 940. , 
(4) 10A 508; A W N 1888, 195. Hi a 
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‘Any intermediate alienation between the 
-abatement of Lhe suit (May-1916) and its 
-Testoration in January, 19L-.- The opposite 
position is so untenab!e- that: one ‚does: not 
“feel. any difficulty-about that case. But 
‘to agree with that case :ddes not: dispo: e- of 
the matter - before me, ahd in my humble 
‘opinion the question before Page, G: J. In 
@icase where there is no question of any 
` intermediate alienations between: the dis- 
missal ‘and the : restoration. the question 
still remains whether ‘the ‘restoration. of the 
suit does not' restore. the interlocutory 
orders or matters‘as ‘between the parties to 
the suit. Sucha question, it seems to me, 
should be decided with reference to the 
intention of the’ officer who passed the order 
- restoring thesuit. It is a- question of the 
construction of ihe order of restoration. I£ 
- he intended to restore the sui: and.all the 
ancillary matters connected with it they 
- are all restored.: If he: did not so intend to 
restore all of them:they. are not restored. 
If the ‘order - makes -iexpress reference to 
these matters, there is no difficulty; but 
where there is no such express reference it 
is a question of construction. Asa matter 
of general rule I would say that the inten- 
tion would be to restore the suit and all 
incidental matters. Itis as if when the 
suit is dismissed the .record of the suit was 
sent to the record room: and when restored 
the whole.bundle was brought back to the 
Court file with all matters contained in it. 
If there is anything expressly appearing 
against the view that all the interlocutory 
matters are restored, then one would hold 
that they are not.so restored. In the ab- 
sence of sucha thing I would hold that 
the suit and all incidental matters are 
restored tofile, That being, so, the injunc- 
. tion petition, the order passed on it by the 
- District Munsif, 
injunction by the District J udge and the 
' revision petition to the High Court would 
‘all. be restored because they are in the 
nature of -pendants to the suit. I would 
therefore disallow the preli minary objection. 
This view seems to be ‘in accordance with 
the observations of myself and Jackson, J., 
in Selvarayan Samson v. Amalorpavandham 
(6), and consonant with the interests of 
justice. 

Now coming to the ‘merits of this revision 
petition in the first place it seems to me that 
the view taken by the Districts Judge is 
‘correct. Though the judgment of the 
High Court in the former litigation between 


(8) 412 Ind. Oas. 691; 55 een at p. 265; AT 
R 1928 Mad. 969; 29 LW 490 
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the present defendanis and the trusiees af 
the temple does not bind tha present 
plaintiff because ke was nət a party to 
that suit, still the fact remains that the 
High Court on’ the evidence before it held 
that the present defendants were also 
entitled to the office of -Adhyapakam and 
other offices. Certain documents referred 
to by the learnéd Advocate for the petitioner 
seemto throw , doubt on the defendant's 
rights but those documents were consideréd 
by the High Oourt and they seem to relate 
not exactly to the rights to the office but 
to some other matters. “But whatever it 
may be—andI do not wish to make further 
observations in favour < or against eithér 
party—it seems to me that the District 
Judge is right in thinking that there is 
some prima facie view in favour of the 
defendants and the plaintiff hasnot given 
other prima facie evidence so as to over- 
ride it and the record shows that prior to 
1901 the right of the defendantsas Adhya- 
pakas does not seem to have been ques- 
tioned. * It may be necessary when the 
suit is finally disposed of to place limita- 


-tion on the defendants in the exercise of that 


office. It may be that under the guise of 
the exercise of that office they ought not 
to interfere in other matters. It may be 
these things have all to be «clearly defined 
finally in ‘this litigation but; it is clear that 
a total injunction against the defendants 
exercising the office is not justified. Even 
if there.were any doubt in the matter, I do 
not think that there is any question of 
jurisdiction arising or of material irregu- 
larity in the case justifying my interference 
in this Civil Revision Petition. 

The Civil Revision Petition is dismissed 
with costs. 

N. Petition dismissed, 


omarmen 


OUDH CHIEF COURT 
Second Civil Appeal No. 46 of 1931 
. July 26, 1932 
: Kison, J. 
SRIPAL SINGH AND ANOTHER — DEFEND ANTS 
Biases 


NAGESHWAR SINGH AND OTHERS 
~~-PLAINTIFF3— RESPONDENTS 

Co-sharers—Suit by one _co-sharer againgy lambar- 
dar and other co-sharers—Right of eich co-sharer to 
collect his own share —Other co-sharers when not liable 
—QOudh Rent Act (XXII of 18861, 3. 108 cl (15). 

ld a suit by aco-sharer against the lambardar and 
other co-sharers it was found that each 4u-sharer 
collected his own share of the profits which includ. 
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‘ed the rent of the sir jand in the cultivation’ of 
the respective parties. In none of the years in 
_ suit were full collections made of their proportion- 
‘ate share of the rental demand by either the da- 
‘féndants or the plaintiff : jets 
_ * Held, that as long as the defendants’ collections 
Curing. the years in snit were Jess than the share 
of the gross rental to which they were entitled the 
‘defendants could not be called to account in theab- 
‘gencé of any evidence to show that there was noth- 
‘ing except the less diligence displayed- by the de- 
fendants in making collections that prevented them 
from collecting as large a share of the profite of 
their own shares as the plaintiffs succeeded in col- 
‘lecting out of the profits of their shares, 

. 8. ©. A. against an order of the District 

Judge, Bara Banki, dated July 21, 1931. 

, Mr. Bhagwati Nath for Mr. Ram Bharose 
Lal, for the Appellants, ; 

‘Mr. Akhtar Hussain, for the Respondents. 

Judgment.- This is the defendants’ 
appéal arising out of a suit for profits for 
„the years 133 to 1337 Fasli. One of the 
defendants was the lambardar and the 
‘other defendants were co-sharers. The 
-nuit was brought for the sum of 
Rs. 87 per annum, total Rs. 348, but the 
: trial Court gave the plaintiffs a decree 


-for Rs. 71-9-3 only and this decree was - 
affirmed on appeal by the lower Appel-' - 


late Court. Iam not satisfied that the 
.conclusions of the Courts below are cor- 
‘rect. It has been 
‘Courts that each cc-sharer collects his own 
.share of the profits which includes the 
. assumed rent of the sir land in the cul- 
stivation of the respective parties, 
-of the years in suit were full collections 
“made of their proportionate share of the 


‘rental demand by either the defendants ` 
The principle followed - 


or the plaintiffs, 
| by the Courts below has been to ascertain the 
actual collections made by the defendants 
and the plaintiffs and totest whether these 
collections are more or less than their legiti- 
mate shares by dividing the total collec- 
tions in “accordance with their respective 
shares in the mahal.. On this test it was 
found that the defendants had collected 
a trifle more than their proportionate share 
of the collections in each of the yearsin 
-anit, 7. e, Rs. 26-8-% in 1834 and 1335 
Fasli, Rs, 18-0-2 in 1336 Fasli and Rs. 19-0-1 
“jn'1337 Fasli which excess represents the 
amount decreed, 
It is. contended on behalf of the de- 
fendants appellants that as long as the 
defendants’ collections during’ the years in 
| Suit Were less than the share of the gross 
: rental to which they were entitled the de- 
.fendants cannot be called “to account in 
the absence of any evidence to show that 
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found by both the - 


In none . 


- charya (7), not follo we 


' Sub-Judge, 


‘pellant.. 
- - Dr. 
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“there. was nothing.. except “the. ` Jess 


diligence displayed. by. the defendants in 
making collections .that.. prevented them 
from collecting: as large a share. of the 
profits of their own shares as the plaint- 
iffs succeeded in collecting out .of.-the pro- 
fits of their. shares.: This .argument ap- 
pears to me to be -well founded. Thére 
is no evidence to show that the plaintiffs 
were ‘prevented by any: action of. the de- 
fendants from collecting .a large portion 
of the profits of-the shares. -The amounts 
collected -by the plaintiffs in.excess of their 
proportionate share of- the- total collections 
in each year were trifling.. There was a 
considerable volume of arrears of.rent of 
previous years some of,which is no.;doubt 
included in the actual collections: while a 
considerable volume of arrears is carried 
forward at the end of the period in suit. 
In my opinion therefore the plaintiffs were 
not entitled to a decree. I accordingly al- 
low the appeal, set aside the decree of the 
Court below and dismiss the plaintiffs’ suit 
with costs in all the Courts, .: . : 
N. i . -Appeal allowed. 


ed 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 463 of.1929 
April 12, 1933 
“SULAIMAN, O, J., AND RACHBPAL 

SINGA, J. : 
DWARKA DAS—Derenpant— 
APPELLANT 


VETSUS 
KISHAN DAS—PLAINTIFF — RESPONDENT. 
Hindu Law—Mitakshara—Debts—Liability of sons 
for suretyship debts of father. 
“Under the Mitakshara School of Hindu Law. the 
liability of the surety himself exists for the payment 
of the debt, where the surely is for appearance, for 
confidence or for payment; the liability of the son 
exists inthe case of surety for payment, but the 
liability of the grandsons for ‘the: payment of the 
debt incurred as surety does not exist. But if the 





- surety for. appearance or for confidence had bound 


himself after taking pledge, then. his sons also 
must paythe debt incurred by becoming surety from 
the property taken in pledge Narayan v. Venkata- 

. Lp. 1050, col. 2.) 


[Case law discussed } i 

F. C. A. from a decision of the Additional 

a Benares,. dated July 19, 
1929. 


Sir Tej Bahadur Sapru, Mr. Hari Ram 
Jha and Miss s. K. Nehru, for the Ap- 


K.N. Katju and Mr. M.N, Kaul, 
forthe Respondent. , At. 5). ° 
Judgment,—This . ig defendant's 
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„appeal. arising out ofa suit for recovery of 
-About Rs. 12,000 with interest on the basis 
“of a security bond dated June 24, 1932. exe- 
‘cuted by the. deceased’ father’ ‘of thé minor 
‘defendant. The plaintiff's case is that on 
the death of the grandfather, Ganesh Das, 
during whose life-time his son “Gokal Das 
(the father of the defendant) had already 
separated, there was a dispute bétween the 


‘other. two sons, Kishun Das and ‘Ram Das’ 


„relating | to the partition.” of the family 
property. A. will was being ‘seb up. al- 
leged to have been executed by’ Ganesh 
Das in favour of his widowed daughter and 
an -idol, This suit ultimately ‘resulted in 
awi itten compromise which. was dated-June 
21, 1927 and was filed -in Court onJune 
26. Under this compromise Kishun Das 
-got ‘the Moradabad Estate together with a 
sum-of money of: Rs. 13, 500 which was 
. payable by Ram Das.. 


this compromise, the interpretation of 


which iszin dispute, referred to a security Z 
be executed by -Gokul ` Das.. 


“bond to 
Gokul Das executed the security bond 
sued uponon June 26, 1922 and admittedly 

. handed it over to the plaintiff, Kishan Das. 
The Court passed a decree in terms of the 

, compromise on July 4, 1922, at which 
date Gokul Das paid: Rs. 4,000 in cash to 
. Ram Das which he had agreed 

. under a mortgage deed taken from Ram 
Das in his favour. An attempt was made to 

_geb the security bond executed by’, Gokul 
‘Das registered, but on objéction being 
raised by Gokul Das the ` registration 

was refused. On the death of Gokul 
Das, the present suit was ‘instituted 

‘for the enforcement of his liability 
under the security bond against his minor 
son. 

_ The- claim was resisted by the defendant 
.on various grounds, - the principal ones of 
which were: (1) The defendant was not 

- bound to discharge the debt at all under 
the Hindu Law. (2) The security bond had 

. been obtained by fraudulent misrepresenta- 

-~ tion and was voidable and therefore not 
binding on the minor’ defendant. (3) The 
original contract was varied subsequently 

` by the plaintiff with, the resultthat the 
surety has been discharged. The Court 

. below has decided all’ these points against 

` the defendant and has decreed the claim. 

“In appeal these points are again pressed 
before us, and in addition it is also 

` pleaded, that it was a pari of * the terms 
of the contract that there should be a 
separale security bond executed by Ram 

“Das himself and inasmuch as. this con- 
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the intention was that Gokul’ Das, 
„was the brother of the plaintiff’ and .was 


The last portion of > 


‘plaintiff and of defendant No. 1. 


to, pay - 


` for 
. separate security bond was necessary for 


‘security bond executed by 
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dition was never fulfilled, the liability, of 
the surety did not come into existence, 
“To take up the last point first, the conten- 
‘tion is based on the last portion ` of the 
compromise which, translated literally, is 
as follows: 

“Let is be known that as regards the balance - 
“of Rs 9,500'B, Gokul Das, brother of the plaintiff 
and defendant So. I, shall execute one separate bend 
.and get the same registered up to June 26, 1922.” 

The learned Advocate for the’ appellant 
contends that the intention was that there 
Should bea: separate security bond ex ecut- 
ed by Ram’ Das, ‘defendant No. 1, in 


“addition to his signing the compromise in 
' question., 


On the other hand, the learned 
Advocate for the respondent éontends that 
“who 


-brother, of defendant No. 1, should 
execute’ a separate security bond. We 
think that’on the language of the .com- 
-promise and the circumstances ‘of - this 
case the interpretation put upon. it on 


‘behalf of the respondent is correct. Gokul 


Das, who was to sign one separate security 
bond,” was ‘described as the brother of the 
The 


intention was not that Gokul Das, the 


eras of ‘plaintiff, and “also defendant 


No. |, should execute two- separate’ secu- 
rity bonds. It may also be noted that 
there was no necessity-for Ram, Das to 


_execute a separate security bond. He was a 


party to the suit and his having signed the 


_compromise, which was going to be i incor- 


porated in thé decree, was quite sufficient 
the purpose of ‘binding him, A 


Gokul Das 
to that suit. 


. It may further be noted that this plea 
was not taken-in express terms in the 


because he was not a party 


. written statement and there was no clear 


issue about it. The evidence as to whe- 
ther Gokul Das executed any separate bond 


-or not is almost nil, and it,isa mere matter 


of inference that he had not executed any 
such bond. Furthermore, if it had been 
intended that there should be a separate 
Ram Das one 
would have executed such: :a condition to be 
entered in the security bond which was 
signed by Gokul Das. Thereisno mention 
of it in that bond. The security bond 
refersto the compromise, but does not 
contain any condition that there would be 
-another .security bond executed by Rem 
Das. No doubt the terms of the decree 
which incorporated the compromise did not 
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make it possible for the plaintiff to realise 
ihe airount of execution, but that did not 
‘deprive (him of his remedy to recover the 
amount against the principal debtor 
and his surely by a separate sult. 
.We do not think that the mere fact that 
‘the decree was incapable of execution, being 
a‘ declaratory decree, necessarily discharged 
the surety of all his liability. There is 
accordingly no force in this conten- 
‘tion, 

_The question. whether there had nea 
any fraudulent misrepresentation which 
viliated : the security bend is one of fact, 
The. learned Subordinate Judge has not 
believed the defendant's allegation on 
this point. The case for the defendant is 
that Gokul Das was assured that soms 
ornaments would be pledged to him” and 
it was on that assurance that he was 
made to execute the security bond and 
that inasmuch as no ornaments were 
actually pledged the security bond. is, not 
binding on Gokul Das and his heirs. As 
such a case, if established,. would destroy 
the validity of the security bond altogether, 
“we cannot say that such evidence is inad- 
missible, but we agree with the Court below 
_that the "evidence i is not satisfactory. [After 
discussing the evidence his Lordship proceed- 
ed:]The last point urged by Sir Tej Bahadur 
‘Sapru on behalf of the defendant is that 
there can be no liability of the son for the 
_payment of à debt incurred by reason of 
suretyship when it is not shown that con- 
siderdtion had been received by the father. 
It is conceded that in a large number of 
cases the liability of the Hindu son - for 
the debt by thefather as surety has been 
accepted. We may mention the case of 
Maharaja of Benares v. Ram Kumar 
' Misir (1), following the case of Tukaram 
Bhat v. Ganga Ram (2) and Sitaramayya 
_v. Venkatramanna (3). There are other 
cases as well. We may mention the latest 
eases of this Court, namely, Salig Ram 
v. Lachhman Das (4) and Krishna Singh v. 
Tek Judge of Agra (5). 


It is not necessary to consider in this 
. case whether such a liability justifies an 
alienation by a Hindu father straight off, 
and the less so if he has grandsons. On 


“()26A 6U;1A L J 320, 
2) 23 B 454, 

(3) 1M 373. 

he 107 ind. Cas. 42; 


- (8) 112 Ind tae 748; -ALR 1928. Al. 582; 51, A. 
386; <6 AL J 1353, 


Al R 1928 All. 46; 50 A 
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this point there is some difference df 
opinion in the two. cases of this Court 
quoted just above. The Calcutta High 
Court in Hira Lal Marwari v. Chandralala 
Haldarin 1 Ind. Cas. 153 (6) seems to have 


‘adopted the view expressed in the first-men- 


tioned case. 

But the learned Apak has” argued 
that there is no- €xceplion to this general 
rule which was not pressed in thése cases. 
He reliesstrongly on the case of Narayan 
v. Venkatacharya (7), and ` particularly on 
the observations of- Ohandavarkar, J. fy at D. 
411* that: 

“the law as laid down in thé Mitdkshara, by 
which the parties are governed, is that a-grand- 


son is not liable to pay a debt which his grand- 
father contracted as a surety unless the” laiter in 


accepting the liability of a surety received some 
consideration for it., 
It is urged that'the same principie 


applies to the.case of asom In the first 
place, the observations of the learned Judge 
were confined to the liability of a grandson 
and as undoubtedly there-is some distinc- 
tion between the liability of a grandson 
and that ofa son under the Hindu Law so 
far as the debt of the father as asurety 
is concerned, this case cannot be accepted 
as any. authority for the liability of the 
son. In the next place, with great respect 
to the learned Judge, there seems to have 
been some mistake in assuming that the 
law is laid down in‘ those terms in the 
Mitakshara. As a- maller of fact, we can 
find no passage therein whêre the liability 
of the grandson to `> pay the debt of a 
grandfather, contracted as a surety, is 
subject to the receipt of consideration, 
The subject is .dealt with at length in 
Chap. VI,s.4 of the Mitakshara which 
deals with sureties and their liability. 
Placita’53 says : 

“Suretyship is enjoined for appearance;-for con. 
fidence and for payment Ono failure of either of 


the first two, the, surety (himself) in each case 
a pay; on that of the third, his sons also must 


Pi gain Pl. No. 54 says: Ani 
“Ifa surety for appearance or for} confidence dies, 
the sons have not to pay; in the case of a surety 
for payment the sons have to pay.’ 

These iexts are very clear ‘and they lay 
down that the sons are liablé to, pay the 
debt of their fathex* incurred jas a surety 
for payment. In the note No. 12 there is 
a reference to a pledge. It is in, these 
terms: 

“Tf the surety for appearance or for confidence 
binds himself after taking sufficient” pledge, ‘tien 


(6) 1 Ind. Cas, 163; 13 0 WNO. 


mi 28 B 408; 6 Bom. L R 434, 
*Page of 28 B. |id.] ett ae a 
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his sonsalso must pay the. debt incurred by be- 
coming suretyfor the property taken in‘pledge.” _ 
_ This note applies to the case of the surety 

‘for appearance’ or for: confidence and does 
not on theface.of it apply to a surety for 
paymen: òf a debt. That this is so: is 
further supported. by the passage quoted 
from.Katyayana. as an authority for this 
statement of the law: > . gr 

“Leta man becoine a surety for the appearance of 
debtor from whom he had received a pledge.(as his 
ownt-security); his son; on-the: demise of his father, 
may be compelled to-pay the debt from-the~pledge 
property.” © 6" ee s ed : 

The comment goes on to add: “Here secu- 
rity for, appearance includes a security for 
confidence.” on : 

There is no réference to security for 
payment. It follows ‘that it is not correct 
to say that in the Mitakshara it is laid down 
that the liability of the son for payment of 
his father's debt as surety is confined to the 
case where sufficient pledge has been taken; 
As regards the grandsons there seems to 
be no liability at all. - 

The Mitakshara is a book of the highest 
authority in the Benares School, and even 
if -there were more ancient texts capable of 
being interpreted in a different way, we 
would be bound to.accept the interpretation 
put upon these texts in the Mitakshara. 
Similarly even if the law were differently 
interpreted in the Bombay School ‘Mayyukh) 
or the Bengal School (under. the . Daya- 
bhaga) we.would be bound to give prefer- 
ence to the view expressed in the Mitaksha- 
ra; But as a matter of fact, we donot 
find that the law has been differently laid 
down either in the more ancient tesis or in 
the Bomhay School. “ : 


Admittedly the chapter on debts in the 
Dayabhaga.is not extant, and there is ac- 
cordingly no discussion of this question in 
that treatise. In the Laws of Manu (Cole- 
brooke’s Hindu Law, Vol. 1, p. 173, Edn. 3) 
after reciting that thé son of the surety 
shall not in general be obliged. to pa 
money due by a surety it is stated: , : 

“Such. is the rule in cass of a surety for appearance 
or.good behaviour; but if a surety for payment 
should die the Judge may compel even the heirs to 
discharge the debt,’ . s 


There is no exception laid down as:regards 
the receipt of consideration. It is not ne- 
cessary to refer to the opinion of Gautam 
who was apparently inclined to the view 
that there is no liabilityin any case. Inthe 
Institutes of Vishnu (Max Muller's Sacred 
Books of the East, Vol. 7, p. 46, Ch. 6,-verse 
4] ,.ivis.stated:) a Lt, 
mi Suretyahip~:is; ordained for appearance, -for 
honesty, and for payment ; the first two. (sureties and 
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not their sons), must pay tha debt on failure of their 
engagement, but even the solig of the last (may be 
compelled to pay it).” f WE , . 
There is no exception laid down, as regards 
the 1eceipt of consideration. The conten- 
tion that there is such’ an exception is. 
mainly based on the statement of the law 
as laid down in thé Mayyukh, (Stokes 
Hindu Law Books) Ch. 5,6. 3, para. 1, Ib 
lays down that sureties aré of three kinds 
according tc Yajnavalkya. Tt then pro: 
ceeds to illustrate the three kinds of sureties. 
Paragraph 2 deals with the liability of 
the sureties themselves and then of their sons, 
Quoting Katyayana it is stated: . 

“ Money due by a surety need not, on any account, 
be paid by his grandsons but in every instance 
such a debt incurred by his father, must be made 
good bya son without interest” - : 

Then the text of Vyasa is quoted “under 

which a grandson is not liable. We then 

come to para, 3, which isin these terms: ` 
Exception, : f 

“This however, supposing the security to 
have been undertaken by him without receipt of 
property (or consideration) in return, for if he re- 
ceived any) property as an inducement to become 
surety, in that case, the sum for which he was bound, 
shall be paid with interest, by his sons or grandsons. 
And accordingly Katyayana’ declares: ‘should a 
man become surety for the appearance of ‘a debtor, 
from whom he had received a pledge (as bis own 
surety), the creditor iif that surety die) may compel 
his son to pay the debt, even without assets left by 
his father."  ~ : Bg i 
In our opinion, this exception does not mean 
that even the liability of: the son does not 
arise unless there has been a receipt of 
property or consideration’ by the father, 
It merely states: A . i 
“that the law laid down in the previous paragraph 
was as regards the liability of the tether. hes oa 


‘and grandsons on the assumption that there had 


been no such consideration. When there is no such 
consideration, the father is “ljable and go are the 
sons for the principal but not the grandsons. The 
exception however is, if he received any property 
asan inducement to become surety in that case, ` the 
sum for which he was bound shall be paid with 
interest by his sonsor grandsons !” 

That. is 10 say, in case there has been a 
receipt of consideration, the sons and grand- 
sons, both are liable to pay the principal 


‘with interest. Thus the exception imposes 


a further liability on the grandsons in the 
event of there having been consideration 
and does not in any way diminish the 
hability of the sons if there had been no 
consideration. Jt is thus obvious that the 
text of the Mayyukh cannot-be cited in sup- 
port of the contention urged on behalf of 
the appellant. As a matter of fact the law 
as laid down in the Mayyukh appears to be 
somewhat different from ‘that laid down in 
the Mitakshara and: accordingly,-.we,.are i 
bound ‘to accept the interpretation of the: 
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law as laid down in the latier book: Under 
the *Mitakshara the liability of the surety 
himself exists for the payment of the debt 
where ‘the surety is for appearance for con- 
fidence or for ‘payment, the liability of the 
son exists in the case of surety for pay- 
ment, but ,the liability of the grandsons for 
the payment. of the debt incuried as surety 
does not exist. But if the surety for'ap- 
pearance or for confidence had bound him- 
self after taking pledge, then his sons also 
tiust pay the debt incurred’ “by becoming 
surety ‘from the property taken in pledge. 
‘The case before us, is that of the liability 
of the son of the surety and“ not of his 
grandéon. We have accordingly no hesita- 
tion in holding. that; the liability can be 
enforced against the defendant-appellant. 
Im-our opinion, therefore, the dec-ee of the 
Couït below was correct. 
and is dismissed with costs. 
N, i Appeal dismissed. 
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MADRAS HIGH COURT 
. Original Side Appeal No. 8 of 1933 
August 25, 1933 
REILLY AND. Born, JJ. 
Tue INSPECTOR or MUNICIPAL 
COUNCILS ano LOCAL BOARDS, 
i MADRAS—A PPELLANT 
` VETSUS $ 
ALAH ARI VENKATANARASIMHAM 
AND ANOTE t— RESONDENTS 
` «7 Madras Local Boards Act (X1V of 1920), s. 52— 
‘Rules for preparation’ of Electoral Rolls, rr. 11, 12 
—Objections toentry of name—Appeal to Deputy 
‘Inspector—Enquiry into objection, whether judicial 
inguiry—Interference by Inspector of Local Boards, 
legality ofA pplication jor mandamus to Inspector 
against issuing ‘circular as to mode of inquiry— 
MG angi es Relief Act (I of 1877), 


if as 1 


. 43. f 
“The District Election Officers in’ disposing of 


objections toentriesin the Electoral Roll under 
r. ll of the Rules, for the preparation of 
Electoral Rolls framed under s 52 of 


tke Madras Local Boards Act, and the appellate 
f authorities who hear appeals from their decisions 
are, in performing those functions, acting judicially, 
and for the Inspector of Municipal Oouncils and 
Local Boards or any one else to attempt to interfere 
with the exercise by those officers of their juaicial 
functions is veryimproper. |p 1023, col 2.] 

“The petitioner, who intended to stand for an 
election, put in an objection before the District 
Election Oficer that certain persone who claimed 
to be lessees were not really lessees and were 
wrongly® entered in the electoral rol. The officer 
heard the objections and overruled them,and the 
petitioner preferred an appeal to the Deputy In- 
@pecter of Local Boards, to whom he hada right of 
appeal.” The Tnppector of Monicipäl Councils and 


+ 
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` effëctive X 


The appeal fails _ 
| . Stone, dated November 16, 1932 and made 
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Local Boards meanwhile issued a general circular 
that no fresh inquiry 18 necessary in respect of ` 
belated applications for registering as léssees, and 
that leases certified by village headmen may be 
accepted, Th3 petitioner, before the disposil of the- 
appeal, app.ied to the High Court, for an order 
under s. 45, Specitic Relief Act, prohibiting the 
Inspector from interfering with Election Officers and 
appellate tribunals by means of this circular in 
dealing withclaims and objections, and anorder to 
that effect .was issued. On appeal, by. the Inspec- 
tor; 

Held, that the order could not be | sustained, 
(i) - inasmuch -as an order couldzbe issued under 
s. 45, Specific-Relief. Act, only in respect of acta 
done or tobe done within the limits of the ordinary" 
original civil jurisdiction of the High Court and the 
Election Officers were exercising their functioné'in 
the mofussil; (ii) inasmuch as. the applicant, had 
the specific and adequate remedy of appeal and” had 
exercised it, and (iit) because the remedy -given by 
the order applied for could not be complete or 
[p. 1054, cols, 1 & 2! : 


Kopel from an order of Mr: J astica 
in the-exercise of the Ordinary Original 
Oivil Jurisdiction of the High Court in 
Application No. 3248 of 1932, in the matter 
of Alahari Venkatanarasimham and another 
and in the matter of the Madras Local 
Boards Act and Ohap. VIII of the Specific 
relief Act of 1877. 


The Government Solicitor, for the’ Appel- 
lant, 


Mr. T. S. Swaminatha Ayyar, m the 
Respondent. 


Reilly, J.—This is an ae against an 
order of Stone, J., dated "November , 16, 
1932, which purports to h.ve been made 
under s. 45 of the Specitic Relief Act. 
The petitioners before the learned Judge 
were one A. Venkatanarasimham and one 
Pera Reddi. On examination of the records 
it appears that Pera Reddi never attempt- 
ed to support the application by any 
affidavit; nor is there anything in the 
record to show how he was interested in 
the matter. So far as he was concerned, 
ihe application was clearly incompetent. 
Venkatanarasimha'm, whom I shall callthe 
petitioner, intended to stand for an election 
to the Taluk Board of Kavali and the 
District Board of ‘Nellore. Under the rules 
made by the Government for the pre- 
paration of ellectoral rolls for local boards 
in accordance with the provisions of the 
Madras Local Boards Act an officer called 
the District Election Officer was in Sep- 
tember and October, 1932, engaged in 
preparing the electoral roll for the Kavali 
Taluk. Under s. 52 of the Act one of 


the qualifications for the right of. voting 
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ata Taluk Board or a District Board 
election is holding land on a written lease 
or demise under a ryotwari pattadar or 
tiamdar or any tenant under such pattadar 
or inamdar. ‘he petitioner put in objec- 
tions before the District Election Officer 
that certain persons had been admitted to 
the electoral. roll as lessee under that 
qualification, who really had not that 
qualification. Such objections may be 
put in under r. 11 of the Rule for the 
Preparation of Electoral Rolls for Local 
Boards, and those objections under the 
rules have to be heard and disposed of 
by the Election Officer. The District 
Election Officer in this case heard the 
petitioner's objections and overruled them. 
The petitioner under r. 12 had then a 
tight of appeal to an appellate authority, 
and-he took advantage of that right and 
preferred appeals against the orders of 
the District Election Officer. Before those 
appeals had been disposed of or even 
came on for hearing, the petitioner took out 
a notice of motion in this court fur hearing 
on October 26, 1932, praying for an order 
ue Chap. VIII, of the Sp.cific Relief Act 
that: . 

|.“ The Inspector of Municipal Councils and Local 
Boards be prohibited from interfering with the powers 
of Election Otticers and appellate tribunals therefrom 
to deal with claims and objections presented before 


them according to law by his circular No. 13 dated 
January. 2, 1932." 


The ground urged bythe petitioner for 
that mction was that the District Election 
Officer in disposing of the petitioner's objec- 
tions had felt himself bound by that circular 
and that the Deputy Inspector of Municipal 
Councils and Local Boards, who was the 
authority to dispose of the petitioner’s 
appeals, would also be influenced .by that 
circular, which the petitioner alleged was 
ultra vires, The circular was issued by the 
Inspector of Municipal Councils and Local 
Boaids, who was made respondent to the 
petitioner's application now under appeal, 
and was issued from his office in Madras 
on January 2, 1932. It is headed: 

“ Subject’: Electoral Rolls--Preparation of—Admis- 
sibility of claims received late—instructions issued,” 
and runs ; 
`> “The District Election .Officere, Chingleput, 
Kistna, and West Godavari have raised the following 
question for. orders ; 


.. (tl) Whether any inquiry should be held in 
-Villages in connection with the plethora of printed and 
other kind of leases that are being presented to them.” 
Then follow two other questions with 
which we are not concerned. Then comes 

para. 2 of the circular: .. 
“ No fresh inquiry in the villages concerned is neces 
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. is no question should be simply accepted. 
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sary in respect of belated applications for registering: 
as lessees. Such leases as to whose genuineness there 


thers, 
about which there is ground for suspicion should’ 
be returned to the claimants to re-submit them witha 
certificate from the village headman or karnam con-: 
cerned stating that the lease is genuine. Where 
leases are produced along with thé certificate (refer- 
red to above). they should be accepted.” ; ‘is 


With the rest of the vireular wé are not 
concerned; but it may be noted that it was 
addressed tu all District Election Officers 
and Deputy Inspectors óf Local, Boaids. I 
understand that the Deputy Inspectors of 
whom there were then tour, had been em- 
powered to ‘exercise the functions of -the 
appellate authority under r. 12 of ‘the rules 
for the preparation of electoral rolls’ for 
Local Boards. Referring to that circular, 
Stone, J., said in his judgment “I:....! must- 
prohibit its future issue in its present direc- 
tory form.” With respect I do not under- 
stand. that statement-in the judgment.-- So 
far as I understand the matter, there was no 
question of any future issue of the circular. 
The circular had already been issued 
ten months earlier. However, the conclu- 
sin of the leained Judge’s judgment ‘was, 
“The application accordingly succeeds;” 
and on that judgment an order was drawn 
up and issued from this Court to the following 
effect :— - 

“ It is ordered as follows :— Ş 

(1) That the Inspector of Municipal Councils and 
Local Boards, Mount Road, Madras, the Respondent 
herein, his servants and agents be restrained by an 
injunction from interfering in future with ‘the 
powers of Election Officers and appellate Tribunala 
therefrom, to deal with claims and objections pre- 
sented before them according to law by his ‘circular 


No. 13, dated January 2, 1932, in its present directory 
form.” ee 


Against 
appealed. 


` Tt is not disputed before us by the learned 
Advocate-General, who appears’ for the 
Inspector, that the District Election Officers 
in dispcsing of objections under r..I1 to 
entries in the electoral rolls and the appel- 
late authorities who hear appeals from 
their decisions are in performing those 
functions ‘acting judicially. For the 
Inspector of Municipal Councils and Loéal 
Boards or any one else to attempt to inter- 
fere with the exercise by those officers of 


that order the Inspector has 


their judicial functions would be obviously 


and very seriously improper.. But before 
the learned Judge it appears to have been 
represented for the Inspector that in issuing 
the circular and in the part of it Which [ 
have quoted the Inspector meant only to 
give advice to District Election Officers 
and to the appellate authorities: and 


t 
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Stone, J., I understand from his judgment, 
accepted that explanation.” About that -all 


I need say perhaps is that the wording of. 
Tnsyector’s circular in the para I, have" 
quoted, if intended ès a vehicle merely of. 


advice, was singularly unhappy: indeed: 
misleading. And -I may add that in the 
Inspector's affidavit which was filed in the 
proceedings before the learned Judge,’ he 
said that : 4 

“ The said circular was in the nature of a general 
executive direction'to District Election Officers and 
Deputy Inspectors of Local Boards to treat the certifi- 
cate of a village officer that a.lease is genuine as 
prima facie évidence óf the genuineness of a lease.” 
That appears to go distinctly beyond mere 
advice. But Iam quite ready to accept the 
assurance of the Inspector that by his circular 
he had no intention whatever of doing any- 
thing so outrageous as to shut out any evi- 
dence, which any party interested might 
wish to ‘lay before the District Election 
Officers, or to tie the hands of the District 
Election Officers or the appellate author- 
ities in the exercise of their judicial func- 
tions. And: we have been informed by the 
learned Advocate-General that since 
Stone, J.S order was made the Inspector has 
withdrawn’ the circular in question, In 
that I may: say that in my.opinion the 
Inspector was well-advised. 

However, that does not dispose of the 
Inspector's : appeal against the learned 
Judge's order. In my opinion, without 
discussing every possible aspect of the 
matter, there are at least three reasons why 
the learned Judge’s order could not legally 
be made. -Apart from the question whether 
future interference with Election -Officers 
and. appellate authorities in general in the 
language used by the order could be re- 
garded as a ‘‘specific act” from which ihs 
Inspector could be directed to forbear 
within the. meaning of s. 45 of the Specific 

‘Relief Act; which. appears to me very 
doubtful, it hasto be'noticed that the 
jurisdiction of this -Court under that section 
ofthe Spedific Relief Act is confined to 
‘to acts done orto be done within the limits 
of the ordinary original civil jurisdiction 
of the Court. ` It appears that the Inspector 
has'his Office in Madras, and we infer that 
his circular was issued from his Officein 
Madras. But the ititerference by that cir- 
cular withthe functions of District Election 
Officers, which the'“order purported to pro- 
hibit; gould : never.take place within the 
limits of the ordinary original civil jur- 
isdiction’ of this Court, because, as is 
admitted, District Eelection Officers perform 
their functions-in the mofussil outside the 
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limits of the ordinary original civil juris”. 


` diction of this court; and of the four. ap 


pellate authorities, the Deputy Inspectors 


-of Munitipal Councils and Local. - Boards, 


we are informed that three of them exer- 
cise their functions in the mofussil: To - 
attempt to prohibit the Inspector from 
doing ahything to interefere with the 
functions ofthe District Election .O Fcers 
or of : those three Appellate Officers 
who exercise their function in the mofussil, 
however laudable, would obviously be. to 
transgress ihe jurisdiction given to this 
Court unders. 45 of the Specific Relief 
Act. f . 


Secondly, no order can be made. under 
that section if the applicant has other 
specific and adequate legal remedy. The 
petitioner, as I understand the position, 
was aggrieved, because his objections to 
entries in the electoral roll had. been over- 
ruel by the District Election Officer, and 
against that ‘grievance the law - had pro- 
vided him with a specific remedy. Mr. 
Swaminatha Ayyar, who appears for the 
petitioner, has suggested before us that that 
was not petitioner's grievance, that his 
grievance was, not that that bis objections 
had ‘been overruled by the District Election 
Officer, but thatthe Election Officér, had 
overruled them by reason of, and being influ- 
encedby the Inspector's circular. His griev- 


“ance, he urges, was against the cirecular-and 


not against the Election Officers’ order, and 
therefore he came to this Court to relieve 
him of his grievance against the circular. 
But that circular touched him, if-it touched 
him atall, only because, as he alleged; 
it had influenced the Election Officer in 
his decision. If in spite of that circular 
the Election Officer had decided to uphold 
the petitioner's objections, obviously, the 
petitioner would have had no grievance at 
all. It would not have. mattered to him 


if there. had been fifty such circulars. 


Surely the only reasonable view of the 
position is that the petitioner's grievance, 
if he hada grievdnce, was, that a decision 
had beeri made against him. If a@ decision 
is made'‘against ‘a litigant, his grievance 
lies in that decision, not in the reason 
which may have led the Judge to make 
that decision. If the law gives him a 
remedy against his grievance, the remedy 
is against the decision, not against the 


‘eloquence or the arguments of his op- 


ponent’s -Oounsel,- which may have led “to 
thai decision, nor ‘against the textbooks 
which the Judge may bave consulted, évey 
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if they are „obsolete and inaccurate.” In 
this case the petitioner's grievance clearly 
was that a decision had been- given 
against him by the Election Officer. 


Against that decision thé Jaw had; pro- . 


vided him a specificremedy, a right of 
appeal, and that right of appeal he had 
exercised. Mr. Swaminatha Ayyar sug- 
ges's that on account of this circular, 
which had been issued by the Inspector, 
he was afraid that that right of appeal 
might not be of any use tohim; in fact 
the petitioner was quite sure that his 
appeals were going to be decided against 
him. But the words of cl. (d) of s.45 of 
the Specific Relief Act are ‘‘provided 
that the applicant has no other specific 
and adequate legal remedy”. There is 
nothing about a remedy which the applicant 
believes will be efficacious or a remedy by 
which the applicant expects to get what 
he wants. If the remedy. is there, as the 
right of appeal was. there in this case, 
an application under s.45 of the Act is 
barred. The petitioner’s estimate of his 
chances of getting what he wants by that 
remedy is wholly irrelevant. In my opin- 
ion the right of appeal, which the peti- 
tioner had against the District Blection 
Officer’s order and which indeed he was 
exercising, was: a complete bar to his 
application to this Court under s. 45 of 
the Specific Relief “Act. 

Thirdly, no order can be made by the 


Court under that: section unless the 
remedy ` given “by the order ap- 
plied for will. be ‘complete. It is 


one of the moat curious features of this 
case that itis admitted on all sides that 
the remedy given-by the order made in 
this case could not be complete. The 
learned Judge in his judgment says: 

“The trouble I feel is:that now when itis all over 
I can do them (that is the petioners) no good.” 

By the time thelearned Judge made his 
order on November16, 1932, the petitioner's 
appeals tothe Deputy Inspector had been 
disposed of. The Deputy Inspector, so far 
as those appeals : were concerned, could 
‘never be affected again by the Inspector’s 
circular. If he ever was affected again 
in disposing of those appeals, that was 
all over and was past history. As the 
learned Judge himself says, the order which 
was made could do the petitioner no good 
Not only would it not be a completely 
effective remedy, so far as he was concerned 
in respect of his grievance, it could be of 
no use to him whatever. ` 

For these reasons without discussing 
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other aspects of the case, in my opinion, 
it is clear that the learned Judge's order. 
must’ be set aside. In my opinion this 
appeal should be allowed with . costs 
throughout and the order should be set 
aside, Counsel's fee in thie appeal being 
fixed at Rs. 100. . i 

Burn, J.—I agree and have nothing to 
add. | : 
A. Order set aside, 


amana 


? PATNA HIGH COURT 
Appeal from Appellate Decree No, 1386 . 
- of 1931 
November 21, 1933 


; JAMES, J. 
SHEIKH FAZILAT HUSSAIN AND OTHERS 
— APPELLANTS 


versus i 
RAMKHELAWAN KOERI— 
RESPONDENT i 

Civil Procedure Code (Act V of 1908), s 11—Prior 
suit for arrears of rent—Defendant setting up his 
title—Issue asto whether the disputed house belonged 
to plaintiff decided against him—Subsequent suit in 
ejectment ~Whether barred by res judicata, 

Whare ina prior suit for arrears of rent,-the 
defendant set up his titla and the parties went to 
trial on the issue as to whether the disputed house 
belonged to the plaintiff and the issue was decided 
against the plaintiff, and the plaintif subsequeatly 
sued the defendant for ejectment : ae ae 

Held, that onthe question of the plaintiff's title 
to the house, the matter should bs regarded as res. 
judicata having been determined in the prior suit: 
Eola Prasad v. Narain Halwai (1), distinguish- 
e : 


A. from a decision of the Subordinate 
Judge: of Shahabad, dated August 6, 1931, 
reversing that ofthe Munsiff of Sasaram, 
dated June 13, 1930. 

Mr..D. N. Varma, fo: the Appellants. 

Mr. J. N. Sahay, for the Respondents. ,, 

Judgmsnt.—Ramkhelawan Koeri in 1912 
purchased ahouse in Sasaram from Bimal 
Teli by a deed wherein Bimal Teli des-: 
cribed himself as the proprietor: of. ‘the 
house and land by which this title in the 
house andinthe milikat was transferred 
to Ramkelawan. In 1925 Sheikh’ Fazilat-’ 
Hussain sued Ramkhelawan for arrears of 
rent claiming the sum of. Rs. 28-6-6. It 
appears that the suit was at first instituted 
inthe Small Cause Court but this point is 
not clear. Thesuit was tried as a regular 
suitin which the. defendant set up his 
title and the parties went to trial on the 
issues: —'‘Does the disputed housesbelong 
to the plaintiff’.and “Is the defendant a 
tenant.ofthe plaintiff?’ On these points 
the decision wasin favour of the defend. 
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ant; but the DistrictJudge in dismissing 
the appeal’ pointed out that he was not 
deciding ‘the question of. title to the site 
on which the house stood: In. 1929 Sheikh 
Fazilat Hussain sued ,Rambhelawan, in, 
ejectment.' The Munsif of Sasaram, mis- 
understanding the plea of the defendant 
thought that he had admitted the plaintiff's: 
title tothe site on whichthe house stood: 
and considering that this threw upon the 
defendant the burden of proving ‘the 
transaction by which -his vendor's ancestor 
had obtained title inthe house, he decreed 
the plaintiff's. suit onthe’ ground that the 
defendant had failed to indicate how he 
had come into possession of this’ house 
standing on an ther man's land. On 
appeal, the learned Subordinate Judge 
pointed outthatthe defendant had never 
admitted the plaintiff's tille to the land 
on which the house stood. The Subordi- 
nate Judge found-that the plaintiff had 
failed to prove his title to this land; 
and he considered that on the question 
of the plaintiff's title to the house the 
matter should be regarded as res-judicata 
having been: determined in the litigation 
of 1925. He therefore, dismissed the. suit. 
The plaintiff comes in second appeal from 
that decision... 

The learned Advocate for the appellants 
- argues that the finding that. the plaintiff 
had no right in the house in the suit of 1925 
cannot be treated as res judicata because 
the suit itself was merely a suit for 
arrears.of ‘rent and all that could’ be 
decided in that suit was whether rent was 
actually due as claimed by the: plaintiff, 
He cites a number of decisions in. which 
it has been held that a finding of fact on 
a question of title raised ina rent suit 
instituted under the Bengal Tenancy Act 
“will not operate as res judicata in a sub- 
séquent suit, because in the rent suit the 
question of title was not directly and 
‘substantially in issue. the only question 
between the parties being whether the 
“rent was due for the period claimed. In Baldeo 
Pershad v. Narain Halwat, 341. O. 123 (1) it 
was held that an incidental determination of 
anissue of title in a suit for rent of a 
nature cognizable in a Court of Small 
Causes did not finally, estop the 
. parties to such suit from raising the same 
issue ina suit brought to try the title. 
‘In that’ case the ‘previous suit had been 
‘for rent of a house, which’.was decreed 
‘in full with an incidental finding that. Abe 


(1) 34 Ind, Cas, 123, 
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southern section of the ‘house was’ “not 
included: in the pottion for which the rent. 
was paid. ” It'was held-that this question of 
title arose only incidentally. and not directly. 

In the present’. case the parties had 
already gone to trial on the. issue:— ‘Does 
the disputed house belong to the plaintiff,” 
and after they had entered ` into evidence 
on this point, it was decided against them. 
That suit was one which should ordinarily. 
have been tried’in ‘the Small Cause Court 
and although ‘thé point is not clear, it 
would appear to be probable thatit, was 
tried asa regular suit in order that 
this question: “of title might be decided, 
between the parties. I' consider that the 
learned Subordinate Judge’s viewof the 

matter was’ correct but even if we 
limit the effect®'of the’. findings in that 
case’ to a finding that the disputed house 
did not belong to`- the plaintiff in 1925 
and that thé relationship of landlord 
and tenant did not then exist,it is clear 
that there is nothing in the ‘presentation 
of his cass by the plaintiff in this suit or 
in-his evidence which could be held to be 
consistent with his not being proprietor 
in 1925.. If he was not the proprietor 
when he brought the suit in 1925 and if 
the relationship of landlord and tenant 
did notthen exist, the case of the plaintiff 
as set forth in the present suit and the 
evidence on whichit is supported cannot 
be accepted, because hiscase is that he 
isand has always been’ proprietor of the 
house and no explanation has been given 
and no-attempt has been made to show 


how, if he had béen proprietor before, he 
. had ceased tobe proprietor in 1925. The 


Munsif, in the present litigation based his 
finding as I have said on a . misappreciation 
of the case of the defendant; but as soon 
as the Subordinate Judge found that the 
plaintiff, was not the proprietor of the 
site on which the house stood, the plaint- 
iff's case was bound to fail for the reason 


‘which I have stated. 


I therefore, find no ground io warrant 
interference in this case and I must dis- 


N. Appeal dismissed, 
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PATNA HIGH COURT . 
Appeal from Appellate Decree No. 1244 
- of 1931 -o 
July 27, 1933 
- ROWLAND, J. 
BHARICHAN SINGH AND OTHERS — 
APPELLANTS 


Versus 
MAHABIR SINGH AND orazRs— 
4 RESPONDENTS 

Registration Act (XVI of 1908), sx. 17, 49—Un- 
registered lease deed—Whether can Jorm basis of 
suit for specific performance of agreement to lease— 
Amendment by Act XXI of 1929, whether retrospec- 
we, ; f 
A leass deed which is uaregistered and is inad- 
missible in evidence under the provisions of ss 17 
and 49 of the Registration Act cannot be used as 
evidence of the agreement to lease or as a founda- 
tion for a suit for specific performance of the agree- 

ment. [p. 1053, col 2.) 
The amendment made by s. 10 (3) (b; of Act XXI 
~of 1929 which renders an unregistered document 
admissible in a suit for specific performance? is not 
applicable to suits instituted before the amendment 
came into foree Daya Sinha v. 
Skinner v. Skinner (6), Ramling Purwatayya v 
Bhagawant Sambhuappa i7iand Satyanarayana v. 
Chinna Venkat Rao (4), relied on, Uma Jha v. 
Chetu Mander (1), Surendra, Nath Nag Chowahury 
v. Gopal Chandra Ghosh (2), Sanjib Chandra Sanyal 
v. Santosh Kumar Lahiri (3) and Maharani Janki 
Kuer v. Brijbhukan Ojha 14), referred to. |p 1060, 


A. from a decision of the Subordinate 
Judge, Chapra, dated May 15, 1930, revers- 
ing that of the Munsif of Chapra, dated 
March 27, 1930. 

Messrs. P. Deyal, B. P. Sinha and Sambhu 
Barmeshwar Prasad, for the Appellants. 

Messrs. S. M. Mullick and Hareshwar 
Prasad Sinha, for the Respondents. 


Judgment.—This is an appeal by the plain- 
tiffs Nos. 1 ,2 and 3 who had sued for specific 
performance of a contract into which, it is 
said defendant No.6 had entered with these 
plaintiffs to give them a mokarari lease of 
8 cuttahs 6 dhoors of land. This land was 
part of an area of 16 cuttahs 7 dhoors 
which was the site of a markel in - village 
Musehari. The landlords of the village 
were Shamnarain Singh and Basudeo 
Prasad Singh who.each held 8 annas and 
on partition between them in 1916, Basudeo 
Prasad Singh became exclusively entitled 
to 8 cuttahs 1 dhoor and Shamnarain to 
8 cuttahs 6 dhoors of the market land. The 
share of Basudeo Prasad Singh including 
8 cutiahs 1 dhoor of the bazar land was pur- 
chased by the plaintiffs on May 21, 1926. 
The share of Shamnarain Singh including 
the 8 cutiahs 6 dhoors of the bazar land was 
bought at an auction sale: by defendant 
No: 6 Rambhwan Singh. The above facts 
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are common ground. The plaintiffs alleged 
that Rambhawan in December 1927, entered 
into negotiations with the plaintiffs and 


“ agreed to give them a mokarari of these 


8 cuttahs 6 dhoors on a salami of Rs, 200 and 
a nominal rent of four annas a year; that 
this was agreed between the parties on 
December 21, 1927, and that a document 


‘embodying the agreement was executed on `` 
‘December 22, 1927. Itis for specific per- 


formance of this agreement that the suit was 
brought. It issaid that defendant No. 6 
was at the time in need of money as certain 
property of his was being put up for sale 
in execution of ‘a decrée, the date fixed 
being December 22, 1927. Defendant 


“No. 6 at or about the same time was 


negotiating: with Harbans Singh, defendant 
No. 5 to raise money by a usufructuary 


‘mortgage of his eight. annas share in the 


village. On December 22, 1927, stamp papers 
were bought by defendant No. 6 of which 
one bearing a stamp of Rs. 20 was destined 
for the usufructuary mortgage in favour of 
defendant No. 5 and the other bore a stamp 
of Rs. 2-8-0 and it was the plaintiffs’ case 
that this was intended for the execution of 
the mokarart lease in their favour. The 
plaintiffs alleged payment on December 22, 
1927, of the entire nazrana of Rs. 200, which 
it is said was utilised in satisfying the 
decree against Rambhawan and saving his 
property from being sold. Rambahawan on 
that same day executed a mokarari deed 
and affixed his thumb-impression and made 
it over to the plaintiffs but by one pretext 
or another put off registering it. Thereafter 


-it is said that defendant No. "9 brought 


defendant No. 6 into collusion with him- 
self and on February 15, 1928, procured 
defendant No. 6 to execute a mokarari deed 
on a salami of Rs, 800, in favour of defend- 
ants Nos. 1 to 4 of whom according to the 
plaintiffs, defendant No. 1 was a servant-of 
defendants Nos. 5 and 6. A stamp valued 
at Rs. 9 for this document was bought oa 
February 15, 1928, and the document exe- 
cuted on that same day. The zerpeshgi in 
favour of defendant No. 5 was executed on 
February 16, and both documents were 
registered on February 27, 1928. It is 
alleged that so far as the mokarari was 
concerned, the transaction was done collu- 
sively with knowledge of the plaintiffs’ 
prior contract and with the intention of 
The suit was 
instituted on December 20, 1928. Defend- 
ant No. 6 did not contest the suit ; defend- 
ant No.5 denied all the allegations regard- 
ing the contract and defendants Nos, 1-4 
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‘took a similar position. The suit was 
decreed by the Munsif but this decision was 
reversed and the suit dismissed by the Sub- 
‘ordinate Judge. The Munsif has held that 
‘the document dated December 22, 1927, 
propoundéd by the plaintiffs was not admis- 
‘gible in evidence but that by oral evidence 
andin the light of the circumstances the 
plaintiffs had proved the contract alleged by 


“them. Therefore, he ‘gave ‘the plaintiffs a 


a 


decree. The Subordinate J udge agreed with 
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the view'of the Munsif that the” mokarari . 


‘deed of the plaintiffs being unregistered was 
inadmissible inevidence. He examined the 
rest of the evidence propounded by the 
plaintiffs and the circumstances of the case 
and held the story of the plaintifs to ‘be 
improbable and the evidence in support of 
it unsatisfactory. 

It is contended and the contention is 
irresistible, that if the Subordinate Judge 
had admitted in evidence this document, 
there is possibility amounting to probabil- 


_ ity that his decision on the merits might 


have been otherwise and it is, therefore, of 
importance to consider whether he was 
right in refusing to admit the document 


as evidence. 


In Uma Jha v.. Chetu Mandar (1), a 


.’ Division. Bench of this Court gave a T 


for specific performance of a ‘contract of a 
sale admitting in evidence an unregistered 


“document expressed to be a sale deed. 

_ The suit was instituted for direction to ‘the- 
` defendants to register the kobala but the 
“decree was given for the execution and’ 


‘registration of a fresh document within 


| three months from the date of order. Das, J. 


- Registration Act, 


observes: 


,.. the 


eee | know of no authority which decides that an 
~ agreement for sale has to be registered under the’ 


The true view is that although a 
kobala which had not been registered ig inoperative 
as akobala, yet it is admissible in evidence in a 
‘suit, to enforce specific performance of the contract 
“which must be deemed to have preceded the execution 
of the: kobala,” 


This decision follows Surendra Nath Nag 


. Chowdhury v. Gopal Chandra Ghosh (2), 


where Mookherji, J., accepted the argument 


< presented to him that : : 


` the parties was tbat the defendants would execute in ` 


. ..“ The mere execution of a lease by the defendants.. 
,. did not convert -the executory contract 


into an 


éxecuted contract; that the agreement between 


favour of the plaintiff a lease and register it soas to 


. make it an instrument operative in law and that 


the mere execution ofthe document which was never 


` registered by reason of the default of the defendants ` 


was not complete performance of the contract,” 


TE Ind. oar? ee IPLT 730; (1926) Pat. 11; 
A I R1926 Pat. 
(2) 8 Ind, Osa, 794; 19014 464. 


Me 


-And in the Patna High Court there 
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If I understand cortectly the reasoning 
of these decisions, it would seem to have 
been held that where parties enter into a 
contract fora transfer of immovable pro- 
perty and deed is executed, even then until 
the contract is fulfilled by registering the 
deed it does not- require registration and 
the unregistered deed can be proved. It 
would seem to’ follow that the requirement 
of law that certain dealings with land must 


be registered and failing that, they will be 


void, is entirely nugatory because such 
dealings so long as they remain unregis- 
tered are notto be considered complete so 


¢ 


asto come within the bar of the statute and 


once registered they are relieved from 


of thelaw. ‘The penalty attaching to non- 
fulfilment of the law's demand for regis- 
tration would, on this view, never attach 
to any document whatever, so as to pre- 
clude its being used to prove a contract 
embodied in it. This is a surprising pro- 
position. But in Surendra Nath Nag Chau- 
dhury’s case (2),a number of authorities 
are collected in support of such a view 
of the law. The Judges of the Calcutta 
High Court however, were not unanimous 
as will be seen by referring to Sanjib 
Chandra Sanyal v. Santosh Kumar Lahiri 
(3). This was a suit for specific perform- 
anceand the contract had been - reduced 
into a written instrument dated J anuary: 15, 
1917, which however was unregistered. It 
purported to be a lease for ‘five years. 
Rankin, J., held that the unregistered 
document was inadmissible in evidence for 
purpose of proving the agreement 
sought to be specifically enforced and“that 
apart from.the said document, it was mot 
open tothe Court to find any prior or in- 
dependent oral agreement. Rankin, J., 
saw noescape from the plain words, of 
8.17 (1) ands. 49 of the Registration Act, 
is 
authority in Maharani Janki Kuer N. 
arnan Ojha (4), for a similar view. 
lease from year to year or for any ‘term 
L k a year if reduced to writing 
requires registration under s. 17 of the 
Registration Act and if unregistered cannot 
be used in evidence under s. 49 of the 
same Act to prove any transaction affecting 
the property. The document being, ex- 
cluded, s. 91 of the Evidence Act ‘would 


come into operation so as’ to preclude oral 


~ (3) 69 Ind. Rove 877; 49 0507; 260 WN 369;A1 


IR 1922 Cal, 4 


(4).79: Ind. as. 26:: 5 PLT “541; 3 Paty 349; {1924) 
"Pat. 185; ATR 1924 Pat. í bal, 


t 


-it as having fulfilled the requirement of ` 


1984 


and other evidence of its terms from being 
given. In that particular case the party 
propounding the unregistered lease was in 
fact in possession and the lease was per- 
mitted to be used for a collateral purpose, 
that is to say, for explaining the nature 
of his possession. It was only to this 
limited extent and for this limited purpose 
that the document was admitted. The 


authorities in India were thus conflicting” 


when the Privy Council decision in Daya 
Sinha v. Indar Singh (5), was pronounced. 
‘The document in question was an agree- 
ment for the sale of certain immovable 
property embodying an ackowledgment of 
receipt of a.part of the consideration. 
Now it has been explained in the con- 
cluding sentence of s. 54 of the Transfer 
of Property Act thata contract for a sale 
of immovable property does not of itself 
create any interestinor charge on such 
property and the Courts in Indiahad for a 
long time been agreed in recognising 
unfegistered documents embodying ‘con- 
tracts for sale of immovable property 
as being documents not of themselves 
creating any interest in or charge on such 
property, but merely as documents entitling 
the holder within the meaning of 
s. 17 (2) Part (V) to obtain another docu- 
ment which will when executed create or 
deaclare etc., a right. and title m land. 
The Courts had treated such documents 
as admissible even in cases where at 
the time of execution of tne document 
- earnest money had been paid and was 
acknowledged in the documents itself. Un- 
fortunately it escaped notice that s. 55 (6) of 
the Transfer of property Act gives the 
transferee a right to a charge on the 
property for his earnest money and the 
Privy Council holding that to this extent 
the agieement to sell created an inlerest 
in immovable property found that such 


a document needed to be registered and ~ 


for want of registration was madmissible 
in evidence. The result of this decision 
“was that in 1927 the legislature took 
‘ action hy amending the Indian Registra- 
tion Act so as to add an explanation to 
sub-s. 20f s. 17, whe1eLy a ccniract for 
sale of immovable properiy 1s not be 
deemed to require registration merely 
because it acknowledges receipt of part 
or allof the purchase money. 


. ~ (5) 98Ind, Cas. 508: 53 IA 214, 

. 94; 24 A Ld 807; (1926; M WN 602.3 O WN 63); 
24 LW 395; 44 0 LJ9i;7.PLT 661; 28 Bom. L 
R 1372; 51 ML J 755; 310 W N 125,24 PL R 
10 (@ 0). 
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Within about’ a year after amendment, 
came the decision in Skinner v. Skinner 
(6). The document before their Lordships 
contained words expressed to be an 
absolute conveyance and contained also 
a promise to execute a registered docu- 
ment if required. The suit was for 
specific performance of the agreement 
of sale and for possession of the property; 
and the principal issue in the case was 
whether the document “was admissible 
in evidence. The Board formulated 
two questions: first, whether the document 
comes within the provisions of s.17 of the 
Indian Registration Act and so required 
registration; and secondly, whether if 
registration was necessary, it could form 
the basis of a suit for specitic performance, 
notwithstanding the provisions of s. 49. 
On the first question their Lordships held 
thatthe document wasa sale deed requir- 
jing registration. ` 

In dealing with the second point they 
held that a document hit by ss. 17 and 49 
could not be used as evidence of a con- 
tract tosell or asthe basis of a suit for 
specific performance. ThisI think is the 
essential point that their Lordships intend- 
ed tolay down. They cited with approval 
Sanjib Chandra Sanyal v, Santosh Kumar 
(3), where Rankin, J., had said: 

“If I admit the document at all it seems to me that 

I would be receiving it as evidence ofa transaction 
affecting the property. If upon its true construction 
it is meant to take effectasa present demise, I can- 
not treat it as something else or as evidence of a 
transaction different in nature and so avoid the 
statute”. 
At any rate this much their Lordships did 
lay down and it is sufficient - authority 
for me to say thatin the case before me 
the document is within the mischief of 
ss. 17 and 49 and cannot be used as evid- 
ence of an agreement to sell or as a founda- 
tion of a suit for specific performance. 

A passage in their Lordships’ judgment 
has been much discussed and I think 
misunderstood where it is said:-— 

“A agreement for the sale of immovable property 
is a transaction ‘affecting’ the property within the 
meaning of the statute inasmuch as, if carried out, 
it will briag about a change of ownership”. 

I believe their Lordships merely ` intend- 
ed to restate asa general proposition the 
principle which was applied in a parucular 
case by Rankin, J. They cannot ‘have 
meant to obliterate the distinction he had 


(6) 119 Ind. Oas 6383;11 PL T 1;A I R1929 
PO 260, 6 OWN adas 00 LW 431; 1929, AL J. 


1060: ind. Kul, (1929) P O 33.;57 M ud 765; 500 


L dJ 487; (1929) M W N 93/; 561 A 363; 51 A772; 32 
Bom, L Ri (P 0). ` 
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drawn between “a present demise” and 
“a transaction different in nature.” 

Jt has however been supposed by many 
that their Lordships have laid down that 
an agreement for sale itself is hit by 
ss. 17 and 49, It seems to be an amazing 
suggestion that their Lordships could 
conceivably ignore both s. 54 of the Transfer 
of. Property Actand the explanation added 
in 1927 tos. 17 of the Registration Act, 
and can only have been entertained by 
those who had not studied Ramling Par- 
waiayya v. Bhagwant Sambhuappa (7) which 
their Lordships cite with approval. There 
the Bombay High Court held that the 
document before them was not a deed of 
sale but an agreement to sell; that it was 
not hit by ss. 17 and 49 and that it could 
be used as the basis of a suit for specitic 
performance and as evidence of the agree- 
ment to sell; and this, notwithstanding 
that it contained a recital of receipt of the 
consideration money. i 

The confusion, I think, arises from failure 
to realice that the word ‘affecting’ in 
s. 49 isnot one of the words used in 
in s. 17 to describe documents that ought 
to be registered. Ii the difference in 
language is remembered there need not, 
‘J think, be any real difficulties. In 
‘Madiraju Jagannadha Rao v. Somu Laksh- 
minarayana 125 Ind. Cas. 549 (8) it is 
Baid : 

“Ido not think that..... every agreement for sale 
of immovable property should be treated after the 
decision of the Privy Qouncil, to bean agreement 


affecting immovable property within the meaning 
of 5.49", 


li the learned Judge instead of using 
the words, “agreement affecting immov- 
able property” had said “agreement hit 
by ss.17 and 49” or had said “document 
creating any title in immovable pro- 
perty“ he would have, I think, expressed 
accurately their Lordships’ imention. In 
other decisions it may have been thought 
that their Lordships went further; but it 
does not seem to have been doubted that 
at any rate their Lordships held this 
much that a document hit by s. 17 could 
not be used except in accordance with 
s. 77 of the Registration Act to support a 
suit for specific performance. That was 
‘what was decided in K. Satyanrayana v. 
V. Y. Chinna Veakatarao (9). 
.(7) $6 Ind. Cas, 334; 50 B334; 28 Bom. L R59]; 
A IR 1926 Bom. 375. 
(8) 125 Ind. Cas. 549; 58M L J 688; Ind. Rul, 


(2980) Mad. 805; A I R‘1930 Mad, €83; 31. LW 


(9) 100 Ind. Cas. 385; 49 M302; 23L W 277; 50M 
L u 674; AIR 1926 Mad,530. g 
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Between the years 1927 and 1929 a 
Special Committee of the Indian Legislature 
was engaged in examining proposed 
amendments to the Transfer of Property 
Act and other connected Acts bearing on 
the same subject. In this connection the 
Committee had before it a proposal to 
amends. 490f the Registration Act and 
the Special Committee reported : 

“We propose that ss.48and 4y should be amended 
to empower Courts to admit unregistered docu- 
ments in evidence in giving effect to the doctrine 


of part performance (Gazette of India, dated 
August, 1927, Part V, prge 103)". 


The Select Committee’s report on this 
section (Gazette of India, dated March 9, 


1929, Part V, page 42) is in identical 
terms. In the notes on clauses, it is 
said ; 


“Section 49 enacts that a document which is required 
to be registered, and is not registered, cannot be 
received in evidence, Jt has been held by the 
Judicial Committee that such documents, although 
not admissible for the purpose of proving the 
transaction purported to have been affected by 
them, are admissible in evidence for collateral 
purposes, such as for ascertaining the nature of 
possession: Varada Pillai v. Jeerarathnammail (10). 
In giving effect to the doctrine of part performance 
when transactions are not complete owing to the 
omission of registration, it is necessary that Courts 
should be empowered to admit them in evidence 
forthe purpose of proving part performance, 
A proviso has accordingly been adaed to the 
section", : ` 
(Gazette of India dated March 9, 1929, 
Part V, page 75). 

These extracts do not read asif the 
Committee regarded themselves as making 
any sweeping change in the law, but the 
proviso which was enacted bys. 10 (3) (b) 
of Act XXI of 1929 runs thus: ; 

_ “Provided that an unregistered documenti affect- 
ing immovable property and required by this ‘Act 
or the T'rausfer of Property Act 1282, :to be 
registered may be received as evidence of a 
contract in a suit for specific performance under 
Ohapter 11 of the Specific helief Act, 1877, or as 
evicence of part pertormance of a contract for the 
purposes of s.53 A of the Transfer of Property 
Act, 1882, or as evidence of any collateral transaction 
not required to be effected by registered instru» 
ment.” 

If the present case had had to be detezmin- 
ed on a reading of the law as so amended, it 
could be argued that the disputed docu. 
ment would have to be ‘admitted in 
C But the amendment cannot 
assist theplaintiffs whose suit was com- 
menced before it came into force. Such 
proceedings are expressly saved by s. 15, 
For the reasons above given, I have no 
doubt that the Subordinate Judge was 

(10) 53 Ind. Cas. U1; 43 M 244; (1919) MW N 


724; 10 L W 679; 21 O WN 346; 38 M Ld 313; 18 
AL J274;2U'P LR(PO 61; 22 Bom. L R444 


46 IA 285 (P 0). 
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right in treating the document as in- 
operative and inadmissiblein evidence. 


He went on to discuss the other 
evidence and held that the plaintiffs had 
not succeeded in proving the fact of any 
such agreement having taken place. In 
the course of the discussion of the evidence 
he refers to certain discrepancies in the 
oral evidence; and inthe memorandum of 
appeal it is pointed out that in some respects 
the references to the evidence are in- 
accurate. The decision however was based 
on the facts and circumstances in general 
and I donotthink that the inaccuracies 
pointed out have made any difference to 
the decision of the case. The circumstances 
and pobabilities were very strongly against 
the plaintiffs, particularly, the fact that 
the stamp paper used for the plaintiffs’ 
agreement was bought by defendant No. 6 
on the same occasion on which he bought 
the stamp for usufructuary mortgage in 
favour of defendant No. 5 for which an 
explanation has been given by the defend- 
ants which the Subordinate Judge has 
accepted; and the fact that the plaintiffs 
took no steps to get the document com- 
pulsorily registered and did not bring 
their suit till 364 days after the alleged 
agreement. f 

The result is that the appeal is dismissed 
with costs, 

Leave to appeal is refused. 

A. Appeal dismissed. 


ee CALCUTTA HIGH COURT 
‘Appeals Nos. 73 to 75 of 1931 
ER . February 28, 1933 
fas MALLIK AND Jack, JJ. 
AJAD BAKT MANDAL—Dzgranpant— 
APPELLANT 
Versus 
REBATI MOHAN CHOWDHURY— 
— PLAINTIFF — RESPONDENT 

Bengal Tenancy Act (VIII of 1885), s. 29- 
Enhancement of rent on the ground of increase in 
-area—When can be allowed. 

A landlord is not entitled to enhance the rent 
by agreement with the tenant beyond the amount 
allowed by s, 29, Bengal Tenancy Act, except in 
circumstances whichare not really in violation of 
the terms of s. 29 of the Act. No doubt where 
fresh lands have been added to a holding by en- 
croachment or otherwise, and the tenants have 
- agreed to pay additional rent for the actus] area, 
the - landlord is not bound by the terms of 
s. 29, as the new holdings are net identical 
with the old, but in such cases he must prove 
that there has actually been an increase in the 
area of the holdings. Sheo Sahoy Panday v. Ram 
Rachia Roy (1), Bata Mandal v, Manindra Chandra 
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. form-the judgment of the first Court. 


-under 3. 
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Nandi (2), Kedar Nandi v. Manindra Chandra 
Nandi (3) and Manindra Chandra Nandi v. Kaulat 
Sheikh (4), referred to. 

A. from appellate decree of Sub-Judge, 
Rangpur, dated June 10, 1930. 

j Mr. Abinash Ch. Ghosh, for the Appel- 
ant. 

Messrs. Atul Chandra Gupta and Biraj 
Mohun Roy, for the Respondent. 

Jack, J.—These three appeals have 
arisen out of three analogous rent suits, 
Rent is claimed for the years 1331-1334 B. 8., 
atthe rate of:— 


Rs. a. p. 

- 29-11-9 
4-12-3 | respestives in Suits Nos. 2048, 
2-183-0 1075 and 1129. 


The defendants maintain that the rent is 
Rs. a.p. A 
23-3 -3 in 2048 
2-10-114 > Suits Nos, | io respectively 
23-0 J 5 
The suits were decreed at the rates 
claimed, by both the Courts, the appellate 
Jourt merely repeating in an ate 
e 
learned Munsif refers to the fact that the 
plaintif does not claim rents at enhanced 
rates on the ground of increase in area of 
the lands in suit, he claims rents on the 
basis of a fresh assessment which was 
accepted by the tenant who paid enhanced 
rents amicably for three years according to 
the new assessment. He addsthat evidence 
is wanting for the establishment of a case 
52, Bengal Tenancy Act and 
in this he is correct for there is no satis- 
factory evidence „as tothe area for which 
rent was originally paid at the. rates-at 
which the tenants-at-will claim to hold the 
land. There isno proof, for instance, that 
the area was measured when originally let 
out, nor whit the standard of measurement 
was. So far, the Courts below are entirely 
correct, but I think the learned Munsif is 
wrong in holding that s. 29, Bengal Tenancy 
Act, has no application in these cases. ` 
The landlord is not entitled to enhance 
the rent by agreement. with the tenant 
beyond the amount.allowed by s. 29, Bengal 
Tenancy Act, exceptin circumstances which 
are not really in violation of the terms of s. 29 
of the Act, e. g., the settlement of a bona fide 
dispute as to the rate of rent to avoid 
further litigation: Sheo Sahoy Panday v. 
Ram Rachia Roy (1) and Bata Manda v. 
Manindra Chandra Nandi (2) or in settle- 
ment of a bona fide dispute as to the® area 


(1) 18 © 333, 
(2) 5 Ind, Oas. 829; 19 O W N321; 21 OL J 


a 
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ofthe holding: Kedar Nandi v. Manindra 
Chandra Nandi (3) and Manindra Chandra 
Nandi v. Kaulat Sheikh (4). No doubt 
where fresh lands have been added to a 
holding by encroachment or otherwise, and 
the tenants have agreed to pay additional 
rent for the actual area the landlord is not 
bound by the terms of s. 29, Bengal Tenancy 
Act, as the new holdings are not identical 
with the old, but in such cases he must 
prove that there has actually been an 
increase in the area of the holdings. This 
the landlord has.failed to doin these cases 
and the tenants maintain that the areas are 
unchanged. In so far therefore as the 
enhancements of rent in these cases are in 
excess of the amounts allowable according 
tothe terms of s, 29, Bengal Tenancy Act, 
they are illegal and the rents must be reduc- 
ed accordingly. 

The plaintiff will therefore get a decree 
for rents 'at the rate of Rupees 25-13a-3g, 
Rs. 3-Oa-34g, Rs. 2-8a-43g respectively with 
cesses in proportion. The claim for damages 
is dismissed. The parties will bear their 
own costs throughout. 

Mallik, J.—I agree. . 

N. Order accordingly. 
(3) 5 Ind. Cas. 309; 11 O LJ 106, 


(4) 79 Ind. Oas. 852; A I R 1924 Oal 374; 500 
957; 28 O W N 264. 
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i MADRAS HIGH COURT 
Second Civil Appeal No. 285'of 1929- 
‘February 24, 1933 
BARDSWELL, J. 
SUBRAMANIA MUDALI--DEFENDANT— 
' APPELLANT 


- versus 
SEMALAI GOUNDAN AND ANoTAER— 
PLAINTIFFS— RESPONDENTS 

Specific Relief Act (I of 1877), s; 19—Transfer of 
Property Act (IV of 1882), s. 88—Sale and agree- 
ment to reconvey-—-Deposit of money by vendor under 
s. 88, Transfer of Property Act, for redemption— 
Transaction held to be  sale—Suit for specific 
performance—Tender, validity of —Right to mesne 
profits from date of tender—Right to interest, 

The plaintiff sold certain lands to the defendant 
for Rs. 2,800 and the defendant agreed to sell them 
back to the plaintiff if the latter paid Rs. 2,800 
within seven years. The plaintiff treating the 
transaction as a mortgage by conditional sale de- 
posited Rs. ?,F00 in Court under s. 83, Transfer of 
Property Act, but the Court held that the transac- 
tion was not a mortgage but an out and out sale. 
The plaintiff thereupon sued for specific performance 
of the agreement to reconvey ; 

Held, tê) that the deposit was a valid tender 
notwithstanding the fact that the plaintiff, at the 
time of making the deposit, mistakenly thought 
that the transaction was a mortgage; Berners v. 
Fleming (1), followed. 
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(it) that the Court had power to award mesne 
profits as compensation under s 19, Specific Relief 
Act, even assuming that the plaintiff had not ex- 
pressly asked fora decree for mesne profits in the 
event of a decree being made for specific perform- 
ance ; 

(iii) the defendant was not entitled to interest 
from the date of deposit as it was owing to his own 
improper act that the money was not received by 
him. Harendra Lal Rai Chowdri v. Maharani Dasi - - 
(2), referred to. 


S. ©. A. against a decree of the Court of 
the Subordinate Judge, Coimbatore, in 
A.S. No. 241 of 1926 (A. 8. No. 208 of 
1926, District Court, Coimbatore) preferred 
against the decree of the Court of the 
District Munsif, Dharapuram, in O. 6, 
No. 280 of 1924. 

Mr. T. M. Krishnaswamy Iyer for Mr. K. 
Periaswamy Goundar, for the Appellant. 

Mr. T. R. Venkatarama Sastri for Mr. K. « 
Sankara Iyer, for the Respondents. 


Judgment.—This appeal is by the 
defendant in the suit. On March 9, 1917, 
the plaintiff on behalf of himself and his 
minor son sold the lands in suit to the de- 
fendant for Rs. 2,800. On the same day 
the defendant executed a counter-agreement 
to the plaintiff by the terms of which the 
property was to be sold back to the plaint- 
iff on his paying for it Rs. 2,800, of his own 
money. The plaintiff's case is that within | 
the period of seven years he tendered 
Rs. 2,800, to the defendant and, that after 
the defendant had refused to receive it, he 
deposited the money in the Court of the 
District Munsif of Dharapuram on Febru- 
ary 14, 1924, under s. 83 of the Transfer of 
Property Act, treating the transaction of 
March 9, 1917, as a mortgage by condition- 
alsale. This deposit was well within the 
seven years’ period. His petition under 8. 83 
was dismissed on the ground that it was 
not a case of mortgage by conditional sale, 
but that it was one of out and out sale to 
which that section did not apply. The 
plaintiff then brought the suit with which 
we are now concerned-in which he set up 
that it wasa case of mortgage by condi-. 
tional sale and prayed that the defendant 
might be ordered to accept the deposited 
amount and execute a sale-deed reconvey- 
ing the properties. Alternatively it was 
prayed that specific performance might 
be given of the arrangement entered into 
at the time of the execution by the plaintiff 


oe 


' of his sale deed, the result of which would 


be that he would obtain the same relief. 
A prayer for mesne profits was subjoined to 
the first main prayer but no such prayer 
follows on the prayer for specific perform- .. 
ance. The-trial Court and the first Appeax. ~- 
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late Court have both found ‘hat there was 
no mortgage but an out and out sale, but 
they have both agreed that the plaintiff 
should be given a decree for specific per- 
formance. The first Court has also awarded 
to the plaintiff mesne profits at the rate of 
Rs. 350 a year from the date of decree to 
that of obtaining, possession. The lower 
Appellate Court has confirmed the first 
Court’s decree as to mesne profits also, 
stating that no question as to them had 
been raised before it. On this second 
appeal the discussion has been as to whe- 
ther mesne profits should have been allow- 
ed and, ifso, whether the rate at which 
they have been allowed isnot excessive. An 
affidavit has been filed by the learned 
Advocate, now deceased, who appeared for 
the defendant on first appeal stating that 


he argued that the mesne profits allowed; 


by the lower Court were arbitrary and 
excessive, On the other side it is represent- 
ed, not that there was no argument on the 
point at all, but that the point was not 
much pressed. In these circumstances I 
have allowed the question of mesne profits 
to be argued on this second appeal. 

One point taken for the appellant-defend- 
ant is that there was no proper tender by 
the plaintiff of the Rs. 2,800, required for 
the re-purchase by him of the property. It 
is argued that the only tender was that 
made by depositing the money under s. 83 
and that that deposit should be disregarded 
as it was made on the footing that there 
had been a mortgage while it has been 
held that there was no mortgage. Both 
Courts, however, have held that there was 
a tender made previous to the deposit, in 
the month of Thay 1923. Here is a con- 
current finding of fact and I cannot concede 
to the argument that that finding was not 
in accordance with the pleadings. Though 
the plaint did not assert that there had been 
any tender in the month of Thay it did set 
up that the plaintiff made several demands 
on the defendant to receive the money. 
And the fact that the money was deposited 
in Court adds credibility to the oral evi- 
dence that tender had already been made 
previously. Eventhe deposit itself should, 
iú my opinion, be regarded asa valid tender 
as it has been found to be by the two 
Courts below. It may be that on technical 


grounds the defendant could refuse’ to 


receive the money, but the fact that the 
plaintiff or his legal advisers took a mis- 
taken view as to how the arrangement was 
to be viewéd in terms of strict legal phraseo- 
logy does not in any way affect its terms, 
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under which the plaintiff could buy back 
the property on a payment within seven 
years of Rs. 2,800, of his own money. It 
has been found by both Courts that the 
money deposited was the plaintiff's own 
money. The decision, to which I have been 
referred in Berners v. Fleming (1), seems 
to me to help the case of the plaintiff in 
this connection. : j 

Another point taken is thib when the 
plaintiff's petition for the receipt of the 
money under s. 83-had been dismissed, he 
should have drawn the money out of Court 
and not have allowed it to remain there. 
I think, however, that he was well advised 
in keeping the money in Court. Though 
on his petition it had been found that there 
was not a mortgage by conditional sale he 
could not be sure that the same view 
would be taken when the matter came to a 
suit. 

Then it is argued that the plaintiff was 
not entitled to mesne profits in that he had 
not prayed for any as a corollary to his 
alternative prayer for specific performance. 
It istrue, as already pointed out, that a 
prayer for mesne profits was attached only 
to the prayer for the receipt to be ordered 
of the redemption mortgage amount. But 
it seems to have been taken in both the 
Courts below that mesne profits were prayed 
for in the event either of the suit being 
treated as a redemption suit or a suit for 
specific performance. I do, not think that 
in these circumstances the appellant-de- 
fendant can be allowed now to contend that 
the plaintiff was not asking for mesne 
profits in the event of his being granted a 
decree for specific performance. It is 
clear from the third para. of s. 19 of 
the Specific Relief Act that compensation 
can be given for breach of the contract on 
the granting of such a decree. This is 
certainly a case in which such compensation 
should be given. The plaintiff has actually 
been kept out of the property till December 
15, 1929, owing to the defendant's impro- 
perly refusing to accept the money that was 
tendered to him. On the. other hand, the 
defendant is not entitled to any compensa- 
tion in the way of interest for his not having 
the use of the Rs. 2,800, as it was due to his 
own improper action that the money was 
not received by him: Harendra Lal Rai 
Chowdri v. Maharani Dasi (2). 

What remains to be considered is what 


. 
(D n 1 Oh. 264; 94 LJ Oh, 673; 132 L T822; 


69S ; 
(2) 28 O557; 2BI A895 O WN 536;11ML J 


171; 8 Sar. 48 (P O). 
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is the amount that should be allowed by 
way of mesne profits. Plaintiff claimed 
them at the rate of Rs. 450 a year and he 
has been allowed them at the rate of 
Rs. 350 a year. [His Lordship referred to 
the evidence and concluded as fo'lows:]. 


J think that it will be sufficient to allow. 


Rs. 200 a year as mesne profits for the first 
two years after suit and Rs. 350 thereafter. 
With this modification the appeal is dis- 
missed. The appellant must bear the costs 
of the respondent-plaintiff, 

A. Order accordingly. 


CALCUTTA HIGH COURT. 
Civil Appeal No. 9 of 1932 
May 22 1933 
C. O. Grosz, Acta, O. J., AND COSTELLO, J. 
PANKAJKUMAR GHOSE——APPELLANT 
VETSUS 
SUDHEERKUMAR SHIKDAR— 
RESPONDENT 

Letters Patent (Cal.), cl. 15—Order granting leave 
to suitor to a change of attorney without providing 
for payment of his costs—Appealability of— Practice 
—Provision for payment of aiterney—Necessity of — 
Civil Procedure Code (Act V of 1908), O. III,r. 4. 

Where by an order leave is granted to a suitor 
to a change of attorney without providing for the 
attorney's costs, the attorney not having discharged 
himself, the order is appealable under cl. 15, Letters 
Patent (Cal), asthe rights of the attorney are 
determined by the order. 

The practice of the Calcutta High Court has 
always been, thatno order for change of attorney 
is made unless provision is made for payment of 
the attorney provided that no such provision will be 
made where the attorney has by hig own conduct 
or misconduct discharged himself, 


O. A. from an order of Mr. Justice Lort- 
Williams, dated November 18, 1932, in 
Suit No, 1528 of 1926. ; 

Messrs. S. N. Banerjee and H.C. Majum- 
dar, for the Appellant. : 

Mr. P. C. Ghose, for the Respondent. 


C. C. Ghose, Actg. C. J—This appeal is 
by an attorney named Pankajkumar Ghose 
against an order tof Lort-Williams, J 
dated November 18, 1952, directing a 
change of attorney without payment of his 
costs. The circumstances under which 
hat order came to be made, shortly stated 
are as follows: It appears that this at. 
torney was retained by one Sudheerkumar 
Shikdar, who-was one of the defendants in 
Suit No. 1528 of 1926. The suit had gone 
on for* some time, inthis sense that the 
suit. had been pending for some time and 
had not been brought to a hearing when an 
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application was filed on March 8, 1932, for 
an order that: 

“Babu Pankajkumar Ghose, attorney for the ap- 
plicant Sudheerkumar Shikdar, be discharged from 
further acting as his attorney and that Babu P. 
L. Mitter, an attorney of this Court be appointed in 
his place as attorney for the applicant in the suit 
and that the applicant be at liberty to file a warrant 
of attorney in favour of Babu P, L. Mitter to act for 
him in this suit.” - 

Lort-Williams, J., made the order re- 
ferred to above on November 18, 1932; 
but he did not provide inthe said order 
for payment of the costsof the attorney up 
to the dateof the order itself. The order, 
as made by Lort-Williams, J., appears on 
pp. 23 and 29 of the paper-book and it 
runs thus: 

“It is ordered thatthe said defendant, Sudheer- 
kumar Shikdar, be at liberty to dischargethe said 
Mr P K.Ghose from further acting as the attorney 
for the former in this suit and to appoint Mr, 
P. L. Mitter as his attorney in this suit. And it is 
further ordered that the said Mr. P. K. Ghosh shall 
have lien on the cause papers for the costs due to 
himin this suit from the said defendant Sudheer- 
kumer Shikdar. And it is further orlered that the 
said defendant Sudheerkumar Shikdhar do pay to the 
said Mr. P, K. Ghosh his costs ofand incidental to 
this application including the fee to Counsel to be 
taxed by the Taxing Officer of this Court.” 


The attorney, feeling himself aggrieved 
by this order, has preferred this appeal 
and he urges that the practice of this 
Court has always been, where the attorney 
has not discharged himself by his own 
misconduct, not to order achange of at- 
torney until and unless the costs incurred 
by the attorney up to the date of the order 
for change are paid by the client or by 
the new attorney proposed to be engaged. 
On the other hand, the respondent con- 
tends, first, that thisis not an appealable 
order and, secondly, that the order as 
made by Lort-Williams, J., is quite correct 
and that no case has been made out for 
our interference with the same. As re- 
gards the question whether this is an 
appealable order or not, both my learned 
brother and myself are satisfied that this 
isan appealable order. The rights of the 
attorney have been determined by this 
order. The attorney’s rights having been 
determined by this order, that in itself 
is quite sufficient to entitle us to hold 
that this is an appealable order. There- 
fore having 1egard to the terms of s. 15, 
ae Patent, nothing need further be 
said. f 

The respondent has invited us to con- 
sider the terms of O. III, r. 4, Civil Proce- 
dure Code. Order III, r. 4, Civil Procedure 
Code, may have application so far as the 
engagement of an attorney in a {particular 


i 
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make any reference whatever to what 
really happens when an application is 
made for a change of attorney. So far as 
that question is concerned, speaking for 
myself, during the whole time that I have 
been in this Court as a member of the 
Bar and now for nearly 15 years as a 
Judge of this Court, I have never known 
of any case where the attorney's costs have 
not been provided for in the order for 
change unless it be a case where the at- 
torney by hisown misconduct has discharg- 
ed himself from further acting as attorney. 
But it is unnecessary to refer to my own 
experience here in this Court, because 
I am fortifiedin the view I take by autho- 
rities which are sufficiently well known to 
deserve recognition at the hands of the 
Judges of this Court. ‘The rule which 


‘used to obtain in the old Supreme Court, 


with the establishment of which the ins- 
titution of solicitors and attorneys came 
into existence in this country, is concisely 
stated in the late Mr. Belechamber’s book 
on Practice of the Civil Courts at p. 22. 
Reference is made therein to the case of 
Nogenderchunder Ghose v. Greenderchunder 
Ghose (1), decided by three Judges of the 
Old Supreme Court in 1858. The statement 
of thelaw as isto befoundin Mr Belcham- 
ber’s book runs as follows: 

“The rule laid down by the late Supreme Court 
of Calcutta, namely that where a proposed change of 
attorney was forno solid reason, and the att rey 
did not discharge the client, the payment of costs 
should be a condition precedent to the granting 


of the orders, has been followed by the Calcutta High 
Court.” 


Be that as it may, Sale, J., who wasa 
member of the Calcutta bar before his 
elevation to the Bench and who during the 
whole time that he was a member of 
this Court sat on the Original Side and 
who, it is not disputed, had unrivalled 
opportunities of acquainting himself with 
the practice of this Court, was of opinion, 
[Basanta Kumar Mitter v. Kusum Kumar 
Mitter (2)), that no change of attorney was 
tobe made without making provision for 
the payment of costs, and I am content to 
follow what Sale, J., laid down as being 
the practice of this Court. The practice 
has always been, as far as I have under- 
stood, that no order for change of attorney 
is made unless provision is made for pay- 
ment of the attorney subject of course to 
this: that no such provision will be made 
where the attorney has by his own con- 

(1) (1858) 1 Boul. Rep. 340 

(2) 4 O WN 767. 
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duct or misconduct . discharged himself. 
In that view of.the matter we are con- 
strained to hold that the order of Lort- 
Williams, J., made in this case is not 
sustainable. The :order therefore will be 
that the appeal will be allowed, Lort- 
Williams, J's., order will be set aside and 
the respondent Sudheerkumar Shikdar can 
obtain a change of attorney on payment of 
the appellant attorney's taxed costs. This 
order is being made upon the undertaking 
of the attorney Pankajkumar Ghose to 
lodge his bills within 10 days from 
date. If he carries out the undertaking 
there will be no order for costs of this appeal. 
In default, thisappeal will stand dismissed 
with costs. 

Costello, J.—I agree. 

N. Order accordingly. 


PATNA HIGH COURT 
Civil Revision Application No. 90 and 92 
i of 1933 
October 6, 1933 
CuurTNEY-TEHERELL, O. J., AND KULWANT 
Sauay, J. 
JIBACH MAHTOP-PRTITIONER 


~- versus 
BABU SHIB SHANKER CHAUDHRY— 
UPPOSITE PARTY 
Hindu Law—Jomt Hindu family— Hand-mote 
executed by karta—Surt based entirely on hand-note 
—Other members, if can be made liable— Suit brought 
on original transaction—Necessity of proof as to 


` loan being for benefit of family in order to make other 


embers Liable. f 
Mw here a hand-note isexecuted by the karta ofa 
joint Hindu family and asuiton if is framed as 


ing based entirely upon the hana-note, no person 
aoe than the signatory of the hand-note can be 
made liable. Even if the suit is framed on the 


original transaction and not on the hand-note, 
no decree can be made against the members of 
the family without a finding that the loan was for 
the benefit of the family. vas 

Mr. S. A. Khan, for the Petitioner, 

Kulwant Sahay, J.—(Civil Revision 
No. 90 of 1938).—This is an application in 
revision by defendant No. 2 aguinst whom 
a deciee has been made jointly with 
defendant No, 1 by the Smajl Cause Court. 
The suit was based on a hand-note al- 
leged to have been executed by defendant 
No. L for asum of money advanced. 
Defendant No. 2 is the younger broiher of 
defendant No.1. The plea of defendant 
No. l was aplea of partial paymerf. As 
regards defendant No. 2 his defence was 
that he was separate from defendant No. 1 
and was not liable for the claim made. The 
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learned Judge found that the plea’ of pay- 
ment set up by defendant No. 1 had not been 
established. He further found that defen- 
dant No.2 had failed to prove separation 
from defendant No. 1. 
arose whether defendant No. 2 could be 
made liable upon the footing of the hand-note 
upon which the suit had been instituted. The 
learned Judge has held that it is an establish- 
ed rule that persons who are not signatories 
to bills of exchange or promissory notes 
cannot be held responsible as undisclosed 
principals, but he has drawn 4 distinction 
so far as a Hindu joint family is concerned 
and he has held that even when a suit, is 
instituted on the foot of a promissory note 
not only the person who signed the note, 
but also the members.of the joint family 
can be made liable. 
decision of the Calcutta High Court in the 
case of Ramgopal Ghose v. Dhirendra 
Nath Sen (1) where it was held that in a 
suit properly framed the plaintiff may claim 
in the alternative the amount of the original 
debit for which the promissory note was 
given as security and may proceed under 
the Hindu Law against the property of the 
joint ‘family as a whole, but if he-chooses 
to adopt this alternative the co-parceners will 
be entitled to raise the defence that the 
debt was not contracted or the proceeds of 
the loan applied for family purposes. 

In the present case the learned Judge 
has held that defendant No. 2 is liable with- 
out coming to any finding that the loan was 
contracted for the benefit of the joint family. 
He has made a decree against defendant 
No. 2 simply wpon the finding that the 
loan had been contracted by the karta of 
the family. In the first place the suit as 
framed being based entirely upon the hand- 
note, no person other than the signatory 
of the hand-note can be made liable.’ In 
the second place assuming that the suit was 
framed on the original transaction and not 
on the hand-note even then no decree 
could have been made against defendant 
No. 2 without a finding that the loan was 


for the benefit of the family. There is no 
such finding in the present case 
and therefore the decree as against. 


defendant No. 2 cannot stand. The decree 
so far as it is against defendant No. 2 
must be set aside. In other respects the 
decree will stand. The appellant is entitled 
to his eqsts. Hearing fee one gold mohur. 
Civil Revision No. 92 of 1988. -This is an 
application by the plaintiff whose . suit 


„ (1) 104Ind, Oas. 573; AI R 1927 Oal, 576; 54 6 
380; 31 O W N 397, ` To 
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has been dismissed as against defendants 
Nos. 2 and 3 although it has been decreed 
against defendant No. 1. The suit as framed 
purports to be for the recovery of a sum 
of money advanced to defendant No. 1 


“as the karta of the family, and the necessity ,,; 


for which the loan was contracted was set |: 
out in the plaint. It was no doubt stated 
in the plaint that defendant No. 1 had 
executed a hand-note for the sum advanced, 
but the fact of the loan itself was recited 
and the prayer in the plaint was for the 
recovery of the loan. Defendants Nos. 2 
and 3 were impleaded as defendants on the 
allegation that the loan was contracted 
by the karta of the family for the legal , 
and justifying necessities of the family. 
The learned Judge has found that the loan 
was contracted by defendant No. 1as the , 
karta of the family and he also appears 
to believe the evidence which would go 
to show that the loan was taken for the 
purpose of the legal necessity of the family. 
He has however dismissed the claim as 
against defendants Nos. 2 and3 on the 
ground that the suit was instituted on the 
basis of a promissory note and that no other 
person except the signatory of the hand- 
note can be made liable under it. The 
learned Judge is clearly under a misap- 
prehension as, on reference to the plaint, it 
is clear that the suit was not based on the 
hand-note, but on the transaction of the 
loan. It was clearly recited in para. 2 of 
the plaint that the defendants were in need 
of money and they borrowed the sum of 
Rs. 201 and that a hand-note was exe- 
cuted by defendant No. 1 as taken on the 
borrowing of the money and although a 
reference was made to the hand-note yet 
the suit was not based on the hand-note, 
but on the transaction of the loan. 

Indeed if we cut out all reference to the 
hand-note in the plaint even then it does 
not disclose a cause of action and the. 
plaintiff was entitled to a decree upon the 
allegations in the plaint apart from the al- 
legation of the hand-note. The reason 
given by the learned Judge for not making 
a decree against defendants Nos. 2 and 3 
therefore is not sound. Having regard to 
his finding that the loan was contracted for 
the benefit of the family, it is clear that 
the plaintiff is entitled to a decree as 
against defendants Nos. 2 and 3 also. The 
result isthat the decree of the learned Judge 
will be modified and a decree will be 
made in favour of the plaintiff not only 
against defendant No. 1, but also against 


. defendants Nos. 2and 3. The petitioner is 
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entitled to his costs, . Hearing fee one gold 
mohur. 


Courtney-Terrell, C. J.—I agree. 
N. Order accordingly. 


_ ALLAHABAD HIGH COURT 
Privy Council Application No. 36 of 193 
October 27, 1933 
SULAIMAN, C. J., AND KING, J. 
Lala ATMA RAM—Apericant 
VETSUS - - 
Lala BENI PRASAD AND OTHERS— 


OPPOSITE Party 

Civil Procedure Code (Act V of 1908), ss. 109 (a), (c) 
—Appeal to Privy Council, if lies from order passed 
on revisional side of High Court—Substantial 
questions of law going to the root of the tase— Special 
power of certifying a case as fit for appeal under s. 109 
(c)—When canbe exercised. : 

A person is not entitled asof right to appeal tothe 
Privy Council from an order passed on the revisional 
side of the High Court, as under 8. 109 (a), Civil 
Procedure Code, an appeal lies only from any decree or 
final order passed in appeal by a High Oourt [p. 1069, 
col. 1, 

Whether a contingent reversioner is entitled to 
continue a suit filed by a Collector, even though he 
applies to be- made a party after the expiry of the 
period of limitation is a question of some importance. 
The question whether a suit brought for 
recovery of possession by Hindu widows, or by the 
Court of Wards on their behalf, is a suit ofa re- 
presentative character, brought in the interests of the 
whole body of reversioners, is a question of import- 
ance. 

Although before certifying a case to be a fit one for 
appeal, the High Court must bear in mind that their 
Lordships of the Privy Council are not unnecessarily 
troubled more than once in disposing of a matter, 
yet if the substantial questions of law which princi- 

ally arise in a case go to its very root and are the 
oundation of the pleas raised by the defendants 
touching the question of the locus standi of the 
plaintiff and the plea of limitation, there would be 
aconsiderable waste of time, energy and labour in 
allowing the parties to have the questions of fact in 
the case fought out at length while the substantial 
and main questions of law still remain undisposed of 
finally. Undersuch circumstances, leave to appeal 
to the Privy Council may be given. 

The special power of certifying a case to be a fit 
one for appeal under s. 109 (c) has been conferred on 
the High Court to meet particularly hard cases, and 
on such a special certificate being given, the 
appeal to His Majesty in Council becomes? com- 
petent Abdul Rahman v. Cassim & Sons (1), referred to, 


Sir Tej Bahadur Sapru, Messrs Shiva 
Prasad Sinhaand S. K. Mukerji, for the 
Applicant. > 

Messrs. S. K. Dar and Gopi Nath Kunzru, 
for the Opposite Party. 


Judgment.—This is an application for 
leave to appeal to His Majesty in Council 
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Court in revision -on ‘the Civil Side. The | 
facts are very peculiar. 

On January 20,°1920, a Hindu widow 
Musammat Danni Kaur died and it is 
alleged that the estate devolved on two 
collaterals who were brothers, -namely, 
Janeshwar Das and Badri Das. Badri Das 
predeceased Janeshwar Das. The latter 
left three widows Musammat Jaimala Kuer, 
Musammat Chando Kuer and Musammat 
Bhagwati Kuer. It appears that the Court 
of Wards took over the estate of these 
widows which had been in the possession 
of Janeshwar Das. After the estate was 
so taken over, the only person who could 
bring the suit in respect of any part of the 
estate of Janeshwar Das was the Court of 
Wards through the Collector. As the -prop- 
erty which had been in the possession of 
Musammat Danni Kuer never came into 
the possession of Janeshwar Das or Badri 
Das and remained in the possession of the 
principal defendant Atma Ram, who claim- 


ed to be the adopted son of Musammat Danni .. 


Kuer, the Collector on January 20, 1923, 
that is, on the last day of the expiry of 
12 years from the date of the death of 
Musammat Danni Kuer, instituted a suit 
in his sole name for recovery of pos- 
session of the estate against Atma Ram 
and two others, one of whom was his trans- 
feree. This suit remained pending for 
some time, when apparently the Collector 
made some report to the Board of Revenue 
for permission to withdraw the suit un- 
conditionally, as in his opinion he should 


-not proceed further against the defendants. ` 


On April 5, 1922, the Board of Revenue, 
acting on behalf of the Court of Wards . 
sanctioned the unconditional withdrawal 
of the suit. Accordingly on April 19, 1932, 
when there was only one plaintiff before 
the Court, the Collector applied for an un- | 
conditional withdrawal of the suit. Having 
come to know .of this application, the two 
widows (the third being dead at the time) 
filed an application on April 19, 1932, pray- 
ing that the Collector should not be allowed 
to withdraw the suit, as that would amount 
to an abuseof the process of Court and that 
the widows themselves should be permitted 
to continue the suit in place of the Collector. 
A date was fixed forthe hearing of this 
application after any- objection that the 
Collector might make. It came up for dis- 
posalon May 9, 1932. Before the argyment 
commenced, a further application was 
made on that date on behalf of the two 
widows Musammat Jaimala Kuer and 


from. an -order passed by 'a-Bench- of this :: Musamat-. Chando. Kuer, as well,as Beni - 
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Prasad, a contingent reversioner, praying 
that they be joined as plaintiffs in the 
suit. Both these applications were strenu- 
ously opposed by the Government Pleader 
on behalf of the Collector. The case of 
Beni Prasad was that he was not only a 
contingent reversioner, but there had been 
some sort of an agreement with the Court 
of Wards, under which he had agreed to 
finance the litigation. The learned Sub- 
ordinate Judge, in a lengthy order dated 
May 11, 1932, came to the conclusion that 
these two applications could not be entertain- 
ed and that therefore the Collector's appli- 
cation for unconditional withdrawal should 
be granted. The result was that he dis- 
missed the applications of the two widows 
and of Beni Prasad and then allowed the 
Collector to withdraw the suit. 


From this order, a civil revision was 
filed by the two widows in the High Court. 
Beni Prasad did not originally file any re- 
vision himself, but he was made a pro forma 
respondent in the revision filed by the two 
widows. Later on, heapplied to the High 
Court to have bis name transferred from the 
array of the respondents to that of the 
applicantsin the revision, and the Bench 
allowed this application. 

The learned Judges then considered 
the application on the merits and held that 
the two widows were not entitled to continue 
the suit, inasmuch as their estate was vest- 
edin the Court of Wards which alone could 


continue the suit, and if the Court of 


Wardsichose to withdraw the suit, the widows 
could not continue the suit so long as the 
estate was not released. But as regards the 
application of Beni Prasad made in. the 
Court below, the learned Judges came to 
the conclusion that the suit instituted by 
the Collector on behalf of the two ladies 
was: 

“a suit of a representative character and it was 
necessary for the Court below to allow Beni Prasad 
to be impleaded as the plaintiff.” i 

Holding thatthe suit had been instituted 
in a representative capacity, the learned 
Judges held that these ladies had a life 
interest and during their lives they re- 
presented the entire estate including the 
interest of the future reversioners, and in- 
asmuch as they had rendered themselves 
incapable of safeguarding the rights of 
the reversioners, (the estate being under 
the Court of Wards), the contingent rever- 
sioner was entitled to continue the litiga- 
tion if they were unable to do so and that 
therefore the reversioner Beni Prasad should 
be permitted to continue it. The learned 
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Judges considered that the application of 
Beni Prasad had been rejected summarily 
and that it should not have been disallowed. 
They accordingly ordered that the order of 
the Court below dismissing his application 
should be set aside and Beni Prasad to be 
made a plaintiff in the suit and the suit be 
tried as between Beni Prasad on the one 
hand and the original defendants on the 
other. The application of the ladies however 
failed, 

The learned Counsel for the defendants 
in this application has first urged that he 
can appeal from this orderas of right. The 
value of the subject-matter in dispute is no 
doubt considerably over a lakh of rupees. 
But no decree has yet been passed inthe 
suit. The contention on behalf of the ap- 
plicant is that the estate having vested in 
the Court of Wards, a contingent rever- 
sioner had no locus standi at all to be made 
a plaintiff or to continue the suit. He 
argues that the only plaintiff was the Col- 
lector who had filed the suit and if he applied - 
to withdraw the suit, the reversioner could 
not be allowed to continue it in spite of the 
Collector's protest. The learned Counsel 
relies onthe fact that there was no alleg- 
ation of any collusion between the Collector, 
who was acting under thesanction of the 
Board of Revenue, and the defendants. It 
is urged before us that the contingent 
reversioner was in no sense a necessary 
party to the suit and the Court below was 
not bound .to implead him, and that it 
was purely a matter of discretion whether 
he should be madea pro forma defendant 
or not, and that inasmuch as the Court below 
declined to exercise that discretion and 
refused to make him a party, the High 
Court had no jurisdiction under s. 115 of 
the Code of Civil Procedure to interfere 
with that order. Itis also urged that the 
learned Judge had not disposed of the 
application summarily but he had given 
full reasons, and even if he had erred in 
law, that was no ground for interference 
in revision. 


It is also urged that a cardinal point 
in the case has been decided: indeed it 
is argued that the main points in the 
case have been disposed of by the High 
Court’s judgment, Ordinarily, a suit is 
deemed to have been instituted against a new 
plaintiff from the date on which he is 
impleaded vides. 22 of the Limitation 
Act; and so it is pointed out that the plea 
of limitation would be completely destroyed 
if it be held that the suit. was of a re- 
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presentative character having been in- 
stituted iin.the interest of and on behalf 
of Badri Prasad as well. It is further 
pointed out that if the reversioner failed to 
file any suit himself within the period of li- 
mitation he has himself to thank and should 
not be allowed to take advantage of the 
suit by the Collector. 

We may also mention that after the order 
of the High Court, the Court of Wards has 
now released the estate and the persons 
entitled tomaintain the suit are the widows. 
The learned Counsel further emphasises 
the fact that the relief claimed in the 
suit was not really one for declaration of 
title, but for recovery of possession. He 
says, in other words, that it was not a 
declaratory suit brought by a reversioner, 
_ as to whom it cannot be certain whether 

he would succeed, and so in such a de- 
claratory case, the suit would of neces- 
sity be of a representative character, and 
argues that where the relief calimed is for 
actua] possession, the possession cannot be 
delivered to a mere contingent reversioner 
who has no immediate right to intervene 
at present. 

We are of opinion that the applicant is 
not entitled as of right to appeal from the 
order passed on the revisional side of 
this Court. Under s. 109 (a), an appeal 
lies from any decree or final order passed 
inappeal by a High Court. This was 
an order passed not in appeal at all, but 
on the revisional side. We must accordingly 
decide that the. defendant-applicant is not 
entitled to appeal as of right. 

ThHé-next question is whether this is a 
case which should be certified to be a fit 
one for appeal to His Majesty in Council 
under s. 109 (c). 

The questions raised in this case are no 
doubt substantial and important questions 
of law and are. also of general importance. 
Whether a contingent reversioner is entitled 
to continue a suit filed by a Collector, 
even though he applies to be made a 
party after the expiry of the period of 
limitation, is a question of some importance. 
Similarly, the question whether a suit 
brought for recovery of possession by Hindu 
widows, or by the Court of Wards on their 
behalf, is a suit of a representative charac- 
ter, brought in the interest of the whole 
body of reversicners, so that the con- 
tingent reversioner, also, not only can be 
impleaded, but must be impleaded; 
and if he asks for such a prayer, the Court 
would be acting with material irregularity 
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in the exercise of its jurisdiction if it 
refuses. 

The further question is whether where 
the Court below has refused to bring such 
a contingent reversioner on the recurd, the 
High Court can or cannot interfere in re- 
vision on the ground that it was the duty 
of the Court to makehim a party and not 
a mere matter of ‘discretion for the 
Court. . 

The main difficulty in this case is that 
it may be possible for the defendants-ap- 
plicants to raise these pleas once again 
whena decree is finally passed against 
them by the Court below and they come 
up in appeal to the High Court. But there 
is such a possibility in all appeals from 
Before 
certifying a case to be a fit one for appeal, 
we must bear in mind that their Lordships 
of the Privy Council are not unnecessarily 
troubled more than once in disposing of 
the matter. On the other hand, if the sub- 
stantial questions of law which principally 
arise ina case goto its very root and are 
the foundation -ofthe pleas raised by the 
defendants touching the question of-the 
locus standi of the plaintiff and the plea 
of limitation, there would be a consider- 
able waste of time, energy and labour in 
allowing the parties to have the questions 
of fact in the case fought out at length 
while the substantial and main questions 
of law still remain undisposed of finally. 

Inthe case of Abdul Rahman v. Cassim & 
Sons (1) their Lordships of the Privy Council 
observed: 

“Their Lordships would only add that the enforce- 
ment of this principle (i.e. that an appeal under 
8.109 (a) Civil Procedure Code, does not lie where 
the suit is still a live suit) involves no practical 
hardship, inasmuch as, in a proper case, it is always 
open to the Appellate Court to give a special certi- 
fication under s, 109 (¢).” 

It accordingly follows that the special 
power of certifying a case to be a fit one 
for appeal has been conferred on the 
High Court to meet particularly hard 
cases, and that on such a special certi- 
ficate having been given, the appeal to His 
Majesty in Council becomes competent. 

Having given ovr best consideration to 
this case, we have come to the conclusion 
that this is a fit case in which the special 
certificate should be granted. The case is 
of a very high valuation and the question 
of the factum of validity of adoption set 

(1) 142 Ind, Oas. (328; (1933) A L J 244 at p, 
247; 10 O W N 195; 37 L W 331; (1933) M W N 166; 
AIR 1933 PO 58: Ind. Rul, (1933) P. O. 59; 64M L 
J 307; 11 R 68; 35 Bom. L R 331; 37 0O W N 405; 57 
Q L J 136; 60 I A76 (P. O0) 


“ 
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up by the defendant No. 1 will involve the 
production of considerable evidence and if 
the findings of the two Courts are,concurrent 
the case may not have to go to their 


that this case is a fit one for appeal to 
His Majesty in Council under s. 109 (c) 
of the Civil Procedure Code. 

We may add that our granting the certi- 
ficate in no way amounts to an order stay- 


ing the proceedings in the Court below. - 


- That is a matter which will be dealt 


with separately when an application for: 


stay of proceedings is made. It will be 
then for us to consider whether in view of 
any apprehension that an evidence may 
be destroyed, such evidence ‘should not 
be ordered to be recorded. 

N. Certificate granted. 


PATNA HIGH COURT 
Civil Appeal No. 34 of 1929 
September 11, 1933 
WaAzL ALI AND ROWLAND, Jd. 
NAWAL KISHORE PRASAD SINGH 
AND OTHERS — PLAINTIFFS —ÅPPELLANTS 


VETSUS 
GANGA PRASAD SINGH AND OTHERS— 


DEFENDANTS — RESPONDENTS 
Hindu Law—-Alienation— Mortgage of joint family 
property Consideration consisting of several parts— 
Power of Court to deal with several parts separate- 
ly. 
Where a mortgage executed by the manager ofa 


_ joint Hindu family is challenged, the Court is right 


in dealing separately with the several parts of 
which the consideration forthe mortgage bond is 
composed, instead of considering the bondas a 
whole, Sri Krishna Dasv.Nathu Ram (1), distin- 
guished, Hanoomanpersaud Pandey v Babooee 
Munray Koonwaree (2), relied on. 


Appeal from the decree of the Sub-Judge, 
Darbhanga, dated November 20, 1928. 

Messrs. S. M. Mullick, Janak Kishore 
and R. Misra, for the Appellant. 

Messrs. B. P. Sinha and S. B. Prasad, for 
the Respondents. ; 

Rowland, J.—This appeal arises out of a 
suit brought to enforce a morigage bond dated 
February 5, 1912, executed by Palat Singh, 
now deceased for himself and as guardian 
of his brother's minor son, defendant No. 1. 
The consideration of the morigage is stated 
tobe Rs. 1,171 and the bond provides for 
interest at Rs. 1-4-0 per cent. per month 


. with sfx-monthly rests. The plaint alleges 


that the money was taken 


- “to pay an ancestral debt due to the mahkajans and 


also to meet the necéssary expenses of the members 
of his joint family.” 


The consideration was repayment of the 
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simple bond for Rs. 300 executed by Bijuli 
Singh, grandfather of Palat Singh and great 
grandfather of defendant No. 1, dated March 
19, 1905, with interest. At the time of 
execution of the mortgage bond in suit the 
amount due under this bond after deduct- 
ing realizations made in the meantime 
amounted, including principal and interest, 
to Rs. 694-14-6.° It bears an endorsement of 
repayment of this amount and the Subordi- 
nate Judge has held that necessity is proved 
for borrowing to the extent of Rs. 700. He 
held that it was not proved that there was 
necessity for borrowing the remaining 
Rs. 471 for family purposes and that it was 
not proved that there was necessity to bor- 
row al so high a rate of interest with com- 
pound interest which has swelled the total 
claim to Rs. 10,837-4-0. He allowed in- 


- terest at the same rate as the interest on 


the old bond, that is to say, Rs. 1-9-0 per 
cent. per month simple and passed a decree 
for Rs. 700 principal with simple interest 
at that rate; total Rs. 2,925 with costs 
Rs, 5831-7-0. 

In appeal it is contended that the lower 
Court should have held that there was ne- 
cessity for “the transaction as a whole” and 
a reference is made to Sri Krishna Das v. 
Nathu Ram (1) which however does not 
seem to be directly in point, being a suit to 
set aside an out and out sale. In Hanoo- 
manpersaud Pandey v. Babooee Munraj 


. Koonwaree (2) it was said: 


“The validity, force and effect of the bond, as to all 

and each of the sums, of which the sum thereby pur- 

porting to be secured is composed, .depend on the 

circumstances under which the sums were respective- 

ly so ‘advanced regard being had also, in so far as 

may be just, to the circumstances under which the . 
same were respectively borrowed,” 


Their Lordships remanded the case for 
inquiry on these points. The Subordinate 
Judge was therefore right in dealing se- 
parately with the several parts of which the 
consideration for the mortgage bond: was 
composed. He considered that there was 
no satisfactory evidence at all on the point 
of justifying necessities for the sum- of 
Rs. 47]. Indeed it was difficult for the 
plaintiffs to prove the actual necessities, 
the parties being dead and the witnesses 
dead. The plaintitfs are holders of the 
mortgage bond as a result of a partition in 
their family and had no personal knowledge 


(1) 100 Ind. Cas. 130; AIR 1927 PO 37,541 A 
79; 49 A lag; 25 A LJ 80; (1927) M W N bY: 38 M 
LT 48:4 0 WN 184;8 PLT 210; 310 W.N 462; 
29 Bom. L R825; 45CL JI 3:6,52M Ld 720 


Je 
(2) 6 MI A 393; 18 W R Bin? Suther 29; LSay 
552 (P ©.) 


1934 


in the matter. It is argued that we ought 
to presume necessity from chronic indebted- 
ness of the family; but there is no evidence 
of any habitual borrowing, that is to say, 
borrowing of successive sums at short inter- 
vals, at any later date than of Bijuli's bond 
of 1905, Mr. S. M, Mullick forthe appellant 
then fell back on the plea that the evidence 


discloses a case of representation and of’ 


proper inquiry from which a presumption of 
necessity should arise. Whether 
presumption should be made in any parti- 
cular case is, J think, a matter to be decid- 
ed with reference to its particular facts. 
Inquiry is deposed to by Ramautar Rai, P. 
W. No. 3, who says that he was in service 
of the mahajan and was present at the exe- 
cution of the bond; but it does not explain 
why in that case he did not sign it asa 
witness. He says that he and Basudeo 


Narain made the inquiries at the instance of’ 


Jang Bahadur. Basudeo is dead. The 


necessities alleged are family debt and 


house repair. This kind of evidence can 
be easily procured and I do not feel dis- 
posed to differ from the Subordinate Judge’s 
estimate of its value. The plaint as well 
as the recitals in the bond itself are as 
. Vague as possible with regard to the nature 
of the necessities which are supposed to have 
existed; and it is remarkable that in the 
bond the executant declares that there is 
“no means of paying the ancestra] debts” 
except. by a mortgage bond; but does not 


state that there is no means of meeting’ 


family expenses except by éxecuting the 
bond. In the circumstances I am of opinion 
that this isev a case in which presumption 


ought to be dra vn in favour of the creditor’ 


and against the defendant as to the exist- 
ence of necessity. I would confirm the 


decision of the Subordinate Judge and dis- - 


miss the appeal with costs. 
Fazi Ali, J.—I agree, 
N. Appeal dismissed. 
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OUDH CHIEF COURT 
Application No. 60 of 1933 
December 5, 1933 
Nanavutty, J. 

Firm RAM CHARAN CHHANGAMAL — 
DRORER-HOLDERS—— A PPLIOANTS 


versus 
ANANT RAM AND OTHERS — 
— Res PONDENTS 
Civil Procedure Code Act V of 1908), ss. 68,78, 
11§—Hateable distribution Property of judgment- 


debtor attached and ordered to be sold at the instunce 
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of one  decree-holder—Application for rateable 
distribution by another decree-holder, mentioning 
that property was under attachment—Sufficiency of-— 
Revision—Lower Court acting with material irregu- 
larity in exercise of jurisdiction vested in it— 
Interference. 

Where the property of the judgment-debtor has 
already been attached and ordered to be sold 
at the Instance of one decree-holder and another decree- 
holder makes an application in the form prescribed 
for application for execution and prays for a rateable 
distribution of the assets to be realised, mentioning 
that the property was already under attachment, for 
the purposes of 8. 73 of the Oode of Civil Procedure, 
the application is a sufficient application for 
execution of decree as required by that section and 
the applicant is entitled toa rateable distribution, 
and in the circumstances, there is no neces- 
sity for afresh attachment or even for a prayer for 
the same, Deorajo Kuerv. Jadunandan Rai (2), 
applied, Sital Bakhsh Singh v. Jang Bahadur Singh 
0), distinguished, Abdul Rahman Sahib v, Batcha 
Veera Bahudur Raju (3), referred to, 

Section 115, Civil Procedure Code, clearly author- 
ises the High Court to interfere in revision if 
it appears to the High Oourt that the Subordinate 
Qourt has acted in the exercise of its jurisdiction 
illegally or with material irregularity. Where the 
Judge of the lower Court acts illegally and with 
material irregularity in the exercise of the jurisdic- 
tion vested in him when in defiance of the order of his 
distribution to 
the decree-holder, the High Court can interfere in 
revision, : 

Application for revision of the order of 
the Munsif of South Lucknow, dated 
August 29, 1933. | 

Mr. L. P. Srivastava, for the Applicant. 

Mr. Hargobind Dayal, for the Opposite 
Party. ou 

Judgment.—This is an application for 
revision under s. 115 of the Code of Civil 
Procedure against an order, dated July 29, 
1933, passed by the Munsif of South 
Lucknow.’ The facts out of which this 
application for revision arises are briefly as 
follows. 

There were two decree-holders, Anant 
Ram, the respondent opposite party, and 
the Firm of Ram Charan Chhangamal, the 
One Ram Nath 
was the judgment-debtor. The applicant 
its decree against Ram 
Nath on December 1, 1932, while Anant 
Ram had secured his decree also against 
Ram Nath on December 15, 1941. On 


~ October 17, 1932, the applicant Firm ob- 


tained attachment before judgment of 
monies which were due to Ram Nath, the 
judgment-debtor, from the Court of Wards 
of Lucknow as well as from the office of 
the Engineer incharge of the SardaCanal, 
On December 21, 1932, the applicant Firm 
applied to the Court of the Munsif of 


“Haveli, Lucknow for execution of its decree 


by attachment of monies due to the judg- 
ment-debtor-and for rateable distribution 
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and also prayed for the transfer of the exe- 
cution proceedings to the Court of the 
Munsif of South Lucknow. On December 
23, 1932, the learned Munsif of Haveli. 
granted the application for transfer and 
sent a formal order {to the Court of the 
Munsif of South Lucknow directing that 
rateable distribution should be made, On 
January 6, 1933, the applicant Firm applied 
under s. 73 of the Code of Civil Procedure 
to the Court of the Munsif of South Lucknow 

` thatrateable distribution be allowed. The 
attachment order passed by the Munsif of 
Haveli on the application of the Firm, 
dated October 17, 1932, was still in force. 
On February 7, 1933, the then Munsif of 
South Lucknow, Babu Triloki Nath Varma, 
held that the applicant firm claimed a 
rateable share both inthe money received 
from the Municipal Board as well as the 
amount deposited inthe Canal Office. He 
directed that the application of the appli- 
cant firm should be pus up for orders when 
the money was received from ihe Canal 
Office. On July 29, 1933, Mr. Gulab 
Chand Srimal, who was Munsif, South 
Lucknow then, passed an order- holding 
that the prayer for rateable distribution 
made by the applicant firm could not be 
allowed, basing his decision upon a ruling 
of this Court reported in Sital Bakhsh Singh 
v. Jang Bahadur Singh (1). Dissatisfied 
with this order of the learned Munsif the 
applicant firm has filed the present applica- 
tion for revision. 

J have heard the learned Counsel of both 
parties at some length, and it seems tome 
that this application must be granted. 
The decision in Sital Bakhsh Singh v. Jang 
Bahadur Singh (1), relied upon by the lower _ 
Court, is not in my opinion applicable to 
the facts of the present case. Here the 
money due tothe judgment-debtor from the 
Canal Office was already under attachment 
by an order obtained by the applicant firm 
from the Munsif of Haveli Lucknow, and 
there was no necessity for the decree-holder 
firm to have it again attached. In Deorajo 
Kuer v. Jadunandan Rai (2), it was held 
that where the property of the judgment- 
debtor had already been attached and had 
been ordered to be sold atthe instance of 
one decree-holder and another decree-holder 
made an application in the form prescribed 
for application for execution and prayed 
for a rateable distribution of the assets to 


(1) 142 Ind. Gas. 238;9 O W N 1079; AIR 1933 
Oudh 75; Ind. Rul (1933) Ondh 100. 

2) 131 Ind Oas, 244; 53 A 125; (1930) A L J 1552; 
A 1B 1981 All, 92; Ind. Rul, (1981) All. 356. 
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be realised, mentioning that the property 
was already under attachment, for the 
purposes of s. 73 of the Code of Oivil Proce- 
dure, the application was a sufficient appli- 
cation for execution of decree as required 
by that section and the applicant was entitl- 
ed to a rateable distribution, and that, in 
the circumstances, there was no necessity 
for a fresh attachment or even for a prayer 
for the same. This ruling of the Allahabad 
High Court fully covers the facts of the 
present case and supports the contention 
urged on behalfof:the applicant firm. 

A Full Bench of the Madras High Court, 
in the case of Abdul Rahman Sahib v. 
Batcha Veera Bahadur Raju (è), held that, 
where a decree-holder applied to the Court- 
which passed the decree for the attachment 
ofa fund which had been paid into ihe 
Court tothe credit of a suit filed by the 
defendant in the same Court against the 
same judgment-debtors, but the petition 
was defective in not containing some of the 
particulars required for an execution peti- 
tion by O. XXI, r. 11, Civil Procedme Code, 
that such anapplication, though defective 
in form, was sufficient for the purposes of 
s. 73 of the Code and that the decree-holder 
was entitled to rateable distribution under 
the section: f 

Apart from authority, it is clear from the 
factsof the present case that the learned 
Munsif of South Lucknow, who was the 
predecessor in office of the Munsif of that 
place against whose order the present 
application has been filed, had himself con- 
ceded the right of the applicant firm to 
obtain rateable distribution in the monies 
deposited in the Canal Office and was 
only waiting for that money to be sent to 
his Court in order to distribute it rateably 
amongst the decree-holders of the judgment- 
debtor. 

After the hearing of this case on the 
merits the learned Counsel for the opposite 
party Anant Ram challenged the right of 
the applicants to bring this application for 
revision under s. 115 of the Code of Civil 
Procedure, and contended that this Court 
had no authority to interfere in revision 
with the orderof the Munsif and in support 
of this contention he cited a ruling of this 
Court reported in Mohammad Taqi v. 
Murtaza Husain Khan (4). There is no 
force in this contention urged on behalf of 


(3) 118 Ind. Cas. 72:52 M760; 30 L W110; 57M 
LJ 97: Ind. Rul. (1929) Mad, 760; A IR 1929 Mad 
703; (1929) M W N 611 

(4) 134 Ind. Cas. 1090;8 OW N 999; A IR 1929 
Oudh 408; Ind, Rul. (1982) Oudh 2. 
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the decree-holder opposite party Anant 
Ram. Section 115 of the Code of Civil 
Procedure clearly authorises the High Court 
tointerfere in revision if it appears to such 
High Court that the Subordinate Court has 
acted in the exercise of its jurisdiction 
illegally or with material irregularity. In 
the present case, in my opinion, the learned 
Munsif clearly acted illegally and with 
material irregularity in the exercise of the 
jurisdiction vestedin him when, in defiance 
of the order of his predecessor, he chose to 
disallow rateable distribution to the appli- 
cant firm. 

For the reasons given above I allow this 
application for revision, set aside the order 
of the lower Court and remand the case to 
the Court below for execution proceedings in 
the light of the remarks made above. The 
applicant firm will. get its costs of this 
revision from the answering respondent No, 
2 Musammat Munder. As the revisional 
application of the applicant firm has been 
disposed of, the order for stay of execution 
passed on Civil Miscellaneous Application 
No. 376 of 1933 is vacated. 

N. Application allowed. 


OUDH CHIEF COURT 
Miscellaneous Appeal No. 39 of 1932 
- November 24, 1933 
Wazır Hasan, O. J., AND NANAVUTTY, J. 
Haji ABDUL HAMID—PLAINTIFRF 
; — APPELLANT 
VETSUS : 
ct Haji ABDUL AZIZ AND ANOTHER— . 
, DEFENDANTS — RESPONDENTS f 

Civil Procedure Code (Act V of 1908), Sch. II, 
paras. 5,17, 19--Agreement to refer to named 
arbitrators —Order of reference to two of three of the 
named arbitrators—Legality of—Fresh arbitrator. if 
can be appointed—Refusal of one arbitrator to act— 
Agreement, if becomes void, 

When an agreement is to refer the matter to 
certain named arbitrators, the Court is bound to 
make an order of reference to such arbitrators and 

- the Oourt cannot make an order of reference to two 
out of three arbitrators named in a deed of 


agreement, as such an order of reference will not be ` 


in accordance with the terms of the’ agreement 
within the meaning ofcl. (4) of para. 17 of Sch. II 
of the Civil Procedure Code. The Oourt has no 
- power toappoint afresh arbitrator in the place of a 
person named who has refused to act unless an 


order of reference had already been made. (1) followed - 


[p. 1074, col.2.] 

Apart from any enactment,an agreement to refer 
a matter to certéin specified arbitrators becomes void 
and of no effect if one or more of the arbitrators 
die or refuse to act, and thus make the agree- 
ment incapable of performance and in such a 
case the Court has no jurisdiction under el. (4) of 
para, 17,0f Sch. It of the Godeof Civil Procedure 
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B: to the arbitratora who are 
willing to act. Under para.5 of Sch, II of the Code 
the Court has the power to appoint arbitrators in 
place of the arbitrator who dies or who refuses to’ 
act, but para. 19 of Sch. II of the Oode can 
only come into operation when an order of reference 
had already been made under para 17 of the said: 
Schedule. Ma Bu Uv. Maung Pe Lan (2) and 
ty Lal v. Damodar Das (3), relied on. [p 1075, 
col. 1. s ; 

M. A. against the decree of the Sub- 


ordinate Judge, zabad, dated August: 
23, 1923. Ean S= 


Muhammad Ayub, for the Appel- 


lant. 
Messrs. Naimullah and Faiyaz Ali, for 
the Respondents, i 


Judgment.—This is an appeal against 
a judgment and decree of the learned 
Subordinate Judge of Fyzabad dismissing 
the suit of Haji Abdul Hamid, the plaint- 
iff-appellant, who prayed that the agreement 
dated April 18, 1932, between him and the 
defendants-respondenis to refer the matter 
between them to arbitration, should. be 
filed. ın Court and an order to be passed 
‘directing that arbitration proceedings, be 
taken in accordance with the terms-of the 
said agreement. There was also a prayer 
in the plaint to the effect that if any 
arbitrator or umpire be found to have re- 
fused to arbitrate in the matter, the Court 
should by its order nominate another 


` arbitrator or umpire in his place. 


The plaintiff Haji Abdul Hamid and his 
Abdul Aziz and Haji. 
Abdul Halim, the defendants-respondents 
executed a deed' of agreement dated April 
18, 1932in which they set forth that their 
Abdul Wahid having executed a 

gift on October 3, 1924, in 
their favour, disputes arose amongst them 
in respect of the gifted property and that 
for the settlement of those disputes the 


- parties to the deed had of their own free 
- will -appointed Haji Ewaz Muhammad, 


Abdul Khaliq and Wajid Ullah as their 
arbitrators to -settle the dispute, Hafiz 
Ewaz Muhammad being appointed sarpanch 
or umpire, and it was stipulated in the 
agreement that the umpire and arbitrators 
named above were to decide the dispute 
which existed among the three brothers on 
the basis of bahikhata accounts to be pro- 
duced before the arbitrators. 

After the execution of this agreement of 
April 18, 1932, Hafiz Ewaz Muhammad re- 
fused to act as sarpanch or umpire in the 
matter, and thereafter Hafiz Abdul Hamid 
applied to the Court ‘under para. 17 of 
Sch. II of the Code of Oivil Prosedure to 
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have an order of reference on the agree- 
ment to refer the dispute to arbitration. 
The plaintiff prayed that the Court should 
order the parties to abide by this agree- 
ment of April 18, 1932 and that arbitra- 
tion proceedings should be taken in. ac- 
cordance with it and that, asthe sarpanch 
Haji Ewaz Muhammad had declined to act 
as such, the Court should appoint another 
arbitrator in his place. The defendants, 
on the other hand, urged that as the 


sarpanch Ewaz Muhammad had declined’ 


to accept the position of sarpanch and 
arbitrator, the remaining two arbitrators 
could not proceed inthe matter and the 
agreement of April 18, 1932, had thus 
become unenforceable. 

. The learned Subordinate Judge 
a preliminary issue which 
lows: 

- “Ig the agreement referring the dispute to arbita- 


tion not enforceable as the sarpanch named therein 
has refused to act?” 


. . Following the view of law laid down by the 
Madras High Vourt in Muthyala Naranayap- 
pa Vv. Muthyala Rama Chandrappa (1), the 
learned Subordinate Judge held that the 
agreement of April 18, 1932, was not 
enforceable because Haji Ewaz Mohammad 
had declined to act as sarpanch and he 
therefore’ dismissed with costs the appli- 
cation filed by Haji Abdul Hamid under 
para. 17 of Sch. II ofthe Code of Civil 
Procedure. Dissatisfied with the judg- 
‘> ment of the learned.Subordinate Judge 
the plaintiff Abdul Hamid has filed this 
‘Appeal. 

The first contention urged on behalf of 
the appellant by his learned Counsel is, 
that the lower Court erred in holding that 
‘the intention ofthe parties to the agree- 
ment of April 18, 1932, was to abide by 
the decision of the three panches and not 
by the award of the majority of the arbi- 
‘trators. After carefully perusing this 
agreement we are clearly of opinion that 
there is no force in this contention, The 
executants to this agreement have clear- 
ly stated in it that they stipulated and 
reduced to writing their desire that 
the umpire and the arbitrators mentioned 
‘in ‘the deed should decide the disputes 
which existed amongst them. The inten- 
tion of the parties is quite clear, and it 
„was that they referred the decision of the 
dispute between them to the arbitration of 
the three specified arbitrators named in the 
deed of agreement. MEN. 

(1) 129 Ind. Cas, 683; 54 M 469; 32L W £05; 


Di 
- (1930) M wW N 1028; A I R 1931 Mad, 28; “Ind. Rul, 


(1929) Mad. 302; 60 M LJ 676, 


framed 
is as fol- 
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The next contention urged on behalf of 
the appellant by his learned Counsel is 
that the view of law taken by the learned 
Subordinate Judge that under para. 17 
cl. (4) of Sch. II ofthe Code of Civil Proce- 
dure, the Court could not act beyond 
the agreement arrived at between the 
parties was erroneous, and that the lower 
Court should have taken proceedings under 
para, 5 of Sch. II of the Code. 


We have heard the learned Counsel for 
the appellant at some length and have 
taken time to consider our decision. It 
seems tous that the view of law advanced 
by the learned Counsel for the appellant 
cannot be sustained. The question whether 
after the refusal of the sarpanch to act as an 
arbitrator in this matter the deed of agree- 
ment could still be enforced and given 
effect to by the Court passing an order of 
reference, has to be determined with 
reference to the provisions of cl. (4) of 
para. 17 of Sch If of the Code of Civil 
Procedure. Clause (4) runs as follows: 

“Where oo suflicien. cause is shown, the: Court 
shall order the agreement to be filed, and shall 
make an order of reference to the arbitrator or 
arbitrators) appointed in accordance with the 
provisions of the agreement or, if there is no such 


provision and the parties cannot agree, the Court may 
appoint an arbitrator.” 


The provisions clearly show to our 
mind that, when the agreement wasto refer 
the matter to certain named arbitrators, 
the Court was bound to make an order of 
reference to such arbitrators and the 
Court could not make an order of reference 
to two out ofthe three arbitrators named 
in the deed of agreement of April 18, 
1932, for such an order of reference 
would not be in accordance with the 
terms of the agreement, within the mean- 
ing of cl. (4) of para. 17 of Sch. II of 
the Code of Civil Procedure. In our 
opinion the Court had no power to appoint 
a fresh arbitrator in place of Haji Ewaz 
Muhammad, who had refused to act as 
sarpanch unless an order of reference 
had already been made under para. 17 of 
Sch. II of the Code. Thus, when the 
Court was unable to order the agree- 
ment to be filed and make an order of 
reference under cl. (4) of para. 17, the 
application of Haji Abdul Hamid made 
under this paragraph had necessarily to be 
dismissed. This view of the law has not 
only found acceptance in the Madras 
High Court, but has also been accepted 
by the learned Judges of the Burma Chief 
Court in Ma Ba U v. Maung Pe Lan, 42 
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Ind, Oas. 911 (2), where it was held that 
apart from any enactment, an agreement 
to refer a matter to certain specified 
arbitrators became void and of no effect 
if one or more-of the arbitrators died 
or refused to act, and thus made the 
agreement incapable of performance and 
that in such a case the Court had no 
jurisdiction under cl. (4) of para. 17 of 
Sch. IT of the Code of Civil Procedure to 
make a reference to the arbitrators who 
were willing to act. .It was pointed out in 
this case that under para. 5of Sch. Ilof 


the Code the Court had the power to ap- ` 


point arbitrators in place of the arbirator 
who died or who refused to act, but that 
para. 19, Sch. II of the Code could only come 
into operation when an order of re- 
ference had already been made under 
para. 17 of the said Schedule. The same 
view of the law ‘was taken by the Punjab 
Chief Court in a ruling reported in 
Mohan Lal v. Damodar Das, 44 Ind. Cas. 
866 (3). In this case an earlierruling of 
of the Calcutta High Court reportedin 
Brooke v. Gurdial (4), was cited. Pontifex, 
J.,inthat case observed as follows :— 


e After an agreement, such as that now before 
me, has been executed, any person who is a party 


-to it is entitled to apply to the Court to have such 


agreement filed, and no party tosuch an agreement 
could hope successfully to oppose such application 
ifall the arbitrators named in it were alive and 
willing to a't. But it is quite a different thing 
when, upon making such an application, a party to 
the agreement is able to come in and show that 
before the application was made, one of the 


“ arbitrators -named in the deed had in fact died or, 


died, | 


asin this case, had refused to act in the matter. 


“In sucha case | think the contention is right that 


the reference to the arbitration agreed upon between 
the parties no longer exists so as to enable the 
Court to direct that it should be filed, and “if it 


_ were’ filed, I do not think the Oourt could exercise 


the powers of appointinga new arbitrator, because 


“the arbitrator, who has refused to act, refused be- 


fore the order of reference, directed bys. 326, was 
made by the Court.” f 

At the close of their judgment the learn- 
ed Judge of 
remarked as follows :— 

“The actual agreement to refer the matter in 
dispute to five specified arbitrators became incapa- 
ble of performance when one of those arbitrators 
his, in our opinion, isa sufficient reason for 
refusing to file the agreement in Court, Olause 19 
has beon referred to by Counsel for the respondents 
but as pointed out by the Burma Chief Oourt, 
clause 19 only comes into operation when an 
order of reference has been made under clause 17," 

The learned Counsel for the appellant 
has relied: upon the ruling reported in Rahat 
Ullah Khan v. Ibad Ullah Khan, 40 Ind. 

(2) 42 Ind, Oas. 911; 11 Bur. L T 160. 


Wis Ind. Oas. 866; 71 P R 1918. 
4)12BL.R App.13 - . . 
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Cas. 38 (5), in support of his contention. This 
ruling can be distinguished from the facts 
of the present case because it was after 
an order of reference had been made 
under para. 17 of Sch. IL of the Code that 
one of the arbitrators refused to act, and in 
that case, under the provisions of para. 5 
read with the provisions of para. 19, the 
Court would be entitled to appoint another 
arbitrator in place of the arbitrator who 
refused to act. This ruling, in our opinion, 
does not support the contention urged by 
the learned Counsel for the appellant, 


The ruling reported in Lachhman Prasad 
v.Pran Nath(6),cited by the learned Counsel 
for the defendants-respondents, is more ap- 
propriate to the facts of the present case. In 
that case Mr. Justice Daniels made the fol- 
lowing observation : 

“Quite apart ‘from this, the simple answer tothe 
appellant's contention is that the submission to 
arbitration no longer remains in force That sub- 
mission was a submission to arbitration by four 
particular arbitrators of whom it appears that three 
were relations and that Mohan Lal, who refused 
to arbitrate, was the only independent member. 
The carrying out of this submission having been 
rendered impossible by the refusal of Mohan Fal 
to arbitrate, the submission longer remains in force 
and can be pleaded as a bar to the suit.” 


The decision of their Lordships ofthePrivy 
Council in Sadik Husain v. Kaniz Begam(’), 
does not touch the questiontfor decision by us. 
All that was decided in that case was that 
the expression, “refusal to act”, occurring in 
the Code, included also a case where an 
arbitrator never accepted the arbitration 
and refused to have anything ‘to do with 
the arbitration, and was not confined to 
the case of an arbitrator aecepting the 
arbitration but subsequently refusing to 
act. Moreover in that case there was a 
reference to arbitration regarding pro- 
ceedings in a matter of which the Court 
had already taken seisin and substantially 
it-was an order of reference by the Court 
itself and it did not come within the 
purview of para. 17 of Sch. IL of the Code 
of Civil Procedure. There is, however, 
an observation by their Lordships of the 
Privy Conncil in that case which goes 
directly against the contention advanced 
by the learned Counsel for the plaintiff-ap- 
pellant. At the close of the judgment 
their Lordships remarked :— 

“But the objection which has been taken—that 

(5) 40 Ind. Cas. 38: 4 O L J 131. 

(6) 65 Ind. Oas,339;8 O L J 585; AI R1922 
Ouch 108. . 

(7) 12 Ind. Cas. 15; 14 O O 289; 33 A 743;38 I A 
18i; 15 O W N 1005; (1911) 2 M W N 132; 10M L T 
173; 13 Bom. L R 826; 140 LJ 313; 8A L J 1164; 


- QML J 1151 (P 0). 
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the rights having been remitted to one tribunal have 


been settled by another is in their Lordships’ opinion, 
a fatal objection.” 


Thus their Lordships laid down that 


parties who agreed tosetup a tribunal 
of arbitration are not bound to submit 
the case to another tribunal. In other 


words parbies who specify the arbitrators 
before whom they wish their case to 
come upfor arbitration cannot be made 
to submit to the arbitration of another 
tribunal consisting of other arbitrators. 

In Laxman v. Manjunath Damodar 
Prabhu (8), the Bombay High Court has 
taken the same view ofthe matter as that 
which found favour with the Madras 
High Court. At p. 1185 òf I.L. R. 45 
Bom, the learned Chiel Justice of the Bom- 
bay High Court, 
observed as follows:— 

“However itisobvious that the Court ought to 
have proceeded to deal with the suit and decided 
iton its merits as the arbitration had become 
impossible owing to the parties failing to agree to 


any particular course being followed after one 
arbitrator refused to act.” 


In Sheopal Kuar v. Bhaya Tara Bakhsh 
Singh (9), it was observed by the 
Additional Judicial Commissioner of Oudh 
that: — > 

“The parties to the agreement having limited the 
agreement tofive specified rersons, it was open to 
doubt whether the action of the Subordinate Judge 
on August 2,1898, in appointing three fresh arbitrators 
could be said to be consistent with the original agree- 


ment within the meaning of s, 524 of the old Oode 
of Civil Procedure.” 


The learned Counsel for the appellant 
haslaid stress upon the rulings of the 
Allahabad High Court reported as Fazl 
Elahi v. Prag Narain (10), and as Bhagwan 
Das v. Gurdayal (11). The facts of those 
cases, however, are different from the facts 
of the present case. In those cases the 
arbitration had begun and therefore, 
the Court had power under paras. 5 and 
19 of Sch. TI of the Code of Civil Procedure 
toappoint afresh arbitrator in place of 
the one who subsequently declined to act. 
We are, however, very doubtful asto the 
correctness of the reasoning of the learned 
Judges who decided those two cases, and 
we prefer to follow the conclusion, arrived 
at by the learned Judges of the Madras 
Higk Court in the ruling reported in 
Muthyala Narayanappa v. Muthyala Rama 
Chandrappa (1). 


(8) 64 Ind. Oas, 289; 45B 1181; AIH 
458; 23 Bom, L R511 
(9) 11 Ô O 355. 


1921 Bom. 


(10, 67 Ind, Oas. 739; 44 A 523; A I R 1922 All, 133. 


see Ind. Cas. 459,19 A LJ 823; AIR 1991 
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For the reasons given above, and after 
giving this matter our best consideration 
we are of opinion that the decision arrived 
at by the learned Subordinate Judge is 
right. The appeal, therefore, fails and is 
dismissed with costs. 

N. Appeal dismissed. 


_ CALCUTTA HIGH COURT 
Civil Revision Petition No. 1169 of 1932 
June 1, 1933 
MALLIK AND Jack, JJ. 
MOHINIMOHAN SHAHA— 
f PETITIONER 
VETSUS 
BINODEBIHARI SHAHA— OpposiTE 
Party 

Bengal Tenancy Act (VIII of 1885), s. 66, el. (2)— 
Mortgagee of non-transferable wnder-raiyati holding 
—Whether has locus standi to deposit money to stay 
execution of decree for ejectment. aa 

The mortgagee of a non-transferable under-ratyati 
holding has no locus standi to deposit money under 
s. 66, cl. (2), Bengal Tenancy Act, in order to stay 
execution of a decree for ejectment on the ground 
of non-payment of arrears of rent, inasmuch as a 
tender cannot be made by any person other than the 
tenant himself or some one on bis behalf. Baneswar 
Singh v. Abdul Hassan (4), Brojendra Nath Mitra v. 
Arman Sheikh (5) and Raj Chandra Datio v. 
Habij Mohamad (6;, relied on, Kali Kishore Das v. 
Gopal Ram (1) and Radomohun Mundul v, Buckshee 
Begum (2), dissented from, Sailaza Sundari Raz v. 
Surja Kanta Chowdhury (3), referred to, 


Ò. R. P. against an order of the Munsif, 
Lakshmipur, dated July 14, 1932. 

Mr. Bajendrachandra Guha, for the Peti- 
tioner. 

Messrs. Atulchandra Gupta and Nagendra 
Chandra Chaudhuri, for the Opposite 
Party. . | 


Mallik, J.—The main question that 
arises for consideration in this Rule is 
whether the mortgagee of a non-transfer- 
able under-raiyatt holding has any locus 
standi to deposit money under s. 66, 
cl. (2), Bengal Tenancy Act, in order to stay 
execution ofa decree for ejectment on 
the ground of non-payment of arrears of 
rent. What happened in the case was 
this:— The plaintiffs filed a suit against 
the defendant, an under-ratyat, for recovery 
of arrears of rent and obtained a com- 
promise decree, which laid down that in 
default of payment of a certain portion 
of the decretal money within a specified 
time the defendant would be ejected 
from the holding. One Mohinimohan Shaha 
a mortgagee of the under-raiyati holding 
offered to deposit the money, but was not 
allowed todoso. Jt was contended. on his 
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behalf that Mohinimohan Shaha, the mort- 
gagee, had a locus standi to deposit the 
money and in support of this contention 
reliance was placed on the decisions in 
the case of Kali Kishore Das v. Gopal 
Ram (|) and fin the case of Radomohun 
Mundul v. Buckshee Begum (2), as also in 
the case of Sailaja Sundari Rai v. Surja 
Kanta Chowdhury (3). The case of Sailaja 
Sundari Rai v. Surja Kanta Chawdhury (3) 
isa decision of a single sitting Judge 
and as regards the cases of Kali Kishore 
Dasv. Gopal Ram (1) and Radomohun 
Mundul v. Buckshee Begum (2), both were 
considered and dissented from in an 
elaborate judgment in the case of 
Baneswar Singh v. Abdul Hassan (4), 
where it was held that a tender cannot be 
made by any person other than the 
tenant himself or some one on his behalf. 
To the same- effect arethe decisions in 
the case of Brojendra Nath Mitra v. Arman 
Sheikh (5) and the recent case of Raj 
Chandra Datto v. Habij Mahamad (6), to 
which one of us was a party. 

As pointed out in the case of Raj Chandra 
Datta v. Habij Mohamad (6), if it was 
the intention of the jlegislature to allow 
the mortgagee of an under-raiyati holding 
to make a tender under s. 66, cl. (2), 
Bengal Tenancy Act, one would expect in 
the section a provision similar to the 
provision in s. 170, sub-s. (3). On the 
authority of the decision in Brojendra 
Nath Mitra v. Arman Sheikh (5) and 
Baneswar Singh v. Abdul Hassan (4) and 
Raj Chandra Datto v. Habij Mahamad (6) 
I wouldhold that the petitioner mortgagee 
had -no locus stand: to deposit the 
money and that being so, I would discharge 
the Rule with costs, hearing fee being assess- 
ed atone gold mohur. 

Jack, J.—I agree. 


N. Rule discharged. 
s% 49 Ind. Oas. 766; A I R 1919 Oal. 195; 230 W 
132 ; 


2) (1853) 1 Marsh 471; 2 Hay 595. f 
4 117 Ind. Cas. 697; AIR 1929 Oal. 133; 32 O 
W N 1166; Ind. Rul. (1929) Oal. 585. 
wan ie lnd. Cas 180; A I R 1927 Oal. 752; 31 O W 
1016. 
(5) 44 Ind. Oas. 977: A I R 1938 Oal. 132. 
(6) 123 Ind, Oas. 447: A I R 1929 Oal. 572; 34 0 
W N 3L; Ind. Rul, (1930) Oal. 335. 
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_,..., OUDH CHIEF COURT 
Civil Miscellaneous Appeal No. 21 of 1932 

November 15, 1933 
Raza AND Smita, Jd, 
Pundit IQBAL NARAIN AND OTHERS — 
JUDGMENT-DEsTORS—APPELLANTS ' 
VETSUS 
Pundit RAJ KUMAR BAKHSHI— DECREE 
HOLDE&S-——RESPONDENT ' 

‚Civil Procedure Code ae V of 1908), s. 115, O. 
XXI, rr 89,90, 0. XLIII, r, 1 (j)—Sale in execution 
~—Sale, when concluded—Court confirming sale on 
day on which declaration of decree-holder as pur- 
chaser is made—Order of confirmation, if can be set 
aside in revision. 

In the case of a sale in execution, the sale is not 
concluded directly a bidis made. It ia only on 
the date when the bid is accepted and a declaration 
made about a person beinga purchaser, which dec- 
laration isto be followed immediately with the 
deposit of the one-fourth of the purchase money, 
that the sale can be said to have been completed and 
the starting point of limitation foran application 
under O, XX1, r 89, Civil Procedure Code, must be 
the date of such declaration and deposit and not the 
date when the bid was made., Kanwal Ram v. 
Gurdet (1), relied on. [p. 1079, col. 2.] 

Where the Court confirms the sale onthe very day 
on which the declaration is made about the decree- 
holder being the purchaser without postponing it till 
the expiry of 30 days to enable the judgment-debter to 
take advantage of the provisions of O; XXI, rr. 89 and 
90, Civil Procedure Gode, the Court's order must be 
set aside in revision even if the order is not open 
to appeal under O. XLII, r. 1 (j}, Civil Procedure 
Code, as in confirming the sale the Court acts in 
the exercise ofits jurisdiction. illegally or with 
material irregularity. [p. 1079, col. 2; p. 1080, col. L] 

M. A. against an order, of the Subordi- 
nate Judge Malihabad, Lucknow, dated 


March 15, 1932. 
Messrs. Ali Zaheer and Hyder Husein, 
for the Appelldants. 
Messrs. L. S. Misra, 
and Hari Har Nath Kitchlu, for the 
pondents. . 
Judgment.—This is an execution first 
appeal arising out of a simple money 
decree. MA 
The facts of the case so far as it is 
necessary . to state them for the purposes 
of disposing of this appeal, are as follows, 
Pandit Raj Kumar Bakhshi obtained a 
decree against Pandit Iqbal Narain and 
others for Rs. 1,22,500 (mesne profits) with 
interest atten percent. per annum in the 
year 1925. The judgment-debtors made 
certain payments from time to time, but 
asthe decree was not paid off, the decree- 
holder took out execution for Rs. 84,943 by 
attachment and sale of villages (1) Gondwa 
Baronki and (2) Baher, belonging,to the 
judgment-debtors as their “non-ancestral 
property”. As the properties were “none 
ancestral” the learned Subordinate Judge 
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of Malihabad, District Lucknow (the 
executing Court) appointed the sale 
officer in the Zila Court to conduct 
the sale under r. 211 of the Oudh 
Civil Rules then in force. The sale was 
fixed for October 22, 1931. The sale 
officer submitted a report to the learned 
Subordinate Judge on October 22, 1931, 
pointing out certain mistakes in the sale 
proclamation. On October 26, 1931, the 
learned Subordinate Judge did not agree 
with the report of the sale officer and 
ordered the sale to proceed. The sale of 
the property accordingly took place on 
October 30, 1931, when the only bid was 
that of the decree-holder for the sum of 
Rs. 10,000 for the two villages, Gondwa 
and Behar, which had been valued by the 
decree-holder in the statement submitted 
along with the application for execution 
at Rs. 30,000 and Rs. 25,000 respectively. 
The report of the sale officer wasin the 
following terms :— 

“The agent of decree-holder’s bid was Rs. 10,000 
but after the close ofthe sale he said that he was 
prepared to bid Rs. 20,000, Under order! of the Civil 
Court sale was held ‘on October 30, 19381..... ...As 
desired by the Civil Court that the report of the 
saleshould reach the Civil Court by October 30, 
1931, the papers are herewith returned. The agent 
of the decres-holder after the sale was closed said 
that he waa prepared to bid Rs. 20,000." 

‘On October 31, 1931, the learned Sub- 
ordinate Judge sent the papers back “for 
further bidding up to November 4." 
There were no bids on November 2,3 and 
4, 1931, and the sale officer ordered on 
November 4, 1931, thatthe papers should 
be returned to the Civil Court. The judg- 
ment-debtors had filed an application on 
November 2, 1931, pointing out certain 
mistakes in the sale proclamation and cer- 
tain illegalities and irregularities in the 
sale which was being conducted by the 
sale officer under the orders of the Civil 
Court.. Though the application of the 
judgment-debtors purported to be an ap- 
plication under O. XXI, r. 66, read with 
O. XXI,r.90 of the Code of Civil Proce- 
dure, the prayer in the application was 
simply that. another correct sale proclam- 
ation be issued andthe sale which was 
going on be postponed. It was ordered 
that the application should be put up with 
the papers on November 5, 1931. As the 
report of the sale officer was not received 
on November 5, 1931, the case was fixed 
for Névember 6, 1931. It appears that 
the report of the sale officer was received 
on November 6, 1931. The judgment- 
debtors were absent on that date. The 
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following order was passed by the learned 
Subordinate Judge on that date : 

“Case be put up with objections for order to- 
morrow.” 

The case was taken up on November 7, 
1931,in the presence of the Counsel of the 
parties, and the learned Subordinate Judge 
passed the following order on that 
date :— f 

“Judgment-debtors Nos, 3 and 5 have filed objection 
under‘O, XXI, rr. 66 and 90 of the Code of Qivil 
Procedure, Case be put up on December5, 1931, 
with the objection case and for order on sale 
report," , 

No orders were passed on the judgment- 
debtors’ application dated November 2, . 
1931, (petition of objections), or the “sale 
report”, up to March 15, 1932. In the 
meantime the judgment-debtors made. 
several payments from time to time, and 
also got a set off under their decree against 
the decree-holder to the extent of some. 
Rs. 34,000. 

The learned Subordinate Judge passed 
the following orders on March 15, 1932 : À 

11) “The judgment-debtors have been given some 
months to get together the decretal amount and 
they have failed to keep up their promise of payment. 
As clearly stated at the last hearing I refuse to give 
any more time for the purpose The judgment- . 
debtor has put in an «pplication to-day for a week 
but thatis for Rs. 20,000 only and there is Rs. 62,000 
due under the decree. I refuse further time and 
take up the case for disposal.” 

(2) Order on the judgment-debtors’ ap- 
plication, dated November 2, 1931: 

“The pleas raised are such as to be raised before 
the sale commenced and yet they were not raised. 
Hence under proviso to r.90, it cannot be raised 
after commencement of sale, Then again my order 
dated September 21,1931, on the application of the 
othersand the present applicant in the main case, 
shows that time was given to judgment-deblors on 
their undertaking not to ask for fresh proclamation 
and there it is shown that these objectors had 
remained absent all along previously. I hold for 
those two reasons that these objections under r. 90 
are not maintainable and aredismissed accordingly 
with costs ” 

(3) “Now that objections underr. 90 are rejected 
by the order just passed, I take up the question of 
amount of set off by decree and pass orders on the 
said file allowing the decretal amount in favour 
of judgment-debtors to be set off in this." 

(4) “Then the judgment debtor, Pandit Iqbal 
Narain, points out that the last bid is of Rs. 10,000 
only,as no proper bid of Rs. 20,000 was made by 
decree-holder's agent: itreally appears from sale 
officer's note and subsequent order that there was 
no real bid of Rs. 20,000 at all till bidding was 
terminated and so the last bid of Rs 10,000 only 
must be taken to exist It is true that this is a loss 
to judgment-debtors but itis they themselves who 
raise the point ofthe invalidity of the last bid and 
insist on its decision.” 

(5) “The result now is that the sale is now con- 
firmed for a bid of Rs. 10,000 (ten thousand only) 
and the judgment-debtor is entitled to set off the 
decretal amount of decreein- his favour in addition 
to payments made in Court to decree-holder towards 
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the total sum due. Decree-holder will get costa of 

all these proceedings from the objecting judgment- 

as only: Order XXI, r. 90 Oivil Procedure 
ode, 

(6) “The sale has beeu confirmed to day. 
Decree-holder to deposit Rs. 100 as sale fee in 
the'OCourt of the Collector, Lucknow, and the 
Oollector be intimated to take in deposit the sale fee 
and credit to Government and inform this Oourt 
and for the rest a receipt.” 


[Note. We have experienced some diff- 
culty in deciphering the orders in the hand- 
writing of the learned Subordinate Judge 
in the record of this case}. 

The judgment-debtors applied to the 
executing Court on April 7, 1932, for setting 
aside the sale under O. XXI, r. 90. of the 
Code of Civil Procedure. That application 
is still pending in that Court. They filed 
the present appeal in this Court on April 13, 
1932, against the order of the learned 
Subordinate Judge, (the executing Court), 
dated March 15, 1932, confirming the sale 
in question. They filed the appeal under 
s.47 and O. XLIII,r.1 (j) of the Code of 
Civil Procedure, but in their memorandum 
of appeal they prayed also that should it be 
held that no appeal lay from the order (or 
orders) in question, then the memorandum 
might be treated as one for revision. 


We have heard the learned Counse] on 
both sides at some length. In our opinion 


the learned Subordinate Judge was wrong” 


in confirming the sale on March 15, 1982, 
in the circumstances of the case. 


The difficulties in this case have all 
arisen from the fact that the learned Sub- 
ordinate Judge has not fully appreciated 
the importance of the provisions of O. XXI, 
rr. 84, 89, 90 and 92 of the Code of Civil 
Procedure (as amended by the Oudh Ohief 
Court). The proceedings of the learned 
Subordinate Judge show clearly that the 
decree-holder’s bid was not accepted 


and’ no declaration -was made about 
his being the purchaser before March 
15, 1932. This was certainly not 


done on October 31, 1931, when the sale 
officer's report, dated October 30, 1931, 
was laid before the learned Subordinate 
Judge for orders. He sent the papers back 
to the sale officer “ for further bidding up 
to November 5.” The property was 
put up for sale again on November 2, 3 
and 4, 1931, but there were no bids. The 
sale officer returned the papers to the Oivil 
Court by his order, dated November 4, 
1931. The report was received on Novem- 
ber 6, 1931, and then the learned Subordi- 
nate. Judge passed the order mentioned 
above on Noyember 7, 1931. No order 
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was passed on the report of the sale officer 
on that date. Thus the decree-holder's bid 
was not accepted and he was not declared 
to be the purchaser of the property even on 
that date (November 7, 1932). The decree- 
holder’s bid for Rs. 10,000 was accepted 
and he was declared to be the purchaser’ 
only on March 15, 1932. The question is 
when the sale in this case can be said to 
have been completed or concliided. We 
cannot accept the contention’ that directly 
a bid is made the sale is concluded. As 
pointed out by a Bench of this Court in 
Kanwal Ram v. Gurdei u i 
“Tt isonly on the date when the bid is accepted 
and a declaration made about a -person being a 
purchaser, which declaration is to be followed im- 
mediately with the deposit of the one-fourth of the 
purchase money {when the decree-holder is the 
purchaser the Court may dispense with this require- 
ments), that the sale can be said to have been 
completed and the starting point of limitation for 
an application under r 89 must be the, date of such 
declaration and deposit and not the date when the 
bid was made.” k 

In our opinion the decree-holder’s bid 
was not accepted and no declaration was 
made about his being the purchaser, before 
March 15, 1932. When this was not done 
before March 15, 1932, the learned Sub- 
ordinate Judge ought not to have confirmed 
the sale on that very date. He ought to 
have postponed the confirmation of sale to 
enable the judgment-debtors to take advan- 
tage of the provisions of rr. 89 and 90 if 
they wished to do so within thirty days 
from the date when the sale can be said 
to have been completed or concluded. In 
passing the order confirming the sale on 
March 15, 1932, the learned Subordinate 
Judge acted in the exercise of his jurisdic- 
tion illegally or with material irregu- 
larity. The sale ought not to have been 
confirmed before the expiry of thirty days 
from March 15, 1932, when the sale can . be 
said tohave been completed or concluded. 

The judgment-debtors’ application, dated 
November 2, 1931, was also not disposed 
of before March15, 1932. That application 
was taken to be an application under 
O. XXI, r. 90 of the Code of Civil Procedure. 
It is true that r. 90 was also referred to in 
that application but it appears that that 
application was really an application under 
O. XXI,r. 66 of the Code of Civil Proced- 
ure. The property had not been sold till then, 
The fact is that the sale was going on, on that 
date. The judgment-debtors ought to have 
made that application at the proper time 
before the commencement of tile sale: 


(1) 132 Ind, Oas. 263:8 OW N 633; Ind Rul, 
(1931) Oudh 263; A I R 1931 Oudh 291. nar 
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They were too late in making that appli- 
cation and it could have been rejected on 
that ground long before March 15, 1932. 

We are of fopinion that the order dated 
March 15, 1932, must be set aside even if 
the order is not open to appeal under 
O. XLIII, r. 1 (4) of the Code of Civil Pro- 
cedure. It can be set aside in revision 
under s. 115 of the Code of Civil Proced- 
ure, 

The result is that we allow this appeal 
(or revision) and set aside the order, dated 
March 15, 1932, confirming the sale in ques- 
tion. The proceedings held under O. XXI, 
r.92 ofthe Code of Civil Procedure are 
quashed so faras the order confirming the 
sale is concerned. The judgment-debtors have 
already made an application under O. XXI, 
r. 90 of the Code of Civil Procedure. That 
application is still pending in the lower 
Court and it should be heard and disposed 
of according to law. The lower Court will 
pass proper orders under O. XXI, r. 92 of 
the Code of Civil Procedure after the 
judgment-debtors’ application under r. 90 
is disposed of in the manner required by 
law. Having regard to all the facts and 
circumstances of the case we make no order 
as to costs. 


N. l Appeal allowed. 
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OUDH CHIEF COURT 
Full Bench 
Miscellaneous Application No. 790 of 1932 
November 1, 1933 
Raza, SRIVASTAVA AND SMITH, JJ. 
BAIS NATH— APPLICANT 
VETSUS 
Pandit BAL KRISHNA SHUKLA, 
ADVOCATE-—OPPOSITE PARTY 

Æ Bar Councils Act (XXXVIII of 1926), ss. 10, 12— 
Charge of professional misconduct—-Necessity of clear 
proof— Complaint that Advocate accepted brief for pro- 
secution and subsequently accepted brief for defence 
—Failure to establish that complainant had retained 
the Advocate—Action,if can be taken. 

‘ Charges of professional misconduct must be 
clearly proved, and should not be inferred from 
mere ground for suspicion, however reasonable, or 
what may bemere error of judgment or indiscre- 
tion. A, a Pleader v. Judges of the High Court of 
Madras (1), relied on, 

A great deal has to take place before a Counsel 
can be said to be engaged bya party to a suit, so 
that it would be unprofessional for him to appear 
on’ the other side. In order to - prevent Counsel 
appearing for the other party, he must have a 
definite retainer, with afee paid, or he must have 
such confidential instructions from one of tbe par- 
ties as would make it improper for him to appear 
for the other party. Where it [appears that the 
complainant against the conduct of the Advocate 
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has no hesitation in telling lies and he has utterly 
failed to establish that he had definitely engaged 
or retained the Advocate and had given him any 
confidential or proper instructions in the case, no 
action can be taken sgainst the Advocate. Edna May 
Olivia Hardless v. Harold Richard Hardless (2), 
relfed on 


M. A. on reference from the Dis- 
trict and Sessions Judge, Unao, dated 
September 28, 1932. 

Mr. G. H. Thomas, Government Advocate 
for the Crown. 

Dr. J.N. Misra and Mr. L. S. Misra, for 
the Opposite Party. 

Judgment.—In this case proceedings 
were taken against Pandit Bal Krishna 
Shukla, an Advocate of Unao, on the com- 
plaint of one Baijnath, who had charged 
the Advocate with professional misconduct. 

The case was sent tothe Bar Council for 
enquiry under s. 10 (2) of the Indian Bar 
Councils Act by an order of this Court, 
dated December 9, 1932. The Tribunal 
consisted of three members, namely, 
Mr. Bhagwat Prasad, Subordinate Judge, 
and Messrs. Rai Bahadur Babu Ram 
Prasad Varma and Saiyed Ali Muhammad; 
Advocates. Mr. Bhagwat Prasad was 
appointed to be the President of the Tri- 
bunal. 

There were two charges against the 
Advocate: 


(1) that hein the case of King-Emperor v. Ganga 
Sagar and others first accepted the brief for the pro- 
secution and took his fee and received ali the instruc- 
tions from Baij Nath the complainant and then with- 
out giving notice to him accepted the brief and 
appeared for the accused and :was, therefore, guilty 
of professional misconduct ; 

(2) that he held out threats of injury to the prosecn- 
tion witnesses for the purpose of inducing them to 
refrain from giving evidence and attempted to bring 
about a composition in the case by unlawful threats 
and was, therefore, guilty of professional misconduct. 


These are serious charges of course. It 
is satisfactory that the matter was fully 
enquired into by the Tribunal. Mr. Bhag- 
wat Prasad and Rai Bahadur Babu Ram 
Prasad Varma acquitted the Advocate 
named above of both the charges, They 
were clearly and definitely of opinion that 
neither of the two charges was made out 
against the Advocate. Mr. Ali Muhammad 
was of opinion that the first charge was 
made out against the Advocate concerned 
but the second charge was not made out 
against him. Thus we have the unanimous 
verdict of ail the three members of the 
Tribunal that the second charge is not 
made out against the Advocate, Pandit 
Balkrishna Shukla. As to the first charge, 
two of the members of the Tribunal have 
found that it is not made out against Pandit ` 
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Bal Krishna Shukla, but bhe third member 
has differed from them in finding that the 
charge is made out against him. 

We have now to pass final orders in the 
any under s. 12 of the Indian Bar Councils 

ct. 

We have heard the learned Government 
Advocate and also the learned Counsel for 
Pandit Bal Krishna Shukla. We have also 
heard Baijnath, who has appeared before 
us to-day, 

_ The learned members of the Tribunal 
have subjected the whole evidence to a care- 
ful analysis and we do not deem it necessary 
to subject it to further recapitulation and 
analysis. Inour opinion neither of the two 
charges is satisfactorily made out against 
Pandit Bal Krishna Shukla. It should 
be borne in mind that the Court's decision 
must rest not upon suspicion, but upon 
legal grounds established by legal testi 
mony. We are not at all satisfied with the 
evidence given by Baijnath and his wit- 
nesses. Inour opinion their evidence is 
hotat all reliable. We prefer the evidence 
given by Pandit Bal Krishna Shukla and 
his witnesses. In our opinion Mr. Bhag- 
wat Prasad and Rai Bahadur Babu 
Ram Prasad Varma were perfectly right 
in preferring the evidence given by 
Pandit Bal Krishna Shukla and his wit- 
nesses to that of Baijnath and his witnesses. 
As pointed out by their Lordships of the 
Privy Councilin A, a Pleader v. The Judges 
of the High Court of Madras (i), charges 
of professional misconduct must be clearly 
proved, and should not be inferred from 


mere ground for suspicion, however reason-. 


able, or what may be mere error of judg- 
ment or indiscretion, Baijnath, complain- 
ant, has no hesitation in telling lies. He 
has utterly failed to establish that he had 
definitely engaged or retained Pandit Bal 
Krishna Shukla and had really given him 
any confidential or proper instructions in 
the case. As pointed out in Hdna May 
Olivia Hardless v. Harold Richard Hardless 
(2), a great deal has to take place before 
a Counsel can be said tobe engaged by 
a party to a suit, so that it would be 
unprofessional for him to appear on the 
other side. In order to prevent Oounsel 
appearing for the other party, he must have 


(1) 123 Ind. Cas. 184; 7 OWN 517; AIR 1930 
P O 144; Ind. Rul (1930) P O 168; 31 Or. LJ 489; 
(1930) a LJ 539; 51 OL J 418; 53 M LJ 635; 34 
OWN 5:4; (1930) M WN 303; 32 Bom. L R 876; 31 
LW 627 (PO. 

(2) 140 Ind. Oas. 62; (1932) A-L J 755; A I R 1932 
All. 536; (1932) Or. Oas. 633; Ind. Rul. (1932) All. 
622; 33 Or. L J 867. 
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a definite retainer witha fee paid, or he 
‘must have such confidential instructions 


from oneofthe parties as would make it 
improper for him to appear for the other 
party. Nothing of this sort has occurred 
here, 

Agreeing with the majority of the 
members of the Tribunal, we find that 
neither of the two charges mentioned 
above is made out against Pandit Bal 
Krishna Shukla, Advocate. No action can 
or should, therefore, be taken against him. 
He is acquitted of both the charges in 
question. 

The Secretary of the Bar Council has 
reported tothe Registrar of this Oourt 
that a sum of Rs. 52-10-0 has been incurred 
as costs by the Bar Council. We order 
Baijnath, complainant, to pay this sum to 
the Bar Council within two months from 
to-day. Wemake no order about any other 
costs, : 

N. Advocate acquitted. 


RE 


LAHORE HIGH COURT 
Criminal Revision Petition No. 1620 
of 1933 
November, 29, 1933 
ABDUL Rasalrp, J. 
HAKAM ALL —Convict— 
PETITIONER 

versus 
EMPEROR — Oprosits Party 

Criminal Procedure Code (Act V of 1898), s 345 
(5-A), (6)—Complainant compromising case with 
accused voluntarily—Permission to compound by 
High Court sitting in revision—Whether can be given 
Effect of composition—Acquittal, 

Where the complainant in acharge under 8. 324, 
Penal Code, applies to the High Court, sitting in 
revision of the order of the Sessions Judge, alleging 
that he has compromised the case with the accused 
and urges in person before the High Court that he 
has compromised the case withthe accused volun- 
tarily, it is expedient in the interests of justice 
that the compromise should be accepted. Under 
s. 345 (6), Criminal Procedure Code, on the composi- 
tion of the offence, the accused is entitled to an 
acquittal. 

“Or. R. P. from an order of the 
Sessions Judge, Montgomery, at Lahore, 
dated August 23, 1933, modifying that of 
the Sub-Divisional Magistrate, Pakpattan, 
dated July 31, 1933. a 

Mr. Nazir Ahmad, for the Petitioner. , 

Mr. Muhammad Din Jan, for the Op- 
posite Party. x Mi 

Judgment.—The Petitioner Hakam was 
convicted under ss. 324/325, Indian Penal 
Code; and sentenced to two years’ rigorous 
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imprisonment by the trial Court. On appeal 
the learned Sessions Judge maintained the 
conviction only under s. 324, Indian Penal 
Code and reduced the sentence to one 
year’s rigorous imprisonment. A petition 
for revision has been preferred to this 
Court against the order of the learned 
Sessions Judge. 

In the trial Court the complainant pre- 
sented a petition tothe effect that he had 
compromised the case with the petitioner, 
and that the Court should grant permis- 
sion for the compounding of the offence. 
The trial Court, however, did not allow the 
compromise. It was urgedbefore the learned 
Sessions Judge that permission to compound 
an offence can be granted by the Appel- 
late Court, and that such permission should 
be given. The learned Sessions Judge, has 
however, observed in his judgment that 
as the complainant has not put in any 
application for permission to compound the 
case, it does not seem to bé clear whether 
the complainant is still willing to compro- 
- mise. The complainant had presented an 
application to this Court, alleging that 
he has compromised the case with the 
petitioner, and that the Court should grant 
permission to compound the offence as 
this will be conducive to the continuance 
of friendly relations between the parties. 
This application hasbeen supported by a 
duly attested affidavit of the complainant. 
The complainant has also appeared in 
person before this Court, and has urged 
that as the petitioner is his first cousin he 
has compromised the case with him 
voluntarily. The parties are closely related 
to each other, and in these circumstances 
I hold that itis expedient in the interests 
of justice that the petitioner should be 
allowed to compound the offence with the 
complainant. J consequently grant the 
required permission and accept the com- 
promise between the parties under s. 345, 
(5-A) of the Criminal Procedure Code. 

It has been laid down in sub-s. (6) of 
s. 345, Criminal Procedure Code, that 
the composition of an offence shall have 
the effect of an acquittal of the accused 
with whom the offence has been compound- 
ed. I, therefore, acquit the petitioner and 
acer that he shal] be set at liberty forth- 
with. 


Ne. Petition accepted. 
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OUDH CHIEF COURT 
Criminal Revision No. 119 of 1933 
December 13, 1933 
Surra, J. 

CHANDRA BHAN GUPTA, Apvooate— 
Acousz0—APPLICANT 


versus % 
EMPEROR—COMPLAINANT—OPPOSITE 
PARTY 

Criminal Procedure Code (Act V of 1898), s. 108 
(a)—Proceedings under—Accused making isolated 
speech on special occasion at meeting for special 
purpose-—Absence of evidence asto his having made 
` objectionable speeches in the past or of intention to | 

do so in future—Action unders 108— Legality of. 
The provisions of s. 108 (a), Oriminal Procedure 
Code, cannot properly be applied in reapect of an 
isolated speech made by the accused on a special 
occasion and ata meeting fora special purpose. 
Where there no evidence of the accused's having 
made any other objectionable speech in the past or of 
his having any intention to do so in the future, he 
should not be proceeded against under s. 108 (a). 


Cr. R. against an order of the Sessions 
Judge, Lucknow, dated August 13, 1933. 

Dr. Jagat Narain and Mr. R. F.Bahadurji, 
for the Appellant. 

Mr. H. K. Ghose, Assistant Government 
Advocate, for the Crown. 

‘Judgment.—This is an application in 
revision on behalf of Mr. Chandra Bhan 
Gupta, an Advocate, who has been called. 
upon bya Magistrate of the First Class 
of the Lucknow district for security under 
ss. 108/118, Criminal Procedure Code, in the- 
“form of a personal bond for Rs. 5,000 
with two sureties, each in that same 
sum. 

It appears that on June 13 last, a meeting 
was held inthe Aminuddaula Park, Luck- 
now, to protest against the treatment ac- 
corded to certain revolutionary prisoners 
in the Andaman Islands. In the course 
of the meeting, Mr. Chandra Bhan Gupta 
made a speech > which was taken down 
in shorthand by a Sub-Inspector of Police. 
That Sub-Inspector has proved that he 
took down the speech in shorthand and 
afterwards wrote it out in long hand. 
Evidence was also given by two witnesses, 
Sant Bakhsh and Asghar Husain. These 
witnesses were present at the meeting, and 
signed the Sub-Inspector's shorthand notes 
after hearing them read over. These wit- 
nesses gave from memory some of the 
things said by Mr. Chandra Bhan Gupta. 

This was the extent of the evidence on 
the prosecution side. Mr. Gupta admitted 
making a speech on the occasion in ques- 
tion, but he said that his speech was not 
correctly reported. He put in a written state- 
ment in which he explained at some 
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length the views which he says he holds, and 
the views which according to him he express- 
edon the occasion in question. He also put 
in a copy of his speech as it was reported 
by the Sub-Inspector, in this copy he 
made certain alterations to bring the 
speech as reported into conformity with 
what, according to him, he actually said. 
In his written statement he said that he 
was not to be understood to admit that 
the Sub-Inspector’s report of the speech 
was otherwise accurate verbatim, but he 
admitted that apart from the portions to 
which he took definite objection, the Sub- 
Inspector's report of the speech was sub- 
stantially correct. In defence he called 
two witnesses, both Advocates, who were 
present at the meeting on June 13, and 
both spoke at it. One of these witnesses, 
Mr. H. K. Dhaon, presided at the meeting. 
These witnesses gave their impressions of 
what Mr. Gupta said in his speech. The 
learned Magistrate who decided the case 
said at the end of his judgment that Mr. 
Gupta 

“preached the worst form of sedition to an excited 
public in days when public is easily excited against 
the Government,” 

He accordingly ordered Mr. Gupta to 
furnish secuity under ss. 108/118, Criminal 
Procedure Code, in the form which has 
already been set forth. There was an 
appeal to the learned Sessions Judge who 
was of opinion that the order of the 
Magistrate was entirely justified; he accord- 
ingly dismissed the appeal. This applica- 
tion in revision was then presented inthis 
Court. 


_I have had translated the speech said 
to have been made by Mr. Gupta on the 
occasion in question. It seems to me 
that the following points clearly emerge :— 

(1) He expressed complete lack of faith in 
Governmental inquiries ; 

(2) He belauded the motives of the revolutionary 
prisoners in the Andamaus ; 

. (3) He maintained that the course of history is 
on the side of the methods adopted by those 

risoners, and alleged that nations that have attained 

eedom have attained it by the methods adoptéd 
by “our revolutionary brothers ;” 

(4) He reprobated the action taken by the Govern- 
ment against these prisoners, who according to 
him, were brave men who thought only of the 
freedom of their country, and were prepared to give 
their lives for it; 

(5) The only remedy, he maintained, is the 
substitution for the present Government of, a real 
national Government. 


According to the Sub-Inspector’s report 
of the speech, Mr. Gupta also urged his 
hearers to follow in the steps of the 


evolutionary prisoners, This, however, is 
L> 
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one of the portions which are alleged to 
have been incorrectly reported. According 
to Mr. Gupta what he said was 
that his hearers ought tọ keep in mind 
the self-sacrifice of those men in order 
to puntan end to their sufferings. A 
It was urged in the first place by the 
learned Counsel for the applicant that the 
speech read as a whole cannot he des- 
cribed as being ofa seditious nature. He 
made reference in that connection to 
certain observations madé at the end of 
the judgment in the case of Emperor v. 
Bal Gangadhar Tilak (1). As regards the 
applicant’s plea for the setting up of a 
national Government, he made reference 
to the case Beni Bhushan Roy v. Emperor 
(2). His main contention, however, was 
that the making of the speech in ques- 
tion was an isolated act on the -part of 
Mr. Gupta for which he could not legally 
be .proceeded against under s. 108, Criminal 
Procedure Code, In support of that con- 
tention strong reliance was placed on the 
case of Emperor v. Chiranji Lal (3). The 
learned Judge who decided that case. 
remarked as follows in the course of hig 
judgment :— l 
“To take proceedings under s 108 of the Criminal 
Procedure Code, there ought to be evidence, that 
if not prevented, the person accused would continue 
to act in ‘the way in which he had done. The words 
of the section are ‘disseminates, or attempts to 
disseminate’, and do not cover only one act, in 
which case the words would have been has dis- 
seminated or has attempted to disseminate’, Both 
the Courts deal with one particular offence as if 
they were trying a charge under s. 153-A of the 
Jndian Penal Code, without inquiring into the 
reason why the applicant should be bound over, 
jf the analogy of the action taken in this case 
were applied to other sections of Chap. VIII, evi- 
dence of the commission of one theft would be 
sufficient to bind a man over under s. 110 of the 
Oriminal Procedure Code, and one beating given 
by one man to another would be sufficient to bind 
him over under s' 107 of the Oriminal Procedure 
Code. When substantive offences are committed 
the law does not provide fcr an easy way of dealing 
with them under Chap. VIIL of the Oriminal Pro- 
cedure Code. In the present case if Ohiranji Lal, 
in spite of some ‘of his notices being confiscated, 
had continued in other ways to give out other 
notices for publication, this would certainly bave 
been a case to be dealt with under s. 108 of .the 
Criminal Procedure Oode In the present case what 
has been proved against him is the commission of 
one particular offence at one particular time under 
s. 153-A. and there is no evidence whatsoever of 
his having done so before, or of his having an 
intention of doing so in the immediate future, In 
e 


211 at p. 272; 


(1) 39 Ind. Cas. 807; 19 Bom. L R 
18 Or. L J 567. 

(2) 310 991. 

(3) 114 Ind. Oas. 48; 50 A 854, AT R 1928 All 
344; 26 A L J813; 30 Or. L J 216. 
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my opinion the proceedings uuder a. 108 of the 
Oriminal Procedure Oode, were not legally justif- 
ed. 
This decision was considered in a case 
reported in Gudri Chaudhry v. Emperor 
(4), and was to someextent dissented from, 
The learned Judge who decided that case, 
however, held in effect that for the 
application of s. 108, Criminal Procedure 
Code there must be evidenceto show that 
a repetition of the offence was probable, 
so that to that extent he was in agree- 
ment with the Allahabad decision that 
has been referred to. The Allahabad 
decision was also considered in a case 
reported in Ramphul Singh v. Emperor 
(5), but the facts there were distinguish- 
able from those of the Allahabad case, 
and it is not necessary further to consider 
the above decision of the Lahore High 
Court. 

In my opinion the contention raised on 
behalf of the applicant, and supported by 
the decision in Emperor v. Chirajni Lal 
(3), must prevail. Here, as in that case, 
there is no evidence of Mr. Gupta’s having 
made any other objectionable speech in 
the past, or of his having any intention 
of doing so in the future. In these cir- 
cumstances, I think that the provisions of 
s. 108 (a), Criminal Procedure Code, could 
mot properly be applied in respect of the 
isolated speech which he made on June 13, 
1933 That speech was made, as has 
been indicated already, on a special 
oceasion, and at a meeting for a special 
purpose. In the view I take of the matter, 
it is not really necessary for me to 
consider whether the speech of Mr. Gupta 
contained any seditious matter, that is to 
say, any matter the publication of which 
is punishable under s.124-A of the Indian 
Penal Code. I feel bound to say, how- 
ever, that in my opinion it can reasonably 
be held that by the speech Mr. Gupta 
attempted to bring into hatred or con- 
tempt and attempted to excite disaffec- 
tion towards the Government established 
by law in British India. The speech, 
however, was not of a particularly violent 
nature, and I doubt whether the Local 
Government, if approached under s. 196, 
Criminal Procedure Code, for sanction to 
Mr. Gupta’s prosecution under s. 124-A 
of the Indian Penal Code, would have 
thought it necessary to take any notice of 

(4) 189 Ind. Oas, 88; A I R 1932 Pat. 213; 13 P L 
T 275; (1932) Or. Cas. 494; Ind. Rul. (1932) Pat, 195; 
33 Or, LJ 711. 

(5) 147 Ind. Oas. 266; AI R 1933 Lah, 236; (1933) 
Or, Oas, 356;6R L 876;35 Or. L J 408. 


147 I0 


the speech, That, however, is a matter which 
it is not necessary further to consider, though 
I must make it clear that Mr. Gupta 
was in my opinion seriously at fault in 
making the speech. 

Holding that Mr. Gupta ought not to 
have been proceeded against under s. 108, 
Oriminal Procedure Code, in respect of 
this isolated speech, I set aside the orders 
that were made against him, I understand 
that he did not furnish the security 
demanded of him and is accordingly -in 
jail. He must be released at once, 

N. Orders set aside. 


V. MOTIRAM 


NAGPUR JUDICIAL COMMISSIONER'S 
__ _ COURT 
Second Civil Appeal No. 633 of 1933 
August 4, 1933 
STAPLES, A. J.C, 
RAGHUNATH RAO—P iaintTirr—. 
APPELLANT 
versus 
MOTIRAM AND ANOTHER—DEFENDANTS— 
RESPONDENTS ; 

Malicious prosecution—Reasonable and probable 
cause—Burden of proof—Master and servant— 
Master's liability for malicious prosecution by 
servant Prosecution, whether within scope of 
servant's employment—Defendant sued personally— 
New case in appeal to make him liable as master for 
servant's act, permissibility of—Damages for jloss of 
service—Whether can be awarded—Haxpenses for 
engaging Pleaders for defence, when awardable— 
Practice—New plea in appeal. 

In an action for malicious prosecution the onus 
of proving that there was no reasonable or probable 
cause for the prosecution is on the plaintiff, in spite 
of its being a negative averment. Abrath v. North 
Eastern Ry. Co. (1), referred to. [p. 1085, col 2] 

In anaction for malicious prosecution a defendant 
who issued as having instituted the prosecution 
himself and, therefore, primarily liable for damages 
cannot, whenit has been shown that he is not 
liable because he did not act with malice or with- 
out reasonable or probable cause, be held liable on 
account of any special knowledge of his servant, 
who took part in the prosecution and who withheld 
that knowledge from his master, provided the 
master took all reasonable precautions in the matter, 
Morumal Jiomal v. Gobindram Bikchand (2) and 
Nathu Piraji v. UmedmalGadumal (3), referred 
to. [p. 1086, col. 1.] 

It is doubtful whether such a plea could be 
taken in second appeal as a point of law, because, 
apart from the fact that it clearly contra- 
dicts the case set up inthe trial Oourt, it isa 
mixed question of law and fact. [p. 1086, col. 2.] 

A master or principal is not liable for a malicious 
prosecution by his servant or agent, unless the 
prosecution was within the scope of the servant's 
or agent's authority, express or implied, or unless 
there has been a ratification and it would not be 
in the ordinary course of a mukhytar's, or agent’s 
employment to institute criminal prosecutions. 
Lloyd v Grace Smith .& Co. (4) and Bank of New 
we Wales v. Owston (5), referred to, [p. 1087, col, 
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_ Ina case for damages for malicious prosecution, 
in which malice and want of reasonable or probable 
cause have tobe proved, the principle that a pro- 
secution is not inthe usual course of a servant's 
employment should be strictly applied and if the 
servant maliciously institutes a prosecution without 
his master’s authority, or when his master has 
instituted a prosecution, withholds information from 


his master that he should have given, the master 
cannot be liable, Municipal Board, Benares v. 
Behari Lal (6), referred to [ibid.] 

The fact that a criminal casefor misappropria- 


tion was proceeding against a person would 
be a very good reason why he could not obtain 
service, as employers would naturally be chary of 
engaging a man against whom there were allegations 
of misappropriation and breach of trust and 
damages for loss of servicefor the period during 
which the criminal preceeding lasted can, therefore, 
be allowed in such cases but where it appears that 
the loss of service was not due to the criminal proceed- 
ings, damages should not be allowed. [p 1088, col. L] 

Expenses incurred in engaging more than one 
Pleader for the defence were disallowed in the circum- 
stances of the case, |p 1087, col, 2.] : 


__§.C. A. from the decree of the District 
Judge, Nimar, dated October 4, 1930. 
Mr. S. B. Gokhale, for Appellant. 
Messrs. M. R. Bobde and Razak, for the 
Respondents. 
dudgment.—The appellant brought a 
suit for damages for false and malicious 
Prosecution against both the respondents, 
claiming a sum of Rs. 1,103. The Sub- 
Judge, First Class, gave hima decree for 
Rs. 1,034 against both the respondents. An 
appeal was preferred to the District Judge 
and the Judge set aside the decree and 
dismissed the claim altogether as regards 
the respondent Musammait Gahenabai, and 
with regard to the respondent Motiram 
modified the decree and reduced the amount 
to Rs. 597 only. The plaintiff has now 
preferred this second appeal claiming a 
further sum of Rs. 437, which was disallowed 
by. the lower Appellate Court, and further 
claiming that the respondent Gahenabai 
should also beheld liable. 


The chief argument put forward by 
learned Counsel for the appellant was 
with regard to the liability of the res- 
pondent Gahenabai. Admittedly Gahena- 
bai was the mistress and the respondent, 
Motiram, whoappears to be her nephew, 
was employed by her as a mukhtyar. 
The appellant Raghunath had formerly 
been her mukhtyar and he was prosecut- 
ed under s. 409, Indian Penal Code, on 
three charges by the respondents in the 
Court of Mr. Gupta, Sub-Divisional Ma- 
gistrate, Harsud. Ragunath was discharg- 
ed by the Magistrate and. an application 
for revision was dismissed by the Sessions 
Judge. The trial Court held that both 
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the defendants acted without reasonable 
and probable cause and maliciously. The 
lower Appellate Court, on the other hand, 
held that on the evidence Gahenabai could 
not be held to have acted without reason- 
able or probable cause or with malice, 
but that malice and want of reasonable or 
probable cause could be imputed to the 
respondent Motiram, because he had know: 
lege of the accounts, which proved that 
the appellant Raghunath was not guilty 
of misappropriaticn or criminal breach of 
trust. ; 
The learned Counsel for the Appellant 
has not contested the finding that Ga- 
henabai did not act.without reasonable or 
probable cause or maliciously, and it may 
be said that on the evidence that finding 
is correct and that the appellant failed to. 
prove either malice or want of reasonable 
or probable cause as against Gahenabai. 
lt is well known that in such cases the 
onus of proving that there was no reason- 
able or probable cause for the prosecution 
is on the plaintiff in spite of its being a 
negative averment. I would- only refer to 
Abrath v. North-Eastern Railway Co. (1). 
In the present case it has been shown 
that Gahenabai personally . consulted a 
Pleader, Mr. Dutt, before ordering her 
mukhtyar Motiram to make a criminal 
complaint, and I would agree with the lower - 
Appellate Court that she took all reason- 
able precautions in the matter and that 


-she had a bona fide belief that there was 


.a good case against her dismissed mukh- 
tyar, the appellant Raghunath, She clearly, 
then, cannot be held to have acted either 


‘maliciously or without reasonable or pro- 


bable cause. 

‘The learned Counsel for the appellant 
however has taken a new stand now in 
appeal and has tried to show that Ga- 
henabai as the employer of Motiram would 
be liable for any criminal act or tort by 
him. It is rather doubtful whether such a 
stand can now be taken in second appeal, 
and I would in the first place referto a 
clear statement of the plaintiff's Pleader 
Mr. Deo recorded on July 4, 1929, which 
rans as follows : 

“With regard to the written statement of defend- 
ant No. 2 the plaintiff also joins issues. This de- 
fondant did take active part in prosecuting the 
plaintiff and was also responsible in giving insgruc- 
tions on the basis of which the plaintiff was pro- 
secuted. It is denied that defendant No. 2 was ac- 
ting in the discharge of his duties. His acts were 
deliberately malicious.” 

(1) (1883) 11 Q B D 79; 47 J P 692; 


52 LIQB 
620; 49 L T 618. 
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Now, the main principle of anemployer's 
liability is that the servant should 


be acting in the coursé of his employ- 
ment and in the discharge of his duties 
as such servant when he commits the cri- 
minal act or tort. If he is acting inthe 
course of his employment and in the dis- 
charge of his duties, then, asa rule, the 
master is liable; if, on the other hand, 
the servant is acting outside the scope of 
his employment, the master would not be 
held liable. The learned Counsel for the 
appellant has referred to Halsbury’s Laws of 
England, Vol. 20, paras. 605 to 603, at pp. 
25£ to 257, and also to a recent decision 
of the Court ofthe Judicial Commissioner, 
Sind, reported in Moruwmal Jiomal v. 
Gobindram Bikhchand (2). As already stated 
above, I do not think that the appellant 
can now take this stand after having, in 
the suit and in the first appeal, clearly 
taken the position that both the respond- 
ents were liable as principals and not as 
principal and agent. Itis, I think, an 
untenable position that a person can be 
sued both-as personally liable and vicari- 
ously liable as being the master or em- 
ployer of the servant, who was principal- 
ly liable. If Gahenabai was held to be 
personally Hable for her own action in in- 
stituting the prosecution, then she cannot 
be held liable vicariously for the tortious 
act of her servant. If, then, she wassued 
personally and held not to be liable be- 
cause she acted without malice and with- 
out want of reasonable or probable cause, 


_ then I do not, think that she can beheld 


‘vicariously liable because her agent, who 
had some special knowledge in the mat- 
ter, which he withheld from her, acted 
with malice and without reasonable or pro- 
bable cause. 

I would hold therefore that in an action 
for malicious prosecution a defendant 
who. is sued as having instituted the 
prosecution himself and therefore pri- 
marily liable for damages, cannot, when 
it has been shown that he is not liable 
because he did not act with malice ot 
without reasonable or probable cause, be 
held liable on account of any special 
knowledge of his servant, who took part 
‘in the prosecution and who withheld that 
knowledge from his master, provided the 
master took all reasonable precautions in 
the matter. In the present case it has 
been shown that Gahenabai is a purda- 
nashin woman, who would not understand 


R &) 144 Ind. Oas. 452; A IR 1933 Sind 176; 273 L 
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accounts, and that she took all reasonable 
precautions in consulting a Pleader before 
directing her agent Motiram to make a 
criminal complaint. 

It may further be doubted whether such 
a plea could be taken now in second 
appeal as a point of law, because, apart 
from the fact that it clearly contradicts 
the stand that was taken by the appellant 
in the trial Court, as noted above, it isa 
mixed question of law and fact and is 
a new case set up in appeal. It would 
for instance, involve a finding of fact 
whether Gahenabai took any steps to have 
the accounts explained to her or whether 
she could understand the accounts and 
whether she consulted the accounts before 
going to her Pleader. I would further 
refer to the well-known case in Nathu 
Piraji v. Umedmal Gadumal (3) in this 
connection and would hold that, after 
Gahenabai has been exposed to the claim 
as being personally liable, it would be 
unjust that she should now. be exposed 
to the claim in appeal on a totally new 
ground which was not taken in either of 
the lower Courts. 

Even on the point of law however that 
has been raised I am of opinion. that 
Gahenabai should not be held liable. In 
this connection I would refer to para. 1438 
at p. 673, Vol. IXX, of Halsbury’s Laws of 
England, where it has been stated that 
a master or principal is not liable for a 
malicious prosecution by his servant or 
agent, unless the prosecution was within 
the scope of the servant's or agent’s authori- 
ty, express or implied, or unless there 
has been a ratification. It isfurther added: 

“No general authority to prosecute can be implied 
unless the prosecution of an offender falls within the 
ordinary scope ofa servant's or agent's duties” 

For the general liability of a principal, 
or employer for the wrong done by his 
servant I would refer to Lloyd v. Grace 
Smith & Co (4) and I would quote only one 
passage from the judgment of Lord Mac- 
naghten at p. 731*: 

“And I think it it follows from the decision, and 
the ground on which it is based, that in the opinion 
of the Court a principal must be liable for the fraud 
of his agent committed in the course of his agent's 
employment and not beyond the scope of his agency, 


whether the fraud be committed for the principal's 
benefit or not.” 


In the present case the mukhtyarnama, 
or power of attorney, granted to the res- 
pondent Motiram by Gahenabai has not 


(3) 1 Ind. Cas. 456; 33 B 35; 10 Bom. L R 768. 
(4) (1912) A 0716; 81 LJ KB 1140; 107 LT 531; 
56 3 J 723; 28T LR 547. 
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been filed, but I think it may be safelywą not be held liable. [ would referto p. 567* - 
held that the institution of criminal com-#fof Municipal Board, Benares v. Bihari Lal 
plaints would not ordinarily be “in the (6) and would quote the following passage 


course of his employment" as agent. 
would refer in this connection to Bank of 
New South Wales v. Owston (5) at p. 2895, 
where the following sentence occurs : 

“But the arrest, and still less the prosecution of 
offenders, ig not within the ordinary routine of 
banking business, and when the question of a mana- 
ger’s authority in sucha case arises, it is essential 
to inquire carefully into his position and duties.” 

Their Lordships then went on to give 
reasons why in the case before them it 
could not be presumed. or held that the 
bank manager had any authority to pro- 
secute. In the present case, as already 
stated it would not be in the ordinary 
course of the mukhtyar’s, or agent's em- 
ployment to institute criminal prosecu- 
tions; and the reasons given by their 
Lordships of the Privy Council in the 
above case at p. 289* for holding that the 
manager would not have such authority, 
namely, because the board of directors 
held their meetings at the bank office, 
that the general manager, Mr, Smith, also 
sat there, that therefore there was only a 
limited authority and that there was no 
emergency asthe directors could be con- 
sulted, would apply with even greater 
force to the present case, because not 
‘only could the principal, Gahenabai, be 
consulted, but, as a matter of fact, she 
herself instituted the proceedings. 

In a case for damages for malicious or prob-. 
able prosecution, which is „a special class of 
cases and in which malice and want of 
reasonable cause have to be proved, this 
principle of the prosecution being not in 
the usual course of the servant's employ- 
ment should, I think, be strictly applied 
and, ifthe servant maliciously institutes a 
prosecution without his master’s authority 
or, when his master has instituted a pro- 
secution, withholds information from his 
master that he should have given, the master 
oannot be liable. In this connection 
I have been referred by the learned Counsel 
for the respondent to Municipal Board, 
Benares v. Bihari Lal (6), and though that 
case is not, strictly speaking, analogous as 
it was a suit for damages agaist a 
Municipal Board for closing a road, it is an 
authority for the view that, where a servant 
acts spitefully and maliciously outside the 
scope of his employment, the master would 


(5) (1887) 4 A O 270; 48 LJP 0 25;40 LT 500 
(6) 95 Ind. Qas. 1030; A I R 1926 All, 538; 48 A 
560; 24 A L J 682. i 
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from p. 568: 

“An engineer acting through spite against an 
enemy and keeping aroad closed to cause injury to 
that enemy cannot be said to be acting in the 
conduct of hisemployment and in the interest of his 
master. No evidence to connect the members of the 
Municipality or the executive officer with Mr. Mitra's 
act was forthcoming.” 


These observations would, I think, apply 
with even greater force to the present case, 
where the servant has maliciously withheld 
information. from his employer which, if 
given, would have, probably dissuaded her 
from instituting the criminal proceedings. 
I would therefore on all grounds uphold the 
finding of the lower Appellate Court that 
the respondent Gahenabai cannot be held 
liable for the claim. 


The other grounds in the memorandum 
of appeal refer to details of the amount 
claimed bythe appellant and need only be 
briefly considered. I would agree with the 
lower Appellate Court that as the appellant 
was represented by a competent Counsel, 
Mr. Deodhar throughout, there was no need 
to engage other Counsels. In particular, 
there was no need to engage a senior Pleader 
at a high fee fora mere matter of a search 
warrant, nor dol think that the fact that 


.the case was heard twice on tour was 


sufficient for another Counsel being engag- 
ed. The case appears to have been heard 
once at Mandhata and once at Harsud, 
between both of which places and Khandwa 
there is good railway communication. 
Further it may be noted ‘that there are 
explicit instructions against taking cases on 
tour, and the appellant’s Counsel, ifit was 
inconvenient for him to appear at those 
places, could certainly have represented 
the matter to the Magistrate instead of 
engaging a separate Counsel. I would also 
agree with the lower Appellate Court that 
there was no reason whatever for allowing 
motor charges when, as stated above, there 
is excellent Railway communication between 
both Harsud and Mandhata and Khandwa. 

As regards the first ground in the 
memorandum of appeal it is urged that 
the lower Appellate Court was wrong in 
disallowing the item of Rs. 200 on account 
of loss of service. The lower Appellate 
Court has discussed this matter at the end 
of para. 7 of the judgment. ‘The reason 
given by the District Judge for disallowing 
that item appears tome to be incorrect as 


*Page of 46 A, 560—[Ed.] ` 
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“the fact that a criminal case for mis- 
appropriation was proceeding against the 
„appellant would be a very good reason 
why he could not obtain service, as em- 
ployers would naturally be chary of engag- 
ing a man against whom there were allega- 
tions of ;misappropriations and breach of 
trust. I would therefore be inclined to 
allow damages for lossof service for the 
period during which the criminal proceed- 
ings lasted; but, on the other hand, it has 
been brought to my notice by the learned 
Counsel for the respondent that the appel- 
lant did not take any service from the time 
he was dismissed by Gahenabai prior to 
the institution of the criminal proceedings 
and even after the termination of those 
proceedings in his favour, he has still taken 
no service. The allegation, then, that the 
loss of service was due to the criminal 
preceedings seems to be unfounded, and 
for the whole period from the time that 
he was discharged by Gahenabai until the 
institution of the suit he never- attempted 
to take any service. ` I would hold there- 
fore that the amount of Rs. 200 claimed 
as damages for loss of service cannot be 
` granted. 4 í 
' The appeal therefore fails on all grounds 
and is dismissed and the decree of the 
‘lower Appellate Court is confirmed. Costs 
of the appeal will be borne by the appel- 
lant. Other costs as ordered by the lower 
Appellate Court. 
N. Appeal dismissed. 


OUDH CHIEF COURT : 
_ Execution of Decree Appeal No. 65 of 193 
December 4, 1933 
Wazir Hasan, C. J., AND Nanavorry, J. 
Babu SURENDRA NARAIN SINGH 
AND ANOTHER-—-OBJEOTORS—A PPELLANTS 


VETSUS 
Raja LAL BAHADUR SINGH—Dzcrzz- 
HOLDER — RESPONDENT 
Execution—Oudh Rent Act (XXII of 1880), 
s. 151 — Immovable property of judgment- 
| debtor, when can be sold—Compromise—Construction 
— Property to be held by one brother for life and 
afterwards by second brother if he survived the 
first—Vested interest, if taken by second brother—~ 
Transfer of Property Act (IV of 1882), 8, 19. 
` Under s. 151, Oudh Rent Act, the Executing 
Gourt cannot sell the immovable property of the 
judgmwhent-debtor unless itis proved to its satisfac- 
tion that the decretal amount cannot be realised 
from the movable property of the judgment- 
debtor. 
Where ina compromise of a suit between two 
brothers for the possession of immovable property 
_it is provided that certain property should be 
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held by one brother for his life and afterwards should 
go to his second brother if he survived the first, 
on a true construction of s.19 of the Transfer of 
Property Act, the second brother takes a vested and 
not a contingent interest in the property so settled 
and it is, therefore, susceptible of being attached 
and sold in execution of a decree obtained against 
him subsequent to the compromise, Rai Sunder 
Bibi v. Lal Indar Narain Singh (1), referred to, 
r i Ganapathy Pillay v, Alamaloo (4), distingui- 
shed, ` 

A. against the order of the District Judge, ~ 
Rai Bareli, dated August 30, 1932. 

Mr, Radha Krishna Srivastava, for the 
Appellants. f 

Mr. M. Wasim, for the Respondent. 

Judgment.—These are two execution. of 
decree appeals filed by the judgment- 
debtors against an order of the learned 
District Judge of Rai Bareli upholding the 
‘order and decree passed by the Assistant 
‘Collector of Partabgarh. as 

These appeals arise out of. proceedings in 
execution of a decree for arrears of rent 
dated December 16, 1925, which the decree- 
holder Raja Lal Bahadur Singh obfained 
against the judgment-debtors appellants 
for a sum of Rs. 7,657, odd from the Court 
of the Assistant Collector of District Jaun- 
pur. In execution of this decree Raja Lal 


‘Bahadur Singh the decree-holder sought 


to attach and sell the rights which the 
heirs of the original judgment-debtor B. 
Rajendra Narain Singh had. acquired in the 
villages of Parhat and Karaundha in the 
District of Partabgarh, Rajendra Narain 
Singh died on May 24, 1929 and the appel- 
lants are his two sons, They objected tothe 
execution of the decree against them.on the 
grounds that the decree was passed against 
their deceased father and that they were not 
responsible for the payment. of the decretal 


“money inasmuch as they were not the repre- 


sentatives of their father so far as these 


. decrees were concerned and that the, pro- 


perty sought to be sold in execution had not 
come to them as an inheritance from their 


. father but that they had only a future 


interest in it which would accrue to them 
on the death of Raja Lal Bahadur Singh, 
the present decree-holder. The learned 
Assistant Collector of Partabgarh dismissed . 
the objections of the judgment-debtors and 
ordered that the property proposed to be 
sold in execution should be attached and 


-sold. In appeal the learned District Judge 


upheld the findings of the Assistant Col- 
lector and dismissed the appeals with costs. 

In second appeal two questions have 
been argued before us. In the first place 
it was argued that in view of the provisions 
of 8. 151 of the Oudh Rent Act, no applica- 


~ 5 


1934 


tion for process against immovable pro- 
perty was maintainable unless satisfaction 
of the decree could not be obtained by 
attachment and sale of the movable pro- 
perty of the judgment-debtor. The provi- 
sions of s, 151 of the Oudh Rent Act run as 
follows -— 

“ If the decree is for money a process in execution 
shall not issue against the immovable property of 
the judgment-debtor, other than for attachment of 


that property, unless satisfaction of the decree can- 
not be obtained against his movable property.” 


It is clear from the terms ofs. 151, quoted 

above that the decree-holder can attach the 
immovable property of the judgment- 
debtor in execution of a money decree but 
that he cannot put it to sale unless and until 
he has satisfied the Court that the amount 
of the decree sought to be executed cannot 
be realised from the movable ‘property of 
the judgment-debtor. The learned Counsel 
.for the plaintiff admits that at present the 
immovable property of the judgment- 
-debtors has only been attached but has not 
yet been put up for sale: We would, there- 
fore, direct the attention of the presiding 
officer of the Court executing the decree 
tothe provisions of s. 151 of the Oudh 
Rent Act which lay down that the executing 
Court cannot sell the immovable property 
of the judgment-debtor unless it is proved 
to its satisfaction that the decretal amount 
cannot be realised from the movable pro- 
perty of the judgment-debtor. 

The second point urged before us by the 
learned Counsel for the appellant is that 
the eldest son of B. Rajendra Narain Singh, 
the original judgment-debtor, got the estate 
not as the heir of his father but under the 
terms of the grant conferred on him by the 
compromise under which the decree in 
favour of the decree-holder respondent was 
passed. Paragraph 3 of the compromise of 
May 20, 1915, runs as follows :— 


“ In the event of B. Rajendra Narain Singh surviv-- 
ing B. Lala Bahadur Singh he (that is to say 


Rajendra Narain Singh will be the permanent owner _ 


with powers of transfer and of transmitting inheri- 
tance of the whole of this property ........... Tn the 
event of B Rajendra Narain Singh not so surviving, 
his male descendant according to the rule of lineal 
primogeniture will be entitled to the said preperty 
with powers of transfer and heritability subject to 
the conditions stated in para. 4 of the compromise, 
The other male descendants of B. Rajendra Narain 


Singh will be entitled to maintenance. The plaintiff . 


(that is to say B. Rajendra Narain Singh) or his 
male descendant who shall be the owner cf the 
estate according to the terms of this compromise 
will be entitled to obtain possession of these pro- 
perties by means of execution of this decree,” 


The terms of this compromise: were inter- 
preted: by.the Allahabad High Court.in -the 
case 
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Narain Singh (1), and it was held that 
where in a compromise of a suit between 
iwo brothers for the possession of immov- 
able property it was provided that certain 
property should be held by one brother for 
his life and afterwards should go to his 
second brother if he survived the first, on 
a true construction of s.19 of the Transfer 
of Property Act, the second brother took a 
vested and not a contingent. interest in the 
property so settled and it was, therefore, 
susceptible of being attached and sold in 
execution of a decree obtained against him 
subsequent to the compromise. The same 
conclusion was arrived at by this Court 
in execution of Decree Appeal No. 38 of 
1928 (Raja Lal Bahadur Singh v. B. Rajen~ | 
dra Narain Singh) decided on December 21, 
1928. To that decision one of us was a 
party. In that case it was held that in the 
properties described in Sch. A in which a 
life interest was admittedly granted by the 
terms of the compromise in favour of 
B. Lal Bahadur Singh the remainder man’s 
estale in its entirety and absolutely was 
simultaneously conferred by the terms of 
the same compromise on B. Rajendra 
Narain Singh, and that this was a vested 
interest. That decision has not been appeal- 
ed against and is now final and binding 
upon the parties to the present appeal. In 
this appeal also it was urged on behalf of 
the appellants that the first male descendant 
of B. Rajendra Narain Singh according to 
the rule of lineal primogeniture took the 
estate directly under the grant and not 
asthe heirof his father. This contention 
was repelled by the Bench of this Court 
that decided the appeal above mentioned 
and the following observations were made 
in respect of that contention :— 

“ Having regard to the language of para. 3 of the 


‘compromise we are unable to give effect to this 


argument, Babu Rajendra Narain Singh will be the 
permanent owner with powére of transfer and trans- 
mitting inheritance .. clearly disclos2:s the inten- 
tion of granting an absolute estate of inheritance to 
B. Rajendra Narain Singh subject of course to the 
prior life estate in favour of B. Lal Bahadur Singh. 
The clause also ‘prescribes a special line of descent 
but whether that is valid or not is a question with 
which we are not concerned in the present cise.” 
We are not prepared to come to a diffe- 
rent conclusion to that arrived at by this 
Court in the former Execution of Decree 
Appeal (No. 34 of 1928). We are unable 
to accept the contenticn of the learned 
counsel. for the appellant that the words 
“B. Rajendra Narain Singh will,be the 
permanent owner with powers of transfer 


(1) 86 Ind. Oas. 684;47, A 498;23 A LJ 337; AI. 
R 1925 All. 389, ù 
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and of transmitting inheritance” which occur 
in para. 3 of the compromise which con- 
veyed a vested interest which was liable 
to be defeated in case B. Rajendra Narain 
Singh did not survive Lal Bahadur Singh 
and that such a defeasible interest could 
not safely be sold before the contingency 
on which its feasibility depended had 
happened without serious injury to the 
party so affected. In our opinion no ques- 
tion of defeasibility or of vested rights 
being defeated arises upon the plain con- 
struction of the words used in para. 3 of 
the compromise which was the basis of the 
` decree passed in favour of the decree-holder. 
In Raghunath Prasad Singh v. The Deputy 
Commissioner of Partabgarh (2), their Lord- 

- ships of the Privy Council held that the words 
in the will of the Raja of Partabgarh “ that 
the estate shall vest in Pratab,” and that he 
shall be the testator’s “heir and successor,” 
were clear dispositive words creating an 
absolute estate of inheritance in Pratab, and 
that the various clauses referred to in the will 
which were to come into operation after 
Pratab had so inherited the estate must 


be regarded as an attempt toimpose repug-- 


nant conditions upon the estate so created in 
favour of Pratab and were, therefore, void. 
Similarly in Lal Ram Singh v. The Deputy 
Commissioner cf Partabgarh (3), their Lord- 
ships of the Privy Council held that the 
words “heirs and representatives” occur- 
ring in the will which was sought to be 
interpreted were to be treated as words of 
limitation and not of purchase, that is to say 


"they were merely intended to express the. 


absolute estate which it was proposed to 
give to one Lachhman as distinguished from 
the life estate which had preceded and that 
the later words in the sentence might be 
regarded as an idle attempt to derogate 
from the grant previously made and, there- 
fore, to be rejected or as words of discretion 
only, stating the legal incidents which the 
grantor conceived to belong to the estate 
which he had granted. The ruling of their 


Lordships reported in K. T. Ganapathy’ 


Pillay v. Alamaloo (4), which was cited by 
the learned Counsel for the appellant hag 

(2) 120 Ind. Cas 641; EGI A 372 at p. 378; Al k 
1929 P O 283; 30L W 619; 60 W N 862; 340 W 
N 61; (1929) A LJ 1265; 4 Luck. 483; Ind, Rul. 
AE 32 Bom. L R 129; 58 MLJ 1;51.0L 

6 Re 

(3) 76 Ind. Cas. 922; 501 A 265; (1923) MWN 
591; A I R1923 P 0160; 9O& A L R746; SIAL 
J 111; 26 O O 257; 33 M L T 355; 45 A 596; 100 L 
J 513; 47eML J 260; 29 O WN &6 (P O). 

(4) 123 Ind. Cas. 729; (1929) A LJ 1075: AI 
1930 P 07; 31 L W 137; Ind, Rul, 2 
(P O) 


R 


(1930) P O 217 


SURENDRA. NATH KABASAT V. GOSTHA BEHART KADASHÉ 


14710 


no applicability to the facts and circum- 
stances of the present case. The decision 
in that case was founded upon the parti- 
cular facts of that case, and no general 
principle of law useful for the purposes 
of the present appeal can be discovered 
from a perusal of that judgment. 

We hold, therefore, that there is no force 
in the objections of the judgment-debtors 
appellants and that those objections were 
rightly dismissed by both the lower Courts. 
The appeals, therefore, fail and are accord- 
ingly dismissed with costs. 

N. Appeal dismissed. 


` CALCUTTA HIGH COURT | 
Oriminal Revision Petition No. 444 
of 1933 
May 25, 1933 
LosT-W ILLIAMS AND Mownair, Jd. 
SURENDRA NATH KABASHI AND OTHERS 
-—PETITIONBRS 


VETSUS 
GOSTHA BEHARI KABASHI—OprositTz 
PARTY 

Criminal Procedure Code (Act V of 1898), ss. 144 
(2), (4), 489—Action under s. 144. 12), when | can be 
taken—Ex parte order under s. 144 (2)—Remedy of 
aggrieved party—Application to High Court—Pro- 
priety of. 

Under s, 144 (2), Criminal Procedure Code, the 
Magistrate may proceed only when immediate pre- 
vention or speedy remedy is desirable and he must 
be satisfied, among other things, that there is 
danger to human life or a disturbance of public 
tranquillity or a riot or an affray. Where an order 
under 8. 144 (2) is passed ex parte, the proper proce- 
dure is to apply under s. 144 (4) to the District 
Magistrate who has power to set aside the prohibitory 
order. Where the matter has to be disposed of 
expeditiously and the Magistrate adjourns the case, 
the High Court may be approached direct under 
s. 439, Oriminal Frocedure Code, Rash Behari v. 
Phani Bhusan (1), distinguished. 

Or. R. P. from an. order’ of the 
District Magistrate, 24-Parganas. 

Messrs. Nani Bhusan Mukerjee, for the 
Petitioners. 

Mr. Purnendu Sekhar Basu, 
Opposite Party. | . 

Order.—In this case a Rule.was issued 
upon the District Magistrate of the 24- 
Parganas and the opposite party named 
in the petition one Gostha Behari Kabashi 
to show causs why the order complained 
of should not be set aside on the grounds 
that it was illegal and made without 
jurisdiction and that there was no sufficient 
evidence of emergency before the learned 
Magistrate. Gostha Behari is a resident 
of village Jadurati in the District of. 24- 
Parganas and a member of the District 
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Board Dispensary Managing Committee. 
The villagers raised funds to build a 
dispensary and steps were being taken 
to acquire a suitable site by means of 
the Land Acquisition Act. Among other 
sites the land in possession of the second 
party was selected. Subsequently the 
petitioner second party began to excavate 
a tank on his land. Thereupon Gostha 
Behari petitioned the Magistrate stating 
these facts and saying that unless the 
petitioners second party were restrained 
from excavating a tank on the site, there 
was every likelihood of a disturbance of 
public tranquillity. Thereupon, the Magis- 
trate made an ex parte order on April 29, 
under s. 144 (2), Criminal Procedure 
Code. Under this section the Magistrate 
may proceed only when immediate pre- 
vention or speedy remedy is desirable 
and he must be satisfied, among other 
things, that there is danger to human 


‘life or a disturbance of public tranquil-, 


lity or a riot or an affray. The only evi- 
dence before the Magistrate was that of 
Gostha. Subsequently on May 4, the 
Magistrate received a report irom the 
Police stating that the petitioner second 
party did not wish to part with his land 
and that the villagers did not wish to 


raise any ill-feeling by compelling him to 


do -so, because there were other suitable 
sites. but that Gostha Behari with his : men 
was determined to obtain from the petitioner's 
second pariy’s land for the purpose of the 
dispensary. On May 1, the petitioner second 


party had appeared before the Magistrate- 
to show cause, and after hearing him the. 
until - 
- circumstances, we do not think 


Magistrate adjourned the matter 
the 17th. : 

- The petitioner second party complains 
of this ~and we think rightly—because in 
a matter of this kind it is obvious lhat 
it ought to be disposed of expeditiously. 
For this reason the petitioner second party 
came direct to this Court under s. 489, 
Criminal Procedure Code. On behalf of 


the first party Gostha Behari, who was: 


the petitioner before the Magistrate, it is 
argued by his learned Advocate that the 
petitioner second party ought to have 
proceeded in the first place under s. 435, 
Criminal Procedure Code and applied to 
the Sessions Judge who would have re- 
ported to the High Court and he has re- 
ferred us to the case of Rash Behari v. 
Phani Bhusan (1), in which the learned 
Judges said that the ‘practice of this 


(1) 63 Ind. Cas, 410; A I R 1921 Oal. 76; 22 Or, L 
J 650; 48 O 534, 
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Oourt is not to entertain an application 
in revision against an order made by a 
Magistrate in a proceeding under s. 133, 
Criminal Procedure Code, unless the party 
aggrieved has first moved the Sessions 
Judge under s. 435. But that decision 
refers to orders made under s. 133, and 
would not apply to such circumstances’ as 
exist in this case. i 

The proper procedure under s. 144 
would have been to have applied under 
sub-s, (4) to the District Magistrate who 
has power to set aside the prohibitory 
order. The petitioner second party, how- 
ever contends that in view of the 
Magistrate’s order postponing the hearing 
for over 15 days, he was justified 
in coming direct to this Court. We 
think, in the circumstances, that this 
contention is reasonable. On the merits, 
it appears that no notice has. yet been 
issued under the Land Acquisition Act, 
nor have any steps been taken which are 
requisite- before an order to acquire’ the 
land can be made. It seems, therefore, 
premature to urge these proceedings before 
the Magistrate as a reason to induce him 
to make the order. Up to the present, 
the land belongs to and is in the pos- 
session of the petitioner second party and 
so far as we know his possession may 
not be disturbed. He. has, therefore, 
every right to excavate a tank on his own 
land, The Police report seems tc show 
that the only trouble is caused by the 
first party who is determined, if possible, 
to get his own way about the selection of 
a site for the dispensary. On the whole 
and taking into consideration all the 
it is a 
case in which a prohibitory order ought 
to have been made, The Rule accordingly 


is made absolute and the order of the 
learned Magistrate set aside, 
LN. Rule made absolute. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT - 


Second Civil Appeal No. 245 B. of 1930 
June 19, 1933 
i i Nryogr, A. J. O. 
SAKHARAM TUKARAM KUNBI— 
: DEFENDANT —APPELLANT 


versus 
JAIRAM JANUJI—Ptatntir#— 
| RESPONDENT a 
Contract Act (IX of 1872), s. 78—Breach of contract 
for sale of immoveable property—Measure of damages 


i092 
—Rule of English common law, whether applies in 
India—Vendor's knowledge of defect of title, whether 
affects right to damages. 

Jn cases of breach of contract for the sale of 
immoveable property by reason of the vendor's 
inability to make out a good title damages must 
be assessed on the principle stated in s. 72, Con- 
tract Act. The rule of the English Common Law 
on the point is not applicable to India. 
In a suit of this nature the fact that the vendee 
was aware of the vendor's defective title cannot 
affect’ the validity ofa contract, which was tobe 
performed noton the day on which admittedly the 
vendor had no title, but on some other day on 
which heexpected to acquire a marketable title. 
Nagardas Saubhagyadas v. Ahmed Khan (6), Jat 
Kishen Das v. Arya Priti Nidhi Sabha (1), Ranchhod 
v. Manmohan Das (8., Nabin Chandra Saha Perama- 
nic v. Krishna Barana Dassi (9) and Adikesvan 
Naidu v. Gurunatha Chetti,(10, followed, Dhanrajgirji 
Narsinggirji_ v. Tata Sons Ltd. (1) and Pitambar 
Sundarji v, Cassibai (5), not followed. ‘ 

Appeal against the decree of the Second 
Additional District Judge, Amraoti, in 
Civil Appeal No. 22-30, dated April 17, 
1930, arising out of decision in Suits Nos. 
559-28, in the Court of the Second Sub- 
Judge, Second Class, Amraoti, dated 
August 5, 1929. 


Judgment.—This appeal arises out of a 
suit for recovering damages arising out 
of breach of a contract of-sale entered 
into on. September 21, 1928, by the 
defendant: Sakharam in favour of the 
plaintiff Jairam. The suit was dismissed 
in the Court of first instance, but was 
decreed in appeal. The defendant has, 
therefore, preferred ihis appeal. 

The contract of sale was made with re- 
ference to fields Survey Nos. 65 and 32-2 
of Dhotra for Rs. 1,875 out of which Rs. 125 
were paid as earnest money. On the day 
of the contract the fields had already been 
finally foreclosed and the vendor had ceased 
to have any title to it. Both the Courts 
below have concurrently found that the 
vendee, namely the plaintiff, was aware 
of the fact that the vendor's title was 
extinguished by the final decree for fore- 
closure. -. The lower Appellate Court award- 
ed damages to the plaintiff in accordance 
with s. 73 of the Indian Contract Act. He 
ordered refund of the earnest money 
amounting to Rs. 125 and in addition granted 
damages to the extent of Rs. 400 and passed 
a decree for Rs. 525. On behalf of the 
appellant it is contended that the vendor 
was not liable to pay damages for the 
loss of the bargain, although it is conceded 
that he was bound to refund the amount 
of earnest money which he had received. 
Reliance is placed on the ruling reported 
in Dhanrajgirji Narsingirji v. Tata Sons 
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Lid. (1). In that casé it was held that 
although s. 73 of the Indian Contract Act 
was applicable to the contracts respecting 
immovable property as to those relating 
to goods, still the rule of English Law laid 
down in Bain v. Fothergill (2), was not 
necessarily excluded by the termsofs. 73. 
of the Indian Contract Act. On the ques- 
tion of the applicability of that rule the 
judicial opinion in India is not unanimous. 
The rule is this:—If a person enters intoa 
contract ‘of sale of real estate knowing 
that he has no title to it, nor any means 
of ‘acquiring it, the’ purchaser cannot re- 
cover damages beyond the expenses he 
has incurred by an action for the breach 
of the contract. He can only obtain other . 
damages by an action for deceit. The 
same rule was stated in other words by 
Kay, J., in Gas Light and Coke Co. v, 
Towse (3) as follows:— E 
“If he (meaning the person in whose favour a 
trustee who leased the trust property for 30 
years with a covenant for renewal for another 
like term) enters into it knowing exactly what the 
title of his vendor is, and that ths carrying outof 
the contract eventually is subject to a possible 
difficulty, how can he turn aud say “although I 


entered into that contract with you knowing of 
that difficulty, still 1 hold you liable for damages.” 


The rule stated in Bain v. Fothergill (2), 
was only an affirmation of the principle 
enunciated in Flureau v. Thornhil (4, That 
rule is regarded in England as exceptional 
and anomalous, as pointed out by Justice ` 
Fry in his book on Specific Performance, 
6th Edition, p. 607 and has been applied. 
mainly because of the peculiar complexi= 
ties of titles to immovable property and 
the difficultiesof conveyancing. In India 
it was no doubt applied in Pitambar 
Sundarji v. Cassibai (5) but in Nagardas 
Saubhagyadas v. Ahmed Khan (6), Jai 
Kishen Das v. Arya Priti Nidhi Sabha (7), 
Ranchhod v. Manmohandas (8), Nabin 
Chandra Saha Paramanick v. Krishna 
Barana Dassi (9) and Adikesavan Naidu, 
v. Gurunatha Chetti (10) the Judges de- 
clined to follow the rule tothe exclusion 
of the law expressly laid down in s. 73 

(1) 92 Ind, Cas. 225; 49 B 1; A I R 1924 Bom. 473; 
26 Bom. L R 858. ig t A 
` (2, (1874) 7 H L158; 43 LJ Ex. 248; 23 WR 261 
31 L T 387, f 


. (3) (18:7) 35 Oh. D 519; 56 L J Ch. 889; 56 L T 602, 
(4) (1776) 2 W BL 1078. 
(5) 11 B272. 
KAB) 21 B 175. 
- (7) 58 Ind. Cas, 757; 1 L 380; A IR 1920 Lah. 297; 
80, P W R 1920; 55 P L R 1991, 
8; 32 B 165; 9 Bom. L R 1087, 
- (9) 9 Ind, Cas, 525; 38 O 458715.0 W N 420. 
(10) 39 Ind. Oas. 358; 40 M 338; 32 M L J 180; 
(1917) M W N 171; 5L W 425; 22 M L 300, 
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of the Indian Contract Act. The question 
was exhaustively considered by a Full Bench 
in the case reported in Adikesavan Naidu 
v. Gurunatha Chetti (10). It appears to me 
that the Couris in India are bound to 
apply the express provision of law embodied 
in s. 73 of the Indian Contract Act to the 
exclusion of any rule of English common 
law; the more so when, asin this particular 
instance, it is regarded by English 
authorities themselves as anomalous and 
exceptional, justified only by the peculiar 
conditions of English titles and conveyanc- 
ing. There is nothing in s. 73 to restrict 
its application to contracts relating to 
movable property only; nor does it lay 
down any different measure of damages 
in respect of a breach of a contract re- 
lating to movable property as distinguish- 
ed from those affecting immovable pro- 
perty. It only lays down a general rule 
that when a contract has been broken, 
the party who suffers by such bréach is 
entitled to receive, from the party who has 
broken the contract, compensation for any 
loss or damage caused to him thereby, 
which naturally arose in the usual course 
of things from such breach, or which the 
parties knew, when they made the con- 
tract, to be likely to result from the 
breach of it. The wording is comprehen- 
sive enough to include contracts respecting 
immovable property. As observed in 
Ranchhod v. Manmohandas (1) it imposes 
no exception on the ordinary law as to 
damages; whatever the subject-matter of 
the contract may be. It must therefore 
follow that in cases of breach of contract 
for saleof an immovable property by 
reason of the vendor's inability to make 
out a good title, the damages must be 
assessed on the principle stated ins. 73 
of the Indian Contract Act. 

The next question is whether, applying 
3,73 of the Indian Contract Act, the 
vendee is entitled to claim damages for 
ihe loss of his bargain. In the present 
Yase it is found that the vendee was aware 
xf the vendor's defective title on the day 
wf the contract of sale. On the assurance 
of the vendor that he would convey a sound 
itle within eight days, the vendee advanced 
iim Rs. 125 as earnest money out of the 
yurchase money settled. The fact 
he vendee was aware of the vendors 
{efective title cannot affect the validity of 
he contract which was to- be performed 
06 on the day on which admittedly the 
endor had no title, but on some other 
lay on, which he expected to acquire a 
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marketable title. The ĉontract of sale 
which involved representation by the vendor 
that he would perform his part: of the 
contract ona particular day created ex- 
pectations in the mind of the vendee that he 
would get marketable title. The vendor 
was therefore bound in law either to fulfil 
his promise or compensate the promises 
for the loss of the right he expected to 
acquire. That loss would obviously be 
estimated on the basis of the difference 
between the contract price and the market 
price on the day of the breach, as has 
been done by the Court below. As the 
vendor himself had agreed to pay the 
damages to the extent of Rs. 400 which 
las been found not to exceed the differ- 
ence between the contract price and the 
market price at the date of the breach 
hé was bound to reimburse the vendee 
by payment of that stipulated amount, 


I affirm the lower, Appellate | Court’s 

decree and dismiss this appeal ‘with 

costs. i 
A. Appeal dismissed. 


eet, 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. Y of 1933. 
June 20, 1933 
Mra Bu AND DUNKLEY, JJ. 
MG TUN ZAN —APPELLANT 
versus 
MG TUN ZAN GYI AND 4notagr —RES- 
PONDENTS 
: Burmese Buddhist Law—Inheritance—Full blood 


ludes half blood of same degree. , 
Onder the Burmese Buddhist Law of inheritance 


amongst relations of the same degree of propinquity 
the full-blood excludes the half-blood, Taung Myo 
v. Aung Nyun (J) aud MaGalay v. Ma E Mya (2), 
referred to. 

..C. M. A. from an order ofthe District 
Judge Pegu dated December 13, 1932. 

Mr. R. C. Banerjee, for the Appellant. 

Mr. Po Han, for the Respondents, 

Mya Bu, J.—This is an appea! against an 
order dismissing the appellant's application 
for a grant of letters of administration. 
The estate to which the appellant applied 
for letters cf administration is that of one. 
Daw Me Gale whose nephew the appellant 
claimed to be. The application was op- 
posed by the respondents whose relation- 
ship to Daw Me Gale as her nephew apd 
niece was not disputed but who alleged that 
the appellant was a nephew of Daw Me Gale 
of the ¿half-blood inasmuch as he was the 
gon of one Ma Shwe Kin, deceased daughter 


-of Daw Hlaing by her first husband U 
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Pu while Daw Me Gale was the daughter 
of Daw Hlaing byher second husband U 
Kyin, the respondents being the children 
of Mg San Net Kyaw deceased son of U 
Kyin and Daw Hlaing. 

The appellant adduced evidence to show 
that he was a nephew of the full blood 
and the respondents adduced evidence to 
show that he was only a relation of the 
half-blood. The learned trial Judge held 
upon the evidence that the appellant was 
a nephew of Daw Me Gale of the half-blood 
only and in coming to that conclusion he 
relied upon the evidence of witnesses 
called by the respondents, some of whom 
are persons of age and position who had 
personal knowledge of the families con- 
stituted by both the marriages of Daw 
Hlaing whereas the witnesses called by 
the appellant were not shown to have 
such knowledge of both the families of 
Daw Hlaing, and we see no reason to 
doubt the correctness of the learned Ad- 
ditional District Judge’s finding upon 
the question -of fact as to the relation- 
ship of the parties to the propositus, 

A question of law has also been raised 
by the learned advocate for the appel- 
lant who contends that a nephew of the 
half-blood stands under the Burmese Bud- 
dhist Law in. the sume position as a 
nephew or niece of the full blood in re- 
gard to matters of succession and inheri- 
tance. With reference to the rights of the 
relations of the half-blood in the matter 
of succession and inheritance it has often 
been pointed out that the Dhammathats 
are silent on the point. There have how- 
ever been certain judicial decisions to the 
effect that a relation of the half-blood 
excludes a relation of the full blood ofa 
remoter degree of propinquity to the de- 
ceased. In arriving atthese decisions the 
learned Judges had as ratio decidendi 
the rule that the nearer excludes the more 
remote. In the matter of succession and 
inheritance by the collaterals of a deceased 
person that rule is undoubtedly appli- 
cable and it is clear that itis the opera- 
tion of that rule which excludes the re- 
lation of the full blood of the remote 
degree of propinquity in favour of the 
relation of the half-blood of the nearer 
. degree. 

In the present case we have a nephew 
of the half-blood on the one hand and a 
nephew and niece of the full blood on 
the other. They are therefore in the same 
degree of remoteness of relationship to 
the deceased and the rule as to the nearer 
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excluding the more remote is entirely 
inapplicable, In a case decided by Maung 
Kin J., in the Chief Court of Lower Burma 
Taung Myo v. Aung Nyun (1) the learned 
Judge held that: 

“Full blood relations exclude half-blood relations 
although the latter may be nearer in degree.” 

With reference to this pronouncement 
a Bench of this Court in Ma Galay v. Ma 
E Mya (2) observed: 

“In our opinion the law laid down by KaR 
Kin, J., that full blood relations exclude hali-bloo 
relations however nearer in degree of relationshi 
is too wide. We might agree with him if he ha 
said that among relations of the same degree the 
full blood should be preferred to the half-blood,” 

We are of the same opinion as the 
learned Judges who made these obser- 
vations. In the result we are of the 
opinion that the learned trial Judge's 
view of the legal rights of the appellant 
as regards succession and inheritance in 
the estate of the deceased Daw Ma Gale 


is correct. We dismiss the appeal with 
costs, three gold mohurs. 

Dunkley, J.— I agree. 

N Appeal dismissed. 


(1) 58 Ind. Cas. 488; A I R1920 rang 173; 12 Bur. 
L T103. 


(2) 125 Ind, Cas. 343; A IR 1930 Rang. 75;8R 
23; Ind. Rul. (1930) Rang. 263. 





PATNA HIGH COURT 
Second Civil Appeal No. 362 of 1931 
October 6, 1933 
AGARWALA, J. 
BAIJNATH SOTI —PLAINTIFE— 
APPELLANT 


versus 
Frem BIHARI RAM SHAM LAL— 
DgFENDANT—RESPONDENT . 

Limitation Act (IK of 1908), Sch. I, Art. 60—~ 
Money deposited under agreement to pay on demand 
-—Demand not made—Question - of limitation, if 
arises. 

Under Art. 60, Limitation Act, the period of 
limitation fora suit to recover money deposited 
under anagreement that it shall be payable on 
demand, is three years from the date when the 
demand is made. The making ofthe demand is 
entirely dependent upon the volition of the plaintiff 
and the period of limitation may be indefinitely 
prolonged and a suit may be instituted without 
even a demand being made in which case no quos- 
tion of limitation arises. Guntur Narasimham v, 
Narayana Rao Garu (1), referred to. 

. ©. A. from appellate decree of the. 
Sub-Judge, Gaya, dated November 25, 
1930. ' 

Mr. Satyadeva Sahay, for the Appel- 
lant. 

Messrs. B. B. Saran and K. Hussain, for 
the Respondent. 

Judgment.—On June 29, 1919, the 
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plaintiff's father deposited Rs. 521 with the 
defendant firm, the amount being payable 
on demand with interest at 12annas per 
cent, per mensem. On September 15, 1924, 
an account was struck between the parties 
when Rs. 817 was found due from the 
defendant firm. On that day the defendant 
firm executed a hat-chitha forthis amount 
in favour of the plaintiff and subsequently 
they paid Rs. 158 towards interest in various 
sums. The plaintiff instituted the present 
suit on February 26, 1929 claiming 
Rs. 999-15-3 by way of principal and 
interest. The ‘defendant firm admitied the 
original deposit and also the execution of 
the hat-chitha but contended that the 
interest agreed upon was simple and not 
compound as claimed by the plaintiff and 
moreover, thaton March5, 1926, the plaint- 
iff had demanded repayment of the debt 
and that in consequence of this demand 
Rs. 500 had been repaid. Both the Courts 
below have found that there wasan agree- 
ment to pay compound interest and 
that finding cannot be disturbedin second 
appeal. 

The first Court decreed the plaintiff's 
suit. In appeal the lower Appellate Court 
agreed withthe findings of the first Court 
but held that the suit was time-barred 
because the last payment made by the 
defendant was of Rs. 100 on February 5, 1926, 
which was more than three years from the 
date of the institution of the suit, and 
because the Court held that no demand 
had been made within three years of suit. 
It has however been pointed out by the 
learned Advocate for the appellant that 
the defendant admitted in para. 3 of the 
written statement that the plaintif made 
a demand for the money on Chait 8, 1982 
Sambat corresponding to March 5, 1926, 
which was within three years of suit. 
The learned Advocate for the respondent 
argues that this is only a part of the 
admission made by the defendant and that 
the admission in para.3 should be taken 
as a whole. In para. 3 of the written state- 
ment the defendant states that there was 
this demand and that in consequence of 
it Rs. 500 was paid to the plaintiff. Now 
the only reason given by the Courts below 
for disbelieving the payment of Rs. 500 was 
that this sum was not mentioned in the 
hat-chitha although other payments of 
similar amounts had been entered therein. 
The lower Appellate Court appears to have 
lost sight of the factthat the payment of 
Rs. 500 was in 1926 whereasthe hat-chitha 


had been executed in 1924. The finding . 
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of both Courts however that Rs. 500 was not 
repaid is a finding of fact which cannot 
be disturbed in {second appeal. 

There is however no finding that there 
was no demand on the date stated by the 
defendant firm. The statement in para. 3 
of the written statement is unambiguous 
on this point and I see no reason why it 
should not be accepted. Furthermore the 
learned Advocate for the appellant relies on: 
the observations of Rao, J., in Guntur: 
Narazimham v. Narayana RaoGarw (1) at 
p. 408* where his Lordship says: 

“To take another instance from the Limitation 
Act, under Art. 60 the period of limitation for æ- 
suit to recover money deposited under anagree- 
ment that it shall be payable on demand. ia 
three years from the date when the demand is 
made. The making of the demand is entirely 
dependent upon the volition of the plaintiff and 
the periodof limitation may be indefinitely pro- 
longed and a suit may be instituted without even 
a demand being made in which caseno question of 
limitation arises.” , , i . 

Itis true that this observation is obiter, 
dictum, but thereis nothing in Art. 60 or 
in the argument which has been addressed to 
me which leads me to doubt the correctness 
of the pronouncement, nor has it been been 
contended that Art. 60 is not the article, 
that is applicable to the facts of the 
present case. Therefore whether there was. 
a demand in March 1926, or not, the suit 
was not barred by limitation. The result, 
therefore is that the decree of the Court 
below must be, set taside and the “suit 
decreed with costs to the plaintiff through-. 
out. f 

N. Suit decreede 
(1) 92 Ind, Oas. 405; A IR 1928 Mad. 66; 22 }L W 
: a 





*Page of 92 Ind. Cas.—| Ed] 
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CALCUTTA HIGH COURT 
Criminal Revision Petition No. 224 of 1933 
April 10, 1933 
PEARSON, J. 

MOFIZUDDIN MONDAL AND ANOTHER—~ 
AccuseD—PEsTITIONERS 
. versus 
SEKANDAR MOLLA—CompLalnant — 
OPPOSITE Party 

Criminal trial—Admission of document after. 
conclusion of arguments at the request of prosecution 
-Opportunity tobe given to accuszd to adduce 
evidence in rebuttal. , 

Where a dozument is admitted after arguments 
have been heard in the case at the request, of the 
prosecution, the Magistrats should be particularly 
careful tə see that the accused were satisfied that 
they were being treated fairly. He should ascertain 
from them asto whether there was any evidence ' 
which they wished to give . in rebuttal and then. 
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Bhould consider whether an adjournment was not 
_& proper procedure totakein order to give them 
an opportunity of adducing such evidence, 


Mr. Sudhanshu Sekhar Mukerji, for the 
Petitioners. 

Mr. Abdul Ali, for the Opposite Party. 

Order.—A complaint is made by the 
petitioners in this case that after the con- 
clusion of the arguments the Magistrate 
allowed P. W. No. 2 who had already been 
examined—a man named Maula Bux—to 
give further evidence and to produce and 
prove a document in spite of objections 
taken by the defence. The counter-affidavit 
which has been put in alleges that the 
defence did not object to this evidence at 
the time nor was the accused prejudiced by 
this further examination of the witness by 
the Court. So far as the order-sheet goes it 
appears that on November 5, one defence 
witness was cross-examined. ‘Then this 
witness who was present in Court was called 
by the Court for examination and he was 
examined for the ends of justice to prove 
this document to which reference has been 
made. Subsequent to this, arguments were 
heard. Then a petition was filed on behalf 
of the defence in which exception was taken 
to the calling of this prosecution witness 
and the filing of this document on the 
ground that they had no opportunity of 
dealing with the matter. So far as the re- 
cord of the evidence goes it does not appear 
whether after this additional evidence was 
given by the witness Maula Bux, the de- 
fence were asked to cross-examine or whe- 
ther they applied to cross-examine or whe- 
ther cross-examination was refused. 

The record in that particular is unsatis- 
factory. Itis true that the counter-affidavit 
again says that the defence lawyer was 
asked to cross-examine the witness, but in 
that event one would certainly expect to find 
some reference to that either in the record 
or in the order sheet, It is said that the 
defence would have had no prejudice owing 
to what was done because the document 
was a very old one and was known to the 
parties. It appears to me that having re- 
gard -to the fact that at this very late stage 
in the case this document was admitted in 
evidence called at the request of the pro- 
secution and having regard to the fact that 
the Magistrate says that he admits the do- 
cument as it will help his judgment, he 
should have been particularly careful to 
see that the accused were satisfied that 
they were being treated fairly. He should 
have ascertained from them as to whether 
here was any evidence that they wished to 
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give in rebuttal apart from the question of 
cross-examining the witnesses and should 
have then considered, if necessary, whether 
an adjournment was not proper procedure 
to take in order to give them an opportu- 
nity of adducing any evidence that there 
might have been. I have not seen the 
document and Iam not able to say that the 
learned Advocate for the opposite party is 
right when he says that it was not a 
matter whereby the defence were prejudic- 
ed, even though it was admitted at such a 
late stage. : 

On the whole therefore the' Rule will be 
made absolute to this extent that the con- 
viction and sentence will be set aside and 
the fine if paid will be refunded and the 
matter will be re-heard from the point where 
the examination of this witness, Maula Bux 
was concluded on November 5, 1982, in the 
light of the remarks which I have made 
above, so as to give the accused an oppor- 
tunity of adducing evidence, if they are so 
advised, in regard to this additional bit of 
evidence contained in the document which 
was admitted on that occasion. 

N. Rule made absolute. 


BOMBAY HIGH COURT. 
First Appeal No. 120 of 1930 
April 5, 1933 
BAKER AND SBINGNE, Jd. 
SAYAMMA DATTATRAYA 
NARSINGRAO 
~- APPELLANT 


‘ versus 

PUNAMCHAND RAICHAND MARWADI 
——RESPOYDENT 

Contract Act (IX of 1872), s. 28—Complaint for 
criminal breach of trust—Withdrawal of complaint 
and execution of promissory note by accused and 
strangers —Liability of strangers— Contract for stifling 
prosecution —Illegality—-Compounding of compound- 
able offence, effect of—Practice—Appeal—New 
case— Point of law. 

The plaintiff filed a complaint against A for crimi- 
nal breach of trust under s. 406, Penal Code. During 
the pendency of the complaint the matter was settled, 
The prosecution was withdrawn and on the next day 
A, B, and C executed two promissory notes tothe 
plaintiff for a certain sum of money. In asuiton the 
promissory notes: 

Held, that Band C could not be made liable asthe 
consideration so far as B and C were concerned was 
the stifling of the prosecution and as such opposed to 
public policy: 

Held, further, that the fact that the criminal pro- 
ceedings terminated the day before the promissory 
notes were executed made no difference as the with- 
drawal cf the criminal proceedings was due to the fact 
that A,B, and C hadagreed to passthe promissory ' 

note. [p. 1097, col. 2.) 
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A distinction must be drawn in such cases between 
the party who hascommitted the breach of trust and 
strangers. 4 

Inthe case ofa compoundable offence the effect of 
the compounding, apart from the acquittal of the 
accused, would be that a suit for damages on the 
facts constituting the original offence would not lie. 
But it is otherwise with offences which the law does 
not allow to be compounded, 

[Case law discussed] es h 

JA point of law can be taken. for the firsttime 
in appeal even though ib was not taken in the written 
statement. 


Per Shingne, J.—As to the principles deducible , 


from’ decided cases, the following’ ‘propositions can be 
laid down; firstly, where the consideration for an 
agreement is a promise not to prosecute for an offence 
which is non-compoundable, the agreement is not 
enforceable at Jaw; secondly, but this limitation on 
the freedom of contracts will only be enforced when 
itis quite clear that the consideration for the agres- 
ment was such an illegal promise as stated above, 
Thirdly, a man to whom a debtis due may take 
securities for that debt from his debtor, even though 
the debt arises out a of non-compoundable offence and 
he threatens to prosecute for that offence, provided he 
does not, in consideration of such securities, agree 
not to prosecute and such an agreement will not be 
inferred from the creditor using strong language. 
He must not however by stifling a prosecution obtain 
a guarantee for his debt from third parties. j 
F. A. from the decision of the First Class 
Sub-Judge, Poona, in ©. S.No. 292 of 
1929. 
Messrs. M. R. Jayakar, K. R. Padhye and 
Solomon Moses, for the Appellant. 
Messrs. G. N. Thakor and P. B. Gajendra- 
gadkar, for the Respondent. K 
Baker, J.—The plaintiff had taken in 
pledge certain ornaments from defen- 
dant No. 1. Defendant No. 1 asked for 
the loan of the ornaments for a festive 
occasion, promising to return them within 
a few days. The plaintiff allowed him 
to take them, but defendant No, ldid 
not return them, and disposed of them 
elsewhere, Thereupon the plaintiff charged 
him with offences under s. 406, Indian 
Penal Code, criminal breach of trust and 
s. 420, Indian Penal Oode, cheating. Dur- 
ing the pendency of the complaint the 
matter was settled by defendant No.1, 
his brother-in-law defendant No. 2, and 
defendant No, 3 who is a sister of de- 
fendant No. 2, passing two promissory 
notes of Rs. 7,500. The plaintiff sued on 
these promissory notes, and the First Class 
Subordinate Judge of Poona has given 
him a decree. Defendant No. 3 has ap- 
pealed, and the principal ground taken in 
appeal is that the consideration for the 
notes being the withdrawal of the com- 
plaint, is against the provisions of s. 23, 
Contract Act, and therefore no suit can 
lie. æ 


Before dealing with this point, I. may. 
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briefly refer to the argument of the learned 
Counsel for the respondent that this point 
was not taken in the written statement, 
the contention being that the plaintiff 
represented to the defendants that the 
promissory notes were hollow, and would 
not be acted upon. This is an argument 
which has now been given up, but the 
contention that the consideration was 
against the law will be found in paras. 
4,5 and6of the written statement. Even 
if it were not so, it is a point of law, and 
can therefore be taken in appeal. 

A number of cases have been quoted 
on both sides, but before considering them, 
it would be necessary to have an accurate 
statement of the facts. The fact that the 
criminal proceedings terminated the day 
before the promissory notes were executed 


makes no difference, as there can be no. 


doubt that the withdrawal of the criminal 
proceedings was due to the fact thatthe 
defendants had agreed to pass the promis- 
sory notes. A distinction must also be 
drawn between the position of defen- 
dant No.1, who has not appealed and 
defendants Nos. 2 and 3, of whom only 
defendant No. 3 has appealed. Defen- 
dant No.1 had pledged the ornaments for 
Rs. 7,000 with plaintiff: and therefore as 
he had got back the ornaments without 
paying the amount, he is undoubtedly 
liable to pay the amount with interest to 
plaintiff. Defendants Nos. 2 and 3, who are 
the brother and sister of defendant No. 1's 
wife, are in no way liable for the amount 
which defendant No. 1 owes to the 
plaintiff, and this will distinguish the 
case from any case in which persons 
passing the bond or document were 
themselves liable for the original claim. 
As nothing was admittedly paid by the 
plaintiff, the consideration for the pro- 
missoty notes is clearly the withdrawal 
of the prosecution, and this is made clear 
by the statement of the plaintiff himself at 
p. 10, where he says: 

“I did not say that the promissory notes were to be 
hollow. Isaid clearly that I could not withdraw 
the prosecution unless they undertook the liability 
and passed the promissory notes, Defendants passed 


the promissory notes voluntarily, and next day I with- 
drew the prosecution.” 


Now, ‘though the charge unders. 420 is 
compoundable with the permiasion of the 
Court under s. 345, Criminal Procedure 
Code, that under s. 406 is not, and we 
find from the record of the criminal case 
that: the charge under s. 420 was com- 
pounded, and the accused was discharged 
on the charge under s, 406 as the com- 
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plainant had no evidence to prove it. 
No evidence was adduced, and the only 
inference is that the complainant refrained 
from adducing any evidence because the 
defendants had agreed to pass. the pro- 
missory notes in suit, which were passed 
accordingly a day later. It is immaterial 
whether the evidence available would have 
proved the charge under s. 406 or not. 
The complainant in his complaint states 
that defendant No.1, i. e, the accused in 
the criminal case, had given him a written 
undertaking to return the ornaments. 
Whether this was so or not, the fact 
remains that the plaintiff did not proceed 
with the charge under s. 406, because the 
‘defendants passed him the promissory notes 
in suit. The law allows the compounding 
of the offence under s. 420, and we need 
mot consider that aspect of the case. The 
effect of the compounding, apart from the 
acquittal of the accused, would be that a 
suit for damages on the facts constituting 
the original offence would notlie: Basir- 
uddin v. Khairat Ali (1). 

But it is otherwise with offences which 
the law does not allow to be compound- 
ed. In such cases the policy of the law is 


not.to permit the parties to interfere with ` 


the progress of the prosecution by any 
private arrangement, which is precisely 
what has happened in the present case. I 
have stated the facts with some detail, 
because itis necessary to distinguish bet- 


ween the numerous rulings on the subject. - 


Some of the rulings make a distinction 
between motive and consideration. There 
is nosuch distinction in the present case. 
The motive on the part of defendants Nos, 2 
and 3 (defendant No. 1 may be omitted 
from consideration) was to save defen- 
dant No. 1 from being prosecuted, and the 
consideration on the part of the plaintiff 
was refraining from proceeding with the 
prosecution. There is no other considera- 
tion, as the plaintiff practically admits, 
and omitting the compounding of the 
offence under s. 420, the plaintiff on being 
assured that the promissory notes will be 
passed, stated that he had no evidence to 
prove the charge under s. 406, Indian 
Penal Code, and the accused was con- 
sequently discharged for lack of evidence. 
In these circumstances I am unable to 
accept the argument ofthe learned counsel 
for the respondent that there is nothing 
>n record to show that a non-compounda- 
ple offence was compounded. The result 


(1) 20 Ind, Cas. 618; 14 Or, LJ 458:170 W N 948, 
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was to stiflethe prosecution, which is, 
what the law says one may not do. The 
effect is to defeat the provisions of the 
law, as the offence under s. 406 is not 
compoundable. Therefore under s. 23, 
Contract Act, the consideration for the 
promissory notes is bad. 

Turning to the cases,the first case on 
which the learned Counsel for the appel- 
lant has relied is Kessowji Tulsidas v. Hur- 
jivan Mulji (2) -the facts of which are 
practically indistinguishable from those of 
the present case. One MHurjivan having 
misappropriated or having failed to account 
for certain moneys entrusted to him by 
the plaintiffs, they threatened criminal 
proceedings, and thereafter a woman who 
stood in the position of a mother to Hurjivan 
executed a promissory note, the considera- 
tion for which was the stoppage ofthe im- 
pending prosecution. It was held that the 
consideration wasillegal. A man to whom 
a civil debt is due, may take securities for 
that debt.from his debtor, even though the 
debt arises out of a criminal] offence and 
he threatens to prosecute for that offence, 
provided he does not, in consideration of 
such securities, agree not tc prosecute. He 
must not however, by stifling a prosecution, 
obtain a guarantee from third parties. Of 
course it makes no difference whether the 
criminal proceedings have been actually 
instituted, as in the present case, or whether 
there is still only a threat of them, provid- 
ed the consideration is the stopping of the 
criminal proceedings whether actual or 
contemplated. To the same effect is Dal- 
sukhram v. Charles De Bretton (3), where 
the plaintiff sued the defendant in 
damages for wrongful arrest and confine- 
ment. The defence pleaded an agreement 
whereby the parties had agreed to settle 
their differences in consideration of com- 
pounding some criminal charges, one of 
which was not by law compoundable, and 
which were then pending between the par- 
ties in ‘Cariminal Court. It was held that 
the object of the agreement being to stifle 
a prosecution, was bad in law, and that 
the agreement therefore could not be set 
up as a defence in a Court of law. 

The latest case of the Privy Council is 
Kamini Kumar Basu v. Birendra Nath 
Basu (4), where it was held that where it is 


an implied term ofa reference to arbitra- 

(2) 11 B 586. 

(3) 28 B 326; 6 Bom. L R 13. 

(4) 123 Ind, Oas. 187; A I R 1930 P C 100; 57IA 
117; 57 O 1302; Ind, Rul, (1930) P O 171; 32 Bom, L R 
639; 51 O L J 400; 34O WN 489; 59 M LJ8331L 
W 811 (P. 0.) : E 
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tion and a subsequent agreement executed 
to give effect to the arbitrator’s award, that 
a criminal complaint for a non compound- 
able offence would not be further proceeded 
with, the award and the agreement are in- 
valid, as opposed to public policy and 
founded on an unlawful consideration, even 
though: no prosecution within the meaning 
of the Code has in point of law been start- 
ed: cf. also Majibar Rahman v. Muktashed 
Hossein (5), where it was held that it is 
contrary to public policy to compound a 
non-compoundable criminal case, and any 
agreement to that end is wholly void in 
law. None of the cases relied on by the 
respondent lay down a principle contrary 
to this. In Jai Kumar v. Gauri Nath (6) 
there was a distinct finding that the pro- 
missory note was not for the purpose of 
stifling a criminal prosecution, and the 
case of Kessowji Tulsidasv. Hurjivan Mulji 
(2) was quoted with approval. In Onkar 
Mal v. Ashiq ALU), it was held that a com- 
promise, which is otherwise a fair and rea- 
sonable one, is not invalidated because in 
connection therewith a trifling charge of 
theft between the servants of the parties 
has been withdrawn. It was held there 
that one of the motives of the compromise 
may have been the withdrawal of the 
criminal case, but it could not be said to 
be the only motive. Dwijendra Nath v. 
Gopiram Gobindaram (8) wasa case decided 
upon peculiar facts, and at p 61* it isstated 
that if the offence is not compoundable under 
the law, a compounding of :it must be held 
to be illegal and opposed to public policy. 

In that case it was held that the admini- 
stration of justice was not taken out of the 
hands of the authorities. In the other case 
quoted by the learned Counsel for the 
respondent, Sukhdeo Das v. Mangal Chand 
(9), it was held that where the consideration 
for an agreement is a promise not to pro- 
secute for an offence which is not compound- 
able, the agreement is not enforceable by 
law, but this limitation of freedom of con- 
tract should only be enforced where it is 
quite clear that the consideration for the 
agreement was such an illegal promise. In 
all these cases therefore the principle laid 
down in Kessowji Tulsidas v. Hurjivan 
Mulji (2) and recently by the Privy Council 

(5) 15 Ind. Cas. 259: 40 O 113; 16 O WN 854, 

(6) 28 A 718; 3A LJ 506; A WN 1906, 212 


(7) 100 Ind. Cas, 499; A I R 1927 All. 318; 49 A 540; 
25 ALJ 495 


(8) 89 Ind. Cas 200; A I R 1926 Cal. 59; 53 O 51; 29 
O WN 855; 420 LJ 99. 

(9) 41 Ind’ Oas 812; 2 PLJ30;2P LW 140. 
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in Kamini Kumar Basu v. Birendra Nath 
Basu (4), namely, that the prosecution is 
not to be stifled by any private agreement 
between the parties, has been followed, and 
in any event we are bound by the decision 
of the Privy Council in Kamini Kumar 
Basu v. Birendra Nath Basu (4). The pre- 
sent case is a very clear case, where the 
consideration for the agreement, i. e., the 
promissory notes, is the withdrawal of 
the prosecution. I am therefore of op- 
inion that the consideration for the 
promissory notes in the present case 
being the compounding of a non-com- 
poundable criminal charge the agreement 
is void in law. The decree of the lower 
Court will therefore, be reversed as far 
as defendants Nos. 2 and 3 are concerned 
and the suit against them will be dismissed 
although defendant No. 2 has not appealed. 
The respondent will bear the costs of 
defendant No. 3 in both Courts. 

Shingne J.—I agree. On the facts of 
the present case the conclusion is inevitable 
that the consideration for the promissory 
notes inthe present case was the compound- 
ing ofa criminal charge which could not 
have been compounded. Ifso, under s. 23, 
Contract Act, the consideration was un- 
lawful and the promissory notes cannot 
be enforced against defendants Nos. 2 
and 3. Reference may also be made to 
Illus. (h) to s. 28, Contract Act, 1872. As 
tothe principles deducible from decided 
cases, the following propositions can be. 
laid down: firstly, where the consideration 
for an agreement is a promise not to pro~ 
secute for an offence which is non-com« 
poundable, the agreement is not enforce- 
able at law: secondly, but this limitation 
onthe freedom of contracts will only be 
enforced when itis quite clear that the 
consideration for the agreement was such 
an illegal promise as stated above. 
Thirdly, a manto whom a debt is due 
may take securities for that debt from 
hisdebtor, even though the debt arises 
out of a non-compoundable offence and 
he threatens to prosecute for that offence 
provided he does not, in consideration of 
such securities, agree not to prosecute and 
such an agreement will not be inferred 
from the creditor’ using strong language, 
He must not however, by stifling a pro- 
secution obtain a guarantee for his debt 
from third parties, E 

The first proposition is illustrated by: 
the following cases: Kessowji Tulsidass v. 
Hurjivan Mulji (2), Dalsukhram v. Charles 


` De Bretton(3), Majibar Rahman v. Muktashed 
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Hossein (5) and Bani v. Jayawanti (10) 
and the latest decision of the Privy Coun- 
cilin Kamini Kumar Basu v. Birendra 
Nath Basu (1). My learned brother has 
discussed most of these cases and I agree 
with his observations, The first pro- 
position is also illustrated by the English 
decisions in Jones v. Merionethshire Per- 
manent Benefit Building Society (11), 
Williams v. Bayley (12) and Collins v. 
Biantern (13). In Collins v. Blantern 
(13), for instance, it was agreed. bet- 
ween Rudge, the prosecutor, the plaintiff 
in the action and five persons indicted 
for perjury that the plaintiff should give 
the prosecutor Rudge his note for £.350 
in consideration for not appearing to give 
evidence at the trial of the said charge 
and that the five persons should execute 
a bond to the plaintiff as indemnity for 
giving such note, The plaintiff gave to 
Rudge, the prosecutor, the note for 
E 350 for not appearing as prosecutor and 
giving evidence. Thereupon the five 
persons executed the bond as settled. 
An action was brought on the bond. The 
Lord Chief Justice in delivering the 
judgment observed that one of the ques- 
tions to be considered was (p. 4094): — 

“whether it doth not appear from the facts alleged 
that the consideration for giving the bond is an 
illegal consideration;” 
and while deciding the question His Lord- 
ship obsevred (p. 409*): 

“Asto the first question it hath been insisted for 
the plaintiff that he was not privy to the bargain and 
agreement soas tohim there appears to be nothing 
illegal done by him. But we are all clearly of opinion 
' that the whole of the transaction ig to be considered 
as one entire agreement; forthe bond and note are 
both dated upon the same day for payment of the 
same sum of money onthe same day, the manner 
of the transaction wasto glide over and conceal 
the truth; and whereever the Oourts of law see 
such attempts made to conceal such wicked deeds 
they will brush away the cobweb varnish, and show 
the transactionain their true light. This is an 
agreement tostifle a prosecution for wilful and 
corrupt perjury,a crime most detrimental to the 
commonwealth; for itis the duty of every man to 
prosecute, appear against, and bring offenders of 
this sort to justice, Many felonies are not so enormous 
offences as perjury, and, therefore, to stifle a pro- 
secution for perjury seems to baa greater offence 
than compounding some felonies. Tho promissory 
note was certainly void; what right then hath the 
plaintiff to recover upon this bond, which was given 
to indemnify him from a note that was void? They 
are both bad, the consideration for giving them 

(10) 45 Ind, Oas. 566; A I R 1918 Bom, 170; 42 B 339; 
20 Bom. L R 381. i 

(11) (1892) 4. Oh. 173; 61 LJ Oh, 138; 40W R 273; 
17 Oox. O O 489: 65 L T 685. 

(12) (1866) 1 H L 200, 35 L J Oh 717; 12 Jur. (N. 8.) 
875: 14 L T802. 

(13) (1767) 1 Sm. L O 406. 
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being wicked and unlawful.” 

The second proposition stated above 
is borne out by the following cases: 
Jai Kumar v. Gouri Nath (6), Dwijendra 
Nath v. Gopiram Gobindaram (7), Onkar 
Mal v. Ashiq Ali (8) and Sukhdeo Das v. 
Mangal Chand (9). In all these cases the rule 
of law stated in the first’ proposition was 
accepted as correct but on the peculiar 
facts of the cases it was held that the 
evidence did not justify the conclusion 
that the withdrawal of a prosecution fora 
non-compoundable offence was the con- 
sideration forthe agreement sued upon 
in eachof the cases. In Dwijendra Nath 
v. Gopiram Gobindaram (8), mentioned 
above, Walmsley, J., observed at p. 56* 

“On this statement ofthe facts it must be allowed 
that the case comes very nearthe line, but on the 
whole, I think that whether we uss the rhetorical 
expression of stifling a- prosecution or the more 
homely words of the Contract Act the action of the 
Plaintiffs ought not to ba regarded as contrary to 
public policy because they did not take the adminis- 
tration of justice out of the hands ofthe authorities 
and themsslves determine what shold be done," 

Very soon after the decisionin Dwijendra 
Nathv. Gopiram Gobindaram (8), Walms- 
ley, J., sitting with another Judge, decided 
a casein which it was held that the agree- 
ment or ekrarnama put fotrh in the case 
was not made wilhthe object of stifling 
the prosecution for non-compoundable 
offences: vide Birendra v. Basanta Kumar 
(14). On appeal the Privy Council reversed 
the decision holding thatthe view taken 
by the High Court of Caleutta was wrong. 
This decisionof the Privy Council is the 
one reported in Kamini Kumar Basu v. 
Birendra Nath Busu (4) stated in connection 
with the first proposition mentioned above, 
Out of the English cases illustrating the 
second proposition, reference may be made 
to Flower v. Sadler (15), It was held in 
that case that the evidence failed to 
disclose “even a vestige of an agreement 
to stifle a prosecution for felony.” Cases 
of this kind are clearly distinguishable 
from the present case and my learned 
brother has discussed many of them in 
his judgment. 

The third proposition is supported by 
the decisions in Kessowji Tulsi’s case 
(2), Sukhdeo Das v. Mangal Chand (9) and 
Ward v, Lloyd Scott (16). The present 
case is governed by the Rule stated in the 
first proposition inasmuch as the considera- 
tion for the undertaking on the part of 

(14) 91 Ind; Oas. 624; A I R 1926 Oal. 519, 

(15) (1882) 10Q B D 572. 

4 (16 (1849) 7 Scott N R 499; 6 Man & Oo. 785; 19 L 
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defendants Nos. 2 and 3 was the with- 
drawal of the criminal complaint in res- 
pect of a non-compoundable offence. The 
result is that we must reverse the decree 
of the lower Court so far as defendants 
Nos. 2 and 3go. Though defendant No. 2 
has not joined in the appeal, we think that 
this is evidently .a casewhere we should 
exercise our power under Order XLI,r. 33. 
We therefore, dismiss the plaintiff's claim 
so far as defendants Nos. 2 and 3 are con- 
cerned. Plaintiff will pay the costs of 
defendant No. 3 both in this Court and in 
the lower Court. The rest of the decree of 
the lower Court is confirmed. 
NA. Decree varied. 


PATNA HIGH COURT 
Full Bench 
Miscellaneous Judicial Case No. 157 of 1932 
November 29, 1933. 
OO0UBTNEY-TERREIL, C. J., KULWANT 
SAHAY AND JAMES, Jd. 
Tae COMMISSIONER or INCOME-TAX 
- —PETITIONER 
versus 


MANAGER, KATRAS ENCUMBERED 
ESTATE, Assessre— Opposite Party 

Income Tax Act (XI of 1922), s 66. (2)—Mining 
lease— Royalty to be paid in part to assessee, pro- 
prietor of mine~ Balance of royalty to be applied 
by mortgagee lessee in liquidation of mortgage debt 
Entire royalty, if to be taxed as income of 
assessee. 

The assessee was the proprietor of a certain mine 
producing coal and fireclay. In the month of June 
1920, the late proprietor of the mine owed a sum 
of four lakhs of rupees to a company. By March 
15, 192), the amount due to the company includ- 
ing the first loan and a subsequent loan amounted 
to Rs. 12,19,0]7 and to secure the repayment of 
this sum the proprietor mortgaged the mine to 
the compauy on that-date. Onthe same day the 
proprietor executed a. lease of the mine tothe same 
company at a royalty and it was provided that a 
minimum sum of Rs. 8,0C0 a year was to be paid 
and that that sum- of Rs, 8,010 was to be paid 
to the proprietor, himself, The balance of such 
royalty as might’ be payable was to be applied 
by the mortgagees lessees to the liquidation of 
their debt under the mortgage: 

Held, that inasmuch as the assessee owed a sum 
of money to the lessee he stipulated that the 
lessee instead of paying the whole of the royal- 
ties direct to him should use a part of the royal- 
ties in discharging the debt which was owed by 
the assessee to the lessee, The whole of the in- 
come, therefore, was the income of the asseseee. The 
position does not inthe least differ from what it 
would have been had the provision been that the 
lessee wasto pay the whole of the royalty direct 
to the assessee and then that the assesses was to 
pay back a portion of the royalty to discharge his 
debt to the leases and that-the whole of the income 
was to be considered as the income of the assesaee 
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and that he should be assessed in respect of the 
income. Raja Bejoy Singh Dudhuria v. Commis- 
sioner of Income Tax, Caleutta (1), distinguished. 

In ře, Statement of cage under s, 66 (2) of 
the Income Tax Act of 1922 by the Oom- 
missioner of Income Tax, Bihar and Orissa, 
dated November 3, 1932, regarding assess- 
ment of Income Tax on Katras Encumbered 
Estate. 

Mr. Manohar Lal, for the Commissioner of 
Income-Tax. , 

Messrs. K. P. Jayaswal, C. S. Jayaswal 
and S.M. Gupta, for the Assessee. 

Courtney-Terreli, C. J.—This is a case 
stated under s.66 sub-s. (2) of the Indian 
Income Tax Act for the opinion of the Court. 

The facts which have given rise to the 
case are simply stated. The assessee is 
the proprietor of a certain mine producing 
coal and fireclay. In the month of June, 
1920, the late proprietor of the mine owed a 
sum of four lakhs of rupees to a company. 
By March 15, 1921, the amount due to the 
company including the first loan and a 
subsequent loan amounted to Rs. 12,19,017. 
and to secure the repayment of this sum 
the proprietor mortgaged the mine to the 
company on that date. On the same day 
the proprietor executed a lease of the mine 
to the same company at a royalty and it 
was provided that a minimum sum of 
Rs. 8,000 a year was to be paid and that 
that sum of Rs. 8,000 was to be paid to the 
proprietor himself. The balance of such 
royalty as might be payable was to be 
applied by the mortgagees lessees to the 
liquidation of their debt under the mort- 
gage. The question is as to whether the 
entire royalty to be paid by the lessees is 
to be taxed when it comes into the hands 
of the proprietor as his income. 

The argument has been raised on.behalf 
of the assessee that inasmuch as all excess 
of royalty over and above Rs. 8,000 was 
retained by the lessee mortgagees and ‘did 
not come into the hands of the assessee, it 
could not be considered as income and 
reliance was placed upon the judgment of 
the Privy Council in Raja Bejoy Singh 
Dudhuria v. Commissioner of Income 
Tax, Calcutta (1). In that case the assessee 
had inherited an estate, the income of 
which was charged with a payment to his 
mother and-it:was held that the amount of 
the income::payable to the lady was not 
part of the income of the assesssee. It was 
specifically stated in the judgment oftheir 

(1) 143 Ind. Oas, 145: 37 O WN 885; Ind. Rul. 

933) P 0127; AIR 1933 P O 145; (1933) A L J 

1; 57 OL J 503; (1933) M W N 553; 65M L J 285; 

Bom. L R 811; 60 O 1029; 60 I A 196 (P,0.). 
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Lordships that it was not a case of the 
application by the assessee of part of his 
Income in a particular way, but it was a 
case ofthe allocation of the sum out of 
the revenue-before it became the income of 
the assessee. Inasmuch as the assessee 
owed a sum of money to the lessee he 
stipulated that the lessee instead of paying 
the whole of the royalties direct to him 
should use a part of the royalties in dis- 
charging the debt which was owed by the 
assessee to the lessee, The whole, there- 
fore of the income was the income of the 
assessee. The position does not in the 
least differ from what it would have been 
had the provision been that the lessee was 
to pay the whole of the royalty direct tothe 
assessee and then that the assessee was to 
pay back a portion of the royalty to dis- 
charge his debt to the lessee. It cannot be 
argued that in such a case the whole of the 
income would not be considered as the 
income of the assessee and the case in 
question does not differ from that in its 
nature. — ; 

Inour opinion the assessee has rightly 
been assessed in respect of the income in 
question. The assessee must pay the-costs 
of this enquiry. Hearing fee five gold 
mohurs. 

Kulwant Sahay, J.—I agree. 

James, J.—I agree. . ; 

A Appeal dismissed. 


i 


ALLAHABAD HIGH COURT. 
- Criminal Appeal No. 495 of 1933 
November 28, 1933 
Bennet, J. 
GIRDHARI AND OTHERS— ACCUSED — 
; APPELLANTS 
m versus 
.HMPEROR—Oprosits Party 

Penal Code (dct XLV of 1860), s. 872—Scope of 
— Kidnapping of married woman with a view to sell 
her as a mistress -Offence under s, 872, if com- 
mitted, 

Section 372, Penal Oode, penalises the selling of 
a woman under the age of 18 years with intent 
that such person shall be employed or used for 
the purpose of Beo pulen op illicit intercourse or 
for any unlawful or immoral purpose. To cell a 
woman as a mistress of another person comes 
within the section, this being an immoral purpose, 
The section does not involve a distinction between 
taking a woman as a mistress and taking her to 
be used as 8 prostitute. Emperor v. Ewaz Ali (2), 
referrtd to Hmpress of India v. Sri Lal (1), dis- 
tinguished. 

Cr. A.from an order of the Additional 
Sessions Judge, Kumaun, dated April 14, 
1933, 
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Messrs. S. B. Johari and Jawahar Lal, 
for the Appellants. 

The Government Pleader, for the Crown, 

Judgment.— This is a criminal appeal 
argued by Counsel on behalf of Girdhari 
Lal, and on behalf of the other four accused 
there isa jail appeal. The five accused 
were concerned in the kidnapping of a 
minor girl Musammat Dipchandi, aged 
14 years, who is married and who lived 
in Garhwal. She quarrelled with her 
husband and started to go to the house 
of her sister. When she was on her journey 
the accused Gurthiarw took her partly by 
force and partly by deception to his house 
and kept her confined there for two months, 
Afterwards he took her to the house of his 
relation Asa, appellant in another village, 
and these two accused took her to Kotdwara 
and on the way they were met by Bhadwa, 
appellant. From there they took her by 
rail to Hardwar. At Hardwar the evi- 
dence of a witness P. W. No. 12 Ghansham 
is that he saw the two appellants Girdhari 
and Ram Chandar negotiating for the 
purchase of this girl from the appellants 
Guthiaru, Bhadwa and one accused Badru. 
The woman was crying and the witness 
asked her what it was about and she‘told 
him her story and said that three of the 
accused had kidnapped her and were 
selling her to Girdhari and Ram Chandra 
for Rs. 300 and that she was -to be taken 
to the Punjab. The witness remonstrated 
with Girdhari and Girdhari told him that . 
he was not a Police Officer and should 
not interfere. The witness then went to 
the Police outpost and told the Head Con- 
stable. The party, however, of the accused 
and the woman left by another station 
and went to Dehra Dun by train. They 
were detained at Railway Station by. the 
Police and the enquiry began with a 
report from the woman. Learned Counsel 
for appellant Girdhari has not been. able 
to show that the finding of the Sessions 
Court was incorrect, and it appears to me 
that the evidence on which the’ judgment 
is based warrants the finding of - the 
Sessions Court. Argument was made 
that the conviction of Girdhari under 5. 372, 
Indian Penal Code, is incorrect and that 
that section would apply only to prostitutes, 
whereas the woman in question was taken 
as a mistress and not as a prostitute. 
It appears to me that the section in ques- 
tion does not involve the distinction placed 
upon it by learned Counsel. The section 
penalises the selling of a woman under 
the age of 18 years with intent that such 
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person shall be employed or used ‘for the 
purpose of prostitution or illicit intercourse 
or for any unlawful or immoral purpose. 

the present case there is no doubt that 
to sella woman as a mistress comes 
within the section as this is an immoral 
purpose. The woman in question was 
also a married woman; so any intercourse 
with her would be immoral. Learned 
Counsel referred to an earlier ruling 
reported as Empress of India v. Sri Lal 
(1), in which it was held that s. 372, 
Indian Penal Code, would not apply to 
the facts of thatcase. In that case certain 
unmarried girls were given in marriage 
for a consideration with the representation 
that they were girls of a higher caste. 
Their husbands were deceived by this 
representation, but as the Court held, it 
could not be said that the girls were sold 
for any unlawful or immoral purpose. 
Reference was also made to Emperor v, 
Ewaz Ali (2). In that case the Court 
held that one apppellant Ewaz was 
wrongly convicted because the woman had 
accompanied him of her own free will and 
he had not taken the woman from lawful 
guardianship. As regards the other four 
appellants the Court held that they were 
rightly convicted under s. 372, Indian 
Penal Code, on the finding ‘that they had 
disposed of a married girl for a considera- 
tion in order. that she should be married 
again. The ruling, therefore, is ‘against 
the learned Counsel for the appellant. I 
consider that s. 372, Indian Penal ‘Code 
was rightly applied. In the case of the 
appellant Girdhari the correct’ section is 
not 372 which is for selling a minor; but 
373, which is for buying a minor for the 
same purposes. As regards the sentences it 
does not appear to me that the “sentences 
imposed are at all severe. ` ot 
‘Accordingly I dismiss this appeal with 
the exception that inthe case of Girdhari 
I alter the conviction from .s. 372-109, 
Indian Penal Code to s. 373, Indian Penal 
Code, and I maintain the sentence 'of 3 
years’ rigorous inprisonment on Girdhari. 
Girdhari will surrender to his bail. ` ~ 

N. : Order accordingly. 

(1) 2 A 694 


(2) 30 Ind. Cas, 647; 37 A 624;18 A L J 848; 16 
Or. L J 663. 7 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT 


Civil Revision Application No. 406 
of 1931. 
October 22, 1932. 

GRILLA, A. J. O. 
RADHAKISAN BANIA—Appuicanr 
Versus 
MOTILAL BANIA—Non-appiicant 
Provincial Small Cause Courts Act (IX of 1887), 
s. 15, Sch TI, Arts. 29, 80—Suit forjaccounts—Nature 
of suit, how tobe determined—Amendment of plaint— 
Amendment not altering nature of suit—Jurisdiction 
of Court—-Plaintiff directed to seek remedy in 
another Court—Amendment, legality of—Civil 

Procedure Code (Act V of 1908), O. VI,r. 17. 

A suit for accounts is a suit for an indeterminate 
amount which can only be arrived at by taking the 
regular account between the parties. Where the 
plaintiff sues for a definite sum and shows clearly 
how it is to be ascertained, it is not a suit for 
accounts. The nature of a suit iato be determined 
according to the claim made by the plaintiff and 
not by the contentions of the defendant. The latter 
procedure would give rise to the greatest confusion 
and eliminate from the jurisdiction of the Court of 
Small Causes many cases which would fall within 
that jurisdiction. 

-To insert a claim which has been inadvertently 
admitted to bring the claim within the jurisdiction 
of the Court where the plaintiff was directed to 
seek his remedy is a legitimate amend- 
ment and not. one altering the nature of the 
suit.. The nature of the suit is the same although 
the jurisdiction of the Court of Small Causes to 
ty 3 may be excluded by the amendment. |p, 1104, 
col, 2]. 


A. for revision of an order of 
the Judge of Small Oauses Court, Khand- 
wa, dated July 31,1931,in O. S.No. 4188 
of 1930. 

Messrs. M. D. Khandekar and D. . G. 
Khapre, for the Applicant. ul Ata. 

Judgment.—The plaintiff brought a 
suit against the defendant in the Court of 
the’ Subordinate Judge, Khandwa. That 
Court held that the suit was not one for 
accounts of partnership and returned the 
plaint for presentation to the Court of 
Small Causes. That Oourt appeared to 
be doubtful as to the validity of the plaint 
and directed the plaintiff to make what 
it considered a necessary amendment. 
This was done but the amendment was 
subsequently opposed by the defendant and 
ona preliminary issue the Court held 
that the amendment which it had inadver- 
tently allowed wasone altering the nature 
of the. suit ‘and ordered ;the amendment to 
be struck out and dismissed the suit, 
Against this orderthe applicant appears in 
revision. . 


The facts stated inthe plaint were as 
follows. On -January 12 the plaintif and 
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defendant entered into a partnership with 
aviewto sell grain. The shares were 
agreed on. They purchased grain from 
one Devidas Ramratan and the transactions 
resulted in a loss of Rs, 230. The plaintiff 
was constrained to settle the bill of Devi- 
das Ramratan on July 19,1929, when the 
partnership ceased to exist. The defendant 
failed to pay his share of the loss, namely, 


Rs. 147-8-U and also kept a sum of 
Rs. 47 to himself. The details, 
of the claim are for a 10 anna 


share of Rs. 272 paid to Devidas and 
6 anna share in respect of the balance 
remaining with the defendant after the 
accounts were closed, and interest on the 
sum. 

The amendment which the plaintiff was 
directed tomake wastothe effect that the 
accounts were settled between the parties 
and the defendant agreed to pay his 
share. 

The suit is not a suit for accounts in the 
accepted sense of the term, that is to say 
is not a suit for an indeterminate amount 
which could only be arrived at by taking 
the regular accounts between the parties. 
Here the plaintiff sues for a definite sum 
and shows clearly how that sum is to be 
ascertained, and the nature of the suit 
is tobe determined according to the 
claim made by the plaintiff and not by 
the contest of the defendant. The latter 
procedure would give rise to the greatest 
confusion and eliminate from the jurisdic- 
tion of the Court of Small Causes many 
cases: which would fall within that juris- 
diction. The ground on which that learned 
Judge has dismissed the suit appears to be 
that the suit was for the balance of the 
partnership account and s framed there 
was no-specification that a balance had 
been struck between the parties and, 
therefore, under Art. 29 of Sch. II of the 
Provincial Small Cause Courts Act the suit 
was not triable in that Court. The suit 
appears to be of a mixed nature. Had 
there been no claim in respect of the 
6 anna shareof the residue remaining, 
the suit would have been one for contribu- 
tion between partners and as such would 
have been triablein the Court of Small 
Causes not falling within the exception of 
Art. 41 of the Second Schedule. The inclu- 
sion of this small amount, however, does 
makeit a suit for a balance of partner- 
ship account and the question then arises 
whether the amendment is 
should have been allowedor-not. lam of 
opinion thatthe amendment.is one which 
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should certainly have been allowed. 
The plaint as originally presented 
was one for a specific sum which 
could only have been ascertained 
onthe striking of a balance and there is 
no question in the plaint of the partner- 
ship being a continuous partnership inas- 
much as reference is clearly made, before 
amendment, to the amount due when the 
partnership ceased on a specific date, July 
7, 1929, and the fact that on the conclusion 
of the partnership the outstanding debt. of 
the firm found due to Devidas was paid. 
by the plaintiff. The consequent amend- 
ment that the balance had been struck -is 
not one altering the nature of the suit. The 
suit isone fora balance of the partner- 
ship account whether the balance is struck 
or not. Ifthe balance is struck it is a 
small cause suit; if itis not, it is not so 
triable. The nature of the suit, however, 
is the same although the jurisdiction of 
the Court of Small Causes totry it may be 
excluded by the fact thatthe balance has 
not been struck, To insert a claim which 
has been inadvertently admitted to bring 
the claim within the jurisdiction of the 
Court where the plaintiff was directed to 
seek his remedy (and it must be presum- 
ed until the contrary is proved that the 
claim that the balance was struck is cor- 
rect) is a legitimate amendment and not 
one altering the nature of the suit. In 
any case, the order dismissing the suit is 
incorrect. On disallowing the amendment 
the Court of Small Causes should have 
returned the plaint for presentation to the 
proper Court and the matter.. would no 
doubt have been settled on` appeal.. As 
I find thatthe amendment after having: 
been admittedis incorrectly disallowed, I 
set aside the order of the Judge of the 
Court of Small Causes and direct that the 
suit be tried in his Court as the plaint as 
amended excepts the suit from the pro- 
hibition of Art, 29 of Sch. II of the Pro- 
vincial Small Cause Courts Act. . 


The non-applicant is absent although 
served. He will pay the appellant's costs. 


AON. `- Application allowed, 
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MA JOO TEEN AND OTHERS —ResronDENTS 
_ Transfer of Property Act (IV of 1882 as amended 
in 1929), ss. 58 (i), 69—Mortgage by deposit .of .title 
deeds—Formof the deposit—Inference of intention— 
. Document of title, meaning of—Tax receipt and 
survey map—~Whether documents of title— Lower Bur- 
: ma Town and Village Lands Act (1Vof 1898), ss $5, 88. 

In determining whether'or not a transaction 
amounts to a mortgage by deposit of title deeds, the 
Court must have regard rather to the acta than to 
the words of the parties, and pay more 

“ attention to what they do than to what they say. 
“Where a debt and -the deposit of documents of title 
with the creditor have been proved, unless the form 
ofthe documents which have been deposited is such 
that the Court can infer from the deposit of docu- 
ments in that form with the creditor that it was the 
intention of the depositor thereby to create a security 
on the property, the transaction does not amount to 
a mortgage by deposit of title deeds within ss. 58 and 
59 ofthe Transfer of Property Act. If the form of 
the documents of title that have been delivered to the 
creditor is such that from the deposit of such docu- 
ments alone the Uourt would be entitled to conclude 
that the documents were deposited with the 
intention of creating a security for the repayment 
of the debt, prima facie, a mortgage by deposit 
of title deeds would be proved aithough of course 
such en inference would not be irrebuttable and 
would not be drawn if the weight of the 
evidence as a whole told against it. But if the Court 
in any particular case would not be justified in draw- 
ing such an inference, having regard to the form of 
the documents that have been deposited, and it was 
necessary to eke out the proof ofthe intention of the 
depositor to create a mortgage on the property by 
means of oral or documentary evidence de kors the 
documents themselves, in such acase, whatever 
the. weight or the volume of such additional 
evidence might be, it would not be competent for the 
Oourt to hold that: the transaction amounted to a 
mortgage by deposit of title deeds, [p.’ 1108, 
col. 2; p. 1109, col. 1.] 

The teris “documents of title’ and “title deeds” 
denote such a document or documents as showa prima 
facie or appsrent title to the property in the deposi- 
tor, Merely because a document relates to the title 
to the property it is not a “document of title” or a 
“title deed" within ss, 58 and 59. The document or 
documents of title deposited must not only relate to 
the morigagor's title to the property, but must dis- 
close an apparent title in the mortgagor to the prop- 
erty or to some interest therein. Lacon v. Allen (22 
Dixon v. Muckliston (23) explained and commented 
upon, [p.1109, col. 24 

A tax receipt and the certified copy of a survey map 
relating to certain land in Rangoon are not‘documents 
of title’ within the meaning of ss. 58 and 59, Transfer 
of Property Act. Deposit of these documents by a 


debtor with a creditor with intent to create a security . 


by . deposit of title deeds doesnot constitute a 

mortgage. <A tax receipt shows that the person 

„whose name is entered on the roll of town lands is in 

arene but does not show that he was entitled to 
ein possession of it. [p.1110,col. 1.) 


F. C.-A. from the judgment of this 
147—139 & 140 
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Court on the Original Side in Civil Regu- 
lar Suit No. 141 of 1931. ae: 
Mr. Hay, with him. Mr. Venkatram,: for 


“the Appellants. 


Mr. Hormasjt, for the Respondents, 
Page, C. J.—The question that falls for 
determination in this case is whether. a 
transaction whereby a tax receipt and a 
certified copy of a survey map relating to 
land in Rangoon „were delivered .to a 
creditor with intent to create a security 
thereon is “a mortgage by deposit -of title 
deeds” within ss. 58 (f) and 59 of the 
Transfer of Property Act (IV of 1882 as 
amended in 1929). e SAA. 
At the trial Cunliffe, J., held thate a 
mortgage by deposit of title deeds was not 
thereby created.. The question is whether 
Cunliffe, J's decision in Ma Joo Teen v, Ma 
Thein Myun (1), is correct in law, 
Sections 58 (f) and 59 run as follows.: _ 
S. 58 (f), “Where a-person in any of the following 
towns, namely, the towns of Calcutta, 
Madras, Bombay, Karachi, Rangoon, 
Moulmein, Bassein and Akyab, and’ in 
any other town which the Governor 
General in Council may, by notification 
inthe Gazette of India, specify in this 
behalf, delivers toa creditor or hisagent 
documents of title to immoveable property 
with intent tocreate a security thereon 
the transaction is called a mortgage by 
deposit of title deeds, aa 
Where the principal money secured is 
one hundred rupees or upwards, “a 
- mortgage, other than a mortgage «by 
deposit of title deeds, can be effected 
only by a registered instrument signed 
by the-mortgagor and attested by at 
least two witnesses, cae: 
Where the principal money secured is less than 
one hundred rupees, a mortgage may be 
effected either by a registered instrument 
signed and attested as aforesaid, ‘or 
(exceptin the case of a simple mortgage 
by delivery of the property." : 


S. 59, 


The material facts are not in dispute, and | 


lie within a narrow compass. 

On June 80, 1926, U Po Loke and the 3rd 
respondent, Ma Thein Nyun, his wife, 
deposited with the appellants a tax receipt 
for 1925-26 and a copy of the survey map 
for that year relating to the land in suit, 
as security for aloan of Rs. 15,000 from the 
appellants to. U Po Loke, Ma Thein Nyun 
and one Ma Kyi. In July, 1927, U Po Loke 
apprdached the lst respondent with a view 
to obtaining from him aloan of Rs. 20,000; 
U Po Loke delivered to the 1st respondent 


a tax receipt for 1926-27 and a copy of the ` 


survey map of the same year relatitig. to 


the land in suit, as security for the loan... 
He also deposited at a later date a certifi- 


(1) 140 Ind, Oas. 487; 10 R403; AI R 1932 Rong, 


185; Ind, Rul, (1932) Rang, 236 
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cate from U Thein Maung, a Barrister-at- 
law, to the effect thaton the partition of 
certain ancestral - property the land in suit 
had been allotted to U Po Loke. Upon the 
security afforded by these documents the 
lst and 2nd respondents, who were the 
plaintiffs in the suit, on August 20, 1927, 
lent Rs. 20,000 to U Po Loke and Ma Thein 
Nyun. It should be mentioned that U Po 
Loke, before the 1st and 2nd respondents 
consented to make: the loan, assured them 
that the land to which the documents 
deposited referred was free from encumb- 
rances, Meanwhile, on August 11, 1927, 
U Po Loke, Ma Thein Nyun and Ma Kyi 
had obtained a further sum of Rs. 15,000 by 
way of loan from the appellants, upon the 
security inter alia of the documents upon 
which they had already purported to secure 
the repayment of the loan of Rs. 15,000 
on June 30, 1926. On November 28, 1927, 
the two earlier loans from the appellants of 
June 30, 1926 and “August 11, 1927, were 
consolidated and converted into one loan of 
Rs. 31,500, the repayment of which was 
secured by the re-deposit of the documents 
upon which the two earlier loans had been 
secured, 

On January 3, 1928, the Ist and 2nd 
respondents, having been advised that the 
tax receipt and the copy of the survey map 
which had been deposited with them as 
security for the loan of Rs. 20,000 were not 
“documents of title’ by the depcsit of 
which a mortgage could be created, obtain- 
ed from U Po Loke and Ma Thein Nyun a 
registered deed of mortgage of theland in 
suit to secure a loan of Rs. 30,000 with 
interest thereon at 15 per cent. per 
annum. 

The suitout of which the present appeal 
arises was brought by the Ist and 2nd 
respondents to recover Rs, 44,437-8-0, being 
the amount dueunder the registered mort- 
gage of January 3, “1928. At the trial a 
decree was passed in favour of the plain- 
tiffs, and the sole question that arises for 
determination in the present appeal is 
whether the rights of the lst and 2nd res- 
pondents under the mortgage ‘of January 3, 
1928, are subject to the rights of the 
appellants under the alleged mortgage by 
deposit of title deeds of November 23, 
1927. 

‘Now, in order to determine whether the 
tax receipt and the copy ofthe map under 
consideration are “documents of title” 


within se, 58 and 59-of the Transfer of 


Property Act it is necessary to ascertain 
why it was that the Court of Chancery in 


ORNTTYAR FIRM V, MA JOO TREN | 


14710 
England gave effect to a form of security 
so strange and anomalous; and this- can 
only be done by tracing back to its source 
the principle of equity upon which the 
validity of mortgages by deposit of title 
deeds is based. 


I desire in the first place to draw atten- 
tion to the fact that as well in the English 
as inthe Roman, Hindu, and Muhamma- 
dan systems of law a security by way of 
mortgage inits earliest form involved the, 
transfer of possession of the property mort-: 
gaged as essential part of the transaction. 
In such circumstances there would be little’ 
risk of a subsequent prospective purchaser 
or encumbrancer being defrauded.by the: 
failure of the mortgagor to disclose the’ 
mortgage thathe had already effected on, 
the property. The fact that themortgagor, 
was not in possession would necessarily- 
give rise to suspicion, and only the foolish 
and the unwary would not be put on: 
enquiry as to the right of the mortgagor to‘ 
transfer or otherwise deal with the pro-: 
perty. - . ` 


Asthe years passed and the law of mort” 
gage developed in England the mortgagor‘ 
was usually found in possession of the‘ 
property, but by requiring a formal convey: . 
ance of the legal estate to the mortgagee: 
some protection against fraud on the part: 
of the mortgagor was provided, and under. 
the Statute of Frauds, (29 Ch. IT e. 38. 4), 
it was enacted that no action thereafter: 
should be brought “upon any contract’ or: 
saleof lands, tenements, or hereditaments,’ 
or any interest in or concerning them,”.: 
unless the agreement or scme memorandum‘ 
thereof was in writing, ‘and had duly been’. 
signed as therein provided. In India, « 
however, it haslong been recognized that to, 
allow an interest in immovable property tô ' 
be transferred otherwise’ than by a regis- : 
tered instrument is toopen the door to: 
fraud, and no one who has sat asa Judge ' 
on the Original-Side of- an Indian High ' 
Court, and thus has become familiar with , 
the customary plea of an oral agreement 
for a lease followed by possession as a. 
defence toa suit in ejeciment, could fail * 
to appreciate the importance of providing a . 
strict law of registration in connection with , 
the transfer ofimmovable property in India, >. 
It was provided, therefore, for ‘ihe purpose ` 
of eliminating so far as possible the risk 
of fraud being - perpetrated upon- subse- 
quent encumbrances by the mortgagor that . 
in India a mortgage cannot be effected by* 
a written instrument unlesa it ‘has been 


a =. is 


1934 
a a in the manner preseribed by law 
8. 59), 
_ Now, as was pointed out by Lord Abinger 
in Keys v. Williams (2) 

“in commercial transactions it may be frequently 
necessary to raise money on a sudden, before an 
opportunity can be afforded of investigating the 
title deeds, and preparing the mortgage,” 
and so it happened that upon grounds 
of expediency, (although, as Lord Abinger 
added, the doctrine “may not altogether be 
in consistency with ‘the statute’), the 
Court of Chancery in England in Russel v. 
Russel (3) felt justified in recognizing the 
validity in equity of a mortgage by deposit 
of title deeds. This case in its preliminary 
Stage was tried before the Lords Commis- 
sioners (Lord Loughborough and Sir 
William Ashurst), and it appeared that a 
lease had been pledged to the plaintiff by 
a person (who afterwards became bankrupt} 
as security for money lent. An issue was 
directed to be tried as to whether the lease 
had been deposited as security for tne loan. 
At the trial a verdict was found in the 
affirmative, and on the. case being placed 
before Lord Thurlow, L. C., for decision, it 
was held that the lease must be sold, and 
the loan from the plaintiff repaid out of the 
proceeds. No reasons for Lord Thurlow’s 
decision are stated in the report but in 
Featherstone v, Fenwick (4) and in Hurfor t 
v. Carpenter (5), Lord Thurlow determined 
similar cases in the same sense, in the later 
case holding 

“that the deposit of deeds entitled the holder to 
have a mortgage, and to have his lien effectuated: 
although there was no special agreement to assign, the 
ron affords a presumption that such was the 
ntent, 

Now, observe the ratio decidendi of these 
cases, and the ground upon which Lord 
Thurlow based his decision, for I am satisfi- 
ed that it affords the only reasonable —I 
had almost said, intelligible—ground upon 
which the validity of a so-called “equitable” 
mortgage by depoist of title deeds can be 
justified or upheld. Indeed, I go further, 
for I apprehend that anyone who ende- 
avours to tread his way through the maze 
of authorities on this subject, (beset as his 
path is with various and sometimes incon- 
` sistent hypotheses put forth in the attempt 
to found the doctrine upon some recognized 
legal principle), will realize that it was 
the failure to adhere to the reasoning by 
which Lord Thurlow supported his decision 
in the cases to which I have referred that 
oun” 3Y&055;70 J Ex 59; 2 Jur, 611; 51 R 


(3) (1783) 1 Bro. O O 269. 
(4) (1784) 1 Bro. O O 270. 


(5) (1875) 1 Bro. O O 270. 
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has sometimes led, I speak with diffidencé 
and respect, but without hesitation, . even 
Judges of erudition and renown into what 


I conceive to be erroneous expressions of 


opinion in connection with the subject of 
mortgages by deposit of title deeds. 

As I have stated, in England an agree- 
ment relating to an interest in land could 
validly be effected by a written “instrument 
in the form prescribed under the Statute 
of Frauds, and by applying to the transac- 
tion the doctrine of part performance it was | 
held that an. “equitable” mortgage could ` 
be created even by a parol agreement if 
it was accompained by-a deposit of title 
deeds; the deposit being treated asa suffi- 
cient part performance of the agreement to - 
exclude the operation of the statute; [see 
the observations of the Lords Commis- 
sioners in Russel v. Russel (3), and Hdge v. 
Worthington (6).] This doctrine was anim- 
adverted upon in no measured terms by 
Lord Eldon L. O. (see cases infra) and by 
Sir William Grant M. R. in Norris v. | 
Wilkinson (7) and I venture to think that 
it would be difficult to sustain it on any 
sound legal principle. But I refrain from 
embarking upon a discussion of the ques- 
tion whether in England the doctrine that 
an “equitable” mortgage of immovable 
property could be created by a parol agree- 
ment implemented by delivery to the mort- 
gagee of title. deeds ought to have receiv- 
ed the sanction of the Court, because it is 
manifest from the terms of s. 59 of the 
Transfer of Property Act that in India a 
mortgage cannot be effected by a parol 
agreement or by an unregistered written 
instrument, and can be created, as therein - 
provided, where the principal sum secured: 
is over one hundred rupees only by are- 
gistered instrument or by a deposit: of 
title deeds, or where the principal sum -is 
less than one hundred rupees by a regis- 
tered instrument or by delivery of posses- 


sion. f ; 

Now, Lord Thurlow in Hurford v. Car- 
penter (5) expressly laid down that where 
title deeds are deposited with a creditor the 
intention of the depositor thereby to create 
a mortgage on the property. is prima facie 
to be inferred from the deposit of the title 
deeds, or, to use Lord Thurlow’s own 
v deposit affords a presumption that such was 


the intent.” > , . a 
That the ratio decidendi of the- cases 


decided by Lord Thurlow was to- that 


6) (1786) 1 Cox 211; 1 R R20. 
tr (1806) 12 Ves 1925.. 
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effect has never beeii doubted, and was 
repeatedly emphasized by Lord Eldon, 
notwithstanding his criticiam and dislike 
of the inauguration of the new form of 
security. In Ex'parte Kensington (8) Lord 
- Eldon held that: : f 

“It has been so long settled that a mere deposit 
of deeds without a aingle word passing operates as 
an equitable mortgage that, whatever 1 might have 


; thought originally, 1 must act upon that as settled 
aw. 

__And in an earlier case, decided in 1803, 
Ex parte Coming (9), His Lordship ob- 
served that: 

. “Lord Thurlow was of opinion, and that is not now 
to be disturbed, that the fact of the adverse possession 
of the deeds in the person claiming the lien, and not 
of the other, was a fact that entitled the Court to 
give an interest” 

(see also Ex parte Wetherell (10) Ex parte 
Haigh (11), Ex parte Mountfort (12), Ex 
parte Langston (13), Ex parte Hooper (14). 
In Norris v. Wilkinson (7), Sir William 
Grant, M. R., after indulging in a vigorous 
—and I am disposed to think unanswerable 
—criticism of the new form of security, in 
the course of which His Lordship observed 
that: ig. #3 

“there is no case, where a man is willing to part 
with his title deeds,in which he would not also be 
ready to sign a memorandum of two lines; specifying 
the purpose for which he was parting with them. 
By dispensiag with any. written evidence of the con- 
tract an opening is left for all the fraud and perjury 
which the statute was calculated to exclude,” 
felt constrained to add that 
“where the deposit is made at the same time that 
money is advanced there is little to be supplied with 
reference to the nature of the agreement. lt is 
obvious that the purpose of the deposit must be to 
secure the repayment of‘the money." i . 

I have discussed ‘with some particularity’ 
the genesis of the form of security known 
asa mortgage by deposit -of title deeds 
because, in my opinion, it is only by 
steadily bearing in mind the ground upon 
which Lord Thurlow gave his imprimatur 
to a-mortgage of this nature that it is 
possible to ascertain the meaning 
and effect. of the -term ‘mortgage 
by deposit of title deeds” in ss. 58 and 59 
ofthe ‘Indian Transfer of Property Act. I 
do not, of course, propose to lay down that 
oral or documentary evidence would not 
be admissible to prove the circumstances 
in which the documents of title came 
to be in the possession- of a person who 
claims:to be a mortgagee by deposit of 
title deeds, or to rebut the prima facie 

-(d) (1813) 2 Ves & B 80:13 R R32. 

(9) (1863 -9 Ves 115;7 RR 149, 

(10) (1805 11 Ves 8> 

(11) (1805) L: Ves 403; 8 RR 1E9. , 

(12) (1805) 14 Ves 608; 9-R R 359, 

(18) (1610) 7_Ves, +27; 1LbR R63, - 

(14) (181) 19 Ves, 477; I: Mor'7;- 18 R R244, 
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inference (i: e., that a mortgage had been 
intended and effected) which otherwise the 
Court would have been entitled té draw 
from the fact that the documenis of title 
had been deposited with a creditor’ of.the 
depositor; but I do hold that, where a 
debt and the deposit of documents of title 
with the creditor have been proved, 
unless the form of the documents which 
have been deposited is such that- the 
Court can infer fromthe deposit of dccu- 
ments in that form with the creditor ‘that, . 
it was the intention. cf the „depositor 
thereby to create 2 security on the pro- 
perty, the transaction does not amount to 
a mortgage by deposit~ of title deeds 
within se. 58 and 59 of the Transfer of 
Property Act. If the documents of title 
that have been delivered to the creditor. 
is such that from the deposit of such’ 
documents alone -the Court would be entitl- 
ed to conclude that the dccuments were 
deposited with the intention of creating a 
security for the repayment’ of the debt, 
prima facie a mortgage by deposit of title 
deeds would be proved ; although, of course, 
such an inference would not be irrebutta- 
ble, and would not be drawn if the weight 
of the evidence as a whole told against 
it. But if the Court in any particular. 
case would not be justified in drawing, 
such an inference having regard to the: 
form of the documents that have been 
deposited, and it was necessary to eke out ' 
the proof of the intention of the depositor - 
tocreatea mortgage on the property by- 
means of oral or documentary evidence 
de hors the documents themselves, insuch- 
a case, in my opinion, wMatever the weight- 
or the volume of such additional evidence 
might be, it woald not-be competent for: 
the Court to hold that the transaction 
amounted toa mortgage by deposit of title 
deeds. I sohold for this reason, that “if” 
the Court, having regard to the form of’ 
the documents deposited, must needs have. 
recourse to, and rely upon, parol evidence’ 
before being satisfied that the documents: 
were deposited for the purpose of creating’ 
a security by way of mortgage upon the ' 
property, and in such circumstances held _ 
that a mortgage by deposit of title deeds ` 
had been created, the Court would be” 
giving legal effect toa mortgage of immov- 
able ` property ‘created by a parol agree- ' 
ment, and such a mortgage is not valid | 
or permitted in India- (s. 59 of the Transfer ` 


` of Property Act); while if the Courtis of ; 


opinion that the agreement to create a 
mortgage could not be proved. without 


4934 | 


_reliance being placed upon some document 
other than the documents that had been 
deposited, the written instrument upon 
which the Court relies as furnishing proof 
of the mortgage must have been duly 
| registered in the manner prescribed under 
the Registration Act (see s. 59 of the Act). 
As Lord Cairns pointed out in Shaw v. 
Foster (15): 
“Although it is a well-established rule of equity 
that a deposit of a document of title without 
“more, without writing, or without, word of ‘mouth, 
will creste in equity! a charge - upon. the propert 
referred’ to, I “apprehend that general rule will 
‘not apply where you.have a deposit accompanied 
by an actual- written’ charge. In, that case you 
- must refer: to the terms of.the written document, 
and any implication that might be raised supposing 
there were no documents, is put out of the case and 
reduced to silence by the document by which alone 
you must be governed," 9 
[See also .Kedarnath Dutt v. Sham Lall 


Khettry (16)-and Pranjivandas Jagjivandas 
Metha.v. Chan Ma Phee (17).] 

Such-a document in India must be 
registered ; and, if not registered would be 
inadmissible as evidence of any transac- 
tion affecting the property. On ‘the other 
hand, -if the documents of title deposited 
with the creditor -are in such a form that 
from “the :deposit of such ‘documents alone 
-the Court prima facie -would ‘infer an 
agreement to create a security’ by way of 
mortgage, parol or documentary evidence 
corroborating or merely recording the terms 
of such an agreement would be admissible, 
and :a written instrument adduced in 
evidence for. such a purpose would not be 
inadmissible merely on the ground that it 
had not been registered. 


Bearing in mind that in determining 
whether or not a transaction amounts to a 
mortgage by deposit of title deeds, the 
Court -has regard rather to the acis. than 
to the words of the parties, and pays more 
attention to. what they do than ‘to what 
they say; and steadily adhering to the 
reasoning which induced the Court of 
Chancery -to sanction this form of security, 
the question asto what must be the form 
of the documents that are deposited in 
order that they may be brought within 
the terms “documents of title” or “title 
deeds” as used in ss. 58 and 59 of the 
Transfer of Property Act appears to me 

(15) (1872)5 H L 321 at page 319; 42 LJCh. 
49:2) W R907: 27 LT 281 

(16) 20 W R150; 11 Beng. LR 405, 

(17) 35 Ind. Oas. 193; 43 O 895;431A122 A I 
19.5 P. O, 115; (916) MW N 443- 31M LJi 
4L W 69,14 A L J 638; 20 0 W N 925; 13 Bom 
664: 20 M L T 242; 9 Bur. L T 123; 24 0 LJ 3i; 
B R 458 (P. Ò.) 
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to be free from difficulty. In my opinion: _ 
the terms ‘‘documents of*title” and “title : 


. deed” denote such a document or documents -- 


as show a prima facie or apparent title to the - 


-property in the depositor. Merely because 
“a document relates to the title to the pro-. ` 


perty it is not a ‘document of title” or 
a “title deed” within ss. 58 and 59, 1 
am of opinion that the document or docu- 
ments of title. deposited must not only 
relate: to the mortgagor's title to the pro- 


-perty, but must disclose an apparent title 


in the mortgagor to the property or to 
some interest therein. It is not, of course, 
necessary that every dccument that forms 
a link in the chain of the mortgagor's title 
should be" deposited with the creditor, or 
that the document or documents deposited . 


` should disclose a title in’ the mortgagor 


-so clear and 


irrefragable that it would 
have passed the scrutiny of an old-time 
conveyancer; but the form of the documents 


. that are deposited must be such that theré- 


“are 


-under the apparent title of the depositor to 


the property or to an interest therein is 
disclosed. ai 

I am firmly of opinion that it is only by 
depositing such a document or documents 


with a creditor that a mortgage by deposit 


of title deeds in India can be created. 

If the test which I have ventured to lay 
down is applied tothe facts of any par- 
ticular case the Court will have no diff- 
culty, I apprehend, in deciding whether 
or not the transaction under considera- 
tion amounts to a mortgage by deposit of 
title deeds. , 

Now, any attempt to set out iw categorical 
form what particular documents are or 
not capable of being regarded as 
“documents of title’ would prove to be as 
abortive as obviously it would be inexpe- 
dient, but it will not, I think, be inapposite 
to refer to one or two cases for the purpose 
of illustrating the view: that I take on 


‘this subject. 


In Russel v. Russel (3), a lease of lands that 


had been granted to the mortgagor was de: 


posited with the creditor as security for the 
debt. Sucha document corforms to the test 
that in my opinion has to be applied, for it is 
obvious that the apparent title to the lease- 
hold interest in the property was vested in the 
lessee. Again,in Goodwin v. Waghorn (18) 
which is sometimes regarded as an extreme - 
case, asum of money was lent upĝa the 
deposit of a receipt for the purchase money 
of certain immovable property, which the 
depositor had purchased but of which no 
(18) (1835) 4 L J Oh, 172; 41 R R 208, 
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formal conveyance had been executed. Sir 
‘Charles Pepys, M. R., in the course of the 
judgment, observed that the receipt 
“states the terms of the contract and the receipt of 
‘the money, aud in effect it states everything which, 
. if the question were between vendor and purchaser, 
-would have been sufficient to take the case out of 
the operation of the Statute of Frauds,” 
His Lordship held that 
““the agreement for purchase is the best evidence of 
< ‘title until the-contract is completed and the title deeds 
‘are handed over” 
and: I respectfully agree that upon that 
‘footing the deposit of the receipt with the 
creditor in England would be the deposit 
.,of a document of. title which would justify 
‘the inference thata mortgage by deposit 
cof title deeds had been created. In India 
‘the further question would arise as to whe- 
._ ther such a document could be regarded:.as 
a document of title unless it was registered 
[Subramanian v. Lutchman (19) and Sher 
“Khan v. Muzaffar Khan (20). ] 

On the other hand, where the depositor 
-has.in his possession'a number of title deeds 
relating to the property, each of which forms 

a link{in the chain of title to the property, but 
only one relates to the title of the depositor, 
‘in my opinion, if the depositor delivers to 
‘his creditor the instrument whereby the 
.apparent title to the property is conveyed 
to him, the document deposited would be a 
‘“document of title’ within ss. 58 and 59 of 
the Transfer of Property Act: but if the 
-depositor delivers to his creditor one or more 
ofthe title deeds other than that, which 
-purports to pass an interest in the properly 
to him, and does not deposit at the same 
time the document which alone relates to or 
creates his. title to the property, I should 
without hesitation hold that the documents 
deposited were: not “documents of title” 
within ,ss. 58.and 59 of the Transfer of 
Property ‘Act, for the deposited documents 
would not disclose an apparent or prima 
facie title to the property in the depositor. 
‘The construction which-I am disposed to 
put upon the terms “documents, of title” 
and “title deeds” as used in these sections, in 
my opinion, is not only correct in principle 
and supported by authority, but accords 
with the dictates of common sense and 
public policy. If it. were to be held in 
India that any document material to the 
ditle to. the property (although it did not 
relate to the depositor’s title to the property) 
* (19) Q@Ind Cas 650; 1-R 66:0 I A 77: 50 0 328; A 
~ TR 1923 PO 50; 44 M.L J 60%; 32M LT 184; 25 
‘Bom L R587; 2 Bur L J 25,38 OL J41; 18 LW 
‘446; (1923 M W, N 769; 28.C W N 1(P. 0.) 
`- (20) a5 Ind. Cas. 914: ATR 1920 Lah. 381; 1°L 23 
61 P L R 1920; 40 P W R 1920. à 
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was a document of title which, if deposited 
with a creditor with intent to create asectri« 


‘ty, would entitle the Court to hold that the 


transaction amounted to a mortgage by 


‘deposit of title deeds, in my opinion not 


only would the decision ofthe Court in that 
sense be unsustainable upon any principle 


‘of law or equity but the door would be 
‘opened wide to fraud and perjury. Further 


if the terms “documents of title” and “title 
deeds” in ss. 58 and 59 receive the construc- 
tion that I put upon them, the sanction of 
the transaction would be that, as in the 
earliest forms of mortgage subsequent 
encumbrancers were protected -by the 
transfer of possession of the property to 
the mortgagee, so, by denuding himself of 
the documents which are the indicia’ of 
his apparent title, the depositor thereafter 
would not be able to delude any save the 
most reckless or foolish subsequent 
encumbrancer into the belief that. he was 
entitled to deal with the property free 
from encumbrances. The present case 
illustrates the dangers ihat would result 
from any other construction being placed 
upon the terms “documents of title” and 
“title deeds” than that which I am of 
opinion ought to be put upon them. It 
was only because a tax receipt was regard- 
ed as a “document of title” upon the 
deposit of which a valid security would be 
created that U Po Loke was enabled 
fraudulently to obtain the loans in ‘suit 
fromthe appellants. Moreover, I am fortifi- 
ed in the view which I take upon the 
subject in hand by certain observations 
of Lord Eldon, L.C.,in Ex parte Hooper (14). 


- His Lordship commenced his judgment in 
‘that case by remarking: 


“With great deference to Lord Thurlow, who first 
held that the deposit ofa deed necessarily: implied 
an agreement for a mortgage, I repeat that this 
decision has produced considerable mischief; and 
that the case of Russel v. Russel ($), odght not to 
have been decided as it was. The vice df that deci- 
sion is, that it supposes, that the deposit can refer 
to nothing but an intention to subject the estate, 
To that I do not agree., A deposit. of title deeds 
maybe of considerable use without any such object. 
The right to hold them, and so to work out payment, 
is of great value; and there are many cases in which 
that right may be maintained against all the owners 
of the estate. That decision, however, has been 
repeatedly followed, and must not be now disturb- 
ed.” 

No one, of course, in these days would 
contend that a mortgage by deposit of title 
deeds does not involve an intention to 
“ subject the estate”; but at the same time 
it appears to me clear that Lord Eldon was 
of opinion that if the effect of the trans- 
action had been to give to the depositor 
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.4n interest not in the estate but only in 
the documents of title, the interest thereby 
acquired by the depositee would be of 
.real value to him ;, because without making 
payment of the debt the depositor would 
not have been entitled to recover posses- 
sion of the deeds. And yet, unless the 
documents of title that were deposited were 
in such a form that without them the 
depositor could not show that he had any 
apparent title to the property, of what 
value to the depositee was the possession of 
the deeds? For the depositor would still 
be at liberty to encumber or otherwise deal 
with the property upon the footing that the 
apparent title to the property was in him 
notwithstanding the deposit, if the docu- 
ment or documents material to and creat- 
ing the depositor’s title had not passed out 
of his possession. 
. Tam, of course, aware that the opinion 
that I hold as to the meaning and effect 
of the terms “documents of title’ and 
“title deeds” in connection with an “equit- 
able” mortgage has not invariably found 
favour with learned Judges who have had 
occasion to considér this question, and I 
propose to examine the cases of Hx parte 
Wetherell (10), Roberts v. Croft (21), Lacon 
v. Allen (22), and Dizon v. Muckleston (23), 
which sometimes have been cited in 
authorities and text books as supporting 
the doctrine that any document which is 
‘material to the title to the property, whe- 
ther it is material tothe title of the depositor 
‘or not, is a “document of title” which, if 
deposited with a creditor with intent to 
create a security, would justify the Court in 
holding that the ‘transaction amounted to 
a mortgage by deposit of title deeds. All 
that need be stated in this connection, 
so far as Ex parte Wetherell (10) is con- 
cerned, is that in that case Lord Eldon, 
so far from laying down any such pro- 
position, at the - commencement of his 
-judgment observed that 
“onder all the circumstances of this casa there is 
‘sufficient evidence in writing (and that is the 
ground upon which my decision stands) to raise an 
equitable mortgage of the whole of these 
estates.” 

In Dixon v. Muckleston (23) on appeal, 
Lord Selborne, L. O. held that 

“the case does not rest, I may observe in pas- 
sing, upon a mere depositof deeds, but it rests 
upon what is, in the view of this Gourt, equiva- 
lent to an express declaration of trust by the 


(21) (1857) 24 Beau 223 on appeal.2 DeG&J1; 
44 E R887; 97 LJ Oh. 220; 6 W R141 9R RI. 

(22) (1858) 3 Drew 579; 26 LJ Oh. 18:4 W R 693, 

(23) (1872) 26 T L R 752; 2) W R 619; On appeal; 
(1872) 8 Ob, 155, 
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owner of the legal estate. It isa security creat- 
ed by an express writing’ under the hand of the 
owner in fee sufficient to satisfy the Statute of 
Frauds, and raising none of the questions which 
a security by mere deposit migbt have raised.” 

Ib is not without significance, I think, 
that in the course ofhis judgment in that 
case Lord Selborne observed : 

“It may certainly be said, with great truth, that 

a man takingan equitable security with a deposit 
of deeds cught to Jook intothe deeds, ought to 
make sme examination of them, and ougbt to 
satisfy himself that they are not, such as to leave 
in the hands of the person with whom he ia 
dealing the power of going afterwards to some- 
body else,and dealing with him. in like manner 
under the appearance of a perfect title” 
In Dixon v. Muckleston (23), Lord Sel- 
borne did‘ not pretend to consider or 
decide what his decision would have been 
if the case had depended upon whether or 
not a mortgage had been created merely 
by deposit: of title deeds. 

In Roberts v Croft (21) on appeal, Lord 
Crawnworth, L. C., also decided the case 
upon the “ground that the equitable mort- 
gage under consideration had been creat- 
ed by duly executed instruments in writ- 
ing. 

His Lordship held that 
“each ofthe depositsin thia case was accompan- 
ied by a -written memorandum signed by the 
depositor. That being so, if there had been no 
deposit of titledeeds in either ease, the matter 
would have stood thus: Miss illes had an 
equitable security created in 1835, whereas that of 
the- bankers was created in 1839,” 

None of: these cases, therefore, are 
authorities for the proposition stated above 
which it is sometimes claimed that they 
support. o i 

In Roberts v. Croft (21) however, Sir 
John Romilly, M. R., who tried ‘the suit in 
the Court of first instance, laid down 
that; 
<- “If it be shown that the deeds deposited bona 
fide relate tothe property, that constitutes a good 
equitable mortgage, and priorities must depend on 
dates, fur otherwise, the Gourt would have to 
determine which of the two deposits would show 
the better title, a species of inquiry which it would 
be impossible toenterinto with any chance of 
arriving at a satisfactory conclusion. . 

I do, not, therefore, consider the circumstance 
that the tttle deeds deposited with Miss Willes do 
shew Roberts’ title to the property such as to dis- 
entitle her to priority over Messrs. Bult.” 

In Dizon v. Muckleston (23) the same 
learned Judge, then Lord Romilly, M. R., 
tried the suit, and inthe course of his 
judgment His Lordship observed: 

“If is extremely difficult to determine the ques- 
tion of what it is, provided that it be a material 
deed, that will create an equitable nortgage. 
This deed was the root of the title, and the letter 
shows that it was intended to be a security for 
what he owed tohis aunt. It is, I think, im- 
possible to draw the ling between requiring that 
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deeds showing a good title to the property should 
be deposited, and allowing any ‘deed really and 
bona fide relating to the property, and bona fide 
deposited by the real owner for the purpose of 
ercating an equitable. mortgage, to have that 
effect. Of-course the owner could only give a 
mortgage on what he had the power to mortgage, 
butwithout going through all the cases relating 
to this subject, this appeare to me to be the 
only safe mode of dealing with the case, The deed 
must be a material’ deed, but I think that the 
word ‘material’ means only : that it must be a deed 
relating to the property. No oné can say- that 
this, which was a conveyance in fee'of ‘the property 
and the root of the title, -was not a material 
“deed, though oreof ancient date. It is true that 
this will. follow, and this argument is strongly 
urged. that the resultof this will be that many 
eguitable. mortgages may be “made of the same 
estate, and this unquestionably is true; but the sole 
answer to this is, that the person who lends 
money on this species of security must take care 
to be the firet of such incumbrancers and if he 
cannot be sure of this,he must not advance his 
money without the security of a legal mort- 


gage.” Ks 
In Lacon v. Allen (22), Vice-Chancellor 


Kindersley observed: 

- “Phen the question it, is it necessary [that every 
title should bedeposited? Suppose the owner 
has lost an important deed, could he not deposit 
the rest? Jn each case we must judge whether 
the instruments deposited are material parts of the 
title; and,if they are it is not sufficient to 
say there are other deeds material, or even 
more material, if there is sufficient - evidence to 
show thatthe deposit was made for the purpose 
of creating a mortgage.” 


In my ‘opinion, these observations of 
Lords Romilly and Vice-Chancellor Kin- 
dersley, with all respect to those eminent 
Judges, amount to a counsel of despair 
and 1 am glad to think, forthe reasons 
that I-have given, that I am not bound to 
give effect to them. Indeed, a perusal of 
the factsin Roberts v. Croft (21) and 
Lacon v. Allen (22) leadsme to the con- 
clusion that it was never intended that 
the term “documents of title’ or the term 
“title deeds” shonld be so construed in 
connection with an “equitable” mortgage 
as to create a serious risk of fraud and 
perjury being committed by dishonest 
mortgagors of the kind which it appears to 
me was perpetrated in those cases. .I feel 
bound to say that I find myself in agree- 
ment with the contention of Sir R. Baggal- 
lay, Q. ©.;' who, inthe course of the hear- 
ing of the appealin Dixon v. Muckleston 
(23) urged that: 

“The deed of 1774 formed no part of the present 
title, but, the deed» delivered to us showed a com- 
plete title from 1787; and no mortgagee could 
expect, or purchaser demand, any earlier title, 
The deposit of an old and” useless deed which 
happens to bein the hands of anyone else cannot 
give a title or an equitable éslate; Hooper v, 
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Harrison (24). Tò call such. doctrine equitable 
is absurd; nothing can be more inequitable.” ' 

For the reasons that I have given I hold 
that the true construction of the terms 
“title déeds” and “documents of title” in 
ss. 58 and S59of the Transfer of Property 
Actin India isthat which I place upon 
them. There are, of course, many other 
authorities upon this subject in India 
andin England to which I should have 
wished to refer. But I refrain from dis- 
cussing them, not because they are not 
material or of interest, but because in this 
case 


petere fontes quam sectari rivulos. 

Now, applying the rule of construction 
that I have enunciated to the .alleged 
documents of title in the present case it 
becomes manifest, in my opinion, 
tax receipt and the map which were de- 
posited with the appellants are not “docu- 
ments of title’ within ss: 53 and 59 
of the Transfer. of 

Under s. 35 ef the Lower Burma Town 
and Village Lands Act, 1893 (IV of 1898 as 
amended) : ; 

Section 45.—"An entry in the roll of town lands 


of the name of any person as being in pos- . 


session of any land shall be presumptive evi- 

dence that such person was or is in posses- 

sion of the land as the case may be." 
Section 36.1.—"The person whose name is for the 


time being entered in the roll oftown lands. 


as being in possession of any land shall be 
liable to pay all revenue, taxes, rent and 
other Government demands in respect of 
sneh land whether he is in fact in „possession 
of such land or not.” 


The tax receipt which was deposited with 
the appellants was prima facie evidence 
that U Po Loke’s name was entered on 
the roll of town lands as being in pos- 
session of the land in suit, and assuming 
(without deciding) that it was evidence 
that U Po Loke was in. possession of.the 
land, it certainly was not, and did not pur- 
port to be, evidence that he was entitled 
to-be in possession of the said land. In 
my opinion the learned trial Judge came 


to the correct and the only reasonable 
conclusion when he decided that the tax 


receipt under consideration was not a 


“ “document of title’ upon which a mortg- 


age. by deposit of title deeds could be 
founded. As to the survey map I am clear- 
ly of opinion that itis not a document of 


(24) (1855) 2 Kay & J 86;.110 R R 112, 


I have endeavoured to found my.. 
decision upon the reasoning and principle. - 
by which alone I am of opinion that the > 
validity of mortgages by deposit of. title «. ` 
deeds can be justified or sustained; and * 
in pursuing such an endeavour melius est. - 


that the: 


Property Acti... . 
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title, indeed, it was not seriously contend, Mr, W. R. Puranik, (with him Mr, M.D.. 
ed by tke learned Advocate for the ap- Khandekar), for the Respondent. , 
pellants that the map could be so regard- Order.— This appeal was admitted pro- 
ed, The question as to whether the appel- visionally and before it can be heard on 
lants, by reason of the ‘deposit with them ` merits, twopointsin respect of it require 
of a landholders certificate after January decision: one the question of limitation and 
3, 192%,.-became puisne mortgagees of the the other of court-fees, ee ni 
lang. im suit may be mentioned in chamb- The question involved is whether the 
ers, 0o A - appeal is or is not time-barred by one day, : 
The result is that the appeal against A copy of-the judgment was applied for 
the decree passed in favourof the plaintiff on August 3,.1931, and the applicant was _ 
fails, and must be dismissed with costs.. told-to appear on August 10. The copy ` 
Das,J.—I agree. ` was ready on August 10, and ‘the applicant. 
N. Appeal dismissed: © did not appear on August‘ 10, but appeared 
on September 1, on which day the copy was - 
— .. delivered to him. If he had appeared on. 
August 10, he would by the ordinary rules 


ama ‘of the Copying Department, have been 
NAGPUR JUD Cea b S allowed 8 days as time requisite for obtain- 


Second Civil onal Nae 671 of -1931 ing a copy, namely from August 3 to 10, . 


, inclusive, ` 
ayy ee eee Tt pcos on behalf of the cae 
area dent thatthe appellant is not entitled to 
SHIWA ae S PEBGTANT count as time requisite for obtaining the 
DASHR ATH. RESPONDENT copy of a decree or, judgment the day on 


Limitation Act (IX of 1908), s. 12(2)—Appeal--Hx- Which he was instructed ‘to appear either 
clusion of day én whichcopy „was finally finished and for the purpose of ascertaining whether 
was ready for delivery—Whether proper—Court-fees the copy was ready or for any cther pur- 


ven eines of ae in trial Cah mereased re the pose, such as for giving extra information 
instance of appellant—Appeal—Appellant, if can P < as 
reduce itin appeal—Estoppel Wrongful decision at OF paying a further advance, if he failed to 


party's instance—Court Fees Act (VII of 1870),s.7 &ppear on that day. It is contended that 
—Constancy of valuation of suits and appeals—Ne- September 1, was not the date fixed for 


cessity of. iv fthe copy at all and therefo 
In computing the period of limitation for filing an delivery oft PY H he a 


pppeal, it is impossible to exclude from the time cannot be counted any more than August ' 
requisite for copying the dayon which the copy 10, on which date the applicant was told to . 
was finally finished and was ready for delivery. , appear and failed to doso. In this connec- 


Lachman v. Kalya (1), distinguished, Raghu v. tion I have been referred to the jud gment 
Madhgia (2), referred to. ; s 


ons A 

Under s. 7, Court Fees Act, valuation for suits of Batten, A..J. O., in Lachman v. Kalya 
and appeals is to be constant and the valua- (1). In thatcase the applicant was told to 
tion of a particular relief in appeal remains wppear on a certain day to pay exira 
uoehangad nother eee ae ve against, a _copying fees. He appeared on the day 

ant or refusal of the relief in e lower Court, * ian ier ; à is 
Dhiraj Singh v. Rajaram (6), referred to. after. „The inclusion of both days as time 

Where the high value which was placed on the requisite’ was vital to his claim to have his 
relief claimed was due almost entirely totheaction appeal considered within time. It was 


of the appellant himself who, by the ‘contention ` : d n whi 
which he peiead in the trial Oourt, increased the held that the ay © hich he was told to 


court-fee, it will not be just or equitable to allow appear and failed _to appear could not be 
him, when it suits his own purpose,to reduce the 80 included, The judgment is not definite 
fee when it ishe whois the appellant. He must ‘for the purpose of the point under çon- 
abide by the wrongful decision, in which he -sideration here. In Lachman v. Kalya (1), 
acquiesced and the value of which he himself (ja applicant required 24°days and it was 


inflated. ey z `: 
; < held that he was entitled to deduct 23 days 
S. A. against the judgment and decree of . át the“most. But it appears to me on” 


$ ee Second rig ee ree ee general principles that it is impossible to 
dated Joly 14 ET akte ooa of O g exclude from the tithe requisite for copying - 
No, 3120f 1929, in the Court of the Subordi. ‘*2® dày on which the ‘copy was finally 


~ finished and was 1eady for delivegy. If,. . 
peer a aa a Na Abed acy instance, an application had been made. 
, ; 


JJ , |” by post and the copy had been despatched. . 
Mr. V, V. Kelkar, (with him Mr, B. R. by post, the time to be excluded as time 
Mandlekar), for the Appellant, (1) 34 Ind! Cas, 458; 12 N L R 66, 
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requisite would have included the day on 
which the copy was ready for despatch by 
post and wasdespatched: Raghu v. Madh- 
_gia (2). Idonot see how August 10 could 
be excluded in this case. The copy was 
not ready on the day before; it was ready on 
the 10th and had taken so much time for 
_ preparation whether the applicant came to 
receive it onthat day or no. The question 
‘jis really other than that contemplated and 
decided in Lachman v. Kalya (1). Trrès- 
pective of any action on the’ partof the 
applicant the time actually taken in the 
preparation of the copy was 8 days. The 
result is that the appeal is filed on the 90th 
‘day since the actual period of limitation 
expired on a holiday, and is within 
time. i 
The appeal is by the defendantin ihe 
-trial Court. The plaintiff brought the suit 
‘under the provisions of O. XXI, r. 103, Civil 
Procedure Code, and valued his claim at 
“Rs. 360, ab which he put the valuation of 
the field, and paid a court-fee stamp of 
Rs. 21., The defendant protested against 
_this valuation and stated that the field was 
worth Rs. 2,800 and the court-fee should be 
paid on that amount. The matter was put 
in issue and it was found thal the value was 
Rs, 1,500 and the plaintiff was directed to 
‘pay court-fees of Re. 100: this he did and 
_ obtained a decree in his favour, In first 
appeal the defendant paid a court-fee cf 
“Rs. 100 and did not, raise the question of 
‘the’ correct valuation of the suit. In 
“second appeal he claims that as the original 
suit was under O. XXI, r. 103, the propér 
court-fee was Rs. 10, although the parties 
paid larger fees in the lower Courts through 
a mistake. He consequently filed ‘this 
appeal on a stamp of Rs. 10 only. 

There is no doubt, on the authorities 
cited, Dhondo Sakharam Kulkarni v. Govind 
Babaji Kulkarni (8) and Pirya Das v. Vila- 
yat Khan (4), and the’ Privy Council deci- 

‘sion in: Ahul Kumari v. Ghanshyam Misra 
(5), that the appellant's contention is correct 
and that a fee of no more than Rs. 10 should 
have been levied in the trial Court. Under 
the provisions of s. 7 of the Court-fees Act, 
however, it is clear that valuation for suits 
and appeals is to be constant and that the 
valuation of a particular relief in appeal 
remains unchanged whether that appeal 
bė against the grant or refusal of the relief 
in the lower Court: Dhiraj Singh v. Raja- 


(2) 26 Ind. Oas, 819; 10 N L R 439. 

(3) 9 B 20, O. 7 ; ké 
(4) 22 A 384, > E 
(ə) 35 © £02, ~ 
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ram (6). In this case the high value which 
was placed on the relief claimed is due 
almost entirely to the action of the present 
appellant himselfa who, by the contention 
which he raised, increased the court-fee of: 
Rs. 21 to oneof Rs. 100 and would, if his 
plea would have been accepted in its’ en- 
tirety, have raised the amount much more, 
I do not consider that it would be in any way 
just or equitable to allow him, when it suits 
his own purpose, to reduce the fee when it 
is he who is the appellant. He must abide 
by the wrongful decision, in which he has 
acquiesced, and the value which he has 
himself inflated. . 

The result is that before this appeal can 


` be heard, the deficit of Rs. 90 in court-fees 


must be paid within 
this order. 
N. Order set aside. 


(6) 8 Ind, Cas, 1125;6 N LR 164. 


14 days of the date of 


ALLAHABAD HIGH COURT 
; Full Bench 
First Civil Appeal No. 89 of 1930- 
November 22, 1933 
SULAIMAN, ©. J , MUKEBJI 
AND KING, JJ. 
Musammat BALKESHA KUNWAR- 
AND ANOTHER — PLAINTIFFS — 
APFBLLANTS | | 
versus j 
HARAKH CHAND AND OTAERS— 
| Deranpanrs—Rgs. ONDENTS 

Pre-emption—Agra Preemption Act (Kl of 1922), 
s. 19~—Suit for pre-emption—Decreé against pre- 
emptor in another suit—Executiin—Sale of pre~ 
emptor’s proprietary interest—Delivery of possession 
— Application to set aside sale—Judgment in pre- 
emption suit during pendency of . application— 
Subsequent setting aside of sale—Effect of-—Whether 
operates to set aside auction sale ab initio—Pre- 
emptor's subsisting right of pre-emption on date of 
decree in pre-emption sutt, if established—UCivil 
Procedure Code (Act V of 1908), 0. KAI, r. 89. 

On a sale by the defendant of certain shares' in 
two villages to certain persons, plaintiffs instituted 
their suit against the defendant and his vendees, 
During the pendency of the pre-emption suit one 
J obtaihed a decree for money against K (plaintiff 
No, 2) and in execution ` of his decree the entire 
proprietary interests of K inthe two villages were 
sold by auction. This sale was confirmed and 
possession delivered to the auction-purchasers, 
Three days after, the judgment-debtor K made an 
application to the execution Court praying that the 
sale be set aside and deposited the sum required 
under O, XXI, r. £9, Oivil Procedure Code. During 
the pendency ofthis application, the pre-emption 
suit was decided to the effect that, by the confirma- 
tion of the auction sale, K had ceased to be aco- 


“ gharer’in the village while the vendees had become 


co-sharers, During the appeal. against this decree 
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Ra execution Court set aside the auction 
sale : - 

Held, that the effect of this order was to set aside 
: the auction sale ab initio, so that K never lost his 
_ title and remained a co- sharer tfthroughout; that the 
sale must be treated as absolutely void as ifit had 
never takn place; that on the date of the decree 
in the pre-emption suit, the plaintiffs had a sub- 
sisting right of pre-emption as required bys. 19, 
, Agra Pre-emption Act and that the High Court 
should give effect to thedecision arrived at in the 
execution proceedings which set aside the auction 
sale ab initio and thus established the plaintiff's 
. subsisting rightof pre-emption on the date of the 
trial Court's decree in the pre-emption suit. 
“Umrao v. Lachhman (1) and Baldeo Misir v. Ram 
Lagan Shukul (2), distinguished. [p.1117, col. 2 | 

Per Sulaiman, C. J.—When the execution Oourt 
actually vacates its previous order, the subsequent 
‘order setting aside the confirmation and the sale 
had a retrospective effect and dates back to the 
previous date. The result isas if in the eye of the 
‘law no confirmation had ever been passed and the 
sale never been confirmed and, therefore, the pre- 
„emptor had never lost his status as a co-sharer at 
all. [p 1118, col 1.] 


F.C. A.from the decision of the Subordi- 
“nate Judge, Azamgarh, dated November 


23, 1929. 
Order of Reference to a 
E Full Bench 
. Suląiman,C. J., and King, JJ.—August 
28, 1938.) This is a plaintiffs’ appeal ari: iag 
~ out of a suit for pre-emption. The sale which 
_forms the basis of the suit was made by Har- 
akh Chand defendant No.1 in favour of 
defendants No. 2 tò 7 on March 16, 1928. 
The property. transferred consisted of 
shares in two villages. After the date of 
the sale, that is, on April 5, 1929, one 
Jagannath, a tenantofone of the vendess, 
brought a suit against Kalap Nath 
plaintiff No. 2, a minor, for a sum of money 
and obtained a decree. In execution of 
this decree for money Kalap ;Nath’s prop- 
‘erty in the two villages in suit was sold 
by auction on August 21, 1929 and was 
purchased by defendants Nos. 2 to 7. ‘lhe 
Sale was confirmed and possession was 
delivered to them on October 19 and 20, 
1929. On October 23, 1929 an application 
was made on behalf of Kalap Nath for 
setting aside the sale. The application 
purported to be made under O. XXI,r. 90, 
. but subsequently it was settled that the 
“application must be understood to have 
` been made under O. XXI, r. 89. Kalap 
‘Nath applied to deposit the purchase money 
--under O. XXI, r. 09, but he made his 
application after a period of 30 days and 
‚asked for permission to extend the period 
„on the ground that, the sale proceedings 
and the sale itself had been kept conceal- 
“ed from him. by fraud’ The decree in the 
, pre-emption suit was passed on November 
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23, 1929. On that date, the learned 
Subordinate uudge held that plaintiff No. 2 
had no subsisting title in. the villages in 
suit and, therefore, had no righs of pre- 
emption. The property of plaintiff No, 2 
in the villages in suit had been sold to 
defendants Nos. 2 to7 by the. auction sale 
on August 21,1929 and the sale had been 
confirmed. Although an application had 
been made by plaintiff No. 2 on October 
23, 1929, for setting aside the sale, no 
order had been passed by the learned 
Munsif before November 23. On that 
date, therefore, the trial Court found that 
the plaintiff No. 2 had no subsisting right 
of pre-emption and accordingly dismissed 
“the suit. | 

Subsequently, that is on August 20, 1930, 
the learned Munsif set aside the auction 
sale, finding that the proceedings were 
tainted by iraud. The Munsif’s order was 
upheldon appeal by the learned Subordi- 
nate Judgeand on second appeal by the 
` High Court. i : 
` It isargued for the plaintiff-appellant 
No. 2 that as the auction sale by which he 
‘was alleged to have lost his title had been 
set aside, he never lost his proprietary 
right which entitled him to sue for pre- 
emmption. a 
_. The respondent has relied upon the rul- 
ing ofa Bench of this Court in Umrao v. 
Lachhman (1). That was a converse case; 
but it was held that in pre-emption suits 
an Appellate Court should pay-no regard 
to any event. which happened subsequent 
tothe date of the first Court’s decree. That 
was a case where the plaintiff had a sub- 
sisting right at the date of the trial Court's 
_decree; but owing to a subsequent® decree 
he lost the status of a co-sharer. It was 
held thatthe plaintiff's right cannot be 
defeated by reason ofsome event ‘which 
happened subsequent to.the date of the 
first Court’s decree. If the same principle 
is followed in his case, it should be held 
that although the auction sale has been 
set aside subsequent to ‘the date of the 
first Court's decree, that even would not 
affect the plaintiff's right to obtaina pre- 
emption decree. As the case before, us is 
the converse case of that dealt within the 
ruling cited, and we feel that the question 
-raised is of some difficulty, we direct that 
the case be laid before the Chief Justice 
for béing decided by a larger Bench. 
f Mr. Shiva Prasad Sinha, for thee Appel- 
ants. 

Dr.. K. N. Katju and Mr. M. L.. Chatur- 
vedi, for the Respondents. Ta 
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Judgment of the Full Bench 
King, J.—This reference arises out of 

suit for pre-emption. 

On March 16, 1928, Harakh Chand, de- 
fendant No.1, sold certain shares” in two ` 
villages to defendants Nos. 2 to T. 

Ori September 10, 1928, Musammat Bal- 
kesha Kuar and Kalap Nath Singh institut- 
ed their suit for pre-emption against 
Harakh Chand and his vendees. 
date’ the plaintiffs were co-sharers in the 


villages, while some of the defendënts- 


vendées were mere strangers, 60 the’ plain- 
tiffs had aright of pre-emption. 


During the pendency of the pre-emption i 


suit one Jagannath obtained a decree for 
money against Kalap Nath Singh (plaint- 
‘iff No. 2) and in execution of his decree 
the entire proprietary interests of Kalap 
Nath. Bae in the ‘two villages: were ‘sold 
by auction on “August ‘21, “1929, to the 
defendants-vendees. This sale was con- 
firmed, and possession. was delivered to 
the auction-purchasers on October 20, 1929. 
On October 23, 1929, the judgment- -debtor 
Kalap“ Nath Singh made an application 
to the execution Court praying that the 
pale be set aside upon his depositing in 
Court the sum required under O. XXI, 
T. 89, and he deposited that sum. The 
auction purchasers objected that. the ap- 
plication and deposit under’O. XXI, r. 89, 
' were time-barred, as having been made 
more than 30 days from the “date of sale. 
The applicant ‘claimed the benefit of s. 18 
of the Limitation Act on the ‘ground that 
he had been fraudulently kept in ignor- 
` ance of the auction sale and had only 
become aware of it on October 20, 1929, 
when possession of the properly was déli- 
vered by the amin. his application was 
still pending in the execution Court when 
the learned Bubordinate Judge pronounced 
judgment in the pre-emption suit. He 
held that, by reason’ of the confirmation 
of the auction sale, plaintiff No. 2 had 
ceased to be a co-sharer in the village, 
while the defendants-vendees had become 
co-sharers. Plaintiff No. 1 also lost her 
right of pre-emption as she was . suing 
jointly with plaintiff. No. 2 who had be- 
come a mere stranger. It was admitted 
that an application for setting aside the 
auction sale was pending, 
Court held that it could nol take into 
account the possibility that the auction 
sale might be set aside at some future 
date. The trial Court could only consider 
whether.the plaintiffs have a subsisting 


right of pre-emption up to the date of 
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plaintiffs had no subsisting right of pre- 
emptiom and therefore their suit- must be 
, dismissed. The’ trial Court’s decree dis- 
T the suit, is.dated November 23, 
1929. ‘ 

The plaintiffs, appealed + against this 
decrée and during the’ pendency, of the:. 


‘appeal thë “exécttion Court set aside the 
. auction sale -on- August - 20, ` 1930. 
order has-been upheld by the Subordinate = 


This 


Judge on appeal and~by,.the High Court.- 
in revision. . 

` The question for ‘our consideration is ' 
what is the effect, if any, of~the ‘setting `. 
“aside of the Atuetion’ sale aftér the date of 
‘the decree in the pre-emption suit. 


‘On’ that date the. 


t 


As we considered it necessary, for the - 
purpose of -deciding ‘this ‘appeal, to know. 
the result of Kalap Néth Singh's ‘applic ~ 


“tation for setting aside the auction sale, 
we permitted the appellants to file certi- 
fied copies of the Munsit's order dated 
August 20, 1930 and of the Subordinate.: 
Judge's appellate order, dated March -21, 


Kalap ‘Nath Singh, was unaware of the 
saleand was undoubtedly “kept out of its 
knowledge fraudulently by the auction- 


holder.” He held therefore that under 
s. 18 of the Limitation Act the ‘application 
‘and deposit under O. XXI, r. 89, were 
made, within limitation, and he ordered 
accordingly that the sale be set aside. 

It is argued for the appellants that the 


‘effect .of this order was to set aside the 


auction sale ab anitio, £o that. the plaintiff: 
No. 2 never lost his title and remained a 
co-sharer mug. ron the respondentes, 
on the other hand, is contended that 
when the auction hie was confirmed the 
‘title ‘passed to the auction-purchasers, 
Even though the sale has been set aside 
by asubsequent order of the execution 
Court, that order should not -be interpret- 
ed as -having any retrospective effect so 
that the auction-purchasers did not lose their 
title until August 20,1930. long after the 
date of the decree in thé pre-emption 


. purchasers and their co-adjutor, the decree- - 


suit, and the plaintifis therefore had no . 


subsisting right of pre-emption on that date. 


In my opinion the appellants’ contention - - 
When Kalap Nath Singh's ' 


must prevail. 
property was sold by auction he had-a 
right to get the safe set aside within 30 
days by making an application and de- 
posit under O. XXI, r. 89. If he had 
done so the sale would not have been 
confirmed and no title would have passed, 


1931, The Munsif found that the applicant 3 


1934 


He was fraudulently kept in ignorance of 
the sale and therefore could not make his 
application within 30 days. When He be- 
came aware of the sale he promptly made 
his application. and deposit. It is immate- 
rial whether the decree-holder alone was 
guilty of the fraud or whether the auc- 
tion-purchasers were also accessories to the 
- fraud. It has been finally held in the ex- 
ecution proceedings that by reason of the 
fraud practised upon the judgment-debtor 
he was entitled unders. 18 of the Limita- 
tion Act to makethe application and de- 
posit under O. XXI,r. 89, when he did, 
-and to get the sale set aside under the 
provisions of rr. 89 and 92 (2). This means 
that the auctidn sale, and the order con- 
firming the sale, have been set aside ab 
initio. In other words, no title has passed 
and ihe sale must be treated as absolute- 
-ly -void, as if it had never taken place 
and “as if no order of confirmation had 
ever been passed. The auclion-purchasers 
cannot base any title upon the order of 
confirmation which has obviously been set 
aside along with the sale. To construe 
the order of August 20, 1930, as setting 
aside only the sale, while leaving the order 
of confirmation in force, would’ amount to 
depiiving the:order of all meaning. Iam 
quite unable to hold thatthe order of Au- 
gust 20, 1930, set aside the sale with ef- 
fect from that date only, and not with 
effect from the date of the sale itself. 
if my view is correct;: it follows that on 
‘the date of the decree in the pre-emption 
suit the plaintiffshad a subsisting right of 
pre-emption, as requiréd by s. 19 of the 
Agra Preemption Act. Although plaintiff 
No. 2 had apparently lost his proprietary 
rights and had apparently ceased to bea 
co-sharer, nevertheless in reality he re- 
mained a co-sharer, just asif no auction 
sale had taken place. ` i 
“Dr. Katju, for the respondents, has re- 
lied strongly upon the case of Umrao v. 
Lachman (l), for the proposition thatit is 
not competent to an Appellate Court to 
pay regard to any events which may hap- 
pen’ subsequent to the date of the trial 
Court's: decree. In that case the pre-em- 
ptor’s claim was founded upon a sale deed 
executed in his favour by one Jawahir on 
January 10,1919. -During the pendency of 
the pre-emption suit the sons of Jawahir 
filed a suit for setting aside the sale, and 
that suit was pending when a decree in the 
plaintiff's favour was passed in the pre- 
(1) 79 Ind, Cas, 217; 46A 321; 22.A Ld 234; A 
T-R:1924 All. 448; L RS AGO Oi. -7 Š 
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emption suit. Three months after the pre- 
emption decree Jawahir’s sons succeeded 
in getting the sale of 1919 set aside and 
this decision was affirmed in appeal. The 
result was that the plaintiff lost his right 
of ‘pre-emption by reason of a decree pas- 
sed after the date of the pre-emption dec- 
ree. The question arose whether the Ap- 
pellate Court could set aside the decree for 
pre-emption on the strength of the subsequent 
decree.- Thé learned Judges referred to 
Baldeo Misir v. Ram Lagan Shukul (2) and 
made the following observations : 

“We held in that case, and we holdin 
this case, that it isnot competent to Courts 
in appeal to: pay regard to any events 
which may happen subsequent to the date 
of the first Court’s decree; if on that 


‘later date: the plaintiff has a subsisting 


right to pre-empt, he is entitled to suc- 
ceed and his suit cannot be defeated be- 
cause, by reason of some event which has 
happened: subsequent to the date of the 
first Court's decree; he has lost, the status of 
a co-sharer.” f 

There is ‘nothing in the judgment to 
show whether the decree in favour of 
Jawahir's sons set aside the sale with ef- 
fect from the date of the sale,. or from 
the institution of their suit, or from the 
date of the decree in their suit, or from 
some subsequent date. In a suit of that 
kind it may be that the decree for setting 
aside the sale was made upon the condi 
tion that the plaintiffs should. deposit some 
portion: of the sale consideration which 
was held to be binding upon the family 
on the ground of legal necessity, and that 
the sale should be set aside with effect 
only from the date of such deposit. We 
do not know the terms of the decree, but 
it seems to have been assumed that the 
sale was set aside with effect from:the 
date of the decree or some subsequent 
date. On that assumption the ruling was, 
if I may say so with all respect, obvious- . 
ly correct, The plaintiff's right of pre- 
emption was subsisting at the date of the 
pre-emption decree and could not be af~ 
fected by the loss of his interest occurr- 
ing after the date of his decree. This is, 
clearly laid down in s. 19 of the Pre-em- 
ption Act. But on that assumption: 
the present case is easily distinguishable. 
In the present case the plaintiff No. 2 did’ 
not acquire any fresh title after the date 
of the pre-emption decree, but it was final. 
ly decided after the date that he had ne- 

(2) 77 Ind. Oas. 694; 45 A 709; 21'A LJ 648; A Į 
R i924 All. 82. Gee iii 
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ver lost his title and ihat his right of 
pre-emption was subsisting, although ap- 
parently lost, on that date. The language 
used in Umrao's case (1) is certainly very 
wide and general but I do not think the 
learned Judges meant to lay down a gene- 
ral proposition that when a question of 
title vitally affecting a claim for pre-em- 
tion is sub judice ina suit or appeal bet- 
ween the parties in some other Court on 
the date when the decree is passed in 
the pre-emption suit, then the Appellate 
Court hearing the appeal against the dec- 
ree in the pre-emption suit must invari- 
ably disregard the decision on the ques- 
tion oftitle. In my opinion the subsequent 
decision cannot be disregarded. If tha ef- 
fect of the subsequent decision is that 
the plaintiff had or had not a subsisting 
right of pre-emption on the date of the 
decree in the pre-emption suit then the 
Appellate Court should give effect to it 
by reversing the decree if necessary. In 
the present case the question whether 
plaintiff No. 2 had ceased to be aco-sharer 
was being litigated in execution proceed- 
ings, and not in a regular suit, but I think 
the same principle will apply. If it were 
held that a judicial determination of a 
question of title must be invariably disre- 
garded in an appeal against adecree in a 
pre-emption suit, if the determination is 
made after the date of such decree, then 
I think, it would be necessary to issue 
general instructions to Courts hearing pre- 
emption suits not to pass any decree un- 
til the question of title has been finally 
decided. This would mean great delay in 
the disposal of pre-emption suits as the 
question of title might have to be finally 
decided in appeal to the Privy Council. 
It is undesirable to keep pre-emption suits 
pending so long, and it is unnecessary 
if the Court hearing the appeal from a 
pre-emption decree can give effect to the 
decision of a question which was sub judice 
in some other Court on the date of the 
decree. I think this Court can and should 
give effect to the decision arrived at in 
the execution proceedings which set aside 
the auction sale ab initio and thus estab- 
lished the plaintiffs’ subsisting right of 
pre-emption on the date of the trial Court's 
decree inthe pre-emption suit. 


I would allow the appeal and decree 
the plaintiffs’ claim for pre-emption with 
costs in both Courts. 

Mukerji,J:--I agree, and have nothing 
to add, -` .. 
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Sulaiman, C. J.—I agree, and would likè 
to add only a few words. | 

Section 19 of the Agra Pre-emption Act 
requires that the plaintiff must have a, 
subsisting right of pre-emption at the time. 
of the decree. It means that he must. 
have a continuous and unbroken preferential: 
right over the vendee from the time ofthe 
sale deed till the date when the decree 
comes to be passed. If he hada subsisting 
right atthe time of the decree then the 
mere fact that he lost it afterwards would 
not affect his claim. On the other hand, 
if he did not have a subsisting right on 
the date of the decree and came to acquire 
it subseqtently, it would not help him, 
It follows that one of the crucial 
dates is the date of the decree. Events 
which happen after’ the decree cannot be 
taken into account. 

Where, however, on the date of the 
decree in the pre-emption suit, another 
decree or order exists which makes the 
pre-emptor lose his status as a co-sharer, 
then his claim would fail. But if that decree 
or order were subsequently set aside either 
on appeal, or review or by a separate suit. 
the question, whether he should be deemed 
to have still had a subsisting right on 
the dateof the decree in ihe pre-emption 
suit would depend on the form of the 
decree or the order, as the case may be. 
If the subseqent decree or order is given 
a retrospective effect soas to vacate the 
previous decree or order then it must be 
held that he never lost his right and that. 
he continued to have a subsisting right. 
On the ‘other hand, if the subsequent 
decree or order takes effect from any 
date subsequent to the date of the previous 
decree or order then obviously the pre- | 
emptor had lost his status at least for atime 
and his suit must fail. . 

Where a suit is brought for the cancella- 
tion of a previous transfer on the ground 
that it is voidable, it is possible to conceive 
ofa period during which the option has 
not been exercised, and the deed would not 
be cancelled with effect from any date 
previous to exercise of such option. It is 
also conceivable that the Court may cancel 
the deed with effect from the date ofits 
own decree or in some cases with . 
effect from some future date when a 
condition is imposed for being fulfilled. 
In such a case the subsequent decree 
does not make the transfer void ab initio 
it merely sets aside or cancels it with effect 
from’ a later date. 

Inthe present case when the executiog 


1984. ` 


Court itself extended the time for the 
application under O. XXI, r. 89, on being 
satisfied that ‘fraud had been committed 
and accepled the deposit it set aside its 
own order of ‘confirmation and necessarily 
“Bet aside the sale. Without having set 
aside “the. confirmation order it could not 
have." entertaiaed the application at all. 
It therefore follws that the Court actually 
vacated its previous order, and so the 
subsequent order setting aside the confir- 
mation aud the sale must necessarily have 
a retrospective effect and date back to 
the previous date. Theresult isas if in 
the eye of the law no confirmation order 
had ever been passed and the sale had 
never been confirmed and therefore the 
pre-emptor had never lost his status asa 
co-sharer at all. Itis inconceivable that 
an order setting aside the confirmation of 
a sale insuch circumstances should have 
effect from any subsequent date. When 
we take into account such a subsequent 
order we are not really giving effect to 
any subsequent event that happened 
afler the first Court’s, decree, but we are 
merely receiving evidence to show that 
the right of the plaintiff had in fact never 
been ‘lost and it had been subsisting all 
along, and thdtan order had been obtain- 
ed fraudulently and was in reality not 


binding on the plaintiff and was of 
no effect against him was subsequently 
revoked. . 


With regard-to the case of Baldeo Misir 
v..Ram Lagan Sukul (2), decided by a 
Bench of which I was a member, I would 
only : add that that was & case not governed 
by the Pre-emption Act but was decided on 
the principles of the Common Law of the 
Province.: It was assumed in that case 
that the decree in favour of the sons 
setting aside the sale was effective from 
its own date. When a separate suit is 
brought for setting aside a sale, the decree 
may. not necessarily be given a retrospective 
effect, particularly if the option to avoid 
it was exercised after. some interval of 
time. But where the decree or order is 
vacated by a subsequent decision which 
binds the parties and operates as res judicata 
it is not asifa new event has happened 
subsequently, but only that it is decided 
subsequently that the right had never in 
fact. been lost.. The setting aside of the 
previous order has necessarily a re- 
trospective effect and the position 
is as if the previous order had never 
existed: ~~ fe 

By the Court.—We allow the appeal 
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and decree the plaintiffs’ claim for pre- 
emption with cosis in both Courts on 
condition of payment by the plaintiffs of 
Rs, 15,900 within three months from this 
date. In case of default the suit will stand 
dismissed with costs throughout. 

N. Appeal allowed. . 


_, BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 593 
of 1931 
November 29, 1932 


Mirza, J. 
NARAYAN DAS SUNDERLAL RATHI— 
APPLICANT 


VETSUS 
TEJMAL MOHANLAL AND CTAERS— 
| DEFENDANTS. 

Civil Procedure Code (Act V of 1908), O. XXI 
rr. 15, I6—Assignee of portion of decree—Whether 
entitled to execute the decree. 

A decree for, purposes of execution must 
regarded as whole and indivisible: when if p 
sovght to execute it, it must be executed asa whole 
and not split up into parts. Even in the case of a 


joint decree the joint decree-holder is required 
under the provisions of O. XXI, mn 15 
Civil Procedure Code, to apply for the exe- 
cution of the whole, decree on behalf of 


hiniself and his joint decree-holders The assignee 
of „a part of a decree cannot be regarded as a joint 
decree- holder and he is not entitled to execute the 
decree asa whole or in part. Forster vy, Baker (1) 
Rothschild v. Fisher (2), Ram Chandra Naik Kalia 
Abdul Rakim (5) and Ahmad Shah v Fauidar Khan 
(6)-relied on, Kishore Chand Bhakat v, Gisborne & 
Co, (3) and Muthiah Chettiar v, Govinddoss Krishnadoss 
(7},-diesented from. 


Mr. N. P. Engineer, for the Appli- 
cant, 

Mr. S. R.. Tendolkar, for the Defend- 
dants. 

Judgment—On October 14, 193], a decree 
was made in the above suit in favour of 
the plaintiffs for Rs. 6,590-11-0 with interest 
at six per cent. perannum from October 
14, 1931, till payment and the costs of the 
suit. By a deed of transfer dated February 
29,- 1932, the plaintiffs assigned to the ap- 
plicant their right, titleand interest under 
the decree. in respect of Rs. 6,590-11-0 and 
interest without assigning to the applicant 
the plaintiffs’ further right title and interest 
under the decree in respect of the payment 
of costs when taxed. The applicant has 
now applied under the provisions of 
O. XXI, r. 16 of the ‘Code of Civil Procedure 
calling upon the plaintiffs and the defen- 
dants to show cause, if any they have 
why the decree dated October 14, 1931 in 
favour of the plaintiffs and transferred 
by them tothe applicant should : not be 
executed by the applicant against defend. 


“1120 
ants Nos. 1, 2 and 5. Defendants 
. Nos. 1 and 2 contend :that the decree which 
‘has been assigned cannot be executed 
as.it is only partially assigned. to. the 
` applicant. $ : 
Order XXI, r. 16, provides that where 
a decree is transferred by assignment in 
writing, as here, the transferee may apply 
for execution of the decree to the Court 
which passed it, and the decree may be 
executed in the'same manner and subject 
to the same conditions as if the application 
were made by such decree-holder. There 
is no provision in this rule fora decree 
being partially transferred by assignment. 
Where a decree is passed jointly in favour 
of two or more persons, the rule provides 
that the interest of any decree-holder in 
the decreee may be transferred by assign- 
ment. In the present case there was no 
joint decree in this sense. The decree is 
“in favour jointly of two plaintiffs, plaintiff 
No. 1 beingthe father and plaintiff No. 2 
his minor son, the two being co-parceners 
of a joint and undivided Hindu family 
which trades under the name and style 
of Shaligram and Narayandas: at Bom- 
bay. Plaintiff No. 1,as manager of the 
joint family, has assigned to the applicant 
«the interest of both plaintiffs in the decree 
except as to costsawarded under the decree, 
Order XXI, r. 19, regulates the procedure 
regarding execution of decrees passed joint- 
ly in favour of more persons than one. 
In such cases unless the decree imposes 
a contrary condition one or more of such 
joint décree-holders may apply for the 
execution of the whole decree for the bene- 
fit of all'the joint decree-holders. Such is 
not the: case here. The application here 
‘ig for the execution of the decree restricted 
to the interest transferred by assignment to 
the applicant. 


Counsel have not found: any reported 
ease of our High Court on the point which 
has now, arisen: The practice of the English 
Courtsis governed by O. XLII, r. 23 cl. (a) 
of the Supreme Couri Rules. This rule 
provides inter alia that where change has 
taken place by death or otherwise in the 
parties entitled or liable to execution, the 
party alleging himself to be entitled to 
execution may apply to thé Court or Judge 
for leave to issue execution accordingly, 
Jn applications made on behalf of trans- 
ferees of decrees by assignments the 
English Courtshave held that the transfer 
should. be of the whole decree and not 
merely of a part of it. In Forster v, Baker 
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(1) a judgment-creditor -had assigned part 
of the judgment for valuable considera- 
tion; the assignee applied for leave to issue 
execution. The original Court and the Court 
of Appeal concurred in holding that the 
assignee was not entitled to such leave: 
the original Court onthe ground that there 


‘cannot be absolute assigment within s. 25, 


sub-s. (6) of the Judiceture Act, 1873, of a 
definite part of an existing debt or. other 


‘legal chose in action; and the Court. of 
-Appeal on the ground that as the original 


judgment-creditor could only issue a single 
execution upon his judgment and could 


‘not split up the judgment debt andissue 


separate executions upon the different parties 


‘he could not give toan assignee of a part 


of the judgment-debt a right which he did 
not himself possess. Vaughan Williams, 
L. J., in delivering the “judgment of the 
Appeal Court observed (p. 641*):— 

“A judgment creditor could not before the coming 
into operation of the Judicature Act, 1873, ' have 
issued a series of small executions upon his judgment 
making in the whole the total amount of the judgment 
debt; he had only one j;judgment and 
upon that judgment he could issue only one 
execution; he has only ‘the same right now. And 
if a judgment creditor assigned part of his judgment- 
debt, he could not then, and cannot now, give to his 
assignee any better right than hehad himself. ‘lhe 
result istherefore that the assignee of part ofa 
judgment debt is not in a position toissue execution 
upon it which is what the plaintiff in the issue wishes 
to do in the present case.” ` 

This case was followed by the Court of 
Appeal in Rothschild v. Fisher (2). See the 
observations of Lord Sterndale, M. R., at 
p. 255f of his judgment and of Scrutton L. 
J. atp. 2557. 

A similar point came up for decision 
before the Calcutta High Court in Kishore 
Chand Bhakatv, Gisborne & Co. (3) in con- 
struing the corresponding.s. 232. of the 
Uode „of Civil Procedure, 1882. The 
Division Bench there held that there was 
no legislative prohibition to the transfer 
of a portion of a decree; and that provid- 
ed the whole decree was executed and 
the rights of all parties interested were 
cared for, there was no objection to. the 
transferee being allowed to carry on the 
execution proceedings. They dissented from 
an earlier decision in Seetaput Roy v. Syud 
Alt Hossein (4). The attention of the 


(1) (1910)2 K B 636; (9L J K B 6€4;102L T 
522; 26 T LR 421, 
a (1920) 2 K B 243; 89 LJ KB 5291; 123 L.T 


(3) 17 C 341. 
(4) 24 W RIL 
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learned J udges does not appear to have 
been called to the English practice and 
the only case which was cited before.them 
was that of Seetaput Roy v. Syud Ali Hossein 
(4). With great respect I am unable to 
agree with this decision. 

‘The same point came up next before the 
Allahabad High Court in Ram Chandra 
Naik Kalia v. Abdul Hakim (5), The head- 
note there, is: — 

“Held, that a decree for payment of a sum of money 
and forcosts of thesuit is one and indivisible and 
the decree-holder cannot transfer the decree so far 


merely a3 itmay ba adecres for costs, retaining the 
right toe xecute the decree for the main sum awarded.” 


Mr. Hngineer on behalf of the applicant 
has questioned the accuracy of the head-note 
and has called my attention to the judg- 
ment. From the judgment it appears that 
the lower Court had refused leave to the 
transferee of a part ofa decree to execute 
the same inter alia on the: ground that 


the transferee was not entitled in law to 


apply as a transferee of a. part or the 
decree for execution of that portion only. Mr. 
Engineer has relied upon the following 
remarks appearing in the judgment 
at p. 206* :— 

-“As iregards the second jpoint, assuming that 
there is nothing in law to prevent the transfer of 
a- portion of the decree, and assuming that the 
transferee can apply for the execution of the whole 
decree, in the present case the transferee is not 
entitled to apply for. execution of a part of the 
decree, as the original decree-holder herself could 
not have done s3 ‘The decree appears to us to bs 


: one and indivisible, for recovery of the dower plus 


the-costs incurred in the suit.” À 
I-am unable to agree with Mr. Engineer 
thát the head-note in this case does not 
correctly represent the judgment of the 
Divisional Bench. This case was followed 
by the’ Lahore High Court in the case of 
Ahmad Shah v. Faujdar Khan (6). 

_The‘ Madras High Court has taken a 


. view on this subject somewhat similar 


to that of the Calcutta High Court. In 
Muthia Chettiar v. Govinddoss Krishnadoss 
(7), the Madras High Court has held that 
under s. 146 of the. Code of Civil Pro- 
cedure it would be permissible to recognise 
the validity of the transfer. of a part of 
the decree and allow execution thereof 
by the transferee, and that O. XXI, r. 16, is 
no bar to the application of that section. They 
‘held that such -transferee is . like a joint 
decreé-holder and can, under O. XXI, r. 19, 
protect his rights either .by executing 

(5) 19 Ind. Oas. 304; 35 A 204; ILAL J 249. 

(6; 2 Lah. Ld 1. s box 
_ (7) 69 Ind, Cas 337; 44 M919; 4L ML J 316; 14 L 
W 287; (1921) M WN 649, 

*Page of 35 A.—| Hd]. 
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the decree himself: or by joining or by 
intervening in the execution by his trans- 
ferors. Wallis, C. J., in construing s.-146 
of the Civil Procedure. Code, observes 
at p., 923% :— . KEN . Se 
_ “The section should, I think, have a beneficial 
interpretation, and be read as supplementing the 
rales, and, as a part transferee-is a person claiming 
under a decree-holder, I think it sufficiently authorises 
applications in execution by such a part transferee, 
Further, s. 232 of the old Uode, which was held to 
authorise such an “application, is -reproduced in 
O.XXI, r.16 and the fact ‘that the case of the 
interest of any decree-holder being transferred is 
now expressly provided for in the rule does not, 
in my opinion, show that part transfers are not 
covered by the rule, and still less that the rule 
prohibits an application by a part transferee of 
the decree so as to make s. 146 inapplicable,” . 
Spencer, J., at p. 927* of his judgment | 
observes :-— A f 

“I can see no objection to the assignee cf a 
portion of a decree being allowed to come in and 
execute it on behalf of himself and his co-decree- 
holder under O. XXI, r. 16 of the Code of Qivil Pro- 
cedure, provided that the Qourt imposes under r. 15 
such terms for the conduct of the execution pro- 
ceedings as may be necessary for the protection of 
the interests of others, such as a° direction- for 
payment into Court of sums realised under the 
decree”, . A ‘ ae 
Kumaraswami Sastri, J., at p. 9324 of his 
judgment observes:— _ , 

“Section. 146 of the Code is very general and 
provides that where proceedings may be taken or 
applications made by or against any -persoa, then 
the proceedings may be taken or the application 
may be made by or against any person claiming 
under him. Order XXL, r. 15, provides for applica- 
tions for execution by one or more joint decreé- 
holders in a -case where a decree has been passed 
‘jointly in favour of one or more persons, kule 16 
provides for the interest of any. decree-holder. i 
the ` 
Oourt to execute the decree on the application of the 
transferee in the same manner and subject to the same 
‘conditions as if the application. was made by such 
decree-holder. 

“if assignment of part of a decree is valid, Ido 
not see why the assignee should not apply to be 
allowed to execute the -decree jointly -with - the 
decree-holder interested in the remainder on the 
analogy of a joint decree-holder applying for 
execution under r. 15. The words of s. 146, which 


‘are very general, do not prohibit this and so long 
“ag there-is nothing in O. XXI, rr. :15`and 16, cutting 


-down- the right, s. 151 will empower the Court..to 


grant relief by applying principles analogous to 


rr, 15 and 16 and give him relief, even assuming 
that the rules ‘would not in terms apply. Where 


‘rights are conferred by the sections.of the Code 


and no provision.is made fora particular set of 
facta, L think Courts ought to apply the provisions 
of the’ rules which are nearest in point, with such 
modifications as may be necessary, and not refuse 
relief on the ground that the legislature has not 
made provision for a particular case, though within 


-the generality of a section ofthe Uode. ‘he object 


of s, 151 is to give such power to Courts ana to 
prevent a failure of justice, In cases of transfér 


Poems 


et arranges 
*Pages of 44 M.— Ld}, 


öf part vf a detrea pending execution, I 
think the proper course is toallow the transferee 
to be brought on record in execution proceedings 
and to treat further proceedings as if it was a 
joint petition by the transferor and transferee.” 


With great respect I am unable to 
agree with the decision in Muthiah Chettiar 
v. Govinddoss Krishnadoss (7). In my 
judgment s. 146 of the Civil Procedure 
Code can have no application here. ‘There 
dan be no question that the transferee of 
the decree has the same rights as the 
decree-holder himself. The reason why 
the transferee cannot be permitted to 
execute a part of the decree only is this, 
that the decree-holder himself would not 
be so permitted. A decree for purposes of 
execution must be regarded as a whole 
and indivisible; when it is sought to 
execute it, it must be executed as a whole 
and not split up into parts, Even in the 
case of a joint decree the joint decree- 
holder is required under the provisions of 
O. XXI, r. 15 to apply for the execution 
of the whole decree on behalf of himself 
and his joint decree-holders. A part 
assignee, in my judgment, cannot be 
regarded as a joint decree-holder. 

Mr. Engineer sought. to draw a distinc- 
tion between the transfer of a decree 
and an application by the transferee for 
leave to execute the decree. He urged 
that the present application is not for 
leave to execute the decree, but is one 
for the assignee being brought on the 
record in substitution of the transferor. 
This argument, in my judgment, is not 
correct. After the decree is made the 
suit is at an end, and no transferee by 
assignment of the decree is entitled to be 
brought on the record of the suit in sub- 
stitution of the decree-holder. He can 
proceed in execution only under O. XXI, 
r. 16. The present application is clearly 
one in execution, It is taken out in Form 
No. 23 appended to the High Court Rules 
see p. 246). The corresponding form in 
the Code of Civil Procedure is Form 
No. 7 in Appendix E. The latter form 
also provides that cause is to be shown 
by the judgment-debtor why execution 
should not be granted to the transferee by 
assignment of the decree. 

In my judgment the applicant is not 
entitled -to execute the decree as the 
transferee by assignment of a part of the 


decrees herein. The notice must be dis 
charged with cosis. Counsel certified. 
N. Notice discharged. - 
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NAGPUR JUDICIAL COMMISSIONER’S - 
COURT 
Criminal Revision Application No. 61-B 

of 19453 . 

September 7, 1933. 

Fouiocs, A. J: O. 

MOHAN BANJARI anp OTHERS — 
ACCUSED —APPLICANTS 


j versus v 
EMPEROR—Non-APPLIOANT 
Evidence Act (I of 1872), s. 154—Diseretion of Court 
under, to allow witness to be cross-examined by party - 
calling him—Declaration of witness as hostile— 
Whether necessary — Criminal Procedure Code (dct V 
of 1898), s. 16’—Prosecution, if entitled ‘to ast: 
prosecution witness what statement he made to 

Police. : 

. Under s 154 of the Evidence Act the Court may, 

in its discretion, permit the person who calls a’ 
witness to put any questions to him which might- 
be put in cross examination by the adverse party. 

The section does not lay down thata w.tness must 

be declared hostile before he can be cross examined 

and it leaves the matter entirely in the discretion 

of the Court. Is is impossible to expect direct 
evidence that a witness has been won over, bub, 

where he makes a statement in favour of the 

accused directly contrary to a previous statement 

against the accused, it may be reasonably inferred 

that he has been won over, and it is desirable 

that his veracity should be tested by cross-exami- 

nation, The right to permit cross-examination is | 
one for the discretion of the Court and it cannot 

be said that the Court has no discretion to 

allow cross-examination except in those cases where 

the witness is simple enough to display an ob- 

viously hostile attitude. Nga Nyein v. Emperor (1),. 

Parmeshwar Deyal v. Emperor (2) and Emperor vy,’ 
Satyendra Kumar (3), referredto. Bahadur singh v. 

Emperor (4), not followed, : 

The meaning of s, 162 cf the Codeof Criminal 
Procedure is clear at least in this respect- that no 
oral statement made by a witness to the Police in 
the couiss of an investigation under Chapter X1V; 
and no record of such statement shall be used 
for any ‘purpose at any iajuiry or trial in respect 
of the offence under investigation except as proe 
vided in that section. ‘fhe prosecution therefore is 
not entitled to ask a prosecution witness what 
statement he made to the Folica or whether he 
madea certain statement tothe Police. There is 
nothing ia s. 162 to prevent the question being put 
whether the witress made any statement to the 
Police or whether he was questioned by the Police. 
Thimappa v. Thimmappa (5;, ‘Bahadur Singh w 
Emperor (1), Emperor v. Maung Tha Din (6) and 
limperory, Aseruddin (7), relied on an ; 

Cr. R. against an order of the Additional 
Sessions Judge, Akola, dated June 13, 1933, 
confirming that of the Magistrate, First 
Class, Akola, dated March 1, 1933. 

Messrs. M. R. Bobde and K., V. Tambe, 
for the Applicants. 4 

Mr. V, Bose, Standing Counsel, for 
Crown, 

Order.—Moban has been convicted 
under ss. 147 and 326, Indian Penal Oode, 
and sentencedto one year’s rigorous im- 


prisonment anda fine of Rs. 100 for the’ 


the 


1934: 


offence under s. 1471. Kaniram has been 
convicted under s, 147, Indian Penal Code, 
and sentenced to nine months’ rigorous 
imprisonment and a fine of Rs. 100. Charan- 
das, Dhansingh and Kekha have been con- 
victed under s. 147 and sentenced to 
rigorous imprisonment for six months and a 
fine of Rs. 50 each. They now apply for 
revision. Four other persons were jointly 
tried with them; of these Devi was discharg- 
edby thetrial Court, and Bala, Hari and 
Rupsingh were acquitted on appeal. 

Bhausingh (P. W. No.8) was assaulted at 
about 5 P. m. on April 30,1952, as he was 
returning home to his village of Palodi. He 
wasseverely beaten andhalf his nose was 
cut off. Hemade report at a Asegaon 
Station House, 12 miles away, at 9 a. M.on 
the following morning, in which he stated 
that Mohan, Devi, Kekha, Surya, Dhan- 
singh, Charan, Kaniram, Rupsingh and 
Bhikya had committed the assault. He 
was examined by the Assistant Medical 
Officer at the Mangrulpir hospital, 
P. W. No. 10, on the same day and the 
evidence of this witness shows that Bhau- 
singh had received 14 lathi blows and two 
incised wounds. The two incised wounds 
were thesevering of the nose and a cut on 
the right little tinger, apparently received 
in trying to save his nose. 

It is not denied that Bhausingh was as- 
saulted as stated above or that the five ap- 
plicants were on bad terms with him. Itis 
also admitted that Bhausingh’s wife was 
suspected of a liaison with a Muham- 
madan forest guard, and it has been sug- 
gested that Bhausingh was beaten by Mu- 
hammadans in order to deter him from inter- 
fering with the forest guard, and that as he 
was assaulted by persons whom he did not 
know, he decided totake the opportunity to 
implicate the five applicants with whom 
he had quarrelled, It seems tome in 
the highest degree unlikely that, if he had 
been so severely beaten by Muhamma- 
dans, he would have immediately implicat- 
ed theapplicants rather than the persons 
who assaulted him, as, even if he and his 
companions did not know any of the as- 
sailants; there would be a fair chance that 
they would be able to identify some of 
them. 

At the time of the assault Bhausingh was 
returning home with Dhansingh, Kasnia, 
Bhotia, and Bania, P. W. Nos. 3, 5, 6 and 7, 
after attending an excise case against 
Kasnia,; Bhotia and Bania in which he 
and Dhansingh had stood sureties for them, 
All these witnesses deposed to the assault 
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but they all stated that they were unable 
to recognise the assailants. Dhansingh 
stated that he did not recognise the ac- 
cused amongst the assailants, but he after- 
wards stated that at an identification, 


parade he picked out all the accused. 
‘This witness's evidence was, therefore 
rightly discarded. Kasnia, Bhotia and 


Bania were all cross-examined as hostile 
witnesses and the stalemenis that they had 
made to the Police were usedio discredit 
them. Itis contended that this procedure 
was illegal and that the accused were pre- 
judiced by it. 

Under s. 154 of the Evidence Act the 
Court may inits discretion permit the per- 
son who callsa witness to put any ques- 
tions to him which might be put in cross- 
examination by the adverse party. The 
section does not lay down that a witness 
must bedeclared hostile before he can be 
cross-examined and if leaves the matter 
entirely in the discretion of the Court, In 
Nga Nyein v. Emperor (1), Otter, J., stated 
thatthe mere fact thata witness in the 
Sessions Court made a statement differing 
from his previous statement before the Com- 
mitting Magistrate did not, of itself, justify 
the employment of the power given by 
s. 154, but he remarked that the power 
given by that section wasa discretionary 
one and would not be reviewed by the Ap- 
pellate Court, provided there was some 
material on which suchdiscretion could be 
exercised. In Parmeshwar Dayal, v. Empe- 
ror (2), it was held thatthe tact that the 
witnesses called by the prosecution did nót 
support the prosecution story and that one 
witness was a toutand another witness a 
man of strawwas not a reason for declar- 
ing the witnesses hostile, and the prosecu- 
tion was not entitled to declare them 
hostile unless there was something in their 
depositions which-conflicted with the earlier 
statements. made by them which would 
afford ground for thinking that they had 
been gained over by the defence. In 
Emperor v. Satyendra Kumar (3) it was — 
held that the factthat the witness was .a 
cousin of the accused and his statement 
in the Court differed from the statement 
recorded by the Police wasnot a sufficient 
reason to allow the prosecution to cross-ex- 
amine him. It appears to me that only 


(1) 142 Ind. Cas, 87; 11 R4;AIR 1933 Rang. 57; 
34 Cr. L J 286. 

(2) 94 Ind. Cas, 705; A IR 1926 Pat. 316; (1926) 
Pat, 139; 27 Or. L J 657;7 P L T567. 
(8) Th Ind. Cas, 657; A TR 1933 Oal, 463; 87 OL 
J 173; 24 Ore Ld 193, 
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the last of these decisions helps the ap- 
plicants and thatthe other two are in favour 
ofthe prosecution. I am not prepared to 
go so far as the Calcutta High Court has 
gone in Emperor v. Satyendra Kumar (3). 
ít is impossible to expect direct evidence 
thata witness has been won over, but 
where he makes a statement in favour of 
the accused directly contrary toa previous 
statement against the accused, it may be 
reasonably inferred that he has been won 
over, and itis desirable that his veracity 
‘should be tested by cross-examination. The 
right to permit cross-examination is one for 
the discretion of the Court, and I do not 
think that the Court has no discretion to 
allow cross-examination except in those 
cases where the witnessis simple enough 
to display an obviously hostile attitude. 
Iam, therefore, not prepared to say that 
in thiscasethe discretion was wrongly 
exercised, 

The meaning of s.162 of the Code of 
Criminal Procedure seems to me to be 
clear at least inthis respect that no oral 
statement made by a witness to the Police 
in the course of an investigation under 
Chap. XIV and no record of such state- 
ment shall be used for any purpose at any 
inquiry ortrialin respect of the offence 
under investigation except as provided in 
that section, as explained in Bahadur 
Singh v. Emperor (4). I respectfully agree 
withthe decision tc this effect in Thim- 
mappa v. Thimmappa (5) following Em- 
peror v, Maung Tha Din (6). The prosecu- 
tion, therefore, is not entitled to ask a prose- 
cution witness what statement he made to 
the Police or whether he made a certain 
statement to the Police. I see, however, 
nothing in s. 162 to prevent the question 
being put whether the witness made any 
statement to the Police or whether he was 
questioned by the Police; See Hmperor v. 
Aseruddin (1). 

Kasnia (P. W. No. 5) stated that he did 
not recognise the assailants but he has not 
stated that he was then acquainted with the 
accused. Bhotia (P. W. No.5) stated the 
same. Both these witnesses were asked 
whether they had been questioned by the 
Police and they both denied that they had 


(4) 95 Ind, Cas. 467; A I R 1926 Lah. 367; 27 Cr, 
LJ tog: 7 L 264. 


(5) t12 Ind. Cas. 632; 51 M 967; 28 L W314; 55 ` 
MLJ351; A lR 1928 Mad 1028; 29 Or, LJ 1098 - 


FRB. : 
l (6) 6 Ind, Cas, 145,A I R 1926 Rang, 116; 27 Cr 
LJ 8314 R72. | 

(7) 100 Ind. Oas. 353; À I R 1927 Cal. £87; ¢8 Or, L 
J 273; 53 O 980, i 
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been questioned. It is hardly possible that 
the Police would rely on these witnesses 
without having first recorded their state- 
ments, and I agree with the lower Courts 
that no reliance can be placed on these 
witnesses. The fact that their statements 
recorded in the Police diary were sukse- 
quently puttothem improperly has not 
made any difference. Bania (P.W. No.7) 
stated definitely that none of the accused was 
present at the assault. He was not asked 
in cross-examination whether he had made 
a statement tothe Police but he was asked 
wrongly, whether he had made a particular 
statement, and this he denied. 

Bhausingh was obviously severely beaten 
and must have been in no condition to re- 
cognise who his assailants were after the 
first few blows. He admitted in cross- 
examination that he had no personal know- 
ledge whether some of the persons mention- 
ed inthe First Information Report had 
assaulted him, and he clearly included some 
names on information given to him ny his 
companions. The decision of the case 
turns on how far bhansingh’s evidence can 
be trusted. The lower Courts have held 
that so far as the five applicants are con- 
cerned, who were previously well known to 
Bhausingh and who took a prominent part 
in the assault, his evidence is trust- 
worthy, and the evidence of Bania is not. 
That is a reasonable finding of fact with 
which I decline to interfere in revision. 
Similarly the findings of the lower Courts 
that the evidence given to prove the 
alibis of the various applicants is unworthy 
of credit, must also be accepted. The 


‘applicants, particularly Mohan, have not 


been severely punished. The application 
for revision is, therefore, dismissed. The 
five applicants will, therefore, surrender 
to their bail and serve their genten- 
ces. $ 
N. Application dismissed. 


CALCUTTA HIGH COURT 
Criminal Appeal No. 923 


and 
Or minal Revision Petition No. 480 of 1933 
June 15, 1933 f 
CosTELLO AnD M. C. Guosz, Jd. 
Haji KHODA. BUX AND OTHERS— . 
APPELLANTS : 
VErSUs , 
TEEMPHROR—Obposire Party 
Criminal Procedure Code (Act V of 1898), ss. 297, 
4238 (2), 489 (2) (6p—Appeal against conviction— 
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Court considering that sentence should be enhanced 
~~ Fresh notice to accused, if necessary—Right of 
accused in challenging conviction—Hxtent of-—Jury 
trial—Summing up to jury—Evidence affecting ail 
accused or none atall— Omission of Judge to divide 
up evidence against each accused—Whether constitu- 
tes misdirection. ra . 

Where the accused persons have appealed to 
the High’ Court and they are before the Court, it 
is open to the Court to give to the accused persons 
the opportunity referred to in sub-3. (2), 8 4 9, 
Criminal, Procedure Code, ‘of being heard upon’ the 
question whether the sentence ought to be enhanced or 
not by calling upon the accused in the person of their 
Advocate to show cause there and -then why their 
sentenc:s should not be enhanced. In such circum- 
stances it is not incunibent onthe Court to issue 
a notice to them to bring them before the Court. 
Jf a question of enhancement of sentence is before 
the Court, then the convicted person has only the 
aame rights as regards challenging the actual con- 
viction as he would havé hadif he had come be- 
fore the Oourt by way of aregular appeal preferred 
by himself or by proceedings in revision instituted 
by himself. Consequently where a sentence has 
been passed aftera verdict of guilty in a trial by 
jury the arguments. on ‘behalf of the convicted 
person before the Appellate-Court must be limited 
to the mattérs referred to in sub-s. (2), s. -423, 
Emperor v. Jorabhai Kisanbhai (2), explained. 
Mether Ali v. Queen-Emopress (1) and Emperor v. 
Chinto, (3), referred to. [p. 1131, col: 1.] 

Sub-section (6) of `s, 439 gives the accused person 
no more right than that when he is asked to 
show cause why the sentence should not be en- 
hanced he might also show cause against his con- 
viction and this section does not operateso as to 
reduce the effact of s. 423, cl. (2). The Counsel for 
the accused is not entitled to go behind the verdict 
of the jury and argue onthe evidence Superintendent 
and Remembrancer of Legal Affairs, Bengal v. 
Jnanendra Nath Ghose (4),referred to |p. 1132, col, 2 ] 

Ordinarily, in summing up to the jury, the 
Judge should divide up the evidence as it affects 
each of the accused persons. But where due to 
the circumstances in which the attack on the 
deceased took place, the evidence was such that 
it affected all the accused persons equally or not 
at all, the omission of the Judge, in summing up, to 
divide up the evidence as against each accused 
does not constitute misdirection as no injustice 
could thereby have been caused to any of the 
accused. |p. 1120, col. 1] , 

Messrs. A.K. Fazlul Huq, Dinesh Chandra 
Roy and Rashidul Hasan, for the Appellants. 

Mr. Nirmal Kumar Sen, for the Orown. 

Costello, J. - This is an appeal by five 
persons. Khoda Bux Haji (otherwise known 
as Khudu Haji), Sifat, Bocha, Saban and 
Khosal. All these five appellants were 
tried before the Additional Sessions Judge 
of the first Court, Mymensingh, sitting.with 
a jury, for offences under s. 147 and 
s. 302 readgwith s. 34 ands. 302 read with 

s. 149, Indian Penal Code. The jury 
` acquitted the accuscd of the more serious 
charges, but unanimously convicted them 
under s. 325-149 and s.147.-- The learned 
Additional Sessions Judge sentenced all 
the five accused under s. 325-149 to two 
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in addition each of the four accused Sifat, 
Bocha, Saban and Khosal to paya ‘ine 
of Rs. 50 and in default of payment of 
that fine to undergo an additional term of 
rigorous imprisonment for a period of 
three months. Khoda Bux ‘Haji was sen- 
tenced in addition to the term of 
rigorcus imprisonment. to pay a fine of 
Rs. 20) and in default to suffer rigorous 
imprisonment for a further period of six 
months. The learned Judge in passing 
sentence observed that this sentence’ on 
‘all the accused especially on Khudu Haji 
Should have been “stiffer,” but he took 
into consideration the period they had 
been in prison already and in the case of 
Khudu Haji his age had also been con- 
sidered. No separate punishment was award. 
ed under s. 147. : 

When this appeal was originally opened 
before us by Mr. Dinesh Chandra. Roy 
who appears on behalf of all the accused, 
we took the view that the facts and cir- 
cumstances of the case were such that. if 
we came to the conclusion that the con- 
viction ought to be upheld, then the sen- 
tences passed on all the five accused were 
manifestly inadequate. We accordingly 
therefore took the precaution of directing 


that a Rule should issue calling upon all 


the accused to show cause why the sen- 
tences passed upon, them should not be 
enhanced. Pending the service of that 
Rule the further hearing of the appeal 
stood over until to-day. Mr. Roy in arguing 
the appeal, on behalf of all the convicted 
persons has directed certain criticisms 
against the summing up of the learned 
Judge. In order to estimate the value of 
these criticisms ‘it is necessary that I 
should outline the case put forward by the 
prcesecution, 

Tt appears that the convicted man Khoda 
Bux Haji (who seemed to be nicknamed 
Khudh) is a talukdar of some substance. 
He is the owner of certain Char lands. 
Khudu Bux Haji, after the recent death 
of his brother Mir Bux Haji, had been 
making efforts to oust the widow of Mir 
Bux from her rights and was trying to 
get possession of ‘all the properties left 


"by Mir Bux. Ib was stated on behalf of 


the- prosecution that a third brother Parbat 
had been championing the cause of the 
widow whose name is Basiran, and in his 
‘efforts on her ‘behalf Parbat had had the 
assistance of a. man Shikari Dewania, who 
‘was his uncle-in-law. Shikari Dewania 
seercs to have. been a man of some position 


‘and half years’ rigorous imprisonment and ~in his village. Shikari Dewania lived at.a 
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place. called Amkhour Char, whereas the 
widow Basiran and her brother-in-law 
Khuda lived at Dakatear Char which 
lies on the other side of a branch of the 
main stream of the river Jumna. On 
-August 31, 1931, Parbat and a man 
named Aasan Haji came to the house of 
Shikari Dewania. Parbat asked the 
latter to accompany them to the house 
of Basiran in order that certain cases 


which were pending between her and 
her brother-in-law Khudu might be 
compromised. In response to that in- 


‘vitation Shikari Dewania set out with 
Parbat and Aasan in a boat to cross the 
river Jumna. After they had proceeded 
about half way across the river another 
-boat ran alongside them and obstructed 
their progress. 

Then one of the present convicted persons 
Sifat, who was inthe second boat forcibly 
dragged Shikari Dewania into that boat. 
Parbat and Aasan Haji in fear made 
away in their own boat and left Shikari 
40 his fate. Later on in the evening of 
that day, two men, Iman and Jalal who 
were fishing inthe river near by, heard a 
groaning and on proceeding to investigate, 
they found Shikari lying near the bank 
mortally injured. ‘According to the testi- 
‘mony given by Jalal, Shikari there and 
then gave an account of what had befal- 
len him and asked to be removed to his 
own house. It appears that these two 
men were not able to carry the injured 
man by their unaided efforts ; so they went 
hack to the village to inform some of the 
relations of Shikari including some men 
named Kasim, Nasar, Danesh and others. 
These men proceeded to the spot where 
the injured man was lying, and then 
they learnt from Shikari that after Sifat 
had dragged him from the one boat to 
the other, he had been beaten mercilessly 
by a number of men including Sifat, 
.Khudu, Haji and four or five others 
Saban, Osman, Bocha, Khosal and Chand- 
ulla. Shikari was then taken back to his 

. own house and a number of neighbours 
gathered there. Parbat and Aasan Haji 
were called in and they were said to have 
corroborated all that Shikari had said by 
narrating what he had told them when 
-they first found him. [His Lordship re- 
ferred to the dying declaration of the 
injured who died in the hospital and 
continved.] Upon these facts the five 
persons named by Shikari were put upon 
their trial om the several charges I have 
: ~enumerated. It is.right I think that I 
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should adda word or two with regard to 
the evidence given at the trial hy Dr. 8. 
R. Das Gupta, the Assistant Surgeon at 
Jamalpur, who carried sub a post mortem 
examination on the body of: Shikari at 
about 5 Pr. m. on the day he died. That 
examination shows that there were many, 
and very extensive bruises all over the 
body of the deceased man. The Medical 
Officer testified that he had found that the 
whole of the left side of the chest from 
the collar bone down to the abdomen.at 
the level of the umbilicus was filled with 
extravasated bright red blood. The muscles 
also were lacerated. The ribs of the left 
side from the fifth to the tenth were all 
broken. The left lung was punctured in 
two places and at least one rib on the 
tight side was fractured. Extravasation 
of blood was found beneath all the ecchy- 
mosis and bruises. Several of the teeth 
were broken. Both (cheeks contained 
extravasated blood. The left pleura was 
injured and also the left lung. He gave as 
his opinion that death was due to shock 
and hemorrhage caused as a result of the 
injuries on the chest. lt is evident from 
the details contained in the post mortem 
report that this unfortunate man was to 
all intents and purposes battered to death. 
The jury however seem to have taken a 
somewhat perversely lenient and apparently 
unwarrantable view of the conduct of the 
accused persons and convicted them only 
of the less heinous offences. The appel- 
lants were in fact, surprising as it may 
seem, only convicted of voluntarily caus- 
ing grievous hurt to the deceased man, 
It seems to us however that in the circum- 
stances of this case, upon the assumption 
that the accused were guilty at all, they 
ought to have been convicted of the more 
serious charges laid against them and that 
being so, they should at least have been 
given the heaviest sentence allowable by 
the section under which they were actually 
convicted and therefore the maximum 
penalty should have been imposed. 

The criticisms made by Mr.’ Roy on 
behalf of these convicted persons as regards 
the charge of the learned Additional Ses- 
sions Judge had reference mainly to two 
matters. The evidence in support of the 
case for the prosecution, it is clear, con- 
sisted almost entirely of statements made 
by the deceased man himeelf, and as the 
learned Judge himself puts it, “there was 
only one kind of evidence in this case.” 
The iearned Judge rightly pointed out to 
the jury in the course of his summing up 
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to them that these statements were said 
to have been made on three occasions, that 
isto say, (1) at the time when the in- 
jured man was discovered by Iman and 
Jalal, (2) later on ihe same evening when 
his relatives and neighbours gathered 
round him after he had been removed to 
his own house -and (8) about noon on 
September, when the formal dying decla- 
ration was made before a duly authorized 
Magistrate. Mr. Dinesh Chandra Roy has 
argued that the learned Judge did not 
adequately direct the jury as to 
validity and effect of declarations made 
by deceased persons under the provisions 
of s. 32, Evidence Act, particularly having 
regard tothe terms of s. 158 of that Act, 
which says : 

“Whenever any statement, relevant under s. 32 
ors. 33, is proved, all matters may be proved either 
inorder to contradict or to corroborate it, or in 
order to impeach or confirm the credit of the 
-person by whom it was made which might have 
been provedif that person had been called as a 


witness and haddenied upon cross-examination the 
truth of the matter suggested.” 

Mr. Roy invited us to take the view that 
the learned Judge did not sufficiently 
emphasise that aspect of the matter or 
“call the attention of the jury to the fact 
that it was open to the prosecution, had 
-they been able to do so, to have given 
more evidence than what they in fact did, 
by way of corroboration of the statement 
made by the deceased man. As regards 
that matter, however, a scrutiny of the 
charge to the jury discloses that the 
learned Judgein actual fact did discuss 
‘and at considerable length, the question of 
the several statements made by the deceas- 
‘ed and in particular, the declaration record- 
ed by Magistrate. The learned Judge as 
-to that made this observation : 
~ “As I have already said that if the declaration is 
fully believed, it is sufficient to warrant a convic- 
tion without any corroborative evidence, althougha 
piece of corroborative evidence would strengthen 
the probability of its being true. In the present 
case such corroboration is lacking. From the 
circumstances of the prosecution s‘ory it might be 
supposed that some amount of corroboration would 
be received from the testimony of Parbat and Aasan 
Haji who are alleged to have been going in the 
same boat with Shikari when the latter was dragged 
away by Sifat, Khudu Hajiand others, But both 
Parbat and Aasan Haji deny it.” 

In my opinion inthat passage as well as 
by other observations to a like effect made 
by the learned Judge, he did fully 
and satisfactorily point outto the jury that 
the case for the prosecution. depended on 
the declaration made by the dying man 
and that it would have been open to the 
„prosecution to have sought to fortify that 
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evidence if they had been in a position so 
to do. There is, therefore, in my opinion 
no substance in the criticism made by Mr. 
Roy upon that point. The quotation of the 
comments made bythe learned Additional 
Sessions Judge concerning the evidence of 
Parbat and Aasan Haji leads meto the 
second point put forward by Mr. Roy. It 
appears thatthe two witnesses just men- 
tioned did not support the prosecution case 
as regards the events leading upto the 
death of Shikari, for in effect they stated 
in their evidence that it was not the fact 
that they were instrumental in Shikari's 
going withthem in the boat. Their story 
was that they were actually waiting to 
cross the river when Shikari came up and 
ferried them across and that then they 
went off and so knew nothing of what 
happened to Shikari subsequently. The 
learned Judge inthe exercise of his dis- 
cretion allowed those two men to be treat- 
ed as hostile witnesses and they were 
accordingly subjected to a cross-examina- 
tion by the prosecution. Mr. Roy has com- 
plained that the learned Judge did not 
sufficiently indicate to the jury the manner 
in which they ought to weigh and consider 
the evidence of the witnesses who had been 
treated as hostile. But again upon a close 
examination of the summing -up, one comes 
definitely tothe conclusion that the learned 
Judge did sufficiently and properly deal 
with this question. His direction to the 
jury is as follows : 

“These witnesses were declared hostile and 
permitted to be cross-examined by the prosecution, 
but from this fact alone it would be wrong to 
think that they were telling a. lie. They are 
alleged to have made some admissions before the 
other witnesses on the might of August 31, 1931, 
which they deny here These admissions are not 
substantial evidence, bùt between these alleged 
admissions and the present denial of Parbat and 
Aasan Haji, you have got to decide on which side 
the truth lies and if you think that Parbat and 
Aasan Haji are making false statements now, that 
ig a circumstance which would go against the 
accused and in favour of the prosecution. 

Then he goes on to say: 

“In order, therefore, to test the corroboration of the 
dying declaration made before the Sub-Deputy 
Magistrate, you should consider first whether there 
were attempts to manufacture evidence as above, 
and secondly, whether the deceased made any 
statement at allon the preceding night and if any 
was made whetherit was in conformity with the 
statement made before the Sub-Deputy Magis- 
trate”. f 5 


Then he says: 

“Here I may just point out that the, mention 
ofthe five names in the First Information Report 
does not in itself prove it to have been false 
because there was evidence that in t carliest 
statement seven names were mentioned, The dying 
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declaration was recorded ata time when the deceased 
was about to expire and at that time he might 
have found it difficult to collect all his thoughts 
and toexpress them in words.” 

Putting ihe matter tersely we are clearly 
of opinion ‘that the learned Judge adequ- 
alely dealt .with the depositions of the 
witnesses who were declared hostile. 
Clearly the value of their evidence was a 
matter forthe jury to consider and it was 
for them to decide what credence, if any, 
they should give to it. The only other 
criticizm put forward by Mr. Roy of any 
substance, was that ‘the learned Judge 
did not sufficiently put before the jury 
the evidence as against each of the accused 
persons individually.. Upon this point the 
learned Judge said towards the end of the 
summing up: 

“It is needless to repeat that the case of each 
accused should be considered separately.” 

He gave added emphasis to that 
point by making it the last thing he 
said to the jury before leaving, the case 
for their determination, Mr. Roy has urged 
that the learned Judge ought to have 
tabulated, as it were, the evidence and 
divided it into classified categories as 
against each ‘of the five persons who 
were on their trial. But in this parti- 
cular case owing to the’ circumstances 
in which the attack on the deceased man 
took place, all the evidence was such 
- that it affected all the five accused per- 
sons equally or not at all. There was 
parctically nothing to distinguish the case 
made. by the prosecution against any one 
of these five persons from the case made 
against any other of them, except that 
there was the additional allegation against 
Sifat that he was the one who actually 
dragged Shikari from the boat in which 
he originally was into their boat and 
thus putting him in the hands of all the 
persons who subsequently beat him to 
death. I am therefore clearly of opinion 
that though, generally speaking, it is 
desirable and indeed obligatory that a 
Judge in summing up to the jury should 
divide up the evidence as it affects each 
individual accused, in the circumstances 
of the present case, we think that no in- 
justice could have been done to any of the 
accused persons by réason of the manner 
in which the facts ‘were put before the 


jury. i 

The final criticizm made by Mr. Roy 
was to tke effect that the learned Judge had 
nowhere in his summing up pointed out to 
the jury that not only were there dis- 
crepancies in-the. statements made by some 
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of the witnesses in the proceedings before 


-the Commilting Magistrate as comparéd 


with the evidence given by them in thë 
jury but also 
discrepancies as between the statements. ' 
made by some~ of the witnesses to the 
Police in the course of the preliminary 
investigation as compared with the ‘evi- 
dence they gave subsequently. That ‘is 
in my opinion an extremely small mattèr, 
Mr. Roy candidly admitted that the 
statements made in the course of what he 


. celled “8S. 161 proceedings,” were in favour 


of the defence and were used by the 
defence. In those circumstances it is 
obvious that the whole matter must have 
been fully: before the jury even though 
the learned Judge did not - specifically 
refer to the statements made to the 
Police. 


Looking at the charge as a whole there- 
fore we are entirely of opinion that no 
serious fault can be found withit. Cer- 
tainly there was nothing put into the 
charge and nothing omitted from the charge 
which could have reasonably affected the 
verdict of the jury one way or the other. 
It must be borne in mind that this isa 
case where the jury havé given what I 
may describe asa “selective” verdict in 
that they were minded to pick out 
from a number of charges the least 
grave of them all and upon that and that 
alone convict all the five persons accused 
before them. -That action would clearly 
indicate that to put the matter no higher, 
the jury must-have been satisfied that 
the deceased man did make a state- 
ment denouncing the accused and that 
such statement was true. If the jury had 
had any doubt whatever about that matter 
it is obvious that they would have not 
only acquitted the accused of the more 
serious charges as they did but would 
also at least have given the accused the 
benefit of their doubt and so have acquit- 
ted them of all the charges. If the jury 
had had any reasonable doubt as to the 
identity and complicity of the accused 
or any of them, it isnot to be imagined 
for one moment that they would have 
hesitated to return clean and com- 
prehensive verdict of not guilty. It is 
obvious that the jury really had no doubt 
whatever that all the five accused per- 
sone were responsible for the death of the 
man Shikari and it could only have 
been from some perversity of mind, pre- 
judice or pusillanimity that they acquit- 
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ted them of the graver offences. I ,have 
already indicated that, in our opinion, once 
it was established that these five persons 
were responsible for the death of ihe man 
Shikari, the jury ought in law to have 
found the accused persóns guilty on the 
more serious charges. We therefore take 
the view that the sentence passed by thé 
learned Sessions Judge was wholly inade- 
quate as apunishment for what the accus- 
ed did. 

I observed at the outset of this judg- 
ment that as ameasure of precaution we 
directed: a Rule to be issued upon all the 
appellants calling upon them to show 
cause why the sentences passed upon them 
should not be enhanced by this Court. I 
‘desire to say that in my opinion it is by 
no means clear that anysuch procedure 
was really necessary. These five convict- 
ed persons had themselves appealed to this 
Court against their conviction and thus 
submitted themselves to the judgment of 
this Court. They had appeared before the 
Court by their Advocate Mr. Dinesh Chandra 
Roy who, at the previous hearing was pre- 
pared to argue and had indeed commenc- 
ed to argue that the conviction ought to 
be set aside for the reasons I have already 
diseussed. That being the position the ac- 
cused persons themselves were then before 
the Court and therefore in my view it was 
open to the Court, should it after hearing 
the appeal decide against the appellants, 
straightway, to give to the accused per- 
sons the opportunity referred toin sub-s. (2), 
s. 439, Criminal Procedure Code of being 
heard upon the question whether the sen- 
tence ought to be enhanced or not by eall- 
ing upon the appellants in the persons of 
their Advocate to show cause there and 
then why their sentences should not be 
enhanced. Cf. Meher Ali v. Queen-Hm- 
press (1). 

Tt ig to be noted that the sub-section 
only requires that no order shall be made 
prejudizial to an accused unless he shall 
have had an opportunity of being heard 
either personally or “by Pleader” in his 
or their own defence. Where therefore 
there is already an Advocate oa behalf of 
accused persons before the Court, he as 
“Pleader” can put forward on behalf of 
the accused any answer or argument that 
might beavailable as against a projected 
enhancement of sentence. -It would seem 
that there is nothing in s. 439 which 
requires that, when accused persons are 
already before the Gourt by their Advo- 

(1) 11 O. 580. 
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cate or’ Pleader, it is neverthless still in- 
cumbent upon the Court to issue a notice 
to them to bring them” before the Court— 
a*second' time, as it were—still less to in- 
voke the machinery of the’ Court‘in the 
way of issuing a Rule calling upon them 
to show cause. - Of course if the Advocate 
or Pleader representing the convicted per- 
sons were io state that he wished to 
coisult with his clients or to take further 
instructions, it would only be right and 
proper that he should have. an opportu- 
nity of so doing and an adjournment might 
have to be granted for the purpose. In 
the present case when we inquiréd of 
Mr, Roy as to what he had to say “as 
the Pleader”, to use the term given in sub- 
s. (2) for the accused upon the question of en- 
hancement of sentence, Mr. Roy’ candidly 
admitted that if the conviction was to be 
upheld, then he had nothing to say on the 
question of sentence, and only proceeded 
to argue that as there was a threat of 
enhancement of sentence and because an 
opportunity was to be given under sub- 
s. (2), s. 439 tc the accused persons to 
show cause why their sentence should not 
be enhanced, therefore he was entitled as 
representing the accused, to the further 
advantage of going into the whole of the 
evidence given before the jury at the trial 
and asking us to review the whole case as 
regards the matter of conviction, instead 
of being bound to limit himself to im- 
pugning the correctness of the Judge's 
summing up. 

Mr. Roy's contention was that sub-s. (6), 
s. 439, confers upon convicted persons who 
availed themselves of any opportunity 
given them of showing cause why hissen- 
tence should not be enhanced, a right 
far wider than that they would have in 
cases where there was merely an appeal 
against conviction in the ordinary way and 
there was no question of enhancement of 
sentence. Mr. Roy contended that where 
there is a question of enhancement 
of sentence, a convicted person even 
though he has already failed to persuade 
the Court that theré was such 
defect in the summing up of the 
learned Judge at the trial as to enable 
him to succeed in his appeal, can never- 
theless proceed to claim to have the whole 
matter reopened and to ask this Court to 
put itself in the place of the jury eand to 
review and reconsider the whole of the 
evidence in detail. It is to be observed 
that the powers of this Courton the hear- 
ing of an appeal against a conviction by 
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the verdict of a jury’ are cifcumscribed by 
the provisions of sub-s. (2), s. 423, Criminal 
Procedure Code, which provides that: 

“Nothing contained in that section shall au- 

thorize the Court to alter or reverse the verdict 
of a jury, unless it is of opinion that such verdict 
is erroneous owing to a misdirection by the 
Judge, or to a misunderstanding on the part of the 
jury of the law as laid down by bim," 
In other words if the Judge has pro- 
perly and clearly put to the jury the evi- 
dence and given them a proper direction 
as to the law to be applied to the facts 
of the case so that the jury sufficiently 
understand the points to be considered 
by them, then the verdict of the jury, 
generally speaking, must stand. Mr, Roy 
has invited us to come to the conclusion 
that sub-s. (6), s. 439 in effect overrides 
sub-s. (2), 8. 423 whenever there is a ques- 
tion of a sentence being enhanced. We 
cannot subscribe to that view of the matter. 
Tn our opinion that is not the law. If a ques- 
tion of enhancement of sentence is before 
the Court, then the convicted person has 
‘only the same rights as regards challeng- 
ing the actual conviction as he would 
have had if he had come before the 
Court by way of a regular appeal pre- 
ferred by himself or by proceedings in 
revision instituted by himself. Therefore, 
‘in all cases where the question of en- 
“hancement of sentence is before the Court, 
the position is jjust the same as if the 
matter had come before the Court by way 
of appeal or revision at the instance of 
the convicted person himself. If that is 
the correct view of the law, it follows that 
where a sentence has been passed after 
‘a verdict of guilty in a trial by jury the 
arguments on behalf of the convicted 
person before the Appellate Court must 
be limited to the matters referred to in 
sub-s. (2), s. 423. 

Mr. Roy relied.very strongly upon the 
opening words of sub-s. (6) and he urged 
that the effect of the words ‘‘notwith- 
standing anything contained in this sec- 
tion” obliterated the plain language of 
sub-s. 1, s. $39 in which are incorporated 
gs. 123, 426, 427 and 428. In my judgment. 
that is not a correct interpretation of sub- 
s. (6) for the reason I have already in- 
dicated. Mr. Roy hasstated that it has 
“been the practice of this Court or at any 
rata of some Benches of this Court to 
take. a wider view of ithe meaning of 
sub-8. (6) and accordingly to allow con- 
victed persons who are showing cause 
against an enhancement of their senten- 
cês to have the whole question of their 
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conviction reopened even to the extent 
of asking the Court to consider for itself 
the whole of the evidence given at the 
trial. 

When, however Mr. Roy was asked by 
us to cite any authority in support of 
that procedure he was wholly unable. to 
do so and he was obliged to concede that 
there is no judicial decision of this Court 
which would warrant any such procedure 
being followed. The utmost Mr. Roy 
could do in support of that part of his 
argument was to refer us to a Bombay 
case which was a criminal appeal heard in 
the Bombay High Court by Fawcett and 
Madgavkar, JJ., in Emperor v. Jorabhai 
Kisanbhai (2). The judgment in that case 
however, so far from supporting Mr. 
Roy’s contention, operates in a contrary 
sense and supports the view I have ex- 
pressed, namely, that sub-s. (6) means no 
more than that whenever there is a ques- 
tion of enhancement of sentence the 
convicted person must be afforded an 
opportunity not only of showing cause 
against the enhancement but also of show- 
ing cause against his conviction, but 
nevertheless within the limits prescribed 
by the provisions of s. 423. The judg- 
ment of Fawcett, J., in Emperor v. Jora- 
bhai Kisanbhai (2), at p. 786* puts the 
matter very clearly. Referring to sub-s. (6), 
s. 439, the learned Judge said: 

“The sub-section now allows a convicted person, 
to whom a notice has been given to show cause 
why his sentence should not be enhanced, a right 
of showing cause aleo against his conviction. This, 
no doubt, supports the contention that the appeal 
should not have been disposed of prior to the 
issue of a notice. In my opinion, however, 
importance attaches to the opening words of that 
sub-section ‘notwithstanding anything contained in 
this section.’ It seems to me clear that the main 
reason for the introduction of this sub secticn 
was the provision in sub-s. (5) that ‘where under 
this Code an appsal lies and no appeal is brought, 
no proceedings by way of revision shall be enter- 
tained atthe instance ofthe party who could have 
appealed.” : 

Then the learned Judge says: 

“In the case of an accused to whom a notice has 
been issued, and who has not appealed, or if no 
appeal lay, has not applied for revision of hia 
conviction, naturally it would be contended that 
he could not question the correctness of his con- 
viction, and it was in fact decided by this Court in 
Emperor v. Chinto (3), that it had been the invariable 
practice of ths Bombay High Court, in cases that 
came batoro it for eahancement of sentence, to accept 
the conviction as conclusive and to consider the 
question of enhancement of sentence on that basis, 
It was presumably to overrule that view that the 

(2) 97 Ind, Oas. 805; AI R 1926 Bom, 555; 50 B. 
783; 28 Bom. L Kk 1051; 27 Or. LJ 11 3, 

_ (3) 32 B 162; 7 Or. LJ 119; 10 Bom, LR93, | 

“Page of 50 B—[Hd]. ii 


1934 


- -provisions of sub-s, (6) were inserted in 1923, And 
that being so it seems to me that sub-s. (6) is 
primarily intended to operate as an exception to 


what is otherwise laid down or implied in s. 439 
itself,” 


It is to be observed that inthis passage 
from the judgment of the learned Judge 
there is a reference to the case of an 
accused to whom a notice had been issued 
and who had not appealed. Now in Bng- 
land such a situation could not have 
arisen because in English Criminal Pro- 


-cedure there is no provision for an appeal 


by the Crown either against an acquittal 
or against the adequacy of the sentence 
passed bythe Judge at the trial. There- 
fore in England the question of enhance- 
ment only comes before the Court of 
Criminal Appeal when there has been an 
appeal on the part of the convicted person 
himself. In this country, on the other 
hand, it is open to the Crown to appeal 
against an acquittal or to move the Court 
in revision for an enhancement of sentence 
after conviction. In either event the con- 
vieted person would not be in the posi- 
tion of himself being an appellant before 
the Court or a person who had moved 
the Court ‘in revision in a case where no 
appeal lay. In my opinion it was to 
meet the situation arising in one or 
_other of the ways just mentioned, parti- 
cularly the situation which arises when 
the Crown moves the Court for enhance- 
. ment of sentence, that sub-s. (6) was added 
to s. 439, in order that in the event of 
. the ¿Crown moving for an enhancement 
of sentence and the convicted person being 
called upon to show cause why his sentence 
should not be enhanced, he may then at 
the |same time have an opportunity of 
arguing against the correctness or pro- 
priety of the conviction itself, but only 
strictly within the ambit’ of the provisions 
of s. 423. That that is the correct view 
of the law seems to me abundantly clear 
from the passage in the judgment which 
Thave just quoted. 

Taking that view of the matter we were 
not disposed to allow Mr. Roy to take 
us through the whole of the evidence on 
record inthe present case, though in effect 
he had already done so in connection with 
his argument in support of the actual 
appeal irrespectively of the question of 
enhancement of sentence. I should add 
that as regards the judgment of Fawcett, J., 
it would appear that when he was dis- 
cussing the position of an accused to whom 
. notice has been issued, he was only 
referring to those classes of cases which 
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Thave already mentioned, namely those 
in which a convicted person has not him- 
self appealed or moved in revision and 
the matter has come before the Court 
either on the motion of the prosecution, 
-that is {to say, the Crown, or otherwise 
in the circumstances referred to in the 
opening paragraph of s. 439. We think 
that where the matter has come before the 
Court on the motion of the convicted 
person himself, it may well be that it is 
open to the Court, if it thinks fit, there 
and then to give his Pleader the opportu- 
nity called for by sub-s. (2) of 5,439. We 
are iof opinion that there is no sub- 
stance in the arguments put forward by 
Mr. Roy. Onthe questicn of sentence, we 
think, that having regard to the nature 
and extent of the injuiies inflicted upon 
the deceased, thigis obviously a case where 
the maximum sentence ought to be given, 
There could be no more grievous hurt 
within the meaning of s. 325, than that 
which was inflicted in the present case. 
It is impossible to conceive more grievous 
hurt—one which was of such a nature as to 
cause the death of the victim within a few 
hours. We accordingly enhance the sen- 
tence on each of the four convicted persons 
Sifat, Bocha, Saban and Khosal to seven 
years’ rigorous imprisonment. As regards 
Khoda Bux Haji we take into account the 
fact that he is somewhat youngerin age 
than the others and we accordingly enhance 
the sentence parsed upon him to six 
years’ rigorous imprisonment. The fine 
imposed upon all the five accused persons 
will stand. 

M. C. Ghose, J.—I agree with my learn- 
ed brother. Mr. Roy, on behalf of the 
five appellants, has placed the whole of 
the charge before us and pointed out what 
he urged as misdirection or non-direction 
and also invited us to consider the whole 
matter. I agree that in this case the charge 
of the learned trial Judge was on the 
whole a fair charge and it contained no 
misdirection or other errcr.. 

Having regard to the brutal nature of 
the attack upon the deceased who was 
abducted into a boat and there obtained 
such severe injuries that six ribs on the left 
side and one rib on the right side were 
broken and nearly all his teeth were 
broken, and there were no less than ten 
ecchymoses and bruises. over his body, 
and that he died in less than 24 hours 
after the injuries were inflicted, I agree 
with my learned brother that these ap- 
pellants who caused those injuries have 
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been very leniently treated by the jury 
who convicted: them under s. 325 for 
voluntarily causing grievous hurt. In my 
opinion the injuries were -such as were 
sufficient in the ordinary course of nature 
‘to ‘cause death and-in fact:these five ap- 
pellants were charged under s. 302, Indian 
Penal Code. But the jury thought fit to 
convict them. under 8. 325, Indian’ Penal 
Code... When the appeal was being first 
agued-before us we were struck with the 


_ evident inadequacy of the sentence in this 


case and issued a Rule upon the appel- 
lants to show. cause : why ‘the sentence 
should not be enhanced. Mr. ‘Roy has 
argued that because the accused persons 
are asked tio show cause against the-enhance- 
ment’ of .sentenée, it gives his-clients the 
right in this case to go behind the verdict 
ofthe jury: and to show upon a considera- 
tion of the evidence that they are not guilty 
of the charges. Section 439 (6) lays down 
that when a convicted person is asked to 
show cause why his sentence should -not 
be enhanced, he shall: in showing cause, 
be entitled also to show cause against his 
‘conviction. That sub-section, in my opinion, 
does not take away the force of s. 423 (2) 
whereby in an appeal the verdict of a 
jury may not be reversed by the Court on 
appeal unless it is of opinion that such 
verdict is erroneous owing to a misdirection 
by the Judge or to a misanderstanding on 
the part, of the jury of the law as laid 
down by him. In my opinion in an appeal 
against the verdict of a jury (he appellant 
may not go -behind the verdict of the 
jury and argue upon the evidence that the 
verdict of the jury was wrong. Two cases 
were cited by Mr. Roy in support of his 
argument. On a perusal of the judgment 
in the case of Emperor v. Jorabhai Kisabhai 
(2), ib appears that it goes against the 
argument of Mr. Roy. There the learned 
Judges explained that sub-s. (c) of s. 439 
was enacted so as to remove certain 
restrictions which were put by the previous 


_ clause of s. 439. There is no finding in 


that case that cl. 6 of s..439 operates so as 
to restrict m any way the operation of 
s. 423. ; 

The next case cited to us was the case of 
Superintendent and Kemembrancer of Legal 
Affairs, Bengal v. Jnanendra Nath Ghose 
(4). That was a case where the accused 
persons pleaded . guilty in the Sessions 
Court. The learned Sessions Judge ac- 

(4) 119 Ind, Oas. 301; A I R 192) Oal, 747; 1923 Or. 


0395; 30 Or. L J 1038; 56 O. 1145; 49 O L J 432; 33 
~U W N 599; Ind, Rul, (1929) Oal, 781. 
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cepted their plea of, guilty and gave therm 
a light sentence: whereupon. the Local 
Government . through the. Superintendent, 
and Remembrancer of Legal Affairs, 
Bengal, tiled a petition to this Court prays 
ing for’ an--enhancement of the sentence - 
passed on the-accused: When the accused 
appeared. .to.show catise, 1t was. urged. on 
their behalf that under’ s. 439, cl. (6), they 
were entitled to show cause against -their 
conviction and in doing so in á- case where 


` they had pleaded guilty, it was argued by 


their Counsel that-the- force . of s, : 439, 
cl. (6) was toreduce the effect of s. 412, 
whereby: it was indicated that: where an acr 
cused person pleads guilty there shall be 
no appeal except as to the extent or legality 
of the sentence. It was argued in thai case 
that the accused having. been directed. to 
show cause why the sentence should- not 
be enhanced, the accused had the right 
to show cause against their conviction’ and 
could go behind the provisions of s. 412 
and say that they were not guilty of the 
charge. . 
There was a . difference of opinion bet- 
ween. the two Judges, Mukerji, J., and 
Graham, J. Graham, dJ., held that the argu- 
ment taken on behalf of-the ‘accused was 
not correct, that their plea of guilty . was - 
conclusive and that. they could not- go 
behind the provisions of s, 412, On ac- 
count of the difference of opinion the mat- 
ter was referred to a third Judge. Buck- 
land, J., accepted ihe view of Graham, 
J., and enhanced the sentence of the ac- 
cused on the ground that the plea of guilty 
taken by them was conclusive under 
s. 412. In both the reported cases there- 
fore it has been held that sub-s. (6) of 
s. 439 gives the accused person no more 
right than that when he was asked to 
show cause why the sentence should not 
be enhanced he might also show cause 
against his conviction. This section is 
intended to operate for the benefit of the 
accused person who otherwise would: have 
lost his right to show cause against- his 
conviction. -L am clearly’ of opinion that 
this section does not operate so as to reduce 
the effect of s. 423 cl. (2). In this - view 
Iam of opinion that Mr. Roy is not 
entitled- to go behind the verdict of the 
jury and argue upon the evidence. As 
regards the verdict of the jury, as I have 
stated above, there is no -misdirection:in 
the charge of the Judge and there is no 
material] upon which we can reverse the 
verdict of the jury. I agree that the ap- 
peal of the five appellants should be dis- 
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missed and that the sentences passed upon 
them should be enhanced in the manner 
proposed by my learned brother. 

N: Appeals dismissed. 


PRIVY COUNCIL 
Appeal from the Oudh Chief Court 
December 12, 1933 
Lozp MAOMILLAN, Loro Wulan? 

AND Sir Gecace LOWNDES 
KAMAKHYA DAT RAM-—APPELLANT 
VETSUS 

KUSHAL CHAND — RESPONDENT 

Will—Construction— Property to passto devisee 
and after him to his eldest son under rules of 
succession laiddownin statute—Whether -confers 
absolute right on devisee—Intention of testator— 
Other provisions of settlement, if may be referred to 
—Oudh Estates Act (I of 1869). 

The material portion of a will was as- follows: 
“ Besides the villages comprised in Taluga Rasul- 
pur entered in List IIT other villages and_sharesin 
villages entered in List 1V given at the foot of this 
deed, shall pass tothe said S and after him to his 
eldest son under therulesof succession laid down 
in Act Iof 18€9”: ‘ . 

Held, that the direction thatafter S the villages 
in List IV were to passto his eldestson under 
the rules of succession laid downin Act Tof 1839, 
imported no mora than that after 6's death his 
eldest son wasto take these villages, for by s 22 
of Act Iof 189 itis provided that in the 
event of intestacy the eldest son shall succeed, and 
that the bequest was reallymuch the same asif it 
had been expressed in favour of S and after him his 
heir at law, according to the statutory law ofin- 
testate succession. £ 

In construing a will, guidance is to be sought 
from. the dominant iatention of the testator, It is, 
of course, always legitimate, and frequently helpful, 
` to look to other provisions of settlement, in order 
to see whut isthe vocabulary of the testator and 
how he expresses himself with regard to other 
matters, 

Mr. W. Wallach, for the Appellant. 

Messrs. A.M. Dúnne, K.C. and M. A. 
Jinnah, for the Respondent. 


Lord Macmillan—Their Lordships do 
not think it necessary to call upon Counsel 
for the appearing respondent. 


In: these consolidated appeals from the ; 
- Chief Court of Oudh at Lucknow’ the sole. 


-question for decision arises with regard to 
the terms of a paragraph in the will of Rai 
‘Bahadur Sri Ram. The will is dated May 
22, 1911, and the paragraph to be inter- 
preted reads as follows :— ; 

“Besides the villages comprised in Taluqa Rasulpur 
-entered in List II other villages and shares in villages 
„entered in List 1V given atthe foot of this deed, 
shall pass tothe said Sitapat Ram andafter him to 
his eldest son under the rules of succession laid down. 
tin Act 1 of 169." 


‘The question is whether by tnis provision 
the testatoy conferred on his son, Sitapat 
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Ram, an absolute right of property in the 
villages and shares in villages comprised 
in List IV or only a life interest. The ques- 
tion has become cf. material importance 
because during his life-time Sitapat’ Ram 
apparently . incurred debts. to a large 
amount and his ereditors have sought to do 
execution against: the properties, or some of 
them. If the interest of Sitapat Ram in the 
villages was limited to a mere, life interest, 
then, of course, the creditors could only 
attach such, life interest. He also, appa- 
rently, granted a mortgage purporting to 
affect one or more of these villages, and in 
this instance also it is obviously -of import- 
ance to decide whether he was entitled to 
grant such a mortgageas owner. ; 

The matter comes before their Lordships 
in the form of appeals from four decrees of 
the Chief Court of Oudh. Three of these 
relate. to judgment -debts and -execution 
decrees. In these instances-the appeals are 
ex parte ; in the fourth instance, which is the 
decree relating to. the mortgage, there is 
anappearance for the respondent, Kushal 
Chand, the mortgagee. The Courts below 
have unanimously held that Sitapat Ram 
took an absolute -right of property under 
his father's will in the villages entered in 
List IV. ae 

Their Lordships get little assistance from 

- decisions -with . regard to other wills in 
construing the language and. arriving at 
the intention of this particular testator. 
Certain cases in which other testators have 
used other language have been referred to, 
but from thesethe only guidance tobe ob- 
tained is that what must be sought,in every 

- instance is the dominant intention of the 
testator. It is, of course, always legitimate, 
and frequently helpful, to look to other pro- 

. visions of settlement, in order to see what 

‘isthe vocabulary of the testator and how 
-he expresses himself with regard. to other 

’ matters. . : 

‘In the present instance their Lordships 
receive considerable assistance from the 
contrast between the language used in para, 

4 and that used in the neighbouring para. 6. 

| In the latter paragraph the testator, after 
directing thai ‘‘Sitapat Ram shall get the 

` villages detailed in List VI,” adds the words 

:““but he shall have no power to make transfer 
or create any incumbrance with regard to 

-those villages, and the. said. Sitapat Ram 
shall 1emain in possession during his life- 

-time and after himhis sons, Adyadat Ram, 
Bidyadat Ram and Shantadat Ram or of 
them-any person or persons who may be 

alive after Sitapat.Ram, shall get: equal 
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shares” In this instance the testator makes 
it abundantly clear that Sitapat Ram’s 
interest in the villages detailed in List VI 
18 to be limited to a life interest, thus show- 
ing that when he wanted to restrict his 
beneficiary toa life interest he knew the 
appropriate language in which to express 
his intention. But the contrast between 
para. 4 and para. 6 becomes even more 
conspicuous when reference is made tothe 
Lists themselves, which are appended to 
the will; for List IV isheaded: “Villages 
which Sitapat Ram and after his death his 
eldest son shall get; while List VI is 
headed: “List VI of villages which Sita- 
pat Ram shall get for his life-time without 
the power of transfer, and -after him, his 
sons mentioned in para. 6 shall get it.’ The 
titles ofthese Lists thus bring into striking 
contrastthe villages which Sitapat Ram is 
to get for his life-time without power of 
transfer, and the villages which he isto get 
without any such qualitication, 

On the words of para. 4 itself, the direc- 
tion that after Sitapat Ram the villages in 
List IV are to pass to his eldest son under 
the rules of succession laid down in Act I 
of 1869, imports no more than that after 
Sitapat Ram's death his eldest son is to take 
these villages, for by s. 22 of the Act I of 
1859, it is provided that in the event of 
intestacy the eldest sonshall succeed. The 
bequest, therefore; is really much the same 
asif it had been expressed in favour of 
Sitapat Ram and afterhim his heir-at-law, 
according to the statutory law of intestate 
succession. : 

Mr. Wallach, however, sought to assimi- 
late para. 4 rather to para. 3, and in so 
doing had, no doubs, the countenance of the 
Judges of the Chief Court of Oudh, though 
with a different intention. It is true that 
in para. 3 the testator, in disposing of 
Taluqa Rasulpur, used language practical- 
ly identical with the language used in 
para. 4, but Taluga Rasulpur had been 
made the subject of a declaration under 
U. P. Act No. IL of 1930, and, consequently, 
the succession to it was thenceforward 
governed by the scheme provided by that 
Act, under which a life interest only was 
taken by Sitapat Ram. But that was by 
operation of 8. 15 of the Act of 190). In the 
caseof the villages under para. 4, on the 
cther hand, there was no such declaration; 
they were not subject to s, 15 inany way, 
and that being so, they passed under the 
operation of the rules of intestate succession 
laid dowa in s, 22 of Act No. I of 1869. 

The Judges of the Chief Court of Qudh, 
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who state that it was agréed that the devise 
of Taluga Rasulpur in favour of Sitapat 
Ram conferred on him an absolute estate, 
were thus under a misapprehension as to 
the effect of that devise and were misled 
in seeking to derive assistance from the 
assimilation of para. 4 10 para. 3 

Their Lordships, as they have said, find ’ 
in the contrast between para, 4 and para. 6 
a safer guide tothe testator’s intention, and | 
reading para. 4 with the assistance of this 
contrast they are satisfied that the Judges 
of the Court below arrived at a correct 
interpretation of the testator’s will, an inter- 
pretation which their Lordships would, in 
any event, beslow to disturb unless they 
were very Clearly satisfied that some wrong 


principle of interpretation had been applied. . 


or some manifest error of interpretation 
committed. ; 

In the result their Lordships will humbly- 
advise His Majesty that the appeals should 
be dismissed, and as there is an appear- 
ance only in one of the appeals, there will 
be costs only to the respondent appearing 
in that case. 

N. 
Solicitor for the 
Douglas Grant & Dold. 

Solicitors for the Respondent—Messrs, Hy. 
S. L. Polak & Co. 


Appeal dismissed. 
Appellant— Messrs. 


PRIVY COUNCIL 
Appeal from the Patna High Court 
December 18, 1933 
Lorn THANKERTON, SIR Joan WALLIS AND 
Ste Groxas LOWNDES. | 
BHUP NARAIN SINGH alias SHYAM 
NARAIN SINGH— APPELLANT 

VETSUS 2 
GOKHUL CHAND MAHTON AND OTHERS 
RESPONDENTS 

Specific Kelief Act (Lof 1877), 8. 2?—Agreement 
for sale—Construction—Subjec! of sale, if individual 
interest of executant—Cushk payment to be made at. 
time of registration —Practice—Ketention of receipt 
by vendor— Whether sufficient proof of non-payment 
~—Hxception under s. 27--Onus of proof—Bona fide 
purchaser for value without notice—Hquities—Hvi- 
dence Act (1 of 1872), 83. 103, 106. 

An agreement for sale contained, inter alia, a 
clause as follows: —“T, the executant, have got prop- 
rietary interest in 13 dams 6 kauris 13 bauris 6 
phauris and 13 reoris pukhta share together with 
ktudasht land in Mouza Benipur Bind, pargana 
Bibar, District Patna, touzi No. 10618. I, the execu- 
tant, have to sell the said share to meet certain 
legal necessities, Accordingly with a view to sell 
it I made negotiation for sale with Bhup Narayan 
Singh, alias Snam Narayan Singh resident of Mouza 
Bind, paragana Bihar District Patna, for Rs, 13,00 
(rupees thirteen thousand) (illegible), I jheartily 
agreed to sell and the said vendor (sic) jheartily 
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agreed to purchase the same for that much con- 
sideration money”: 

Held, that the subject of sale was the share and rot 
merely the individual interest of the executant 
therein and the share was joint family property; 
the addition of the words “to meet certain legal 
necessities” confirming this view, and that the 
price agreed upon was the fair value of the 
whole. 

In the case of an agreement for sale where a 
cash payment isto be made atthetime of regis- 
tration, the commoner practice is for the vendee, 
on payment, to present the deed for registration 
and get the registration receipt, Although the 
retention of the. receipt by the vendor may, in a 
particular case, be suggestive of the non-payment 
of the cash sum, it was not sufficient proof by 
itself of non-payment. 

Held, on the facts and the evidence that there 
was no sufficient evidence either on the question 
of payment or on the question of notice, 

Section 27, Specific Kelief Act, lays down a 
general rule that the original contrast may be 
specifically enforced against a subsequent trans- 
feree, but allows an exception 10 that general 
rule, not tothe transferor, but to the transferee, 
and it is clearlyfor the transferee to establish 
the circumstances which will allow him to retain 
the benefit-of a transfer which, prima facie, he 
had no right to get. Further, the subsequent 
transferee is the person within whose knowledge 
the facts asto whether he has paid and whether he 
had notice of the original contract lie, and the provi- 
sions ofss 103 and lus of the Evidence Act, 1972, have 
a bearing on the question. As one who owns pro- 
perty subject to a charge can,°in general, convey 
no title higber or more free than his own, it lies 
always on a succeeding owner to make ont a cass 
to defeat such prior charge. Although a purchaser 
for value, bona fide- and without notice of the 
charge, whether legal or equitable, will have an 
equity superior than another purchaser, still such 
innocent purchase must be not merely asserted, 
but proved in the cause, The onus is upon the 
purchaser to bring himself within -the exception in 
s, 27, Specific Relief Act. Varden Seth Sam v.Luckpatty 
Royjee Lallah (1), relied, on Himatlal v, Vasudeo (2), 
Baburam Bag v. Madhab Chandra Pollay (3) 
Tiruvenkatackariar v. Venkatachariar (4), Naubat 
Rai v. Dhanukal singh (5 , Muhammad Sadiq Khan 
v. Masihan Bibi (6), approved and Peerkha Lalkha 
v. Bapu Kashiba Mali (7), not approved. 

Section 50 (i) of the Bankruptcy Ordinance of 
the Straits Settlements is not in pari casu with 
s. 27, Specific Helief-Act. Official Assignee of the 
Estate of Cheah Soo Tuan v. Khoo Saw Cheow (8), 
Oficial Receiver v, P. L.M. R, M. Chettyar Firm 
(9) and Harry Pope v. Oficial Assignee of Rangoon 
(10), distinguished. 


Sir Dawson Miller, I$. C. and Mr. M. A. 
Jinnah, for the Appellant. . 


Messrs. A. M. Dunne, K. C. and Vere 
Mockett, for the Respondent. 


Lord Thankerton. — The appellant, 
who is the plaintiff in a suit for specific 
- performance ofa contract for sale of cer- 
tain immovable properties, appeals against 
a jùdgment and decree of ihe High Court 
of Judicature at Patna, dated June 12, 
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1930, which reversed the judgment and . 
decree of the Subordinate Judge of Patna, 
dated March-31, 1928, and dismissed the 
suit.: 

In the suit, which was filed on January 
27, 1927, the appellant seeks specific per- 
formance of an agreement dated November 
26, 1926, under which he alleges that de- 
fendant No. 1 (now respondent No. 2), as 
karta of his joint family, which consisted of 
himself and his two sons, defendant No. 2 
(now represented by respondents Nos. 2 
and 4) and defendant No. 3 (now respondent 
No. 4), agreed to sell to him certain proper- 
ty of the joint family at the price of 
Rs. 13,000. The present respondent No. 1, 
who was impleaded as defendant No. 4, 
claimed the property in suit by virtue of a 
registered sale deed, dated December 22, 
1926, by defendant No. 1, for himself and 
as guardian of his two minor sons, defend- 
ants Nos. 2 and 3,in favour of defendant 
No. 4, at the price of Rs, 15,000. 

Defendant No. 1 did not appear to de- 
fend the suit, but defendants Nos. 2 and 
3 put in a written statement by their 
guardian ad litem, denying the plaintiff's 
contract, and, alternatively, in the event of 
the contract being held proved denying 
that defendant No. 1 was entitled to alienate 
their interests, as the sale was not for 
family necessity or for their benefit. All: 
the defences of defendants Nos. 2 and 3 
were rejected by the Subordinate Judge, 
and no appeal was taken against that de- 
cision to the High Court. Accordingly, 
the issue now lies between the plaintiff- 
appellant and defendant No. 4, now res- 
pondent No. 1. 4 

At the trial defendant No. 4 sought t 
prove that he had concluded an oral agree- 
ment with defendant No. 1 for purchase of 
the property in suit at the price of 
Rs. 15,000 on Nevember 23, 1926, and the 
appellant sought to establish an even 
earlier agreement for their purchase at 
Rs. 13,000. Further, defendant No. 4 
sought to prove that the appellant’s agree- 
ment of November 26, 1926, was not 
genuinely made on that date, but was con- 
cocted at adate subsequent to December 
22,1926, when the sale deed to defendant 
No. 4 was executed and registered. But 
the Subordinate Judge rejected all these 
contentions, declining to believe the evi- 
dencein support of them and remarking 
that both parties had adduced a mass of 
false evidence in support of their respective 
eases. ‘The learned Judge held that de- 
fendant No. 1 had contracted on November 
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26, 1923, lo sell the property in suit to the 
appellant at the price of Rs. 13:000, and 
that finding is not now disputed. 

Two main questions were argued before 
their Lordships, namely, (a) whether, on a 
sound construction, the agreement of No- 
vember 26, 1926, affected the joint family’s 
right in the property in suit or only the 
individual interest of defendant No. 1, and 
(b) whether, in respect of the registered sale 
deed dated -December 22, 1926, defendant 
No. 4 wasa transferee for value who had 
paid his money in good faith and without 
notice of the appellant’s prior contract of 
November 26, 1926, with the consequent 
exclusion of the appellant's claim for 
specific relief, in view of s. 27 (b) of the 
Specific Relief Act, 1877. 

The trst question does not appear. to have 
been argued before the Subordinate Judge. 
In the High Court Wort, J., held that the 
agreement affected the joint family interest 
while Adami, J., expressed a contrary view. 
In their Lordships’ opinion the agreement 
clearly affected the joint family interest. 
The question turns on the construction of 
the following passage: — 

“I, the executant, have got proprietary interest in 
13 dams 6 kauris 13 bauris 6 phauris and 13 reories 
pukhta share together with khudkasht land in Mauza 
Benipur Bind, Pargana Bihar, District Patna, Touzi 
No 10318. I, the executant have to sell ‘the said 
share to meet certain legal necessities. Accordingly, 
with a view to sell it I made negotiation for sale 
with Bhup Narayan Singh, alias Sham Narayan 
Singh, resident mouza Bind, pargana Bihar, district 
: Patna for Rs. 13,000 (rupees thirteen thousand) (il- 
legible), I heartily agreed to sell and the said 
vendor (sic) heartily agreed to purchase the. same 
for that much consideration money." 

In their Lordships’ opinion, the subject 
‘of sale is clearly the share and not merely 
the individual interest of the executant 
therein, and the share was joint family 
property; the addition of the words “ to 
meet certain legal necessities” confirms 
this view. It is moreover clear that the 
price agreed upon was the fair value of the 
whole, : 


The second question arises under 8. 27 
(b) of the Specific Relief Act. Three 
questions of fact arise in the case of the 
later transferee, namely, as to payment of 
his money, as to his good faith, and as to 
the absence of notice to him of the original 
-contract, ; b 

The Subordinate Judge did not accept 
the evidence of the appellant's two witnes- 
ses, who spoke to the knowledge of 
-defendant No. 4 of the prior contract, 


„and equally clearly he did not accept the l 
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latter’s denial of such knowledge, for he 
states “ Defendant No. 4 has not produced 


satisfactory evidence to show that he had. 


no notice of the plaintiff's contract, neither 
has he established that he was a bona fide 
purchaser for consideration.” Defendant 
No. 4 had not adduced any other witness 
than himself on this point. On the ques- 
tion of payment of Rs. - 10,500, which. was 
to be paid in cash atthe time of registra- 
tion, defendant No. 4 was the only witness, 
and the learned Judge states: 

“He (defendant No. 4) states that he paid 

Rs. 10,500 to Parahadi Singh at the time when he 
executed the kabala., Had that been so, defendant 
No, 4 would have taken the sale deed from Parshadi 
at that time and would have himself presented the 
same before the Registrar: for .registration, The 
endorsement on Ey, B shows that this deed was 
presented for registration by Parshadi himself, 
That fact clearly goes to show that Rs. 10,500, a 
portion of the consideration which was to be paid 
in cash to Parshadi Singh, was.not paid.” 
The learned Judge held that the onus of 
proof under s. 27 (6) was on defendant 
No. 1, and, there being no satisfactory 
evidence that.he was without notice, and 
the Rs. 10,500 not having been paid, the 
appellant was entitled to specific perform- 
ance, d on 

In the High Court, both the learned 
Judges held that the onus of proof under 
8. 27° (b) was on the appellant, and not .on 
defendant No. 4, and that there ` was no 
evidence either on the question of notice 
or the question of payment: On the latter 
point they disagreed with the inference 
drawn by the, Subordinate Judge. from 
the presentation of.the sale deed for regis- 
tration by the vendor, and observed: 

“That reasoning is impessiole to understand, as the 
practice in India 1g for the vendor to take the ‘deed 


Their 
with 


Lordships 


are unable to agree 
this 


statement of the practice 


‘in India; in such cases as the present, 


where a cash payment isto be made at 
the time of. registration, the commoner 
practice is for the vendee, on payment, to 
present the deed for registration and get 
the registration receipt. But while, in 
their Lordships’ opinion, the retention of 
the receipt by the vendor in the present 
case is suggestive of non-payment of the 
cash sum, they do not think that it is 
sufficient proof by itself of non-payment, 
and they agree with the learned Judges 
of the High Court that there is no sufficient 
evidence either on the question of payment 
or onthe question of notice, and that the 
applicability of s. 27 will depend on a 
decision as to where the burden of proof 
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lies primarily, there being no need to 
consider in the present case the circum- 
. stances under which that burden may shift. 

It will be convenient to state the material 
portions of the section, which are as fol- 
lows :— i 

“27. Except as otherwise provided by this chapter, 
specific performance of a contract may be enforced 
against — 

(a) Hither party thereto ; 

[b Any other person claiming under him by a title 
arising subsequently to the contract, except a trans- 
feree for value who has paid his money in good faith 
and without notice of the original contract.” 

In their Lordships’ opinion, the section 
lays down a general rule that the original 
contract may be specifically enforced 
against a subsequent transferee, but allows 
an exception to that general rule, not to 
the transferor, but to the transferee, and, 
in their Lordships’ opinion, it is clearly 
for the transferee to establish the circum- 
stances which will allow him to retain the 
benefit of a transfer which prima facie, 
he had no right to get. Further, the 
subsequent transferee is the person within 
whose knowledge the facts as to whether 
he has paid and whether he had notice of 
the original contract lie, and the provi- 
sions of ss. 103 and 106 of the Indian 
Evidence Act, 1872, have a bearing on the 
question. The plaintiff does not necessari- 
ly have knowledge of either matter. In 
a case in 1862 before this Board, Varden 
Seth Sam v. Luckpathy Royjee Lallah (1), 
an ‘equitable lien by deposit of title deeds 
was enforced against a subsequent trans- 
feree of the property. In delivering the 
judgment of this Board, Lord Kingsdown 
stated :— 

“Though both the third and the last defendants 
pleaded, in effect, that they were bona fide purcha- 
gers for value, without notice, yet they did not prove 
that defence, though the plaintiff charged notice 
and collusion with the first defendant.” , 
And later :— 

“The question to be considered is, whether the 
third and sixth defendants respectively possessed 
the land free from that lien, whatever its nature. 
As one who owns property subject toa charge can, 
in general, convey no title higher or more free than 
his own, it lies always on a succeeding owner to 
‘make out a case to defeat such prior charge, Leb it 
be conceded that a purchaser for value, bona fide, 
and without notice of this charge, whether legal or 
equitable, would have had in these Oourts an equity 
superior to that of the plaintiff, still such innocent 
purchase must be, not merely asserted, but proved 
in the cause, and this case furnishes one such proof.” 


Although under s, 54 of the Transfer 
of Property Act, 1882, the appellant's 
agreement for sale does not of itself create 
any interest in or charge onthe property, 


(1)9M I A 30% Marsh 461;1 Suther 480; 1 Sar. 
857. 
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their Lordships are of opinion that the 
rule of procedure stated by Lord Kings- 
down is -applicable to the present case 
under s.°27 (b) of the Specific Relief Act. 
This view under the Specific Relie fAct 
has been taken in a number of cases in 
India, of which it is sufficient to refer to 
Himatlal v. Vasudeo (2), Baburam Bag v. 
Madhab Chandra Pollay (3), Tiruvenkata- 
chariar v. Venkatachariar (4), Naubat Rat 
v. Dhaunkal Singh (5) and Muhammad 
Sadiq Khan v. Masihan Bibi (6). Their 
Lordships’ attention was drawn to only 
one decision to a contrary effect, viz., Peer- 
kha Lalkha v. Bapu Kashiba Mali (7) 
but their. Lordships prefer the earlier 
Bombay decision in Himatlal’s case (2), 

Counsel for defendant No. 4 prayed in 
aid certain decisions on the somewhat 
analogous provisions of the insolvency 
statutes. The first of these was Oficial 
Assignee of Estate of Cheap Soo Tuan v. 
Khoo Saw Cheow (8) a case under s. 50 (1) 
of the Bankruptcy Ordinance of the Straits 
Settlements, which, so far as material, 
provides :— i 

“Any settlement of property, not being......8 
settlement made in favour of a purchaser.....in 
good faith and for valuable consideration ...,.ahall 
if the settlor becomes bankrupt within two years 
after the date of the settlement, be absolutely void 
às against the official assignee.” : 

It was held by this Board, upon con- 
struction of the section, that the onus is 
upon the official assignee to prove that a 
conveyance which he is seeking to set 
aside thereunder was not made in good 
faith and for valuable consideration. In 
their Lordships’ opinion, that section is 
not in part casu with the section of the 
Specific Relief Act, in several respects. 
In the first place, the structure of that 
section is different, in that it does not 
provide a general rule with a permitted 
exception, but defines the area of voidance, 
and the prior settlements that are outside 
that area are expressly excluded from in- 
validation by s. 52 of the Ordinance, In 
the second place, the. operation of the 
section is the opposite of the operation of 
8, 27 of the Specific Relief Act, in that it 
renders void an earlier right in favour of 

(2) 16 Ind.- Oas. 680; 36 B 446; 16 Bom. L R 
°F) 19 Ind. Oas. 9; 40 O 565; 18 O WN 341, 

(4) 23 Ind, Oas, 621; 26 M L J 218, 

(5) 32 Ind. Oas. 953; 38 A184; 14A L Jl, 

(6) 125 Ind, Cas. 108; 9 Pat.417; 11 PL T_439; 
Ind Rul (1930) Pat. 510; A I R 1930 Pat, 459, 

(7) 73 Ind. Oas, 231; 25 Bom. L R 875; A IR 1923 
Bom. 410. 

(8) (1931) A G67; 100L J P O 45; (1929-30) B & 
O R 270; 144 L T 130, 
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a later one. That decision’ “wasi. followed 
in Oficial Receiver v. PEE K.°M:-ReM.. 
Chettyar Firm (9) which arose under’s: 53” 
of the Provincial Insolvency. Act; “1920, 
and in Harry Pope v. Official “Assignee 
of Rangoon (10), which arose under s. 55 
of the Presidency-towns Insolvency Act, 
1909. The provisions of these , two Acts 
are similar to those of the Straits Settle- 
ments Ordinance. It may further be 
observed that, before deciding to file a 
a suit, the official assignee or receiver 
has available any information to be obtain- 
ed from the insolvent, and, in the case 
of the Straits Settlements Ordinance (s. 31) 
and of the Presidency-towns Insolvency 
Act (s. 36), he has the power, through the 
Court, of obtaining full information. 

Their Lordships accordingly agree with 
the view of the Subordinate Judge that 
the onusis upon defendant No. 4 to bring 
himself within the exception in s. 27 of 
the Specific Relief Act, and, as already 
indicated, their Lordships agree with the 
learned Judges of the High .Court that 
there is no sufficient evidence either on 
the question of payment or on the question 
of notice. The appellant is, therefore, 
entitled to the relief sought by him. 

Their Lordships should refer to another 
argument that was submitted on behalf 
of defendant No. 4, to the effect that the 
Court should consider which of the two 
contracts was most beneficial to the minors 
and prefer the one so selected. But in 
view of the decision of the Subordinate 
Judge on the minors’ case, against which 
no appeal has been taken, their Lord- 
ships think that this contention is not 
open. . 

Their Lordships are accordingly of 
opinion that the appellant is entitled to 
the specific rèlief that he claims, and they 
will humbly advise His Majesty that the 
appeal should be allowed, that the decree 
of the High Court dated June 12, 1930, 
should be set aside, and that the decree 
of the Subordinate Judge dated March 31, 
1928, should be restored ; the appellant to 
have the costs of this appeal and of the 
appeal in the High Court paid by res- 
pondent No. 1 (defendant No. 4). This 
will leave open any questions of restitution 


(9) 131 Ind. Cas. 767; 58 IA 115; A I R1931 PO 
75; 35 O W N 577; Ind, Rul, (1931) P O 159; (193°) 
AL J 444; 53 GL J 373; 60M L J 652; (1931) M 
WN615°9R 170; 33 Bom. L R 867; 34 LW 36 


QO) 

(10) 146 Ind. Cas. 742: 601 A 362: 6 RP O 31:58 
© L J471; (1933) M W N 1449; 66MLJ L Sere 
1; (1934) ALJ 77; AIR 1934 P 03(P O). 
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as between the parties to bè dealt with b 
the Court below. 

N. Appeal allowed. 

Solicitors for the Appellants :—Messrs. 
Watkins & Hunter.. 

Solicitors for the Respondents :—Messrs. 
W. W. Box & Co. 


PESHAWAR JUDICIAL. COMMIS- 
SIONER’S COURT 
Civil Revision Appeal No. 210 of 1933 
October, 24, 1933 
MiIDDLETON, J. C., ane SaaDUDDIN, 


SAINDITTA RAM — PETITIONER 


versus 
Tan Wiru CHHATA RAM-PIARA LAL 

AND OTHERS — DEFENDANTS-—RESPONDENTS 

Cwil Procedure Code (Act V of 1908), s. 115—-N.- 
W. F. P. Courts Regulation of 1981, 8. 84— 
Revision petition—Period of limitation for jfiling— 
Copy of judgment of trial Court--Necessity of— 
Extension of time—When can be granted—Limitation 
Act (IX of 1908), ss. 5, 12 

For a revision petition a copy of the judgment, of 
the trial Court is required as a matter of practice, 
but that is more in the interests of the petitioner 
himself than an absolute necessity for the validity of 
the petition. The safest course in cases like these 
is that except in exceptional cases 
the circumstances are such as to justify extension 
under s. 5 of the Limitation Act, a revision petition 
should be presented within 90 days of the judgment 
against which the petition is directed. A petitioner 
must apply for both thefcopies simultaneously, that 
is to say, for the copy of the lower Appellate 
Court's judgment and of the trial Court's judgment. 
If he is unable to get the trial Court’s judgment 
within the period of limitation, he must present 
his revision petition with the copy of the lower 
Appellate Court's judgment attached to it and if 
he satisfies the High Oourt that he had applied 
simultaneously, ordinarily time would be given to 
him to get the copy of trial Court's judgment and 
attach it to his petition. 

A. of the decree passed by the 
District Judge, Derajat, dated March: 9, 
1933, upholding that of the Sub-J udge, 
Fourth Class, Bannu, dated August 15, 
1932, 

Lala Tek Chand, for the Petitioner. 

Lala Beli Ram, R. B., for the Rospond- 
ents. 

Judgment.—A preliminary issue arises 
in this revision petition which considering 
the interest of the litigant public has been 
referred to this Bench for decision. There 
is nostatutory provision fixing any period of 
limitation for a revision petition under 
s. 34 of the N-W. F, P. Province Courts. 
Regulation of 1931. It is, however, the. 
practice not only of this Court .but we 
understand of all the High Courts that as 


whére 
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a normal rule revision petitions are not 
entertained after the expiry of 90 rdays 
from the dateof the judgment. Of course 
in exceptional -circumstances this Court 
has never hesitated in . extending this 
period onthe analogy ofs.5 ofthe Limita- 
tion Act.!Now the Civil Procedure Code, does 
not lay ‘down what copies are to accompany 
a revision petition, but here again the 
practice of the Court has been, and we 
understand that the same is the rule in other 
High Courts in India, that copies of the 
judgment of both the Courts below and the 
copy of the decree of the lower Appellate 
Court are required to be attached. This is 
precisely the same as is the case in fur- 
ther appeals here and second appeals in 
High Courts. Now it has been ruled by 
the Lahore High Court in a case reported 
in Balur Singh v. Mangat Rai,.100 Ind. 
Oas. 854 (1) that in computing the period 
of limitation for second appeals (and of 
course for second appeals the period of 
limitation is fixed by statute) the timespent 
inobtaining the copy of the judgment of 
the -first Court will not be allowed under 
s. 12 of the Limitation Act, though, as noted 
‘above, according to the rules of the Court 
such copy is required to be attached tothe 
memorandumof appeal. We do not see 
any good reason that asa normal rule of 
practice the case of a revision petition 
should be differentiated and a different rule 
followed. For a revision petition a copy 
of the judgment ofthe trial Oourt is re- 
quired asa matter of practice, but that is 
more in the interests of the petitioner him- 
self than an‘ absolute necessity for the 
validity of the petition. The safest course in 
cases like these appearsto be that except 
in exceptional cases where {the circumstan- 
ces are such as to justify extension under 
8.5 of the Limitation Act, a revision peti- 
tion should be presented within 90 days of 
the judgment against which the petition 
is directed. A petitioneramust apply for 
both the - copies simultaneously, that isto 
say, for the copy of the lower Appellate 
-‘Court’s judgment and of the trial Court's 
judgment. If he is unable to get the trial 
Court’s judgment within the period of limi- 
tation, he must present his revision with 
the copy of the lower Appellate Court’s 
judgment attached to it and if he satisfies 
this Gourt that he had applied simulta- 
neously, ordinarily time would be given to 
him to get thecopy of trial Court's judg- 
ment and attach it to his petition. 


b 100 Ind. Cae; 854; 9 Lah, L J 5; A I R1927 Lah. 
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In the ‘présent. tase it appears that 
copies ‘weré’ nót applied for simultaneously. 
‘The application, for . copies “of the lower 
Appellate Court’s “judgment and decree 
was madeon April 27,1933, and (that, of the 
first Court one day earlier, but this does 
not make any difference. We may take it 
that plaintiff did not practically apply 
simultaneously for both the copies. Heis 
however, according to the rule of practice 
explained above, not entitled to a deduc- 
tion under s, 12 ofthe Limitation Act for 
the copy of the trial Court's judgment and 
allowing him only the days spent in obtain- 
ing copies of the judgment and decree of 
the lower Appellate Court, admittedly his 
petition for revision is beyond 90 days. 
There are no exceptional circumstances 
justifying an extension of time and, we 
therefore, hold that according to the rule of 
practice this petition is barred by time and 
is bound to fail. 

On the merits we do not kanker that the 
petitioner has got any sound case for revis- 
ion. His transaction was more or less a 
speculative one and we do not see that 
any injustice has been done to him, 
but we prefer to dismiss this petition not 
on merits but on the ground of limitation, 
as above explained. The order of the 
Court is that the petition is dismissed with 
costs. 

N. Petition domaa 


paer 


MADRAS HIGH COURT 
Appeal against Order No. 192 of 1931 
October 19, 1933 
SUNDARAM CHETTY AND PAKENRAM 
Watsu, JJ. 

KRISHNAN OHETTIAR AND ANOTHER — 

A : 
TEUS 
MANICKAMMAL AND ANOTHER— 
RESPONDENTS 

Hindu Law of Inheritance veer ane Act) (II 
of 1929)—Whether applies to succession persons 
who died beforethe Act—Interpretation ae Statutes— 
Retrospective operation—Keference to preamble and 
proceedings of legislature, 

The Hindu Law of Inheritance (Amendment) Act, 
II of 1929, does not apply to cases of HinJu males 
who died before its coming into force, and in deter- 
mining the order of succession to the estate of such 
persons the Hindu Law, as it stood before the Act, 
should be applied. Shib Das v. Nand Lal (Q and 
Bandhan Singh v. Daulat Kuar (2), dissented from, 
Janki v, Sattan (3), followed. 

The preamble of an Act may legitimately be 
consulted to solve any ambiguity or to fix the mean- 
ing of words w may have more than one or- to 


keep the effect of the Act within its- real scope 


eis oe! 
aig 
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whenever the enacting part is in any’ of these re- 
aspects open to doubt, $ 

It isa fundamental rule of English law that no 
statute shall be construed to have retrospective 
operation, unless such a construction appears very 
clearly inthe terms of the Act or arises by necessary 
and distinct implication. 

A. againsk an order of the Gourt of the 
District Judge, North Arcot at Vellore, 
dated December 23, 1930 and made in 
O. P. No. 31 of 1930. 

Mr. B.C. Seshachala Iyer, for the Appel- 


‘lants. 


Mr. T. R. Ramachandran, for the Respond- 
ents. 


Judgment. This isan appeal preferred 
by one Krishna Chettiar against the order 
of the District Judge of North Arcot for 
the grant of a succession certificate in 
favour of the respondents in O. P. No. 31 of 
1930. The last male owner was Ponnusami 
alias Subbu Chetti who died unmarried in 
or about 1916. His mother (Muthammal) 
succeeded to his estate as a limited owner 
under the Hindu Law and died on Septem- 
ber 14, 1929. The present respondents who 
are the sisters of the last male owner claim- 
ing to be the nearest heirs by virtue of 
Act IT of 1929 sought for the issue of a suc- 
cession certificate in their favour, in order 
to enable them to collect the debts due to 
the estate of the last male owner. This 
present appellant Krishna Chettiar opposed 
this application contending that under the 
Hindu Law, he as the paternal uncle of the 
last male owner Ponnusami is entitled to 
succeed to the estate on the death of his 
mother and that Act IL of 1929 would not 
apply tothis case. The learned District Judge 
held that as sisters, the respondents have 
a preferential right over the paternal uncle, 
as the Hindu Law of Inheritance (Amend- 
ment) Act, II of 1929, had come into force 
when the last limited owner (Muthamma!) 
died. The correctness of that finding is 
challenged in this appeal. 


This appeal raises an important question 
of law. This question does not appear to 
have come up for decision in this High 
Court till now. The point for consideration 
is, whether this Act has retrospective opera- 
tion in the sense that the change of law 
introduced in this Act affects also the estate 
of persons who have died before the Act. 
As this Act is not expressed to come into 
operation on a particular day, it must be 
deemed to have come into force on the day 
on which it received the assent of the Gover- 
nor-General, i.e on February 21, 1929. 
The preamble of the Act is as follows :— 

“ Whereas it is expedient to alter the order in which 


after the passing of this Act. 
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certain heirs of a Hindu male dying intestate aré 
entitled to succeed to his estate; it is hereby enacted 
as follows.” 


By s. 1 of the Act, it is made ‘applicable 
to the whole of British India and ‘to the 
property of Hindu males governed by the 
Law of Mitakshara not held in coparcenary 
and not disposed of by will. The change 
effected in the order of succession of certain 
heirs is declared in s. 2, whereby a son's 
daughter, daughter's daughter, sister and 
sister’s son should in the order so specified, 
rank next after a father’s father and before a 
father’s brother. 

The question is, in respect of whose estate 
or property the-altered order of succession 
among the heirs as fixed by this Act should 
apply. There is nothing in s. 1 to clarify the 
doubt whether it covers also cases of male 
owners who died even before the passing 
of this Act. There is nothing explicitly 
stated to indicate that the Act has such a 
retrospective operation, When there: “is 
some doubt in this respect in the enactiiig 
part, we may legitimately look to the word- 
ing of the preamble of the statute for solv- 
ing the doubt. The following passage in 
Maxwell on the Interpretation of Statutes, 
7th Edition, at pp. 37 and 38 is instructive ; 

“ The preamble of a statute has been said tobe a 
good means of finding out its meaning, and as it 
wereakey to the understanding of it; and as it 
usually states or professes to state the whole object 
and intention of the legislature in passing 
the enactment, it may legitimately be consulted to 
solve any ambiguity or to fix the meaning of words 
which may have more than one or to keep the effect 
of the Act within ita real scope, whenever the enact- 
ing part isin any of these respects open to doubt” 

In this Act, the preamble says that it 
is in respect of the estate of a Hindu 
male dying intestate. According to the 
plain meaning of. the words employed, it 
seems to us that the Act is intended to apply 
to cases of Hindu intestate males who died 
We can 
pereeive no ambiguity in the preamble. 
The expression “a Hindu male dying intes- 
tate” connotes a person whose death is to 
occur and not one who had already died. 
If it was meant that the Act should operate 
retrospectively so as to affect the estate of 
persons who died even before the Act, we 
must find clear words signifying such an 
inien‘ion. On the other hand, the wording 
of the preamble indicates that the scope of 
the Act is otherwise. 

It is argued that if succession opens after 
the passing of this Act even by the death of 
a limited owner, the provisions of this Act 
should apply in fixing the priority among 
the heirs of the last male owner. But in 
our view the mere circumstance of the suc- 
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cession opening after the passing of this Act 
is not enough to attract the provisions of 
this Act, but it must also be shown that 
the opening of the succession is in respect 
of the estate of a Hindu male dying intestate 
after the passing of this Act, as would be 
clear from the preamble. Section 2 of the 
Act merely refers to certain heirs taking 
precedence over others, but the query is 
whose heirs are meant in it. It is not clear 
from s. 1 whether they are the heirs of a 
Hindu male who died before or after the 
Act, but the answer is found in the pre- 
amble, and the doubt, if any, is solved by 
it. 

The view that we take of the Act as it 
now stands receives strength, if we turn to 
the wording of the original Bill and the 
way in which it was amended by the Select 
Committee in which form the Act now stands. 
The, Bill was introduced in the Legislative 
Assembly on March 22,1928. Its preamble 
ran thus: 

“ Whereas it is expedient to alter the order in which 
certain heirs of a deceased Hindu dying intestate are 


entitled to succeed to his estate; it is hereby enacted 
as follows ` 7 i 

In sub-cl. (2) of cl. (1) of the Bill the 
latter portion is worded as follows :— 

“ But it applies only in the ease of the property of 
Hindus, not being held in co-parcenary and not having 
been disposed of by will, to which the succession 
opens after July 31, 1928." 


In the Bill as amended by the Select 
Committee, the word “deceased” in the 
preamble was dropped out and the refer- 
ence to the opening of succession was also 
omitted. The reason for the omission is 
stated thus in the report of the Select Com- 
mittee : — 

“ Weare also of opinion that’ it. is unnecessary 


either to assign retrospective effeet to the provisions ` 


of the Bill or to defer the coming into operation 
thereof, and we have, therefore omitted the reference 
to the date on which the succession opens.” 


These omissions appear to be very signifi" 
cant and it seems to us that with the object 
of not extending the operations of this Act 
to all cases of succession opening after the 
Act, irrespective of the time of the death 
of the last male owner, but to limit its 
operation only to the .cases’ of the Hindu 
male dying intestate after the Act coming 
into force, the aforesaid amendments have 
been effected. The fact that succession 
opens after the passing of this Act is not, 


therefore, the only test for the applicability - 


of the provisions of this Act. 

The general rule is that an Act should not 
be construed to have retrospective opera- 
tion, unless such a construction is clearly 
warranted by the express terms of the 
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Act. Atp. 186 of Maxwell’s book, it is 
observed that a fundamental rule of English 
law is that no statute shall be construed to 
have retrospective operation, unless such a 
construction appears ‘very clearly in the 
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terms of the Act or arises by necessary and - 


distinct implication. At p. 187, the learned 
author observes that a testator is presumed 


to have in view the state of the law whenhe - 


made his will. 
ably presume that a person competent to 
make a will is satisfied with the state of 
the law regarding the order of succession to 
his estate among his heirs, if he prefers to 
die intestate without making a will. If he 
wishes to prefer a remoter to a nearer heir 


If it be so, we can reason- ` 


f 


he will certainly have recourse to the mak- ` 


ing of a will, If he does not make a will, 
it may be because he wishes that his pro- 
perty should devolve according to the exist- 
ing lawof succession. The policy of the 
legislature is not to make a subsequent en- 
actment operative against the estate of such 
aman and thus frustrate his presumed 
intentions, unless for special and weighty 
reasons such a retrospective operation is 
found to be necessary. If Act II of 1929 is 
given such a retrospective operation, it 
would be frustrating the intentions of the 
last male owner -who preferred to die 
intestate before the passing of this Act. 
Such an anomaly will not arise if this Act 
should be held to apply only prospectively. 


We have been referred to a decision of- 


the Lahore High Court reported in Shib Das 
v. Nand Lal (1), and to another decision 
of the Allahabad High Court reported in 


Bandhan Singh v. Daulat Kuar (2). A. 
similar question arose in both those cases, - 


and the learned Judges have held that the 
provisions of this Act as to the order of 
succession are applicable to the estate of 


the last male owner though he died before . 


the passing of this Act. In the latter case, it 
seems to have been almost taken for granted 
that the Act has such a retrospective opera- 
tion; There is no discussion of the matters 
involved in the solution of this question in 
either of those judgments, and, for the 
reasons which we have stated, with great 
respect we express our dissent from those 
decisions. On the other hand, there is a 
later decision of the Lahore High Court 


holding a contrary view which is in accord- . 


ance with the view we have taken. It is 
the decision of a single Judge reported in 


(1) 138 Ind. Cas 291; 13 Lah. 178: A I R 1932 Lah. 
361; 33 P L R 423; Ind. Rul. (1932) Lah. 454. 
(2) 138 Ind. Oas. 389; (1932) A LJ 384;Ind. Ral, 


" (1932) All. 400; A I R 1933 All, 152, 


1142 


Janki v. Sattan (3). In that case also, there 

is no discussion, but the contention that 

” Act Il of 1929 is not retrospective and the 
sister was no heir at all previously and is 
not a preferential heir under the Act, as 
the Hindu male through whom she claims 
died before the passing of the Act, is 
stated to be correct. 

In view of what we have stated above, 
we come to the conclusion that Act II of 
1929, does not apply to cases of Hindu 
males who died intestate before its coming 
into force.- In determining the order of 
succession to the estate of such persons, the 
Hindu Law as it stood before this Act should 

“be applied. By so doing the appellant 
Krishna Chettiar would be a preferential 
heir (as the paternal uncle of the last male 
owner) to the respondents who are his sisters. 

We accordingly allow this appeal and 
dismiss O. P. No. 31 of 1930 with costs in 
both Courts. 

Appeal allowed. 


“A. 
13) 146 Ind. Cas. 511; AI R 1933 Lah. 777; 6R 
Lah, 243; 34 P LR 964. 


LAHORE HIGH COURT 
First Civil Appeal No. 1029 of 1930 
October 23, 1933 
ADDISON AND Currin, JJ. 
COMMITTEE or MANAGEMENT oF 
GURDWARAS, AMRITSAR,tanD orHERS— 
APPELLANTS 
versus 

INDAR SINGH AND OTAERS—RESPONDENTS. 

Sikh Gurdwaras Act (VIII of 19251, ss. 5 (1), 28— 
Publication of consolidated list—Person coming 
forward under s. 5 (1:—Proof to be adduced—Claim 
not made—Right of Shromani Gurdwara Prabandhak 
Committee to bring suit for possession—Suit, if to be 
automatically decreed. 

When the consolidated list contemplated by the 
Sikh Gurdwaras Act has been published, the person 
who can come forward under s 5 (1) of the Act is 
one who claims a right, title or interest in the prop- 
erty included in such consolidated list. Ifsuch a 
person does not come forward, the Local Government 
must, under the provisions of s. 5 (3) of the Act, 
publish a notification specifying the right, title or 
interest to any properties in respect of which no 
such claim has been made. If no such claim has 
been made the Shromani Gurdwara Prabandhak 
Committee has a right under s. 28 to bring a suit 
for possession of that prperty which in the ordinary 
course of events must be automatically decreed, 
Mehr Singh v. Sochet Singh (1), applied. 

[Bungas defined.] 

F C. A. from the decree of Second Sikh 
Gurdwaras Tribunal, Lahore dated March 
12, 1930. 

Mr. Charan Singh, for the Appellants, 

Mr. Din Dayal, for the Respondents. 

Addison, J.—The property in suit 
consists of a bunga called Bunga Man Khaira 

H 
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along with three shops attached thereto. 
It was claimed on behalf of the Sri Har- 
mandir Sahib, that is, the Golden Temple 
in the usual consolidated list published 
under the provisions of s. 3 (2) of the Sikh 
Gurdwaras Act with Government Notifica- 
tiou No. 269-G dated December 13, 1927. 
This notification resulted in two petitions 
namely the one which is before us and 
the other No. 1311, lodged by certain 
Jagirdars of village Sarhali, Tahsil Phillur, 
District Jullundur. The Jagirdar claimed 
that the bunga had been built by their 
ancestor Sardar Nahar Singh whooriginally 
lived in Man Khaira. As the descendants 
of the founder of the bunga these Jagirdars 
claimed that it belonged to them. The 
Shromani Gurdwara Parbandak Committee 
came to terms with these Jagirdars and 
a declaration was given by the Gurdwaras 
Tribunal in terms of the compromise. 
According to it, the bunga and attached 
shops were recognised as wagf property 
under the management of the Sardars of 
Sarhali who were to let the shops and 
maintain the bunga outof the rent. The 
appointment of a bungai or custodian 
was left in the hands of the Sardars who hed 
power to change these custodians at any 
time and appoint a new one. It was 
also agreed that pilgrims could stay gin 
the bunga when visiting the Golden Temple. 

The present petition was put in by three 
persons, Indar Singh and Sundar Singh, 
sons of Hari Singh, and their cousin Sant 
Singh. They claimed the property as their 
own. They said that the main property was 
a stable known as Bunga Jiwan Singhwala 
the threeshops being part of that stable, 
They claimed the property as an in- 
heritance derived from their ancestors who 
had constructed the building at their own 
cost. They further stated that they had been 
exercising full proprietary rights for 60 
years and that the property had no con- 
nection with the Golden Temple and was 


not dedicated to its service. In this 
petition the issues framed at first were 
the two following: — (1) Is the Harmandir 
Sahib the owner of the property 
in dispute? (2) is the claim of 
the Harmandir Sahib within time? 


An application was then made by the 
Shromani Gurdwara Parbandhak Committee 
to amend the issues. It was claimed that 
the proper issue was: “Are the peti- 


‘tioners the owners of the property in dis- 


pute?” This application was rejected by a 
majority of the Tribunal, the President 
and one member holding that the 


1934 


persons who were in the position of 
plaintiffs were the Shromani Gurdwara 
Parbandhak Committee and that the petition 
of Indar Singh and the two others was 
merely in the nature of a counter-petition 
or counter-claim. The third member of the 
Tribunal, Sardar Kartar Singh held that it 
was for the petitioners to establish their 
right, title or interest in the property in 
accordance with the provisions of s. 5 (1) of 
the Act and that the proper issue in 
view of the fact that the petitioners 
were in possession should be as follows:— 

“Are the petitioners not the owners of the 
property in dispute?” Later, however, the 
Tribunal added the issue:. (3) “Are the 
petitioners in possession of the Bunga as 
bungaisand on behalf of Sri Harmandir 
Sahib?” 

On the merits, all the members of the 
Tribunal held that the petitioners were 
mere bungais or custodians of the bunga. 
A majority of the Tribunal further held 
that it had not been proved that the 
Golden Temple was owner of this banga 
by dedication. This majority, there- 
fore, granted a decree to the effect that 
the Durbar Sahib had no proprietary 
right in the property in dispute of 
which the petitioners were the bungais. 
Against this decision, this appeal has been 
preferred, 

I have no hesitation in. holding thatthe 
decision of the majority of the Tribunal to 
the effect that the petition of Indar Singh 
and thetwo others was in the nature of a 
counter-petition and thatit was the duty of 
the Shrovani Gurdwara Parbandbak Com- 


mittee, at whose instance the property was. 


included in the consolidated list to prove 
their ownership, is wrong. After the con- 
solidated list is published, the person who 
can come forward under s.5 (1) ofthe 
Act is one who claims aright, title or interest 
in the property included in such consoli- 
dated list. Jf such a person does not come 
forward, the Local Government must, under 
the ‘provisions of s. 5 (3) ofthe Act, publish 
a notification specifying the right, title or 


interest of any properties in respect of which. 


no such claim hasbeen made. Thereupon 
the Shiromani Gurdwara Parbandhak Com- 
mittee has the right under s. 28 of the 
Act to bring a suit for possession of that 
property which inthe ordinary course of 
events must be automatically decreed. There 
is no doubt, therefore, that it was for Indar 
Singh, his brother and cousin, to prove that 


they hada right, title or -interest in the . 
property, we 
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The decree, as already stated, was to the 
effect that the Golden Temple had no 
proprietary rights in the property in dispute 
of which the petitioners were the bungais. ` 
Indar Singh andthe two others have not 
appealed against that portion of the decree 
which gives them the position of mere bungais 
or custodians, and it was not seriously urged’ 
before us that they were owners and 
not bungais or custodians. In any case 
the evidence on the record is ample 
to establish that they are mere bungais 
or custodians. Bungas are definedin Mehr 
Singh v. Sochet Singh (1) as follows: — 

“Bungas are hostels where pilgrims coming from 
various parts of India to pay a visit to the Golden 
Temple stay. These hostels were founded by rich 
men especially bythe Rajas and were dedicated to 
the publicas wagf property. ‘here was appointed 
in each bunga a custodian called bungat whose 
duty was to read Granth Sahib and arrange for the 
comfort ofthe pilgrims staying in the burga and 
keep the bungats in proper order. This shows that 
the bungas are partly religious and partly charitable 
institutions and the office of Manager may therefore 
be said to partake of the nature of a religious office. 
The manager if he has any powers at all may himself 
be the bungai or he may appoint some one else 
to preform the duties of the bungat who has.to 
read the Granth Sahib. His other duties are to 
look after the visitors and to take proper care of 
the building.” 

It may be noticed here the manager 
mentioned was adescendant of the foundar 
and not the bungai, who is- mere custodian 
appointed usually by a descendant of 
the founder. The wagf nature of the 
property was also recognized in a Division 
Bench judgment in Gah! Singh v. Surjan 
Singh (2). It seems to me therefore that 
the finding of the Tribunal that the three 
petitioners were mere bungais, a finding 
which is incorporated in the decree and 
which has not been appealed against, 
should result in the dismissal of 
the petition in which the three petitioners 
claimed that they were full owners of the 
property in question. They have not only 
failed to prove the position taken by them but 
it was established that they were not owners. 
but mere bungais. Further it seems tome 
that the question whether the property is 
dedicated to the Golden Temple does not 
arise in this petition. That question has 
already been settled by compromise in the 
other petiton in which the rights of the 
Shromani Gurdwara Parbandhak Com- 
mittee and the local committee of manage- 
ment and the rights of the descendants 
of the founder have been. settled. This ques- 

(1) 35 Ind. Oas, 620: 9 P R 1917; 151 P W R 1916; 
17 PLR 1917. - 

(2) 54 Ind, Oas. 955;A I R 1920 Lah. 271; 146 P R 
1919; 87 P L R 1920; 2- Lah. L J 13. - - 
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tion therefore no longer remains to be 
decided and need not be discussed by me 
except to note thatthe learned President 
and one member of the Tribunal held that 
ithad not been proved that the property 
was dedicated to the Golden Temple while 
the third member held that there was suffi- 
cient proof of this. In my opinion the 
question does not arise as it is settled by 
the compromise inthe other petition, that 
compromise decree providing amongst 
other things as to who has the right of 
removing a bungat or custodian and other- 
wise controlling him. Of course the bungais 
are never removed, it will beopen to them 
to raise whatever defences are open to them 
as bungais. 

In the result, I would accept the appeal 
and dismiss the petition of Indar Singh, 
Sundar Singh and Sant Singh claiming the 
property as owners as they have been prop- 
erly held tobe mere bungais or custodians. 
They will pay tothe appellants the costs of 
this appeal. ` 

Currie, J.—I agree. 

Ne Appeal accepted. 


LAHORE HIGH COURT 
. Second Civil Appeal No. 115 of 1933 
November 17, 1933 
Darr SINGH, J. . 
BHAN SINGH - PLAINTIFF— APPRLLANT 


; . versus 
LAKHSHMI NARAIN AND oraERs— 
DEFENDANTS - RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 100—~ 
Hindu Law—Natural guardian's power to alienate 
minor's property--Question if guardian could not 
convey valid title—Whether one of mized law and 
fact . 

Under Hindu Law a natural guardian can alienate 


the property of the minor for necessity or for the 


benefit of the estate Consequently, the question 
whether the guardian could not convey a.. valid 
title is a question of mixed law and fact and cannot 
be raised for the first time in second appeal. 

S. O. A. from a decree of the District 
Judge, Ludhiana, dated November 30, 1932, 
reversing that of the Additional Subordinate 
Judge, ‘ourth Olass, Ludhiana, dated May 
18, 1931. 

Sardar Jhanda Singh, for the Appellant. 

Dr. Nand Lal, for the Respondents. 

Judgment. —The case as to fraud and 
misrepresentation is concluded by findings 
of fact. The learned Counsel for appellant 
however contends that assuming that the 
property belonged to the minor the res- 
pondent could not convey a valid title, 
In Mulla’s Hindu Law at p.561 it is stated 
that a natural guardian can alienate the 
property of the minor for necessity or 
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for the benefit of the estate. The ques- 


tion is, therefore, one of mixed law, and 
fact and cannot be raised for the- lst time 


in second appeal.. As regards the auc- ` 


tioneer not having appealed, the terms of 
QO. XLI, r. 33, Civil Procedure Code,. are 
wide and the District, Judge has exercised 
his discretion on the: .poin6 and on the 
findings I cannot say the “discretion was 
wrongly exercised. Hence, I dismiss the 
appeal with costs. : 
N. Appeal dismissed. 
-OUDH CHIEF COURT 
Criminal Revision Application No. 13lof 1933 
`~ © January 11,.1934 
“+ NAnavorry, J. 
GAYA DIN LAL—Acouszp— APPLICANT 
Le versus 
EMPEROR — COMPLAINANT - RESPONDENT 
Criminal Procedure Code (Act V of 1898),s 408— 
Trial Magistrate framing charge against accused— 
Sessions Judge ordering prosecution of thé? decused 
for same offence—Legality of. ' = 


Where the trial Magistrate has framed-.a.-charge ~ > 
against an accused person, and discharged him the 
Sessions Judge cannot order His prosecution for the :”. 


same offence, as to try him again forthe -same 
offence will be in contravention of the provisions 
of g. 403, Oriminal Procedure Code. -, |. ~: 


Cr. R.A, from an order of the iSes- 
sions Judge, Rae Bareli, dated September 
` Mr. Girja Shankar, for the Applicant, 

Mr. H. K. ‘Ghose, for the Opposite Party. 

Judgment. This is an application for 
revision under s. 489 of the Code of 
Criminal Procedure of an order of Mr. 
Mohammad Abdul Haq, Sessions Judge 


of Rae Bareli, dated September 23, 1933. . 


The learned Sessions Judge has ordered 
‘the prosecution of Gaya Din applicant 
for an offence under s. 468, Indian Penal 
Code, holding that Gaya: Din was not 
charged in the previous trial with that 
offence. I have examined the charge sheet 
framed by the trial Magistrate Pandit 
Gurcharan Niwas Misra, and I find that 
he did frame a charge under s. 468, 
Indian Penal Code also against the ap- 
plicant. The applicant cannot, therefore, 
again be tried for the same offence as 
that -is opposed 
s. 403 of the 
cedure. 

The result is that I allow this applica- 
tion for revision, set aside the order of 
the learned Sessions Judge, dated Septem- 
ber 23, 1933 and direct that all proceed- 
ings taken in pursuance of that order be 
quashed and the applicant be discharged. 

N. Application allowed. . 


Code of Criminal Pro- 


to -the provisions of . 


“4 
a 
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PATNA HIGH COURT 
Appeal from Appellate Decree No, 821 
-  . of 1930 
_ November 21, 1933 
COURTNEY-TERRELL, O. J., AND 
. Kourwant.Sauay, J. 
PATHAL SINGH AND OTHERS — 
PLAINTIFES— APPELLANTS 


~. versus ; 
SEOBACHAN SINGH AND OTHERS- 
DEFENDANTS —RESPONDENTS 

Hindu Law—Joint family—Power of karta to 
compromise suits—-Comproinise not assailed on merits 
—Mere fact of plaintiffs being minors on date of 
compromise—Whether a ground for setting aside 
- compromise, ‘ 

it is first ofall part of the ordinary business of 
the karta of a family, anda father’s position with 
regard tohis son is certainly no less, to compromise 
sults especially when the compromise is prima 
facie a good compromise. lf a member. of a 
family wishes to set aside a contract made by the 
karte or by his father, it is at least necessary to 
show that the compromise or contract effected was 
ofan imprudent character and not such as to benefit 
the family: ` When the compromise itself has not 
„been assailed on its merits, the mere fact that the 
‘plaintifis were at the time of the compromise minors 
is-not a ground for setting aside the compromise 
on mere proof of that fact. 


S. C.A. from a decision of the District 
Judge, Muzaffarpur, dated March 20, 
1930, confirming that of the Subordinate 
Judge, ~ Muzaffarpur, dated August 23, 
1929. 

Messrs. G. P. Sahi and D.C. Varma, for 
the Appellants. gi | 

Messrs. Sunder Lal and Sant Prasad, for 
the Respondents. | 

Courtney-Terrell, ©. J.—This is an 
appeul by ‘the plaintiffs from the decision 
of the District Judge of Muzaffarpur who, 
in agreement with the Subordinate Judge, 
dismissed their suit for a declaration that a 
certain compromise which had been entered 
into in a previous suit was not binding 
“upon them. The plaint set forth the case 
that the defendants second party had pur- 
chased ‘certain properties from one Ram 
Padarath Singh who was the grandson of 
one Musammat Bhagwan on March 5, 1909, 
‘that in 1926 the detendants fist party had 
sued to set aside this purchase on the 
allegation that they were thereversioners of 
the husband of Musammat Bhagwen and 
that Ram Bahadur Singh had got the gift 
from. Musammat Bhagwan, The suit was 
compromised and the compromise was to 
this effect that the piece of property which 
in fact had been purchased for the sum of 
Rs. 1,225 wasgiven up to the defendants 
first party on receipt of a sum of Rs. 12,00, 


The plaintiffs allege that they are members . 
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of the family of the defendants. second 
party but were minors at the time and were 
not made parties and claim a declaration 
that the compromise decree obtained in the 
suit was not binding upon them. 

It has been found as a fact by both the 
Courts below that the plaintiffs were repre 
sented in the suit which was compromised 
by reason of the fact that the father of each 
and every one of them was a party tothe 
suit and a partyto the compromise. Only 
one of the plaintiffs has since attained. 
majority and this suit is obviously an 
attempt, not by the minors at all, but by 
the persons who had entered into the com- 
promise with the object of getting the com- 
promise set aside because they have chang-. 
ed their minds. The law, as Iunderstand 
it,is clear. It is first of all part of the 
ordinary business of the karta of a family, 
and a father's position with regard to his 
son is certainly no less, to compromise 
suits and on the face of the facts described 
in the plaint itself they are such that the’ 
compromise was prima facie a good com- 
promise. Ifamember of a family wishes 
to set aside a contract made by the karta or 
by his father it is at least necessary to 
show that the compromise or contract 
effected was of an imprudent character and 
not such as to benefit the family. In this 
case the plaintiffs have offered no evidence 
ofany sort or kind. The learned Judge 
has based his decision that.the plaintiffs 
were represented, not only on the states 
ments in the plaint as to the relationship 
between the parties in the first suitand the 
plaintiffsin the present suit, but also on 
the fact that in Register D, the fathers of 
the plaintiffs were entered and were ina 
proper position therefore to deal with the 
matters in dispute and were in possession, 
In these circumstances there can be no 
doubt that the plaintiffs are bound by the 
terms of the compromise. The compromise 
itself has not been assailed onits merits, 
The mere fact that the plaintiffs were at the 
time of the compromise minors is not a 
ground for setting aside the compromise on 
a mere proofof that fact. In my opinion the 
judgment of the learned District Judge and 
that of the Subordinate Judge was right and 
this appeal should be dismissed with 
costs. 

Kulwant Sahay, J.—I agree. 


N Appeal dismissed, 
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MADRAS HIGH COURT 
Second Civil Appeal No. 671 of 1932 
September 18, 1933 - 
Ramesam, Orra. C. J., AND 
VENKATASUBBA Rao, J. 
Tas BANK or HINDUSTAN Lop., 
MADRAS—PLAINTIvF—APPELLANT 
versus 
N. GOVINDARAJULU NAIDU— 
DEFENDANT — RESPONDENT 
Negotiable Instruments Act (XXVI of 1881), 
ss, 37, S9— Accommodation note ~ Liability of maker and 
payee respectively—Maker, whether only surety for 
payee—English and Indian Law—Release of payee, 
whether discharges maker—Express] reservation of 
rights, effect of—-Contract Act IX of 1872), s. 184— 
Discharge of debtor reserving rights against surety, 
effect of--Interpretation of  Statutes—English 
Law. 
Under s. 37 ofthe Negotiable Instruments Act, 
the maker of a promissory note is, inthe absence 
of a contract to the contrary, liableto the holder as 
rincipal debtor and the payee as surety and the 


act that the promissory note is an accommodation ` 


note does not make any difference. respect 
the Indian Law differs from the English Law. 
Rama Krishnayya v. Kassim \2),explained, [p. 1146, 
col. 2. 

ande and Indian Case Law discussed.] 
Therefore, the holder of an accommodation note 
having no notice ofits true character at the time 
of his taking the note but after notice thereof gives 
time to or releases the payee he does not thereby 
discharge the maker. [p.1147, aol. 1.) 

Even assuming that in the case of an accommoda- 
tion note the maker is liable as the surety and the 
payee as the principal debtor, ifthe holder while 
releasing the payee reserves his rights against the 
maker, the maker is not discharged. [ibid.] 

Entering ,intoan agreement with a principal 
debtor granting bim time will not discharge the 
surety ifthe right against the surety is reserved. 
This principle is applicable to all negotiable in- 
struments even thoughs. 39 of the Negotiable 
Instruments Act, provides for such reservation only 
in the case of Bills of Exchange. Annadana Jadaya 
Gounder-v. Konammal (14), applied. [p. 1149, col. 1} 

Where the section ofan Indian statute is plain, 
it isnot desirable or proper to turnto the English 
Law for guidance [p. 1150, col. 2,] 


In this 


S. C. A. against a decree of the District 
Court of the North Arcot at Vellore in Appeal 
Suit No. 167 of 1931 preferred against that 
of the Court of the District Munsif, Vellore, 
‘in Original Suit No. 476 of 1930. , 

Messrs. S. Parthasarathy and YV, K. 
Thiruvenkatachart, for the Appellant. 

Mr. K. Rajah Ayyar for Mr. K. Subra- 
manian, for the Respondent. 

Ramesam, Offg. C.J.—The facts of 
this second appeal may at first. be stated. 
The first defendant executed a promissory 
note dated April 28, 1930, in favour of the 
second defendant for Rs. 2,500, payable 
74 days after date 7. e., on or after July TL 
1930. The second defendant endorsed it to 
the plaintif, the Bank of Hindustan Limited, 


BANK OF HINDUSTAN V. GOVINDARAJULU NAIDU 


4710 

on May 1, 1930. The plaintiff's case is that 
he paid full consideration and that he is a 
holder in due course. He presented the 
note (which is described as a hundi in the 
judgment of the lower Courts) to the first 
defendant for payment after the due date 
but the first defendant dishonoured it; hence 
the suit under appeal. -The District Munsif 
gave a decree against both the defendants. 
On appeal by the first defendant alone, the 
appeal was allowed so far as the first de- 
fendant is concerned. The plainti“ files 
this second appeal against the first defend- 
ant. The first defendant’s plea was that the 
suit hundi was an accommodation note, that 
no consideration passed under it and he 
was only a surety for the second defendant 
that as the plaintiff entered into a composi- 
tion deed with the second defendant he 
was exonerated from liability in the transac- 
tion. To this argument the plaintiff's 
reply was that the first defendant was not 
merely a surety and that, even, if he was, 
under the composition deed of the second 
defendant the rights against the first dé- 
fendant were reserved. The District Munsif 
decided in favour of the plaintiff on the 
second plea. On appeal the District. Judge 
also found that the money was really taken 
by the second defendant and that, therefore, 
the note was really an accommdation note ; 
and he, therefore, held that the second de- 
fendant was the principal debtor and. the 
first defendant was. the surety. -He next 
held, differing from the District Munsif, 
that s. 39 of the Negotiable Instruments 
Act does not apply to the case of a note 
and that, therefore, the reservation in the 
composition deed does not help the plaintiff. 
He refers to three cases, viz., a decision of 
the Oudh Chief Court, Belloso F. W.v. Bank 
of Upper India Limited, 7 Ind. Cas. 727 (1), 
a decision of this Court Ramakrishnayya v. 
Kassim (2), and the decision of the House 
of Lords in Overrend Gurney & Co. v. Oriental 


‘Financial Corporation (3), and he finally 


observes in para. 5: 


“This case although it relates to English Law, 
does, in my opinion, govern the present case and it 
has not been shown that on this point there is any 
difference between the English and Indian Law.” 

In Second Appeal it is contended for the 
plaintiff that the first defendant is the prin- 
cipal debtor and the second defendant is 
the surety and that, theiefore, the composi- 
tion with the second defendant cannot 


‘have the effect of discharging: the first de- 


fendant whois the principal debtor. 


(1) 7 Ind. Cas 727; 13 00 206. 
a 13 M 172, 


(3) (1875) 7 H L O 348; 31 L 'T 322, 


The 
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. respondent’s reply to the argument is sub- 
stantially the same as the reasoning of the 
- District Judge, namely, -that the principle 


of English Law applies to this case, that. 


the English Law does not differ from the 

- Indian Law in this matter, that under the 
English Law the second defendant would 
be the principal debtor and the first de- 
fendant the surety and that, if so, he is 
discharged by the further transaction bet- 

~ween the plaintiff and the second defend- 

- ant. The respective contentions about the 
plaintiff's rights against the first defendant 
being reserved. urged in the lower Court 
have also been repeated here. 

. Taking up the first point, it is desirable 
now to notice what the English Law on the 
subject is and to see how far, if at all, the 
Indian Law differs from the English Law. 
It seems to me that on the question who 
‘is the principal debtor and who is the 

.Sarety in an accommodation note or accom- 
.modation bill the English Law has fluctuat- 
-ed through five different stages. The 
earliest case is the decision in Mallet v. 
-Thompson (4). In that case the endorsee of 
the payee for whose accommdation the note 
was made: knowing that it was an accom- 
modation note entered into a” composition 
deed with him. It was held. by Lord EHen- 
borough that the maker was not discharged. 
But soon after Lord Ellenborough seems to 
-have arrived at a different conclusion in 
two nisi prius cases. In Laxton v. Peat 
(5), the endorsee of a bill received it know- 
ing that it was accepted for accommodation 
of the drawer and he then gaye time. to the 


drawer when it became due upon his pay- 


ing a part. It was held by Lord Ellen- 
borough that the acceptor was discharged. 
He held that, as the bill was an accom- 
modation bill to the knowledge of the 
endorsee, the acceptor should be considered 
only as a surety for the drawer and he was, 
therefore, discharged by the endorsee giving 
time to the principal debtor. Again in 
another case, Collet v. Haigh (6), Lord Ellen- 
borough held that the acceptor is a surety 
and the drawer is the principal debtor and 
giving time to the acceptor would not dis- 
charge the drawer. The doctrine of Lord 
Ellenborough was soon doubted by Gibbs, J., 
in Kerrison y. Cooke (7), and by Lord Mans- 
field in Raggett v. Axmore (8) and Fentum 
v. Pocock (9), and held not to apply where 

(4) (8804) 5 Esp. 178. 

(5) (1809) 2 Camp 185. 

(1812) 3 Camp 281. 

7) (1813) 3 Camp 352, 

9) (1813) 4 Taunt 730, 

9) 11813) 5 Taunt 192, 
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the acceptor promised to pay the bill when 
demand was made at maturity. The deci- 
sionin Fentum v. Pocock (9), was in the 
Court of Common Pleas and up to 1853 this 
judgment of Lord Mansfield was regarded 
as the settled doctrine of the Courts of 
Common Law in England, the last of such 
decisions being the one in Manley v. Boycot 
(10), decided ‘just before the introduction of 
equitable pleas. All the decisions bei ween 
1813 and 1853 being noticed in the footnote ‘t’ 
at p. 9 of Rowlatt on ‘The Law of- Principal 
and Surety.’ The doctrine of the Common 
Law was only limited to cases where the 
creditor at the time of taking the instru- 
ment agreed to regard the drawer or’ the 
maker of the bill or the note as surety 
and the acceptor or the payee as the prin- 
cipal debtor. In equity a wider rule of law 
prevailed according to which the creditor 
was constrained to regard the drawer or the 
maker as a surety only even when therewis 
no express contract but by notice of -the 
fact that it is an accommodation bill: or 
note; and it was also held that notice eyen. 


‘after the endorsement in favour of the prin- 


cipal debtor willdo. One such decision is 
the casein Edwin v. Lancaster (11). ‘In 
the course of the argument’ Crompton, J. 
observed that the decision of Lord Mansfield 
in Fentum.v. Pocock (9), must be regarded 
as virtually -overruled. In this case the 
holder knew by the time of the composition 
that the note was really an accommoda- 
tion note. All the- cases are noticed at 
p. 5 of Rowlatt’s book: This stite of 
uncertainty with some conflict between the 
Common Law and the Equity seems to have 
continued in England until 1894,. when 


` Rouse v. Bradford Banking Co. (12), -was 


‘decided by the House‘ of: Lords’ finally 
establishing the law. Until that decision; 
as Rowlatt -observes at p. 6, Principal 
and Surety : : , 

“Tt was anaal whether a. notification to the 
the 


‘Jur, 
a 


oy 


MEME} eos 


ape 
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in this state òf uncertainty which prevailed 
in England? An attempt must have been 
made to adopt the better of the two doct- 
zines. In Daniel on N egotiable Instru- 
ments in para. 1334 (Vol. 11) it is observed : 
“ And even where ths holder knew that the appar- 
ent principal party wag really signing for the accom- 
modation of another, at thé time when he received the 
instrument, ‘the better opinion is that that circum- 
stance does ‘ not altér his rights or duties, as such 


party has held himself out and obligated himself in - 


a certain character, and has no just ground to de- 
mand ı or expect greater. consideration than that legal- 
ly inċident to that čħaractėr which he has assumed. 
If he ‘intended to insist on the privileges of a surety, 
le should hafe refused to bind himself excépt in a 
recoghised form of suretyship. Furthermore, it may 
be observed, that while the indulgence or release of 
“do acceptor. (or other prificipal) materially affects the 
Témedies ‘of the drawer ‘(or other surety) who is 
- thereby ‘delayed or entirely deprived of recourse 
against the acceptor upori the, bill itself, to which he 
would be entitled and upon ‘which, he might sue the 
‘ace: ptor on making payment, no such ‘injury can 
“possibly ‘pe inflicted on the acceptor for aécommoda- 
‘tion “by indulgénce:to or release of the drawer. The 
aéceptor.may, at the time at or. after maturity of the 
bill ‘pay it, and, no matter what may be the ‘arrange- 
‘ments betweéeit, ‘thé ‘hélder ‘and ‘the drawer, gue the 
“Tastèr not dipon the bill "but -for money päid to his 
-us6." 
Again in para. 1335 it is observed: 

“There is strong authority for what seems to us 
‘the better doctrine, that even if the holder know at 
‘the’ tiis “he réeceivéd the bill of note fhat it was 
‘adceptéd or ‘made for accommodation, his rights and 
ditiss“are in mo réspect’ altered’: ‘and no indulgence 
:tó the release of a drawer or indorser will discharge 
‘the acceptor or. maker,” 

That. is, s0 ‘early as 1873, when the first 
édition’ of ‘Daniel was “published, in spite of 
weighty ‘English’ and American decisions to 
the ‘contrary, tais, view was. considered the 
better doctrine. This Was ‘also, the. opinion 
of Story. on Promissory Notes s. 418, and 
‘Slory of Bills, s. 253. Now let us turn to 
What the Indian Legislature has done. 
ction, $7 of the Negotiable Instruments 

Act ‘gays. : 

“The makér of 'a promissory note or cheque, the 
drawer of a Bill of Exchange until acceptance, and 
the acceptor: are, in the absencé of'a contract to the 
contrary; ‘respectively lidble thereon’ as principal 
debtors; and the other parties thereto are liable there- 
oh "as, suretiés for themaker, dréwer or acceptor aa 
thé case dy be.” 

“This section makes no distinction between 
an accommodation note or bill and other notes 
and bills. One rule of law is. laid down for 
all kinds of notes and bills. It sweeps away 
the distinction which seems to have troubl- 
ed-the English Courts between accommoda- 
tion notes and bills and other notes and 
bills, * The seccnd ‘circumstance ‘which 
appéars in the section is that the only 
method of changing the position of the 
parties.is by ‘a contract to the contrary.” 
‘This provision sweeps away the doctrine of 
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notice prevailing in the English Courts. 
Mere knowledge onthe part ofthe endo-see 
of the faci that the bill or note is an ac- 
comodation note:or bill whether the know- 
ledge is at ihe time of the endoisement or 
afterwards has become absolutely irrele- 
vant, All that we have got to see is whe- 
ther there is “a contract to the contrary.” 

Knowledge atthe time but not amounting 
to such contract has got the same result 
asif thereis no knowledge at all or if the 
knowledge is sometime “after the endorse- 
ment. lt is obvious in the face of s. 37 that 


' the rule of law prevailing in the Eaglish 


Law Courts prior to 1853” was adopted by 
the Indian Legislature and if weare left to 
conjecture perhaps because it was thought 
to be the better doctrine by eminent jurists. - 
But whatever the reason may be, that the 
Indian Legislature adopted the Common 
Law doctrine of Lord Maitsfield in Fentum 
v: Pocock (9) is plain from s. 37. Ib -is 
noticeable that so far as the application of 
the law of guarantee to the relations be- 
tween parties to negotiable instruments 
the subject has not been codified in Eng- 
land, there being no sections like ss. 37 and 
39 of the Negotiable instruments Act in 
the Billsof Exchange Act. Sothat, though 


‘the law of negotiable struments is now 


codified in the Bills of Exchange Act of 
1882, so far as the application, of law ‘of 
suretyship to parties to negotiable. instru- 
ments is concerned itis left open for evolu- 
tion and development by case. law; and: 
we have seen that it was finally settled 
only by-the decision of the House. of Eords 
in 1894 by adopting the doctrine -of the. 
Equity Vourts. But long before.1894, the 
Indian Legislature has adopted the doctrine 
ofthe Common Liaw Courts. Not. only has 
it not adopted'the doctrine that'even if the 
fact relating to a¢commodatior is not known 
it is immaterial but it has also. gone. to:the 
extent that even if itis known at the time 
of the endorsement it is equally immaterial. 
Not knowledge but actual contract to. the 
contrary is the only thing. that will effect 
a reversal of the prima facie position, 
namely, that the maker or the acceptor 
is the ‘principal , debtor and the payee or 
the drawer is the surety. A perusal of 
s 37 plainly shows that in this matter the 
Indian Law differs from the English. 
Law and that the conclusionof theleartied 
District Judge that there is no difference 
between the twois erroneous. The decision 
in Ramakrishnayya v. Kassim (2), appears 
on a superficial 1eading to support the 
respondent but, if the judgment of 


1934 


Shephard, J. is carefully perused, it is 
plain that he was perfectly alive to the 
change made in the Indian Law. In that 
case at the time of the éndorsement all the 
facts weré known to the endorsee and the 
ciréumstances appearing from the evi- 
dence were such that the learned Judge 
was able to inferthat the endorsee agreed 
to regard the maker as the surety ‘and 
the payee as the principal debtor. He 
actually found that there was “a contract 
to the contrary". At page 175* the learned 
Judge observed: j 

"It is for the defendant to show that he isnot, as he 


prima facie appears to be, the principal debtor. I 
‘think he has sufficiently proved thia.” 


The learned Judge starts on the basis 
of s. 37 and finally finds “a contract to the 
contrary” and that by reason of the con- 
tract the position of creditor and principal 
debtor is reversed. At p. 177* he ob- 
Serves: < 

“That section (s. 185 of the Contract Act) has to 

_be read with the provisions of the Negotiable In- 
striments Act; and,‘as hers, there was—within the 
. Meaning ofthe Negotiable Instruments Act, s 37— 
“a contract to the contrary” making defendant a 
surety instead of principal debtor, the defendant is 
entitled to be discharged if he can bring the case 


. within the terms ofs. 135 of the Contract Act.” 


Itseems to me that these observations 
in Shephard, J’s judgment in Ramakrish- 
nayya v. Kassim (2), far from being an auth- 
ority in favour of the respondent are really 
an authority against him. That decision 
conclusively shows that we must start with 
the position that the maker of an accommo- 
dation notë is the principal debtor and the 
payee is only a surety and that until ‘‘a 


contract to the contrary” appears that is the 


‘prima facie position. 


In that case there 
was ‘a contract to the contrary” found on 
the facts. There isno such “contract to 
the contrary” that has been pleaded or 
that can be found in this case. The deci- 
sion of the lower Appellate Court must, 
therefore, by réason of my conclusion on 
the first point be reversed and the plaintiff 


_givena decree against the first defendant 


also with costs here and in the lower 
Appellate Court and the decree of the 
District Munsif restored. 

Ooming to the second point, I observe 
that my learned brothers Venkatasubba Rao 


and Reilly, JJ. heldin Annadana Jadayya - 


v. Konammal (14) that entering into an 
agreement with a principal debtor grant- 
ing himtime will not discharge the surety 
“(4) 141 Ind. Cas. 852; 56 M 625; (1933) M W N 


45: 37 L W150: Ind. Rul, (1933) Mad 168;A IR 
1933 Mad 309; 64 M L J 286. : 


*Pages of 13 M.—[ Hd] 
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if the right against the surety is reserved. 
Mr. Rajah Ayyar has not contended that that 
decision is erroneous. He only. relies on 
s. 39 of the Negotiable Instruments Act. 
The mere fact that s: 39.of the Negotiable 
Instruments Act provides in respect of a 
Bill of Exchange for such reservation, does 
not show that the main principle recognised 
as part of the law of -.contracts does not, 
apply to other jiiegotiable instruments: 
Section 39 would, therefore, seem to, bea 
provision’ inserted ex abuudanti cautela. 
On this point also the appeal has got. to be 
allowed. a k 

Venkatasubba Rao, J:—This second 
appeal has been referred to a Bench by. 
Krishnan Pandalai, J., on thé ground that 
it raises important questions of law. . The 
lower Courts have found, and quite rightly; 
that the promissory note executed by the 
first defendant in favour -of the second is 
an accommodation note.“ The noté was en- 
dorsed by the payee (the sécond defendant) 
in favour of the plaintiff bank. At the 
time when it was sc endorsed, the bank 
had no notice that it was an acecmmodation 
note; but on a later date they obtained 
knowledge of the trué character of the note. 
Subsequent to their obtaining such know- 
ledge; the plaintiffs entered into an arrange- 


-ment with the second defendant, the effect 


of which was, that the bank‘agreed not to 
proceed againt him but reserved théir 
rights against the maker of the note: The 
first defendant's plea is that by. reason of 
the agreement referred to above, he became 
discharged. The trial Court has disallow- 
ed his plea and passed a decree in favonr 
of the plaintiffs; but the learned District 
Judge has reversed the trial Court's deci- 
sion and dismissed the suit. The plaintiff 
Bank have filed the present sécond 
appeal. ; Bo as 
The question raised is, whetherif the 
holder of an accommodation note having no 
notice of its true character at the time 
of histaking the note, but after notice 
thereof gives indulgence to the payee, (the 
party accommodated), he thereby discharges 
the maker (the accommodation party). 
Section 37 of the Negotiable Instruments 
Act runs thus: 


“The maker of a ponlo note or cheque, the 
drawer of a Bill of Exchange until acceptance, and 
the acceptor are, in the absencé of ‘a contract to the 
contrary respectively liable theréon as ‘principal 
debtors, and the other parties thereto are liable there- 
onassureties for the maker, drawer or acceptor; as 
the case imay be.” | te ed ee fee oe 
Under this section the maker ofa promis- 


sory note, is, inthe absence of 4. contract 


‘instance the maker 
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to the contrary, liable to the holder as 
principal debtor -and the payee as surety. 


Mr. Rajah Ayyar has most strenuously - 


conténded that where between the parties 
to the note; the normal position is.revers- 
ed (4. e., where thé payee is ‘the principal 
debtor and the maker, the surety as in the 


case of ‘ari accommodation note) the holder 


by giving timé to or releasing the payee, 
discharges the surety. The short question to 
Pe a aa is, whether thisis the true effect 
of s. 37.: : 3 7 
To sustain his position, Mr. Rajah Ayyar 
has had to contend that the words.‘‘a cons 
tract to the contrary” in the section refer 
toa ‘contract between the maker and the 
payee. The section deala with the rights 
of the holder and provides that at his 
shall be liable as 
principal debtor: What then, can the con- 
tract to the contrary, mentioned in the 
‘section, have reference to? It must refer 
toa contract wnich displaces the normal 
‘right’ which the holder possesses in’ law. 
Moreover, according to this contention, the 
‘section goes further than even the rule as 
understood in English Law, for under 
the English decisions, a contract between 
the maker and the payee is not by itself 
-sufficient, but further the holder must have 
«notice of ‘it. If Mr. Rajah Ayyar’s argu- 


‘ment be accepted, the question of notice on 
“the part ofthe holder becomes immaterial, 
“asthe moment a note is shown to be an 


accommodation note, the ‘payee vis-v-vis 
the ‘holder becomes the principal debtor. 


- As the section stands, it does not provide 


that inthe case of an accommodation note 
a different rule shall prevail; it recognises 
no exception but enacts in’ general terms, 


` that at the instance of a holder the maker 


‘ ghall.be lable ʻas principal debtor and the 


other parties, the payee being one such party, 


‘as sureties, 


“ section must be interpreted in the light of 
“ the English Law on the point. 


The learned Oounsel contends that the 


This cannot 
be done for two reasons; first, the terms 
of the section being plainand unambiguous 
it is not desirable or proper to turn tothe 


: English Law for guidance and secondly, 


itis difficult to say with any degree of 


' ‘certainty what the English Law was under- 


‘ stood to be by the framers of the Act. 


The English Law was fluctuating and the 
text-books treat the doubts on the point as 


` having been entirely removed only recently, 


-by the House of Lords in Rouse v. Bradford 
Banking Co. (12). There are four stages 
noticeable in the ‘development of -the Law, 
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so far as the English decisions go. It was 
held by Lord Ellenborough at nisi prius 
that where a bill was accepted for the 
accommodation of the drawer, the drawer, 
was to be considered the principal debtor, 
and the acceptor as his surety; and, there; 
fore, that time given to the drawer by -a 
holder with knowledge of the accommodation 
acceptance would discharge the acceptor, 
but time given to the acceptor would not 
discharge the drawer: Laxton v, Plat (6), 
and Collett v. Haigh (6). This marks the 
first stage. But this view was afterwards 
overruled at law, the acceptor even in the 
case of accommodation bills being con- 
sidered as the principal debtor, though the 
holder, at the time of making the agreement 
(giving the indulgence), or even of taking 
the bill, knew the acceptance to have beén 
without value: Fentum v. Pocock (9). See 
‘also Harrisonv. Courtauld (15), and Price 
v. Edmunds (16). It was otherwise’ where 
the holder at the time of taking the instru- 
ment actually agreed to treat the accommo- 
dation party as surety only: Manley v. 
Boycot (10). This marks the second stage. 
Butthe equitable doctrine slowly gained 
ground, that the holder discharges the 


“accommodation party, if after knowledge of 


his true character he gives indulgence to 
the party accommodated; in other words, 
“the creditor was constrained to regard the 
position ofthe surety not by contract but, by 
(Rowlatt on Principal and 


v. Stainbank (17), Polley v. Harradine: (18), 


Greenough v. M. . Clelland (19), 
and Overend Gurney & Co. v. 
Oriental Financial Corporation. (3). 


The last and 
the fourth stage. was reached, when the 
decision was given by the House of Lords 
in Rouse v. Bradford Banking Co. (12), 
already referred to. Owing to the loose 
reporting of Oakley v. Pasheller (20), and 
the decision in Swire v. Redman (18), it was 
regarded doubtful whether a notice to the 
holder given not at the time of his taking 
the bill but later would bind him to respect 
the position of the accommodation party 
as surety only. But the doubt seems to 
have been set at rest finally by the deci- 

15) (1832) 3 B & Ad. 36. f 
RU (1830) 10 B& 0 578 8 Ld(oayK B 

(17) (1855) 6 De GM & G 679; 10) RR 239. 

(18) (1857;7 HL & Bl 431;26 L J QB 156; 3 
Jur. Ing) 488; 5 W R405; 110 RR 666. 

(19) (1860) 30 LJ Q B15; 9EL& Bl. 424; 6 Jur 
(a) 772; L T 571; 8 W R 612; 19 RR 


778, - 
(20) (1836) 4 O &F 207, - . 
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sion in Rouse v. Bradford Banking Co. (12), 
it is now indisputable that, irrespective of 
any actual assent by the holder, any indul- 
gence given by him after obtaining know- 
ledge of the real position. to the party 
accommodated, has the effect of discharg- 
ing the acoommodation party, whether the 
knowledge was obtained at the time of his 
taking the note or later. (See Byles on 
Bills of Exchange, (1931) 19th Edition p. 
276 where the subject is most lucidly treat- 
ed; also Rowlatt on Principal and Surety 
(1926) 2nd Edition p. 4 to 6 > 

At the time of the enacting of the Nego- 
tiable Instruments Act, the English Law 
wasthusin a state of flux; that being so, 
it is difficult toimpute to the Legislature an 
intention which is not strictly in accordance 
with the wording of the section, As Ihave 
shown above, the strict doctrine at Common 
Law was,that there should be an actual 
agreement by the holder at the time of 
taking the instrument to regard the accom- 
modation party as surety only, (See Rowlatt 
on Principal and Surety p. 4). The 
plain construction of s. 37 of the Negotiable 
Instruments Act leads one to suppose that 
it-was this view of the English Law that was 
adopted by the framers of the Act. It 
must be remembered that in the present 
case the creditor obtained knowledge that 
the note was an accommodation one, not at 
thetime of his taking it but subsequently. 
In anyeveni, where the obtaining of the 
knowledge was after the taking of the note, 
it cannot besaid that the English Law at 
the time ofthe passing of the Indian Act, 
could be regarded as having been finally 
settled: Swire v. Redman (13). 

I may in passing refer to 8. 132 of the Con- 
tract Act although that section, asit refers 
to joint debtors, does not apply to the case 
in hand for the purpose of showing that the 
framers of the Indian Act have not, as 
regards the law of suretyship, always 
adhered to English principles. 

I therefore hold that the agreement 
` entered into between the plaintiff bank and 
the payee of the note did not have the 
effect. of discharging the Ist defendant, the 
maker. 

I have so far held that by reason of s: 387, 
the maker, even in the case of an accommo- 
dation note, remains liable as principal. 
and the payee as surety only, from the point 
of view of the holder's rights. If that beso 
as a discharge of the surety doesnot result 
ina discharge to the principal, it follows 
that the maker, the lst defendant, continues 
liable. Granting, however, that Mr, Rajah 
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Ayyar's contention is well-founded, that the 
position is iuverted~in the case of an 
accommodation note, that is to say, that the 
2nd defendant (the payee) must be treated 
as the principal, it is conceded that under 
the agreement in question, the holder's 
right to .proceed against the maker (on 
this hypothesis, the surety) has been 
reserved. In such a case by giving in- 
dulgence to the principal, thecreditor does 
not discharge the surety. I dealt with 
this point atlength recently in Annadana 
Jadayya v. Konammal (14), decided by 
Reilly, J., and myself. Mr. Rajah Ayyar 
accepts the correctness of this decision, but 
contends thatthe general law as tothe re- 
servation of remedies has no application to 


‘the case of negotiable instruments, except 


to the limited extent recognised in s. 39 of 
the Act. That section runs thus : 

“When the holder of an accepted Bill of Exchange . 
entersinto any contract with the acceptor which, 
under s 134 or 135 of the Indian Contract Act, 1872, 
would discharge the other parties, the holder may 
expressly reserve his rightto charge the other parties 
and in such case they are not discharged.” 

Whythe legislature has thought fit to 
enact a special séction in these terms, it is 
not easy to tell; but I am not prepared to 
hold that s, 39 by necessary implication 
abrogates the law as to the reserving of 
rights in the case of all negotiable instru- 
ments other than Bills of Exchange dealt 
with byit. I think that the proper canon 
of construction is that contended by Mr. 
Parthasarathi, the learned Counsel for the 
plaintiffs, (appellants). Maxwell states 
this rule of interpretation thus : 

“Provisions sometimes found in statutes enacting 
imperfectly or for particular cases only “that which 
was already and more widely the law have occasionally 
furnished ground for the contention that an intention 
to alter the general law was to be inferred from the 
partial or limited enactment, resting on the maxim, 
expressio unius est exclusio alterius But that 
maxim isinapplicablein such cases. The only in- 
ference which a court can draw from such superfluous 
provisions which generally find a place in Acts to 
meet unfounded objections and idle doubts ig that 
the legislature was either ignorant or unmindful of 
the real state of the law, or that it acted under the 
influence of excessive caution If the law be different 
from what the legislature supposes it to be, the impli- 
cation arising from the statute, it has been said, can- 
not operate as a negation ofits existence, and an 
legislation founded on such a mistake has not the 
effect of making that law which the ™ legislature 
erroneously assumed to be so.” Maxwell on! the 
Interpretation of Statutes, 7th Edition, P. :68, 


I therefore hold that even assuming that 
the payee is the principal debtor and the 
maker surety only, the plaintiffs are entitled 
to a decree against the lst defendant, their 
rights having been expressly reserved by 
the agreement in question. 
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In the result, the second appeal is allowed 
and the suit is decreed with costs through- 
out, 


ArN, Appeal dismissed. 


RANGOON HIGH COURT 
Criminal Revision Applications Nos. 136-B 
to 139-B of 1933. 

May 26, 1933. 

DUNKLEY, J. 
EMPEROR—PROSECUTOR 
versus 
KHIN MAUNG AND OTHERS—OPPOSITE 
PART, ES. 

Burma Prevention of Crime (Young Offenders, 
Act, 1980, sx 2 (d), 16 (d, 20 (8)~Order 
that can be passed under s. 20 (8)-—-Nature of-— 
‘Custody order’, meaning of—Junior School—Local 
Government, if can recognize any place which is not 
a training School asa Junior School —Interpretation 

- of statutes—Provisions of Act of one Province— 
: Whether a guide to consiruction of an Act of another 
Province : 

Under the provisions of s. 20, sub s. (3), Burma 
Prevention of Crime ‘Young Offenders) Act, the 
only order which a Magistrate is entitled to pass 

„is either an order sending the offenders- to a Junior 

Schoolor a custody order for the offenders to be 
detained in custody, for any period up to the age 
‘of 16. _Where,however a Junior School under the 
Act bas not been established, the only course which 
a Magistrate, acting under s. 20, sub-s. (3), can 
adoptis to“ make a custody order for him to be 
detained in custody for any period up tothe age of 
16." : 

The Local Government haa no authority under the 
Act to recognize as a Junior School any place which is 
nota “training school” within the definition is el. (d), 
‘s, 2 of the Act. The Act does not anywhere recognize 
the issueof a “custody order” committing a young 
person tothe custody ofa Home or similar institution; 
it only recognizes orders committing them to the 
custody of some individual or other. 

The Burma Act does not make any distinction 
between an order committing to suitable custody a 
young person who bas not been convicted of an 
offence and an order committing a youthful offender 
to such custody, and in both cases the young person, 
whether convicted ornot,is committed to the care 
of a custodian under a ‘‘custody order", and if, in 
the case of s. 20no bond were to be attached tothe 
“custody order”, there would be no conditions 
whatever attached to that order. 

The provisions of an Act of one Provincial 
legislature form a very poor guide to the construction 
of the provisions of an Act of another Provincial 
legislature, _ j 

Or. R, A. against the orders of the Fourth 
Additional Magistrate, Rangoon, dated 
April, 1939. 

Mr. Eggar, for the Crown. 

Order.— The four respondents in these 
four 1evisions were brought before the 
Juveite Court under the provisions of 
s. 20, sub-s. (2), Prevention of Orime (Young 
Offenders) Act, 1930. They are all under 
14 years of age, “and the Magistrate held 
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that cls. (a) and (e), sub-s. (1), s. 20 were 
applicable to them. Consequently, pur- 
porting to actunder the provisions of sub- 
s. (3), s. 20, he passed an order directing, 
in regard to each respondent that he be 
detained in the Senior training school at 
Thayetmyo till he attains the age of 16. 
The order of the Magiscrate was plainly 
illegal, for, under the provisions of s. 20, 
‘sub-s. (3), the only order which he was en- 
titled to pass was either an order sending 
the respondents to a Junior School or a 
“custody order’? for the respondents to be 
‘detained in custody, for any period up to 
the age of 16. A Junior School under the 
Act has not been established and conse- 
quently the only course which a Magistrate 
acting under s. 20, sub-s. (3), can adopt is 
to: 
“make a custody order for him to be detained in 
custody for any period up to the age of 16.” 
These four cases have been referred to this 
‘Court by the District Magistrate of Ran- 
goon with a recommendation that the order 
of the Magistrate sending the respondents 
to the Senior training school at Thayetmyo 
be set aside as being illegal and that instead 
an order sending them tothe home for Waifs 
and Strays at Rangoon be substituted. 
In the course of his order. the District 
Magistrate has stated that the Local Gov- 
ernment has, asa temporary measure, re- 
cognized the Home for Waifs and Strays 
as a substitute for a Junior school; but that 
is not strictly the case, for the Local Gov- 
ernment has no authority under the Act to 
recognize as a Junior school any place 
which is not a “training school” within the 
definition in cl. (d), s. 2 ofthe Act. The 
learned Government Advocate has stated in 
argument that what the Local Government 
has done is to cause to be issued to the Ma- 
gistrate in Rangoon an administrative order 
directing them that, in thecase of “cus- 
tody orders” issued under s. 20, sub-s. (3), the 
young persons concerned should be sent to 
the Home for Waifs and Strays at Rangoon. 
The Prevention of Crime (Young Offenders) 
Act does not anywhere recognize the issue 
of a “custody order” committing a young 
person to the custody of a home or similar 
institution; it only recognizes orders com- 
mitting them to the custody of some indi- 
vidualafor other, and I apprehend that the 
instructions issued by, the Local Govern- 
ment to the Magistrate of Rangoon Town 
District? were intended to mean that “cus- 
tody orders” issued under s. £0, sub-s. (3), 
should be directed to the Snperintendent 
of the Home for Waifs and -Strays; or what- 


1934 
ever may bethe title by which the person 
in charge of that institution is called, and 
I interpret the recommendations of the 
District Magistrate in these cases in that 
“sense, viz., that in the place of the orders of 
the Magistrate, directing that the respond- 
ents should be detained in the Senior 
Training School at Thayetmyo, ‘custody 
_ orders” should be made directing them to 
be detainedin the custody of the Superin- 
tendent of the Home for Waifs and Strays 
at Rangoon until they respectively reach 
the age of 16 years. The difficulty however 
arises that the Superintendent of this insti- 
tution declines to execute a bond to be 
responsible for the good behaviour of the 
young persons committed to his care, 

As I have said cl. (3), sub-s. 20, refers to 

a “custody order", and for the definition of 
this term it is necessary to refer to cl. (d), 
8, 16 of the Act, which is in the following 
terms: : 
- “(d) Byan order, hereinafter called a “custody 
order’ commit him to the custody of his parent 
or guardian or an adult relative (if any such 
person can be found who, in the opinion of the Court 
is fitto be the custodian), or to the custody of any 
trustworthy person; provided that the custodian 
shall executea bond, with or without sureties, as 
the Court shall think fit, to be responsible for 
the good behaviour ofthe person so entrusted to him 
according to the conditions ofthe bond for a period 
not exceeding 12 months,” > 

Section 16 refers to the treatment of 
young persons under 16 years of age who 
are convicted ofan offence, and the argu- 
ment now advanced by the learned 
Government Advocate is that the definition 
of “custody order” in cl. (d) of that section 
ends with the words ‘“‘trustworthy person”, 
and that the proviso requiring the custodian 
to execute a bond is not part of the defini- 
tion of a “custody order“ but isa special 
provision applicable only to a “custody 
order” passed under the provisionsof s. 16 
and not to a “custody order” passed under 
the provisions of any other section of the 
Act, In support of this argument I have 
been referred by him to similar Acts, 
dealing with youthful offenders and the 
protection of young persons of the Provin- 
cial legislatures of Bengal; Bombay, 
Madras and the Central Provinces, but, the 
provisions of an Act of one Provincial 
legislature forma very poor guide to the 
construction of the provisions of an Act of 
another Provincial legislature. Moreover, 
in none of the Acts ofthe other Provinces 
is sucha thing asa “custody order” men- 
tioned. : 


In these other Acts the provisions Ccor-. 


responding tos. 20, Burma Act, lay down 
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that the Court may orderthe young person 
to be committed to suitable custody inthe 
prescribed manner, i. e, by rules framed 
underthe Act, and the provisions corres- 
ponding tos. 16, Burma Act, lay down that 
the Comt may order the youthful offender 
tobe committed to the custody of his 
parent, guardian, adult relative, or other 
fit person, on such person executing a 
bond, The provisions of these Acts, there- 
fore, make aclear distinction between an 
order ;committing to suitable ‘custody a 
young person who has not been convicted 
of an offence and an order committing a 
youthful offender to such custody. In the 
first case the young person hasto be com- 
mitted in accordance with the provisions 
of rules framed under the Act, andin the 
second case the youthful offender has to be 
committed to the custodian executing a 
bond to be responsible for such person's 
good behaviour. In the Burma Act no such 
distinction is drawn, for in both cases the 
young person, whether convicted or not, is 
committed to the care of a custodian under 
a “custody order“, and if, inthe case of 
s. 20 no bonds were tc be attached to the 
“custody order”, there would be no condi- 
tions whatever attached to that order. 

If it was the intention of the Burma 
Legislature that the proviso to cl. (d), s. 16 
was notto form part of the general defini- 
tion ofa “custody order”, then the clause 
is singularly ill-adapted to express that 
intention; and the wording of other sections 
ofthe Act alsoconveys the contrary sense. 
Tf that was the intention one would expect 
that the word ‘‘provided” would be preced- 
ed by a full stopand that some such words ` 
as“‘in the'case of a custody order under 
this section” would be inserted. On the 
contrary,there is only a colon between the 
words “trustworthy person” and the word 
“provided,” and no words at all are insert- 
ed toshow that the proviso isto be appli- 
cable only to those “custody orders” which 
are passed under the provisions of that 
particular section. Tomy mind, the only 
possible meaning which can be assigned to 
el. (d), s. 16 is thatthe whole? of the- clause 
forms the definition of a “custody order,” 
wherever that phrase is used iñ ‘the’ Act. 
Moreover s. 23 of the Act explains the effect 
of a “custody order.” Sub-section (2) of this 
section says that : a 

“It shallbe deemed to be acondition of the bond 
executed by the custodian under a custody order 
that he shall feed, clothe and house in ‘suitable 
manner the person committed to his custody, and 
shall cause him to be brought up in accordance with 
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hisreligion as ascertained by 
mentioned in the order”. - 


the Court and 


And sub-s. (3) lays down the procedure . 


ona breachof this bond. If there were 
no bonds then the custodian would, under 
the Burma Act, be under no obligation 
even to feed, clothe or house the young 
person, a result which could never have 
been intended. Furthermore, under is. 39, 
sub-s. (2), cl. (f) of the Act the Local 
Government is empowered to make rules 
regarding “the conditions of bonds to be 
executed in pursuance of “custody orders” 
not, let {it be remarked, regarding the con- 
ditions under which ‘custody orders” 
themselvés may be made. Such rules have 
been framed in Judicial Department Noti- 
fication No. 186, dated June 11, 1931, and 
from their wording these rules must plainly 
beequally applicable to “custody orders” 
passed under s. 20 asto those passed under 


. 16. ae 

: I, therefore, hold that whenever a ‘custody 
order” is passed under the provisions of 
the Act, the custodian must execute a bond 
as required by the proviso’ to cl. (d), 8. 16, 
The orders of the Fourth Additional 
Magistrate, Rangoon, in these four cases 
are, therefore, set aside, and instead thereof 
“custody orders” will be made directing 
that the four respondents be detained, 
until they respectively reach the age of 
16 years, inthe custody of the Superintend- 
ent or other person in charge of the Home 
for Waifs and Strays, Rangoon, on such 
person executing a bond, as required by 
the proviso to cl. (d), 8.16 of the Act, in 
such amount and with or without sureties 
asthe Fourth Additional Magistrate may, 
in his discretion, determine. 

N. l 3 Order accordingly. 





BOMBAY HIGH COURT 
Criminal Appeal No. 304 of 1933. 

- September 26, 1933. 
BROOMFIELD AND DIVATIA, JJ: 
EMPEROR—APPELLANT 
VETSUS 
NANUBHAI MANEKLAL— 
we AccusED i 

Factories Act (XII of 1911), 88. 26, 86,41 (a), 52 
—Mili—Breakdown of rope—Stoppage of working 
of mill for fifteen minutes—Eatension of hours of 
work by fifteen minutes by manager—Offence— 
5. 26, scope of —S. 52, if governs s. 26 
tt Failure to comply with the provisions s. 36, 
Factories Act will not in itself amount to a breach of 
a. 26 orjustify a conviction under s. 41 (a), [p. 1155, 
eek owing to the breakageof a rope, the 
working ofa mill was stopped for fifteen minutes 
and the manager issued a special order extending 
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period of work for the day by fifteen minutes 
and the manager was prosecuted for breach ofthe 
provisions of s. 26, Factories Act : - 
Held, that it wasan infringement of s. 26 and 
the millhands must be deemed to have been 
employed otherwise than during the fixed hours and 
the manager was guilty of an offence under s. 41 a) 
of the Act [p 1158, col 2.) E 
Held, also that tbe manager did not thereby make 
any change in the standing orders so as to contravene 
the provisions of s. 36 |p. 1158, col. 1.] he 
Under s. 26, the hours should be fized and regula? 
and if any extension of the fixed period ‘is required 
for extraordinary reasuns, that is separately and: 
specifically provided for in s, 30. Section 52 does 
i apply to cases falling under s. 26. [p. 1159, col, 


Cr. A. against an order of the acquittal 
passed by the Sessions Judge, Ahmed- 
abad, reversing conviction and sentence 
ri by the City Magistrate of Ahmed- 
abad. 

Mr. B. G. Rao, Acting 
Pleader, for the Crown. 

Messrs, R. S. Parikh and S. T. Desai 
with him Mr. C. K. Shah, for the Accused.. 

Broomfield, J.—These are appeals by 
Government against the acquittal by the 
Sessions Judge of Ahmedabad of the 
occupier and the manager of the Viveka- 
nand Mills, Ahmedabad, who were con- 
victed by the City Magistrate of offences, 
under s. 41 (a)of the Indian Factories 
Act. 

According to the standing orders posted 
in the mill and notified to the Factory 
Inspector under s. 36 of the Act the work- 
ing hours for the night shift in the month 
of May, 1932, were 6-30 pP. m.to 5-30 A.M. 
with one hour's recess from 11-30 p.m. to 
12-30 a.m. The Factory Inspector, who is 
said to have received ‘complaints that the 
millhad been working overtime, paid a 
surprise visit at 5-45 a. m. on May 4, and 


Government 


s 


found the mill still working. Holding that 


an offence had been committed, he took 
down the names of some of the mill- 
hands who were working and made com- 
plaints, which have led to the present 
appeals. í 
The defence was that owing to the 
breakage of a rope the working of the mill 
was stopped for fifteen minutes from 3-15 
to 3-30 A. M., and, therefore, the closing’ 
hour. was extended to 5-454. m. The learn- 
ed Government Pleader was not prepared 
to concede that there wasin fact a stop- 
page of fifteen minutes. The evidence on 
the point is not free from doubt, but ap- 
parently that point was not seriously dis- 
puted inthe trial Court, and in the ap- 
peal before the Sessions Judge the argu- 
ment proceeded on the basis that there 
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had been a break-down and the time had 
been extended for that reason,” The evid- 
ence didnot show whether the working 
hours had been extended bythe manager, 
who, under s. 26, has to fix the hours of 


employment.- The Sessions Judge direct- 


ed further evidence to be recorded, and’ 

after- considering this evidence he held 

that the engine stopped owing to the 

breakage. of a rope from 3-15 to 3-30 A. M., 

and that at about 3-30 A. m., the manager 

changed ‘the time-table and ordered the 

heads of departments to work till 5-45 A. m. 

Here; again, the evidence is not altogether 

convincing.: But on the whole we think 

that no sufficient grounds have been 
shown for not’ accepting these’ findings of 
fact; and we are’of opinion that the pre- 
sent appeal- must be decided on the basis 
that they are correct. ; ' 
` The question. is whether. on these facts 
the’ accused were ' rightly convicted of 
offences under s. 41 (a) and ‘whether the 
acquittal by the Sessions Judge in appeal 
should be set'aside. It: depends on the 
construction of certain provisions of the 
‘Act. The relevant sections are ss. 26, 27, 

28,36, and 52 which provide as fol- 

lows: ; i : a 

"96, The manager ofa factory shall fix specified 

hours. for the employment of each person employed 

in such, factory, and no person shall be employed 
except during such hours. Howe 

27, No person shall be employed in a factory 
-for more than sixty hours in any one week. 

28. No person shall be employed in any factory 
for more than eleven hours in any one day. , 

36. (1) There shall be fixed in some conspicuous 
‘placé near the main entrance of every factory, in 
-Englisli and in the language of the majority , of the 
- operatives in such factory, the prescribed abstracts 
of this Act and of the rules, made thereunder, and 
also a notice containing the standing orders of 
“the factory uponthe following matters, namely:— 

(a) thetime of beginning and ending work on 
each day; aoa i 

(b) the periods of rest fixed under s. 21; 

(e) the hours of beginning and ending work for 
each shift (if any); ` i 
' (d) the hours of employment of all persons 
- employed; and i : 

e) the weekly holidays fixed under s, 22. 

2) A copy ofthe said notice shall be sent to 
“the Inspector within one month of commencing 
work. 

(8) The said notice shall be correctly maintain- 
. ed and keptupto date and any changein the 
standing orders ofthe factory shall be entered 
‘ therein by the manager before such change 
comes into force; and, when any such change is 
. entered in the notice, a copy of the notice or of 
the order in which the change is made shall be 
sent in duplicate by the manager to the- Inspector 
` within thirty-six hours. $ ; 

52. In computing the hours referred to ins. 23, 
el. (c), s. 24, cl. (b), e. 27, s. 28 ands.31, any inter- 
_ val by which work is interrputed for half an hour 

or more shall be excluded,” | 
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Section 41. prescribes penalties inter alia 
for the employment of any person contrary 
to any ofthe provisions of the Act, cl. (a), 
and for failure to comply with any of the 
provisions of s. 36, cl. (1), The prosecu- 
tion here was under cl. (a). The specific 
offence -alleged is a breachof s. "26. So 
that we are mainly concerned with that 
section, the short point for determination 
being, whether when the manager, by his 
order at 3-30 a. m. or thereabouts, extended 
the working time to 5-45 a. m., he had fixed 
the hours of employment within the mean- 
ing 0f s. 26, | ah 

The view taken bythe trial Magistrate 
was this. He found that the provisions of 
s. 86 had not been complied with, be- 
cause the notice of the changeinthe hours 
had not been senb to the Inspector in 
duplicate, nor in the proper form, and 
because there was nothing in the evidence 
before the Magistrate to show that the 
change in the working hours was made 
before the’ change .came into force; and 
he held, therefore; that the hours of work 
were as fixed in thestanding orders, and 
that the employment of the hands beyond 


5-80 A. M., was an offence against s. 26. 


The Sessions Judge took. the view that 
the failure to comply with s. 36 was not the 


_ charge against the accused, and could not 


constitute an offence unders: 41 (a). . That 
offence could only consist in the present 
case of a. breach of ss. 26,27 or.28. There 
was no breach of s.28 because the mill 
only worked forten anda quarter hours 


.nor of gs. 27, because, as it happened, there 


wasa strike in the course of the week, so 
that no mill-hands were employed for 
more thansixty hours. The learned Judge 
held that there was no breach of s..26 
either because the manager: had fixed 
specific hours of work for that night by 
the special order which he gave .at about 
3-30 «a. m. when the engine resumed 
work. 


I think the ‘Sessions Judge was clearly 
right in his view that the failure to comply 


` withs. 36 would not in itself amount to a 


breach of 8.26 or. justify the --conviétion 
under s. 41 (a). Inmy opinion it~is “very 
doubtful whether s. 36 has any application at 
all. It relates to the publication and notifica- 
tion of the standing orders as to working 
hours, etc., and tothe notification of ehanges 
therein. But when the manager ordered 
that the hours of work should be extended 
by fifteen minutes on that particular night, 
he was not, strictly speaking, making any 
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change in’ the standing orders. The next 
night they would normally be the same as 
before, i. e., 6-30 P. m. to 5-304. m. It wasa 
case not of any change in the standing 
orders according to the ordinary use of 
language, but of a departure from the 
standing orders on a special occasion. The 
language ofcl.(3) of s. 36, particularly 
the requirement that the change must be 
entered in the notice before it comes into 
force, would not be at all appropriate if it 
was intended to apply to an extraordinary 
extension of the working hours to make 
up the time lost owing to unforeseen 
accidents, I shall have a little more to 
say about s. 36 later. 

Section 52 has also been referred to in 
the judgments of the lower Courts and in 
the arguments. The evidence of the Factory 
Inspector, Mr. Phillips,shows that in his 
opinion the manager is entitled to make 
up time if there was a stoppage of more 
than thirty minutes but not otherwise. But 
s. 52 does not in any way governs, 26, 
As the stoppage in this case was for 
fifteen minutes only, the time could not 
be excluded under s, 52, and the employees 
must be taken to have worked for ten and 
a quarter hours. If the stoppage had been 
for more than thirty-five minutes and 
the hours had been extended to 6-54. M., 
the hours of work for the purposes of ss. 27 
and 28 would only have heen tea, assum- 
ing that the expression “any interval by 
which work is interrupted” in s. 52 covers 
the case of accidental interruptions, as it 
apparently ‘would. But s. 52 cannot help 
‘usin any way to determine whether the 
hours of work had been fixed or whether 
any persons were employed beyond the 
fixed hours within the meaning of s. 26. 
The learned Government Pleader concedes 
that if his argument in support of these 
appeals is correct, it is necessary for the 
Court to hold that there can be no depar- 
ture from the fixed hours on account of 
any stoppage, long or short, or for any 
other reason.. Ultimately he appeared to 
take: up the position that the hours of 
emlpoyment are’.fo be fixed by the stand- 
ing orders notified under s.36, and that 
- there can be no departure from the times 
so fixed without a change in the standing 
orders also notified as provided, 

‘There is something to be said for this 
view.” In this case the engine stopped for 
fifteen minutes. But it might have stopped 
for three hours. If the manager could 
axtend the time till +15 a. m. he could have 
extended it to 8304. m. There might be 
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frequent stoppages for varying periods, 
and the -hours of work, though nominally 
fixed in the standing orders, might in 
practice become quite irregular. Moreover, 
as a break-downin the machinery might 
affect some and not others, it might be 
difficult for the supervising authorities to 
discover whether particular individuals 
were being employed overtime or not. Nor 
would it be at all necessary that there 
should be any stoppage or accident of any, 
kind. If the manager had power to 
extend the time, he could do so for any 
reason or for no reason at all, subject of 
course to ss.27 and 28. No doubt, there 
would be the safeguard that in every 
case there would be need to evidence 
forthcoming that the manager had made 
an express order specifying the hours of 
work for that particular day or night. In 
practice, however, this would ke hardly any 
safeguard. If fixing specified hoursonly 
means that there must be an order [to 
work from sucha time to such a timé 
without previous notice, the manager might 
simply say just before the whistle blows 
that the mill would carry on till any hour 
he chose to name. According to the 
learned SesSions Judge the object of s. 26 
is to prevent other cfficers of the 
mill from taking work from the 
employees beyond the hours fixed by 
the manager. In my opinion, the main 
object of the section probably is not to 
ensure that the manager and no one else 
should fix the hours, but that the hours 
should be fixed and regular. Hours of 
employment are to be fixed, as the mar- 
ginal note says, that is, as I suppose, they 
are not to be subject to suddenor casual 
alteration at any one’s discretion or caprice. 
If the manager of a mill, because there 
is a break-down, or because the engireis 
running badly, or because it is running 
particulary well, or because there is 
pressure of work, or because it is a fine 


“day or because itis a wet day, has only 


got to say, “very well, we will work on 
till 5-45, or 6 or Scr whatever hour it may 
be), instead of 5-30,” the standing orders 
would become a dead letter, and there 
would be no such thing “as fixed and 
regular hours. 

On behalf of the accused much stress has 
been laid on the fact that cl. (8) ofs. 36 
assumes that there ‘is power to change 
the standing orders. Now in itself this 
would be beside the point. Power to 
change the standing orders after previous 
notice and subject, to thé condition that 


1934 
a copy of the order making the change 
has to be sent to the Inspector within 
thirty-six hours is perfectly consistent 
with a reasonable fixity of hours. But the 
argument that is put forward is that a 
spécial order changing the hours of employ- 
ment for a particular day or night, even 
though made as it was in this case in the 
course of the day ornight is a change in 
the standing orders within the meaning 
of this section. Besides the normal work- 
ing time-table, a copy of which is sent to 
the Inspector under s. 36, thie mill keeps a 
daily time-table, which is written up daily 
and shows the hours of work for the parti- 
cular day. According to the evidence the 
daily time-table is kept during the day at 
the mill-gate. and at night outside the 
‘office, : The table which is Ex. 2-1 shows 
in two columns the working hours and the 
recess time, and normally the entries 
made are the hours as fixed in the standing 
orders, But if for any reason the mill does 
not work for the regular hours, the figures 
are changed. The entry for May 3, 1932, ap- 
pears to have been originally ‘6-30 to 5-30,” 
but latter figurës have been altered to “5-45” 
and there is a note in the margin about 
the stoppage of the engine. The Inspec- 
tor says in his evidence that this note had 
been made atthe time he arrived at 4-45 
A.M and appéared to have been freshly 
written. He seems to have suggested that 


the entry was made hastily when his ar 


- rival was reported, The entry for May 4, 
is “6-30 to 4-35.” There is a note that 
the engine stopped at- 4-35 for fifty-five 
minutes for the condensor. These figures 
have not been altered. It could not have 
been anticipated thatthe work would stop 
for engine trouble at 4-35 A. M. So this 
entry shows that the times are not always 
at any rate entered in advance. It is 
in evideuce (see Ex. 2-6) that the mana- 
ger. wrote for permission to make up this 
lost time by instalments of thirty minutes 
and twenty-five minutes, and the Inspector 
intimated that there was no objection as 
the stoppage was for over half an hour. 
Consequently the working hours on May 5, 
were 6-30 to 6, the latter figure being writt- 
en over something else, and on the 6th, 6-30 
to 5-55. I have mentioned -these details 
because great importance has been attached 
tothis document, Ex. 2-1, which is alleged 
to be a notice of changes in the standing 
orders within the meaning of s. 36. Ac- 

` dording to my understanding of the sec- 
tion, this is not so. It is true that cl. (1) 
(a) of s.36 mentions the timè of beginn- 
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ing and ending work on each day, but 
what is referred tois the standing orders 
about the time of beginning and ending 
work on each day, and not, I take it, a 
fresh notice which is posted daily. No copy 
of this daily time-table is sent to the 
Inspector though that would be necessary 
if s. 36 applied to it, and it is not in the 
form prescribed by the rules for the no- 
tice under that section. lt is obviously 
in some cases not a notice at all, but a 
mere record, made after the event, of the 
hours actually worked. Apart from that, 
the changes in the working hours shown 
iu this time-table are not, as I understand 
the matter, changes in the standing orders, 
which remained constant throughout the 
period covered hy Ex, 2-1, but exceptions 
to or departuresfrom the standing orders, 
i.e the normal hours of work. Even if 
we were to'assume, however, that the ex- 
pression “change in the standing orders” 
in s. 36 is loosely used and that it would 


“cover an extraordinary departure from the 


standing orders, as well as a change in 
the standing orders, themselves it would 
by no means follow thatthe order made by 


the manager in this case would be a valid 


order fixing the hours of employment within 
themeaning of s. 25. For ifs. 36 is to be 
looked at, at all itrequires an order fixing 
the hours of employment for each day and 
each shift, or if the order is one making 
a- change, then a change in the hours of 
employment for the day or shift, and the 
change must be notified before it comes 
into force. I should take that to mean 
before the work of that day or shift com- 
mences. Ib would not cover a change in 
the course of the day or shift, as the case 
may be. 


The fact that the Inspector, who has had 
to administer the Indian Factories Act in 
Ahmedabad for many years, appears to 
hold that the manager can extend the 
hours of workto make up time, provided 
there has been a stoppage of not less than 
half an hour, has caused us some difficulty, 
Iam’ not sure what he’means by: “making 
up time.” Let us assume for the moment 
that the manager has power to extend the 
hours of work beyond those fixed in the 
standing orders in the case of a stoppage, 
If the stoppage is for twenty-five minutes, 
and he orders that much extra work, he 
does not make up any time at all. For 
under s. 52, the twenty-five minutes will 
not be excluded in the computation of the 
hours of work. It will simply mean that 
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the mill has.worked twenty-five minutes 
overtime. If on the other hand, the stop- 
page is for thirty-five minutes and the 
‘mill works that amount extra, it may be 
said that the time is made up, for the 
extra time will be excluded, and the hours 
of work will be the same as if there had 
been no stoppage. But this is simply a 
_matter of computation. It has nothing to 
do with the power of the manager to fix 
or alter the hours. If he can extend the 
time at all, he can as well do so for five 
minutes as for fifty minutes. 

' I come back, therefore, to the position 
from which I started, that the point at is- 
sue really depends on the meaning of s. 26. 
‘After giving my best consideration tothe 
matter Ihavecome to the conclusion that 
‘the meaning of this provision, that the 
‘hours of employment must be fixed and 
that no person shall be employed except 
.during the fixed hours, is neither as held 
by the Sessions Judge, nor as contended 
by the Government Pleader. I have al- 
ready sufficiently indicated the unsatis- 
“factory consequences which would ensue if 
the manager had the wide license in the 
matter of fixing hours which the Sessions 
Judge’s view would give him. On the 
‘other hand, the extreme view that there 
is-no power to deviate from the stand- 
ing orders but only a power to change the 
‘standing orders, cannot be justified, I 
‘think, by the provisions of the Act. In 
the first place, I am not sure that the 
‘Act necessarily requires that there should 
‘be any standing orders as to hours of em- 
ployment at all. If there are standing 
orders, then they are regulated by s. 36. 
But there does not seem to be anything 
to prevent the manager from fixing the 
hours of work for each day separately if 
he thought fit to do-so. Let us assume, 
however, that there are standing orders, 
or even that there must be. If the mana- 
ger were to put upa notice saying that 
owing to certain reasons the hours of 
work on the following day or some future 
day would be 6`to 1l a. m. and 12 to 5 
A.M. instead of 6-30 to 11-30 and 12-30 to 
5-30, or to take an example more in point, 
that owing to loss of time through engine 
trouble the hours of workon the following 
day would be 6-30 to 11-30 and 12-30 to 
5-45, it would be impossible to say that 
the provisions ofs. 26 would be infiringed. 
As far as I can see, no other provision in 
the Act would be infringed either. I 
am taking it for granted of course that 
the total hours in the week would not 
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exceed sixty. I am not prepared to hold, 
therefore, that the Act requires that there 
should be standing orders as to the hours 
of work which cannot be departed from 
as long as they are in force. If that 
the intention there would, I 
think, have been an express provision to 
that effect, At the same time the Act 
requires that the hours should be fixed. 
That requirement would be satisfied if the 
hours for any day or shift are notified 
before the day or shift commences so that 
any person employed inthe mill who goes 
to work on that day or in that shift, 


_knows beforehand that he will have to 


work during those hours and no longer, 
and any inspecting officer who visits the 
mill can ascertain at once what are the 
working hours for that occasion. I do 
not consider that the requirements of 
s. 26 are satisfied by anything less than 
that. If the notified hours are 6-30Pr. m. 
to 5-30 a. Įm. and the manager, called 
from his bed in the middle of the night 
because a rope breaks, sends word to the 
‘heads of departments that the work is to 
continue till 5-45 A. m.. and the work con- 
tinues accordingly, I hold that that isan 
infringement of s. 26 and the mill hands 
are employed otherwise than during the 
fixed hours. : 

The Magistrate was, therefore, rightin 
convicting the accused of offences under 
s. 41 (a) and the acquittal by the Ses- 
sions Judge is based on an incorrect view 
of the law. As an important principle is in- 
volved the convictions must.be restored. 
But, as it is in the nature of a test case 
and the point does not appear to have 
arisen before, we think that a normal fine 
will suffice, _ o. 

The order of the Sessions Judge must 
therefore, be set side and the convictions 
by the Magistrate restored, We reduce 
the amount, of fine to Rs. 75 (seventy-tive) 
in appeal Nọ. 304 and to Rs. 50 (fifty) 
in appeal No. 305. : 

Divatia J.—I concur. The question in- 
volved in this appeal relates to an im- 
portant though rather difficult point of 
law about the construction of ss. 26, 36 
and 32 of the Indian Factories Act. The 
accused have been acquitted on appeal 
in the lower Court of the offence of em- 
ploying workmen except during specified 
hours fixed by the manager of a mill 
under s. 26, punishable unders, 41 (a) of 
the said Act. The facts found by the lower 
Court are that although the hours fixed on 
the night in question were 12-304. m. to 
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5-30 4, m., the mill stopped working for 
about fifteen minutes from 3-15 a. m. to 
3-30 a.m. on account of the breakage of 
a rope in the machinery and that the 
manager, therefore, extended the closing 
hour to 5-45 a, m. and issued an order to 
that effect, and for the information of work- 
men he also endorsed the change on the time- 
table of the night shift kept outside his office 
and on the same day informed the Inspector 
_of Factories of that change and its reason. 

- Without going into the facts ‘and the 
reasons given by both the lower Courts in 
support of their decisions both of which 
have been dealt with fully by my learned 
borther, I will state that I agreein the 
conclusion that the accused are guilty of 
the offence under s. 41 (a) read with s. 26 
ofthe Act. The principal point to ‘con- 
sider in the case is whether the power 
given to a manager under s. 26 to fix 
special hours for the employment of each 
workman includes the power to shange and 
extend that period after the factory begins 
its work under the time-table fixed by 
him. I agree with- the Sessions Judge 
that the discretion to fix the working hours 
subject to the limitations prescribed un- 
der the Act, vests solely in the manager 
and that he can change those working hours 
on complying with the conditions stated 
in s. 36 (3) ofthe Act but Ido not think 
that that power of change can be exercised 
by the manager after the mill starts work- 
ing on the period fixed by him. Under 
s. 26, though the power of -fixing the hours 
is. given tothe manager it is provided 
that no person shall: be employed except 
during such hours and in making that 
provision the intention of the legislature 
seems to have been that once you fix the 
specified hours “under which the factory 
begins its work you must stick to them 
and any change subsequently made therein 
could not be covered by the change in 
the standing orders as contemplated: by 
s. 36 (3) but would be an unauthorised 
departure from the fixed period on a par- 
ticular day. This isthe only construction 
which to my mind is in consonance with 
the general spirit of the Act and the parti- 
culer words used in s. 26. If any exten- 
sion of the fixed period is required for 
extraordinary reasons then that is separately 
and specifically provided for in s. 30 of 
the Act. | , 

I do not think thats. 52 of the Act has 
any application to the point under consi- 
deration here. That section does not apply 
to cases falling under s. 26 and when it 
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speaks of exclusion of intervals of inter- 
ruption for half an hour or more it ‘con- 
templates intervals of recess ețc., which are 
to be excluded in the computation of the 
period and it does not speak of the power 
of the manager to extend the time after 
the work is started. The opinion of the 
Inspector of Factories thats, 52 would ap- 
ply if the period of stoppage in the present 
case would exceed half an hour does not 
seem to be correct. oe 

However, the offence committed by the 
accused is not probably an intentional 
evasion of the Act as the manager seems 
to have believed in good faith that he had 
the power toextend the time. In view.of 
this circumstance and also in. view of the 
fact that the point was a difficult one of 
construction ofthe Act on which even the 
Inspector of Factories held an erroneous 
opinion I think that the offence is a tech- 
nical one and should -be dealt with accord- 
ingly. i ; 

N. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT . - 


Bail Application No. 1 of 1930 
February 7, 1980 . 
-  PEROIAL, J. O. 
LAKHAMSI AND aNoTaeR—APPLIOANTS 
OT versus i 
EMPEROR—OPPONENT ; 

Criminal Procedure Code (Act V of 1898),3. 497 (5) 
—Person released by the Police— Power of Magistrate 
to commit to custody—‘By itself’, meaning of. 

In the case of an accused ‘person who has been 
released by the Police, the Magistrate has no 
power under s. 417 (4), Uriminal Procedure Oode, to 
commit him to custody. The words ‘by itself’ in 
s 497 (5) mean by the Magistrate in question. 

B. A. against the order of the Special 
First Class Magistrate, Karachi. 

Mr. P. S. Shahan, for the Applicants. 
“Mr. Partabrai D. Punwani, First Assist- 
ant Public Prosecutor, for the Crown, 

Judgment.—This is an application for 
bail against the order of the learned Special 
First Class Magistrate, Karachi. ` 

Apart from the merits of the case, the 
learned Counsel for the applicants relies on 
the argument that the learned Magistrate 
had no power to cancel the bail which had 
been granted by the other authorities. In 
the case of applicant No. 1, Lakhamsi, 

‘bail had been granted by the City Magis- 
trate of Karachi; while applicant No. 2, 
Bhagat, had been admitted to bail by the 
Police. The learned Magistrate examined 
four prosecition  witnesses-in-chiéf ön 
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January 3, 1980} and then'on that day 
cancelled the bail of the applicants, and 
remanded them to custody while he direcl- 
ed that the other two accused should con- 
tinue on bail on the ground of their being 
young. The present two applicants were 
charged with the offence of receiving stolen 
property knowing it to be stolen under 
8.411, Indian Penal Code, which is a non- 
bailable offence, The applicants on Janu- 
ary 17, 1930, by which date a good deal of 
evidence had been recorded, applied for bail 
to the said Magistrate but he refused to 
grant bail, saying: — 

“I regret I cannotat this stage commit myself to 
any opinion as to the merits of the evidence recòrd- 
ed but I feel that ib is not a fit case for letting 
theeeimen on bail " 

The learned Assistant Public Prosecutor 
accepis the argument that in the case of 
the accused who was released by the Police, 
-the Magistrate had no power under s. 497 
(5) to commit him to custody. He argues, 
however, that he had power in the case of 
applicant No. l.who had been released by 
the City Magistrate, Karachi. On the other 
hand, for the applicant it is contended 
that the learned Magistrate had no power 
to commit him to custody because s. 497-(5) 
runs asfollows:— - 

“A High. Court or Court of Session and, in the 
case of a person released by itself, any other Court 
may cause any person who has been released under 
this section to be arrested and may commit him to 
custody.” 7> ` : ; 

The question is whether the words “by 
itself” mean‘by-the Magistrate himself who 
‘commits the man to custody, or whether it 
includes any other Magistrate of the same 
class. I am inclined to the view that the 
words “by itself” must mean by the Magis- 
‘trate in question, because otherwise the 
section might run : 

“In the case of a person released bya Court of a 
` particular class, such Court may cause any person,” 
ete., or the words to that effect. : 

I am disposed to hold therefore’ that the 
‘order of the learned Magistrate was without 
jurisdiction. 

The question, however, remains for con- 
‘sideration whether this Court should inter- 
fere, unless there is some ground foz 
holding that the view taken by the learned 
Magistrate was undesirable or not based 
on'good evidence. There is no doubt that 
the High Court or the Court of Session can 
cause any person who has been released 
under this section to be arrested and may 
‘commit him to custody. 

‘In regard to the merits I have heard the 
‘learned Counsel forthe applicant and the 
Jearned Assistant Public Prosecutor, It is 
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argued by the iearned Counsel for the, 
applicants that the Court should not take 
action of its own accord under s. 497 (5) 
when no application has been made by the, 
Crown. But it is to be remembered that no 
application could be made to this Court to 
commit the accused to custody, as the 
accused were already in custody under the 
order of the Magistrate. On the other 
hand, the course that has been adopted has. 
prevented this Court from hearing the case 
entirely on its merits, because we have not 
got the evidence before us and the argu- 
ments have turned in this application chiefly 
on the legal point mentioned above. 

It seems to methat in the circumstances 
ofthe present case the best course to adops 
is to set aside the order of the Magistrate 
committing the accused to custody but at, 
the same time to make a fresh order by this 
Court committing the accused to custody 
under the same s. 497 (5). 

As, however, the question has not been 
fully considered on its merits, apart from the 
order of the Special First Claes Magistrate, 
I give notice to the Public Prosecutor 
that I should like to hear him on the 


merits as to whether he can show cause 


why the accused should continue to remain 
in custody till further orders, I em 
willing to give an early date for the 
hearing of this matter on Saturday, Febru; 
ary 22 orany otherconvenient date. The 


learned Counsel for the accused can also 


of course appear on that occasion if he 
wishes to do so. : ror 
N. : : Order accordingly., 


ama mant 


_ PATNA HIGH COURT 
Government Appeal No. 5 of 1932 
April 27, 1983 C 

RowLAND AND DHAVLE, JJ, 

` EMPEROR--APPELLANT 
; versus : ) 
WAJID SHEIKH snp OTHERS—-ACCUSHD, 
Evidence Act (I of 1828), ss. 114, I88—Approver 
Conviction on uncorroborated evidence of approver 
~—Validity of—Direction to jury as to necessity of 
corroboratton— Nature of corroboration required— 
Criminal trial—Appeal by Crown—Burden of proof 
as to approver's evidence. z 
Whilea conviction founded on the uncorroborated 


aw 


- evidence of one or more accomplices alone is valid in 


law, on the other hand the evidence of accomplices 
should not be left toa jury without such directions 
and obeervations from the Judge as the circumstances 
of the case may require. To let the evidence of 
approvers go to a jury without giving them-proper 
warning is a misdirection. But for a Judge to 
withdraw consideration ofthe guilt or innocence.of 
the accused from the jury by telling them that the 


conviction cannot be based on‘ uncorroborated 
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testimony of an approver Would be no’ less a mis- 
direction and directly ‘contrary to the statute. 
Ambica Charan Roy v. Emperor (1), explained. In 
re Elahi Bux (2) relied on [p. 1162, col 1.] 

Ag regards the nature of corroboration required for 
the testimony of an approver, it is not necessary 
that it should be corroborated by direct evidence. 
Corroboration need not be sufficient by itself to 
prove the guilt of the accused. It is sufficient if in 
some circumstance there is independent implica- 
tion [p. 1162, col. 2.) 

When the Crown files an sppeal, the prosecution 
ought to show that the view taken by the first Court 
as to the reliability of the approvers is erroneous, 
[ibid] 

Government Appeal from the decision of 
the Additional Sessions Judge, Santal 
Parganas, dated August 25, 193. 

The Goverament Advocate, the 
Crown. 

Messrs. S. P. Varmaand G. Das, for the 
Accused. 


Rowland, J.—This appeal has its ori- 
gin in adacoity casein which 22 accused 
were committed tothe Sessions ona charge 
under s. 395, Indian Penal Code, ın respect 
of a dacoity committed in the house of 
Baldeo Bhagat in village Ranipur, P. S. 
Maheshpur, on the night between March 6, 
1932 and March 7,1932. Of these 22, six 
were convicted and lS acquitted. The ap- 
peal is presented against those 16 persons. 
It is contended by the Crown that all the 
22 accused ought to have been convicted. 
The trial was held with the aid of four 
` assessors of whom three thought that all 
the 22 accused were guilty while thé 
fourth was of opinion that Taiyab was 


for 


not guilty and that the remaining 21 ac- 


cused were guilty. The first information 
was laid at P. S. 
distant, at 7-30 a m. on March 7, 1932 against 
persons unkoown. I need not repeat in 
detail the story of the dacoity which is 
given-in the judgment of the Additional 
Sessions Judge or the course of theinves- 
tigation except so far as it affects the ap- 
preciation of the evidence of the approvers 
and thecases ofindividual accused. The 
adjacent Police Station to Maheshpur on 
the south-east side is Malhati in District 
Birbhum. On the same night on which the 
dacoity took place P. W. No. 36 Nagendra 
Nath Ghosh, Assistant Sub-[nspector, and 
P. W. No. 25 Nalni Kant Das Gupta, 
Sub-Inspector of-Nalhati, went out tomake 
rounds and visited village Buarsore at 
10-30 p.m. They found four persons, Joyed, 
Manilat, Elahi and Rabhani, absent from 
their houses, They picketed their houses 
with chaukidars, At about 2 4. m. they saw 
Rabhani coming’ towards his house with 10 
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Maheshpur, 9 miles - 


` who were on trial were identified by*one or 


116i 

or 12 men armed with lathis. Seeing, the 
Police Rabhani's party dispersed. Most of 
them escaped but Rabhani made an unsuc- 
cessful attempt to enter his house by scal- 
ing the wall and was arrested in doing so. 
There was dust on his legs and his clothes 


were torn. 
mained in the village till ë 4. m. but Joyed, 


The Assistant Sub-Inspector re-.. 


Mamlat and Elahi did not come home.. 


Meanwhile the Sub-Inspector left for Nal-. ` 


hati with Rabhani. 


The Assistant Sub-Inspector then left 


Barsore for the thana going into villages 


-on the way to inquire if any dacoity had 


been committed in the neighbourhood. He 
learnt that between the night of March 6 and 
7, theré had been a dacoity at Ranipur. 


Inquiries were pursued as to what suspi- 


cious characters in neighbouring village.. 


had been absent from their homes on the 
night of March 6. Ia consequence of cer- 


tain information the Assistant Sub-Inspec- . 


tor of Nalhati (P. W. No. 36 with the Sub- 


Inspector of Nalhati(P. W. No. 25) went to. 
the house of Abdul Rahman in the even- . 
ing of March 8, 1932. He. was arrested . 


and made a statement. 
before the 


March 9, 1932, implicating himself and a 


number of other persons. He has ‘been. 


given a pardon under s. 337, Criminal Pro- 
cedure Code and has been examined ad a 
witness (P. W. No. 1). 
have also examined another approver Mam- 
lat (P. W. No. 2). Mamlat was one of 
those persons who on the night of March 
6, had been found absent from their home 
and did not return the next 
Thereafter Mamlat was absconding till 
April 1. He took refuge in the house of 
one Naku Mandal of village Sareha. This 


came tothe knowledge of Masud Ali Man-.- 


dal, (P. W. No. 6), who was aware that 
Mamlat was wanted by the Police. He 
sent word to the Police of Nalhati in 
consequence of which Radha Bullabh Ba- 
nerji, Assistant Sub-Iospecior, (P. W, 


No. 24), came to the village and found © 


Mamlat at the house of Naku and arrest- 
ed him. Mamlat made a statement and 
was sent to the Magistrate at Rampur Hat: 


“who recorded his confession at 1l 4. M. on 


April 3, 1932. The confession implicates 


- himself and a number of other persons. 


He-has been given a pardon and examined 
as witness (P. W. No. 2). All the 22 accused 
both of the two approvers as having 
taken part inthe dacoity. The Police took 


He was placed: 
Magistrate at Rampurhat to . 
whom he made a confession at. L.P. M. on. 


The prosecution ' 


morning, - 


1 {162° | 
steps to arrest the persons implicated by 
the ‘confessing accused and test identi- 
fications were held; 6 of the accused were 
identified by one or more of the eye- 
witnesses of the dacoity. Those six have 
peen convicted by the Additional Sessions 
Judge. They appealed from jail and 
their appeal has already been dismissed. 
As regards: the remainder the learned 
Judge after observing that the evidence 
of the approver so far as the identification 
of the accused persons is concerned is 
corroborated by the direct evidence of the 
witnesses regarding six accused, proceed- 
ed to a lengthy discussion of certain 
decisions regarding corroboration of ap- 
prover’s evidence. Such discussions of 
the ‘decisions of other High Courts on 
matters which are covered by the statute 
itself (the words of which, strange to say 
the learned Judge has omitted to recite) 
and by decisions of this Court are (as 
was pointed out in this Court's order on 
the appeal of the six convicted accused) 
unnecessary. Whenever it is necessary 
to cite a reported decision, care should 
always be taken to cite it correctly and 
not to ‘attribute to it a proposition of 
law which’ it does not support. I say 
this becauisé ‘the learned Judge in refer- 
ring to Ambica Charan Roy v. Emperor (1) 
has said: ` 
“the learned Judges, including the Chief Justice, laid 
down that notwithstanding the provisions of ss. 30, 
114 and 133, Evidence Act, a conviction cannot 
be based upon the uncorreborated testimony of 


an approver however convincing, that testimony 
may be.” 

‘These words, the learned Judge has 
taken from the head-note, but ifhe had 
read the judgment itself he would have 
seen that the learned Chief Justice laid 
down no such proposition of law. The 
head-note is entirely misleading. The 
learned Chief Justice, after disposing of the 
case of those accused regarding whom there 
was -direct corroboration of the evidence of 
the approvers, said: 

“So far it will be observed that the convictions 
depend in no way in my judgment upon the evi- 
dence of either of the approversand they depend 
in no way upon making an exception to the 
principle that the evidence of an accomplice is not 
to be believed unless it is corroborated by independent 
evidence implicating the individual accused. When 
we come tothe others of the accused however it is 
important to take acareful estimate of the value 
attributable to the evidence of the approvers and the 
evidence of the confessing co-accused.” 

Thereafter he proceeds to estimate the 
value of, the evidence and of the circum- 

(1) 134 Ind, Oas: 1123; AIR 1931 (al, 697; (1931) 
Or, Oas. 977; 33 Or.L J 19; 35 O W N 270; Ind, Rul, 
(1932) Oal. 33. 
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stances relied on by the prosecution as: 
corroborative. It is expressly stated 
that: 

“Section 114 putsas one of the things that a Court 
may presume that an accomplice is unworthy of 
credit unless he is corroborated in material parti- 
culars; and in a later portion of the section, certain 
qualifications are laid down which show that the 
legislature “when it says ‘may presume’ means what 
it says and does not mean shall presume.” ae 

The settled practice always to make this 
presumption is then referred to and the 
learned Chief Justice says: | : 

“I cannot in the case of these accused dispense with 
the reasonable caution which requires independent 
corroboration.” 

And again he says: 

“Iam not prepared inthe case of Ambica to de- 
part one jot or tittle from the principle which it 
is the practice of this Court to follow. I am not 
prepared to sustain Ambica’s conviction on the mere 
evidence of the approvers backed by Narayan’s con- 
fession.” À : f 

-I cannot find that in coming to this 
decision the learned Chief Justice has laid 
down any new rule of law and I am sure 
that be would be the last to support the pro- 
position imputed to him, The rule of law 
which was laid down in the leading care . 
of In re Elahi Bux (2)isthat on the one hand 
a conviction founded on the uncorroborated 
evidence of one or more accomplices alone 
is valid inlaw, but onthe other hand the 
evidence of accomplices should not be left 
toa jury without such directions and ob- 
servations from the Judge as the circum- 
stances of the case may require: 

“Examples of the considerations which might with 
advantage be placed before the jury in determining 
whether to act or not on the uncorroborated evidence 
of an approver are given in the judgment of Sir 
Barnes Peacock which are embodied in the Evidence 
Act,and it has been held that to let the evidence 
of approvers go toa jury without giving them proper 
warning is a misdirection, But I would say empha- 
ticallly that fora Judge to withdraw consideration 


‘of the guilt or innocence of the accused from the 


jury by telling them that a conviction cannot he 
based upon uncorroborated testimony of an approver 
would be no less a misdirection and directly- con- 
trary to the statute The head note does an injustice 
to the learned and eminent Judge who decided 
Ambica’s case (I) when it imputes to him such a 
proposition on the face of his treatment of it. He has 
dealt with it on the merits as a matter of fact and sit- 
ting as a Court of fact he chose to make the presump- 
tion; and nothinginhis judgment countenances the 
view thata Judgeis entitled to insist that a jury 
should make it, The learned Chief Justice, J am 
sure, would himself utterly repudiate such a pro- 
position and would never countenance such usurpa- 
tion by a Judge of the decision of a matter which 
is by law to be left to the jury. May I refer to 
two of his decisions dealing with witnesses with 
reference to whom the Sessions Judge had attemp- 
ted to give the jury a positive direction to treat 
the evidence in a particular way. In Emperor v, 


(2) 5 W R 80 Or.; B L R Sup, Vol, 459, 
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Tazom Ali (8), the Szssions Judge had directed the 
jury) to presume that the witnesses should be 
believed while deposing on oath and to accept what 
the witnesses say as being true untill some reason 
is given to reject their evidence as being tainted. 
The learned Uhief Justice said that the presump- 
tion that a particular witness has discharged his 
duties properly was not a presumption that the 
jury, must make though it was one of the things 
which a Jury ‘may’ presume The conviction was 
set aside on the ground of misdirection. In 
Profulla Kumar v Emperor (1), the Sessions Judge 
had given a direction to the jury to exclude from 
consideration the evidence of a witness who had 
been declared hostile by the prosecution. It was 
held that there was no warrant for a direction to the 
jury that they were bound in law to place no reliance 
on his evidence.” 

_ The rule. of law is that it is for the 
jury to say. We have now to examine 
the evidence of the approvers and such 
circumstances as are relied on by the pro- 
secution for corroboration’ against in- 
dividual accused. The learned Judge has 
found the story told by each of the 
approvers to agree substantially with (hat 


of the other, to agree with the features 


of the locality and wilh the evidence of 
the eye-witnesses. His general impres-ion 
is that the approvers appear to be depos- 
ing truthfully but he thinks that their 
evidence is not such as to command 
implicit reliance so as to justify accept- 
ing it in the matter of identification 
without corroboration. They are ex-convicts. 
They are men of straw. They have, he 


says, made some additions in their evi- ` 


dence to the confessional statements. As 
regards this last criticism we have ex- 
amined the confessions and depositions 
line by line and are of opinion that the 
greater detail in which the depositions 
are taken is not an indication of develop- 
ment and subsequent invention or tutoring. 
We-do not, therefore, attach much import- 
ance to this criticism. 

There is a further criticism in the 
case of Mamlat that his statement was 
somewhat belated as he was absconding 
till April 1, when he was arrested in the 
circumstances above stated. Rahman on 
the other hand was arrested and his con- 
fession was taken withing three days of the 
dacoity. Of the two we are more impres- 
sed by the deposition of Rahman than 
that of Mamlat who to some extent tries 
to exculpate himself by saying that when 


(3) 185 Ind. Oas. 727; A IR 1931 Cal. 793; (1933) 
Or, Oas. 1060; 58 O 1095; 33 Or, L J 396; Ind. Rul, 
(1932) Oal 135 (S B). 

(4) 131 Ind. Oas. 575: A I R 1921 Cal. 401; (1931) 
Cr. Cas. 497; 82 Cr. L J 768: 580 144; Ind. Rul. 
aay Qal. 463; 53 O Ld 427; 350 W N 731 
By. 
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the dacoity was proposed to him he was 
unwilling to go until threatened whereas 
Rahman does not attempt to make any 
excuse for himself or to minimise his 
own guilt. The Crown coming in appeal 
ought to show that the view taken by the 
first Court as to the reliability of the 
approvers is erroneous. Sir Sultan Ahmad 
his emphasised the fact that the circum- 
are such as to 
render previous concert~ improbable. This 
is a fact. Furthermore he has rightly 
drawn our attention to the fact that the 
four assessors were prepared to act on 
the evidence of the approver. The as- 
sessors, towever, had not the benefit of 
receiving a charge and summing up from 
the Judge. Had this been a jury trial 
the Judge was bound to caution the jury 
and to advise them that generally speak- 
ing the natural presumption for them to 
make was that the evidence of the ap- 
provers was unreliable though they were 
not compelled in law to act on the pre- 
sumption. I am not prepared io say that 
this is a case in which the. presumption 
should not be drawn and in which cor- 
roboration should not be insisted on. It 
was next contended that. with regard to 
some at least of the respondents there 
are corroborative circumstances on which 
taken with the evidence of the approvers 
the Court should have acted. Undoubt- 
edly whether some corroboration is in- 
sisted on or not, it is not necessary to 
insist that it should be corroborated. by 
direct evidence. As has been said - in 
Ambica Chandra Ray v. Emperor (1): 
“Corroboration need not be sufficient by itself to 
prove the guilt of the men. It is sufficient if in 
some circumstance there is independent impli- 
cation.” 

This dictum by the way is misquoted 
by the learned Additional Sessions Jndge 
who substitutes ‘‘circumstances” for 
“circumstance.” I have seldom seen a 
case in which the addition of a single 
letter made so wide a difference in the 
meaning of a sentence. I turn now to 
the cases of individuals. [After discus- 
sing the case of each, the judgment con- 
cluded:] In the result I would arma 
the judgment of acquittal and dismiss 
the appeal as against respondents Wajid, 
Majid, Tayab, Sahebjan, Sikandar, Arshad, 
Mahendra, Kalo, Baneswar and Kurbani; 
I would allow the appeal, set aside the 
acquittal and record a conviction under 
s. 395, Indian Penal (Code, as against 
respondents Elahi, Rabbani, Ehsan, Joyed 
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and Jakir, and I would sentence each of 
these to undergo rigorous imprisonment 
for five years. Rahim Bux, respondent 
No. 5, has not been re-arrested and is 
reported to be absconding. The appeal, 
has, therefore, been heard against the 
remainder of the respondents, 

_, Dhavie, J.—I agree. i 

N. Order accordingly. 
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TARA CHAND AND OTHERS ~ APPLICANTS 

versus 

EMPEROR— Opposite Party : 
. Legal Practitioner—Harassing tactics of Counsel 
Remarks asto conduct of Counsel in ex parte 
order passed by Subordinate Court-—-Whether can be 
expunged— Method of provoking Magistrate into some 
unguarded expression and then applying for transfer, 
condemned. : 

The High Court is jealous to protect Counsel 
who appear before the Subordinate Courts from 
undue interference in the legitimate exerzise of 
their duties to their clients, but it is also jealous 
to protect the Courts from harassing tactics on the 
part of Counsel.“ Therefore, the High Court will 
not be-prepsred’ to expunge any remarks made as 
‘to the conduct of Counsel evenfrom an ex parte 
order ofthe Subordinate Court unless the High 
Court is fully satisfied that the remarks were not 
deserved [p. 1165, col. 1 ] ‘ 

Where the Counsel resorts 
provoke the Magistrate trying the case into 
unguarded expression and then applying for. a 
transfer, the method adopted will be neither in the 


some 


interest of his client nor in the interest, of justice. 


- [p. 1167, col 2] 

Cr. M. A. from an order of the Assistant 
Superintendent. 

Mr. K.C. Mital, for the Applicants. 

‘The Government Advocate, for 
Crown. 

Order.—These two applications arise out 
of certain proceedings before the Assistant 
Suprintendent of the Doon, Mr. Sucha Singh 
I. C. S., ini a petty case under the Forest 
Act. The case appears to be one which 
might well have been tried summarily and 
disposed of in a few minutes. The ac- 
cused persons thought otherwise. They 
engaged two or more Counsel and they set 
to work to delay the proceedings in every 
possible way. 


Their application for transfer of the case 
both «from the Court of Mr. Sucha Singh 
and from the Dehra Dun District is based, 
first of all, on the issue of a warrant in- 


the 


stead ofasummons for one of the accused ` 


by Mr. Sucha Singh, and secondly, on the 
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proceedings in his Court when the case 
came up for trial. The issue of the 
warrant has been explained by Mr. Sucha 
Singh. The Forest Ranger asked him to 
issue a warrant on a Sunday; and he 
accepting the words of the Forest Ranger, 
as he very well might, issued the warrant. 
Unfortunately he omitted to add any provi- 
sion as to bail; but as soon as bail was 
asked for he corrected this mistake. No 
objection was taken to the issue of the 
warrant when the case cameon for hearing 
and this grievance has merely been revived 
in order to obtain anorder of transfer. No 
apprehension that the Court was prejudiced 
could possibly arise from the incident of the 
warrant. 

I now come to the proceeding in Mr. 
Sucha Singh’s Court. This gentleman was 
called upon to meet the tactics of certain 
lawyers who attempted from the begin- 
ing of the day touritate him by making 
requests and applications which were of no 
‘value, and in other ways by trying to 
make him lose his temper. Mr. Sucha 
Singh preserved his temper throughout 
in an admirable manner, He showed not 
the slightest animus against either ihe ac- 
cused or their lawyers, and I] have no 
hesitation in saying that ifever any person 
was before a Court which was enitrely un- 
prejudiced and prepared to give justice, 
it is the case of the present applicants for 
transfer, 

The further application that the case 
should be transferred from the District 
of Dehra Dun need hardly be considered 
in view ofthe fact that the Magistrate is 
so well fitted to try the case, But the 
grounds given for this application are that 
the District Magistrate himself has passed 
some genera] orders to the Courts relating 
to their treatment of Counsel. These general 
orders apply to every case which comes 
before the Court in Dehra Dun, and 
it would be absurd to transfer this 
particular case on account of those re- 
marks made by the District Magistrate. 
The application for transfer is accordingly 
rejected. 

The second application has been made 
bya practising lawyer Mr. C. P. Singh, 
who appeared in this case in the Magis- 
trate’s Court. He has asked this Court 
to expunge certain remarks, which he 
considers to be detrimental to himself, 
contained in the order of the District 
Magistrate refusing to transfer this case 
from the Court of Mr. Sucha Singh. Mr, 
Singh who states that he is a lawyer 
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of 22 years’ standing, has represented to 
this Court, and not unfairly, that these 
remarks should not have been made against 
him ex parte. I cannot understand why 
nobody appeared in support of the ap- 
plication for transfer before the District 
Magistrate, but the fact is that no action 
was taken on behalf of the applicants 
after filing the application except to send 
‘the Magistrate a telegram asking him to 
give a date for hearing. But the Magis- 
trate could not take any action on this 
telegram, and if anybody wished to be 
heard in the case, all he had todo was to 
appear inthe District Magistrate's Court 
and ask to be heard. Consequently Iam 
not able to accept at its face value the 
objection made by Mr, Singh that the 
remarks were made ex ‘parte, buton the 
other hand I do think that he might 
have been able to explain his conduct 
in some particulars, and had he done 
so the Magistrate might have worded 
some at least of his observations differ- 
ently. 

This Court is jealous to protect . the 
Counsel who appear before the Subordinate 
Courts from undue interference in the 
legitimate exercise of their duties to their 
clients, but itis also jealous to protect 
the Courts from harassing tactics on the part 
of the said Counsel. I would not, therefore, 
be prepared te expunge any remarks made 
as to the conduct of Counsel even from an 
ex parte order of the District Magistrate 
unless I was fully satisfied that the remarks 
were not deserved. 


I have been at length into the pro- 
ceedings in this case and I have consider- 
ed very carefully the application made 
for transfer of the case to the District 
Magistrate. That application was drafted 
by Mr. Singh though not actually presented 
by him, and he must be held te be responsi- 
ble for the contents of the application. The 
gist ofthe complaint: against Mr. Sucha 
Singh appears from the order passed by the 
District Magistrate and the observations of 
the District Magistrate which Mr. Singh 
seeks to have expunged have been given 
to this Courtin detail and must be con- 
sidered in detail. 3 


The first objection taken deals with a 
remark by the District Magistrate in re- 
ference to an argument which appears 
to have taken place in the Court of Mr. 


Sucha Singh as to whether the case was 


being tried in a summary manner or 
not. It appears that Mr. Sucha Singh at 
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first intended to try this asa summary 
case and on an objection being made be 
Mr. Singh he was not prepared in the 
first instance to alter his intention but it 
is pefectly clear that in the course of the 
examination of the very first witness, Mr. 
Sucha Singh, finding that the case was 
being defended with great vigour, and 
having regard, perhaps, to the fact that a 
cross case had been filed for illegal con- 
finement by one of the accused persors, 
said openly that the case was not being 
tried ina summary manner and he gave 
effect to this by taking down allthe evi- 
dence at great length. He also had a 
vernacular record made ofthe statements 
of the accused persons, which would not 
be done in a summary trial. In the ap- 
plication made to the District Magistrate 
there are two paragraphs which deal with 
this question and there can be no doubt 
that the suggestion is that the case- was 
being tried Ina summary manner. That 
is the only conclusion which I can arrive 
at from reading the two paragraphs 4 and 
7 of the application for transfer. It is 
true that it is not definitely said that the 
Magistrate is wrongly trying this case.as 
summary case but it is stated that the Ma-. 
gistrate wanted-it to be tried as a summary 
cage and itis alsostated that the Counsel 
were not aware that he was not trying 
the case as a summary case. The Dis- 
trict Magistrate does not believe that any- 
one thought that the case was being tried . 
as a summary case and in my opinion 
the District Magistrate was right in taking . 
this view. Two of the objections cover 
this question, Nos. 1 and 6 in the list 
of passages which the applicant seeks to 
have expunged. 

The District Magistrate said that he con- 


sidered it A, , 
“more probable that it, (meaning by this the al- 

legation that the Magistrate was trying the case 

in ajsummary manner; is a deliberate’ falsehood 

designed to mislead me and to induce me to order 

asummary transfer," 

and later on hesaid . 

“Mr O. P. Singh knows perfectly well that the 
case is not being tried summarily. He was definitely 
told bythe Court in writing on June 2, that the 
proceedings are not summary. I can only suppose 
that this paragraph is intended to mislead me and 
that the reason why Mr, O.P. Singh's signature is 
(imperfectly) erased from the application at the place 
which 1 have ivitialled today is that it wason his 
and not Mr. Gupta’s, application thatthe Oourt on 
June 2, wrote that the proceedings were not sum- 
mary. f ` 
The only part of this passage which Mr. 
Singh can be said to have explained is 
that dealing with the imperfect erasure of 


1166 


his signature: In that, no doubt, he did 
nothing wrong. The application was first 
presented to the Sub-Divisional Magistrate 
in Dehra Dun and was subsequently sent 
-to Mussoorie for presentation through an- 
other Counsel. There is nothing to show 
that Mr.C. P. Singh, did not accept full 
responsibility for everything said in 
the application for transfer. But apart from 
this mistake made by the Magistrate which 
might have been corrected had Mr. Singh 
chosen to appear before him I can see 
nothing in the District Magistrate's com- 
ments on this part of the apphcation for 
transfer which is undeserved. 

The second remark made by the District 
Magistrate deals with a question put in 
cross-examination to the first witness the 
Forest Ranger. This question was disal- 
lowed by the Court as being ascandalous 
question. I am satisfied that it was a 
scandalous question and if it was put by 
Mr. O. P. Singh, he certainly should have 
known better. The District Magistrate was 
fully within his right in saying so. 

I now deal together with objections Nos, 3 
4,5,7 and 8 made tothe District Magistrate's 
comments, as they all déal with the sume 
Incident. After one of the Counsel Mr. 
Sundar Singh, had been  cross-examining 
the Forest Ranger for three quarters of an 
hour, Mr. 'Sucha Singh asked -him how 
long he would be. The Counsel replied 
that he had some more questions to ask, 
and Mr. Sucha Singh said that he could 
only allow’ him another minute or two, as 
he could not go on forever. In my ex- 
perience observations of this kind are made 
daily without any offence being meant or 
taken, and they serve to call the attention 
of Counsel to the fact that cross examination 
is being unduly prolonged. On this oc- 
casion Counsel objected and asked for 
more time. It does not appear that the 
Magistrate refused him more time or gave 
him any definite time limit. At this point 
Mr. Singh, who was not cross-examining 
the witness interposed and told his fellow 
Advocate to leave no important question 
unasked because of the time limit. I can 
only regard this act of Mr. CO. P. Singh, 
as improper and provocative. The witness 
was in charge of another Counsel who was 
able to deal with the Court himself. Mr. 
Singh's interference which he admits him- 
self in so many words creates in my mind 
a most unfavourable impression as to the 
manner in which this case was being con- 
ducted and lends colour to the view taken 
by the District Magistrate that Counsel 
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was engaged in “baiting and badgering the 
Magistrate”. It is on this occasion that 
the District Magistrate has observed that 
the Counsel for the defence have not been 
co-operating, that is tosay, with the Court but 
have been trying to obstruct and delay 
the case and that the Counsel had been 
deliberately giving provocation to the Court 
to induce it to lose its temper. An ap- 
plication was putin at the time in which 
Mr. ©. P. Singh, said that 


“Every lawyer would feel discouraged if he is 
tole that cross-examination would be stopped in a 
minute,” . 


Now, Mr. Sucha Singh never said that 
the cross-examination would be stopped in 
aminute nor did he as a matter of fact 
stop the cross-examination. He merely 
gave a proper warning to Counsel that he 
would have to bring the cross-examina- 
tion to an end ina minute or two. This 
is quite a different thing from fixing a 
time limit to the cross examination and 
the Counsel knew this very well. This 
objection raised therefore in the words 
which I have quoted was not a genuine 
objection. It was in fact misleading and 
it was intended to be misleading. At 
the time Mr. Sucha Singh observed that 
the description of the incident was false. 
At the request of Counsel he changed the 
word false-to erroneous. The District Ma- 
gistrate has upheld Mr. Sucha Singh, 
in the use of the word false. Personally 
I consider that a lie is a lie, however is 
is described: and it makes very little 
difference whether Counsel’s misrepresenta- 
tion of the words used by the Magistrate 
are described as being false or erroneous. 
In. either case, I am prepared to support 
the action of the Magistrate who used the 
words, 

The District Magistrate also took excep- 
tion to an impertinence on the part of Mr. 
Singh when he said that Mr. Sucha Singh 
“gave a sermon” to the Counsel. It is 
suggested by the learned Counsel who ap- 
pears for Mr. Singh, that the use of the 
word “sermon” is not offensive. In this I can- 
notyagree. The word “sermon” or “lecture” 
in such a connection is used in a disparag- 
ing manner ‘and the word is intended to be 
so used in. this application. It is highly 
improper of a Counsel to use words of 
this kind in referring to a very proper 
rebuke made by the Magistrate to the 
Counsel for highly unprofessional be- 
haviour. 

There are two more passages to which 
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exception is taken in the District Magis- 
trate’s order. 

First is No. 9, and runs as follows — 

“It was Counsel who fell into his owa trap and 
lost his own temper since he refused to withdraw 
his application and has brought this absurd petition 
for transfer,” 

In my opinion this was a fair com- 
ment, and nothing further need be said 
of it. . 

The last observation of the District Ma- 
gistrase is as follows:— 

“The Bar should realize that the baiting and bad- 
gering of a Magistrate is not a legitimate form of 
defence in criminal cases.” 

I am informed that the District Ma- 
gistratehas had these views circulated to 
the Courts subordinate to him. I cannot 
conceive that any exception- could betaken 
tothe District Magistrate’s genera! observa- 
tions. He does not imply asfarasI can 
understand, that the methods adpoted by 
Mr. Singh, are generally practised at the 
Dehra Dun Bar, though he certainly says 
that “it is not the first complaint that has 
been made to me by members of the Bar 
against Subordinate Courts.” I shall be 
most loath to believe that Mr. Singh's 
method of conducting the case is ihe me- 
thod generally adopted by the bar in Dehra 
Dun or elsewhere. In my opinion his me- 
thod consists in attempting to provoke the 
Magistrate trying the case into some un- 
guarded expression and then applying for 
a transfer. It is amethod which is neither 
in the interest of hisclient nor in the inte- 
testof justice. I am not able to order the 
expunction of any one of the District Ma- 
gistrate’s remarks. For the most part I 
think they are well deserved. Mr. Sucha 
Singh appears to have behaved with great 
self-restraint throughout and Counsel who 
choose to call attention totheir own mis- 
demeanours by making frivolous applica- 
tions fortransfer are liable to find that 
the Appellate Court views their action with 
disapprobation and is in some cases not 
afraid tosay so. The applicationis reject- 
ed and the papers may by returned, 

N. Application rejected. 
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Decree against legal representatives—Question of 
proper administration of estate, whether cai be gone 
into in execution— Duty of legal representatives to 
account for assets, | 

Where a decree has been obtained against the 
legal representatives of a deceased person, any 
complaint ofthe decree-holder against - the legal 
representatives for not properly administering the 
estate could be dealt with in execution’ of - the 
decree, though the remedy by way of a- separate 
suit isalso available, Daw Toke v. Maung Ba 
Han(1), followed. 

Where onceit is admitted or proved that the 
legal representatives had comeinto the possession 
of the assets belonging to the estate of the deceased, 
it is for them to satisfy the Court asto the extent 
of the assets received by them and to account for 
the same. Magaluri Garudiah v. Narayana 
Rungiah (2), Ranchode Das Govardhan Das v. 
Krishna Das-Vittal Das (3) and Rajah of Kalahasti 
v. Prayag Dosajee Varu (4), relied on; 


F. C. A. from an order of.the ` District 
Judge, Bassein, dated October 4, 1932. 

Mr. S. A. Rahman, for the Appellants. 

Mr. #. Hay, for the Respondents. 

Baguley, J.—The respendent, V.M. R. 
P. Firm has got a decree against U Kho, 
deceased, by his legal representatives Daw 
Hopee, Ba Tu, Ma Aye, Ma Sein and Ma 
Shin, who are respectively the widow, 
son and daughters of the deceased. ‘Having 
failed to obtain satisfaction in spite of 
the fact that U Kho left a large estate 
the firm -applied under s. 50 (2), Civil 
Procedure Code. Notices were served on 
the legal representatives. Daw Hopee 
and Bi Tu did not appear, but the three 
daughters filed objections. The learned 
District Judge examined the firm's agent, 
and in the absence of any rebutting evi- 
dence, he passed an order calling upon 
the legal representatives to file an account 
of the administration of the property, 
which, he said, must be held to have 
come into their hands. This order dated 
October 4, 1932, goeson to say: 

“If they fail to satisfy the Court that they have 
duly applied this property and if it is found thas 
none of this property is now in their hands, the 
decree may be executed against them personally.” 

The three daughters filed accounts and 
statement of a kind which are objected 
to by the decree-holder. Written replies 
were filed by the same contesting legal 
representatives, and at this stage Ba Tu 
joined in and filed a written objection 
that none of the property of the deceased, 
U Kho, had ever come into his possession. 


‘No further evidence was adduced and 


the learned Judge passed an order. allow- 
ing execution to the extent of ¢ertain 
items in the schedule of debts, viz.; 7 (d) 
to 20 and also fora sum of Rs. 1,200 as 
debt due to the estate by One Ko Tun 
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Gyaw with regard to which no explana- 

‘tion has been vouchsafed by the legal 
representatives. Against this order two 
appeals have been filed: one by Ba Tu 
and Ma Sein, and one by Ma Aye and 
Ma Shin. 

It was contended that s. 50 (2) only 
applies to execution against the Jegal 
representatives for properties which have 
come into the hands of the legal representa- 
tives, that nothing has been shown to 
have come into the hands of any of these 
appellants and that, therefore, execution 
cannot proceed under this section. It 
was further urged that if the firm had 
any complaint against the legal representa- 
ives .for not properly administering the 
estate; although it might have a remedy 
against them by filing a separate suit, it 
could not deal with this point in execu- 
tion of a decree. With regard to this 
argument the case of Daw Tok v. Maung 
Ba Han (1), is directly against it, and 
this ruling isbinding uponus. The main 
question is whether the particular assets 
to the extent to which the legal representa- 
tives have been made liable by the 
District Judge have been shown to have 
come into the hands of the various appel- 
lants. There is no direct evidence that 
they have, but the real rule applicable to 
this case seems to have been laid down 
long ago in an old case of the Madras 
High Court, in Magaluri Garudiah v. 
Narayana Rungiah (2). In this case it was 
held: that: 

“as the plaintiff had shown that some property of 
the deceased co-debtors had passed to G and his 
brothers, the burden of proof lay on G and his 
brothers to show that they had not received so 


much of the deceased debtor's property as would 
satisfy the debt.” | 

No other official report has been shown 
to us on this point, but this case was 
followed in Ranchode Das Govardhana Das 
v. Krishna Das Vittal Das, 12 Ind. Cas. 253 
(3), in which it was held that: 
“once it is adiditted or proved thatthe man sought 
to be made liable under a decree obtained against 
a deceased person had come into possession of assets 
belonging to the estate of the deceased judgment- 
debtor, it is for him to satisfy the Court as to 
the extent of the assets received by lim and to 
account for them.” 4 

This case was decided in 1911 and, 
later, again, in Rajah of Kalahasti v. 
Prayag Dosajee .Varu (4), 35 Ind. Cas. 

(1) 101 Ind. Cas. 431; A I R3927 Rang, 127;5 R 


44, 

(2) 3M 359. 

(3) 12 Ind. Cas, 253; 10 M L T 272; (1911)2M W 
N 271; 21 M L J 1096. 


,(0) 85 Ind. Cas, 224; 30M LJ 391; (1916) 2M W N 
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224, the same principle was fol- 
lowed, this case being decided in 


1916; soit would appear that the principles 
laid down in the old ruling are still fol- 
lowed. 

The question then arises as to whether 
any of the assets have been shown to 
have come into the hands of the legal 
representatives. [Then his Lordship ex- 
amined the evidence regarding each of 
the representatives and concluded. We, 
therefore, dismiss the appeal (No. 14) filed 
by Ba Tu and Ma Sein with costs, Advocate’s 
fee three’ gold mohurs. So far as Appeal 
No. 12 filed by Ma Aye and Ma Shin 
is concerned, we remand the case to the 
trial Court for disposal in the light of 
this judgment. The costs of this appeal, 
Advocate’s fee three gold mohurs, will 
follow the event. eS 

Ba U,d.—I concur. 

A. Order accordingly. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 65 of 1933 
November 30, 1933 

Mokeagst, J. 

BHUDAT SINGH —DerenpDant 
— APPELLANT 

VeETSUS 
Seth MANGAT RAE AND GTHERS— 
Praintirrs~— RESPONDENTS | 

Civil Procedure Code (Act V of 1908), s. 100 —Suit 
on pro-note by assignee from legal representatives of 
executee— Succession certificate not filed in trial 
Court— Whether can be taken by Appellate Cowt— 
Succession det (XXXIX of 1925)—Fiscal enactment 
—Construction in favour of subject. 

Where the defendant executed a pro-note in 
favour of a person whose legal representatives 
transferred itto the plaintiff, and the plea that a 
succession certificate was not produced, was nat 
taken in the Court of first instance ; 

Held, that the plea could be taken for the first 
time in appeal and the succession certificate may be 
accepted by theAppellate Court. Zahur Mian v, Puran 
Singh (3), Amması Kutti Goundanv Appalu (4) and 
Mooralidhar Ray Chowdhury v. Mohini Mohan Kar, 
(54, reliedon, Kasumeri Das v.Makkhu (2), distin- 
guished, 

Observations onthe point in Fateh Chand v, 
Muhamad Bakhsh (1), considered. f 

The Succession Certificate Actis partially 
at any rate, a fiecal enactment, and it is to be 
administered as far as possible leniently and must 
be construed in favour of the subject, 


F. O. A. from an order of the Subordi- 
m Judge, Saharanpur, dated January 16, 
1933. 

Messrs. Hyder Mehdi and S. Majid Ali, 
for the Appellant. 

Messrs. G, Agarwala and K.N, Agarwa'a, 
for the Respondents, : 
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Judgment. —This is a defendant's ap- 
peal. Two points were raised in the 
memorandum of appeal, one being of 


limitation which has not been pressed and: 


the second being that the lower Appellate 
Court erred in law in remanding the 
case andin directing that the succession 
certificate be taken in evidence by the 
lower Court. 

The facts involved are very simple. The 
defendant executed a promissory note in 
favour of one Kanhaiya Lal whose legal 
representatives transferred it to the 
plaintiff-respondent Mangat Rai. Mangat 
Rai brought the suit out of which this 
appeal has arisen for recovery of the 
. money due on the promissory note. 

The defendant-appéllant was absent as 
also the other defendants who were only 
formal parties, being representatives of 


Kanhaiya Lal. An ex parte decree was 
made against all the defendants. 
The defendant No. 1 Bhuddat Singh 


filed an appeal before the District 
Judge andamong the other points taken 
by him one wasthat the production of a 
succession certificate was necessary before 
a decree could be made in favour of 
Mangat Rai. It was argued that the 
appeal should have been allowed 
andthe suit should have been dismissed 
outright by the learned District Judge, and 
complaint is made of the fact that the 
learned Judge allowed the succession cer- 
tificate to be filed before him and he 
remanded the suitto the lower Court to 
pass a fresh decree. 

Againstthis order of remand this appeal 
has been filed. The contention is that the 
decree passed by the first Court was a 
wrong decree and the subsequent produc- 
tion of the succession certificate could not 
validate the decree. 

Reliance has been placed on two cases 
by the learned Counsel for the appellant, 
One is a Full Bench decision of this Court, 
Fateh Chandy. Muhammad Bakhsh (1) and 
theother is Kasumari Das v. Makkhu(2). 

As regardsthe first case, the relevant 
. remarks will be found at p. 266.* It 
will be noticed that the remarks there made 
were in the nature of an obiter dictum 
although the obiter dictum made in a 
Full Bench case is to be treated by me 
with all respect. The remark on which 
reliance is placed is that the subsequent 


(1) 16 A 259: A W N 1894, 74 
(2) 96 Ind. Cas. 478; 248A L J 888;49 Al: AIR 
1926 All. 297. 
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production of a succession certificate can- 
not have a retrospective effect. The facts 
of the case, however, were that the first 
Court dismissed the suit for want of a 
succession certificate, The lower Appellate 
Court remanded the case to the first Court, 
to give the plaintiffs an opportunity to file 
a succession certificate. That Court again 
dismissed the suit because the ‘succession 
certificate filed was an incomplete one. In 
second appeal it was contended before this 
Court, that the complete succession certifi- 
cate having been obtained after the dismis- 
sal of the suit by the Subordinate Judge 
but prior to the decree made by the Dist- 
rict Judge, the High Court should accept 
the succession certificate and reverse the 
decree of the District Judge. It was point- 
ed out by this Court (see para. |, p. 
266*) that the complete succession certificate 
was never produced before the District 
Judge although it had been obtained 
before the District Judge made his decree. 
The remarks, therefore, that were made in 
the case are in the nature of an obiter dictum. 

In the second case two learned Judges 
of this Court professed-to follow the Fall 
Bench decision. In that case the suit in 
the first Court was dismissed, because 
the plaintiff in spite of time being granted 
to him forthe production of a succession 
certificate failed to produce one. A suc- 
cession certificate was filed in the lower 
Appellaie Court, but the learned Judge 
professing to follow the Full Bench decis- 
ion Fateh Chand v. Muhammad Bakhsh (1) 
refused to accept the succession certificate 
and dismissed the appeal. Its judgment 
was upheld by the High Court. It will 
be noticed that in this case, as also in the 
Full Bench case, the suit had already been 
dismissed by the Court of first instance, 
and there was no decree in favour of the 
plaintiff. 

In the case before me the facts are just 
the other way. The suit was decreed by 
the Court of first instance. There was no 
plea inthe Court of first: instance that a 
succession certificate was not produced. If 
such a plea had been taken, the Court of 
first instance would surely have given 
the plaintiff an opportunity to produce a 
succession certificate. The Succession 
Certificate Act is partially, at any rate, a 
fiscal enactment, and itis to be administer- 
ed as far as possible leniently and must 
be construedin favour of the ‘subject. 
The Court of first instance, therefore, would 
have, I take it for granted, given a reason- 

*Page of 16 A.—[Hd.] =< ki 


1170 


able amount of time to the plaintiff to pro- 
duce a succession certificate if an objec- 
tion had been taken before it. The objec- 
tion was taken for the first time in appeal, 
and the Appellate Court accepted, and in 
my opinion rightly, the succession certifi- 
cate. The case is very similar to that of 
Zahur Mian v. Puran Singh (3). There, 
as here, the objection as to want of succes- 
sion certificate was taken for the first 
time in appeal, and two learned Judges of 
the Patna High Court held that, in the 
circumstances, the lower Appellate Court 
was bound to grant time for the production 
of a succession certificate. The learned 
Judges ofthe Patna High Court were sup- 
ported in their view bya Madras decis- 
ion in Amasi Kuthi Goundanv. Appala, 
99 Ind. Cas. 234 (4), a decision by two 
learned Judges. The case before me is 
entirely similar to .the Patna and Madras 
cases and is quite dissimilar to the Allah- 
abad cases relied on by the learned Counsel 

"the appellants. wae 
we eae the Allahabad decision, I 
have already pointed out that the remark 
made in the Full Bench case was in the 
nature of an obiter dictum and in the later 
case this fact was not brought to the notice 
ofthe learned Judges who decided it. : The 
Calcutta High Court in Mooralidhar ' Roy 
Chowdhury V. Mohini Mohan Kar (9) held 
that succession certificate, although not 
filedin the first Court, could be taken by 
the first Appellate Court, and remanded 
the case to the first Court of Appeal, so 
that it might accept the succession certi- 
ficate and make a decree. As I am at 
present advised, the view taken-by the two 
learned Judges of the Calcutta High Court 
is the proper View of law, inasmuch Jas the 
succession. certificate is mainly required for 
fiscal purposes, andthe provisions ought to 
be so applied asto work the least hard- 
ship. The other party to the case may be 
fully compensated by award of costs for the 
inconvenience sect by him owing to the 

intiff’s default. f | 

PING result is that the appeal fails and is 
hereby dismissed with costs. f 

Leave to appeal is asked for and is re- 
a Appeal dismissed. 

(3) 78 Ind. Oas, 301; A IR 192 Pat. 525; (1924) 
Pat 103; 5 P LT 504. 


29 Ind, Cas. 234, 
& 30 Ing. Cas. 510,19 0 WN 794 note. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 777 
of 1930 l 
November 21, 1983 .: 
COORTNEY -TERRELL, C. J., AND 
KULWANT Sauay, J. 
Bibi ZAINAB—Dsranpant—APPELLANT 
Versus 
Bibi AZIZUNISSA— PLAINTIFF 
— RESPONDENT 

Sale—Sale of land| with warranty to refund 
purchase money on dispossession due to defective 
title of vendor—Suit by real owner—Vendor's title 
found defective—Yendee negotiating with real owner 
and retaining possession --Liability of vendor to 
refund purchase money. 

The defendant sold a parcel of land to the 
plaintiff with a warranty that if the vendee was 
dispossessed for defect of vendor's title, the vendor 
would be liable for the purchase money. It appeared 
that the plaintiff was not the real owner andthe 
real owner sued the plaintiff and the defendant 
and the defeadant admitted that hehad no titleto 
the land, The plaintiff then negotiated with the 
real owner and fora price, arranged with him that 
she should retain possession of the land as her 
own. The plaintif then sued the defendant for 
breach of warranty and claimed to recover the 
purchase money: 

Held, that the defendant was in the position 
of a person who had sold property to another who 
finding the real owner, has entered into private 
negotiation with the real owner for the sale by 
the real owner of the property, that the sale by 
the defendant had totally failed for want of con- 
sideration and ha was bound to return the whole of 
the purchase money. It does not lie in the mouth 
of ue vendor to say that the purchaser bad suffered 
no loss. 


S. 0. A. from a decision of the Additional 
Subordinate Judge, Darbhanga, dated Feb- 
ruary 25, 1930, reversing that of the Munsif, 
Darbhanga, dated January 15, 1929. 

Messrs. Mohammad Hasan Jan and Golam 
Mohammad, for the Appellant. 

Messrs. A. B. Mukherjee and U. N. 
Banerjee, for the Respondent. | 

Courtney-Terrell, C. J.—This is an 
appeal from the judgment of the Subordi- 
nate Judge modifying the decision of the 
Munsif, The defendant is the appellant. 
The facts are very simple. The defendant 
sold to the plaintiff by a kobala, dated 
February 3, 1923, a parcel of land with a 
warranty that if the purchaser were dis- 
possessed from the whole or any part of the 
property, or if the purchaser's title was 
clouded, or if for the defect of the vendor's 
title, the vendee was dispossessed, then the 
vendor would be liable for the purchase 
money. Now, the purchaser together with 
another person had purchased another piece 
of land from another vendor. The real 
owner of both pieces of land was a person 
whose name is Waliul Hasan, and he 
brought a suit against the purchaser who is 
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the plaintiff in the present suit, against the 
purchaser of the second piece of property, 
and against both the vendors alleging that 
they had na title to the property which 
they had’ purported to sell. The vendor in 
this case, the present defendant, appeared 
in that suit and admitted that he had no 
title to convey the property. The suit was 
compromised. The compromise was to this 
effect :—to the real owner the defendants 
gave up one of the pieces of the property 
which was not the subject of the kobala 
-in dispute, and the lady, the present 
plaintiff, was allowed to retain the property 
which was the subject of her purchase from 
the defendant. The lady now sues the de- 
fendant for breach of warranty and claims 
to recover the purchase money. The learned 
Munsif before whom the case was tried 
treated the matter as a suit for damages 
for breach of a contract and he directed 
the defendant to pay damages, and the 
measure of damages as fixed by him was 
the value of thesecond piece of land which 
the defendant and her friends had had to 
surrender to the real owner as the price of 
retaining the property which was the sub- 
ject of the kobala in dispute. His judg- 
ment was to the effect that she had retained 
the property which was the subject of the 
present sale and allthat she had lost was 
the other piece of land the value of which 
he fixed as Rs. 450, and according to his 
view of the measure of damage was the 
amount to be paid by the defendant. When 
the matter came before the learned Sub- 
ordinate Judge on appeal he took a differ- 
ent view of the facts and came to the 
conclusion that a sum of money had been 
paid to the plaintiff in the suit which was 
compromised, that the sum of money was 
in fact Rs. 834, which happened to be the 
purchase price paid by the plaintiff to the 
defendant inthe matter of the land which 
isthe subject of the present controversy. 
Now, itis perfectly clear that the find- 
ing of fact by the learned Subordinate 
Judge was not founded on any evidence at 
all. There is no evidence of payment of 
any sum of money by the plaintiff to the 
real owner of the property who had sued 
her. In any case, however, that finding is 
immaterial. ‘The situation between the 
parties is simply this. The defendant sold 
tothe plaintiff a piece of land which was 
not his tosell. The real owner sued the 
plaintiff and the defendant, and the defend- 
ant admitted in that suit he had no title 
whatever to the land. Thereupon, in nego- 
tiations which were no business whatever 
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of the defendant, the plaintif negotiated 
with the real owner and, for a price which 
is not material to this suit, arranged that 
she should retain possession of the land 
as her own. Now, that was a piece of 
negotiation between the plaintiff and the 
real owner of the land and in respect of 
those negotiations the defendant had, as I 
say, no business at all. The defendant is 
in the position of a person who had sold 
property to another who, finding the 
real owner, has entered into private nego- 
tiations with the real owner for the sale by 
the realowner of the property. The sale 
by the defendant has totally failed for want 
of consideration. She has taken the pur- 
chase price and she has given nothing in 
exchange forthe purshase price. In those 
circumstances she must return the whole of 
the purchase money which it is admitted is 
Rs. 834. 

A very simple analogy for the situation 
may be found inthe following hypothetical 
illustration of facts: A sells to B a diamond 
ring forthe price of Rs. 100, B finds that 
the diamond ring has been stolen from 
C, and C sues both A and B with the result 
that A, the vendor, admits that the ring was 
stolen and that he had no title to it and B 
admits that his purchase was a purchase 
of a stolen ring and that he had no business 
to deal with it; thereupon C out of his 
generosity gives the diamond ring to the 
purchaser asa present, It does not lie in 
the mouth of the vendor to say that the 
purchaser had suffered no loss. The pur- 
chase had entirely failed and the means by 
which the purchaser ultimately came into 
possession of the stolen property is no 
business of the thief : the thief must refund 
the purchase price to the purchaser. 

For these reasons while agreeing with the 
judgment of the Subordinate Judge but 
disagreeing with the reasons that he has 
given, I would dismiss this appeal with 
costs. The decree of the Subordinate Judge 
will be modified and the plaintiff will 
recover Rs. 834, together with interest at 
12 per cent. per annum from the date of 
this suit till the date of the decree and at 
6 per cent. per annum thereafter until 
realization. The plaintiff is entitled to 
costs in all the Courts. 

Kulwant Sahay, J.—I agree. 

N. Appeal allowed. 
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CALCUTTA HIGH COURT 
Criminal Appeals Nos. 819 to 821 of 1932 
May 26, 1933 
Lont-Wittraus AND MONAIR, JJ. 
SHIBADAS DAW AND OTHERS — 
APPELLANTS 
versus 
EMPEROR— Opposits Party 

Evidence Act (I of 1872), ss. 114 (b), 188— 
Accomplice evidence—Corroboration—Judge sitting 
without jury—Duty of applying same rules asin 
trial with jury treating himself as jury—Criminal 


trial. 

Section 114 (b), Evidence Act, provides that the 
Court may presumethat an accomplice is unworthy 
of credit, unlesshe is corroborated in material 
particulars. This means thatthe material particu- 
lars must implicate the accused inorder that the 
corroboration may be such as is intended by the 
section. ’ 

In a jury trial it is the duty of the Judge 
to point out tothe |jury the position in law affect- 
ing the evidence of an accomplice and to tell them 
that they nay convict, if they choose, on his evi- 
dence alone; but that owing to the circumstances 
in which the evidence is given, it is, generally 
apeaking, very dangerous to act upon it, unless they 
find corroborative evidence which implicates the 
accused person. If sucha warning has been given 
and nevertheless the jury choose to convict the 
accused in the absence of such corroborative 
evidence, the conviction will not generally be 
quashed. Where a Judge is sitting without a 
jury, he must apply the same rule by treating 
himself as a jury. If, therefore, these factors were 
not present to his mind and if there was not 
sufficient corroborative evidence implicating the 
accused, then the conviction ought tobe set aside 
just as in a jury case the same result ought to follow 
where the necessary warning has not been given 
by the Judge to the jury. Rex v. Baskerville (1) 
referred to. 


Messrs. Hiralal Ganguly, Amrita Lal 
Mukerjee, Kumud Bagdhu Baychi and J. C. 
Gupta, for the Appellants. 

Mr. D. N. Battacharjee, for the Crown. 


- Lort-Williams, J.—The appellants 
Madhu Sudan Sen Gupta, Shiba Das Daw 
and Nikhil Chandra Guha Roy were tried 
with one Ramphal in the Court of the 
Special Judge of Murshidabad under ss. 4 
(a) and 5, Explosive Substances Act (VI of 
1908) and s. 440 read with s. 120-B, Indian 
Penal Code. The trial was under Ordinance 
If of 1932. Ramphal was acquitted and the 
other three were convicted and sentenced 
to various terms of imprisonment. It is 
unnecessary to deal in detail with the 
evidence, because the case turns almost 
entirely upon the evidence of the approver 
Kalu. This evidence was very full and, 
if it ig believed, there can be no question 
about the guilt of all the three appellants. 
The real question therefore for us to decide 
is whether it is safe to allow the convic- 
tion to stand upon the evidence of the 
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approver or, in other words, whether there 
is sufficient and proper corroboration in 
law of this evidence. 

The prosecution siory begins with the 
association of some of the appéllants in 
an Athletic Club. The leading spirit there 
was Madhu and it appears that there was 
some theatrical talk among some of the 
appellants about making oneself physically 
fit in order to enable one to fight for 
independence. The Magistrate has rightly 
disregarded that part of the story which 
is associated with “this club. The Sub- 
Divisional Officer thought apparently that 
the club was not altogether desirable and 
it was closed by his orders, and there 
is evidence to show that Madhu, Shiba 
Das and Kali talked about frightening 
the Sub-Divisional Officer for what he had 
done. The evidence shows that sometimes 
they spoke of punishing him by throwing 
a bomb, at other times merely of frighten- 
ing him. It is clear that they werein 
touch with the accused Nikhil who was 
a detenue living at Bharatpur and who 
had been sentenced to imprisonment for 
life. There is ample corroborative evidence 
of association between Madhu, Nikhil, Shib 
Das and Kalu. It issuggested that Nikhil 
advised or taught them how to make bombs 
or bomb ‘‘patakes” which is said to be 
another name for “crackers”: but there 
is no corroboration ofthe approver's story 
on this point except the evidence of 
P. W. No. 7 Samed who says that he was 
present behind a purda or partition when 
Nikhil was talking to the others and that 
he heard them say that they would 
frighten the Sub-Divisional Officer. Kalu 
said that he purchased the materials 
necessary for making bombs upon the 
instructions of Madhu who gave him the 


‘money, and though there is corroboration 


of the fact that Kalu purchased the articles 
there is none of the fact that Madhu had told 
him to do so. 

Similar criticism may be made of Kalu’s 
evidence that he was told by Madhu to get 
pieces of iron and waste paper for the 
purpose of preparing bombs. According 
to Kalu, bombs were made and Madhu 
produced them on March 11. There were 
four bomb-patkas and a bundle con- 
taining iron pieces and other things. 
Madhu took two light bomb patakas, Kalu 
a heavy bomb-pataka anda man who has 
not been identified took the bundle and 
another bomb-pataka. They went to the 
house of the Sub-divisional Officer and 
stood at various places round the house. 
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Then they threw their missiles and there 
were three explosions, the bundle did not 
explode, and they ranaway. Up to this 
point Kalu’s evidence, so far as it impli- 
cates Madhu, is not corroborated. But 
P. W. No. 27, Bholanath, gave evidence 
that he was on the road near to this 
house and that he heard the explosions 
and saw-some men running away and by 
the light of the hurricane lantern which 
he held, he recognized Madhu and Kalu. 
There is no doubt that some of the bombs 
or bomb-patakas were dangerous both to 
property and life. The evidence of the 
expert witnesses i3 sufficient to show that 
if some of these articles had exploded wilhin 
about 15 feet of a human being, it would 
have been sufficient to kill him, On the 
other hand, they were not powerful bombs 
asisshown by the fact that where one of 
them had struck the wall of the house, 
only the plaster was damaged. The real 
danger doubtless lies in the fact that some 
at least of them contained pieces of iron 
and glass. Kalu was tendered a pardon 
atthe commencement of the trial. 

Some preliminary points were raised 
by the defence, one being that sanction 
is required for a prosecution under the 
Explosive Substances Act and that no 
explicit sanction had been obtained for 
prosecution under s. 5. Further that no 
consent had been given to prosecutions 
under the sections of the Indian Penal 
Code and consequently the Special Judge 
had no jurisdiction to try them. It is true that 
in the order, dated May 27, 1932, only s. 4, 
Explosive Substances Act, read with s. 12(-B, 
Indian Penal Code, and 6.” 436 read with 
s. 12U-B, Indian Penal Code, are explicitly 
mentioned. But the letter from the Deputy 
Secretary to the Government of Bengal to 
the District Magistrate of Murshidabad of 
the same date shows clearly that the Govern- 
ment consented to a prosecution under 
s. 4, Explosive Substances Act, read 
with s.120-B, Indian Penal Code, ands. 436 
read with s. 120-B, Indian Penal Code and 
for “such other offence or offences as may be 
disclosed inthe evidence.” In our opinion, 
therefore, the learned Magistrate had 
jurisdiction to try all the offences for which 
the appellants were convicted. Another 
point raised is that in the conspiracy charge 
Kalu’s name was not included. This 
undoubtedly was erroneous. But it is 
quite obvious from the course which the 
trial took and from the evidence which was 
given that the appellants were not misled 
by this omission and they have not been 
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prejudiced or embarrassed in their defence 
by the fact that Kalu's name 
was not mentioned. Section 114 (b), 
Evidence Act, provides that the Court may 
presumethat an accomplice is unworthy of 
credit, unless he is corroborated in material 
particulars. This has been explained in 
many previous cases both in this Court and 
in the English Courts as meaning thatthe 
material particulars must implicate the 
accused in order that the corroboration 
may be such as is intended by the sec- 
tion. Section 133, Evidence Act, provides 
that an accomplice shall be a competent 
witness against an accused person and a 
conviction is not illegal merely because 
it proceeds upon the uncorroborated testi- . 
mony of an accomplice. 

The position in law is somewhat difficult 
to state clearly; but it amounts to this. In 
a jury trial it isthe duty of the Judge to 
point cut to the jury the position inlaw 
affecting the evidence of an accomplice 
and tell them that they may convict, if 
they choose, on his evidence alone; but that 
owing to the circumstances in which the 
evidence is given, it is, generally speaking, 
very dangerous to act upon it, unless they 
find corroborative evidence which implicat- 
es the accused person. If such a warning 
has been given and nevertheless the jury 
choose to convict the accused in the ab- 
sence of such corroborative evidence, the 
conviction will not generally be quashed. 
In a case such of this, where a Judge is sit- 
ting without a jury, he must apply the same 
rule by treating himself as a jury. If, 
therefore, these factors were not present to 
his mind and if there was not sufficient 
corroborative evidence implicating the ac- 
cused, then the conviction ought to be set 
aside, just as in a jury case the same result 
ought to follow when the necessary warning 
has not been given by the Judge to the 
jury. As was stated by Lord Reading, C. 
J., in Rex v. Baskerville (1), this rule of 
practice has become virtually equivalent to 
aerule of law. Now, in the present case, 
there is undoubtedly some corroboration 
implicating the accused against all the ap- 
pellants. Withregard to Nikhil and Shiba 
Das, however, leaving out for the moment 
the evidence of P. W. No. 7, Samed, the 
corroborative evidence is only as to associa- 
tion between Kalu, Madhu, Nikhil: and 
Shiba Das. Prosecution Witness, No. 7, 
Samed, stated that he heard them discussing 
the question of frightening the Sub-Divi- 


(1) (1916) 2 K B 658; 8 LI KB 28 115147 
453; 80 J P 446; 60 S J 696, 
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sional Officer. In out opinion, this evidence 
is not sufficient to eliminate the danger of 
a conviction upon the evidence of an ap- 
prover. Such being the position, we think 
that the conviction of Nikhil and Shiba 
Das must be set aside. These two appel- 
lants are, therefore, acquitted. 

Madhu stands in a different position. In 
addition to the evidence of association and 
Samed’s evidence about the conversation 
in which the question of frightening the 
Sub-Divisional Officer was discussed, there 
is the evidence of P. W. No. 27, Bholanath 
who saw Madhu running away from the 
scene of the explosions immediately after- 
wards. In our opinion Kalu’s evidence as 
against Madhu is sufficiently corroborated 
and his conviction must stand; but in view 
of all the circumstances we think that it 
will be sufficient if he serves a sentence of 
two years’ rigorous imprisonment instead of 
the four years to which he has been sen- 
tenced by the Special Judge. 

McNair, J.—I agree. 
N. Order accordingly. 
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LAHORE HIGH COURT 
Second Civil Appeal No, 1145 of 1932 
January 16, 1933 
ADDISON, J. 
BHAGWAN DAS—Praintirr— 
APPELLANT 
= 6 versus 
Diwan SAID MOHAMMAD AND ANOTHER — 
DEFENDANTS—RESPONDENTS 

Limitation Act (IX of 1608), Sch. I, Art. U8— 
Mortgage—Suit jor redemption—Atiestation by 
recognized agent of mortgagee— Whether saves limi- 
tation. h 

Where a suit-on a mortgage was brought more 
than sixty years after the deed and the mortgagor 
relied onan attestation in the settlement records by 
the recognized agent of the mortgagee within 
sixty years of the suitand showing the mortgages 
expressly as mortgagee : 

eld, that the attestation constituted an acknow- 

ledgment of the mortgagor's right to redeem. 


Daia Chand v. Sarfraz (|) and Gul Muhamad v., 


Akbar (3), relied on, Anup Singh v. Fateh Chand 


(2), distinguished. 
. 8. © A. from a decree of the Dis- 
trict Judge, Montgomery at Lahore, 


dated April 15, 1932, reversing that of the 
Subordinate Jndge, Fourth Class, Pak- 
-pattan, dated August 3, 1931. 
Mr. Achhru Ram, for the Appellant: 
Messrs. Jagan Nath Aggarwal and Asa 
Ram Aggarwal, for the Respondents. 
| Judgment —The facts leading up to 
this second appeal so far as they need be 
stated are as follows: — 
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In 1856 the predecessors-in-title of Sardar 
Khan, defendant, mortgaged their 4th share 
in acerlain khata with Diwan Allah Jawaya, 
the predecessor-in-title of the other defendant 
Diwan Said Mohammad the consideration 
for the morlgage being Rs. 13-14. In the 
Settlement Record of 1872the th share of 
Jalal Din, the father of Sardar Khan 
defendant, is still shown as under mortgage 
with Diwan Allah Jawaya for the same 
consideration. In September, 1929, Jalal 
Din effected a second mortgage of this 
land and other lands in favour of Dogal Mal 
who sold his rights to Bhagwan Das 
plaintiff-appellant. Bhagwan Das there- 
upon sued for redemption on ptyment of 
Rs. 13-14. He was successful in the trial 
Court in obtaining the usual preliminary 
decree, but his suit was dismissed on 
appeal’ by the learned District Judge of 
Montgomery on the ground that it was 
barred by time. Against this decision 
Bhagwan Das ieferred this second appeal. 

The only question is that of limitation. 
The mortgage was more than 6) years old 
when the suit was brought, arid it has to 
be decided whether it was still subsisting 
then by virtue of an acknowledgment 
contained in the Settlement Record of 1872 
which was signed by the recognised agent 
of the mortgagee. The learned District 
Judge has held that there was no acknow- 
ledgment of liability. Usually this would 
be a finding of fact, but in the present case 
the learned District Judge failed to notice 
a third attestation in the Naql Intigal 
Muntakhib Mae Khewat Mashmula, Bando- 
bast, 1872. This entry shows Jala’ Din as 
owner of a th share and itshows this jth 
share as under mortgage with Diwan 
Allah Jawaya, who was also Muafida:, for 
a sum of Rs. 13-14. I do not think it 
necessary to discuss the attestations which 
have been held by the District Judge not 
to amount to acknowledgments of liability. 
But there is a third attestation against 


this entry in the following terms:— 

“Wethe owners and‘Farid Bakhsh, Mukhtar of the 
Muafidar, who have signed underneath, hereby attest 
that the numbers of fields, the description of the 
soil, number of trees, instalments to be paid, the rate 
of the batai payable by the tenant to the Muayfidar, 
the dues payable by the proprietors to the Muavidar, 
and all the other entires in this khata have been 
read out to us, been understood by us and are admitt- 
ed to be correct ” 


This entry is signed by Farid Bakhsh, who 
has been held as a fact to be the Mukhtar 
of the Muafidar Diwan Allah Jawaya who 
was also the mortgagee named. It is also 
signed by the owners, though this does 
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not matter. The last portion of the above 
entry to the effect that 
“all the other entries in this khata have been read 


out to us, been understood by usand are admitted 
to be correct” 


obviously amounts to a signed acknowledg- 
ment of the right to redeem the mortgage, 
which was then subsisting. 

_ itis not necessary to discuss the rulings 
in this connection at any length asi am 
accepting this appeal on the: ground that 
the learned District Judge has failed to 
notice the third attestation which clearly 


amounts to a signed acknowledgment of, 


liability. The first case which may be 
cited is Daia Chand v. Sarfraz (1) where the 
defendants attested as correct the Record 
of Rights prepared at a settlement of an 
estate in which they were described as 
mortgagees of the estate but which did 
not mention the name of the mortgagor. 
Tt was held that this was an acknowledg- 
ment of the mortgagor’s right to redeem 
within the meaning of Art. 148 of the 
Limitation Act. Another Full Bench cf 
the Allahabad High Court on this question 
is Anup Singh v. Patih Chand (2). In this 
case there was a similar acknowledgment 
in the settlement records. There was no 
evidence from which the date of the mort- 
gage could be inferred with any certainty, 
and it was held by a majority of the Full 
Bench 

“that no substantial inference could be drawn from 
the acknowledgment in question, that the mortgage 
was at the time of the acknowledgment a subsisting 
mortgage not barred by limitation, and it was on 
the plaintiff relying on the acknowledgment to show 
that it was made before the period of limitation had 
expired," © >: 2 

This consideration, however, does mol 
enter into the case before me, as the date 
of the mortgage is known to be 1856, and 
the acknowledgment in the Muntakhib 
Mae Khewat was made on June 14, 1878, 
that is within 60 years. 

The decision of the Punjab Chief Court 
in Gul Muhamad v. Akbar (3) is also in 
point, though not quite as strong a case as 
the present one. 

For the reasons given I accept the appeal 
with costs of this Court to be recovered 
from the mortgagee, set aside the decree of 
the District Judge and restore that of the 
trial Court. If the sum of Rs. 13-14 
declared to be due has not been paid into 
Court, the plaintiff can do so within two 
months from to-day. In all other respects 


(1) 1 A 117. 


(2) 56 Ind. Cas. 986; 42 A 575; A I R 1920 All. 92;. 


2 UPL R (A) 187; 18 A L J 789, 
(3) 145 P R 1889, 
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the preliminary decreé of the trial Court is 
restored, except that parties will bear their 
own costs in the lower Courts. 

N. Appeal accepted. 


LAHORE HIGH COURT 
Second Civil Appeal No, 243 of 1933 
November 13, 1933 


HIDE, J. 
Freu MOLAR MAL-KANSHI RAM 
—PLAINTIFF—APPELLANT 
versus 
KISHORI LAL — Derenpant—Rusronpent 


Contract-—Consideration—Dispute as to amount 
due from defendants—Settlement of dispute without 


necessity of going toa Court—Whether forms valid 
consideration. 


Where thereisa dispute between the parties as 
to the amount really due from the defendants, the 
settlement of the dispute without the necessity of 


going to a Court may form a valid sonsideration in 
aw. 


5. ©. A. from a decree of the District 
Judge, Delhi, dated November 9, 1932, 
affirming that of ths Subordinate fudge, 
oa Class, Delhi, dated August 15, 
1932. 

Mr. Kishan Dayal, for the Appellant. 

Messrs. Fakir Chand and Shamair Chand, 
for the Respondent. 

Judgment.— This was a suit for re- 
covery of Rs. 810. The defendants pleaded 
that the suit was barred by limitation and 
also that the plaintiff's claim -had been 
referred to arbitration and the arbitrators 
had settled that a sum of Rs.400, should 
be paid to the plaintiffs in yearly instal- 
ments of Rs. 50. It was alleged that this 
decision of the arbitrators was accepted 
by the parties and was, therefore, a bar 
to the suit. Both the Courts below have 
held that the alleged compromise was 
proved and have decreed the suit in terms 
of the compromise. ` | 

The finding of the Courts below on the 
question of the compromise is a finding of 
fact but the learned Counsel for the plaintiffs 
who have come up to this Court on second 
appeal, has urged that the said was 
compromise in any case without consi- 
deration and therefore, not binding on the 
plaintiffs. This point, however, was not rais- 
ed in the Courts below and was not put in 
issue. The learned Counsel, however, urges 
that it is patent on the facts as found by the 
Courts below and therefore, should be 
allowed to be raised. The learned Counsel 
for the respondents urged in reply that the 
alleged agreement on the part of the 
plaintiffs did not require any consideration 
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in view of the provision& of 5. 63 of the 
Indian Contract Act, according to which 
it is open to a promisee to remit any part 
of the amount due tohim and to extend 
time for payment. Secondly, it was also 
urged that there was some consideration 
of the compromise inasmuch as while the 
plaintiffs claimed asum of about Rs. 500 or 
600 the defendants contended that only a 
sum of Rs. 95 was due from them. Iam 
doubtful whether the case is really covered 
by s. 63 of the Indian Contract Act.- The 
proper section applicable seems to be 
s. 62; but ib seems unnecessary to discuss 
this point because it appears from the 
evidence that there was a dispute between 
the parties as to the amount really due 
from the defendants and the settlement of 
such a dispute without the necessity of 
going to a Court might form a valid con- 
sideration inlaw. The point was not raised 
in the Courts below; otherwise the res- 
pondents might have been able to produce 
more evidence on the point, In my opinion 
it is not possible to say on the record as 
it, stands that the compromise was a mere 
‘nudum pactum without consideration as 
urged by the learned Counsel. 

The finding of the Courts below on the 
factum of the compromise does not seem 
to be satisfactory, but as it cannot be 
challenged in second appeal, I am con- 
strained to dismiss this appeal. I leave 
the parties, however, to bear their ccsts. 

N. Appeal dismissed, 


OUDH CHIEF COURT 
Criminal Appeal No. 370 of 1933 
. January 3, 1934 
Nanavorry, J. 
SHUBRATI—Accoser—ApPELLaNt 
Versus 
EMPEROR— COMPLAINANT — 
Opposite Party 
Criminal Procedure Code (Aet V of 1898), s. 418—~ 
Conviction in trial with the aidof  jury—Whether 
High Court can go behind jurors’ findings of fact— 
Penal Code (Act XLV of 1860), ss 75, 892 —Ex-convict 
—Sentence of seven years’ rigorous imprisonment, if 


too severe. nee : h 
Jn an appeal froma conviction in a trial by jury, 


; it is‘not open to the High Court to go behind the 
' findings of fact arrived at by the jurors. 


In the case of an ex-convict charged with an 
ofience under s. 392, Penal Code, read with s. 75, 
a sentence of seven years’ rigorous imprisonment is 
by no mdans too severe. ` 

Or. A. against an order of the 
Sessions Judge, Lucknow, dated July 21, 


1983, z 
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Mr. S.S. Tankha, for Mr. B. N. Roy, for 
the Appellant. 

Mr. H. K. Ghosh, and the Assistant 
Government Advocate, for the Crown. 

Judgment. -These are two connected 
appeals filed by Shubrati and Jagan from 
a judgment of the learned Sessions Judge 
of Lucknowin Sessions Trial No. 21 of 1933 
decided on July 21, 1933, convicting each of 
them of an: offence under e. 392, Indian 
Penal Code and sentencing them to various 
terms of rigorous imprisonment. 

The appellants were tried by the learned 
Sessions Judge with the aid of jurors who - 
by a majority of four to one found them both 
guilty of an offence under s. 382, Indian 
Penal Code, and therefore under e. 418 of 
the Code of C1iminal Procedure the appeal 
can lieonly on a matter of law. 

Various grounds are taken in the memo- 
randum of appeal filed on behalfof Shub-' 
rati but the only ground that was pressed 
before me is that the learned Sessions 
Judge erred in not bringing out promi- 
nently the material discrepancies in the 
statements of the prosecution witnesses 
which made the identification of the accused 
very doubtful, There is no substance in 
this contention. I find from a perusal of 
the charge to the jury that the learned 
Sessions Judge did invite the attention of 
ihe jurors to the discrepancies and he 
observed as follows :— 

“You have to determine whether or not the discre- 
pancies pointed out are such as to, destroy the value ` 
of the evidence produced. It is open ‘to you to 
believe one witness and disbelieve another if you see 
good ress ms for it. Similarly you may believe one 
part of the evidence of a witness even if you disbelieve 
another part of his evidence.” 

Various allegations as 10 alleged mis- 
directions and non- directions to the jury 
have been made by the learned Counsel 
who has appeared on behalf of Shubrati, 
but he has not been able io substantiate 
any one of the alleged misdirections or non- 
directions. | have carefully examined the 
charge to the jury and I find that the 
learned Sessions Judge has been very fair 
in his summing up to the jury. It is not 
opentothis Court, nor to the Counsel on 
behalf of the appellants to go behind the 
findings of fact arrived at by the jurors. 
The sentence passed upon Shubratiis one 
of four years’ rigorous imprisonment and 
I see no reason to interfere with it as it is 
by no means unduly severe. I, therefore, 
dismiss the appeal of Shubrati and confirm: 
the ccnviction and sentence passed upon 
him. . 
Coming now to the case of Jagan I find 
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that the only plea urged on his behalf by 
his learned Counsel Mr. Dhaon is that the 
sentence passed upon Jagan is far too 
severe. In view of the fact that the appel- 
lant Jaganis an ex-convict and has been 
charged with an offence under s. 392, Indian 
Penal Code,: read with s. 75, Indian Penal 
Uode, the sentence of seven years’ rigorous 
imprisonment inflicted upon him by the 
learned trial Judge is by no means too 
severe. Noother point was urged before 
me on behalf of Jagan, and I therefore dis- 
miss the appeal of Jagan and confirm the 
conviction and sentence passed upon him. 

N. _ Appeal dismissed. 
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PATNA HIGH COURT 
Second Oivil Appeal No. 1425 of 1930 | 
December 11, 1931 i 
Fazu Aut, J. 
TELANGA MARANDI MAJHI — 
DEFENDANT PEN 
versu 
Thakur CHANDRA MOHAN SINGH 
AND ANOTHER — 
PLAINTIFES — RESPONDENTS 
Chota Nagpur Tenancy Act iVI of 1908), s. 189 (4) 
—Suit for ejectment—Due termination of tenancy— 
Cognizability of suit in civil Court—Court Fees det 
(Vil of 1870), 8.7, para (xi) (ec)—Suit for recovery 


ee property from tenant holding over— 
ourt-fee payable—Lenant holding over-—sSuit for 


ejectment of tenure-holder—Defence of permanency of | 


tenure —Burden of proof. 

A suit for the ejectment of a tenant in which it is 
averred that the tenancy having been duly terminat- 
ed, the relationship of landlord and tenant does not 
exist between the plaintiff and the defendant, lies in 
the.Oivil Gourt, Nandu Mahton v. Bholii Mahton 
(5), followed. |p. 1178, col, 1.) . 

“The provision contained in s. 7, para, (xi), sub-cl, 
(cc), Uourt Fees Act covers those cases where a 
person was a tenant before but his tenancy has been 
determined since. Hamcharan Singh v. Sheodutt 
Singh (7), relied on. |p. 1178, col, 2] 

For a suit for récovery of immovable property from 
a tenant including a tenant holding over, court-fee is 
leviable according to the provisions of 8. 7, para. 2, 
sub-cl. (ce) of the Act. [ibid.] 

Where in a suit for ejectment under the Chota 
Nagpur Tenancy Act, the tenant pleads that the 
tenancy is a fixed one, the onus of proving that the 
tenancy is a permanent one is upon the person who 
ies ittobe so. A.S, N. Nainapillai Marakayar v. 

A. R. A. Rm. Ramanathan Chettiar (10), relied on, 
te uy col, 1.] 

C. A. against a decision of the Sub- 
ordinate J udge, Dhanbad, dated July 11, 
1930, upholding that of the Munsif, Dhanbad, 
dated March 24, 1930. 

Messrs. A. B. Mukharji and 8. C. Mazum- 


dar, for the Appellant. 
Messrs. S. M. Mullick and N. N. Pi for’ 


the Respondents. 
147—149 & 150 
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Judgment.—This is an appeal from the 
judgment and decree of the Subordinate 
Judge of Dhanbad affirming on appeal the 
judgment and decree of .the Munsif of 
Dhanbad ina suit instituted by the re- 
spondents to eject the appellant. The ap- 
pellant is recorded in the Record-of-tights 
us the tenure-holder of the lands in suit 
under the plaintiffs and the tenure is further 
recorded as resumable. The plaintiff's 
case was that the tenure had been terminá- 
ted by notice to quit duly served. upon 
the defendant before the institution of 
the suit. The main contentions raised on 
behalf of the defendant were (1) that the 
Civil Court had no jurisdiction to try the 
suit as it was triable only -by a Revenue’ 
Court under s. 139 (4) of . the Chota 
Nagpur Tenancy Act, (2) that the tenancy 
in respect of which the suit was brought: 
was a permanent one. 

The suit was decreed by the Court of first 
instance and an appeal by the defendant 
was dismissed. Hence this second appeal. 

The first question to be considered in 
this appeal is whether ss. 139 (4): applies 
to the facts of this case and whet her it was 
triable by the Munsif of Dhanbad. On 
this point the following decisions:have been 
cited on behalf of the-parties: Aghor Manjhi 
v. Kshiroda Sundari (1), Deonandan Pande 
v. Anbach Kahar (2), Rikhi Nath Koeri v. 
Rango Mahto (3), Gursaran Das v. Akhauri 
Parmeshwari Charan (4), Nandu Mahton v. 
Bholu Mahton, 123 Ind. Cas. 609 (5) and 
Jageshwar v. Tilakdhari Singh (6). 
It may be mentioned here that 
the strongest case in favour of 
the appellant is the case of Jugeshwar 
v. Tilakdhari Singh (6). In that case it was 
held that a suit to eject raiya's who are 
holding over after the expiry of the lease is 
not, in places to which the Chota Nagpur 
Tenancy Act applies, entertainable: by a 
Munsif and that under s. 139 of the Act 
such a suit is cognizable only by the 
Deputy Commissioner. Thelearned Advocate 
for the respondent however tries to distin- 
guish that case by showing that inthe 
present case a notice to quit had been 

(1) 109 Ind. Oas. 477; 9 PLT 724; 7 Pat.82; AIR 


19:8 Pat. 1y5; I L T 40° Pat 113 
sa 105 Ind. Uas. 561; 9 P L T 340; A I R 1928 Pat, 


aj 110 Ind. Cas. 494; 9P L T811; 7 Pat, 675; A I K 


1929 Pat. 18. 
(4) 104 Ind, Cas 580; 8P LT 841; 6 Pat. 296; A I R 


1927 Pat 
(5). 123 od ‘Cas. 609; AI R193) Pat. 149! Ind, Rul, 


(1930) Pat. 337 
(6) 7 Ind. Cas, 587;5 PL T 422; 2 Pat,.746; AIR 


1924 Pat, 267. - 
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served by the plaintiff upon the respon- 
dent before the institution of the suit and 
so the tenancy had terminated. It is true 
that in some cases it has been held that 
the suit, contemplated by s. 139 of the 
Chota Nagpur Tenancy Act is only a 
summary suit for possession and that 
where a suit is instituted not only for 
recovery of possession but also for a de- 
claration of title, the suit is cognizable by 
-the Civil Court. The present case was sought 
to be distinguished from those cases by 
the learned Advocate for the appellant 
on the ground that in this case no prayer 
has been expressly made for a declaration 
of title but possession is claimed merely 
on the ground that a notice to quit had 
been served upon the tenant. In my 
opinion, however, the correct principle has 
been laid down in Nandu Mathon v. Bholu 
Mahton (5) where it has been held that a 
suit for the ejectment of a tenant in which 
it isaverred that the tenancy having been 
duly terminated the relationship of landlord 
and tenant does not exist between the 
plaintiff and the defendant, lies in the 
Civil. Court. The present case comes well 
within the rule laid down in that decision 
and I hold therefore that it was cogniza- 
ble by the Civil Court. 

The next question which was argued was 
one relating to court-fee, the valuation 
of the suit. It was pointed out that 
para. 7 of. the plaint shows that courte 
fee was paid according to the provisions 
of s. 7 cl. (c) ofthe Court Fees Act, but 
as the suit had been brought on the 
footing that the relationship of landlord 
and tenant between the parties had come 
to an end, such a suit was virtually a 
suit for a.declaration of title as well as 
for possession as a consequential relief and 
therefore the court-fee payable on such a 
suit must be an ad valorem  court-fee. 
The argument in other words amounts to 
this that the court-fee paid was insufficient 
and that if the suit had been properly 
valued the forum of the suit might have 
been different. Mr. Sushil Madhab Mullick 
who appears on behalf of the respondent 
meets this argument in two ways. In 
the first place it is urged by him that 
the question that the court-fee paid by 
the plaintiff was insufficient was not raised 
in the form in which it is raised 
in this Court at least before the lower 
Appellate Court.and that if it had been 
raised the lower Appellate Court might 
haveon investigation found that the valua- 
tion of the suit would not have been so 
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high as to change the forum. It is coùə 
tended by, Mr. Mullick that . although the 
suit may covera large quantity of land 
yet what was to be valued was the interest 
which the tenure-holder possesses in the 
land and after all the valuation of this 
interest might not have been so high as to 
alter the forum of the suit. I do not think 
it necessary to deal with this part of the 
argument because .in my opinion the 
present suit would be governed by the 
provisions of s. 7 para. xi sub-cl. (ec) 
of the Court Fees Act. That clause relates 
to suits for the recovery of immovable 
property 

“from a tenant including a tenant holding over 
after the determination of the tenancy.” 


It is to be remarked that the language - 
used here itself indicates that the mere use 
of the word “tenant” without adding the 
explanatory words which follow would not 
have conveyed the meaning of the framers 
of the Act and would not have been wide 
enough to include cases which are intend- 
ed to be covered by this provision. The 
words 


“Including a tenant holding over after the deter- 
mination of the tenancy” : 


are sufficient to indicate that the: provision 
is meant to cover even those cases where 
a person was a tenant before, but his 
tenancy has been determined since. That 
this is the right construction to be placed 
upon the section is apparent from the 
decision of this Court in Ramcharan 
Singh v., Sheodutt Singh (7). There it was 
held thatthe word “tenant” used in para. xi; 
sub-cl. (ce) seems to include a person, 
to whom the description would apply im-. 
mediately before the commencement of the 
suit but whose tenancy had terminated 
entitled the landlord to eject him. A 
tenant who is the thiccadari and ‘whose 
thiccadari interest has expired but who 
has refused to quit whatever the reason 
may be was held to come within sub- 
cl. (cc) of para. xi, of the section and it 
was held that that section applied wherein 
such circumstances the landlord broughta 
suit to eject him. I therefore hold that 
the court-fee paid by the plaintiff was 
sufficient. 

The last point that was urged related 
to the merits of the case. The Courts 
below have both concurrently found that 
the tenure is resumable and not permanent 
as alleged by the defendant and that the 
tenancy had been terminated by proper 
notice. It has been urged by Mr. Abani 


(7) 74 Ind. Oas. 619; 4 PL T 686; 2 Pat. 260; A I R 
1923 Pat. 380. 4 
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Bhusan Mukherji on behalf of the appel- 
lant that the question whether in a particular 
case atenancy isor is not to be held to 
be permanent is not a pure question of 
fact but a mixed question of law and fact 
and reliance is placed on Dhanna Mal v. 
Moti Sagar (8), and Kamal Kumar Dutta 
v. Nanda Lal Dubey (9). Mr. Mukherjee 
then proceeds to show that the defendant 
in this particular case had beenin posses- 
sion of the lands for over forty years and 
that the rent was not a variable one. 
Assuming that the defendant had estab- 
lished these points, I do not think that 
they would be sufficient to support-a 
finding that the tenancy was permanent one. 
The onus of proving that the tenancy was 
a permanent onehas insuch cases been 
always laid down the person who asserts 
it to be so. In A. S. N. Nainapillai 
Marakayar y T.A. R. A. Rm. Ramanathan 
Chettiar (10, it was held that when a 
tenant of lands in India, in a suit by his 
landlord to eject him from them, sets up 
adefence that he has a right of permanent 
tenancy inthe lands, the onus of proving 
that he has such a right is upon the 
tenant. In the present case the Record-of- 
rights was against the defendant andthe 
Courts Lelow have on a consideration of 
the entire evidence in the case come to 
a distinct finding that the defendant has 
failed to establish that the tenancy was 
a permanent one. . In my opinion there- 
fore this appeal ‘is concluded by find- 
ings of fact and must be dismissed 
w costs. 
Appeal dismissed. 

@) 101 Ind, Oas 355; 31 OW N 677; 8 L 578; 54 
IA 178; 52 M L J 663; "ATR 1927 PO 102; ; 29 Bom, 
LR 870; (1927) M W N 481; 39M L T 161; 26 LW 
634; 25 A L J 959; 28 P L R 658 (P C.) 

(9) 116 Ind. Cas. 378; 33 O W N 2Ii11;A IR 1929 
Oal, 37; 56 C 73%, 

(10) 82 Ind. Cas. 226:2: 0 W N 809; A I R 1924 
P O 65:19 L W 259:22A L J 130; 34 M L T 10; 
(1924) M W N 293; 46 M LJ 546; 10 Ò &AL R 464; 
47 M 337; 511 A83; LRS5A(PO)3S (P.O). . 





MADRAS HIGH COURT 
Appeal Against Appellate Orders Nos. 156 
and 167 of 1930 
April 26, 1933 
KRISHNAN PANDALAT, J. 
RAMASWAMI AYYAR—APPELLANT 
Versus 
PAKKIRI PATHAR—RESPONDENT 
Civil Procedure Code (Act V of 1908}, O. XXXIV, 
rr. 4, 5—Preliminary decree—Final decree in 
pursuance of preliminary decree—Preliminary decree 
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confirmed in appeal—Fresh application for final 
decree--Maintainability— Limitation —Appeal, effect 
of — Rule of dependent judgments, 

Where a final decree is obtained in 
pursuance of a preliminary decree and thah 
preliminary decree is taken up in appeal and the 
Appellate Court on a judicial determination confirms 
the preliminary decree and dismisses the appeal, the 
decree-holder has the right, which he may exercise 
within three years from the date „of the decree in 
final appeal, to obtain a final decree in conformity 
with that appellate decision. [p 1180, col, 2. $ 

When the decree of the Appellate Oourt is passed, 
it is that decree and only t a which can be made 
final in the cause between the parties and for the 
purposes of this rule the decision of the Appellate 
Oourt confirming the lower Oourt’s judgment and 
dismissing the appeal with costs is as much a judg- 
ment on the merits as one reversing er varyinga 
judgment. Gajadhar Singh v. Kishan Jiwan Lal (1), 
Jowad Hussain v. Gendan Singh (°), Fitzholmes v. 
Bank of Upper India (3), Fitzholmes v. Bank of 
Upper India Lid (4), Jujisti Maha Patrov. Magata 
Parto (€) and Venkatarama Reddi v. Gomatam Dodd 
Achariar 16), referred to. [p. 1162, eol. IJ 

Appeals against the orders of the District 
Court of East Tanjore, Negapatam, dated 
March 17, 1930 and was made in Appeal 
Suits Nos. 148and 207 of 1929 respectively 
preferred against the orders of the Court of 
the District Munsif, Tiruvarar in I. A, 
No, 250 of 1926 and E. P.No. 211 of 1929 
respectively in O.8. No. 275 of 1918. 


Mr. R. Desikan, for the Appellant. 
Mr. T. V. Muthukrishna Ayyar for 
Mr. R, Vaidyanathan, for the Respondent. 


C. M.S. A. No. 156 of 1980. 

Judgment.—The appellant is the 
decree-holder on a mortgage in favour of 
his deceased mother Mangalathammal and 
himself in O. S. No. 277 of 1918 in which 
a preliminary decree was passed on 
December 7, 1918, by the District Munsit 
from which an appeal was taken to the 
District Judge which was dismissed on 
September 30, 1920, and from which a 
second appeal was taken to this Court 
which was dismissed on April 6, 1923. 
Mangalathammal having died pending 
the second appeal, the appellant was added . 
as her legal representative. Soon after 
the preliminary decree by the District 
Munsif, the then decree-holder Mangala- 
thammal obtained a final decree on April 
28, 1919. After the decision in second 
appeal, the appellant, his mother having 
died in the meanwhile, on March 5, 1926, 
applied to the District Munsif ‘for a final - 
decree in pursuance of the .decree of the 
second Appellate Court. This was granted 
by him on September 21,1926. On appeal 
by the judgment-debtor, the then District 
Judge on September 28, 1997, held that the 
appellant was not entitled to apply fora 
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final decree a second time and that his 
‘only course was to apply to amend the old 
final decree or ask for a review of it. He 
however on a benevolent ‘consideration 
which as it has turned out has prevented 
what would have otherwise been a grave 
miscarriage of justice, allowed the petition 
of March 5, 1926 to be pending and sent 
it, back to the District Munsif. 
The District Mungit considered 
that he was substantially carrying out the 
direction of the District Judge by allowing 
the appellant to treat his petition as one 
for execution of the old final decree and to 
incorporate in it the information which 
would bring it into conformity with the 
High Court’s decree; in short he tried to 
save the decree-holder by treating his 
petition ss one for execution and one for 
amendment both rolled into one and he gave 
the appellant relief by an order to execute 
the old final decree as soamended. The 
judgment-debtor again appealed. Another 
learned District Judge on December 6, 
1928, set aside the above-mentioned second 
order of the District Munsif. because 
according.to him the District Muusif was 
not authorised to regard the petition of 
March 5, 1926, as one for execution. He, 
therefore, set aside that order and sent the 
case back for a second time but this time 
without giving any indication of what 
would be the proper way to deal with the 
appellant's grievance and contenting him- 
self with saying that the matter was to 
be. disposed of according to Jaw. For the 
third time another District Munsif enquired 
into the appellant's petition of March 5, 
1926, and this time he made sure that no 
more fault should be found with him and 
dismissed that petition on January 17, 
1929 on the ground that an application for 
a fresh final decree was illegal. The ap- 
pellant appealed in his turn to the learned 
District Judge, who on March 17, 1930, 
dismissed the appeal. The present second 
appeal is from that dismissal. < 

I have mentioned the dates in the above 
narration because, while these orders were 
` being passed by the lower Courts, the Privy 
Council had decided that the appellant’s 
petition of March 5, 1926 was entirely 
legitimate and was the only petition he 
could file. Far from it being the case 
that an application for a second final 
decrep is illegal, the true doctrine is that 
the right to ask for a final decree arises 
where the preliminary decree has been 
under appeal, from the date of judgment 
in appeal. In cases where there has been 
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a final decree in pursuance of the prelimi- 
nary decree of the lower Court pending 
the appeal, that final decree is valid and 
binding to the extent but only to the extent 
to which it is not altered by the appellate 
decree, and a decree of the Appellate Court 
confirming after judicial consideration the 
preliminary decree of a lower Court is for 
this purpose one altering it. The conse- 
quence is that where there is, asin this 
case, a final decree obtained in pursuance 
of the lower Court’s preliminary decree 
and that preliminary „decree is taken up 
in appeal and the Appellate Court on a 
judicial determination confirms the pre- 
liminary decree and dismisses the appeal, 
the decree-holder has the right, which he 
may exercise within three years from the 
date of the decree in final appeal to obtain 
a final decree in conformity with that ap- 
pellate decision or if that is the proper. 
way of expressing it, amending the old 
final decree so as to bring it into such 
conformity. 

In 1917 in Gajadhar Singh v. Kishen 
Jiwan Lal (1), it was held that: "i 

“In a suit for sale on a mortgage, if an appeal 
has been preferred from the preliminary decree, the 
decree which is to be made absolute is the decree, , of 
the final Court of Appeal. In such a case, therefore, 
limitation for an applicatien for a decree absolute 
runs, not from the expiry of the term fixed for 
payment by the original decree, but from the date 
of the decree of the final Court of Appeal.” 

In that case, as in this, the decree of 
the High Court was one confirm- 
ing the decree of the lower Courts but that 
made no difference to the proposition stated, 
for it was pointed out that the plaintiff's 
application for interest for the period sub- 
sequent to the decree of the first Court 
and for subsequent costs could not have 
been made before the decree of the High 
Court was passed. It was in this connec- 
tion that the proposition was stated that 
it was impossible to hold that there can be 
more final decrees than one in a suitfor a 
sale upon a mortgage. This, whichis perfec- - 
tly right when properly understood, namely, 
that where there is an appeal from a pre- 
liminary decree the final decree can only be 
based upon the decree of the Appellate Court 
has been misunderstood by the lower Courts 
as if it meant that where a final decree in 
pursuance of the first Court’s preliminary 
decree has been passed, there can be no 
further application for final decree because 
there can be no two final decrees. This 
is an entire misunderstanding of the 
passage. 


(1) 42 Ind, Oas. 93; 39 A 641; 15 AL J 734, 
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This decision was approved by the Privy 
Council in June, 1926, in Jowad Hussein v. 
Gendan Singh (2) where it was held that 
where there has been an appeal from a 
preliminary mortgage decree under 
O. XXXIV, r. 4, sub-r. 1 and the Appel- 
late Court has not extended the time for 
payment, the period of three years within 
which under the Indian Limitation Act, 
1908, Sch, I, Art. 181, an application for a 
final decree under O. XXXIV, r. 5, sub-r. 2, 
must be made, runs from the date of the 
decree of the Appellate Court, not from the 
expiry of the time for payment fixed by 
the preliminary decree. The above is the 
case, although the appeal is by the mort- 
gagee and questions merely the amount for 
which the preliminary decree is made, and 
although the appeal is dismissed.” Their 
Lordships cited with approval passages from 
the ‘judgment of two learned Judges in 
Gajadhar Singh v. Kishen Jiwan Lal (1) 
to the effect that when] the decree of 
the Appellate Court is passed, itis that 
decree and only that which can be made 
final in the cause between the parties. 

The decision of the Lahore High Court in 
1924 in Fitzholmes v. Bank of Upper India 
(3) is to the same effect and follows the 
Full Bench decision in Gajadhar Singh v. 
Kishen Jiwan Lal (1) on the ground that 
the preliminary decree passed by the trial 
Courts in such cases merge in the decrees 
ofthe Appellate Court and that the only 
decrees which can be made final are the 
decrees of the Appellate Court. This was 
upheld on appeal by the Privy Council in 
Fitzholmes v. The Bank of Upper India 
Ltd. (4). It is only necessary to refer to 
two decisions of this Court which carry 
out the doctrine laid down by the Privy 
Council: Jujistt Maha Patro v. Magata Patro 
(5) and Venkatarama Reddi v. Gomatam 
Dodd Achariar (6). 

But it has been argued that in the above 

(2) 98 Ind Oas 499; 6 Pat. 24;2LA LJ 765: AIR 
1926 P O93: (1926)M W N 591: 440 L J 63:30 
W N 690; 2: L W391; 7 P L T &75:31 OWN IR; 
T ‘a L J 781; 28 Bom. L R 1895; 53 I A 197 


» 0.) 

(3) 81 Ind, Oas. 619; 5 L257; A I R 1924 Lah, 
582, 1 L 065 

(4) LOU Ind. Oas. 22; 8 L 258; 25A LJ78: A IR 
1927 P O 25; (1927) MW N87; 34M LT 46: 40 W 
N187; 23 P L R 117; 52M uJ 386; 5L0 WN 444: 
25 L W 722; 45 O L J 297; :9 Bom. L R 782; 8P LT 
377 (P. O) 

(5) 143 Ind. Cas. 412; A I R 1933 Mad 442; 56 M 
524; 37 L W 557; Ind Rul (1933) Mad. 291; 6£M L 
J 695; 56 M 520; (1933) M W N 623. 

(6) 125 Ind. Cas. 95; 58 ML J 207; 31L W 297;A I 
P TRP a 353; (1930) M W N 104; Ind. Rul, (1930) 

aa, . A 
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cases there was no final decree passed in 
pursuance of the preliminary decree of the 
first Court pending the appeal and that 
where there is such a final decree, the cases 
do not apply. No decision making any such 
distinction has been brought to my notice 
and it seems to me on principle it cannot be 
supported. The argument is that where a 
final decree in a mortgage suit is passed 
pending appeal on the preliminary decree, it 
is the decree-holder’s duty and in fact his only 
right to execute that decree for what it is 
worth and to do soin the time limited by 
law for execution of such decrees. From 
that it is further contended that where the 
execution of such decree has become barred 
by the lapse of more than three years, 
the fact of thé Appellate Court passing a 
modified preliminary decree in no way 
improves the position of the decree-holder 
who is bound by the final decree which he 
has already obtained. It is not correct to 
say that when an appeal is taken from a 
preliminary decree on which the validity of 
the final decree depends but from which 
no appeal is taken, the.only mght of the 
decree-holder is to put the final decree in 
execution irrespective of the result of the 
appeal from the preliminary decree. This 
is conceded by the learned Advocate for 
the respondent at least in cases where ths 
appeal from the preliminary decree sets it 
aside or alters ils provisions and terms. 
The reason for this concession is that the 
old final decree insuch vircumstances is a ` 
dependent decree th; validity of which is 
destroyei by the preliminary decree itself 
being destroyed [and similarly is altered ° 
to tha extent to which the preliminary 
decree-sthas suffered any alteration by the 
decree in appeal. It is therefore indisput- 
able that notwithstanding an earlier final 
decree based upon the preliminary decree 
of the first Court the decree-holder has a 
right which he gets for the first time on the 
decision of the appeal to get a final decree 
in conformity {with the appellate dezision 
and this right cannot be affected by any 
particular period of time, such as three 
years, having elapsed after the earlier 
final decree. It‘is a confusion of ideas to 
think of the decree-holder's right consequent 
upon the decision of the Appellate Court 
as if it were confined to execution of the 
final decree obtained first and as if it were 
limited to the time for execution of that 
decree; and it is an equal confusion to 
consider that right as ifit were to get the 
old final decree amended or that unless the 
amendment is sought for within three 
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years of the original decree the amend- 
ment cannot be granted because the original 
decree of itself has become barred by 
limitation. All this is not seriously disputed 
by the learned Advocate for the respondent. 

But he insists that where the appellate 
decree simply confirms the preliminary 
decree of the first Court and dismisses 
the appeal with costs there is no such 
variation as to confer any new right to get 
the final decree first obtained into confor- 
mity with the appellate decree. That this 
argument is wrong follows from the fact 
that assuming there has been a judicial 
determination in the appeal and that the 
case is not one which is similar to the one 
decided by the Privy Council in Abdul 
Majid v. Jawahir Lal (7), the decision of 
the Appellate Court confirming the lower 
Court's judgment and dismissing the appeal 
with costs is as much a judgment on the 
merits as one reversing or varying a judg- 
ment and this is well pointed out by 
Wallace, J., in Venkatarama Reddi v. 
Gomatam Dodd Achariar (6). 

I have therefore no hesitation in holding 
that {both the lower Courts have erred in 
thinking that the decree-holder was not 
entitled to get a final decree in conformity 
with the judgment in Second Appeal No. 
49 of 1921. The decision of the Mower 
Appellate Court is set aside and the ap- 
pellant’s petition of March 5, 1926, remitted 
to the District Munsif for the purpose of 
awarding} to the appellant a final decree 
in conformity with the decision in that 
second appeal. The appellant has had to 
run the gauntlet of Courts for three 
successive times to get what appears to be 
a plain enough remedy, and he must have 
his costs from the respondent throughout 
from and including the District Munsif's 
dismissal of January 17, 1929, 


_ C.M. 8. A. No. 160 of 1980. 

It is sufficient to deal with this case 
very briefly in view of the judgment which 
I have just delivered in C. M. S. A. No. 
156 of 1930. This was a petition by the 
appellant filed on January 17, 1929, after 
the District Munsif had on the third 
occasion when he dealt with it dismissed 
the petition on March 5, 1926. The petition 
was for executing the only final decree to 
which the Courts had reduced him, namely 
the one dated April 28, 1919. Obviously 
as a petition to execute a decree of 1919, 
' (7) 33 dnd. Cas. 649; 36 A 350: 2d 624; 
Bom, LR 395: 18 GO W N 963, 19 OL Te 
PO): (1914) M W N 485; 16 ML T44; 1 L W483 
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the application of 1929 made ten years 
afterwards was barred by limitation and it 
was so held by the District Munsif, an 
opinion which the learned District Judge 
confirmed. The appellant tried to get 
excused the period when he was wandering 
in the woods by promoting his petition of 
March 5, 1926, which was ultimately dis- 
missed on January 17, 1929. As I have 
held that the dismissal was wrong, it 
becomes unnecessary to consider whether 
the appellant is entitled to deduct the 
period when that petition of March 5, 1926, 
was pending. The appeal is dismissed but 
there will be no order as to costs. 
N. C. M. 8. A. No. 156 of 1930 allowed. 
C. M.S. A. No. 160 of 1930 dismissed. 


LAHORE HIGH COURT i 
Second Oivil Appeal No. 2053 of 1928 
| May 17, 1983 
Suapr Lar, C. J., AND ABDUL QADIR, J. 
JASWANT SINGH—PLAINTIFF— 
APPELLANT 
versus 
BHANA AND OTHERS—DEFENDANTS 
— RESPONDENTS 

Custom (Punjab)—Khatries of village Jhanjian in 
Ferozepore District—Whether governed by agricultu- 
ral custom in matters of alienation—Tests for 
determining whether acaste is governed by agricul- 
tural custom. 

‘Lhe khatriea of village Jhanjian in Ferozepore 
District are governed by agricultural custom in 
matters of alienation. jp. 1165, col. 1.] 

{Oase law discussed | 

One ofthe most important tests to be applied in 
determining whether a particular caste is or is not 
governed by agricultural custom is to ascertain 
whether or not they form a compact village com- 
munity, or, at least, compact section of the village 
community. If they do so, the presumption is 
strongly in favour of the applicability of custom, 
Once this presumption has been established, the 
onus is shifted onto the party which relies on 
personal law. Hira Nandv. Hayat Mohamad (5), 
applied. [p. 1184, col.2; p 1185, col. 1.) nhs 

S. ©. A. from a decree of the Additional 
District Judge, Ferozepore, dated March 17, 
1928. 

Mr. Achhru Ram for. Lala Badri Das, for 
the Appellant. ; 

Mr. Azim Ullah, for the Respondents. 

Abdul Qadir, J.—The suit that has 
given rise to this second appeal was 
brought by Jaswant Singh, minor son of 
Jagir Chand, defendant No. 1, for a 
declaration that the alienation by mort- 
gages in respect of 230 kanals 3 marlas 
of land in Mauza Jhanjian, Tahsil Feroze- 
pore, by defendants Nos. 1 and 2 in favour 
of defendants Nos. 3 and 4 was without 
consideration and legal necessity and 
should not affect the rights of the plain- 
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iff after the death of defendants Nos. 1 and 2, 
his father and uncle. The trial Court held 
that the property was ancestral gua the 
plaintiff and the alienation could be con- 
tested by him, because though the plaint- 
iff and his father and uncle were Khatries 
by caste, he had succeeded in proving 
circumstances leading to the presumption 
that they were governed by agricultural 
custom. It is also held that the suit was 
not shown to be collusive. On going into 
the question of consideration and neces- 
sity for the two mortgages involved in the 
suit, one for Rs, 8,000 and another for 
Rs. 800, the trial Court came to the con- 
clusion that necessity and consideration 
was proved for thesum of Rs. 2,600 only, 
with regard to the first mortgage, and 


that the second mortgage was without con- 


sideration and necessity. It declared, 
therefore, that the mortgages shall have 
no binding force on the plaintiff except 
for Rs. 2,600 on account of the first mort- 
gage. Half the costs were allowed to the 
plaintiff and his suit was decreed in the 
above terms. The mortgagees, defendants 
Nos. 3 and 4, appealed against this decree 
to the Additional District Judge, Feroze- 
pore, who held that the plaintiff had failed 
to prove that his family was governed by 
agricultural custom. Examining the ques- 
tions of consideration and necessity in the 
light of Hindu Law the learned Additional 
District Judge found that only an item 
of Rs. 619 out of Rs. 8.000 paid for the 
first mortgage remained unproved. Fe 
dismissed the plaintiff's suit with regard 
to the mortgage of Ks. 800 but converted 
the mortgage for Rs. »,000 to one for 
Rs. 7,381 as regards the interest of the 
plaintiff and ordered him to pay five-sixths 
of the costs of the defendants throughout. 
Against this decision the plaintiff filed a 
seconi appeal in this Court, which came 
up for hearing before Dalip Singh, J., 
who has referred the case for decision to 
a Division Bench, as the matter was 
important and the rulings on the point 
relied on by the Counsel for the appellant 
required a careful examination. The case 
for the appellant has been argued before 
us by Mr. Achbru Ram and that for the 
respondents by Mr. Azim Ullah. 

The ancestral nature of the property ‘is 
not in dispute and the only question 
argued before us is whether the {Khatries 
of village Jhanjian in Ferozepore District, 
are governed by Hindu Law or have 
adopted, what is commonly known as agricul- 
tural custom, in matters relating to aliena- 
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tionof land. Both sides admit that in the 
case of Khatries, or other high caste Hindus, 
the initial presumption is that they are 
governed by their personal law, but it is 
contended on behalf of the appellant that 
the initial presumption has been rebutted 
in this case and that there were sufficient 
circumstances shifting the onus to the 
other side to prove that in spite of those 
circumstances the Khatries of Jhanjian 
were governed by Hindu Law. h 
The history of the village, as contained 
in the settlement record of 1887-88, shows 
that the village Jhanjian was founded by 
Jhanjian Khatries and bears their name. 
This was early in the 18th century. It is 
also in evidence that the Khatries of this 
village follow agriculture as a profession. 
It is noted in the judgment of the trial 
Court that not a single instance is quoted 
of any member of this class of Khatris 
having adopted any other profession than 
agriculture. It is also shown that the 
Khatries in this village cultivate land with 
their own hands. The lambardars of the 
village appear_to have been drawn from 
this ‘class and Jagir Chand, mortgagor, is 
himselfalambardar. They own about three- 
fourths of the area of the whole village 
and 14 out of 19 families belonging to the 
village are Jhanjian Khatries, The trial Court 
found that the Jhanjian Khatries formed 
a compact village community, inspite of the 
fact that about one-fo rth ofthe population 
belonged to other castes such as Banias, 
Brahmans and Aroras. The findings of 
the trial Court, on the points referred to 
above, are on the whole, accepted by the 
Additional District Judge as correct, but 
he is of the opinion that, in the absence 
of any instances proving that agricultural 
custom was followed by the Khatries of J han- 
jian, the facts relied on by the plaintiff did 
not necessarily lead to the presumption 
that the Khatries of Jhanjian were govern- 
ed by custom and did not follow their 
personal law. In coming to this conclu- 
sion he has been particularly influenced 
by the fact that there was a large number 
of alienations among the Khatries of Jhan- 
jian which were not shown to have been 
challenged. erie ee 
The real question for decision in - the 
ease before us is whether on the facts 
found, the plaintif can be said to have 
discharged the onus placed on him by 
the initial presumption that high caste 
Hindus are governed by Hindu’ Law, 
unless the contrary is shown. I may say 
at once that nohard and fast rule can be 
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laid down that would be applicable to all 
cases of this nature. The authorities cited 
before .us dealing with high class Hindus, 
such as Brahmans or Khatries, in various 
Districts of the Punjab, cover a wide 
range, and there are among them cases, 
in which people of these classes have been 
held to be governed by custom, At the 
same time there are other cases in which 
it has been found that, in spite of being 
engaged in agriculture or possessing some 
of the characteristics peculiar to agricul- 
turist classes, such Hindus follow Hindu 
Law. Among the authorities to which we 
have been referred by the Counsel for the 
appellant, the following may be mentioned: 
Devi Ditta Singh v. Dropti (1), Daswandi 
v. Krishna Dev (2), Jat Ram v. Sardar 


Singh (3), Ishar Devi v. Bindraban 
(4), Hira Nand v. Hayat Moham- 
mad, 64 Ind. Oas. 180 (5), Prem 


Singh v, Darbara Singh (6), and Genda 
Singh v. Dasaundha Singh (T), Counsel 
for the respondents, on the other hand, 
reliesmainly on Harnam Singh v. Hardevi 
(8), Labh Singh v. Gurcharan Singh (9), 
Lachhman Das v. Ganga Ram 
64 Ind. Cas. 264 (10), Salig Ram 
v. Bawhawa (11) and Sundar Singh v. 
Sunder Singh (12). I shall take up all 
these cases in the order cited above. 


Case No. (|), cited on behalf of the 
appellant, related to Brahmins of Rawal 
village in Rawalpindi Tahsil. It was held 
that in matters of succesion Brahmins of 
Rawal were governed by the general rules 
of agricultural custom and not by Hindu 
Law. The main reason for decision in 
this ruling was that this village was owned 
by Brahman agriculturists, whose main 
occupation was agriculture. This decision, 
however, is not very helpful as the initial 


(1) 2 Ind Oas 910; 56 P R 1609; 96 P ; 
139 P L R1909.. WAN, 
19 Ind. Cas. 841; 3t PR 1911; 109P | 
if wR L R1911; 
26 Ind. Oas. 512; A IR 1914 Lah. : 
1914; 195 P L R1914." Be ae Ee 
4 26 Ind. Cas. €85; 5 P R1915; 137 P L R 
(5) 64 Ind. Cas. 180; 4 UP L R (L) 6. 
a 72 Ind. Cas. 115; A IR 1923 Lah, 557, 
nd. Cas.113; AIR 1931 Lah. 637: 
ni dn tas a) ah. 637; Ind. 
nd, Cas 365; 43 P R 1911: 137 3 
3 p wi is PLRIQL; 
(9) 19 Ind. Oas. 730; 54 PR 1913: : 
131 P L R 1913. PORE BA 
10) 64 Ind. Cas, 284. 
. Cas 759; A IR 192 4 . . 
254: 5 Lah, L J 471, panels Lah 
_ (12) 66 Ind. Cas 45; ATR 1922 Lah, 431, 
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presumption in favour of Hindu Law was 
not recognised in this decision. 

Case No. 2 concerned Brahmins of the 
village Dharmsala in Hoshiarpur District, 
who were held to be governed by the 
agricultural custom in matters of aliena- 
tion. The decision was based on the 
facts . that the village was founded 
by the ancestors of the parties, that 
the Brahmans constituted a compact com- 
munity and tilled the land with their 
own hands. There was an additional re- 


ason that there were restrictions on the 


powers of alienation of land provided for 
in the Wajib-ul-arz of the village. The third 
case relates to Brahmins of Dheriala Saigan 
in Rawalpindi District. In that it was 
decided that Brahmans were governed by 
custom in matters of alienation and that 
one of the most important tests in deter- 
mining whether a certain caste was or 
was not governed by argicultural custom 
was that they formed a compact village 
community or at least a compact section 
of the village community. Incase No. (4) 
which related to Sobti Khatries of Alimgarh 
in Gujrat District it was recognised that 
the Khatries followed agricultural custom 
in matters of inheritance. This village 
was founded by a Sobti Khatri and he 
and his descendants had continued in 
occupation ever since. The lambardar of 
the patti was a Sobti Khatri and the 
Sobtis owned 412 out of 1592 ghumaons 
of land in the village and depended main- 
ly on agriculture. This cise is very similar 
to the case before us. 


In case No. 5, Gujral Khatries of Golpur 
in Jhelun District were held to be govern- 
ed by custom in matters of alienation on 
the ground that they furmed a compact 
village community, that almost all of them 
earned their living by agriculture and 
tilled the soil with their own hands. It 
was held that in cases where these circum- 
stances were proved the burden of proof 
lay on the party asserting that they were 
not governed by custom to prove its as- 
sertion. Case No. (6) is a Division Bench 
ruling of this Court in which Kalals of 
a village in Sialkot District ‘were the 
parties concerned and were held to be go- 
verned by custom. It was laid down by 
the learned Judges who decided this case 
that one ofthe most important tests to be 
applied in determining whether a particular 
caste is or isnot governed by agricultural 
custom is to ascertain whether or not they 
form acompact village community, or, 
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at least compact section of the village 
. community. Ifthey do so the presump- 
tion is strongly in favour of the applic- 
bility of custom. The Judges also observ- 
ed that once this presumption has been es- 
tablished, the onus is shifted on to the 
party which relies on personal law. In 
case No. 7,the class concerned were Tar- 
khans of a villagein Jullundur District, 
but the -point that is helpful in this de- 
cision is that the tests, which indicate 
whether, a tribe not primarily agricultural, 
follows custom or not are fully detailed 
in this case and the case beforeus fulfils 
those tests. pus 

Applying the tests indicated above to 
the case before me, in my opinion, a 
good case has been made out by the 
plaintiff that the Khatries of Jhanjian 
are governed by agricultural custom in 
matters of alienation and I see no reason 
why the reasons governing the decisions 
in the cases referred to above should not 
be followed in. the present case. I shall 
now refer briefly to the rulings relied 
upon by the respndents. It seems to me 
that they are either distinguishable from 
the case with which we are dealing or 
recognise the value of the tests mentioned 
above though holding that in the cases 
with which they dealt those tests were not 
sufficiently fulfilled. 

Case No. (1) cited on behalf of the res- 
pondénts concerned Sodhi Khatries of vil- 
lage Bhamipura in Ludhiana District. 
They were held to be governed by their 
personal law, though they depended main- 
ly on agriculture and the family had 
been established in the village since 1823. 
The decision was to a considerable extent 
influenced by the fact that the Sodhis as 
a rule had a priestly. status. A i 

In case No. (2) Khatries of village Kaunt- 
rila in Rawalpindi District failed to dis- 
charge the initial onus that was placed on 
them to show that they were governed by 
custom in matters of alienation of ancestral 
land. It appears that the testson which 
the decisions in favour-of the rule of 
custom were based were not put forward 
by the plaintiffs in the said case. Another 
feature of the case is that Kauntrila isa 
large village situated within afew miles 
of the small town of Sukho and it was 
pointed out that Rawalpindi beinga town 
of very modern growth there was not much 
to distinguish the Khatries of Rawalpindi 
town from those of the neighbouring vil- 


lages. 
"Oase No. (8) related to’Khatries of Dinga 
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town in Gujrat District. It -appeared in 
that case that the. members of the com- 
munity concerned almost to a man en- 


gaged in service or shopkeeping and that 


the family with which the case was con- 
cerned was practically the only family 
which had any ancestral land in that town. 
Under these circumstances it is not surpris- 
ing that.it was held that they followed 
Hindu Law and had been unable to prove 
that they followed agricultural custom.. - 
In case No. (4) Brahmins of Gokalgarh 
in Ambala District were held to be govern- 
ed by their personal law. It seems that 
the main test on which they relied was that: 
the personal law had been departed from 
by the tribe as among them a daughter was. 
incompetent to inherit her father’s property. 
It was held by this Court that this did not 
necessarily lead fo the conclusion that: 
agricultural custom had been adopted by 
the tribe in all other respects. ; < 
In case No. (5) Khatriesof Mauza Sali- 
na in Ferozepore District were held to 
follow Hindu Law in matters of alienation: 
and succession. It is noteworthy however’ 
that the learned Judges of this Court in 
deciding this case pointed out that on the 
finding recorded by the Court below the 
plaintiff had failed to prove: (a) that the 
families to which the parties belong form- 
ed a compact section of the village com- 
munity; (b) That the parties ploughed 
and tilled with their own hands; that the- 
parties depend entirely upon agriculture. 
and have no other occupation. < 
This shows that the learned Judges: re-. 
cognised the importance of these tests and’ 
it was the absence of these features in the: 
case before them that was mainly respun- 
sible for the conclusion that the party con- 
cerned followed Hindu Law. After care- 
fully considering the authorities cited on 
both sides, I am ofthe opinion that the 
plaintiff has succeeded in the present case 
in establishing that the Khatries of Jhan- 
jian are governed by agricultural custom 
in matters of alienation of land. As re- 
gards the question of consideration and 
necessity for the mortgages in dispute, 
Mr. Achhru Ram has ‘asked us to send 
back this case to the lower Appellate Court 
for a proper decision on these points on 
the basis of Customary: Law as the learn- 
ed Additional District Judge has not ex- 
amined the matter with reference to Ous- 
mary Law but has acted on the sup- 
position that the family of the plaintiff- 
is governed by Hindu Law. I would there 
fore accept this appeal and- remand this 
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case for re-decision in accordance with 
the foregoing remarks. Costs will abide 


the event. 
Shadi Lal, C.J.—I concur, 
N. | Appeal accepted. 


enone 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 32 of 1933 
i November 15, 1983 
NIAMATULLAH AND RACHHPAL SINGH, JJ. 
Thakur MAN SINGH AND ANOTHER 
— Å PPELLANTS 
versus 


SANGHI DAL CHAND—Resvonpent 

Civil Procedure Code (Act V of 1908), O.IX, r. 18 
—Erx parte decree against one of three defendants— 
Decree implying that plaintiff and not the other 
defendants are real creditors—Competency of other 
defendants to apply to setaside ex parte decree— 
‘Against a defendant’ in O. IX, r. 18, meaning of— 
Sufficient cause for non-appearance—Absence of 
clear motive for defendants for deliberately absent- 
ing themselves—Inference. 

The words ‘against a defendant’ in O. IX, 
r. 13, Civil Procedure Oode, do not necessarily 
imply that the only defendant against whom 
relief has been in terms granted by the decree 
can apply for an order to set it aside. They 
are comprehensive enough to include a case 
in which the decree adversely affects the rights of a 
contesting defendant.. Where anex parte decree is 
passed only against one out of three defendants and 
the decree implies an adjudication that the plaintiff 
and not the defendants against whom no relief is 
decreed. is the real creditor in respect of the sum 
in question in the suit,the decree in favourof the 
plaintiff adversely affects their rights and they are 
competent to apply to setaside the ex parte decree 
under O, IX,r. 13. 

Where the defendants seeking to setaside the 
ex parte decree passed against them allege that 
they had been prevented by sufficient cause from 
appearing onthe date fixed for hearing being ill 
and away from the place, although the plaintiff files 
a counter-affidavit swearing to the negative, in the 
absence of any clear motive for the defendants to 
have deliberately absented themselves from the 
Gourt on the day fixedfor the hearing of the case 
it must be deemed that, for all purposes of the case, 
the defendants made out a sufficient cause for 
their non-appearance on the date fixed for hearing of 
the case. 

F. O. A. from an order of the Second Sub- 
ordinate Judge, Cawnpore, dated Decem- 


ber 17, 1932. 

Mr. L. W. Clarke, for the Appellants. 

‘Mr. B. Mukerji, for the Respondent. 

Judgment.—This is a first appeal from 
an order passed by the Subordinate Judge 
of Cawnpore rejecting the application of the 
appellants for an order to set aside an ex 
parte decree passed in a suit brought by the 
plaintiff¥respondent against three defend- 
ants, including the appellants, who were 
defendants Nos. 2 and 3. The first defend- 
ant was the Collector of Cawnpore, The 
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suit was one for recovery of Rs. 30,500, on 
foot of a receipt executed by Kailash Nath, 
whose estate was, on the date of the suit, 
represented by the Court of Wards. The 
defence put forward on behalf of the appel- 
lants-defendants Nos. 2and 3, was that the 
money to which the claim related belonged 
to the defendants, who were entitled to 
recover the same from the debtor, namely, 
the estate of Kailash Nath. The Collector 
did not deny the liability of Kailash Nath, 
but pleaded that the money due from the 
estate of Kailash Nath belonged to defend- 
ants Nos. 2 and 3. The pleadings clearly 
show that the real controversy was whether 
the sum admittedly due from the estate of 
Kailash Nath is recoverable by the plaintiff 
or by defendants Nos. 2 and 3. 

The suit was fixed for hearing on Octo- 
ber 17, 1932, when defendants Nos. 2 and 3 
were found to be absent. Their pleader stated 
that he had no instructions. The learned 
Subordinate Judge passed an ex parte 
decree against defendant No.1. The appel- 
lants subsequently made an application 
under O. IX, r. 13, Civil Procedure Code, 
for an order to set aside the ex parte decree, 
alleging that they had been prevented by 
sufficient cause from appearing on the date 
fixed for hearing. One of them was alleg- 
ed to have beeniat Sagar in C. P. where 
he fell ill. The other, who had come 
to Cawnpore to look after this case, got an 
attack of fever and could not attend the 
Court on the date fixed for hearing. Aff- 
davits were filed in support of the defend- 
ants’ allegations, which were further sup- 
ported by certificates of medical practition- 
ers. The learned Subordinate Judge dis- 
missed the application. 

We feel constrained to say that the order 
of the learned Subordinate Judge proceeds 
on very superficial grounds. Referring to 
the medical certificates he observed ; 

e We all know the real value of such medical certifi- 
cates and I need not waste public time by making 
any serious comments.” 


We do not think that the learned Sub- 
ordinate Judge was justified in disbelieving 
the appellants’ allegations contained in 
their affidavits and in totally discarding 
the medical certificates in [the manner he 
has done. Though there is a counter-affi- 
davit filed on behalf of the plaintiff swear- 
ing to the negative, namely, that the appel- 
lants were not ill, we think that, in the 
absence of any clear motive for the defend- 
ants to have deliberately absented them- 
selves from the Court on the day fixed for 
hearing of the case, we should, for all pur- 


1934 


poses of the case, hold that the appellants 
made out a sufficient cause for their 
non-appearance on the date fixed for hearing 
of the case. 

The learned Advocate for the plaintiff- 
respondent strenuously contended that, in 
so far as the decree is against defendant 
No. 1 only, the appellants, against whom no 
relief has been granted, were not competent 
to make an application unper O. IS, r. 18, 
Civil Procedure Code. The contention is so 
far correct that the decree, on the face of 
it, does not, in terms, grant any relief 
against the appellants. It merely entitled 
the plaintiff to recover the sum claimed 
from defendant No. 1. But there can be no 
doubt that the decree proceeds on the 
assumption that the defence put forward 
by the appellants, was incorrect. As 
already stated, the sole question in the case 
was whether the sum, which was payable 
by the estate of Kailash Nath, is due to 
the plaintiff or the defendants. Inasmuch 
as the decree entitles the plaintiff to recover 
that sum, the defence of the appellants was 
overruled by the judgment, in pursuance 
of which the ex parte decree was drawn 
up. i 
“Decree ” is defined in s. 2 
Code of Civil Procedure as: 

- “ The formal expression of an adjudication, which 
so far as regards the Court expressing it conclu- 
sively determines the rights of the parties with 
regard to all or any of the matters in controversy in 
the suit,” 

There can be no doubt that among other 
questions the decree determines the right of 
the plaintiff to recover the sum claimed as 
against defendants Nos. 2 and 3. It 
clearly implies an adjudication that the 
plaintiff and not the defendants Nos. 2 
and 3, is the real creditor in respect of the 
sum in question in the suit. Order IX, 
r, 13, Civil Procedure Code, provides that: 

“Jn any case in which a decree is paesed ex parte 
against a defendant, he may apply to the Court by 
which the decree was passed foran order to set it 
aside.” 

The decree in the present case, in so far 
as it negatives the right of defendants 
Nos. 2 and 3 in respect of the sum in 
suit, at any rate, by implication is against 
them. The word “against a defendant ” 
do not necessarily imply that the only de- 
fendant against whom relief has been in 
terms granted by the decree can apply for 
an order to set it aside. They are compre- 
hensive enough to include a case in which 
the decree adversely affects the rights of a 
contesting defendant. There can be no 
doubt in the present case that the appellants 
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were contesting defendants. It is equally 
clear that the decree in favour of the plaint- 
iff, in the circumstances of the case, adverse- 
ly affects their rights. In this view, we are 
clearly of opinion that the appellants were 
competent to apply under O. IX, r. 13, 
Civil Procedure Code. 

The result of our findings is that this 
appeal succeeds. It is accordingly allowed. 
The order of the lower Court refusing to 
set aside the ex parte decree is reversed. 
The ex parte decree in question is also set 
aside. The defendants-appellants shall pay 
to the plaintiff Rs, 200, as costs. 

N. Appeal allowed. 


LAHORE HIGH COURT 
First Civil Appeal No. 1699 of 1929 
December 13, 1933 
-TEK CHAND AND AGHA BAIDAR, Jd. 
Musammat MOHAN DEVI—PLAINTIFP— 
APPELLANT 


Versus 
SUNDER DAS AND OTHERS— 
DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), O0. XXII, 
r. 9—Suit for partition—Appeal—Death of one of 
the co-sharers -Representatives not brought on record 
in time—Application to set aside abatement 
Ignorance of law no sufficient cause for failure to 
apply in time—Dismissal of application--Suit, if 
abates in its entirely. i 

Where an application under O. XXU, r.9, Civil 
Procedure Oode, was made to set aside the abate- 
ment ofan appeal ina partition fuit in respect of 
one of the co-sharers who had died and whose legal 
representatives had not been brought on record 
within the time allowed by law, and it was alleged 
that the applicant was an illiterate woman and had 
nobody to advise her and being ignorant of law she 
could not make the application in time but it 
appeared that her mukhtar-i-am was an educated 


man: $ 

Held,'that ignorance of law being no excuse it 
must be held that no sufficient cause had been 
shown for failure to apply in time, and the suit 
being one for partition could ` not proceed in the 
absence of one of the alleged co-sharers, and hence 
the appeal had abated in its entirey. 

F.C. A. from an order of the Senior 
Subordinate Judge, Amritsar, dated April 
10, 1929. | 

Mr. J. L. Kapur, for Mr. D. C. Ralli, for 
the Appellant. 

Mr. Shamair Chand, for the Respondents. 

Judgment.—Sunder Das, respondent 
No. 1 diedon May 25, 1933, leaving six sons 
ashis heirs and legal representatives. No 
application was made to bring these persons 
on the record within ninety days, as pro- 
vided by law. | 

On November 20, 1933, an application, 
under O. XXII, r. 9 of the Civil Procedure 
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Code, was made to set aside the abatement 
on the ground that the applicant was an 
illiterate lady who had nobody to advise her, 
and that being ignorant ofthe law on the 
points she did not make an application 
under O. XXII, r. 9, within 90 days, 
Tt was also stated that for some time she 
had been keeping bad health. The allega- 
tion that the applicant had nobody to 
advise her is negatived by the fact that her 
mukhtar-i-am in the appeal is one Nand 
Kishore who appears tobe an educated man 
and has signed various documents in 
English. Bhagwan Das, her daughter's 
son has also acted as her mukhtar. The 
illness from which the applicant is supposed 
to have been suffering was chronic bronchi- 
tis and it is obvious that this could not have 
prevented her from making the application 
within time. Ignorance of law being no 
excuse it must be held that no sufficient 
causehas been shown for the failure to 
apply within time. We accordingly dis- 
miss the application under O. XXII, r. 9 of 
the Civil Procedure Code and hold that the 
appealhas abated as against Sunder Das, 
respondent No. 1. 

The suit being one for partition cannot 
proceed in the absence of one of the alleged 
co-sharers. The result, therefore, is that 
the appeal has abated in its entirety and 
must be dismissed. Having regard lo all 


the circumstances we direct that the parties. 


shall bear their own costs of this appeal. - 
N. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision een No. 101 of 
1933 
July 3, 1933. 
Sosaevar, A. J. C. 
MANGALYA RAGHO MAHAR— 
APPLICANT 


Versus 
EMPEROR— Orrosirs Parry. 

Penal Code (Act XLV of 1860), 3. 447—Informa- 
tion by accused leading to discovery of stolen property 
—Absence of any other incriminating circumstance 
against accused—Conviction, legality of 

When the only incriminating circumstance 
against an accused is that his information led to 
the discovery of stolen property from places not 
belonging to him, he cannot bs convicted either 
of being a thief ora receiver of stolen property. 
The fact that the accused hada previous conviction 
twenty-five, years back is no ground to hold him 
guilty. Queen-Empress v, Gobinda (2) and Sohan 
Singh v. Emperor (8), relied on, Public Prosecutor 
Madras vePakkiriswami (3), referred to. 

Or. R. A. from an order of the Sessions 


Judge, Wardha, dated March 4, 1933, 
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Mr. N. G. Deo, for the Applicant. 

Mr. V. Bose, for the Crown. 

Order.—In connection with the house- 
breaking at the house of Ramlal (P. W. 
No. 7) the appellant and two others were 


‘convicted by Mr, Kamath, Sub-Divisional 


Magistrate, Hinganghat, of an offence under 
s. 457, Indian Penal Code and sentenced to 
one year's rigorous imprisonment each. On 
appeal two out of the three accused were 
acquitted although the evidence against 
them was prima facie more incriminating 
than that against the applicant whose con- 
viction was maintained. The case against 
the applicant has been stated by the learn- 
ed Sessions Judge, in paras, 3 and 4 of 
his judgment the material portions of which 
are as under: 

“The S. J. (P. W. No. |) states that Manglis, ap- 
pellant took him toa well out of which an iron 
box was taken out on his information. The box with 
the articles therein has been identified as belonging 
to Ramlal and Parvati. +. £ 

“Reliance is placed by Manglia’s learned Counsel on 
the ruling in Public Prosecutor, Madras v.Pakkriswami 
(1) and to the cases which are referred to therein, 
but these cases are easily distinguishable, because 
therein the only incriminating circumstance against 
the accused was that his information led to the dis- 
covery of stolen property from places not belonging 
to him and easily accessible to any person. In the 
present case this appellant is a previous convict, and 
previous to the occurrence his movements were sus- 
picious. Manglia could not be aware of the exist- 
ence of the stolen property in the well unless he 
himself threw it or saw ancther person doing so. 
It is not his case that it was the latter. I accordingly 
uphold his conviction and alsothe sentence which 
is by no means severe.” , 

The present case is hardly distinguishable 
from the Madras case cited by the learned 
Sessions Judge. The well from which the 
stolen box was recovered admittedly be- 
longed to accused No.1, Bhagwan and not 
to the applicant. The cases of Queen- 


. Empress v. Govinda (2) and Sohan Singh 


v. Emperor (3), also lay down the same 
principle, viz., that when the only inori- 
minating circumstance against an accused 
is that his information led to the discovery 
of stolen property from places not belonging 
to him he could not be convicted either of 
being a thief or a receiver of stolen prop- 
erty. Although the applicant had a pre- 
vious conviction, as far back as 1905, it was 
certainly no ground to base his present 
conviction. The fact that he had gone to 
the house of Ramlal on Sunday previous to 

(1) 122 Ind. Cas 648 A IR1929 Mad 846;57 M 
LJ 548: (1929) M W N 785; 30 L W. 791; 31 Or. Lb J 
449; Ind. Rul, (1930) Mad. 392, 

(2)17 A 576; A W N 1895, 226, 

(3) 125 Ind. Oas. 181; A I R 1980 Lah, 91; 11 Lah. L 
J 439; 31 Or. LJ 774;Ind. Rul, (1980) Lah. 581; 
(1930) Cr. Oag, 107, i: : 
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the house-breaking “to sell mangoes” in 
his professional rounds is not at all a sus- 
picious circumstance to warrant his convic- 
tion. There being no other evidence 
against him he is entitled to acquital. I 
accordingly set aside his conviction and 
direct him to be set at liberty. 
N. Conviction set aeide. 


CALCUTTA HIGH COURT 
Civil Rule No. 1131 of 1932 
February 7, 1933 
MALLIK AND Jack, JJ. 
Hafiz MUHAMMAD FATEH NASIB— 
PETITIONER 
VETSUS 
AMINUDDIN AND 0THRRS— OPPOSITA 
PaRTIES 

Civil Procedure Code (Act V of 1908),0 XXXIII,r l 
—Institution of suit in ordinary way—Power of Court 
to allow it to be continued in forma pauperis. 

Itis opento a Court to allow a guit, after it 
has been instituted in the ordinary way, to be 
continued in forma pauperis, ; 

[Caselaw discuss20], 

C. R. from anorder of Officiating First 
Court Sub-Judge, 24 Parganas dated August 
16, 1932. 

Messrs. S. Suhrawardy, Jahnabi Charan 
Das Gupta and Jogesh Chandra Sinha, for 

the Petitioner. 

Messrs. Nasim Ali and Farhat Ali, for the 
Opposite Parties. 


Mallik, J.—This Rule is directed against 
an order made by the learned First Sub- 
ordinate Judge of the 24 Parganas on 
August 16, 1932, whereby he rejected an 
application of the petitioner plaintiff, for 
permission tocontinue a suit instituted 
‘by him in the ordinary way, in forma 
pauperis. Whathappened in the case 
was this the petitioner brought a suit 
‘against the opposite parties for recovery 
of some property onthe allegation that it 
wasa part ofa waqf estate of which he 
the petitioner wasthe mutwalli. The suit 
was valued by him at Rs. 5,100 and the 
plaintiff petitioner paid ad valorem court- 
fees on thatsum. The defendants opposite 
parties pleaded inter alia that the property 
in suit had been under-valued. The ques- 
tion of valuation was heard by the learned 
Subordinate Judgeon July 6, 1932 and 
orders were reserved. On July 8, 1932, 
the petitioner made an application to 
continue his suit in forma pauperis. On 
August 16, 1932, the learned Judge refused 
the petitioner’s application to ` continue 
the suit asa pauper without investigating 
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the question whetherthe petitioner was a 
pauper ornot apparently on the ground 
thatafter the suit had been instituted 
inthe ordinary way the Court had no 
power to allow the plaintiff to continue 
it in forma pauperis, and by a subsequent 
order on the same day the learned Judge 
came to the conclusion that the suit had 
been under-valued, that the proper valua- 
tion was Rs. 20,000 and called upon the 
petitioner to deposit the deficit court-fees. 

Theonly question that arises for our 
consideration in the present Rule is whe- 
ther a Court can allow a suit after it has 
been instituted in the ordinary way, to be 
continued in forma pauperis. This ques- 
tion onthe authority of some decisions 
of this Court as well as of the Bombay 
High Court should in my opinion be 
answered inthe affirmative. In the case 
of Nirmul Chandra v. Doyal Nath (1) and 
in Thompson v. Calcutta Tramway Co. 
Lid. (2), ithas been distinctly held thata 
Court has the power to allow a plaintiff to 
continue a suit instituted in the ordinary 
way informa pauperis and the Bombay 
High Court alsoin Revji Patil v. Sakaram 
(3), has held the sameview. The learned 
Subordinate Judge thought that the correct- 
ness of these decisions has been doubted 
in the case of Mrs. Selima Sheehan v. Hafez 
Muhammad Fateh Nashib (4), a decision 
to which one of us was a party. But 
Selima Sheehan's case (4) is no authority 
for the proposition that a Court has gotno 
power to grant an application to con- 
tinue a suit in forma pauperis. If the 
learned Judges in Selima Sheehan's case (4), 
interfered with the order of the lower Court, 
it wasnot so much onthe ground that 
the Court had no authority to grant an 
application to continue a suit as a pauper 
ason the ground that the Court should 
under the provisions of O. VII, r. 11, Civil 
Procedure Code, have rejected the plaint. 
Such a contingency however, did not arise 
in the present case. Io the present case the 
application to continue the suit in forma 
pauperis was rejected without any inves- 
tigation of the question of the petitioner’s 
pauperism and before the petitioner was 
actually called on to putin any deficit 
court-fees. 

Mr. Nasim Ali for the opposite parties 
drew our attention to the fact that the 
cases of Nirmal Chandra v. Doyal Nath 

(1) 20130. 

(2) 20 0,319. 

(3) 8B. 615. 

(4) 139 Ind. Oas, 520; A I R 1932 Oal. 685; 36 O W 
N 567; Ind, Rul. (1932) Oal, 634. 
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(1) and Thompson v. Calcutta Tramway Co. 
Ltd. (2) (supra) weré cases on the Original 
Side of this Court, where the provisions 
of O. VII, r.11 of the Code were not ap- 
plicable. But these two cases as also the 
case of Revaji Patil v. Sakharam (8) 
(supra), appear tome to have been decid- 
ed inthe way in which they were decided, 
on genera] principle—the general principle 
that where a Court can allow a plaintiff 
tosue asa ' pauper itis only reasonable 
to hold that that Court has the power to 


allow him to continue a suit that has been ` 


instituted inthe ordinary way informa 
pauperis. The same view has been held 
“in a very recent decision of this : Court in 
Surendra Chandra Roy v. Showdamini Roy 
(5). For the reasons stated above, I would 
make the Rule absolute with costs, hearing- 
fee one gold mohur. The order of the 
learned Subordinate Judge refusing to 
entertain the petitioner's application 
to continue the suit in forma pauperis is 
set aside, andit is directed that the learn- 
ed Judge should proceed with the con- 
sideration of that application on its merits. 
In view of what we have got to decide in 
the present Rule it is not necessary for 
us tosay anything,as to what would be 
the effect of the provisions of r. 8, 
O. XXXII of the Code, on the petitioner's 
application. ” 

Jack, J.—I agree. 

N. A Rule made absolute. 

(5) 141 Ind, Oas, 135; A I R 1933 Cal. 238;°36 O 
W N1035;56 OL J 148; Ind. Rul. (1933) Oal 81. 





. PATNA HIGH COURT 
Second Civil Appeals Nos. 558 to 560 
of 1931 i : 
October 6, 1933. 
Wort, J. 
NATHU ‘SINGH. AND OTAERS— 
i APPELLANTS 


. versus 
ISHAR DAYAL AND oTHErs— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 8—Appeal—Death of one of three appellants, 
` members of a joint Hindu’ family—Right to sue not 
surviving in other appellants— Whether they should 
be brought on record as legal representatives of 
deceased appellant—Omission to do so—Appeal, if 
abates—Evidence-- Document used to contradict wit- 
ness-—-Whether should be put to the witness, ; 
Where during the pendency ofan appeal one of 
three appellants, who were members of a joint 
Hindu family, dies and the right to sue does not 
survive inethe remaining appellants, although they 
represent in a sense the interest of the deceased, yet 
it is necessary to bring them on recordin the 
capacity of representatives of the deceased. If they 
ate not so brought on record the appeal sabates as a 
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whole. Basist Narayan Singh v. Modnath Das (1), 


applied. 
Where itis sought to contradict a witness, the 


statement by which the contradiction is sought to be 
proved must be put to the witness. i 

S. C. A. from the appellate decree of the 
a Judge, Gaya, dated September 12, 
1930. l 

Messrs. Ragho Saran Lal and A. N. La, 
for the Appellants. 

‘Messrs. S. N. Roy and Bajkishore Prasad, 
for the Respondents. 

Judgment.—There are three appeals in 
this case in which the plaintiffs land- 
lords are the appellants. They represent- 
ed that they were co-sharers to the extent 
of a separate 10 annas cdd -interest. 
They joined their co-sharer landlords as pro 
forma defendants. The learned Judge in 
the trial Court gavea decree in favour 
ofthe plaintiffs landlords in a modified form 
but Mr. Allanson, the learned District 
Judge dismissed their suit because on the 
evidence before him he held that it was 
not a 10 annas interest to which the plaint- 
iffs had a right but a 13 annas interest 
and therefore their action could not be 
maintained. It is important to. notice 
that the plaintifis whether their interest 
was 10 annas or 13 annas, alleged a 
separate collection and only in those 
circumstances could the action have been 
maintainedin the form in. which it was 
brought, that isto say, had there been no 
separate collection it would have been 
necessary tosue for the 16 annas interest 
and divide the result ‘between themselves 
and théir cc-sharer landlords who as FẸ 
have said were pro foima defendants. 
But as it is a separate collection which 
they alleged, they were entitled to sue 
for their share provided they sued 
for that share not more and not ‘less. 
It was also necessary to join ss they 
did their co-sharer landlords as pro forma 
defendants. g 

Now Icome quite clearly tothe view 
that Mr. Allanson was wrong in looking at 
Ex. 3 which was a plaint and another ex- 
hibit which wasa deposition in a former 
suit. Judges of Subordinate Courts seem 
to disregard entirely or not}to understand, 
which itis I do not know, the law of 
evidence, No Court is entitled to look a 
document of the kind of these two exhibits 
and say that a fact is proved or not 
proved, The law of evidence in this 
country which follows in this respect the 
law of England provides a method of 
procedure in dealing with documents of 
this kind. In both cases they were used 
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to contradict the plaintiffs’ prêsent case 
and the Evidence Act provides that this 
statement by which the contradiction is 
sought to be proved musi be put to the 
witness and it quite clearly appears that 
in this case it was not. However, as 
Mr. S. N. Roy points out, there was other 
evidence in this case the oral evidence of the 
defendants onthe point, and therefore I 
am precluded from setting aside the 
judgment of the Court below on the 
point to which I have somewhat elaborate- 
ly made reference. That being so, and as 
the learned District Judge has come to the 
conclusion that asa fact the plaintiffs were 
entitled to the 13 annas interest, it is quite 
clear that his decision was right and must 
be affirmed, 


It becomes in the circumstances unneces- 
sary tc decide the question which was argued 
in Appeal No. 558. But I propose tomake 
a brief reference toit. In that case amongst 
other plaintiffs and therefore appellants in 
this Court were three brothers appellants 
Nos.6, 7 and 8. They were members of a 
joint Hindu family and during the pendency 
ofthe appeal in this Court Isri, who was 
appellant No.7, died. It is clear from the 
order sheet of this Court that in the events 
which happened, his legal representatives 
were - not “brought on? the récérd and 
therefore the appeal so far as his interest 
was concerned quite clearly abated. The 
. question which was argued was whether 
the whole appeal, that is Appeal No. 558, 
abated in consequence. It was contended 
by the learned Advocate on behalf of the 
appellants that it did -not abate as Isri’s 


brothers, that is appellants’ Nos. 6 and 8 
as they were 
members of a joint’ Hindu family-and as. 


were on the record, and 
Isri’s interest survived to his brothers,. he 
was represented. Two questions ‘of course 
arose in the determination of this matter. 
The first was to apply the test laid down 
by O. XXII, r. 1 which is taken from the 
rules of the Court in England, the test 


being that if the right to sue survives, the 


suit or appeal would not abate, ° 
The only answer to that question, ap- 
plying that test, is that the right to ste 
did not survive in the remaining appellants, 
that isto say, had Isri been alive these 
other appellants could not have brought 
a suit whithout joining Isri. Order XXI, 
rr. 3 and 4, provide a caseof this kind, and 
it was said, as I have stated, that as the 
two brothers were on the record and 
they represented the deceased's in- 
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terest, it was unneêessary to bring the 
heirs or legal representatives cf Isri on the 
record. This question is governed by 
authority in Basist Narayan Singh v. 
Modnath Das (1). It was there decided 
that although the members of the joint 
Hindu family were already on the record 
and did represent in a sense the interest 
of the deceased member of the same 
family, yet it was necessary to bring them 
on the record in the capacity of representa- 
tives of the deceased. . That would 
dispose of the point and in any event 
therefore apart from the opinion which I 
have already expressed as to the merits 
of the case, the Appeal No. 558 would 
have abated in any circumstances. In 
these circumstances the appeals must be 
dismissed with costs. 


N. Appeals dismissed. 
(1) 108 Ind, Cas. 552; A IR 1928 Pat. 250; 7 Pat. 
285, : 


LAHORE HIGH COURT 
Second Civil Appeal No. 1026 of 1933 
January 2, 193+ 
Hiuron, J. 
AMIR AND ANOTHER——DBFENDANTS— 
APPELLANTS 


versus - 
INDAR SINGH AND ANOTHER — 
PLAINTIFFS—RESPONDENTS ' 

Transfer of Property Act (IV of 1882), s. 58—Sale 
deed and contemporaneous agreement to reconrey 
—Registration Act (XVI of 1908), 8.17, . 

A sale deed and a contemporaneous agreement to 
reconvey constitute asingle transaction which amounts 
toa mortgage and such documents are registrable. 
Basapya Gurubasappa Kittur v. Tayawa Virupaz- 
appa (1), followed. i 

S.C. A: from the- decree of the District 
Judge, Jhelum, ‘dated March 14, 1933, 
affirming that of the Subordinate Judge, 
Fourth Class, Chakwal, dated November 
21, 1932. ` : l | 

Mr. Zehur-ud-Din, for the Appellants. 

Mr. Sri Ram Gupta, for the Respondents. 

Judgment.—It was held in Basappa 
Gurubasappa Kittur v. Tayawa Virupax- 
appa (1), thata sale deed and a contempo- 
raneous agreement to reconvey constitute a 
single transaction which amounts to a 
mortgage and that such documents are 
registrable. The present case appears to 
be on all fours and I find no ground for 
distinguishing the said authority. I agree 
with the decision of the lower Appellate’ 
Court on the point and dismiss the gppeal 
with costs. i 

R. Appeal dismissed. 

(1) 124 Ind Cas 233; A I R 1930 Bom 79; 31 Bom 
L R 1268; 54 B 30; Ind Rul (1980) Bom 265. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 781 of 1929 
October 20, 1933 
VENKATASUBSA Rao, J. 
Tus POLLACHI TOWN BANK 
LTD.—PLAINTIFF—APPELLANT 
VETSUS 
K. L. SUBRAMANIA AYYAR— 
DEFENDANT—RESPONDENT 

Joint tort-feasors—Release of one reserving right 
against other, effectof—Bank—President and Secretary 
advancing loan in contravention of Rules—Personal 
liability. 

A release of one joint tort-feasor releases the other 
tort-feasors also. But a mere covenant not to sue 
one will not operateasa release of the others, anda 
transaction which is in form an actualtrelease will be 
construed as being merely an agreement not to sue 
if it contains an express reservation of the right to 
proceed against the other wrongdoers. Duck v. 
Mayen (1), relied on. 

Where the rules of a bank provided that whena 
party applies for a loan, the Secretary should take 
the view of the directors including the President 
and shall be guided by the opiaioa of the majority , 
but the President wrote to the Secretary to grant a 
particular loan and the Secretary granted it without 
consulting the other director : 

Held, that the President and Secretary were liable 
to repay the amount tothe Bank. 

S. C.A. against the decree of the Court 
oi the Subordinate Judge, Coimbatore, in 
A. S. No. 8 of 1928, (A. 8. No. 177 of 1927, 
District Court, Coimbatore) preferred 
against the decree of the Court of the 
Munsif of Udamalpet in O. 8. No. 884 of 
1925, 

Messrs. T. R. Ramachandra Iyer, P. R: 
Ramakrishna Iyer and P. R. Vasudeva 
Iyer, for the Appellant. 

Mr. T. P. Gopalakrishna Iyer for 
Mr. Watrap S. Subramania Iyer, for the 
Respondents. 

Judgment.—That the first defendant, 
the President, acted in utter disregard of 
the rulesof the bank, cannot be doubted. 
For some unexplained reason he takes the 
initiative and calls upon the Secretary to 
grant the loan. The President has’ not 
chosen to tell the Court in what circumstan- 
ces he came to write Ex. O, for neither 
party had adduced oral evidence. Ex. O 
runs thus: 

“If the loan application with rice merchant 
Appaswami Ayyan as surety is received, give that 
loan atonce, keeping this chit along with it.” 


The rulesof the Bank provide that when 
a party applies for a loan, the Secretary 


shall take the view of the Directors, in- 


cluding the President and that he shall be 
guideds by the opinion ofthe majority. Far 
from this rule being observed, thè Presid- 
ent directs the Secretary to grant the loan 
and adds that his letter should be kept as 
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a voucher. Ihave not the slightest doubt 
that both these officers made themselves 
liable. Ex.C has been rightly construed 
by the District Munsif and the view of the 
lower Appellate Court is entirely wrong. 
But it is contended for the President, that 
the Secretary has been exonerated by a 
resolution of the bank and that a release 
granted to.one joint tort-feasor operates as a 
discharge of the other joint tort-feasor also. 
That the Secretary was exonerated, seems 
to have been assumed in the lower Courts. 
Tn the resolution to which my attention has 
been drawnit isexpressly stated that the 
bank should recéver the sum lost, from the 
President, The question then is, whether 
there was a release granted to the Secre- 
tary, for the law is clear that the release of 
one joint wrongdoer releases all the others: 
(Salmond’s Law of Trots, 6th Edition p. 88) 
Bat it is equally clear that a covenant not to 
sue one joint tort-feasor does not operate 
asa release ofthe other. A transaction, 
which is in form an actual release, will be 
construed as being merely an agreement 
not to sue, ifit contains an express reser- 
vation ofthe right to proceed against the 


other wrong dcers; for this reservation 
would be otherwise wholly ineffective: 
(Salmond’s Law of Torts p. 88). The 


leading case on the subject is Duck v. 
Mayen (1). A. L. Smith, L. J., delivering the 
judgment of the Court of Appeal, observes 
thus: 

“A rule of construction for such -a document 
was laid down by the Court of Queen's l’ench in 
Price v. Barker (z} where it was held thatin deter- 
mining whether the document bea release on a 
covenant notto sue, the intention of the parties 
was to be carried out,and if it were clear that the 
right against a joint debtor was intended to be 
preserved, inasmuch as such right would not be 
preserved ifthe document were held tobe a release 
the proper construction, where this was sought to 
be done, was that it was a covenant not sue,and 
not a release.” 

In this case, whether the Secretary was’ 
exonerated or not, may be doubtful (I am 
not concerned with that as no claim is now 
made against the Secretary), but that the 
right to proceed against the President has 
been expressly reserved, admits of no’ 
doubt. - | 

In the result, the second appeal is allowed 
and the District Munsif’s judgment is 
restored, The first defendant will pay the 
plaintiff's costs throughout. | 

A. Appeal allowed. 

(1) (1892) 2 Q B 511;62 L JQ B 69;4R 38; 67 LT 
517,41 W R56; 570 P 23. 

(2) (1855) 4 El. & Bl. 760; 30 L R 927; 24L J QB 
130; 1 Jur. (N. 8.) 775; 25 LT (0, 8.) 51; 99 R R 734, 


1934. 


ALLAHABAD HIGH COURT 
Criminal pa No: 358 of 1932 


an 
Criminal Reference No, 201 of 1932 
April 12, 1933 
Taom AND Bennet, JJ. 
YASHPAL—AprELLANT 
versus 
EMPEROR- Oprostrs PARTY 

Penal Code (Act XLV of 1860),s, 807—Accused 
firing off a firearm while Police Officer ‘attempts to 
arrest him—Defence of absence of intention to shoot 
Police Oficer— Burden of proof—Criminal Procedure 
Code oy of 1898),s3 286, 287 (I—Arms Act (XI 
of 1878, së, 19 (£), 20-—-Charge for offence under s. 19 (£) 
—Verdict of not guilty—Reference—High Court 
finding accused guilty under s. 19 (f) read with s. 20— 
Sentence, 

‘If'é man fires offa firearm while a Police’ Officer is 
attempting to arrest him, the natural conclusion is 
that-he is attempting -to shoot the Police Officer. If 
the, defence is that he had merely the intention of 
frightening the Police Officer by firing in the air, then 
the burden of proving that fact is upon the defence. 
[p. 1194, col. -2,] 

Where ina trial by jury the. accused was charged 
with an offence under s. 19j(f), Arms Act, and the jury 
gave a verdict of not guilty, but on reference by the 
Séssions Judge the High Oourt found him guilty 
under s. 19 (f) read with s. 20, Arms Act: , 

.. Held, that it was open to the High Court to convict 
him under s. 19 (f), read with s. 20, Arms Act, though 
he was charged with an offence under s. 19 (f) only. 
[p. 1195, col. 1] - | 

Cr. A. from an order of the Sessions Judge, 
Allahabad, dated March 7, 1932. i 

Messrs. Kumuda Prasad, Binode - Behari 
Lal, Vishwa Mitra and Miss S. K. Nehru, 
for the Appellant. 

The Government Pleader, for the Orown. 

Judgment.—This is, a reference by the 
learned Sessions Judge of Allahabad. in 
a case in which the jury by_a majority 
of four to one acquitted one Yashpal of a 
charge under s. 19 (f), Arms Act and the 
learned: Sessions Judge has recommended 
that the- accused should: be: convicted, as 
in his opinion, the verdict of the majority 
of the jury is perverse. There is also 
‘before us an appeal by. Yashpal of a 
conviction by the learned Sessions Judge 
under s. 307, Penal Code, and a sentence 
of sevenyears’ rigorous - imprisonment. 
The-two proceedings relate tothe same 
transaction and there was one trial in 
which the jury were assessors in the 
charge under s. 307, Penal ode. The 
evidence in the case consists -mainly of the 
statement of Mr. Pilditch, the Superintend- 
ent of Police in the-.C.- I. - D. Branch 
stationed at Allahabad. He states that very 
early on-the morning of January 23,. 1932, 
he received information that Yashpal who 
was a proclaimed offender wanted in con- 
nection with various offences was to be 
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“iron partition. 


‘look over it. 


-into the street. 


“corner of a fence. He 
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found at house No. 96, Hewett Road, in 
Allahabad City. Mr. Pilditch went to the 
Superintendent of Police. at 2 A.M, and 
made arrangements fora raid at 6 a wm. 
Accordingly, at that hour, a party of police 
arrived at the. house in question and as 
previously arranged, certain police were 
posted outside. on both sides of the house 
and Mr. Smith, Assistant Superintendent 
of Police, with a party of . Police, and 
Mr. Pilditch, with another party of Police, 
proceeded upstairs to the second storey. 
There, at the top of the stairs, Mr. Smith 
and his party turned towards the right to 
enter the open space of. the roof and Mr, - 
Pilditch and his party knocked at the 
door to search the rooms of thav storey.. 
After a quarter of a minute the door 
was. opened by a European woman, who 
was knownas Mrs. Jafar Ali alias Savitri 
Devi. Mr. Pilditch noticed three beds ia 
that ‘storey and ‘asked her whose beds they 
were and she, repliéd that they were all 
her beds. He did not believe the story 
and moved rapidly onthroughthe rooms. 
After passing through several rooms- he 


‘came to the end of the rooms where there 


was an open door leading on to an onen 
space on the roof. Beyond this open 
space there was a partition wall of sòr- 
rugated iron sheets slightly over 6 Zeèf 
high and he observed: a while figure 
endeavouring to climb this partition. At 
the time it was dark and he could not 
see distinctly. He challenged the white 
figure and moved towards it. As he 
moved forward, the figure fired a shot. He 
returned the fire and the figure disappear- 
ed on the other side of the corrugated 
Mr. Pilditch went up to 
the partition ard found that he could not 
He then” got “on to the top 
of a parapet beside the’ partition. He 
saw open roof on the other -side of the 


- partition bounded a fewyards away bya 
“wall which had a door in it’ and at the 


side there wasa sheer drop of thirty féet 
He’ saw the figure in the 
space “of the open roof and the figure 
fired at him a second time. ` He fired twiée 
atthe figure taking cover behind the 
then -found on 


peeping over that the figure had come 


-back tothe fence apparently to take cover 


under it and from’ the short distance: of 
less than two yards the figure fired “a 
third shot at him but missed him.e He 
replied with two more shots. A revolver 
was then thrown over the fence and [two 
hands were put up and a voice.cried “I 
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am unarmed” Mr. Pilditch got down 
from the parapet and stood with his 
pistol ready and told the man to come over 
the fence to his side. He came over the 
fence and the Deputy Superintendent 
who had come up by this time secured the 
man. The man was the accused Yashpal 
and the revolver produced in Court was the 
revolver which was thrown over the fence. 
Mr. Pilditch examined the revolver atthe 
time and found that it had three loaded 
cartridges and three cartridges which 
had been fired. The man was then taken 
to the Police station and the usual report 
was made. A map has been produced 
of the place. The accused was asked at 
his trial what he wished to say and he 
replied ; 

“In the present situation I do not wish to say 


anything. ihave already said that Lam not guilty. 
Ido not wish to produce any defence.” 


Various arguments were made in 
this case in the Court below as to 
the possibility of the existence of a third 
person and as to whether the shots 
might not have been fired by the accused 
before the Court. The evidence of Mr. 
Pilditch clearly shows that there was no 
third person present. It is true that there 
were three beds and this indicates as Mr. 
Pilditch says that there was a third man 
residing in that place but he was absent 
at the time. It is clearly shown by the 
evidence of Mr. Pilditch that the man 
who was inthe open part of the roof and 
who was firing at Mr. Pilditch was the 
accused as Mr. Pilditeh had said that this 
man was under practically continuous 
observation all the tame. There is also no 
denial by the accused that he was the 
man who fired at Mr. Pilditch. No argu- 
ment has been made on this point by 
the defence in this Court. 

The only point which is urged by the 
defence is that the accused may have fired 
inthe air without any intention of aim- 
ing at Mr. Pilditch and therefore there 
would be no intention to commit an offence 
under 8. 307, Penal Code. If there was 
no other evidence on the record except the 
statement of Mr. Pilditch that the accus- 
ed had fired certain shots when he was at- 
tempting to arrest him we still consider 
that the accused would be guilty under 
s. 307, Penal Code. Our reason for this 
conclusion is that under s. 106 of the 
Indjan Evidence Act: 

“When any fact is especially within the know- 
ledge of any person the burden of proving that fact 
is upon him.” x 

Tllugtration (a) says: 
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“When a person does an aèt with some intentio® 
other than that which the character and circumst~ 
ances of the act suggest the burden of proving that 
intention is upon him ” 

If a man fires off a firearm while a police 
officer is attempting to arrest him, the 
natural conclusion is that he is at- 
tempting to shoot the police officer, If 
the defence is that he had merely the 
intention of frightening the police officer 
by firing in the air then the burden of 
proving that fact is upon the defence. 
Inthe present case the defence have not 
given any evidence to the effect and ,the 
accused has not pleaded, that he fired in 
the air. The defence therefore would fail 
in view of this provision. But there is 
positive evidence on the record to that 
effect, that the accused did attempt to 
shoot at Mr. Pilditch and did not merely 
attempt to fire in the air, Mr. Pilditch 
has stated in regard to the second and 
third shots that these were ‘directly aimed 
at him. He has given reasons for that 
conclusion. His reasons are as follows: 
When a firearm is discharged in the dark 
there is a streak of light visible proceeding 
from the muzzle of the firearm for a 
‘certain distance. If the person .who ob- 
serves the streak isthe person aimed at; 
then, he will see not a streak of light but 
a point. If the person observing the light 
is not aimed at, but is towards the side of 
the line of light then he will see not a 
point of light but a line or a streak of 
light. Mr, Pilditch states that in regard 
to the second and third shots what he ob- 
served was a point of light and nota line of 
light and therefore he concludes that these 
shots were aimed at him. In regard to the 
first shot he states that in the hurry of the 
moment and the unexpectedness of the shot 
he was not able to observe whether it was 
a line or streak of light. . Clearly therefore 
the evidence shows that the accused did 
aim at Mr. Pilditch and therefore his 
intention was to shoot Mr. Pilditch. The 
intention to shoot a person with ‘this fire- 
arm is anintention.to commit the offence 
under s. 307, Penal Code, as the revolver 
in question is a deadly weapon being a 
service revolver, Under these circumst~« 
ances we consider that the conviction under 
s. 307, Penal Code, was correct and the 
sentence of seven years’ rigorous imprison~ 
ment is also, in our opinion, correct and 
we dismiss the appeal of Yashpal. - 


With regard to the reference by the 
learned Sessions Judge, the facts which 
we have set forth convince us. that the 
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finding of the jury was perverse. The 
evidence of Mr. Pilditch shows that the 
accused was in possession of a revolver 
and he has further stated that that 
revolver is a Government revolver and has 
marks on it which show that the revolver 
and the barrel were condemned by the 
Arsenal. The procedure is that such con- 
demned weapons should be broken up but 
by some improper acts this revolver was 
not broken up; and has passed into the 
possession of the accused. The accused 
has not pleaded that the revolver was not 
in his possessicn and clearly therefore the 
accused was guilty of the offence of illegal 
possession of this revolver as he has not 
pleaded that he has a license. One further 
point remains. The Magistrate, Mr. 
Crofts, framed a charge only under s. 19 
(f), Arms Act, for possession of the revolver 
and did not add to the charge that the 
possession was in such a manner as to 
indicate an intention that the possession 
might not be known to public servants 
and ‘thus bring the charge within the 
further provisions of s. 20, Arms Act. 
The learned Sessions Judge Mr. Mulla, 
also failed to amend the charge in that 
respect. We would invite the attention 
of these two officers to the fact that the 
charge should have been framed under 
s. 19 (f) and under s. 20, Arms Act. Under 
the circumstances the question is what 
action we should take in the matter. 

Section 307 (3), Criminal Procedure Oode, 
lays down that the High Court when deal- 
ing with a reference by a Sessions Judge 
from the verdict of a jury may convict 
the accused person of any offence of which 
the jury could have convicted him upon 
the charge framed and placed before it. 
Section 236, Criminal Procedure Code, lays 
down that : 

“Ifa single act or series of acts is of such a nature 
that it is doubtful which of several offences the facts 


which can be proved will constitute the accused ma 
be charged in the alternative............ m : 


Section 237 (1) lays down that if, in 
the case mentioned in s. 236, the accused 
is charged with one offence and it appears 
in evidence that he committed a different 
offence for which he might have been 
charged under the provisions of that sec- 
tion, he may be convicted of the offence 
which he is shown to have committed, 
although he was not charged with it. We 
consider that the jury might have con- 
victed the accused. on the present charge 
under-s. 19 (f) read with s. 20, Arms Act. 
We consider that, as a matter of fact, the 
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ingredients of s. 20 are proved in the 
present case. The accused person had this 
revolver in his possession a when the 
police appeared he attempted to run away 
with his revolver and he also attempted 
to shoot Mr. Pilditch with his revolver. 
His intention therefore was that his pos- 
session of the revolver might not be 
known to the police, that is, that he might 
make his escape with the revolver. Ac- 
cordingly we convict the accused, Yashpal, 
under s. 19 (f) read with s. 20, Arms Act, 
and sentence himto seven years’ rigorous 
imprisonment. This sentence will be 
consecutive with the sentence passed under 
s. 307, Penal Code, as 
N. ' Order accordingly. 


mes 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 150 
of 1932 : 


March 28,'1933 
_ Das anp Brown, JJ. 
O. R.M. M.S: S. OHETTYAR Freu— 
APPELLANTS 


versus á 
MA NGWE YON AND OTHERS — - 
RESPONDENTS i 
` Provincial Insolvency Act (V of 1920), 8. 54—Bona 
fide transfer-—-Absence of collusion or relationship— 
Transfer due to pressure by one ereditor—Whether 
constitutes fraudulent transfer—Presumption .as to 
intent in English Law—Applicability to India, . 

A perfectly bona fide transfer not with the abject 
of preferring one creditor to another but on. account 
of the pressure exerted by that creditor for the 
satisfaction of his debt is not a fraudulent - transfer 
within the meaning of 8. 54, Provincial Insolvency 
Act, when there is no suggestion as to- relatignship 
between the parties or as to collusion. h 

The English law as to the presumption as 
a matter of law as to the intent when the whole 
property of the insolvent is transferred is not found 
in the Provincial Insolvency Act which specifically 
sets forth that acertain intent is necessary to bring 
the act within the meaning of the Statute. an 

O. M. A. against an order of the District 


Judge, Pegu, dated May-20, 1932. 


Mr. Surridge, for the Appellant. 
Mr. Aung Din, for the Respondents. 


Brown, J.—The appellants filed an 
application in the District Oourt of Pegu 
for the.adjudication of the. respondents 
as insolvents. The act of insolvency on 
which they rely was the transfer by the 
respondents of 24 acres of paddy land to 
one Ah Hauk. The trial Judge held that 
it was not shown that the transfer was 
made with a view to giving Ah Hauk a 
preference over theother creditors and that 
the transfér did not, therefore, amount to 
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án act of insolvênêy and dismissed the 
application. The principal ground taken 
in thé sppeal before us is that the trial 
Judge did not consider the question whe- 
ther the transfer was an act of insolvency 
within the meaning of s. 6 (b), Provincial 
Insolvency Act. Accoding to that clause 
6 debtor cominits ‘an act of insolvéncy if 
in British India or elséwheré he makes 
a transfer Of his propérty or of any patt 
thereof with intent to defeat or delay his 
ereditors. It is contended that the transfer 
ili this casé was a transfer of substaii- 
tially the Whole of the insolvents’ prop- 


ëfty for a part consideration-only and ` 


therefore, that whatever the actual intent 
of. the respdridents; the act was an -act 
of insolvency. The transfer to Ah Hauk 
was made in consideration of past debts. 
In the case of Ex parte Foxley (1), it 
was held that under the Bankruptcy Law 
then in’ force if a trader made an assign- 
ment of all his effects except a small 
portion without. receiving any money or 
other equivalent advantage but entirely 
in consideration of past debts, thé intent 
to defeat or delay the creditors must be 
presumed as a matter of law and the 
act was an act of bankruptcy. That case 
was decided in.1868. In 1869 the Law of 
-Bankruptcy in England was altered by the 
‘Bankruptcy Actof that year and under that 
Acifor an act to be an act of bankruptcy 
“the debtor has, in England or elsewhere, made à 
7 faudulent conveyance, gift, delivery or transfer of 
his property, or of any. part thereof.” 

he words “with intent to defeat or 
delay his creditors’ which had appeared 
‘in the earlier Act were. omitted. It was 
held that, the.law:remained the same and 
that the law ‘held good whether the trans- 
fer was by atraderor a non-trader. 

This presumption as a matter of law 
was founded on thé old English Common 
Law and Ican find no definite authority 
to the effect that it is applicable in, India 
where thé Provincial Insolvency Act is 
in force. The words “with inteit to defeat 
or delay ¢reditors” occur. in the Indian 
„Act, whereas. they do not now occur, in 
‘thé. corresponding section of the English 
Act. It. was assumed by their Lordships 
‘of the Privy. Council in the. case of Khoo 

-Kwat Siéw v. Woot Taik Hwat (2), that 
the English Law on -this subject was_ap- 
plickble in India, but on the facts of 
that particular.case their Lordships held 
that the. transfer complained of- did not 

-(ay'(1868) 3 Oh.- 515; 16 W R 831; 18 E T 862, 

- (2).19°O 223; 19T-A15; 6 Sar 98; 15 Ind, Jur. 750 


(P. Q.). 
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amount to an act of insolvency. Further’ 
at that time the present Provincial Insol- 
vency Act was not in force. It'has been 
laid down by the Privy Council in the 
case of Official Receiver v. P. L. K.M. Re 
M. Chettyar Firm (3), that the burden of 
proving want of good faith and valuable 
consideration under s. 53, Provincial Insol- 
vency Act, rests onthe Receiver and in 
the case of Sime, Darby Co. Ltd. v Official 
Assignee (4), the Privy Council held that 
in Singaporé under the section in force 
then corresponding to s. 54, Provincial 
Insolvency Act, the burden of proof that- 
the transfer was with a view to giving a: 
preference over the o.her creditors lay on 
the Receiver. If then the English Daw 
as to the presumption as a matter of, law 
as to the intent when the whole property’ 
of the insolvent is transferred be applic 
able under the Provincial Insolvency Act, 
it would eppear as though a creditor. 
might obtain an adjudication of a debtor 
as an insolvent on the ground ofa certain 
transfer of his property but would then, 
be unable under s. 53 or s. 54 of the Act 
to have that transfer set aside. Tt cart 
hardly have been the intention of the 
legislature that such an anomalous position 
should be arrived at and I am not satis- 
fied that the presumption of law foundéd’ 
on the Common Law of England is áp- 
plicable in the interpretation of an Indian’ 
Statule which specifically sets forth that 
a certain intent is necessary to bring the 
act within. the meaning of the Statute. 
I think, however, it is unnecessary de 
finitely to decide this point here becatiée 
I dm not satisfied that even if the English 
Law were applidable the decision of the 
trial Court should be disturbed on his 
‘occasion. 4 


The application made by the Chettyar 
was to the effect -that the transfer was 
without consideration or valuable .con- 
sideration and was with a view to defeat 
and delay the respondents’ creditors. It 
is also stated that the lands constitutéd 
the bulk of the properties of the debtors. 
Respondent No, 1 ia her written objection 
entirely denied that the lands constituted 
the bulk of their properties. The transfer 
complained of was for a sum of Rs. 1,450. 
Respondent No. 1 claimed that in addition 


(3) 181 Ind Gas. 767; A I R1931 P C75; 581- A 
115; 9 R 170; 35 OC W N 577; Ind Rul, 941, PO 159; 


(1931)-A Ld 444,530 L J 373. 60M Ld 652; (1831) 


M W N 615; 33 Bom, L R 867; 31 L W 36 (P, 0). 
“(47107 Ind. Cab, 233; A LR 1928 P O77. 
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-to these lands she owned one house’ worth 
Rs. 1,000, another house worth Rs. 800 
and a plot of land worth Rs. 200. There 
is no evidence produced by the appellants 
tò ‘prove their case that the lands trans- 
ferred were the only properties of the 
insolvents and it would not appear as 
though this question of fact were really 
ever in issue’ in the trial Court where 
the appellants seem to have. based their 
dlaim on the alleged fraudulent prefer- 
ence. I do not think, therefore, there is 
sufficient material to justify us in holding 
that the transfer wos a transfer of the 
bulk of the property of the respond- 
ents. 

“As regards the question whether the 
transfer was a fraudulent transfer within 
the meaning of s. 54, Provincial Insol- 
yency Act, “Ah Hauk says that when ‘the 
loans were made the respondents deposit- 
ed a tax receipt of the land with him 
and said they would convey the lands tö 
him in case they were unable to pay.the 
loans. He further says that before ‘the 
transfer he requested them to convey their 
land to him -and told them if they failed 
to do so he would file a suit for recovery. 
He alleges that when he made this last- 
mentioned demand one Mg Po Khwin was 
present. Po Khwin was called as a witness 
but said nothing about this demand. I 
can see, however, no good reason for 
supposing that the transfer was not in 
fact a perfectly bone fide transfer not witb 
the object of preferring one creditor to 
another but on account of the pressure 
exerted by that creditor for the satisfac- 
tion of his debt. Ah Hauk is a China- 
man; the respondents are Burmans and 
there is no suggestion of any relationship 
between them. ‘There is nothing whatever 
to suggest collusion or to suggest that 
the respondents could have any reason for 
preferring Ah Hauk’s claim to the claims 
of the appellants. I do not, therefore, 
see sufficient reason for differing from the 
conclusion of the trial Judge that it cannot 
be held that the transfer was made with 
a view to giving Ah Hauk a preference. 


I would, therefore, dismiss this appeal 
with cosis: Advocate’s fee two gold 
mohurs. i 
Das, J—I agree. 
N. Appeal dismissed. 
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ALLAHABAD .HIGH COURT 

Criminal Revision ApplicationNo..711 of 

: = 19883 eoo! 
December 4, 1933 
i Young, J. X 
MISRI LAL-—A PPLICANT 
VETSUS ` 
EMPEROR—Orpostre PARTY 

Criminal Procedure Ode (Act Y of 18984, 69 211, 
298 —Handwriting expert, summoning of. for defence : 
— Witness not named in List filed’ before M igistrate— 
Excuse for not naming “witnéss—Diséretion: of Court 
to. be exercised in favour of acciised—Bxpenses for 
witness—Proper order to make—Right of-accused'to 
have witness summoned—Whether absolute 

‘To every case where experts are called there must 
of necessity be an expart ‘for the defence ‘as well'as 
fur the Orowa. It is generally possible, “in most 
cases, to get an expert“to deny the opinion of another 
expert, and this is specially go as regards 
handwriting experts, ‘There i ig ‘never the slightest 
difficulty in getting a handwriting éxpert to contra- 
dict what another “handwriting expert says. To 
have, therefore, on the record a handwriting expert's 
opinion for the, ‘benefit ofthe Crown without giving 
the defence an opportunity “of "calling" another 
handwriting’ ‘expert ‘to give the opposite’ view ‘would 
be most unfair, 

“Where the accused in a forgery case applies for 
the summoning ofa handwriting expert “after the 
expert for the Orown has bean examined ‘ou com: 
thission, there is a perfect excuse for not “naming 
thé witnéss required to be summoned in ‘the list 
before the Magistrate. Although the accused has no 
absolute right to have a witness the Court ought ` ‘fo 
exercise its discretion in favour of the -accitsed, but 
the Court’ will be ‘entitled to make terms ad it ‘will 
be exercising a discretion and: not enforcing a right 
of the aczused. Ths proper order, under’ the cir- 
cumstances, will be that the ordinary | expenses “of 
summoning a witness should Be paid’ by the’*Govern- 
ment, but the éxtraordinary expenses of ` an expert 
witness's fee might be left to ‘thé accused: him- 
88 

Under the Oriminal Procedure Code there i is no 
section which gives an accused person -an’ absolute 
right “to have a witness summoned” by the” “Orown, 
except s. 211, which, applies to: the list of withleages 
filed in the Magistrate's soh, i 


Cr. R.A. from an order `of the Sessions 
Judge, Mainpuri, dated September 4; 1933. 
Mr. K. D. Malaviya, for the Applicant. 

- Mr. ‘Baleshwari Prasad, for the Opposite 

Party. 

‘The Assistant ‘Government Advocate, for 
the Crown. 

Judgment.—This is an application in 
revision against ‘the order.of the” learned 
Sessions Judge of Mainpuri.. `The 'appli- 
cant was charged under ss. 487 and 471- of 
the Indian Penal Gode with forgery, and 
the trial is pending before” the Assistant 
Sessions J udge of Mainpuri. When’ the 
proceedings were before’ the . Magistrate 
he'asked - the ‘accused fora list of përson 
whom he (the “accuBed) wished to be sum- 


moned to give, evidence i in his“ defence. At 
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that particular stage the Orown had given 
notice that they meant to call a handwriting 
expert on the question of forgery. The accus- 
ed could not tell what evidence the handwrit- 
ing expert would give. As he was an 
expert called for the Crown, the accused 
had a right to presume that his evidence 
would be unbiassed and honest; his evidence 
might even be in the ‘accused's favour on 
the question of the alleged forgery. It 
was therefore, unnecessary at that stage 
for the accused to decide whether he would 


call a handwriting expert on his behalf | 


or not. Such an expert would only be 
called by the defence when it became 
clear that the.expert for the Crown formed 
an opinion adverse tothe interest of the 
accused. So at the date of the proceeding 
before the Magistrate noname of any expert 
for the accused was included in the 
list of defence witnesses. Subsequently, 
however, the Orown expert was examined on 
commission. It then became clear that this 
expert was prepared to say that the 
signature was a forgery. The proceedings 
with regard tothe examination of the expert 
on commission were the subject-matter of 
an application in revision to the High 
Court, which was successful, and eventually 
April 26, 1983, was fixed for the hearing 
of trial. The accused knew of the 
date of the hearing only upon April 7 and 
on April 8, he applied to the Assistant 
Sessions Judge for an expert whom he 
named,-tobecalled on his behalf at the 
expense of Government. The Assistant 
Sessions Judge merely said that the 
accused had no right at this stage to have 
the . witness summoned, and dismissed the 
application. Thelearned Sessions Judge 
in revision, confirmed the order of the 
Assistant Sessions Judge and added that 
as one expert witness was already being 
called ¿for the Crown, another expert wit- 
ness for the defence was wholly unnecessary 
This, in my mind, is an extraordinary view 
to take. In every case where experts are 
called : there must of necessity ‘bean expert 
for the defence as well as for the Crown. 
It is generally possible, in most cases, 
toget anexpert to deny the opinion of 
another. expert, and this is of course 
specially so as regards handwriting 
experts. There is never the slightest 
difficulty in getting a handwriting expert 
to cgntradict what another handwriting 
expert says. To have, therefore, on the 
record. a handwriting expert's opinion 
for the benefit of the Crown without giving 
thedefence an opportunity of calling 


v, EMPEROR 147 16 


another handwriting expert to give the 
opposite view would be most un-, 
fair. 

The Courts below, however, were perfectly . 
right in coming to the conclusion that 
under the Criminal Procedure Code there 
isno section which gives an accused 
person an absolute right to have a witness 
summoned bythe Crown, except s. 211, 
which applies to the list of witnesses hand- 
ed in the Magistrate's Court. Section 293 
however, reads as follows:— 4 

“The accused shallbe allowed to examine any 
witness not previously named, if such witness is 
in attendance but he shall not, except as provided 
in es, 211 and 231, be entitled of right to have any 
witness summoned other than the witnesses named 


in the list delivered tothe Magistrate by whom he 
was committed for trial.” 


While, therefore, it is clear that the appli- 
cant in thiscase had no absolute right to 
have a witness summoned, it is also clear that 
under s,291, and indeed under the in- 
herent jurisdiction of the Court, the learn- 
ed Judge could ;have exercised a discre- 
tion in summoning a material witness for 
the defence. Where, as in this case there 
was a perfect excuse for not naming the 
witness who was required to be summoned 
in the list before the Magistrate, the 
learned Judge ought, in my opinion, to 
have exercised his discretion in favour 
of the applicant. When I say this I do not 
say that the learned Judge was wrong in 
that part of the order which refuses to 
summon a witness at Government's expense. 
The learned Judge, when he exercises a 
discretion and does not enforce a right of 
the defendant, would be entitled to make 
terms, and while,in myopinion, the pro- 
per order would be that the ordinary ex- 
penses of summoning a witness should 
be paid by Government, the extraordinary 
expenses of an expert witness's fee might 
wi be left to the defendant him- 
self, 

I therefore, set aside the order of the 
lower Court and direct that the expert 
witness named by the defendant should 
be summoned by the Court. The ordin- 
ary expenses to bring the witness to the 
Court should be paid by Government. The 
question of the expert witness’s feeis a 
matter for the defence to settle: for them- 
selves. 


N. Application accepted. 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 609 of 1933 
November 28, 1933 

: NIAMATULLAG, J. - 
RAJ NARAIN VARMA —APPLICANT 
VETSUS 
Tae MUNICIPAL BOARD, FARRUKH- 

-  ABAD—Oprrosrte PARTY 

U. P. Municipalities Act (II of 1916), s. 155— 
“Introducing or attempting to introduce within octroi 
limits”, meaning of —Existence of intervening space 
between two parts of a Municipal area~Goods taken 
from one part to another—Octroi duty, if payable— 
Articles of foreign production exhibited by vendors 
within Municipal area—Presumption—Evidence Act 
(I of 1872), s. 11h. - 

The words ‘introducing or attempting to introduce 
within the octroi limits', occurring ins. 155 of the U 
P. Municipalities Act, obviously imply the introduction 
of dutiable articles from a place outside the Munici- 
pal limits into the Municipal limits. Where there is 
an intervening space between two parts of a munici- 
pal area and goods are taken from one such part to 
thejother, it cannot be said that such goods are being 
introduced within the octroi limits. 

The whole object of a provision like the one con- 
tained in s. 155 is to impose octroi duty: on goods 
imported from outside Municipal limits. It could 
never have been contemplated that articles purchased 
within the Municipal limits may become dutiable 
within those limits. ” 

‘Section 114, Evidence Act, enables a Gourt 
to presume the existence of any fact which it thinks 
likely to have happened, regard being had to the 
common course-of natural events, human conduct and 
public and private business in relation to the facts 
of the particular case. If articles, which are of 
foriegn production, are found exhibited by vendors 
within Municipal limits it is permissible to presume 
that they had paid octroi duty,on such goods when 
the same were originally imported. | 

Or. R. -made by the Sessions Judge, 
Farrukhabad, dated July 8, 1933. 

Mr. S. N. Verma, for the Applicant. 

The. Assistant Government Advocate, for 
the Crown. 


Judgment.—This is a reference by the 
learned Sessions Judge of Farrukhabad in 
a case in which the applicant, Babu Raj 
Narain Varma, was convicted of an offence 
under s. 155 of the U. P. Municipalities Act 
and fined asum of eight annas. The charge 
against him was that he had introduced 
certain articles within the octroi limits of 
the Municipality of Farrukhabad-cum- 
Fatehgarh without paying octroi duty on 
them. The difficulty arose from the fact 
that between the town of Farrukhabad and 
Fatehgarh there is an intervening space, 
which isnot part of the Municipal area. 
This is what I gather from the record 
before me, though it is not certain. 


The applicant purchased certain goods 


in thė:. town .of Farrukhabad and was - 


into 


Fatehgarh. The 
the 


Importing them 
barrier outside 


octroi muharrir at 
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Fatehgarh demanded octroi duty, which 
the applicant refused to pay onthe ground 
that he was merely taking dutiable articles 
from one part ofthe Municipality to another. 
His refusal led to his prosecution with the 
result already stated. The Magistrate, 
who tried the case summarily, regarded the 


„applicant's contention, viz, that the taking 


of dutiable articles from one part of the 
Municipality to another cannot be an offence 
under.s. 155 of the Municipalities Act, as 
“carrying some sense,” but he felt cons- 


trained by the lawas he found it to be to 


convict the applicant. 
The learned Sessions Judge could not 
ascertain from the record as to whether the 


„applicant's allegation that the articles had 


been purchased by him in Farrukhabad 
and were being taken to Fatehgarh was 
admitted to be true. His view apparently 
was that if this allegation be accepted as 
true, the applicant should be considered 
Accordingly 
he recommends that this Court may set 
aside the conviction and direct an enquiry 
as to whether “the goods which were im- 
ported into Fatehgarh Municipality were 
brought in from the area of Farrukhabad 
Municipality.” After the learned Sessions 


. Judge wrote out his order of reference, the 


trying Magistrate furnished an explanation 
in which he made it perfectly clear that it 
was admitted on both sides that the appli- 
cant had purchased the articles in question 
at Farrukhabad and was importing them 
into Fatehgarh when octroi duty was 
demanded. A notice was issued to the 
Municipal Board. of Farrukhabad-cum- 
Fatehgarh by this Court, but no appear- 
ance has been made on its behalf. 


In my opinion it is sufficiently clear that 
the facts alleged by the applicant were not 
disputed before the trying Magistrate, and 
I would dispose of this reference on the 
assumption that the applicant had pur- 
chased at Farrukhabad certain articles, on 
which octroi duty was payable according 
to the schedule, and imported them into 
Fatehgarh. The only question is whether 
in doing so he committed an offence under 
s. 155 of the Municipalities Act. That 
section runs as follows :— 

“A person introducing or attempting to introduce 
within octroi limits, or abetting the introduction 
within octroi limite,of any goods or animals liable 
to the payment of octroi, for which the octroi due on 
introduction has neither been paid nor tendered, shall - 
be punished with a fine, which may extend either to | 
ten times the value of such octroi or to Rs. §0, whivh-’ 
ever is greater, and which shall not be less than 
twice the value of such octroi,” 
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A certain bye-law, framed by the Muni- 
cipality, provides that : | 

“No toll shall be charged on goods when entering 
Fatehgarh, if it has been paid at Farrukhabad, and 
vice versa.” 


I have mentioned that between Farrukh- 
abad and Fatehgarh there is an intervening 
space, which is probably not part of the 
Municipal area. Evenif itis part of the 
Municipal area, it is so situated that arti- 
cles entering Fatehgarh may well be taken 
‘to have been brought not from Farrukhabad 
_but from other places outside the Municipal 
limits. Unless the octroi officials are. satis- 
fied that the article is being imported from 
‘aplace within the Municipal limits, diffi- 
‘culty is likely to arise in any case, because 
on the one hand it may be asserted that the 
zuods are being moved from one part of the 
‘Municipality to another, and on the other 
hand, the octroi officials may maintain that 


‘the same might well have been brought 


from outside. In the case before me, 


however, it is permissible to sart with the 


assumption that the articles in question 


_were being taken from Farrukhabad to 


Fatehgarh. 


The words “introducing or attempting to 
introduce within the octroi limits,” occur- 
ing ins. 155 of the Municipalities Act, 
obviously imply the introduction of dutiable 


| articles from a place outside the Municipal 


- limits into the Municipal limits. 


: ; 1 Where 
there isan intervening space between two 


. parts of a Municipal area and goods are 


‘taken from one such part to another, it ` 


‘cannot be said that such goods are being 


- introduced within the octroi limits. 


It may 


- be contended that, inso far as goods have 


to passin transit through the intervening 
space, which is not part of the Municipal 
area, and as it is after passage through that 
space that the goods have to re-enter the 


. limits of the “Municipality, they should be 


| considered to have been introduced within 


octroi limits, as contemplated by s. 155 of 
the Municipalities Act. Ido not think the 
section can bear such an interpretation. 
The whole object of a provision like the 
one contained ins. 155 is to impose octroi 
duty on goods imported from outside Muni- 
cipal limits. It could never have been 
contemplated that articles purchased within 
the Municipal limits may become dutiable 


_ within those limits. 


Ts-appears to have been contended on 
behalf of the applicant before the learned 


’ Sessions Judge that the articles which he 


had purchased at Farrukhabad must have 
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been paid for when they had been originally 
imported from outside the Municipal limits. 
I think this contention has force. Section 
114, Indian Evidence Act, enables a Court 
to presume the existence of any fact-which 
it thinks likely to have happened 
regard being had to the common course of 
natural events, human conduct and public 
and private business in relation to the facts 
of the particular case. If articles, which 
are of foreign production, are found exhibi- 
ted. by vendors in Farrukhabad, it is per- 
missible to presume that they had paid 
octroi duty on such goods when the same 
were originally imported. In this view, the 
applicant cannot be deémed to have com- 
mitted any offence, if it be accepted that 
the articles in question in this case were 


- purchased by him at Farrukhabad, assum- 


ing octroi duty is payable on them on 
importation. 

For the reasons stated above, I set aside 
the order of the Magistrate convicting Babu 
Raj Narain of an offence under s. 155 of 
the Municipalities Act, and direct that the 
fine, if paid, be refunded. 

N. Application accepted. 





LAHORE HIGH COURT 
Criminal Revision Petition No. 164 
of 1932 : 
February 24, 1933 
ADDISON, J. 
ABDUL KARIM—Accosepd — PETITIONER 


versus 
EMPEROR—Opecosite Party 

Cantonments Act (II of 1924), s. 286 (2)—Convie- 
tion under—Institution of prosecution—Compliance 
with 8. 286 (2)—Necessity of. 

A person can be legally convicted under s. 236, 
Cantonments Act, only when the prosecution is 
instituted strictly in accordance with the provisions 
of s. 236, sub-s, (2). 


Or. R. P. form an order of the Additional 
Sessions Judge, Ferozepore, dated Decem- 
ber 5, 1932. , 

Report.—This revision petition has 
arisen out of a complaint brought by the 
Executive Officer, Ferozepore Cantonment, 
through the Oantonment Superintendent, 
Mohammad Ibrahim, under s. 236, Can- 
tonments Act, 1924, against the petitioner 
for loitering in the Oantonment for the 
purpose of prostitution. The prosecu- 
tion” alleged that on Fébruary 6, 1932, 
between the hours of 11 and 12 of the 
day, the petitioner approached Fus: Eachus 
and Fus: Roden in the garden of the 
Officers’ ‘mess of ‘their -Regiment, which 
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is situate on the Mall and within the limits 
of the Cantonment, and requested them 
-for a match .box. He then asked them 
twhether they would like to be supplied 
‘with some women for sexual intercourse, 
‘an offer which they declined. It was also 
alleged that he had made a similar proposal 
to Fus: Clarkson on the same day. The 
case was tried by the Additional District 
‘Magistrate. Though the petitioner pleaded 
not guilty the learned District Magistrate 
‘held that the offence against him had been 
established beyond doubt and therefore 
convicted him unders. 236,.Cantonments 
Act, The petitioner has urged two 
grounds in support of his petition: (1) that 
the Executive Officer or his Superintendent 
had no locus standi to lodge the complaint 
¿and hence there was no proper complaint 
-before the Court; and (2) that even if the 
facts alleged by the prosecution be assum- 
.ed to be correct they do not constitute an 
offence under s. 236, Cantonments Act. After 
‘hearing the learned Counsel for the peti- 
tioner and the Prosecution Deputy Super- 
intendent of Police who appeared for the 
. District Magistrate Iam of opinion that 
both the above contentions urged on be- 
half of the petitioner are correct. I there- 
fore beg to submit the record of the case 
to the High Court with the recommenda- 
tion that the .conviction of the petitioner 
“be quashed. 

Sub-section (2), s. 236, lays down that 
mo prosecution for an offence under the 
section shall be instituted except on the 
complaint of the person importuned or of 
~a Military Officer in whose presence the 
offence was committed or of a member of the 
Military or Air Force Police being employed 
in the Cantonment, and authorised in this 
-behalf by the officer commanding the sta- 
tion in whose presence the offence was 
committed, or of a Police Officer not 
-below the rank of a Sub-Inspector 
whois employed in the Cantonment fand 
. authorised on his behalf. by the Officer 
. Commanding the station. The complaint 
in this case was made by Muhammad 
“Ibrahim, the Cantonment Superintendent, 
who is said to have done so on behalf of 
the Executive Officer. Criminal law does 
not recognize any’ delegation of authority 
except when it is specially provided for 
_by the statute. Consequently the complaint 
Should be taken as lodged by Muhammad 
Ibrahim in his own right. But even if 
it be taken.as a complaint by the Executive 
Officer, it is still bad in law,. There is 
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no doubt that he is not the person impor- 
tuned, nor does the prosecution allege that ` 
the offence, even if one was committed, 
was done so in his presence-or that he had 
been authorised in this behalf by the 
officer commanding the station. For these 
reasons the complaint was not made by 
a person competent to do so and is bad 
in law. The offence that the petitioner is 
‘said to have committed and for which he 
is convicted is that he loitered for the 
purpose of prostitution. Now the word 
“prostitute” is confined to women and can 
by no stretch of imagination be applied 
to men. Tor this reason only a woman can 
be said to be loitering for purposes of 
prostitution, and not.a man. Consequent- 
ly even if it be considered that the peti- 
tioner did approach the three persons with 
the proposals that he is said to have made 
to them, his action does not amount to 
loitering for the purposes of prostitution, 
and his conviction as it is camnol be upheld, 
>. Order.—For the reasons given by the 
Additional Sessions Judge as to the pro- 
secation being illegally instituted, I accept 
this petition, and set aside the conviction 
of Abdul Karim. The fine, if paid, will be 
refunded. 
N. Conviction set aside. 


ALLAHABAD HIGH COURT 
Execution First Oivil Appeal No. 390. 
of 1932 < 
November 29, 1933 

f YOUNG AND Racappat SINGH, JJ, 

Lala LAIQ RAM—OBJECTOR— APPELLANT 
: VETSUS 

Rai Bahadur SAHU HAR PRASAD anp 
OTHERS—DEORRE HOLDERS AND- JUDGMENT- 

DEBTORS—RESPON DENTS 

Exesution—U. P. Government Notification No, 

761, A-98 dated March 26, 1932—Applicability— 
Decree-holder asking forsale of agricultural land— 
Decree, if to be transferred to Collector—Interpreta- 
tron of Statutes—Retrospective  effect—Hnactmenta 
dealing with procedure. ` NK 
' The words “in cases in which Oivil Court hasorder- 
ed ..... 0 in the U, P. Government Notification 
No. 576-1-A-93 of March 26, 1932, apply to all cases 
where a Court executing a decree orders agricultural 
‘land to be sold. All thatthe Court to which an ap- 
‘plicationg for execution of a decree has been made has 
“to gee is whether it is a case in which a decree-holder 
asks for the sale ofthe agricultural property, and 
if that isthe case, the decree has to be transferred 
to the Collector for 6xecution as soon as the curt 
‘orders that the property should be sold. Where the 
property sought to be sold is agricultural the decree 
should bə transferred to the Collector. ` [p.1203, col, 





. . 

The principle that no statute can be construed to 
‘have retrospective effect unless its language makes 
it clear that the intention was that it-should -have 
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retrospective effect cannot be applied to enactments 
dealing with procedure which are always retrospec- 
tive to this extent that provisions will apply to 
proceedings already commenced at the time of their 
. enactment, the reason being that no one can have 
vested rightin forms of procedure. [p. 1203, col. 2.] 
Ex. F. A. from a decision of the Subordi- 
Te Judge, Pilibhit, dated August 20, 
Messrs. B. Malik and Saila Nath Mukerji, 
for the Appellant. ; 
Mr. G. S. Pathak, for the Respondents. 
Judgmėnt.—This isa judgment-debtor’s 
appeal against an order passed by the 
learned Subordinate Judge, rejecting his 
prayer that a decree which is being execut- 
ed against him should be transferred for 
‘execution to the Collector. 

- The respondents decree-holders obtained 
a mortgage decree against the judgment- 
debtors on August 15, 1931, which was made 
final on March 12, 1932. On June 17, 1932, 
the decree-holders applied for execution 
and asked for the sale of the mortgaged 
properties. The judgment-debtor made an 
application, asking that as the sale of 
agricultural land was asked, the decree 
should be transferred to the Collector for 
execution. This contention was not accept- 
ed by the learned Subordinate Judge who 
held that as the land sought to be sold was 
not under the cultivationof the judgment- 
debtor it was not, therefore, agricultural 
land and so the decree could not be sent 
to the Collector for execution. The present 
appeal has been preferred by the judgment- 
debtor against the order disallowing his 
objection, 

We have heard the learned Counsel on both 
sides and are of opinion that the objections 
of the judgment-debtors must prevail. It is 
true that at the time when the learned Sub- 
ordinate Judge gave his decision the latest 
notification on the point had not been issued 
and he, therefore, held that the land was 
not agricultural and, therefore, the decree 
could not be sent to the Collector. But now 
a notification has been issued which is 
published in the U. P. Government Gazette 
of June 3, 1933, No. 968/I A-93 according 
to which any interest in land or fractional 
share will also come within the definition of 
agricultural land. Soit must be held that 
the property sought to be sold is agricultural 
land. The learned Oounselfor the respond- 
ents has contended that the notification 
No. 576/I A-93, published in the U. P. 
Governmertt Gazette of March 26, 1932, 
would.not cover this case.. This notification 
runs as follows: 


“In supersession of notification No, 1887+1-238 - 
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dated October 7, 1911, and in exercise of the powers 
conferred by s. 68 of the Code of Civil Procedure, 
1908, the Governor in Council is pleased to declare 
that with effect from April 1, 1932, the execution of 
decrees in cases in which a Civil Court has ordered 
any agricultural land situated in the United Provinces 
of Agra and Oudh or any interest in such land to 
be sold, shall be transferred to the Collector,” | 

This has to be read with another notifi- 
cation dated August 14, 1926, which runs 
as follows :— , 

“In supersession of notification No, 671, dated 
August 30, 1880, and in exercise of the powers con- 
ferred by ss 68 and 70 of the Oode of Oivil Proced- 
ure, 1908, the Lieutenant Governor with the previous 
sanction of the Governor-General in Council is pleased 
to declare that, with effect from January 1, 1912, the 
execution of decrees in cases in which a Oivil Court | 
has ordered any ancestral land situated in the United 
Provinces of Agra and Oudh or any interest in such 
land to be sold, shall be transferred to the Oollector.” 

The important words in these notifications 
are, “ the execution of decrees in cases in 
which a Oivil Court has ordered.” The 
learned Counsel for tho respondents has 
contended that in this case it was a morte 
gage decree which directed the sale and 
that they got under that decree a right of 


which they cannot be divested-by a sub- 


sequent notification, The right which they 
got under the decree was for sale of the 
mortgaged property and nothing more, No 
one disputes that right. The decree- 
holders have a right to ask that the 
property mentioned in the mortgage decree 
be sold. The question for consideration, 
however, is as to the mannerin which that 
sale should take place. In our opinion the 
words “the execution of decrees in cases 
in which a Civil Court has ordered any 
ancestral land to be sold etc.,” will cover 
the cases in which the sale is asked in 
pursuance of decrees passed, not only after 
the notification, but also the mortgage 
decrees in which the sale had been directed, 
The notification issued by the Government 
whenever execution of any 
decree is sought in which a Civil Court has 
ordered any Jand to be sold, then the only 


"method in which the decree can be execut- 


ed is that it should be transferred for execu- 
tion to the Collector, regardless of the fact 


‘as to whether the order for sale was passed 


before the date ofthe notification or after- 
wards. The learned Counsel for the respond- 
ents relied on aruling of this Court reported 
in Hafiz-un-Nissa v. Mahadeo Prasad (1). 
The ruling has been read tous and in our 
opinion it is not applicable to the case 
before us as will be seen from the following . 
remarks made by one ofthe learned Judges -` 
which are to be found at p.120:*- > > >z € 
(1) 44116; A W N 1881, 146, 
*Page of ¢ A—[Ed] 
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“The Notification would, therefore, be propérly 
applied to all cases of execution of decrees by such 
Courts wherein the order for sale comes into existence 
on or after October 1, 1880. But when orders 
for sale had been passed prior to that date, it seems 
to me that rules and procedure which are to be applied 
pari passu with and in immediate sequence to such 
orders for sale, but which had not come into exist- 
ence, or rather were not operative, till a date subse- 
quent tothe dateofthe order for sale, could not 
rightly be applied retrospectively to such order.” 


The fallacy underlying the arguments of 
the learned Counsel for the respondent is 
that he assumes that in the case before us the 
“ order for sale” was made before the date 
of the notification. Now, if the order for 
sule had been made before the date of the 
notification, then certainly the notification 
could not have affected that orderlof sale ac- 
cording to the view taken in Ha/fiz-un-Nissa 
v. Mahadeo Prasad (1). Now what is the date 
on which the Court ordered the property to 
be sold? In our opinion, it is the date on 
which the Court executing the decree direct- 
éd that the property should be sold. The 
contention raised by the learned Counsel for 
the respondent is that the date on which 
the sale was ordered is the date on which a 
preliminary decree in the mortgage suit was 
passed. We are unable to accept this con- 
tention. Onthis point the ruling reported 
in Hafiz-un-Nissa v. Mahadeo Prasad (1), 
is against his contention. The following 
observations of Stuart, O. J. at pp. 117 and 
118* make this clear : 

“ As I understand the notification No. 671 of 1860 
and dated August 13, 1880, the date of the decree 
itself need not be considered ; it is the date of the 
order for sale which is materialfor determining the 
question whether the notification does or does not 
apply to the particular case; and if such order for 


sale has been made before October 1, 1880, thea the 
notification does not apply..........s066 ” 


In that case also like the case belore us, 
there was a mortgage decree which had 
been passed before the date of the 
notification. Butthe application for execu- 
tion was made later on and before 
the date on which the executing 
Court ordered that the property be sold 
the notification had been issued. The Full 
Bench held that the daie material was the 
one not on which the decree for sale was 
passed in the suit but the date on which the 
executing Court ordered the property to 
be sold. The learned Counsel for the re- 
spondent is perfectly right in contending 
that no statute can be construed to have 
retrospective effect unless its language 
makes it clear that the intention was’ that 
it should have retrospective effect. But this 
principle cannot be applied to enactments 
dealing with procedure which. are always 
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retrospective to this extent that provisions 
will apply to proceedings already commenc- 
el atthe time of their enactment, the reason 
being that no one can have vested right in 
forms of procedure. The subject is dis- 
cussed in Chitale’s Civil Procedure Code, 
Vol, I, pp. 4and 5. We are satisfied that 
the words “in cases in which Civil Court 
has ordered ......" in the Notification 
No. 576-1 A-93 of March 26, 1932, apply to 
all cases where a Court executing a decree 
orders agricultural land to be sold. All 
that the Court to which an application for 
execution of a decree has been made has 
to see is whether itis a case in which a 
decree-holder asks for the sale of the agricul- 
tural property, and if that is the case, the 
decree has to be transferred to the Collector 
for execution as soon as the Court orders 
that the property should be sold. Asin the 
case before us the property sought to be 
sold is agricultural the decree should have 
been transferred to the Collector. 

For the reasons given above, we allow 
this appeal, set aside the order passed by 
the Court below and direct that the decree 
be transferred by the Court below to the 
Collector for execution. The parties will 
bear their own costs in both the Courts. 

N. Appeal allowed. 





CALCUTTA HIGH COURT 
Oriminal Appeal No. 62 of 1933 
June 2, 1933 

GUASA AND BARTLEY, Jd. 

MANAR ALI AND OTHERS —APPELLANTS 
VETEUS 
EMPEROR—Obpvosits Parry 
Criminal Procedure Code (Act V of 1898), ss. 164, 288, 
297—Statement made before Magistrate resiled from 
in Sessions Court—-Statement recorded under s, 164— 
Admissibility of--Corroboration —Evidence Act (I of 
1872), s. 145—Absence of evidence susceptible of 
corroboration recorded under s. 288—-Whole state- 
ment, if can be put tothe jury—Jury trial—Direc- 
tion to jury—Judge, if bound to repeat every 
argument of defence to jury—Criminal trial—Rule 
that facts should be incompatible with accused's inno- 
cence for inference of guilt--Whether applies to case 

not dependent on circumstantial evidence alone, 

A statement by a witness recorded by a Magis- 
trate under s. 164, Criminal Procedure ode, is 
admissible in evidence to corroborate the statement 
made by that witness before the committing Magis-. 
‘trate from which statement the witness regiled in 
the Sessions Oourt, inasmuch as the credibility of the 
statement in the Oommitting, Magistrate’s Court 
which must be considered as substantive evidence 
before the Court of Session, mustbe tested in exact- 
ly the same way as one made inthe Sessions Court. 
Villiah Kone y. Emperor (1), relied on [p.4205, col 1.) 

The statements under s. 164, Oriminal Procedure 
Ocde, cannot be put to the jury in their entirety, 
under s. 145, Evidence Act, or - under any other 

provision of law if there is no evidence susceptible 
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of corroboration recorded under a 2°8, Criminal 
Procedure Code. [p. 1205, col. 2; p. 1208, col. 1] 
Where the defence is substantially put to the 
jury, a mere omission to refer to this or that cir- 
cumstance or suggestion, is not non-direction, which 
amounts to misdirection. Itis not the function of the 
Judge torepeat to the jury every argument or sugges 
tion urgedon behalf of the defence. |p 1206, col. 2.] 
The provision contained ins 145, Evidence Act, 
relates to cross-examination as to previous statements 
jn writing, but does not militate in any way against 
such previous statements being used by way of cor- 
roboration of statements put in under s 288, Oriminal 
Procedure Oode, which are substantive evidence in the 
case before the Court of Session. [p. 1205, col 2] 
The principle that in cases dependent on circum- 
stantial evidence, in order to justify any in- 
ference of guilt, the incriminating facts must be 
incompatible with the innocence of the accused and 
incapable of explanation upon any other reasonable 
hypothesis than that of his guilt does not strictly 
apply to cases not dependent on circumstantial 
evidence alone. Emperor v.Imam Ali (2), disting- 
uished. |p. 1206, col 1! i 
'. Messrs. S. C. Talukdar and Hamidul 
Huq Chaudhury, for the Appellants. 
Mr.Satyendra Kishore Ghose,for the Crown. 
Judgment.—The case for the prosecu- 
tion against the accused appellants in 
‘this Court, divulged a diabolical crime of 
murder the occurrence having been traced 
after the dead body of one Abdul Raha- 
man was accidently discovered, after 
some time had elapsed from the date 
when the man. was killed on July 26, 1931. 
An information to the Police what is 
generally known as “a missing informa- 
tion,” was lodged by one Makbul, nephew 
and son-in-law of the murdered man on 
July 27. The deceased Abdul Rahaman 
‘was last found going to the house of Abdul 
Gafur alias Gauhar Ali, one of the appel- 
lants before us, and his dead body was 
found in a decomposed condition lying 
‘buried under earth on August 2, when 
dogs were found scratching the place, 
and a foul smell was coming through 
.a hole made by the dogs. 


The learned Additional Sessions Judge 
of Bakarganj, against whose order of 
conviction and sentences passed on the 
appellants, the appeal to this Court is 
directed, accepted the verdict of eight of 
the jurors before whom the trial of the 
‘accused was held, and passed the sentence 
of transportation for life against each 
of the four accused persons put upon 
their trial, under s. 302 (read with s. 120-B), 
and s. 302 (read with s. 109), Indian Fenal 
Code. The case for the prosecution rested 
on evidence under two heads, referred 
to as dfrect and circumstantial, by the 
learned Additional Sessions Judge. The 
direct -evidence consis:ed of the evidence 
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of two witnesses Sabar Bhanu (wife of the 
accused Gauhar Ali), and Jalekha (the 
wife ofa deceased brother of Gauhar Ali). 
Asthe main question raised in this appeal 
relates to this that the Sessions Judge 
ought to haveexcluded the statements of 
Sabar Bhanu and Jalekha recorded under 
s. 164, Criminal Procedure Code, as inad- 
missible under the law, and that the Judge 
ought to have directed the jury that the 
procedure followed on behalfof the pró- 
secution in putting in these statements 
recorded under s. 164 was unjustifiable 
andillegal, it is desirable to deal with 
the same first. It appears that statements 
made by these two girls, Sabar Bhanu 
and Jalekha, were recorded by a Magistrate 
under s. 164, Criminal Procedure Code, 
on August 5, 1931. They were subsequent- 
ly examined as witnesses on the side of 
the prosecution before the committing 
Magistrate on September 25 and Septem- 
30,1931. The two girls were examined as 
witnesses for the prosecution at the trial 
before the Court of Session, after the 
accused had been committed to that Court 
for trial. It appears that the statement of 
Sabar Bhanu recorded under s 164, Ori- 
minal Procedure Code were putin at the 
trial before the Sessions Court at the 
instance of the Public’ Prosecutor, undér 
s. 145, Evidence Act, and her depositions 
before the committing Magistrate wé e 
also put in at the instance of the Puble 
Prosecutor under s. 288, Criminal Procedure 
Gode. So far asihe statement of Jalekha 
under s. 164 and her depositions ‘before 
the committing Magistrate were concerned 
they were put in at the trial before the 
Sessions Court at the instance of the 
Pleader for the defence. The Additional 
Sessions Judge referred to the statements 
made by Sabar Bhanu and Jalekha on the 
three different occasions mentioned above,in 
his charge to the jury, and statedas follows: 

“All these statements, three in the case of each of 
the witnesses are before you. The statements before 
the committing Magistrate are evidence as much 
as their statements in Oourt. But you should bear 
in mind that the statements unders 184 can -be 
used only for the purpose of corroborating or 
contradicting their statements in Court. Sabar 
hanu, inthis Oourt, denies all knowledge about 
the occurrence. There are certain unimportant 
variations in the details, but the account of the 
occurrence as given in these three statements is 
sibstartially the same...Which of the statements 
should you believe ..All that I can-do is to place 


before you all that has been urged for and against 
the different ‘statements. Sabar Bhanu states before 


you that she made her previous statements because 


she was tutored to make them....Her previous 
statements implicated her brother Manar Ali, and 
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Went very near implicating ber husband Gauhar Ali.” 

With reference to the Judge's charge to 
the jury as contained in his statements 
quoted above, it must be said that the 
learned Judge was right in telling the 
jury that the deposition of the witnesses 
Sabar Bhanu and Jalekha before the 
committing Magistrate put in under s. 298, 
Criminal Procedure Code was sabs‘antive 
evidence in the case: they were as much 
evidence inthe case as their depositions 
before the Court of Session. In regard to 
the statement under s, 151, Criminal Pro- 
cedure Code the correct view to take is,in 
our judgment, undoubtedly the view taken 
by the Madras High Court in the case of 
Villiah Kone v. Emperor (1), that a state- 
ment by a witness recorded by a Magis- 
trate under s. 164, Criminal Procedure 
Code was admissible in evidence to corro- 
borate the statement made by that 
witness before the committing Magistrate 
from which statement the witness resiled 
inthe Sessions Court. In support of the 


above proposition the learned Judges of- 


the Madras High Court gave reasons in 


their judgments with which we express: 


our agreement. The credibility of the 
statement in the committing Magistrate's 
Court which must be considered as sub- 
stantive evidence before the Court of 
Session, must be tested in exactly ‘he same 
way asone made in the Sessions Court, 
and it was of utmost importance to know 
how it compared with the statements 
made soon after the event before a com- 
petent authority. The object and effect 
of s. 238, Criminal Procedure Code, was to 
place the deposition in the committal 
énquiry, on exactly the same footing 
as the deposition in the Sessions Court. 


Ifthat be a proposition sound in law 
as we hold to be the case, the credibility 
of the statement in the committing Magis- 
trate’s Court must be considered and 
tested in exactly the same way as one 
made in the Sessions Court. This is the 
position with reference to the statements 
referred to by the Judge in his charge 
to the jury onthe question of their 
admissibility and value as evidence. It 
has to be considered, in the next place, 
whether the statement under under s. 164, 
Criminal Procedure Code could be put in 
under s. 145, Evidence Act, as it was done 
by the Public Prosecutor without declaring 
the witness Sabar Bhanu a hostile 
` (1) 72 Ind. Cas 529; A ITR1923 Mad. 20; 24 Or, L 
J 4.7; 45 M766; 16 L W 239; 43 M L J 222; (1922) 
M W N 506; 31 Mb £475, 
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witness, under s. 154 of the Act. In the case 
before us the ‚witness was not declared 
hostile by the Public Prosecutor, and there 
was no intention declared to cross- 
examine the witness with the permission 
of the Court. 


What appears to have happened was that. 
the statement of the witness under s. 164,° 
Oriminal Procedure Code, was put in for the 
purpose of corroborating the deposition of. 
the witness before the committing Magis- 
trate, treated as substantive evidence; there 
was no barin law to such a procedure being 
adopted, and there was no illegality in- 
volved in the same. The witness Sabar 
Bhanu was examined before the Court of 
Session, with all her previous statements: 
putin, and placed on record béfore that 
Court. The defence had the fullest opport-. 
unity of putting all questions to the witness: 
in support of its case. There is no question 
of prejudice involved, and none was or is: 
suggested on behalf of the accused. The 
provision contained in s. 145, Evidence Act, 
relates to cross-examination as to previous 
statements in writing, but does not militate 
in any way against such previous statements 
being used by way of corroboration of state-. 
ments put in unders. 288, Criminal Proce-. 
dure Code, whicb are substantive evidence 
in the case before the Court of Session. In 
our judgment it could not be said in the case 
before us that the statement under s. 164, 
Criminal Procedure Code, was inadmissible. 
in evidence inasmuch as they werenot put- 
in strictly under s. 145, Evidence Act and- 
we are decidedly of opinion that the conten- 
tionsurged in this behalf by the learned 
Advocate fcr the appellants, cannot be 
sustained, Theproecedure followed in the 
matter of using the statement under s. 164, 
Criminal Procedure Code, was not illegal. 
As indicated already, even on the assump- 
tion that there was any irregularity involved 
in the procedure, the statements having: 
been putin under s. 145, Kvidence Act, the 
appellants before us were not prejudiced in’ 
their trial in any way, by reason of the 
irregularity in the Public Prosecutor not. 
having deciared the witness hostile, and not 
having put any question to her which might’ 
have been put in cross-examination with. 
the permission of the Oourt. We desire 
however to make the position clear that the 
statements under s. 164, Criminal Procedure 
Code could not be put tothe jury in their 
entirety, under 8.145, Evidence Act, or 
under any other provision of law had there 
not been evidence susceptible of -corrobora. 


1906 
tion recorded under s. 288, Criminal Proce- 
dure Code. 

The point next raised befdre us was the 
one relating to the direction of the Judge 
to the jury sofar as circumstantial evidence 
in the case was concerned. It was urged 
that the proper warning had not been given 
to the jury in this behalf: that it was not 
sufficient for the Judge to say that you must 
see whether the circumstances taken 
together lead reasonably to no other conclu- 
sion than the guilt of the accused; it was 
incumbent upon the Judge to tell the ijury 
exactly in line with the decision of this 
Court in the case of Emperor v. Imam Ali 
(2) that itis a fundamental principle and 
one of universal application in cases depen- 
dent on circumstantial evidence, that in 
order to justify any inference of guilt, the 
incriminating facts must be incompatible 
with the innocence of the accused and 
incapable of explanation upon any other 

reasonable hypothesis than that ofhis guilt, 
if the circumstances are found to be as con- 
sistent with the innocence or with the guilt 
of the accused, noinference of guilt should 
bedrawn. Itisonly necessary to state in 
this connection that although the words used 
in the decision to which reference has been 


made above, had not been used by the. 


learned Judge, the direction and the warn- 
ing given by him are in consonance with 
that decision. Weare unable therefore to 
hold that there was any misdirection in the 
matter of the circumstantial evidence in the 
case which was placed before the jury in 
detail. Furthermore, the decision in the 
case before us was not dependent on 
circumstantial evidence alone and the pro- 
position laid down in the decision of this 
Court in Emperor v. Imam Ali (2), referred 
to above, cannot be held tobe strictly appli- 
cable. . There was the evidence of the crime 
directly given by witnesses before the Court 
and there was also the circumstantial evi- 
dence to which reference was made by the 
Judge in his charge to the jury; the jury 
were asked to give their verdict on evidence 
classed under two heads, direct and circums- 
tantial. 

In regard to the evidence of Jalekha 
whose previous statements were put in by 
the Pleader for the defence, the complaint 
made before us on behalf of the appellants 
was, that her story incriminating the accused 
had gradually developed. This is a position 
on which estress was laid by the Pleader 
for the defence in the Court below, and was 
clearly indicated by the Judge in his charge 
_ 2) 8 O W N 278, 
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to the jury. The- jury were asked to come 
to their own conclusion, regard being had to 
the previous statements made by the wit- 
ness and her deposition before the Court 
of Session. No question of any illegality 
or irregularity in the matter of reception of 
Jalekha’s previous statements mor any 
question of misdirection or non-direction in 
the matter of,placing the witness's evidence . 
before the jury could be seriously pressed 
for our consideration. 

A point was made before us as to non- 
examination of material witnesses in the 
case. It has not however been established 
to our satisfaction that there was any 
witness who could be described as a material 
witness in the case, was not examined on 
the side of the prosecution, excepting the 
investigating Police Officer. So far as the 
non examination of that officer was concern- 
ed there was in our opinion sufficient material 
before the Court to enable the Judge to say 
that the officer could not be examined in the 
case as was stated in the charge to the jury. 
Some other matters of detail were referred 
to during the course ofthe argument of the 
appeal before us by the learned Advocate 
for the appellants, but we are notin a posi- 
tion to hold that there was any material 
misdirection, or non-direction amounting to 
misdirection, which could vitiate the trial, 
or which could or had in any way pre- 
judiced the appellants. The learned 
Judge's chargeto the jury appears to us to 
be fair and complete and nothing was left 
out which could go infavour of the appel- 
lants. The case for the defence was fully 
laid before the jury, for their considera- 
tion, without any expression of opinion on 
the part of the Judge which could possibly 
be interpreted to go against the accused. 
The defence was subtantially put to the 
jury; a mere omission to refer to this or 
that circumstance or suggestion is not non- 
direction, which amounts to misdirection. 
It is not the function of the Judge to 
repeat to the jury every argument or sug- 
gestion urged on behalf of the defence. In 
the above view of the case before us, regard 
being had to the conclusion we have 
arrived at, after giving our very best con- 
sideration to all the questions arising for 
determination in this appeal, the convic- 
tion of the appellants, and the sentences 
passed on them must be upheld. The 
appeal of all the appellants, Manar Ali, 
Makarali alias Mobarakali, Abdul Kadar 
and Abdul Gaffur alias Gauharali is accord- 
ingly dismissed. 

N, Appeal dismissed, 
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_ . PATNA HiGH COURT 
Criminal Revision Application No. 212 
of 1933 
June 23, 1933 
Row anbD, J. 
BABUCHAND TELI—Prritionzr 


versus 
JMPEROR-—OPPOSITE PARTY 

Bihar and Orissa Excise Act (II of 1918), ss. 4?, 
48— Prosecution under s. 47 (a)--Burden of proof— 
Presumption under s. 48—When can be drawn, 

Where a person is prosecuted under 5,47 (a), 
Bihar and Orissa Excise Act, it'is forthe prosecu- 
tion to prove beyond reasonable ,doubt or,at any 
rate up to a high degree of probability that the 
articles had been kept, wherethey were found, by 
the accused or with his knowledge. Although s. 48 
indicates that in prosecutions under s. 47 itmay be 
presumed that the accused has committed an offence 
in respect of any excisable article etc., for the 

ossession of which he fails to account satisfactori- 
y, yet before the presumption can arise possession 
itself must be proved. ‘Ihe section does not say 
and does not mean that possession is to be presumed. 
Amral Sonar v, Emperor (i), referred to, [p. 
col, . 

Or. R. A. against a decision of the 
Additional Sessions Judge, Patna, dated 
March 29, 1933, affirming that of the 
Deputy, Magistrate, Bihar, dated December 
16, 1932.. 

Mr. K.N. Lal, for the Petitioner. 

“Mr. S. Jaffar ‘Imam, Assistant Govern- 
ment Advocate, for the Crown. : 

Judgment. —The petitioner has been 
convicted under s. 47 (a) of the Bihar and 
Orissa Excise Act and sentenced to three 
months’ rigorous imprisonment and a fine of 
Rs. 50. His appeal to the Sessions Judge 
has been dismissed and he has moved this 
Court in revision, The offence alleged was 
possession of one bottle of illicitly distilled 
liquor; one labni (earthen pot having a 
hole at its bottom) and one basket smelling 
of liquor, They were found not in the 
residential house of the accused which is 
a two-storyed building, butin his khand 
or out-house which is at a little distance 
from the residential house. It comprises of 
three rooms, so-called, but. none of them 
is provided with door planks and the com- 
pound wall of the khand is only breast 
high. l 

The defence consisted not in denying the 
fact that the articles were recovered from 
the place alleged, but in denying that they 
were there with the knowledge of the 
accused and suggesting that they might 
have been put. there by his enemies 
Bajrangi Kahar and Sitwa Kahar. 

The Magistrate was not satisfied ap- 
‘parently that the basket and labni were 
implements for distillation of liquor and 
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therefore did not convict him in respect 
of these, but recorded a conviction in res- 
pect of the possession of one bottle of 
illicitly distilled liquor. He rejected the 
defence on the ground that there was no 
evidence to show that the exhibits . were 
introduced by Bajrangi and Sitwa. Of 
this, however, it was, in the nature of things, 
impossible that the accused should be able 
to adduce direct evidence if they were 
introduced, as he says, without his know- 
ledge. . All- that it was possible for an 
innocent accused to prove was that the 
articles could have been introduced with- 
out his knowledge and that there was a 
motive for their introduction. The accused 
gave defence evidence and proved hand- 
notes executed in his favour by Bajrangi 
Kahar and by the father of Sitwa and that 
there had been an altercation between 
accused and Bajrangiand Sitwa over these 
debts. Of this part of the defence the 
Magistrate has not expressed disbelief. 
One of the witnesses tried to go further 
and téld an unconvincing story about the 
production of the exhibits before the Sub- 
Inspector which the Magistrate rejected, 
no doubt rightly; but he observed : 

“the onus lies heavily on the accused to prove 
that he was not in possession of the liquor etc.” 

‘In short his view seems to have been 
that in the circumstances although it was 
proved that there was motive and although 
it was proved that there might have been 
opportunity for planting, the onus still 
remained on the accused to prove the 
actual planting. Some expressions in the 
judgment suggest that he might have 
accepted the defence had the room in 
question been found unoccupied, and that 
he considered the fact that some articles 
of the accused were found in the room 
confirms the prosecution case. This fact 
in my opinion is not sufficient to negative 
the defence contention that. the articles 
might have been placed there by au 
enemy. In Amrit Sonar v. Emperor (1), 
the conviction for dishonest possession of 
counterfeit coins and implements of 
counterfeiting was set aside where - the 
prosecution had failed to establish that 
the articles in question could not have 
been put at the place where they .were 
found by .some person’ other than the 
accused. The onus has been, I think, 
misplaced by the Magistrate. It was for 
the prosecution to prove beyond reason- 
able doubt or at any rate up to a high 

(1) 5L Ind. Oas, 263; 4 P L J 525; (1919), Pat. 220; 20 
Or, Ld 429, n 
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- degree of probability that 


the articles 
had been kept, where they were found, 
by the accused or with his knowledge. 
The Appellate Court wrongly observed that 
the recovery of the articles from, the 


accused's house being admitted, the onus 
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was upon--him to explain the possession _ 


thereof under s. 48 of the Excise Act: 
No doubt 5. 48 ~ indicates that in pro- 
secutions under 8,47 it may be presumed 
that the accused has committed an offence 
in respect of any excisable article ete., 
for the possession of which he fails to 
account satisfactorily ; but before the 
presumption can arise possession 
must be proved. The section does noi say 
and does notmean that possession is to be 
presumed and I think it would be wrong to 
presume accused's possession in the present 
case where both motive and opportunity for 
planting appear to exist. | 

The application is allowed. The con- 
viction and sentence are set aside and 
accused acquitted, The fine, if paid, will 
be refunded. 


N. Application allowed. 


5. 
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Se: Ep 


January 11, 1934 Pe 


Nanavorry, J. 
GIRDHAR GOPAL—Accusz>— 
APPLICANT 
VETSUS 
EMPEROR THROUGH MAULA BAKHSH 
= COMPLAINANT - Opposite Party 
Criminal Procedure Code (Act V of 1898),8 561-A 
-Penal Code(Act XLV of 1860), 8. 417 ~ Criminal 
proceedings for forgery—Pro-note allegedto be 
forged found genuine—Quashing of proceedings 
against accused—Jurisdiction of High Court to 
quash proceedings 
Where it appears that a criminal charge of for- 
gery cannot succeed for the reason that the pro-note 
originally suspected to be a forgery, has-been 
proved to be genuine, the accused in the criminal 
case should be discharged at once, It is open to 
the High Court in the exercise of.. the jurisdiction 
vested in it by s. :561-A, Criminal’ ‘Proeédure Code; 
to quash the criminal proceedings pending against 
the accused, where he has not been discharged by 
the trial Court. 
r. M. A. for quashing the proceeding 
in ihe Court of the City Magistrate Luck- 


now. 
Mr. G. G. Chatterji, for the. ‘Applicant. 
MrH. K. Ghose, The Assistant: Govern- 

ment Advocate, for the Crown. ~: 
Judgment. —This is an Apolidaion 

under s. 561-A of the Code of Oriminal 


Š 


itself ` 
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Procedure for quashing the criminal proceed- 
ings pending against the ‘applicant in the 
Court of the City Magistrate of Lucknow. 
The facts which hayé given rise to this ap- 
plication are briefly. as:follows: — 

Girdhar Gopal filed ‘a suit against one 
Maula Bakhsh in the Small Causes Couit 
at Lucknow. That suit was dismissed ‘for 
default on November 24, 1932. Girdhar 
Gopal applied for restoration of that suit on. 
December 3, 1932, but the learned Second . 
Additional Judge of the Small Causes: 
Court ordered the prosecution of the appli-’ 
cant under s. 471 of the Indian Penal. 
Code, holding that there was some fabrica-- 
tion in the pro-note in suit so far as the- 
date of the pro-note was concerned. The- 
case against the applicant was sent for- 
trial to the Court of the City Magistrate 
where it is still pending. Meanwhile,’ 
during the pendency of the criminal case,’ 
Girdhar Gopal’s application for restoration, 
of his suitin the Small Causes Court was 
allowed, and on the basis of the same pro-. 
note, which thelearned Second Additional 
Judge of the Small Causes Court had held 
to be fabricated, he obtained a. decree 
against Maula Bakhsh. The applicant has 
now come to this Court praying that the 
criminal proceedings pending against him 
in the Court of the City ‘Magistrate be 
quashed under -s. 561-A of the Code - of 
Criminal Procedure. 

It is clear from the narrative ‘of events 
set forth above that the criminal case 
pending against the applicant cannot 
succeed for the simplereason that the pro- 
note, which at first was suspected to be a 
forgery, has now- been: proved to be genuine 
and upon the basis of that pro-note a decree 
has been passed in favour of Girdhar 
Gopal: In the circumstances of this case 


‘the learned City Magistrate ought himself 


to have at once discharged the accused, but 
the applicant complains that in spite of his 
having moved the City Magistrate in this 
matter no action has been taken by that 
officer. .Now that the.matter has been 
brought to the notice of this Court, I think 
it proper in-the exercise of the jurisdiction 
vested in this Court under s. 561-A of the 
Code of Criminal Procedure to quash thé 
criminal proceedings pending against the 
applicant in the Court of the City Magis- 
trate of Lucknow and to discharge him of 
the offeuce of which he has been charg» 
ed. 


Ne .. Proceedings quashed.. 
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‘OUDH CHIEF COURT 
‘Full Bench 
Execution of Decree Appeal No, 32 of 1932 
December. 21, 1933 ; 
-SRIVASTAVA, NANAVUTryY. AND Surra, JJ. 
4RAM NARAIN AND OTHERS — 
ka APPELLANTS 


' Versus . 1 
Lala SURAJ NARAIN—RESPONDENT 4 

@xecution—Court passing decree lacking inherent 
jurisdiction to pass it—Decree, if mere nullity — 
Power of executing Court to go into the question of 
the validity of the decree—Jurisdiction—Consent, if 
can give jurisdiction— Waiver. 

Where a Munsif was incompetent to pass the 
final decree in a mortgage suit, firstly, because 
he did not possess the necessary pecuniary powers, 
and secondly, because he ,lacked inherent juris- 
diction inasmuch as .the so-called preliminary 
decree had been passed by the Subordinate Judge 
and the 
Munsif's Oourt, and further because the compromise 
decree was in fact a final decree which had com- 
pletely dečided the suit:” 

Held, that the decree was a mere nullity and the exe- 
cuting Court could refuse to execute it on the ground 
that it was made without jurisdiction and that it,was 
open to the executing Court to go into the question 
of the validity of the decree. Jndnendra Mohan 
Bhaduri v..Rabindra Nath Chakravarty (4) and 
Rabindra Nath v. Jnanendra Mohan (26), followed. 
[p. 1214, col. 1] 

[Case law discussed.] 

Consent cannot give jurisdiction and want of 
‘Jurisdiction, cannot be waived. Where the Court is 
not competent to entertain or try a suit, there is a 
want of inherent jurisdiction which cannot be cured 
by any waiver, [p „1218, col, 2.] ; 


Execution of Ddoree. Appeal against an 
order of the Additional Subordinate Jud ge, 
Hardoi, dated March 14, 1932. 


Order of Reference to a Full Bench. 


Raza and Allsop, JJ. —(August 22, 
1988.) —On October 6, 1928, the learned 
. Munsif of Bilgram in the District of Hardoi, 
passed a decree absolute for sale of certain 
property under O. XXXIV, r. 95 of Sch. Iof 
the Code of Civil Procedure in favour of 
Suraj Narain against Ram Narain, Ram 
Bhajan and Tula Ram. The decree-holder 
made an application for.execution in the 
Court of the Munsif. The judgment-debiors 
objected upon the ground that the decree 
had been passed without jurisdiction and 
was. a nullity. The learned Munsif on 
“November 7, 1931, dismissed the objection, 
The judgment-debtors instituted an appeal, 
which was dismissed on March 18, 1932, by 
the Additional Subordinate J udge of 
Hardoi. They have now come in second 
appeal to this Court. s: 


One Mariam Patinig “Bibi, otherwise 
- known as Mariam Bibi, © instituted a suit on 


147—153 & 154 


wy 
ar 


= Riv Napatnly- SURAJ NARAIN 1209 


case had never been transferred to the - 


the basis of a mortgage ih the’ Court-of the 
learned Subordinate: Judge of.Hardoi in. 
order to recover a sum of Re. 2 356, .The ° 
defendants in that suit were Ram N arain, 
Ram Bhajan and Tula Ram. After a time,the 
parties cameto terms, and put ivan , „appli 
‘cation thata. decree should be ‘passed upon 


_ tthe basis of a ‘compromise dated July 28, 


1924.. By that compromisé the defendants 
agieed to pay, the plaintiff. a sum of.’ 
Rs. 1,800'in six instalments, that is, in the ` 
months of Jeth in the years 1332 to: 1337 
Fasli., [t was further agreed that on 
failiire topay any instalment, interest was 
to run upon the amount due ‘and that, if 
two instalments were not paid at due date, 
the defendants were to be liable to pay 
the whole amount due with interest, and 
the money was to be recoverable by sale of 
the mortgaged property and by means‘of 
personal processes against the defendants. 
In accordance with ‘the terms of the come. 
promise, the- learned Subordinate Judge 
passed’ a decree on July 28, 1924. The 


„decree was drawn up on a "form headed 


“Preliminary decree for sale,” but the print- 
ed part of the form, which would have made 
the'decree' one, passed under O. XXXIV, 
r. 4, of Seh F of the-Gode of;Vivil Procedure 
“was scored otit” and the decree was, in fact, 
one which“ merely recited the terms which 
were.embodied in the compromise, that is 
to sayit Was not a preliminary decree but 
a final decree which disposed of the matters 
in dispute between the parties. It was a 
decree for the payment of a sum of Rs. 1,800 
“by instalments, and in certain contingen- 
cies, forthe sale of certain specified pro- 
perty with the- object of recovering the 
amount due. On August 10, 1928, Musam~ 
mat Mariam Fatima transferred her rights ` 
in the decree tothe respondent, Lala Suraj 
Narain and on September 13, 1928, Suraj 
Narain made an application in the Court 
of the Munsif_ of .Bilgram asking for the 
substitution of hisname in place of that of 


_Musammat Mariam Bibi and praying that 


a decree for sale should be passed. He 
treated the decree passed by the Subordi- 
nate Judge on J uly 28, 1924, as a prelimi- 
nary decree for sale. “This application 


_came on for hearing ‘on October 10, 1928. 


It appears that < ‘one. “of the judgment-debtors 


` was preseng: “in. “person but it is not clear 
_ which ohe.-; 
„asked. him: whether he had any objection 
_ to make andhegave no relevantreply, The 
- Münsif: conseqtiently recorded the evidence 


The learned 





“was, Munsif 


of one- Sheo Nath Prasad in proof of the 
fact that the rights of .Mariam_ Bibi under 


» 
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the decree had been transferred to Sheo 
Narain, and proceeded thereafter to grant 


* the application. The decree absolute for 


S 


-on both sides. 
often been laid down that a Court executing ` 


- Narain applied for execution: 
Tas we have. already said, an objection that 
the final decree, dated October 6, 1928,- 
“was passed “without jurisdiction and was a 


sale was. therefore drawn. up as already 
stated.” On August 11, 1931, Lala Suraj 
Thére was, 


nullity. Theléarned Munsif repelled this 


the validity ‘of the decree in’ proceedings 
for execution.’ In appeal the learned Addi- 
tional Subordinate Judge of Hardoi agreed 
with the learnéd Munsif. 


It is clear that the jurisdiction of the 
learned Munsif to pass the final decree can 
be questioned on three grounds, namely, (1) 
that the original suil having been instituted 


for the recovery of a sum of Rs, 2,356 and 
‘the learned Munsif, having powers to deal 


with suits of a valuation not exceeding 
Rs. 2,000 had in passing the final, decree 
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K tontention;upon -the ground that.it was- not . 
“open to -the judgment-debtors to question 


exercised jurisdiction in a matter which was’ 


not within his pecuniary powers; (2) that 
the suit having been instituied-in, ‘the Court 
of the Subordinate Judge who chad passed 
the preliminary decree Gtit Wasa prelimi- 
nary decree) and it not having “been trans- 
ferred to the Court of the Munsif, the latter 


‘consequently exercised jurisdiction in a 


matter of which he was not properly seized; 


‘and (3) that the so-called preliminary decree 
‘being in fact a final decree, the suit between 
‘the parties had come to an end, and there 


was no matter pending in which the learned 
Munsif could exercise jurisdiction at 


“all. 


On ihe assumption that the so-called 
final decree, dated October 6, 1928, was 
passed without jurisdiction, we have to 
consider how far the Court which is asked 
to execute it can go behind it and question 


-its validity. We have been referred toa 


number of decisions by learned Counsel 
On the one hand it has 


- a decree cannot go behind’ -the decree and 
- question its validity, and on the other hand 


it has sometimes been stated ‘that, no Court 


. will execute a decree whichis passed with- 
out jurisdiction and whith ig ‘consequently’ 
-anullity. The following - eases. were -relied 


on ein arguments before” ug, “ namely, 
. Subramanian Chetty ¥/ Muthia Chetty’ (1), 


Gora Chand Haldar a _ Prafulla”s wan , 


. (1) 17 Ind. Cas. 721; 35 M 639, x 


ry 


“89; 8 Ind, Jur. 214 (P 
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Roy (2), Kali Charan Singh v. Bibhuti Bhii« 


shan singh (3), Jnanendra Mohan Bhaduri 
v. Rabindra Nath Chakravarty (4), Zamin- 


-dar of Ettiyapuram v. Chidambaram Chetty 


(5), Madduri Venkata .Someswara Rao vV. 
Pulavarty Lakshmanaswami (6), The Lahore 
Bank Ltd. v. Ghulam Jilani (7), Ghulam 
Mohammad v. Fazal Nishan (8), Syed 
Ekram Hussain v.Umatul Rasul (9), Maha- 
raja of. Bharatpur v, Rani Kanno. Dei (10), 
Sri Rajah Papamma Rao Bahadur v. Sri 
Vira Pratapa Korkunda (11), Ram Kirpal 
Shukla v. Rup Kuari (12), Ram Suchit v, 
Kalka Prasad (13), Hari Saran Das v. 
Pyare Lal (14), Sri Ramv. Suraj Bali (15), 
Roop Narain. v. Hukam Chand (16), Parsho~ 
tam Das Nathu Ram v, Radha Kishan (17), 
Jungli Lalv. Laddu Ram Marwari (18), 
Hari Bakhsh v. Babu Lal (19), Kunj Mohan 


Chakrabaty Manindra Chandra: Roy (20), 


and Nathan v. Samson (21). 
As far as we are aware there has been 


(2) £9 Ind. Cas. 6f5;53 O 166; A IR 19:5 Cal 
907; 42 OLJ1,: 29 OWN 918. 

(3) 142 Ind. Oas (0; FOG 191; 35 OW N1120; A 
tance 1933 Cal. £5; Ind, Rul (1933) Càl. 210; 57 OLJ 


(4) 112 Ind. Cas. 324.10 O 670, 37 W27; 
093 MW N18; a IR1933 P ‘O61; ha kul 
(1933) P C 63; 35 Bom. L R 327; 37 OWN 401; 
(19: NU 343; 570 L J13; 64M Ld 841; 6017 


n A TIP 
- (5) 58 Ind, Cas, 871, 43M 67%; AIR 1920 Mad. 
10:9; (1920) M W N 460; WALI 78; 12L W 217; 


39 M L J £03(F B), 
(6) 115 Ind, Cas, 801; 52 M275; 299L W175; AIR 

1929 Mad. 213; 56MLI 175 (F B). 

Ng 78 Ind, Cas. 460: 5 Lah, 54; 4 I R 1924 Lah, 


8) 133 Ind, Cas, 276; 18 Lah. 25; Ind. Rul. (1931 
Lah. 756; #3 P L R 309. 


9) 129 Ind, Cas. 338; 9 Pat, 829; A I R 1931 Pat 
27; Ind. Rul, (1931) Pat. ‘90. 


(10) 23 Ind Cas. 181; 281 A 35; 3Bom. L R51; 7 
Sar, 792;5 OW N 137 (e 0). 


(m) 231A 32; 19 M 249,6 M L J53; 7 Sar. 10 


(PO 
(Hiu 1A 37; 64 £69; AWN .1FE6, 286; 4 Sar 
233; AIR 1926 


C). 

us 5) 93 Ind. Cas, 951;3 O WN 

(14) 134 Ind. Cas 602;8 OW N 927; AIR 1931 
Oudh 598; Ind Rul, 1931) Oudh 394, 

(15) 88 Ind. Cas. 507; A 1 R 1926 Oudh 27. 

(16) A IR 3928 Lah, 829; 10 Lah. L J 319. 

(17) 1£0 Ind. Cas, 279, A IR 1929 Lah, 449; 11 Lah, 
L J 3866; Ind. Rul. (192 0, Lah, 39, 


(18) 50 Ind. Oas, 529;4 PL J 240; (1919) Pat. 
(19) 83 Ind. Cas 418; 22 AT J 254; 34M u T70: 


: Oudh 239; 13 OL J i9t. 


-A 1 R1924 P O 126; 5 Lab, 92; 280 W N 953; 20 


L W 406; (1921) M WN 650; 26 Bom, LR 1108; 
47M LJ $38; 51 I A 163; 51 C 163; 1 Lah, Cas, 437; 
11 a ,O#ALR 1471; 1OWN 





21) 135 Jhd: Das 9 R480; A IR1931 R 
ai j) 13 Rul. (1932) Rang. 17 (FB). ~ ii 


- 


te 
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no definite ruling in this Court upon - the 
question whether a Court executing a decree 
can question in any way the validity of the 
decree or deciding in what cases, if any, the 
validity of a decree can be questioned by. 
an executing Court on the ground that the 
decree is a nullity. The matter.is of con- 
siderable importance, and we think, there- 
fore, that we should refer it to a Full 
Bench of the Court under the provisions of 
s. 14 (1) of the Oudh Courts Act. The.point - 
which we refer is, whether in the’ circum: 
stances recited in our order the executing 
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promise the defendants agreed to pay the 
plaintiff a sum of Rs. 1,800 in, six, instal- 
ments, the payments to be made i every year 
in tho month of Jeth beginning’ with the 
year 1332 Fasli and ending with 1337 Fasli. 
It. was. further agreed by that compromise 
that. oti failure to pay any instalmeht) in- 
terest was to run on the amount due and; 
that if two, instalments were hot ‘paid’ -by 
‘the duerdate, the defendants were liable to. 
“pay “the “whole amount with interest, and 
: the ambuné so due was. recöverable by sale 
“of the: ‘mortgaged property” and by megns 


Court can go into the ‘question of the vali--- “of personal processes. against the defend- 


dity of the decree “passed by the learned 
Munsif on October 6, 1928. ; 


Mr. Radha Krishna, for the Appellants. 
Mr. K. N. Tandon, for the Respondent.. 


: Opinion 

Nanavuity, ieee: 1933), —The- 
question which has been referred to the 
Fall Bench by a Bench of this Court has 

‘been phrased as follows:— 

“Whether ia the ci:cumstances recited in our 
order the executing Court can go into the question 
of the validity of the decree passed by the learned 
Munsif on October t, 1925." 


The circumstances out of which this refer- 


ence arises are as follows: 

On October 6, 1928, the Munsif of Bil- 
gram in the District of Hardoi passed a 
decree absolute for sale of certain property 
under O. XXXIV, r. 5 of the Code of Civil ` 
Procedure, in favour of one Suraj Narain 
against Ram Narain, Ram Bhajan and 
Tula Ram. The decree-holder applied for ` 
execution of his decree in the Court of the 
Munsif. The judgment-debtors objected on’ 
the ground that the decree had been 
passed without jurisdiction and was a nulli- 
ty. The Munsif of Bilgram in Hardoi ‘on 
November 7, 1931, dismissed the objections 
of the judgment-debtors and in appeal the 
learned Additional Subordinate Judge of 
Hardoi by, his. order dated March 18, “1932, 
confirmed the order of the Muzisif of Hardoi. 
. The judgment- debtors thereupon filed a 
second appeal in` this Court out of which 
this reference has.arisen. | 

The facts giving rise to the contentions , 
of the parties are as under:— 


One Mariam Fatima Bibi instituted a suit 


on the basis of a mortgage deed in the 
Court of the Subordinate Judge of Hardoi 
for recovery of a sum of Rs. 2,358. against i 
Ram Narain, Ram ome and Tula | Ram. ` 


Bee dated fly s 328, Tep By that com 


' the terti of the compromise. 


“ants, “In*“aécordance with: the terms of the 
compromise the Subordinate: Judge passed 
a decree on July 28, 1924... The decree was 
drawn upon a form headed “Preliminary 
decree for sale” but the printed part of 
the form, which would have made the oe 
to be one passed under O. XXXIV, r. 

of the “Code of Civil Procedure, was a 
out, and. the decree was in fact one which 


j merely recited the terms which were em- 


bodied in the compromise. It was in fact 
not a preliminary decree but a final decree 
which disposed of the matters in dispute 
“between the parties in accordance with 
It was a 
decree for _ payment of Rs. 1,800 by instal- 
-ments and in certain circumstances, for 
the sale “of certain specified property with 
the object of recovery ‘of the amount due. 
On August 10, 1928, Musammat Mariam 
Fatima Bibi transferred her rights in the 
decree to. one Lala Suraj Narain, and on 
September 13, 1928, Lala Suraj, Narain 
made an application in the Court of the 
Munsif of Bilgram asking for the substi-. 
tution of ‘his name in place of that of Mu- 
sammat . Mariam Fatima Bibi and praying 
that a decree for sale should be passéd, - 
He treated ‘the decree passed by the Sub- 
ordinate Judge dated July 28, 1924, as ax: 
preliminary decree for sale. This applica. 
tion of “Lala Suraj Narain ‘came up for 
hearing on October 6, 1928. Afver record- 
ing-the evidence of one Sheo Nath Prasad 
in proof of the fact’ that the rights of 
Musammat Mariam Fatima Bibi under the 
decree had-been: transferred to Suraj Narain 
the Munsif granted the SpE GAN, and a: 
decree absolute for sale of the mortgaged 
property 6 Wi drawn up on October 6, 1928, 


ane was a nity, 


> 


~~ 
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‘disallowed this contentioti of the judgment- 
debtors on the ground that it was not open 
tothem to question the validity of the dec- 
ree in proceedings for the execution of the 
decree. In appeal-the Additional Subordi- 
nate Judge of Hardoi accepted the view of 
the matter propounded by the Munsif and 

. dismissed the appeal. 

-It is clear from the narrative of facts set 

. forth above that the jurisdiction of the 

Munsif, ‘who passed the final decree, can 

be questioned on three grounds, namely, 

(1) that the original suit having been insti- 

tuted in the Court of the Subordinate Judge 

of Hardoi- for, the recovery of a sum of 

Rs. 2,356 the Munsif who only had powers 

to deal with suits of valuation not exceed- 

ing Rs. 2,000 had, in passing the final dec- 
ree, exercised jurisdiction in a matter which 
was not within his pecuniary powers;second- 
ly, that the suit having been originally 
instituted in the Court of the Subordinate 
Judge, who had passed a decree on the 
basis of the compromise filed before him 
by the parties, and the decree not having 
been transferred to the Court of the Munsit 
of Bilgram, the latter exercised jurisdiction 
in a matter of which he was not legally 
seized; and thirdly that the so-called preli- 
minary decree passed by the Subordinate 

Judge of Hardoi on July 28, 1924, not 

being really a preliminary decree but in 

fact a final decree, the suit between the 
parties had really come to an end, and 


there was no matter pending in which the . 


learned Munsif of Bilgram could have 
exercised jurisdiction at all. 

The learned Judges of the Bench before 
whom this second appeal of the judgment- 
debtors first came up for hearing have 
made this reference to the Full Bench on 
‘the assumption that the so-called final dec- 
ree passed by the Munsif on October 6, 
1928, was passed without jurisdiction, and 
the question for determination for me is 
whether the executing Court can in these 
circumstances go behind this decree and 
question its validity. 

The learned Counsel for the appellants 
judgment-debtors has strenuously argued 
before us that an objéction based on the’ 
allegation, that the Court passing the dec- 
ree had absolutely no jurisdiction in the 
matter in which it so passed the decree, 
could always be taken before any Court at 
any time, and he further pointed out that 
this absolute want of jurisdiction in the 
Munsif cf Bilgram when he passed the so-: 
called final decree has not been disputed 
by the learned Counsel for the decree- 
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holder respondent. He contended that it is 
a fundamental rule that a judgment of a 
Court without jurisdiction is a nullity. 

In Rajlakshni Dasee v. Katyayani Dasee 
(22), it was held by Mr. Justice Mockerjee 
and Mr. Justice Carnduff of the Calcutta 
High Court that if a Court had no jurisdic- 
tion over the eubject-matter of the litigation, 
its judgments and orders, however precisely 
certain and technically correct, were mere 
nullities, and not only voidable but were _ 
void ab initio and had no effect either as 
estoppel or otherwise, and could not only 
be set aside at any time by the Cvurt in 
which they weretendered, but be declared 
void by every Court in which they might 
be presented. o ; 

The law on this subject is to be found in 
Halsbury's Laws of England, Vol. 1X, 
Art. 11, p. 18, and is stated as fullows:— 

“Where by reason of any limitation imposed upon 
the authority of a Court, a Court is without jurisdic- 
tion to entertain any particular action or matter, 
neither the acquiescence nor the express consent of. 
the parties can confer jurisdiction upon the Court 
nor can consent give a Court jurisdiction if a condition 
which goes to the root of the .jurisdiction has not 
been performed or fulfilled. Where a limited Court 
takes upon itself to exercise a jurisdiction it does 
not possess, its decision amounts to nothing, 4 

he general rule is therefore very clear 
and that is that consent cannot give juris- 
diction and want of jurisdiction cannot be 
waived, : 

The learned Counsel for the appellants 


“oe 


‘There are numerous. authorities which establish 


(22) 12 Ind. Oas, 464; 38 0639. 
(23) 1Ind, Oas. 913; 36 9 193; 50L J 611. 
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that, when in acause which the Judge is competent 
to try, the partics without objection join issue and. 
go totrialupon the merits, the defendant cannot 
subsequently dispute his jurisdiction upon the 
ground that thera were irregularities in the initial 
procedure, which if objected to at the time would 
have led to the dismissal of the suit.” 

To the same effect are the observations of 
their Lordships of the Privy Council in the 
case of Minakshi Nai u Vv.” Subramanya 
Sastri (24) where their Lordships affirmed 
the view taken in Ledgard v. Bull (25) and 
pointed out that a waiver of a right to 
complain for want of jurisdiction is inap- 
plicable only if there is an inherent incom- 
petency in the Court to deal with the ques- 
tion brought before it, and that no consent 
can. confer upon a Court that jurisdiction, 
which it never possessed. This distinction 
between an absolute want of jurisdiction 
and an irregular assumption of jurisdiction 
has, sometimes been overlooked. 

At p. 208* of the same report the 
learned Judge delivers himself as follows: — 

“To put the matter from another point of view, it 
is only when a Judge or Court has no jurisdiction 
over the subject-matter of the proceeding or action 
in which an order is made or a judgment rendered, 
that such order or judgment is wholly void, and that 
the maxim applies that congent cannot give juris- 
diction; in all other cases, this objection to the exercise 
of the jurisdiction may be waived, and is waived 
when not taken atthetime the exercise of the juris- 
diction is first claimed: -Hofert v. Frost; Black 
on judgments s 217,” os 

In Ledgard v. Bull (25) Lord Waston in 
delivering the judgment of the Board said:— 

“The District Judge was perfectly competent to 
entertain and try the suit, if it were competently 
brought and their Lordships do not doubt that, in 
such acase,a defendant may be barred by his own 
conduct, from objecting to irregularities in the 
institution of the suit. Wken the Judge has no 
inherent jurisdiction over the subject-matter of a 
suit, the parties cannot, by their mutual consent, 
convert it into a proper judicial process, elthough 


they may constitute the Judge their arbiterand be - 


bound by his decision on the merits when they are 
submitted tohim. But there are numerous authori- 
ties which establish that when, in a cause which the 
Judge is competent to try, the parties without 
objection join issue, and go to trial upon the 
merits,the defendant cannot subsequently dispute 
his jurisdiction upon the grounds that there were 
irregularities in the initial procedure, which if, object- 
ed to at the time, would have led to the dismissal of 
the suit” : : 

The principle laid down in Ledgard v. 
Bull (25) was reiterated by their Lordships 
of the Privy Council in Minakshi Naidu v. 
Subramanya Sastri (24). This was a cass 
in which the High Court of Madras enter- 
tained an appeal for adjudication for which 


(24) 11 M26; 14I A 160; 5 Sar. 54; 11 Ind, Jur. 
449 (P 0). : 

(25)9 A 191; 13 I A134; 4 Sar. 741; A W N.1886 
322 P O). hearer 
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no appeal was provided by any enactment. 
Their Lordships of the Privy Council he'd 
that the decrée of the High Court was a 
nullity. In the course of their judgment 
their Lordships said: f 

“In the present case there was an inherent incém- 

petenoy in the High Court to deal with the question 
rought before it, aud no consent could have conferred 

upon the High Court that jurisdiction which it never 

possessed ” ? 

These two cases clearly illustrate the 
broad distinction between the want of 
jurisdiction or inherent incompetency in a 
Court and the irregular exercise or the 
illegal assumption of jurisdiction. The 
irregular exercise or assumption of juris- 
diction may be waived, as was done in the 
case of Ledgard v. Bull (24), but when, as in 
the present case, the Court is not competent 
to entertain or try the suit, there is a want 
of inherent, jurisdiction, which cannot be 
cured by any waiver. 

It is true that a Court executing a decree 
cannot go behind the decree. It must take _ 
the decree as it stands. It has no power to 
entertain any objection as to the validity 
of the decree or as to the legality of the 
character of the decree, but this is only . 
truein a case when a Court passing the 
decree had got jurisdiction to pass it, 
but where the Court passing the decree 
was inherently incompetent to pass the 
decree and had absolutely no jurisdic- 
tion to’ pass it, ifs decree is a nul- 
lity and no question as to the validity 
of the decree arises in such a case. To 
such a decree 8.47 of the Code of Civil 
Procedure has no application, for such a 
decree is nota decree at all. 

In Gora Chand Haldarv. Prafulla Kumar 
Roy (2), it was held by a Full Bench of 
the Caleutta High Court that where a 
decree presented for execution was made 
by a Court which apparently had not 
jurisdiction, whether pecuniary or territorial 
or in respect of the judgment-debtor's 
person, to make the decree, the executing 
Court was entitled to refuse to execute 
it onthe ground that it was made with- 
out jurisdiction and that within these 
narrow limits, the executing Court was 
authorised to question the validity of a 
decree. Mr. Justice Walmsley in deliver- 
ing the judgment of the Court in that case 


made the following pertinent observations: 

“The learned Judges who made the reference 
are satisfied that the decree under consideration 
was made bya Court that had no jurisdictfon to 


' make it, and that in consequence it is void anda 


nullity. ‘It isnot open to us,therefore, to consider 
any of the questions involved in that finding. 


` We haveto start by accepting the proposition that 
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the Court “that: made the decree had no jurisdiction 
to make it, and by that expression is meant that 
the Court had notsuch territorial jurisdiction -as 
would authorize itto make the decree, and not 
that having jurisdiction it exercised it erroneously.. 
‘This distinction is of great importance, for, with | 
all respect, I venture to think that the apparent 
conflict in reported cases is largely due to failure to 
keep this distinction clearly in view. It would be 
tedious to examine the numerous decisions in detail, 
and it would not lead to any useful result. | think 
it may be said that ‘the correct view, and the 
view for which there isa strong. current of, author- 
ity, is that where the decree presented for execution 
was made by a Court which apparently had no’ 
jurisdiction whether ‘pecuniary or territorial or in 
respect of the judgment-debtor's person, to make the 
decree, the executing Court is entitled to refuse to 
execute it on the ground that it was made without 
jurisdiction, Within these narrow limits I think ` 
that the executing Oourt.is authorised to question 
the validity of a decree.” ||: 
his Full Bench - decision of the Calcutta 
High Court in Gora Chand Haldar. v. Pra-.. 
fulla Kumar Roy (2) was followed by a 
Bench of the Calcutta High Court in Rabin- 
dra Nath vy. Jnanendra Mohan (26). The 
judgment: of the Calcutta High, Court in- 
this case went up in appeal before their 
Lordships: of the Privy. Council and the 
judgment of the: Judicial Oommitiee is, 
foùnd reported .in Jnanendra Mohan Bha- . 
duri v. Rabindra Nath Chakravarty (4). Sir. 
Dinshah Mulla in delivering the judgment 
ofthe Board. stated as follows :— f 
“Their Lordships agree with the view- taken by” 
the Courts in India that the decres'of February 14, 
1919, was passed without - jurisdiction and was 
therefore, incapable of execution as such.” * > 
It is thus clear that their Lordships of 
the Privy Council approved of the reason- 
ing of the learned Judges of the Calcutta 
High Court, who decided the case of 
Rabindra Nath v. Jnanendra Mohan (26). 
Mr. Justice Mukherji and Mr. Justice Guha 
in delivering their judgment in this case 
made the following observations :— . j 
“Inthe Full Bench decision of this Court in the 
case of Gora Chand Haldarv, Prafulla Kumar Roy 
(2), it was pointed out that the correct view to take of 
the aforesaid question was to hold that where a decree 
presented for execution was made by a Court, 
which apparently. had. no jurisdiction, whether 
pecuniary or territorial or in respect of the. judg- 
ment debtdar’s person, to make- the decree, the 
executing Court is entitled. to refuse'to execute it- 
on the ground that it was made without jurisdiction 
and that only within these . narrow limits the, 
executing Court is authorised to- question ‘the 
validity of the decree.” In laying down the limits 
ad aforesaid the “learned Judges were empbasizing 
the distinction between the absolute lack. .of what 
may be said. to be the . inherent, jurisdiction of a 
Court and their irregular or illegal exercise of that 
jurisdittion. This distinction has been clearly point- 
ed out in several decisions of this Court.”. i 


` (26) 136 Ind. Oas, 466; 58 O 1018; “AI R 1932 Cal. 
9; 5 O WN 537; Ind, kul, (1932) Oal. 194, - 
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The proposition of law set forth in the ` 
Passage quoted above has received the . 
full approval of. their Lordships of the . 
Privy Council .and. is therefore, in my . 
opinion, clearly binding upon this Court. 
The learned Counsel for the decree-holder - 
respondent has argued that there is no 
clear exposition of the law on this point 
in the judgment of their Lordships of the, 
Privy Councilin Jnanendra Mohan Bhaduri : 
v. Rabindra Nath Chakrabarti (4) and there | 
is no discussion at allin that judgment on 
this point. I cannot for a moment accept this | 
contention. , The observaticns of their Lord- | 
ships of the Privy Council that they agreed ` 
with the view taken by the Courts in India, 
that the decree was passed without jurisdic- - 
tion and was, therefore, incapable of execu- . 


‘ tion as such, when read with the full discus- ' 


sion of the subject ‘in the judgment of the. 
Calcutta High Court reported in Rabindra ` 
Nath v. Jnanendra Mohan (26), leave no. 
room for doubt as to what was the view of - 
the matter, which found acceptance with 

their Lordships of the Privy Council. : 


In my opinion this pronouncement by ` 


iheir Lordships of the Privy Council on the, : 


point referred to the Full Bench in this case 
is final and conclusive, and I need not, | 
therefore, discuss at any length ihe contrary . 
view taken inthe Full Bench decisions of , 
the Rangoon and Madras High Courts relied 
upon by the learned Counsel for the decree- 
holder respondent. Even in the judgment 
of the learned Chief Justice of the Rangoon ` 
High Court in Nathan v. Samson (21), so- 
strongly relied upon by the learned Counsel < 
for the decree-holder respondent, there ` 
occurs the following passage :— 


“ Again, the executing Court can only execute a 


“decree’, and if what purports to be a decree has 


been passed by Court not duly constituted in accord- 
ance with law suchan adjudication is not a decree at all 
in the eye of the law. Such a ‘ decree,’ in the strict 
sense of the term is nullity, ‘a mere nothing,’ that 
need not be set aside, and may be disregarded by any ~ 
Court to which it is presented.” k 


In the present case the learned Judges 
of this Court who have made this reference ` 
have acted on the assumption that the decree ` 
passed by the Munsif was absolutely. 
without jurisdiction and that he -was inher, 
ently incompetent to pass the decree. The 
decree. passed: by him, taerefore; is in the.: 
words, of the learned Chief Justice/of, the: 
Rangoon.High Court, Sir Arthur Page; ., |: 

“ A nullity, ‘a mere nothing’, that need not be get 


-aside and may be disregarded'by any Court to which 


itis presented.” . A EN 
` Iñ the Full Bench ruling of the Madras . 
High Court reported in Zemindar of Eitiya~’ 


1934 


Puram v. Chidambaram Chetty (5), the 
learned Chief Justice of the Madras High 
Court, Sir John Wallis, was merely con- 
sidering the provisions of s. 21 of the Code 
of Civil Procedure in relation to objections 
regarding the want of territorial jurisdic- 
tion. In that case the question whether 
there. was an absolute lack of jurisdiction 
in the trial Court was not considered, but 
the question was as to the irregular or 
illegal exercise of jurisdiction by the trial 


Court, . This decision of the Full Bench» of . 


the Madras High Court was delivered in 
March—April 1920, whereas the pronounce- 
ment of their Lordships of the Privy Council 
in Jnanendra Mohan Bahadur v. Rabindra 
Nath Chakravarty (4), was made in Decem- 
ber, 1932. 

My attention has been invited by the 
learned Counsel for the decree-holder re- 


spondent to a ruling of the Calcutta High: 


Court reported in Kalipada Sarkar v. 
Hari Mohan Dalal (27), in which their 
Lordships of the Calcutta High Court, 
Mookerjee ‘and Cuming, JJ., delivered 
themselvés as follows : — 


“ We are of opinion that the safest course to follow 


is to adhere rigidly to the established principle that 
every order and judgment, however erroneous, is, in 
the words of Lord Oottenham in Chuck v. Cremer 


(28), good until discharge! or ‘declared inoperative, - 
aod that the execution Court cannot enquire into the 


validity or propriety of the decree.” a 
My attention has also been invited by the 
learned Counsel for the decree-holder re- 


spondent to another decision of the Calcutta 


High Court reported in Kali Charan Singha 
v. Bibhuti Bhushan Singha (8), in which 
Mr. Justice Costello held that a Coart 
executing a°decree could not gò behind 
the decree and it must take ihe decree 
as it stood, and that such a Court had no 
power to entertain any objection as to the 
validity, legality or correctness of the decree 
and could not go into the question whether the 
decree was made by a Court without juris- 
diction, territorial, personal or otherwise. 
In this decision Mr. Justice Costello criticis- 
ed the ruling of the Full Bench of his own 
Court and quoted with approval the obser- 
vations of Mr. Justice Mookerjee and 
Mr. Justice Cuming in Kalipada Sarkar 
v. Hari Mohan Dalal (27), which I have 
quoted above, and observed that the pro- 
position of law laid down in that ruling was 
eminently a sound one and applicable to the 
case before him. 

In my opinion the learned Judge over- 

(27) 35 Ind. Cas 856; 44 O 6:7; 24 O LJ 375; 21 O 
W N 1104. < 

(28) (1846) 2Phil 113; 16 LJ Ch. 92: 1 Ooop 0-0 
338; 78 R R 45; 41 E R 884 ` . ERES 
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looked the qualification which the learned 


-Judges of the Calcutta High Court., in 


Kalipada Sarkar v. Hari Mohan Dalal (27), 
had added to the observation made by them 
which has been quoted above, and that 
qualification runs as follows :— 

“ This, no doubt, assumes that there is a valid 
decree in existence, that is, an adjudication by a 
Court of Justice, a decree or order which has not 
ceased to be operative and is capable of execution.” 


Where, however, asin this case, the Court 
that passed the decree had no inherent 
jurisdiction to pass it, the decree is a mere 
nullity and is void, inoperative and incap- 
able of execution. . i 

The view that I take of the decision of the 
Calcutta High Court reported in Kalipada’ 


Sarkar v. Hari Mohan Dalal (27), was also 


taken by a Full Bench of the Patna High 
Court reported in Jungli Lal v. Laddu Ram, 
Marwari (18), where it was. held that the 
proposition that an enquiry into the validity 
of the decree is outside the functions of an 
executing Court is subject to the proviso 
that there is a valid decree which it can: 
execute, and that a void decree ought to be 
disregarded without any formal proceedings . 
to set it aside. Discussing the decision of 
the Calcutta High Court reported in Kali- 
pada Sarkar v. Hari Mohan Lalal (27), the 
learned Chief Justice of the Patna High 
Court, Sir Dawson Miller, made the follow- 


ing observations :— 

© There are, no doubt, dicta in that judgment 
which, if taken as of general application and apart 
from the context, would be wide enough to include 
the present case,’ The following passage occurs at 
p. 652* of the report:—‘It is indisputable that the 


_Uourt executing a decree must take the decree as it 


stands, and has no power to go behind the decree 
or to entertain an objection to the legality or cor- 
rectness of the decree.’ There are other similar 
expressions to be found in the judgment to the 
effect that the validity of the decree cannot be ques- 
tioned by the executing Court. The proposition here 
laid down would appear to be wide enough to cover 
not only a decree which is voidable, but one which 
is void ab initio, and if this is intended to be the 
meaning of the passage quoted, | must respectfully 
decline to accede to that proposition. A passage at the 
end of the judgment, however, would seem to indicate 
that such was not theintention. After referring tothe 
principle laid down by Lord Cottenham in Chuck v. 
Cremer (281, that évery order and judgment. however 


erroneous, is good until discharged or declared in- 


operative, the judgment proceeds: ‘ This, no doubt, 
assumes that. there is a valid decree in existence 
that is, an adjudication by a Oourt of Justice, a 
decree or order which has not ceased to be operative 
and is capable of execution.’ Ifthe broad proposition 
that an enquiry into the validity of the decree is in 
all casea outside the functions of the executing 
Oourt must be taken subject to the proviso that there 
is a valid decree in existence, it would seem to follow 
that in the opinion of the learned Judges who deli- 
vered that judgment the limitations imposed on the 
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executing Court are removed if there is no valid 
decree which it can execute. J am unable to accept 
the view that it was their intention to lay down the 
broad proposition contended for that in no case can 
the validity of a decree be called in question by the 
executing Court when at the same time the proposi- 
tion is restricted to cases where there is a valid 
decree in existence.” 

“It should be unnecessary to point out the distinc- 
tion between that which is void and that which is 
merely voidable, but a failure to bear this obvious 
distinction in mind is apt to lead to confusion and to 
the use of language which does not accurately 
express the meaning intended. That which is void 
can be treated as non-existent and of no binding 
force or effect ; that which is merely voidable is valid 
and binding until it is declared to be invalid 
by u competent tribunal. In the latter case case 
the executing Court is not competent to 
make such a declaration; inthe former case neither 
the executing Court nor any other tribunal is 
bound to take notice of that which is a nullity 
although it may take the form of a decree.” 


These illuminating remarks of the learn- 
ed Chief Justice of the Patna High Court 
enunciate, if T may respectfully say so, the 
correct view of thelaw on the subject and 
explain the reason for the conflicting views 
held by various High Courts in India on 
this point. 

In the same report of this case Jungli Lal 
v. Ladhu Ram Marwari (18) at p. 251* 
Mr, Justice Coutts made the following 
observation: — 

“The question now remains whether the decree 
being a nullity,the executing Court can refuse to 
execute it. On the face of if it would appear that 
it not only can, but thatit must so refuse be- 


cause the decree is not, in fact, a decree at all, 
and there is nothing which can be executed.” 

Mr. Justice Manuk in the report of this 
case at p. 263“ observed as follows:-— 

“The language of the decisions may vary in 
classifying the two kinds of decrees as voidable 
and void,as withor without jurisdiction, and as a 
decree or that which only purports tobea decree: 
but the principle remainsever the same. In cases 
like the one before us, that which purports to 
be a decree was really passed only against a 
name on the record, the person behind that name 
having passed beyond the jurisdiction of all Courts. 
There remained on the record atthe time of the 
decree, so far as Raghu Lal’s property was concern- 
ed, no person who could be rendered amenable 
tothe mandateof the Oourtin what purported to 
be its decree.” 

The Full Bench of the Patna High Court 
therefore, held that a void decree ought to 
be disregarded without any formal proceed- 
ings to set if aside. 

In Mahabir Singh y. Narain Tewari (29) 
it was held by a Full Bench of the -Allah- 
abad High Court that a Court had power 
to refuse toexecute adecree when it was 


a nullity or had been passed without 
(29) 134 Ind. Cas. 236; (1931) A LJ718: AIR 


1931 All. 490; Ind Rul. (1931) All, 812; 54 A 2 
Pb) i ) A 25 
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jurisdiction, but that the objection of the 
judgment-debtor would not be an objection 
falling within the meaning of s.47 of the 
Code of Civil Procedure so as to bar a 
separate suit by him. It was also laid 
down in this ruling that the principle of 
estoppel could not be allowed to defeat 
the provisionsof a statutory enactment 
which affected the jurisdiction of a Court, 
asa party couldnot by its admission ora 
previous conduct confer jurisdiction on a 
Court, where none existed. At`p. 722% 
of this report the learned Chief Justice of 
the Allahabad High Court delivered him- 
self as follows:— 

“I am, therefore, clearly of opinion, that where 
the question is either that a decree was passed 
against a dead person or was not passed against 
himat alland, therefore, itis a nullity, pure and 
simple, the dispute does not relate to the execution 
of the decree but aims at its utter destruction. 
The dispute as to the execution of adecree con- 
templates the existence of a valid decree. Wherea 
decree is without jurisdiction or is otherwise 
utterly null and void, and can, therefore, be ignored 
by a person his protest is not merely as to ita 
execution but he impeaches the decree itself. 
Such a dispute, in my opinion, is not within the 
purview of s. 47 at all.” i h j 

Sir Dinshah Mulla in his Commentaries 
on the Code of Civil Procedure at 
p. 150 (9th Edition) has also expressed 
the same opinion: , 

“This section (8.47) has no application when the 


decree is a nullity for such a decree is not a 
decree at all.” 


The learned Counsel for the decree-holder 
respondent relied upena decision of ihe 


- Lahore High Court reported in Ghulam 


Mohammad v. Fazal Nishan (8). That’ 
decision is based upon the ruling cf the 
Calcutta High Court reported in Kalipada 
Sarkar v. Hari Mohan Dalal (27). It 
seems to me, however, ihat the learned . 
Judges who decided that case overlooked 


| the important qualification laid down by 


Mr. Justice Mookerjee that the decision as- 
sumed that there was a valid decree in 
existence, that is, an adjudication by a 
Court of Justice, adecree or order which 
had not ceased to be operative and was- 
capable of execution, but where the decree 
sought to beexecutedis admittedto be a 
nullity, it is clearly void, inoperative and 
incapable of execution. 

The correct significance of the decision 
in Kalipada Sarkar v. Hari Mohan Dalal 
(27) was discussed in a ruling of the Madras 
High Court reported in Arunachalam Chelty 
v. Abdul Subhan Sahib (80). At p. 233% 

(30) 93 Ind. Caa. 3:6; 50M LJ 232: (826M W N 
129: 23 L W 311; A I R 1926 Mad. 429, 
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ofthe report Mr, Justice Noir remarked 
as follows:— 

“The correct significance of the decision in 
Kalipada Sarkar v. Hari Mohan Dalal 127) is 
pointed out by the learned Judges by drawing 
attention to the concluding sentence of the judg- 
ment in that case, which runs as  follows:—‘This, 
no doubt, assumesthat there is a valid decree 
in ex'stence, that is, an adjudication bya Court 
of Justice, a decree or order, which has not ceas- 
ed to be operative and is capable of execution," 

For the reasons given above I would 
answer the question referred to the Full 
Bench in the affirmative and would hold 
that in the circumstances recited in the 
order of reference the executing Court 
can go intothe questionofthe validity of 
the decree passed by the learned Munsif on 
October 6, 1928; in other words, as to 
his inherent lack of jurisdiction to pass 
that decree, 


Srivastava, J.—(December 6, 1933).—I 
agree with the answer given by my learned 
brother Nanavutty, J. to the question re- 
ferred to the Full Bench and would briefly 
state my reasons for arriving at the con- 
clusion. 


It has not been disputed before us that 
“the Munsif of Bilgram was incompetent to 
pass the final decree, firstly, because he 
did not possess the necessary pecuniary 
powers, and secondly, because he lacked 
inherent jurisdiction inasmuch as the so- 
called preliminary decree had been passed 
by the Subordinate Judge of Hardoi and 
the case had never been transferred to the 
Munsif’s Court, and further because the 
compromise decree was in fact a final 
decree which had completely decided the 
suit. 

The question whether an execution Court 
can question the jurisdiction of the decretal 
Court to pass the decree, and if so in what 
cases, has given rise to wide divergence 
of judicial opinion in thecountry. However 
it seems to me that a case like the present, 
in which the Court passing the decree under 
execution lacked inherent jurisdiction to 
do so, is concluded by the very recent 
decision of their Lordships of the Judicial 
Committee in Jnanend:a Mohan Bhaduri 
v. Rabindra Nath Chakravarti (4). The 
judgment of the High Court of Caleutta 
which formed ihe subject of appeal before 
their Lordships is reported in Rabindra 
Nath v. Jnanendra Mohan (26). ln this 
case on an award being filed by the arbit- 
rator on the original side of the High Court, 
two petitions were filed by the parties before 
the Court containing certain terms of 


settlement amongst themselves in accord. - 
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ance with which parties wanted the award 
to be varied. The learned Judge thereupon 
made a decree in which it was declared 
that the “said award as modified by the 
terms of settlement ought to be carried 
into effect,” and he “ordered and decreed 
accordingly.” This decree the executing 
Court at Hoogly refused toexecute holding 
it to be a nullity. It was held by the 
Calcutta High Court that where an award 
is made underthe Indian Arbitration Act, 
the Court after satisfying ilself as to ils 
validity, will order it to be filed and 
execution can be taken on it as though it 
were a decree but the Court can neither 
pronounce a judgment on it nor make a 
decree. The learned Judges of the High 
Court in dealing with the question whether 
the executing Court could go behind the 
decree referred to the Full Bench decision 
in the case of Gora Chand Haldar v. Pra- 
fulla Kumar Ray (2) and several other deci- 
sions of their Court and remarked as fol- 
lows: — 

“The limits prescribed in Gora Chand’s case (2) 
would in the case of a Court of general jurisdiction,, 
exclude all but cases of absolute lack of inherent 
jurisdiction, There may however, be cases where 
the Court is not a Court of general jurisdiction 
or where being a Court of general juris- 
diction its jurisdiction is limited to spe- 
cial purposes only. In those cases also, it 
may be rightly said that the Court has no 
inherent jurisdiction over a particular cause, though 
it has jurisdiction, pecuniary, territorial, as well as 
over the parties, or that the jurisdiction of the Court 
is limited in a particular way. A decree passed in 
excess of the limits prescribed may also be regarded 
asvoid on the ground of lack of inherent jurisdic- 
tion” 

Ultimately it was decided that the exe- 
cuting Court was competent to treat the 
decree as a nullity and therefore the order 
of the executing Court refusing to execute 
the decree was upheld but the Court was 
directed to treat the application for execu- 
tion of the decree as an application for 
execution of the award and to deal with it | 
as such. Their Lordships of the Judicial 
Committee upheld the order of the High 


- Court and observed as follows:— 


“The Act does not contain any provision for making 


~a decree on an award such as is contained in Sch. 11. 


Art. 21 of the Code of Civil Procedure. Such a decree 
jf made is one without jurisdiction and therefore a 
nullity. : 

Their Lordships agree with the view taken by the 
Courts in India that the decree of February 14, 1919- 


' was passed without jurisdiction, and was; therefore 
: incapable of execution as such.” 


Thus reading together the judgments of 


“their Lordships of the Judicial Committee 


and of the High Court I have no doubt that 


. the question about the competency of the . 


execution Court.to.go behind the. .decree_. 
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was clearly present before their Lordships. 
Although I think that it is not possible 
from the observations of their Lordships 
quoted above to draw the inference that 
their Lordships completely endorsed the 
view taken by the Full Bench in Gora- 
chand's case (2), yet it seems certain that 
their Lordships recognized the power of 
the executing Court to question the decree 
passed by a Court with absolute lack of 
inherent jurisdiction, as in the case before 
their Lordships, and which was therefore a 
nullity. 

I must therefore hold that the decree 
passed by the learned Munsif was a mere 
nullity because he lacked inherent juris- 
diction to take cognizance of the matter 
and that in such a case the executing Court 
could refuse toexecute it. As this ground 
alone is sufficient to dispose of the refer- 
ence I willconfine myself to it. 

Smith, J.— (December 9, 1933).- I have 
had the advanatge of reading the separate 


judgments of my brothers, Nanavutty, J.. 


and Srivastava, J. The case law has been 
exhaustively set out by my learned brother 
Nanavutty, J.. and I do not think that 
I can usefully say more than that Į agree 
with my learned brothers that the question 
referred to the Full Bench must be answered 
in the affirmative. 


By the Court.—(December 11, 1933).— 
The question referred by the Division 
Bench is answered in the affirmative. 


Final Judgment. 

Nanavutty and Raza, JJ.— (December 
21, 1933).—The facts of the case are fully set 
out in the order of reference, dated August 
22, 1933, and alsoin the judgment of the 
Full Bench to which the following point was 
referred for decision : 

“Whether in the circumstances recited in the order 
of reference the executing Court can go into the 
question of the validity of the decree passed by 
the learned Munsif on October 6, 1928?” 

The question has been answered by the 
Full Bench in the affirmative. It is not 
disputed that the Munsif of Bilgram was 
incompetent to pass the final decree in 
question, firstly, because he did not possess 
the necessary pecuniary powers, secondly, 
because he lacked inherent jurisdiction 
inasmuch as the so-called preliminary 
decree had been passed by the Sub- 
ordinate Judge of Hardoi and the case 
had never been transferred to the Munsif’s 
Court, atid thirdly, because the compromise 
decree was in fact a final decree which 
had completely decided the suit, The 
decree being a nullity, the executing Court 
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could refuse to execute it, The so-called 
decree was not a decree at all and there 
was nothing which could be executed. 

The result is that this appeal must be 
allowed. The lower Courts were wrong 
in dismissing the appellant's objections 
and ordering the decree to be executed. 
Hence we allow the appeal, set aside 
the decrees of lower Courts and dismiss 
the application for execution of ~ the 
decree with costs in all the three Courts. 

N. Order accordingly. 


MADRAS HIGH COURT _ 
Second Civil Appeal No. 678 of 1929. 
October 19, 1933. 
VENKATASUBBA Rao, J. 
VAYYAPRATH KUNNATH 
VALIA MUHAMMAD— 

DEFENDANT — APPELLANT 
VETSUS 
CHOWAKKARAN ORKKATTERI 
SAVAKUTTI KEYI AND OTAER3— 
PLAINTIFFS AND DEFENDANT3— 
Nos. 1 & 3— RESPONDENTS 

Evidence Acti! of 1872), s. 116—Landlord and 
tenant--Hstoppel against denying landlord's title— 
Voluntary atternment to person claiming paramount 
litle, effect of. 

A tenant may dispute his landlord's title if he 
has beenevicted by title paramount and by a party 
entitled to immediate possession, or if, under threat 
of eviction by a party naving a paramount title and 
entitled to immediate possession of the premises, 
he has attorned tenant. But atenant will not be 
allowed to deny his landlord's title if there was no 
eviction or threat of eviction, but only a voluntary 
attornment to a party claiming title 

[Case law referred to | 

S ©. A. against the decreeof the Court 
of the Subordinate Judge, Tellichery, in 
A. S. No. 241 of 1928, (A. S.No. 90 of 1928, 
District Court) preferred against the decree 
of the Court of the Additional District 
Munsif, Tellicherry, in O. S. No. 183 of 
1927. 

Mr. P. Govind Menon, for the Appel- 
lant, : 

Messrs. 0. T. G. Nambiar and A. Achutha 
Nambiar, for the Respondents, 


Judgment.—The only question I need 
decide inthis second appeal is, whether 
defendants Nos. 1 and 3 are estopped from 
denying the title of the plaintiff. The 
plaintiff claims the property in question 
undera gift deed executed in 1893 by his 
father Kunhi Kuttiali, who at the time of 
the gift happened to be the karnawan of 
the second defendants tarwad. The 
second defendant's case is, thatthe prop- 
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erty belonged tohis tarwad and that 
the gift deed relied upon by the plaintiff 
is inoperative. 
lease in favour of the plaintiff's brother 
in 1902, and defendants Nos. land 3 are 
persons holding or claiming under Achu- 
than. In certain proceedings, which, 
however, I must remark, did not relate to 
the suit property, the gift deed was not re- 
cognised. Defendants Nos. Land 3, find- 
ing thatthe second defendant was success- 
fulin those proceedings, attorned to him 
in regard to the property in question and 
executed in his favour a registered maru- 
patin 1920. The short question I have to 
decideis, whether defendants Nos. 1 and 
3 are estopped from denying the plaintiff's 
title. Section 116 of the Evidence Act is as 
follows: — 

“No tenant of immoveable property or person 

claiming through such tenant ‘shall, during the 
continuance of the tenancy, be permitted to deny 
that the landlord of such tenant had, at the 
beginning ofthe tenancy, a title to such immove-~- 
able property.”: 
As that section shows, a tenant is not estop- 
ped from showing that his landlord's title 
expired at a period subsequent to the date 
when the tenant was let into possession 
(Everest & Strodes Law of Estoppel, second 
Edition p. 276). There is yet another 
exception to the rule enacted in s. 116. 
That exception is thusstated in the work 
to which I have just referred: — ` 


“A tenant may dispute his landlord's title, if he 
has been evicted by title paramount, and by a party 
entitled to immediate possession of the premises, or 
if under threat of eviction by a party having a 
title paramount and entitled to the immediate posses- 
sion of the premises, he has attorned tenant.” pp. 277 
and 278, 

This passage has been quoted with ap- 
proval by Spencer, J., in Devalraju v. 
Mahomed Jaffar Saheb (1). The lower 
Courts have held on the facts of the pre- 
sent case, that there was no eviction nor 
threat of eviction but that defendants 
Nos. land 8 voluntarily attorned to the 
second defendant. If that be so, 
tenants should not be allowed to deny the 
landlord's title. The law on this point is 
stated clearly in Halsbury'’s Laws of Eng- 


land:— 

“Similarly in order to constitute an eviction by a 
person claiming under paramount title, it is not 
necessary thatthe tenant should be put out of pos- 
sessionor ejectment should be brought, A threat 
of eviction is sufficient, and if the tenant, in con- 
sequence of such threat, attorns to the claimant, he 
can set this up as an eviction by way of defence 
to an action for rent, eubject to his proving the 
evictor's title, But there is no eviction if the tenang 


(1)-19 Ind, Oas. 555; 36 M 53 at p. 56. 
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gives up possession voluntarily.” Volume 18, para, 


The question was considered in Delaney 
v. Fox (2). The case was heard by Cock- 
burn, O. J., and three Judges. The follow- 
ing .observations from the judgment of 
Willes, J., may be usefully quoted;— 

“Tt is competent tothe tenant to show that his 
landlord's title has expired, but that has not hap- 
pened in this case. It isthen said that there is 
another exception tothe rule which precludes the 
tenant from disputing his landlord's title, namely 
where the tenant has been evicted by title paramount. 
No such eviction was proved here. All that ap- 
pears is, that another person was evicted from the 
cellar which was not demised to the plaintiff but 
that the plaintiff, apprehending that she would be 


turned out, attorned to the persoa claiming 
title,” 


It was held on the facts mentioned in 
this passage, that the tenant was estopped 
from denying her landlord's title. The 
same principle was laid down In re Emery 
& Barnett (3). In that case the law is 
tersely stated by Wiles, J. Says the 
learned Judge : 

“The question of eviction depends upon two. 
things:—First, whether the party jevicting has a . 
good title—Secondly, whether the tenantis compelled ` 
to quit against his will,” 6. 

Then he goes on to show that the tenant 

there voluntarily withdrew and the estoppel 

of the tenant applied. The last mentioned ' 
case In re Emery & Barnett (3) was quoted 

with approval bythe House of Lords in 

Mathey v. Curling (4). The same view of. 
the law was taken by a Benchof this Court 

in Alaça Pillai v. Ram swamy Thevan (5), 

though the learned Judges there have not 

referred to the English decisions cited 

above. i 

In the present case then, onthe footing 
that defendants Nos. 1 and 3 attorned to 
the second defendant voluntarily, I must 
hold that they are estppped from denying 
the plaintiff's title. I express no opinion 
on the point whether the second defendant 
has established that he is the real owner, 
althoughin the discussion above, I have 
assumed that he has good title. 


1 must also observe that the two Courts 
below have taken different views on the 
question whether the plaintiff has acquired 
title by adverse possession as against the 
second defendant. Even on that point, it 


(2) (1887) 2 OB (ws) 768; 140 E R 618; 28 LIGP 
248; 169 R R 879, 
(8) (1858) 4 O B (ws) 423; 140 ER 1149; 37L J 


OP 216; 4 Jur. (N s; 634; 6 W R634; 31 LT (0s) 
217; 114 R R 793. E 
(4) (1922) 2 A O1FO at p 212: 91 L JKB 93: 


12? L T 247; 668 J 386; 35 T L R 475. 
(5) 9t Ind. Oas. 1024: 49M L J742: (1925) M W 
N 878; A IR 1926 Mad, 187; 23 L W 296, 
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is unnecessary for me to express any 
ion in the view I have taken. 

In the result, the second appeal fails and 
is dismissed with costs, 

A. Appeal dismissed. 


opin- 


` CALCUTTA HIGH COURT 
Second Civil Appeal No. 512 of 1931 
April 4, 1933 
MUKERJI, J. 
NRIPENDRA BHOOSHAN RAY— 
APPELLANT 
versus 

JOGENDRA, NATH RAY — RESPONDENT 

Bengal Tenancy Act (VIII of 1889), s 135 (1) cl 
1 (a)--Suit for ejeetment—Decree-—Actual injurious 
results, necessity of proof of—Prospective user likely 
to render lund temporarily unfit for purposes of ten- 
ancy—Relief by injunction if can be granted— Deeds 
—Covenants breach of which entails forfeiture— Strict 
construction. 

It is not enough for a decree under s. 15, 
Bengal Tenancy Act, when it is founded upon 
cl. (a), sub-s. (1) of that section, to find that a con- 
tinuance of the alleged abuse fora sufficient length 
of time would produce injurious results When it 
comes to a question of ejectment unders 155 of the 
Act, it willhave tobe found as a fect that the 
abuse has in fact resulted in rendering the land unfit 
for the purpose of the tenancy although even if the 
proposed or prospective userof land is likely to 
render it temporarily and not permanently unfit for 
the purposes of the tenancy, an injunction might 
issue restraining such user. Rajhiskore Mondal v. 
Rajoni Kant (.), referred to. 

Covenants, the breach of which entails a forfeiture. 
must always be strictly construed. 


S. ©. A. from appellate decree of the 


District Judge Jessore, dated July 26,” 


1930. 
| Mr. Jaygopal Ghosh, for the Appel- 
lant. ‘ 

Messrs. Krishnakamal Mitter and 


Robindra Nath Chaudhuri for the Respon- 
dent. 


dJudgment.—This appeal arises out of 
a suit for ejectment under s. 155, Bengal 
Tenancy Act. The suit was based upon 
the allegation that the defendant took 
settlement of two~ plots of land as an 
agricultural holding and has used the land 
jn a manner which renders it unfit for 
the purposes of the tenancy and has’ 
also broken a condition of the lease 
which has made him liable to eject- 


ment. The lease contained the following. 


stipulation: 

“On the lands of the aforesaid jama, I shall not be 
able, withoug your permission,to set up any hat, bazar, - 
gola or ganja or to erect building or to manufacture 
bricks or to excavate a tank or pond; nor shall | be- 
able to do anything, which renders the land ‘unfit 
for agricultural purpose, . that is, anything that- 
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impairs the value of the lands; but, if I do s0, 
you shall be entitled to eject me from the jote 
with damages.” 


The plaintiff's case was that the defen- 
dant, in contravention ofthe stipulation 
aforesaid, has used the land as a hat for 
molasses. The defence was that the lands 
do not constitute an agricultural holding 
and were not taken for agricultural pur- 
poses, that no hat was established on the 
lands and that the lands were not render: 
ed unfit for cultivation. Other defences, 
e. g, a8 to non-service of notice, non- 


- liability for compensation and non-maintain= ` 


ability of thesuit were also taken. The 
Munsif madea decree, ordering that within 
a month from the date of the decree, 
the defendant should make the lands fit 
for cultivation and for growing agricul- 
tural crops and should pay Rs. 25 as 
compensation tothe plaintiff, and that in 
default, the plaintiff should get khas posses- 
sion of the lands and also recover the 
said amount as compensation from the de- 
fendant. 


There was an appeal and a cross-appeal 
from the Munsif’s decision which were 
both dismissed, with the modification 
that the amount of compensation was fixed 
at Rs. 5. The defendant has appealed, 
The question involved in ihe appealis no 
longer a question of substance but one 
of sentiment only, for the stipulation to 
which reference has been made was in- 
serted with the real object of preventing 
the defendant from using the two plois 
of land asan adjunct to or a place which 
could be used for any purpose which 
would afford facilities for a hat, which 
the defendant has got on the other side 
of a channel and just opposite thereto, 
and that object has been gained by an 
injunction which I am told has been 
issued in plaintiff's favour and against 
the defendant and which will now subsist. 
As however the parties are very keen about 
the contest that they. raised in this case, 
the appeal would necessarily have to be 
dealt with on its merits; To determine 
the . controversy between the parties, 
it has to be seen in the first place, as 
to what exactly isthe use that tte defend- 
ant has made of the lands. On this 
point, the finding of the District Judge, 
which is very lucidly expressed; is as 
follows: 

“Ib appears that, on Sundays and Thursdays, a 
large number of carts laden with gurh dealers and 
other men assembled on plot No. 519. Theée carts 
carried gurh, evidently for the purpose of being 
sold. The men who brought them of the other 


` 
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men who assembled on ths plot evidently were the 
‘buyers or the sellersof the commodity, but the 
exact evidence is wanting whether the purchase 
and the sale took place on plot No. 549 or whether 
the gurh was carried across the river to Chaprail. 
My conclusion is, upon reading the evidence and 
considering the probabilities of the case, that plot 
No. 549 was meant to be used as a landing stage for 
the carts and boats anda temporary dumping place 
for the- commodity arrived from įthe west of the 
uae and meant te be taken over to the eastern 
gide . 

Now, on this finding, it will have to be 

considered firstly, whether there has been a 
breach of a term in tbe contract, and 
secondly, whether the land has been used 
in a manner which renders it unfit for the 
purpose of the tenancy. Covenants, the 
breach of which entails a forfeiture, must 
always be strictly construed. On the 
finding, it cannot, in my opinion, be held 
that the defendant has set up a “hat, bazar 
gola or ganja.” It has not been establish- 
ed that any sale or purchase takes place on 
the land,or that the goods are stored there in 
expectation of such a transaction. If the 
land is used as a landing stage for the 
goods to remain there’ only for a 1emporary 
period and pending arrangements for-their 
conveyance to the other side of the river, 
there has been, in my judgment, no breach 
of the covenant. The first question there- 
fore must be answered in the negative. 
So far as the second question is concerned, 
the lease, in view of the term used therein, 
must be regarded asone for agricultural 
purposes; and, -indeed, it has not been 
disputed thatthe tenancy created by it is 
one governed by the Bengal Tenancy Act. 
That being the position, what has to be 
determined is whether user of the land has 
been such as renders it unfit for agricultural 
purposes. The effect of the user as found 
by the Munsif, to quote his words, has been 
that | : 
“the soil of the land bas hardened and become salty 
by the congregation of men and cattle and by the 
action of-cattle-urine and to that extent has been 
rendered unfit for the purposes of the tenancy.” 


The learned District Judge has observed 
that, on the evidence, he was not satisfied 
that such abuse has rendered the land 
unfit for cultivation, but he was of opinion 
that if the defendant went on for years 


using. the land in this . way, in- 
jurious results might ensue., Now, it 


cannot be denied that, even if the proposed 
or prospective user of land is likely to 
render it temporarily and not permanently 
unfit forthe’ purposes of the tenancy, an 
injunction might issue restraining ‘such 
user: See Rajkishore Mondal vy. Rajoni 
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comes to a question of ejectment under 
s. 155 of the Act, it will have to be found 
as a fact that the abuse has in fact result- 
ed in rendering the land unfit for the 
purpose of the tenancy, That this is the 
interpretation of cl. (1), 8. 199 is, in my 
opinion, plain from the provision for com- 
pensation which is contained in sub-s. (2) 
ofthe section and which is compulsory. If 
the finding of the Munsif could be relied 
on, there cannot be any doubt that the 
requirements of cl. (1) would have been 
satisfied, But that finding has been upset by 
the District Judge and upset on grounds 
which I am unable to say are insufficient. 
He has said: . 

-“The evidence led by the plaintiff to support this 
view is that the surface of the land had become 
hardened; to render it fit for cultivation it has got 
to be dug up with the spade and that will mean extra 
cost, but the evidence that the surface of the land 
had become hardened comes not from any expert 
‘but from certain witnesses, whom .I should hold as 
incompetent to give the opinion, All these witnesses 


“have spoken from cursory inspection. There is no 


doubt that if a number of carts and mën congregate 
on a plot, the surface should become hard, but to 
what depth the hardness will extend and whether 
this harduess is injurious for agricultural purposes 
l am notconvinced and, on this point, the majority 
of the witnesses examined are not competent to speak 
and none of them have spoken. It was argued again 
by the plaintiff that if a number of cattle are unyoked 
and rest on the plot, their excreta will impair the 
fertility of the plot. But the qualities of the cow- 
dung and urine have been differently explained by 
the parties and on this point too we have no expert 
opinion whether cattle excreta add toortake away 
the productive power of the soil. I find again that 
this plot adjoins the river; a portion of it periodi- 
cally is flooded by river-water. Then again there- 
is no satisfactory evidence that at any timeit was 
cultivated-and yielded agricultural proauce. Some of 
the plaintiff's witnesses will have it, paddy, jute, were 
grown on the plot; others maintain pulses aud peas 
were grown and they strenuously denied the cultiva- 
tion of jute or paddy. It would appear that the plot 
was possessed by a ferryman and there was and is a 
ferry near the plot. Sol cannot rely upon the un- 
satisfactory evidence adduced by the plaintiff and I 
cannot find that actually auy crops are grown on the 
plot or that, by the use, the defendant put the land 
to, it has deteriorated in fertility. 16 would again 
appear that ib was only forafew months oftwo years 
that this abuse had taken place. Then again it was 
nut every day, but only two days in a week that the 
land wasso used. Further, it would appear,ttthat, 
even on those two days in the week, the land was so 
used, say for 12 hours a day.” i 

In my judgment, it is hot enough for a 
decree under s. 155, Bengal Tenancy Act, 
‘when it is founded upon cl. (a), sub- 
8. (1) of that. section, to find that a con- 
tinuance of the alleged abuse for a *suffi- 
cient length of time would produce injurious 
results, And that is all that the learned 
Judge has found in this case. I am of 

(1) 37 Ind, Oas,249; 24 OLJ 85, h 
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-opinion therefore that the decree which 
the plaintiff has obtained is not sustainable. 
The appeal is allowéd and ithe decisions 
-of the Courts below being set aside, the 
plaintiff's suit is ordered to be dismissed 
with costs in allthe Courts. 

N. ' Appeal allowed. 


PATNA HIGH COURT 
. Full Bench 
Appeal from Appellate Decree No. 541 
of 1930 
_ December 21, 1933 

COURTNEY TERRELL, O. J., KULWANT SAHAY, 

i . AND JANES, JJ. 
‘NARAYAN JHA NARONE AND 0OTHERS— 
PLAINTIFFS - APPELLANTS 
gies versus 
JOGNLPRASAD JHA AND orazrs— 
-DiEFENDANTS—RESPONDENTS 

Suits Valuation A6t, (VII of 1887}, 8. 11—Suit 
for ejectment—A bsence, of. dispute as to title—V alua- 
tion of suit-dunisdiction of Court—~Question of 
gurisdictionsnot raised:before settling issues—Whe= 
iher can de,reised”in appeal—Sontal Parganas Act 
(XXXVII GF 1855, s. 2 proviso. 

The plaint in a suitalleged that the defendants 
were tenants under a lease of a house belonging 
‘to the plaintiffs; that the lease had expired ; that 
the defendants refused to leave the demised pre- 
mises < that a sum of Rs. 72 was owing td the 
‘plaintiffs in respect of the last two years of the 
tenancy as rentand a further sum of Rs 22 as 
damages. The plaintiffs claimed ejectment, a decree 
for Rs. 94 and further damages at the rate of 
Rs. ? per diem from the date of the suittill eject- 
ment. A court-fee of Rs. 10-8-0 was paid (on the 
sum of Re. 91) but the plaint stated that as the 
suit related to property worth Rs. 2,(00 it was 
valued at Rs, 2094 for the purposes of jurisdic- 
tion. The defendants alleged that the court-fee paid 
was insufficient: es 

Held, that for the purposes of jurisdiction and in 
order to find out whether the matter in- dispute 
exceeded the value ofone thousand rupees the crite- 
‘rion wasan examination of the plaint and not an exa- 
mination of the issues which had been framed 
after filing of the written statement; that the 
plaint disclosed no dispute in the matter of title 
and in sucha suit it was essential that the plaint- 
iff should prove the relationship of . landlord and 
tenant since the suit was essentially based upon 
contract, andthat the suit was wrongly valued by 
«the plaintifis for the purpose of jurisdiction. 
‘Gobindakumar Sur v Mohinimohan Sen (1), relied on: 
- Held, also, that ifthe defendant wished to raise 
‘the- question of jurisdiction he should have raised 
it at the earliest moment andthe Court of appeal 
could refuse to enter into the matter of jurisdic- 
tion. - - eth oe 
Appeal from a decision of the District 
Judge, Santal - Parganas, dated December 
"12, 1929, reversing that of the Subordinate 
Judge, Deoghar, dated September 26, 1929. 

Messrs. S. N. Banerji and S. N. Basu, 
for the Appellants. ; . 

Mr. S. N. Bose, for the Respondents. 
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Courtney Terrell, C. J.—This is an ap- 
peal from a decision of the District Judge 
of the Santal Parganas allowing anap- 
peal from the Subordinate Judge, on’the 
preliminary point that the suit.. was by 
reason of its valuation outside.the jurisdic- 
tion of the Subordinate Judge and was only 
triable by the Court of the Deputy Collector 
under the Santal Purganas Act (No..37 
of 1855). The District Judge rejected the 
plaint with the intimation that.it should be 
presented in that Court. ds 

Ihe plaint alleged that the défendants 
were tenants under a lease of a house be- 
longing to the plaintiffs; that, the lease had 
expired; that the defendants refused to 
leave the demised ‘premises; ihat. a sum of 


-Rs, 72 was owing to the plaintiffs in respect 


of the last two years of the tenancy as rent 
and a further sum of Rs. 22 as damages. 
The plaintiffs claimed ejec‘ment, a decree 
for Rs. 94 and further damages at the rate 
of Rs. 2 per diem for the date of the suit till 
ejectment. A court-fee of Rs. 10 £0 was 
paid (on the sum of Rs. 9£) but the plaint 
stated that as the suit relate] to. property 
worth Rs. 2,000 it was valued at Rs. 2,094 
for the purposes of jurisdiction. . 

The wrilten statement denied the rela- 
tionship of landlord and tenant and claimed 
title to the house in question. There was 
mo plea that the Court of the Subordinate 
Judge had no jurisdiction; but the defend- 
ants alleged that tbe court-fee paid was in- 
sufficient. | 

Four issues were settled, viz., 

1. Is the suit maintainable? 

2. Is the suit bad for misjoinder of is- 
sues ? : : 

3. Is the court-fee sufficient ? 

4. Is there any relationship of landlord 
and tenant? 

The Judge heard evidence and decided 
every issue in favoun of the plaintiffs. “He 
said that the question of valuation was not 
framed before the framing of the issues 
and thats. ll of the Suits Valuation Act, 
prevented the defendant from raising it at 
a later stage and refused to go into this 
matter. 

The defendants appealed to the District 
Judge. It was -argued by the defendants 
that the Subordinate Judge had tried the 
suit without jurisdiction having reference 
to the terms of s. 9 of Regulation V.of 1893 
read with Act XXXVII of 1855 inasmuch 
as the subject-matter of the dispute was 
not Rs, 2,094 but Rs, 94 only. The plain- 
tiffs argued that their suit was one for re- 
covery of possession and that the value of 


1934 id 
‘the property in dispute was the value of the 
house. The Judge felt himself in some 
_ difficulty. The proviso to s. 2 of the Santal 
Parganas Act, is as follows:— 
“Provided that all civil suits in which the matter 
in dispute shall -exceed the value of one thousand 
rupees shall be tried and determined according to 


the general laws and Regulations in the same 
manner as if this Act had not been passed.” 


He said that it was doubtful whether the 
Suits Valuation Act had any application to 
the Santal Parganas in the sense that he 
doubted if it applied to suits in which the 
‘matter in dispute did. not exceed one thou- 
sand rupees but decided that the spirit of 


the Suits Valuation Act should nevertheless. 


be applied and that. the jurisdiction should 
follow the valuation on which the court-fees 
were paid. He held further that the value 
of the property concerned was no guide to 
the valuation of the suit having regard to 
the nature of the plaint. In these conclu- 
sions he was, in my opinion, right. For 
the purposes of jurisdiction and in order to 
find out whether the matter in dispute ex- 
ceeded the yalue of one thousaad rupees 
the criterion is an examination of 
plaint and not an examination of the issues 
which have been framed after the written 
statement has heen filed. Inthe plaint the 
plaintiffs sued on the express allegation 
that the:e was a relationship of landlord 
‘and tenant and they sought to enforce the 
contract on the part of the tenant that after 
the period of tenancy the tenant would de- 
‘liver up the premises. The plaint disclosed 
no dispute in the matter of title. The 
principle was well illustrated by the case 
of Gobindakumar Sur v.. Mohinimohan Sen 
(1), which was a suit of this nature and it 
was held by the Court that it was essential 
to such a suit that the plaintiff should 
prove the relationship of landlord and 
tenant since the suit was essentially based 
upon contract, On the other hand, if the 
question of title were raised by the defend- 
ant and if it were found as a fact that 
-there wasno contract of tenancy, the proper 
course would be to dismiss the suit and not 
to convert it into a declaratory and posses- 
-sory suit which was of another nature 
- ehtirely. In my opinion the suit was 
‘wrongly valued by the plaintiffs for the 
» purpose of jurisdiction. On this basis the 
learned Judge allowed the appeal, set 
aside the decree passed by the Subordinate 
Judge and stated that it was open to the 
respondents to present their plaint in the 
proper Court, that isto say the court of an 


“ (1) 125 Ind.-Cas; 726; 57 0349; 33 O WN 769; . 
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officer appointed under Act XX XVII of 1855. 
The learned Judge however while rightly 
holding that the spirit of the Suits Valuation 
Act must 'be followed neglected to apply 
the provisions of s. 11 of that Act which is 
based upon:the most ordinary principles of 
justice. It enacts that a question of valua- 
tion in relation to jurisdiction shall not be 
entertained unless the objection was taken 
in the Court of first instance at or before the 
hearing ab which issues were first framed and 
recorded unless the Appellate Court is satish- 
ed for reasons to be recorded by it in writing 
that the error in valuation has prejudicial- 
ly affected the disposal of the suit or appeal 
on its merits. Now in this casethe defend- 
ant did not plead to the jurisdiction nor 
did.he raise the matter before the issues 
were framed. The trial Court was allowed 
to enter into matters .of fact whereas if 
‘the defendant wished: to;Faisé:he question 
of jurisdiction he ‘should:have raised it at 
the earliest moment. -Iie my opinion the 
Subordinate Judge-swasidight in these 
circumstances in refusing to enter into the 
matter of jurisdiction.. There iso written 
record of any opinion by the District Judge 
that the trial of the suit had been affected 
on its merits and indeed the attitutde of 
the defendant is merely that of one who in 
the first place accepted the jurisdiction of 
the Court but seeks to evade it when dis- 
appointed with the decision. In my opinion 
the proper course is to allow this appeal 
and to send this case back to the Court of 
the District Judge for argument upon the 
merits and the defendant should pay the 
costs of plaintiffs incurred up to now 
throughout. ` 








Kuiwant Sahay, J.—I agree. 
James, J.—I agree. 
N. Appeal allowed. 


Case sent back. 
LAHORE HIGH COURT 
Criminal Revision Petition No, 969- - 
of 1932. 
November 8, 1932 
` ADDISON, Jao, | 
Musammat SAIDAN AND OTHERS—. 
PETITIONERS 

versus =. > 
EMPEROR - Orposits PARTY.” 

Penal Code (Act XLV of 1860), ss. 494/109— 
Absence of knowledge of prior secret marriage— 
Abetment of bigamy, 1f made out. 

A person cannot be guilty of abetmené of bigamy 
‘when he marries awoman without being aware of 
her prior secret marriage. | 

Mr. Muhammad Amin, for the Peti- 
tioners, . 


3 


“oe 
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Report.—Musammat Saidan was origi- 
nally married to Ghulam Nabi, brother of 
Mehdi, petitioner. He died and Musammat 
Saidan continued to live with her father- 
in-law. Karam Ali, the complainant, al- 
leges that she occasionally visited his 
- house on account of relationship which has 
not been specified, and during these con- 
tacts she fellin love with him and then 
performed a secret marriage to which no 
relative of hers wasinvited. After living 


“ce. there with him for only a few -days she 


came away and committed bigamy by 
-marrying Mehdi. 

Taking the prosecution evidence at 
-its face value the alleged marriage with 
the complainant was a hole in the 
corner affair; hence Mehdi and Khuda 
Bakhsh were not supposed to know of 
this marriage and.they were not abetting 
an offenceof bigamy. The evidence re- 
garding Musammat Saidan having gone 
‘to the complainant’s village at a distance 
of ll kos and then performed a nikah with 
him for repudiating it after a fortnight or 
so is apparently a myth andthe evidence 
in support of itis by no means disinter- 
ested. Although a register of marriage 
ceremonies is maintained in the complain- 
ant’s village, this marriage was not register- 
ed. Hence the conviction of Musammat 
-Saidan also should be set aside. It is re- 
commended that the conviction be set aside 
and the fine remitted. 

Order.—For reasons given by the learn- 
ed Sessions Judge I set aside the convic- 
tions of Musammat Saidan, Khuda Bakhsh 
and Mehdi as well as the sentences of fine 
passed upon them. The fines, if paid, will 
be refunded, = A | 

N. i Convictions set aside. 





OUDH CHIEF COURT 
Second Civil Appeal No. 267 of 1932 
January 9, 1934 
NANAYUTTY, J. 
DEO DUTT SINGH AND O0OTHEKS— 
PLAINTIFFS—APPELLANTS 
‘versus 
THAKUR PRASAD AND OTHERS— 
. DEFENDANTS — RESPONDENTS 
Second appeal—Finding of fact of first Appellate 
Court—Finality of-Binding effect in second 
kk igh Court has no jurisdiction to entertain 
a second #ppeal on the ground of an erroneous 
finding of fact,however gross or inexcusable the 
error may seem tobe. Where there is no error or 
defect in the procedure -the finding of the first 
Appellate Court on a question of fact is final if 
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that Court had before itevidence ‘proper for its 
consideration in respect of the finding. Pratab 
Chandra Ghosh v. Mahendra Nath Purkait (1) and 
Durga Chaudhrani v. Jewahir Singh Chaudhuri (2), 
relied on. 


5. CO. A. against the decree of the Sub- 
ordinate Judge, Gonda, dated July 21, 
1932, modifying that of the Munsif, Tarab- 
ganj, Gonda, dated August 26, 1931. 

Mr. H. N. Misra, for the Appellants. 

Mr, Aditya Prasad, for the Respondents 

Judgment—These are two connected 
appeals from a judgment and decree of the 
learned Subordinate Judge of Gonda parti- 
ally confirming the judgment and decree 


„ofthe Court of the Munsif of Tarabganj. . 


The facts out of which these appeals arise 
are briefly as follows:—Deo Dat Singh and 
six others sued for a declaration of title and 
for possession over certain property con- 
sisting of groves and miscellaneous trees. 


The details of the property in suit are as 


under:— 

1. Grove No. 165-4. 

2. Grove No. 1699. 

3. Half of grove No, 1696. , 

4, One mango tree in plot No. 1653 
(banjar land) ` 

5. Two mango and one gular tree in 
Piet No. 1676, which is also banjar land, 
an 

6. Twelve trees in abadi plot No. 1855. 
, Plaintills Nos. 1 to 5 claimed as donees of 
the last holder of the property, namely 
Musammat Phuljari. Plaintiffs Nos. 6 to 7 
are daughters and .heirs of Musammat 
Phuljari. The Courts below have held that 


“the deed of gift is not proved and there- 


fore, the claim of plaintiffs Nos. 110 5 was 
dismissed, and only the claim of plaintiffs 
Nos. 6 and 7 was partially decreed. 

The finding as to the deed of gift not 
being proved is not challenged before me 
in second appeal and ground No.1 of the 
plaintifis’ appeal is thus given up. : 

As regards item No. 1 (grove No. 1654 
the trial Court dismissed the plaintiffs’ 
oo but the lower Appellate Court reject= 
ed it. 4 

As regards item No. 2, (grove No. 1695), 
the claim of the plaintiffs was decreed by 
both the lower Courts. are tae 

As regards item No. 3, (half of gréve’ 
No. 1696), the plaintiffs’ claim was dismisséds 


by both the Courts below. Similarly the 


plaintiffs’ claim was dismissed by the two 
lower Courts in respect of items Nos. 4, 5 
ao relating to plots Nos. 1653, 1676 and 
1855. ; i 

As regards item No. 5, in respect; of plot 
No, 1676, the learned Oounsel for the plaint~ 


ty 
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iffs-appellants has not pressed his appeal, 
but, in respect of the rest of the property 
in suit which has not been decreed to the 
plaintiffs, their learned Counsel Mr. Har- 
karan Nath -Misra, has questioned the find- 
‘ings of the Court belew. 

Defendants Nos. 1 to 8, who are the 
zemindars of the village, resisted the claim 
of the plaintiffs and defendant No. 3 alone 
has appealed against the decree passed by 
the lower Appellate Court in respect of 
groves Nos. 1604 and 1695, l 

I have heard the learned Counsel of both 
parties at considerable length. Ib seems to 
me that these appeals are coneluded by 
findings of fact. In Pratab Chandra Ghosh 
v. Mahendra Nath Purkait (1), it was held 
by their Lordships of the Privy Council 
that the limitation to the power of the Appel- 
late Court in hearing a second appeal under 
ss. 584 and 585 of the Code of Civil Pro- 
cedure of 1882 must be attended to and 
the appellant cannot be allowed to question 
the finding of the First Appellate Court on 
a question of fact. Again in Durga Chaudh- 
rani v. Jawahir Singh Chaudhri (2), it was 
held by their Lordships of the Privy Coun- 
cil that under the Code of Civil Procedure 
of 1882 no second appeal would lie except 
on the grounds specified ing. 584 and that 
there was no jurisdiction to entertain a 
second appeal on the ground of an erroneous 
finding of fact, however gross or inexcus- 
able the error might seem to be, and that 
where there was no error or defect in the 
procedure the finding of First Appellate 
Court upon a question of fact was final if 
that Court had before it evidence proper for 
its consideration in respect of the finding. 

In my opinion the grounds set forth in the 
memoranda of appeal tiled by both sides 
merely challenge the findings of fact arrived 
at by the lower Appellate Court. It has 
been argued before me that plot No. 1696 
stands in the wajib-ul-are, (Ex. 3), in the 
name of Bhagwat Singh, to the extent of 
half.’ It is, however, nowhere proved by 
any evidence on behalf of the ‘plaintiffs 
that Bhagwat Singh, son of Sheo Din Singh, 


- is a brother of Jaipatra Singh, the husband: 


of Musammat Phuljari, from whom the 
‘plaintiffs claim to derive their title. Exhi- 
‘bits 11 and 13 also do not advance the con- 
téntion,urged on behalf of the plaintiffs in 
respect of plot No. 1696. 

As regards items Nos, 4 and 6, the facts 
found by the lower Appellate Court are in 
no way. affected by thé arguments -of the 
eo wu O.291, 
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learned, Counsel for the plaintiffs-respond~ 
ents. I would, therefore, dismiss the plaint 
iffs’ appeal with costs and uphold the judg- 
ment and decree of the lower Appellate 
Court. 

As regards the appeal by the defendant, 
(Appeal No. 268), Lam of opinion that there 
is no force in it, and that it is concluded by 
the findings of fact arrived at by the lower 
Appellate Court, I may mention that it 
was. not seriously pressed before me, and 
all the grounds taken in the memorandum 
of appeal were not argued. There is no 
force in this appeal which is also concluded 
by the findings of fact arrived at by the - 
lower Appellate Court. The appeal, there- 
fore, fails and is dismissed with costs.. 


N. Appeal dismissed, 
-  OUDH CHIEF COURT 
Civil Miscellaneous Application No. 23 
of 1934. 
January 11, 1934. 


aa Nanavotry, J. ` 
Musammat JAI DEBI KUAR— 
APPLICANT 


| versus 
SRIPAL SINGH AND OTHERS= 
Opposite Party. A 

Oudh Courts Act (IV of 1925), s. 12 (3)—Jaudg- 
ment in second appeal based on Privy Council 
decision—Third appeal, if lies A 

Where the judgment in second appeal was based 
on a decision oftheir Lordships of the Privy Council 
which finally and authoritatively decided the question 
of law involved in the appeal and even.if the ques- 
tion involved in theappeal were held to be one of 
general and public importance that question had 
been finally and authoritatively decided by ‘ their 
Lordships of the Privy Council : 

Held, that the case was not fit for a third appeal 
under the provisions of s. 12 (2), Oudh Oourts 
Act. 5 

O. M. A. praying thas this Court be 
pleased to grant leave to appeal toa Bench 
of this Hon’ble Court. 

Mr. B. P. Misra, for the Applicant. 


Order.—Thisis an application under 


. 8. 12 (2) ofthe Oudh Courts Act, 1925, pray- 
‘ing for leave to appeal to a Bench of this 


Court from a judgment of mine delivered 
on December 8, 1953: Jai Debi Kar v. 
Sripal Singh (1). The sole point urged 
before me for granting leave to appeal is 
that the question involved in the appeal is 
one of public and general importance. 1 
have perused the judgment from. ‘which 
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leave to appeal is now sought. I find that 
my judgmentis based upona decision of 
their Lordships of the Privy Council which 
finally and authoritatively decided the 
question of law involved in the appeal. 
No question of general and public im- 
portance isinvolved in this appeal and 
even if the question involved inthe appeal 
be held to be one of general and public 
importance, that question has been finally 
and authoritatively decided by their Lord- 
ships of the Privy Council. I am, there- 
fore, not prepared to certify that the pre- 
sent caseis fit for a third appeal under the 
provisions of s. 12 (2) ofthe Oudh Courts 


Act, andI accordingly dismiss this ap- 
plication. | E) 
N. Application dismissed. 


LAHORE HIGH COURT 
Criminal Revision Petition No, 1474 
of 1932 
December 15, 1932 


TAPP, J. 
ALTAF HUSSAIN SHAH AND ANOTHER 
— PETITIONERS 
UeTSUS 
- EMPEROR—OprositE Party 
Criminal trial—Sentence—Injuries of a 
nature and detected after four or five 
Code (Act XLV of 1860), ss. 828, 825. 
Where the injuries inflicted are of a minor nature 
and aredetected only after four or five days,a 
sentence of six months and three months on the 
accused is toosevere and punishment tor the period 
of imprisonment already undergone ‘one and a half 
months) would be sufficient. 


Cr. R.P. from an order of the Sessions 
Judge, Shahpur, dated November 1, 
1932. 

Mr. Ram Lal Anand, for the Petitioners, 

Judgment.—Altaf Hussain Shah and 
Ghulam Hussain Shah were respectively 
convicted under ss. 325 and 323, Penal 
Code, of causing grievous and simple 
hurt to one Fateh Mohammad and sentenced 
to one year’s and six months’ rigorous 
imprisonment. These sentences were 
reduced on appeal by the learned Sessions 
Judge to six months and three months. 
The four injuries found to have been 
sustained by Fateh Mohammad were of a 
very minor nature as the one described 
to be grievous and which was detected 
only after four or five days involved fracture 
of a metarcapal bone in the right 
hand. * 

In these circumstances the sentences 
awarded by the learned Sessions Judge 


minor 
days—Penal 
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tend to be severe and accepting the ap- 
plication for revision which was admitted 
on the ground of sentence only, I reduce 
the punishment to the period of imprison- 
ment already undergone (l months) and 
ee that the petitioners be released from 
jail. 
N. Sentence reduced. 


rere 


MADRAS HIGH COURT 
Criminal Appeal No. 115 of 1933 
July 31, 1933 
LAKSHMANA Rao, J. 
Tus PUBLIC PROSECUTOR— 
APPELLANT 


versus 
SUBRAMANTA PANDARA SANNADHI— 


ACOUSED 

Madras Local Boards Act(XIV of 1920), 
(b)—Ereetion of pandal over public 
license—Prosecution—Absence of 
public isna defence— Notice 
whether necessary. 

16 is the doing of the act without a license that 
is made punishable by a. 219 (b) of the Madras | ocal 
Boards Act; it is immaterial whether ornot the 
act caused any inconvenience or obstruction to the 
public. . 

Further a notice to remove the projection com- 
plained of is not a condition precedent to the institu- 
tion of a prosecution under s. 219 (b). 


Cr. A, under s, 417 of the Code of Crimi- 
nal Procedure, 1898, against the acquittal of 
the aforesaid accused by the Second Class 
Magistrate of Vedaranyam in Calendar 
Case No, 52 of 1932 on his file. 

Mr. Parakat Govinda Menon, for 
Appellant. 

Mr. K.S. Champakesa Ayyangar, for the 
Accused. 


Judgment.—It is not denied that a 
pandal was erected without obtaining a 
licence from the President of the Panchayat 
Board nor wasit seriously disputed that a 
licence would be necessary if the street in 
question is a public street vested in the 
Board, Itisthe doing of the act without a 
licence that is made punishable by s. 219 
cl. (b) of the Madras Local Boards Act and 
it is immaterial whether or not the act, viz, 
the erection of the pandal caused any incon- 
venience or obstruction tothe public.. Thè 
pandal in question would also bea projec- 
tion over the street for which too, a license is 
necessary and considering that it is the 
act itself that is made punishable under 
s. 219, cl. (b) of the Madras Local Boards 
Act, a notice to remove the pandal cannot 
possibly be a condition precedent to the 


s 219 
street, without 

inconvenience to 
to remove pandal, 


the 
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institution of a prosecution. The’section too 
does not make it a condition precedent to 
the institution of the prosecution, and 
notices were infact given to the accused 
that he should take out a licence. The 
accused would therefore be guilty under 
8.219, cl. (b) if the street in question is a 
public street vested in the Board and this 
the lower Court has not determined. The 
order ofacquittal is therefore set aside, and 
there should bea retrial in accordance with 
law by the District Magistrate or such 
other Magistrate as he may direct. 

A. Retrial ordered. 


a am eas 


BOMBAY HIGH COURT 
First Civil Appeal No. 22 of 1931 
December 22, 1932 
Patxar AND Bares, JJ. 
NAGAPPA BANDAPPA KADADI~ 
PLAINTIFF— APPELLANT 


VETSUS 
GURUSHANTAPPA SHANKRAPPA 
UMARJJI-—DEFENDANT— RESPONDENT 

Limitation Act (1X of 1908 , Sch. I, Art. 182 {2)— 
Final decree, meaning of—Decree—Appeal and 
application for review-—Application for review 
granted —Amendment of deeree— Appeal ayainst order 
granting review—Dismissal of both appeals—Appli- 
cation for execution—Limitation. 

A and B who were defendants Nos. land 2 ina 
suit, obtained a decree against C who was defendant 
No. 3, on December 14, 19:5, C applied for a 
review and B filed an appeal in the High Court 
against the original decree, in July 1926, the review 
application was allowed and the decree was amended, 
A and B appealed tothe High Court against the 
order granting review, Both the appeals were dis- 
missed by the High Court on September 2, 1979 and 
an application was made to execute the decree: 

Held, that the period of limitation commenced to 
run fromthe date on which the High Court dis- 
missed the appeals and that the application was in 
time, and that ifthe appeal had been successful the 
previous unamended decree would have remained the 
only subsisting decree capable of execution and the 
subsequent amending decree ipso facto would have 
been of no effect. Nagendra Nath Dey v. Suresh 
Chandra Dey (2), relied cn, Abdul Majid v. Jawahir 
Lal (3), Batuk Nath vy. Munni Dei (4), Sachindra 
Nath Roy v. Maharaj Bahadur Singh (5), distin- 
guished, (p. 1229, col. 1] 

Any application bya party toan Appellate Court 
asking to set aside a decision of a subordinate Court 
is an appeal within the ordinary acceptation of the 
term, An appeal against an order granting a review 
is included in the definition of appeal. ‘here is no 
justification for confining the word ‘appeal’ to 
appeals from decrees. Nagendra Nath Dey v. Suresh 
Chandra Dey (2), applied. |ibid.] 

The words ‘final decree’'in Art. 182 (2), Limita- 
tion Act, merely indicate the final order by which an 
Appellate Court decidesjan appeal and the article 
cannot be interpreted to mean that the decree must 
be one which finally disposes of the suit and 
merges in itself the decretal order of the original 
Court. Final is used in contradistinction with inter- 
locutory, [p. 1231, col. 1] 


NAGAPPA V. GURUSHANTAPEA 


"4997 


F.C. A. from the decision of the Kirst 
Class Subordinate Judge at Bijapur,in Civil 
Application No, 24o0f 1929, below Civil 
Application No. 380 of 1929. 

Mr. H. C. Coyajee, with him Mr. G. S. 
Mulgaonkar, for the Appellant. | 

Mr. B. G. Rao, for the Respondent. 

Patkar, J.—This is an appeal in ex- 
ecution of the decree in Suit No. 214 of 
1923 against the order of the learned 
First Class Subordinate Judge dismissing 
the application of the applicant for the 
necessary certificate to be sent to the 
First Class Subordinate Judge at Shola- 
pur under O. XXI, rr. 5 and 6, and for 
an order of transfer of the execution under 
s. 389 of the Civil Procedure Code. The 
principal ground on which the learned 
First Class Subordinate Judge dismissed 
the application is that the application for 
execution is beyond time under Art. 182 
of the Indian Limitation Act, 

It is necessary tostate the facts which 
have given rise to the contention that 
the application for execution is barred 
by limitation. In Civil Suit No. 214 of 
1923 the assignors of the appellant who 
were defendants Nos. 1 and 2, had obtained 
adecree against defendant No. 3 on 
December 14, 1925, to the extent of 
Rs. 42,940. Defendant No. 3 applied for 
a review and Appeal No. 35 of 1926 was 
filed inthe High Court against the original 
decree by defendant No.2. In July, 1926, 
the Subordinate Judge allowed the review 
application andon that date the decree 
was amended by reducing the amount to 


Rs. 27,940. Defendants Nos. 1 and 2 filed 


Appeal No. 65 of 1926 to the High Court 
against the order granting the review. 
Batitappears that no appeal was filed 
against the final decree reducing the 
amount to Rs, 27,940. Both the appeals 
were dismissed by this Court. The judg- 
ment of the High Court is reported in 
Shidramappa v. Gurushantappa (1). Appeal 
No. 385 which was brought against the 
original decree was dismissed on the 
ground that it ceased to exist having 
regard tothe later developments in the 
case. Appeal No. 65 was dismissed on 
the ground that the lower Court had 
jurisdiction to grant the review and the 
appeal was not maintainable under the 
Civil Procedure Code against the order 
granting a review. An appeal could lie 
only on the grounds mentioned in O. XLVII, 
r. 7, ascl. (w) ofr. 1 of O. XLII, had 


(1) 116 Ind, Qas, 227; 31 Bom L R137; AI R1929- 
Bom 183, : 
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been repealed by a rule of this Court 
under .s. 122 of the Civil Precedure Code. 
The decision of the appeal was embodied 
in a decreein which the order of the lower 
Court was confirmed with costs. A decree 
was drawn up and anorder of costs was 
also drawn up. - : 

The learned Subordinate Judge held 
that time ran from the dateof the amend- 
ed decree which was July 15,1926 and 
that the date of the decision in the appeal, 
October 29, 1928, did not give a fresh 
starting point of limitation under cl. (2) 
of Art. 182 of the Indian Limitation Act. 
The reasons given by the learned Subordi- 
nate Judge are:— (1) that the appeal was 
not from the decree sought to be executed, 
(2) that the appeal was not competent 
for thereasons given in the judgment of 
the High Court, and (3) that the appeal 
was disposed of on a preliminary objection 
raised by the respondent and was not 
heard and decided: on the merits and 
there was no real adjudication on the 
merits, 

If there had been no appeal against the 
order granting the review, time would 
have begun to run from July 15, 1926, 
the date of the decision passed on review 
under cl. (3) of Art. 182, The question 
arising in this appeal is whether time 
begins torun from October 29, 1928, the 
date of the decree or order of the Appellate 
‘Court, where there has been an 


appeal. 

On behalf of the appellant reliance is 
strongly placed on the recent decision 
of the Privy Council in the case of Nagen- 
dra Nath Dey v. Suresh Chandra Dey (2), 
where it was held that the words of 
Art, 182, cl. (2), are plain and without any 
qualification either as to the character 
ofthe appeal or astothe parties toit, and 
that where an appeal, irregular in form 
and insufficiently stamped, is dismissed 
both onthe ground of irregularity and 
upon the merits, it is nevertheless an 
“appeal” within the meaning of Art. 182, 
el. (2); and though the judgment-debtors 
against whom execution is sought are not 
parties to the appeal, time only runs against 
the decree-holders from the date of the 
Appellate Court’s decree dismissing the 
appeal. 

- The facts inthe present case are some- 
what adjacent to the facts in the case 


8) 137 Ind, Oas. 529; 59 I A 283; 34 Bom LR 1085; 
A I R 1932 PO165; Ind. Rul (1932) P'O 195; 36 0 
W N 803; (1982) A LJ 643; 34 Bom L R 1065; 55 O 
L J 528; 33 P L R 621; 36 LW 7;90 W N 68); (1939) 
M W N817; 63ML J 329; 6001 (P, 0), 
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of Nagendra Nath) Deby v: Suresh Chandra 
Dey (2). Itappears that in that case the 
receiver had borrowed Rs.2 18,000, from 
some of the co-sharers, and the result was ` 
that some of the co-sharers were mort-. 
gagees and all the co-sharers were mortga- 
gors. A preliminary decree was passed 
atthe instance of Madan Mohan, one of the 
co-sharers and mortgagees, and on June 
24, 1920,the Subordinate Judge passed a 
final decree at the instance of the said 
Madan Mohan, though it was drawn up on 
August 2,1920. On August 27, Madan 
Mohan presented an application .to the 
High Court purporting to appeal from the 
order of the Subordinate Judge 
alleging that no decree was drawn up. His 
objection was in respect of only a part 
of the decree in so far as the decision went 
against him in respect of the assignment 
from two of the co-sharers and mortgage- 
decree-holders, and he did not join as 
parties to the appeal the other decree- 
holders or the judgment-debtors. The 
appeal which was insufficiently stamped, 
was admitted and heard, and was dismissed’ 
on the ground of irregularity and also on 
the merits, But the dismissal was embodied 
in a decree of the High Court dated August 
24,1922, and it was the effect of the appeal 
that was considered by their Lordships of 
the Privy Council, who held that though 
the appeal was incompetent and was in- 
sufficiently stamped, it was mo less an ap- 
peal because it was irregular or incom- 
petent. | 

On behalf of the respondent. reliance has 
been placed on the decisions of the Privy’ 


‘Council in the cases of Abdul Majid v. 


Jawahir Lal (è), Batuk Nath v. Muni Det 
(4) and Sachindra Nath Roy v. Maharaj 
Bahadur Singh (5), where it was held that 
the order dismissing the appeal for want of 
prosecution did not deal judicially with the 
matter of the suit and could in no-sense be 
regarded as an order adopting or -confirm-* 
ing the decision appealed against. Those 
cases related to a: dismissal of- appeal for 
want of prosecution, and it. was thereforé, 
held that the appeal must be considered not 
to have been filed, and the appellant- was 
in the same position as if he had not appeal- 
ed at all. 

(3) 23 Ind. Cas. 649; 36 A 350; 16 Bom LR 395; 12 
ALJ 624; 18 O WN 963;19 O LJ626;27ML J17; 
(1914)M WN 485; 16 MLT 44;1 L W 483 (P.O). 

(4) 23 Ind Cas, 644; 36 A 284; 18 O WN 740: 12 A 
LJ 596; 19 O LJ 574; 16 Bom L R 360;27 M L J1; 16 
MLT1:1L W 729;411 A 104 (P, 0.). < 
, Cas. 6560; 49 0203; 24 Bom L R 659; 4 
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In the present case Appeal No. 65 was not 
dismissed for want of prosecution, Notice 
was served, arguments were heard, and the 
order confirming the order of the lower 
ie was embodied in a decree of the High 

ourt, “ 

It is, however, contended, first, that the 
appeal did not lie and was incompetent, 
and, secondly, that it did not decide the 
rights of the. parties, and, therefore, was 
not a final decree of the Appellate Court. 

The remarks of the Privy Council that 
an appeal is no less an appeal because it is 
irregular or incompetent would dispose of 
the first contention. It is observed by 
their Lordships of the Privy Council that 
there is no definition of appeal in the Civil 
Procedure Code and that any application 
by a party toan Appellate Court asking to 
set aside a decision of a Subordinale Court 
is an appeal within the ordinary accepta- 
tion of the term. The appeal against an 
order granting the review- would be includ- 
ed in the above definition. If the appeal 
had been successful the previous unamend- 
ed decree would have remained the only 
subsisting decree capable of execution and 
the subsequent amending decree ipso facto 
would have been of no effect. 


With regard to the second contention in- 
volving the meaning of the word “final,” it 
appears that their Lordships of the Privy 
Council have not referred to the word “final” 
when they stated as follows: “They think 
that the question must be decided upon the 
plain wordsof the Article: ‘Where ‘there has 
been an appeal,’ time is to run from the 
date of the decree of the Appellate Court.” 
It appears that the word “final” is used 
by antithesis to the word “interlocutory.” 
If the word “final” was intended to be used 
in the sense of finally disposing of the rights 
of the parties to the suit, it appears that 
there would-be no necessity to resort to the 
second clause of Art. 182 for counting the 
time from the date of the appellate decree 
for if the decree of the Appellate ‘Court 
reverses thesdecree of the First Court or 
embodies the decision of the lower Court, 
in other words, if the decree of the lower 
Court is merged in the decree of the Appel- 
late Court, time must obviously run from the 
date of the appellate decree. Though 
under s. 37 of the Civil Procedure Code, 
the application for execution is to bemade 
tothe Court of ths first instance, it is the 
decree of the Appellate Court that is being 
executed andtime must run from the date 
of the appellate decree under cl. (1), Art. 182. 
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Tt is only when the decree sought to be . 
executed is the decree of the lower Court 
and not merely of the Appellate Court, and 
the appeal is with regard to a part of the 
decree or against any other decision in 
the suit which is sub judice between the 
parties that the question as to whether time 
would run from the date of the appellate 
decree would arise for decision and cl. (2) 
of Art, 182, would come into operation. I 
think, therefore, that the words of Art. 182, 
cl. (2), must be understood in their plain. 
meaning and the question in each case 
is whether there has been an appeal, and if 
that is the case, time must run from the 
date of the decree of the Appellate Court 
if the decision of the Appellate Court is 
not interlocutory but final. In the present 
case, Appeal No. 65 was dismissed and the 
order of the lower Court was confirmed and 
that decision was embodied in the decree 
of this Court. 

In Narsingh Sewak Singh v. Madho Das 
(6), where there had been a review of judg- 


‘ment and an appeal from the'decreo passed on 


review and such decree having been set aside 
an application was made for the execution of 
the original decree, it was held that time 
began to run not from the date of the decree 
sought to be executed but from the date of 
the decree ofthe Appellate Court. It was fur- 
ther held that the words “where there has 
been an appeal” do not contemplate and 
mean only an appeal from the decree of 
which execution is sought but include an 
appeal from the decree passed on review 
where there has been areview of judgment 
on whichsuch decree is based. 

It is not necessary to go into the cases 
cited inthe judgment ofthe lower Court, for 
I think, the question has to be decidedin 
accordance with the Privy Council decision 
to which I have referred. Their Lordships of 
the Privy Council in Nagendra Nath Dey’s 
case (2) also observe as follows (p. 1071*) :— 

“It is at least an intelligible rule that so long as 
there is any question sub judice between any of the 
parties, those affected shall not be compelled to 
pursue the so often thorny path of execution which 
if the final result is against them, may lead to 
no advantage. Nor in such a case as this is the judg 
ment-debtor prejudiced, He may indeed obtain the 
boon of delay, which is so dearto debtors and if he 


is virtuously inclined there is nothing to prevent 
his paying what he owes into Court.” 
I think, therefore, that having regard 


to the recent Privy Council decision, the 

view taken by the lower Court is erroneous, 
We must, therefore, reverse the decree 

of the lower Couri and direct the lower Cour, 
(6) 4 A 274; A W N1832, 25; 6 Ind. Jur, 597. 
*Pazeof dt Bom, L Re—[Ed.] 
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to dispose of the application on the merits. 
Costs of this appeal will be costs in execu- 
tion. ; - rot 

Barlee, J.—I agree. The facts of this 
case are briefly as follows :—The- appellant 
is an assignee from defendants Nos.1 and 
2 in Civil Suit No. 214 of 1923 of their 
right under a decree against defendant 
No. 3-for Rs. 27,940. Defendants Nos. 1, 2, 
3 and 4 and plaintiffs Nos. 1 and 2 were 


members of one family divided into three- 


branches. Defendants Nos. 1 and 2 formed 
one branch, defendants Nos. 3 and 4 another 
branch and plaintiffs Nos. 1 and 2 a third 
branch. In 1918, wishing to divide, they 
referred the question of division to an arbi- 
trator who made an award on September 5, 


1923. The plaintiff applied in Suit No. 214. 


of 1923 to have the award filed. On Decem- 
ber 14, 1925,the Subordinate Judge made 
a decree on the award. It provided inter 
alia that defendant No. 3 should pay 
Rs. 42,940 to defendant. Nos.1 and 2. On 
March-6, 1926, defendant No. 3, the judg- 
ment-debtor, applied for a review, but 
before the final order was passed on his 
application, defendant No.2 had filed an 
appeal to this Court (Appeal No. 35 of 
1926}, from the decree as it then stood. 


The next event wasthe order of the lower. 


Jourt in the review application. On July 
15, 1926, the Court allowed the application 
and amended the decree by reducing the 
amount to be paid by defendant No. 3 to 
Rs, 27,940. Onthis defendants Nos. 1 and 


2 filed Appeal No. 65 to this Court chal-. 


lenging-therein the right of the learned 
Subordinate Judge to review his first de- 
cree. - 
At this stage, then, there were in existence 
a decree of the lower Court as amended in 
review, an appeal against the original de- 
cree, and an appeal against the order in 
review. Both these appeals were dismissed 
by this Court, the first one because the 
decree appealed against had ceased to 
exist, and the second one, Appeal No. 65, 
because no ground for interference ` was 
shown. 

On August 6; 1929, defendants Nos, 1 and 
2 assigned their rights to the present ap- 
pellant. On September 2, 1929, the present 
appellant made an application in execution. 
This application was filed more than three 
years after the amended decree but less 
than. three years from the date of the 
decisions of the High Court in the appeals: 
The question, then, in this case is whether 
the appellant is entitled to the benefit of 
Art. 182, cl, (2), that is whether he is entitled 
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to count time from the date of the tw 
orders of this Court inthe appeals. Tha 
date was October 29, 1928. The learned 
Subordinate Judge has decided that the 
application is time-barred. His decisions 
based on a consideration of a number of 
authorities, which he has cited, is that time 
must be reckoned from the date of the 
amended decree, July 15, 1926, and cannot 
be enlarged by the operation of the second 
clause of Art. 182. 

In appeal, Mr. Coyajee has relied on the 
recent Privy Council decision in the case 
of Nagendra Nath Dey v. Suresh Chandra 
Dey (2). The-facts ofthat case were some- 
what similar to those of the present case. 
There a mortgage decree - was passed on 
June 24,1920. One of the decree-holders, 
a man named Madan Mohan, was dis- 
satisfied with the order of the Subordinate ` 
Judge which disallowed his claim to be 
substituted for one of the other decree-bold- 


ers, whose rights he claimed to have 
acquired, and he appealed to the High 
. Court, and his appeal purported to be 


against the order of the said Subordinate 
Judge of June 24,1920, rejecting his claim 
against his co-plaintiff and he did not join 
in the appeal of the judgment-debtors, that 
is the quarrel inthe appeal was one between 
the two plaintiffs. He stated in his appeal 
that no decree had been drawn up and, 
therefore he was appealing against the 
order of the Subordinate Judge. That was 
not true. The appeal, however, though ir- 
regular in form and insufficienly stamped 
as stated by their Lordships atp. 10694, 
was admitted and heard in due course 
and was dismissed. Later in execution of 
the original decree, the question arose 
whether the terminus a quo was the date 
of the decision of theirregular appeal or the 
date of the original decree in suit, June 
24, 1920. The case went to the Privy Coun- 
cil, where their Lordships after setting out 
the facts, stated as follows (p. 10592) :— 

“If the three years are to be calculated, as the res- 
pondents contend, from the date ofthe decree of the 
Subordinate Judge viz., June 24,71920,-the application 
was manifestly out of time; it was within time if 
the critical date is that of the decree of the High 
Court of August 24, 1922 and the decisicn of this 
question depends on whether Madan Mohan’s appeal 
which was dismissed on the latter date was an 
appeal within the meaning of the second clause in 
the third column of the article cited above (i. e. 
Art. 182). The Subordinate Judge held that it 
was, and that the application wasin time; the judg- 
ment-debtor respondents appealed and the High 
Court took the opposite view and dismissed the 
application of the appellants.” : 

Their Lordships, after quoting a number 

*Page of 34 Bom, L, Re—lEd.] 
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of decisions on the point ruled as follows 
(p. 1070*) : — 

“Their Lordships think that nothing would be 
gained by discussing these varying authorities in 
detail. They think that the question must be decided 
upon the plain words of the article: ‘where there has 
been an appeal' time istorun from the date of the 
decree ofthe Appellate Oourt. There isin their Lord- 
ships’ opinion no warrant:for reading into the 
words quoted any qualification either as to the 
character of theappeal or asto the partiesto it; the 
words mean just what they say. The fixation of 
periods of limitation must always be to some extent 
arbitrary and may frequently result in hardship. 
But in construing such provisions equitable considera- 
tions are out of place,and the strict grammatical 
meaning of the words is, their Lordships think, the 
only safe guide.” 

This being the case, we have to decide 
on the plain meaning of the words, apart 
from authority, as to whether in the present 
case there has been an appeal which will 
enlarge the period of limitation. Certainly 
it cannot be denied that there has been 
an appeal, and the argument that an appeal 
to come within the meaning of the Article 
must be an appeal from an original decree 
cannot be accepted in view of their Lord- 
ships’ dictum that nothing must be added 
to the words of the Article. But there remains 
the question, what is the meaning of the 
term final decree, and on this point we 
have heard an interesting argument. Mr. Rao 
contends thatin this case there was no 
decree which can be called final. His view 
is that to be final a decree must be one 
which finally determines the rights of the 
parties to a suit, that is, it must be an 
appeal which confirms or varies an original 
decree of a lower Court. This view the 
learned Advocate has supported by reference 
to two decisions of the Privy Council in 
Abdui Majid v. Jawahir Lal (8) and Batuk 
Nath v. Munni Lal (4) and one decision of 
the Privy Council which is in Sachindra 
Nath Roy v: Maharaj Bahadur Singh (5). 
But in none of these cases did the same 
question arise as we haveto answer ‘here. 
In each the*order relied onas a final de- 
cree was’ merely one which dismissed an 
appeal for want-of prosecution. We have 
to interpret! the Article by giving ihe 
words their natural and ordinary meaning 
and Lam of opinion, therefore, that the 
words final decree merely indicate the final 
order by which an Appellate Court decides 
an appealand that we cannot interpret 
the Article to mean that the decree must 
pe one which finally disposes of the suit 
and merges in itself the decretal order of 
the original Court. Final appears to be 
used in contradistination with interlocutory. 


-Pago of 31 Bom. L, R—[Bd,] 
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If we were to hold that a decree canno 
be final unless it merges in itself the de 
cree of the first Court, we must confine 
this Article to appeals from decrees, and 
there at once we are met with the difficulty 
that their Lordships of the Privy Council 
in Nagendra Nath Dey’s case (2) have decided 
that there is no justification for confining 
the word “appeal” to appeals from decrees, 
In my opinion, then, the recent decisions 
in that case has made it necessary for us 
to reverse the decision ofthe lower Court 
and allow the appeal.. 


N.-A, Appeal allowed. 





LAHORE HIGH COURT 
Criminal Appeal No. 1006 of 1932 
November 26, 1932 
COLDSTREAM AND Jat Lat, JJ. 
ARJAN AND oTaERS—Oonvicts — 
APPELLANTS 


versus 
EMPEROR—Obpposirz Party 

Criminal. trial—Hvidence—Interested and un- 
convincing evidence let in to corroborate approver's 
evidence -Sufficiency of—Hvidence Act (I of 1872), 
a. 114, ill (b). 

Where the prosecution evidence let in tocor- 
roborate the approver's testimony is unronvincing 
and interested, the witnesses beingin inimical terms 
with somé of the accused, the required corrobora- 
tion emnot be said to have been supplied and 
the accused are entitled to acquittal. [p 1231, col. 1.] 

Or. A. from an order of the Sessions 
Judge, Karnal, at Rohtak Camp, dated 
July 28, 1932. 

Messrs. Shamair Chand, Qabul Chand and 
Muhammad Amin, for the Appellants. 

Mr. Des Rai Sawhney, for the Crown. 

Jai Lal, J.—Six men, Arjan, Ghisu, 
Nihalu, Hatia, Bhartua, and Pali have been 
convicted by the Sessions Judge of 
Karnal of the murder of Sri Uhand 
on the night preceding December 2], 
1931. Arjan and Pali have been sentenc- 
ed to death and the rest to transporta- 
tion for life. Pali has appealed through 
the jail and the rest of. the convicts have 
appealed through Messrs. Shamair Chand 
and Qabul Chand, Advocates, whom we 
have heard on their behalf and also Mr. 
Nazir Hussain on behalf of Pali. 

Sri Chand was the execution agent of 
the Zamindara Bank and the other allied 
societies. Pali, appellant, owed some money 
to the Bank on account of a decree and Sri 
Chand had attached some of his catfle in 
execution of that decree. Arjan, appellant, 
had filed objections to the attachment of 
the cattle ashe claimed the same to be 
his own. It seems that Sri Ohand went 
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ta Rajpur, the village of Pali and Arjan 
with the express object inter alia of re- 
‘covering the money from Pali; the pro- 
secution case is that be had been invited 
by Pali to his village in order to arrive at 
some arrangement for the payment of the 
money due from him. Sri Chand left 
his village a couple of days before, tell- 
ing his wife and other members ofthe 
family that he was going to Rajpur in order 
to collect the money from Pali. He was 
expected back at his house on the 22nd 
but he did not return.. His wife and other 
members of the family, therefore, became 
anxious, and Mohan, his brother, went to 
Rajpur to ascertain-the reason of his absence, 
but in spite of enquiries failed to get any 
information about the whereabouts of his 
brother. He consequently made areport at 
the thana in which he expressed a 
suspicion that his brother had been kept 
in wrongful confinement by somebody. 
Investigation was taken in hand by the 
police and enquiry’: was made from Pali, 
Arjan and others. Finally, the appellants 
were arrested along with one Mange, who has 
appeared as a prosecution witness on 
receipt of a pardon. Mange madea 
détailed statement of the manner in which, 
according to him, Sri Chand had teen 
killed by himself and the six appellants, 


he then took the police to a well outside’ 


the village Rajpur and on his pointing 
out the dead body of Sri Chand was re- 
covered from it, 

` The full circumstances of the manner 
in which the deceased was killed are 
described by Mange in his statement at 
the trial. He ‘says that he was smoking in 
his house on the evening of Decem- 
ber 21, when Nihalu appellant invited him 
for a smoke and on the way told him 
that it was intended to kill Sri Chand 
in the house of Pali and asked him to 
join the enterprise. He consented and 
these men then reached the house of Pali 
and found Batia, Bhartu, Ghisu, Sri 
Chand, Arjan and Pali and also Musammat 
Chalti, wife of Pali, present there. When 
they were silting there P. W. Lakhi came 
‘and asked Sri Chand to go with him 
to make a settlement in respect of the 
debt due from him. Sri Chand said that 
he would go later, and Lakhi went away. 
The door of the house was then locked from 
inside and at the order of Arjan, Hatia, 
Ghisu and Bhartu caught hold of Sri 
Chand, threw him on the ground and 
pressed his throat. Musammat Chalti at the 
request of Arjan then brought a rope 
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with which Sri Chand was strangled to 
death. All the appellants, according to 
Mange, including himself joined in the 
killing of Sri Chand except Arjan who 
merely gave orders. It was then decided 
to dispose of the body which was placed 
in a basket and taken to the well, in 
which it was thrown. As the party came 
out of the house of Pali, Prosecution 
Witness Neki met them and further on 
Prosecution Witness Ram Parshad and still 
further Prosecution Witness Harke 
met them. It may be mentioned that when 
the body was thrown in the well, Pali and 
Arjan were not with the remaining culprits: 
as they had returned to their respective 
houses as soon as the party had reached 
outside the villagé abadi. In cross-examina- 
tion the approver admitted that Ghisu 
had given evidence against his brother ` 
in which 
the accused was convicted, and further 
that the same accused had given evidence 
against the approver in another criminal 
case. He furtheradmitted that Arjan had 
appeared as a witness for the prosecution 
in a criminal case against his brother Hari 
Ram and others. 

So far asthe evidence of Mange is con- 
cerned, it implicates all the appellants 
in the crime. The question is whether 
his evidence has been corroborated by 
reliable evidence in material details against 
each of the appellants. This corroboration 
was sought to be established by the pro- 
secution by the testimony of Neki who 
stated that he met the party outside the 
house of Pali and that at that time Hatia 
had a basket on his head. This witness 
had given evidence against Ghisu in a 
civil case before. Ram Parshad was also 
produced to prove that he met the appel- 
lants and Mange approver outside the 
village and that Ghisu had a basket on his 
head; but he did not see Arjan-and Pali 
at the time; it must, however, be remem- 
bered that according to the approver they 
had already returned tothe village. Harke 
stated that about mid-night he saw 
Hatia, Nihalu, Ghisu, Mange and Bhartu 
gotowards the well in which the corpse 
was subsequently found. He admitted that 
Bhartu had brought a suit on behalf of 
Tara, nephew of Pali, against his father, 
Lakhi states that he went to the house 
of Pali and found the appellants and Sri 
Chand there, that he reyuested Sri Chand 
to accompany him to settle his debt, but 
the former said that he was busy at that 
time. He, therefore, went back. The only 
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other evidence, to which reference need be 
made, is the statement of Mohan, brother 
ofthe deceased. He says that he went to 
the village Rajpur and made enquiries 
about his brother but found no clue. He 
then reported the matter at the thana. 
He was present in the village for two days 
and he admits that all the witnesses for 
the prosecution who have been produced 
to support the testimony of the approver 
live near the house of Pali. He made 
enquiries for two days and particularly from 
Lakhi, Neki, Harke and Ram Parshad about 
the whereabouts of his brother but receiv- 
ed no information from them. Thelearned 
Sessions Judge is of opinion that the state- 
ment of Mohan that he made enquires from 
these witnesses is probably false. There 
is no reason to hold that this statement 
is false but even if it is false, the alternative 
is that he made no enquiries from these 
persons. Now, he knew that Sri Chand had 
* gone.to Rajpur to collect the debt from 
Pali and he suspected foul play; it would 
naturally be expected from him that he 
would make enquiry not only from Pali 
but from his neighbours as well. He 
omitted to do so which would be a curious 
circumstance, The night was a moon-lit 
night and it is doubtful that the appellants 
would carry ‘the corpse of the deceased in 
a basket and accompany- it in a body so 
as to be seen by other residents of the 
village. There is no doubt that Sri Chand 
went to Rajpur with the object of collect- 
ing the debt from Pali. It also appears 
that Arjan had reason to be annoyed with 
him, The deceased apparently was un- 
popular with the debtors of the bank and 
therefore there were other men in this 
village who had motive to do him injury. 
The evidence of the prosecution witnesses 
who have attempted to support the testi- 
mony of the approver as to the movements 
of the appellante during the night in ques- 
tion is not convincing and in some respects 
is interested, they -being inimical to some 
of the accused as I have already stated. 
WhileI hold that Sri Chand was killed 
in the village Rajpur, the testimony of 
the approver that the present appellants 
murdered him is not corroborated by any 
reliable evidence. I would, therefore, accept 


the appealof the convicts and acquit 
them, 

Coldstream, J.—I agree. . 

NA. _ Appeal accepted.’ 
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BOMBAY HIGH GOURT. . 

Second Civil Appeal No. 468 of 1928 

: November 11, 1932 

PATKAR AND BARLEB, JJ. . 

SHAMJI RAKHAMA PATIL AND ofarrs— 

. PLAINTIFGS ~ APPELLANTS 


: versus 
MAHADEV SADASHIV PATIL AND OTHERS 
. — DEFENDANTS — RESPONDENTS 

Co-operative Societies Act (II of 1912), 8. 42— 
Liability of Co operative Society—How to be 
enforced—Winding up proceedings and _-not separate 
sut, 

A liability incurred by a co-operative credit 
society formed under the Co-operative Societies 'Act 
can be enforced only by the procedure of winding 
up contained in the Act and not directly by suit of 
a creditor. Harihar Prasadv. Bansi Missir (1), 
relied on. [p. 1238, cols. 1 & 2.] 

S. O. A. from the decision of the District 
Judge at Nasik, in Appeal No, 112 of 1926, 
modifying that of the Subordinate Judge at 
Malegaon, in Civil Suit No. 626 of 1924, 

Messrs. A. G. Desai, and T. N. Walawal- 
kar, for the Appellant. . 

Messrs. G. N. Thakor, W.B. Pradhan, P. 
S. Bakhale, V. N. Chhatrapati for the Res- 
pondents. 

- Patkar, J.—-It is necessary to state 
the facts which led to the present litiga- 
tion. . 

The Daregaon Co-operative Oredit Society 
of which the plaintiff, the defendants and 
others were members and Shravan Shamji 
was Chairman, executed an agreement 


with the Malegaon Municipality to pur- 


chase and remove the manure for five 
years at the rate of Rs. 2,500 for 1916-1917 
and Rs. 100 in addition for each subsequent 
year. The plaintiff and defendant No. 1 
were sureties of the society for the due per- 
formance of the agreement. The contract 
was carried out for some years and 
was subsequently broken on October 1, 
1918. The Malegaon Municipality there- 
upon brought Suit No. 304 of 1921 against 
Shravan Shamji, the plaintiff defendant 
No. 1 and the liquidator representing the 
co-operative society. On November 21, 1922, 
a decree was passed awarding the plaint- 
iff's claim against the society as regards 
its property represented by the liquidator 
and against defendant No. 1 and the 
plaintiff. The claim ‘was dismissed as 
against the chairman: In the liquidation 
proceedings the liquidator recovered 
Rs. 825 and paid it tothe Municipality. 
The present plaintiff . paid as surety 
Rs. 2,891-1-10 and costs . and ha8 brought 
this suit against. the co-surety defendant 
some. of tthe members of. 
the Daregaon Co-operative Credit Society. 
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The defence of the defendants other 
than defendant No. 1 was that if the 
society were to be held responsible, 111 
members ofthe society were necessary 
parties. It was also objected that the 
contract was ultra viresof the co-operative 
society and that s. 42 of the Co opera- 
tive Societies Act barred the present 
suit. 

The learned Subordinate Judge held 
that.defendant No. 1, the co-surety, was 
liable to pay the amount of Rs.1,398-12-5 
and the suit as against defendants Nos. 2 to 
17 was dismissed. 

On appeal the learned District Judge 
on the question of non-joinder of the other 
defendants held that the defendants did 
not apply to have the other members 
made parties, and further held that the 
liability of the members was unlimited 
under s, 4 of the Co-operative Societies 
Act, and the plaintiff who was a surety 
occupied two positions, viz., as surety and 
also as contributor. The learned District 
Judge was of opinion that if a man 
has two causes of action, he is no; bound 
to sue on both and that as surety under 
s. 140 read with s. 43 of the Indian Con- 
tract Act he could bring a suit against 
some of the members of the co-operative 
society. He further held that though 
the decree restricted the liability of the 
society to the property in the hands of 
the liquidator, i.e., the property in the 
hands of or realised by the liquidator, the 
property of the society included the un- 
tapped liability ofthe members which was 
unlimited, and therefore the members were 
personally responsible to the plaintiff's 
claim. He, therefore, awarded a-decree for 
Rs. 3,065-13-7 against all the defendants 
including defendant No. 1. 

Tt is contended on behalf of the appellant 
that the suit inthe absence of the other 
members of the society did not lie and 
ought to have been dismissed, and that if 
O. Lr. 9, of the Civil Procedure Code, 
applied, the other members ought to have 
been brought on the record or a decree 
should have been passed against the de- 
fendants to the extent of their propor- 
tionate liability and not in respect of the 
whole amount. It is further contended 
that the agreement was ultra vires of the 
society. Lastly, it was urged that a decree 
as against the Oo-operative Society was 
against the property of the society and 
the defertdants could not be held liable 
and that the only remedy against the 
members of the society was under 
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r e of the Co-operative Societies Act, IT of 
12. 

It is contended on behalf of the respon- 
dents that the contract was ultra vires. 
A decree was obtained against the co- 
operative society represented by the 
liquidator in which this point was raised - 
and the decree was passed against the 
co-operative society limited to the extent 
of the property. It was held that the 
contract was intra vires. The society was 
then in existence and it was properly re- 
presented by the liquidator. We think, 
therefore, that so far as the decree pro- 
ceeded against the property of the society, 
it was binding against the society, and 
the point as to whether the contract 
was ultra vires or not ‘cannot now be re- 
agitated. 

The most important point in this appeal 
is whether the members of the co-opera- 
tive society are individually liable. Accord- 
ing to s. 4 of the Co-operative Societies 
Act (II of 1912), proviso (2), the liability 
of the members is unlimited. Ina Full 
Bench decision of the Patna High Court, 
Harihar Prasad v. Bansi Missir (1), it 
was held that as in the case of companies 
registered under the Indian Companies 
Act, so in the case of societies registered 
under the Act nowin question, the mem- 
bers are not liable to have executions 
issued against them in respect of judg- 
ments obtained against the socie.y. The 
members can only be reached individually . 
by the process of winding up. The judg- 
ment proceeds on the view of Lord Lindley 
in the 6th edition ofhis treatise on Com- 
panies at p. 1229, and is also based 
on the provisions of Act II of 1912. There 
ig nothing in the rule which would render 
the members of co-operative societies liable 
individually apart from the society. It 
was held in Harihar Prasad v. Bansi 
Missir (1) that the method of enforcing a judg- 
ment against a society of unlimited liability 
did not differ from the method which.the 
law allowed in the case of a society of 
limited liability, and, therefore, in either 
case the individual hability of the mem- 
bers did not arise until the stage of winding 
up wa; reached. 

Under s. 41 of Act II of 1912, where 
the registration of a society is cancelled, 
the society shall cease to exist as a corporate 
body. Under s. 42 (1), where the registra- 
tion of a society is cancelled, the Registrar 


(1) 134 Ind. Oas. 421; 11 Pat. 174; 12P UL T619; 
Gb 1931 Pat, 321; Ind, Rul. (1931) Pat, 452 


1934 


may appoint a competent person to be 
liquidator of the society, and under sub-s. (2) 
a liquidator appointed under sub-s. (1) 
shall have power, among other things, to 
determine the contribution to be made 
by the members’ and past members of 
the society respectively to the assets of 
the society, and to investigate all claims 
against the society and subject to the 
provisions of the Act to decide questions 
of priority arising between claimants. The 
only exception is provided in the case of the 
Crown under s. 44 (2) of the Act which lays 
down that sums due from a registered 
society to Government and recoverable 
under sub-s. (1) may be recovered, firstly, 
from the property ofthe society; secondly, 
inthe case of a society of which the liability 
of the members is limited, from the 
members subject to the limit of their 
liability; and, thirdly, inthe case of other 
societies, from the members. The general 
ruleis that a creditor cannot recover from 
the members of the society except by the 
machinery provided by ss. 36 to 42, the only 
exception provided by the statute being in 
favour of the Crown under s. 44 of Act II of 
1912. 

It is contended on behalf of the respond- 
ents that the present case must be dis- 
tinguished on the ground that the society 
has ceased to exist. It appears to me that 
the ground on which the case is sought to be 
distinguished rather goes against the con- 
tention of the respondent. The effect of 
the incorporation is to protect the in- 
dividual members from suits by creditors, 
When’ a society is registered and becomes 
a corporate body the members are only 
liable to contribute towards the deficiency 
from the assels in the course of liquida- 
tion. If before the cancellation of the 
society the decree-holder cannot execute 
the decree against the members who 
compose the society, it is difficult to hold 
that the members would be liable after the 
extinction of the society. 

In Halsbury’s Laws of England, Vol. 
XVII, para. 53, p. 19, it is laid down:— 

“The creditors of a registered industrial and 
provident society must look to the society for payment 
of their debts and not to the individual members.” 

The distinction between partners and 
members of an incorporated association is 
emphasized by Cove, J., in Inre Sheffield 
and South Yorkshire Permanent Building 
Society (2) as follows (p. 476*):— 

“He argued that persons who unite together for 

(2) (1889) 22 Q B D470; 58 L J QB 265;60 L T 
186: 54 J P 475. 

*Page of (1889) 22 Q. B, D, [Ed] 
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trading or making profits in any way are, at common 
law, liable for all debts which are incurred during 
the tims they are members of the association and 
that, if the association has ultimately to be wound u 
past members must pay their shares of the debts. 
As a general rule—apart from legielation—that is 
perfectly true with respect to partners, and with 
respect to associations in the nature of partnership 
where there is no incorporation, but with respect to 
corporations the case is entirely different where the 
legislature has not thought fit to intervene, or where 
the charter under which the body is incorporated doeg 
not provide otherwise. A corporation is a legal 
persona just as much as an individual; and,ifa man 
trusts a corporation, he trusts that legal persona, and 
must look to its assets for payment: he can only call 
upon individual members to contribute in cage the 
Act or charter has so provided.” 


Reference was madeon behalf of the 
respondent tos, 5, cl. 2 of Bombay Act VII 
of 1925 which provides that the liability of a 
society of which the primary object is the 
creation of funds to be lent to its members, 

7 members 
are agriculturists and of which no member 
isa registered society, shall be unlimited 
and the members of such a society shall 
on its liquidation, be jointly and severally 
liable for and in respect of all obligations of 
sucha society. The unlimited liability is 
to come into existence on liquidation and it 
must be understood in the sense of eon- 
tributory liability in the liquidation proceed- 
ing. It is left to the liquidator to decide in 
the liquidation proceeding to recover the 
amount of debt on the basis of equal pay- 
ment and the contribution is to be recovered 
from each member during the process of 
the liquidation and that liability is 
unlimited. The unlimited ‘liability of the 
members cannot be enforced in a separate 
suit when the society is incorporated and is 
in existence much less after the extinction 
of the society. I think, therefore, that a 
decree passed against the defendants other 
than defendant No. 1 inthis suit is erroneous 
on the ground that the remedy of the 
plaintiff was to approach the liquidator to 
enforce the unlimited liability during the 
process of the liquidation of the several 
members in order to pay off the decree- 
holder. If the liquidator had failed to 
comply with the requisition it would have 
been open to the plaintiff to approach the 
Registrar. The plaintiff was entitled as 
a surety under s. 140 of the Indian 
Contract Act to the rights of the credito 
who had obtained a decree against the 
estate of the society. The learned District 
Judge held that the plaintiff wag entitled 
to proceed against the estate of the Society 
which included the untapped liability of 
the members, but the individual liability 
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of the. members could not be tapped except 
by the machinery provided by ss. 36 to 42 
of the Act. 

It is, therefore, unnecessary to consider 
the other point urged, whether the other 
members ought to be made parties to the 
suit. I think, therefore, that the decree 
passed by the first Court is right and that 
the view taken by the lower Appellate Court 
is erroneous so far as defendants other 
than defendant No.1 are concerned. As 
regards defendant No. 1, who is a surety, 
his liability to pay the amount of 
Rs. 1,398-12-5 isclear on the agreement of 
suretyship. That decree was noi appealed 
from and has become final. 

We reverse the decree of the lower 
Appellate Court and restore that of the trial 
Court. 

The order as to costs of the first Court 
will stand. The appellants will get the 


costs in this Court and in the lower 
Appellate Court. 
.As regards defendant No. 15, who is 


respondent No. 6, it was held that he was 
nota member and still he was joined as 
respondent No. 6. He was unneccssarily 
made a party to the appeal. The ‘appel- 
lants must pay the costs of respondent 
No. 6. 

Similarly the appellant must pay the 
costs of respondent No. 7, who was 
defendant No. 16, on the ground that though 
defendant No. 16’s name was struck off in 
the lower Appellate Court he is unnecessari- 
ly joined as a respondent in this appeal. 

Barlee, J.—I agree. It is unfortunate 
that the plaintiff has misconceived his 
right in this matter. Asa surety he. was 
liable to satisfy the claim of the Munici- 
pality against the society and having done 
so was entitled to stand in the shoes of the 
Municipality and had the remedies which 
had been available tothat body. But it 
is not correct to say that the members of 
the society were joint promisors and ag 
such individually liable to pay the debts 
of the corporate body to which they be- 
longed. The learned Judge has treated 
them ‘as partners, but they were not 
partners. The society was a corporate 
body created by statute and the Munici- 
pality dealt with it and not with thein- 
dividual members; See Harihar Prasad 
v. Bansi Missir (1). The members were 
subject to a statutory liability to contribute 
to the debt8 of the society; but, apart from 
rules, that liability could only be enforced 
by the procedure of winding up contained 
inthe Act, and not directly by suit of a 
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creditor. Thus it was not an asset, 
available to the Municipality, or the 
Plaintiff assurety, which could be reached 
by the process of suit and execution. 

NA, Decree reversed. 


PATNA HIGH COURT - 

Full Bench 
Miscellaneous Judicial Case No. 99 of 1932 
December 21, 1933 
CovrtTner-TERRELL, C. J., 

KULWANT SAHAY AND JAMES, JJ. 
COMMISSIONER or INCOME-TAX, 
BIHAR ano ORISSA—PETITIONER 
versus A 
Maharajadhiraj Sia KAMESHWAR 
SINGH - Oppostru Parry 


Income Tax Act (XI of 1922),8 2 (1) (a\—Source 
of income to be considered in proximate rather than 


| its ultimate significance —Assessee in the position of 


landlord with respect to cultivating tenants—Income 
derived from the lands, if agricultural income, 

For the purposes of assessment to income-tax, the 
s>urce of the income must be considered in its 
proximate rather thanin its ultimate significance. 
lf the income is derived from land used for agri- 
cultural purposesas rent cr revenue, then such 
income is exempt from assessment. The income 
cannot be made taxable unless and untilif can be 
brought strictly within the letter of the law and a, 
fiscal statute must beconstrued strictly in favour of 
the subject [p 1237, col. 2] : 

Where the assessee is a mortgageo lessee in pos- 
session, and is in the position of a landlord with res- 
pect to the actual cultivating tenants within the mean- 
ing ofthe term in the Bengal Tenancy Act, and has 
to pay the Government revenue, cesses and taxes 
and his nameis registered in the Land’ Registration 
Department, the income derived from the lands | 
must be agricultural income and hence exempt from 
taxation. [p.1238, col 2] 

Statement of a case unders. 66 (2) òf the 
Indian Income Tax Act of 1922 by the 
Commissioner cf Income-Tax, Bihar & 
Orissa, forwarded on April 28, 1932, regard- 
ing assessment of Income-Tax on Maharaja- 
dhiraj Sir Kameshwar Singh of Darbhanga. 

The Advocate General of Bengal and Mr. 
Manohar Lal, for the Petitioner. 

Sir Sultan Ahmad, Messrs, K. P. Jayas- 
wal, P. R. Das, 5. M. Gupta, Murari Prasad 
Sudhir K. Basu, R. Misra, B. P. Sinha, 
C. S. Jayaswal and K. P. Upadhaya, for the 
Opposite Party. . 

Courtney-Terrell, C. J.—The question 
for decision in this case is whether an item 
in the assessee’s income for the year from 
October 1, 1928 to September 30, 1929, is 
properly to be considered as ‘rent or revenue 
derived from land used for agricultural. 
purposes’ under s. 2, sub-s. (1) (a) of the Act 
and so exempt from taxation. 

-The assessee has a large money-lending 
business. On March 3, 1929, he entered into 
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a business transaction with the proprietors 
ofthe Lachmipur estate. The Lachmipur 
estate comprises two properties, one in 
Bhagalpur and the other in the Santal 
Parganas. By the lawof the Santal Par- 
ganas the latter property could not be 
mortgaged. 

The proprietors wished to take aloan of 
183 lakhs from the assessee and the bargain 
is contained in two bonds, the one relating 
tothe Bhagalpur property and the other in 
respect of the Santal Parganas property. 
The first is a zurpeshgi lease with a usufruc- 
tuary mortgage and the lalter is a thica 
lease. They are interdependent and each 
makesreference to the other. In the case 
of the Bhagalpur bond the yearly income 
of the property mortgaged was calculated 
as Rs. 1; 59,813. Asum for expenses was 
set off amounting to Rs. 37,530. A further 
sum of Rs. 31,000 called the “thica rent” 
was reserved for the lessor mortgagor but 
it was not to be paid direct to her but was 
to be appropriated by the assessee towards 
the principal of the loan and in addition 
there was a provision that the principal of 
the loan might be reduced by annual pay- 
ments not to exceed Rs. 1,20,000 in any year. 
The balance of the yearly income from the 
property was called the ‘thica profits’ and 
amounted to Rs. 91,283. If at the end of 
15 years the whole of the principal had 
been paid off the estate was to be handed: 
back to the lessor mortgagor;” otherwise it 

_wasto continue’ until the whole loan was 
satisfied, 

In the case of the Santal Parganas pro- 
perty,the lease provided for a rent of 
Rs. 30,000 to-be paid by the assessee, out of 
which a certain sum was to be paid to the 
lessor for maintenance and certain other 
sums of subscriptions for schools, pujas 
and the like, and the balance was to go 
towards the payment of the loan provided 
for in the zurpeshgi bond. The mortgagee 
lessee was to be in possession of both pro- 
perties;and in his relation to the cultiva- 
torsof the soil he stood in the position of 


landlord dealing directly with them and 


collecting the rents. He had moreover to 
pay the Government Revenue, cesses and 
taxes andhis name was registered in the 
Land Registration Department. He alone 
was able tosue for rent whether current or 
arrears, to sue for enhancement or for 
ejectment and was able to settle lands with 
raiyats and tenants in all the properties, in 
fact he was in a position to take all proceed- 
ings whicn the mortgagor would have been 
ableto take in the ordinaty.course if the 
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lands leased and - mortgaged had remained 
in her khas pessession. f 

The question which arises for our decision 
relates to the sum of Rs. 91,283, the balance 
of the income from the Bhagalpur property 
after paying thethica rent and the expen- 
ses of working the estate. 

The contention on behalf of the Depart- 
ment is that this is not agricultural income. 
Tt is argued firstly that the possession by 
the ussessee of the estate and the collection 
ofthe Revenue was merely incidental to 
his business position as a money-lender 
and thit the ‘‘source” of the income as 
contemplated by s. 4 was in truth the 
money-lending business. Secondly, it is 
contended that the asséssee’s position in 
any case was of a dual character. In his 
capacity asa lessee in possession of the 
property he was merely an agent for the 
purpose of collecting such revenue and 
paying itto himself in his capacity as a 
mortgagee. ot 

On the part of the assessee it is contended 
that the source of the income must be con- 
sidered as the rent and other payments 
derived from the tenants of what is admit. 
tedly land used for agricultural purposes. 
In my opinion the latter argument must 
prevail. The source of the income must 
be considered in its proximate rather 
than in its ultimate significance. The 
estate was in every sense in the possession 
of a landlord of land used for agricultural 
purposes. Weare not concerned’ with the 
intention of the assessee in making this 
investment. Itis conceivable that he may 
have intended ultimately to purchase the 
mortgaged property in order to add it to the 
rest of his zamindari rather than to obtain 
thé repayment of his loan in the ordinary 
way. To accede to the suggestion that we 
should look at the ultimate rather than the 
the proximate source of the income would 
involve insuperable difficulties. It is 
perfectly clear that if the mortgage had 
been asimple mortgage and the mort- 
gagor had remained in possession ‘and 
paid this sum by way of interest. to the 
mortgagee, that it would then have been 
taxable by way of income arising out of 
the transaction. The assessee would have 
derived the income not from the land 
but from the mortgagor. Similarly if the 
assessee under a contract of usufructuary 
mortgage had leased the land back to 
the mortgagor so that the latter*remained 
in possession and in relation to'the cultiva- 
tors of the soil- stood in the position of a 
landlord, the rent payable by the morts« 
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gagor would merely have been by way of 
interest payable to the assessee and would 
have been taxable. We are dealing with 
a fiscal statute and accordingly are not 
concerned either with the intention of the 
legislature or with the spirit of the legisla- 
tion. In such cases the Court has merely 
to regard the letter ofthelaw unless such 
considerations are clearly specified in the 
enactment for the guidance of tribunals, 
In this tase there are no such guiding 
principles stated and we have to followthe 
enactment strictly. 

A great part of the Commissioner’s 
statement of the case is taken up with 
a discussion on the question of whether 
or not the transaction in question is or 
is not a usufructuary mortgage and we 
have been invited to express an opinion 
on this question apparently with a view 
to the possible consequences which might 
be argued from the conclusion. But the 
real question for decision is whether the 
profit of Rs. 91,283 is or is not assessable 
to income-tax and I would answer tbis ques- 
tion in the negative. 

The assessee is successful and is entitled 
to costs which we fix at Rs. 200 in addition 
to the amount deposited by him which must 
be returned. 

Kulwant Sahay, J. - I entirely agree. 

Two questions have been referred to us 
under s.66(2) of the Indian Income.Tax 
Act. The first question is whether the 
agsegsee’s profit arising from the transac- 
tinn of the usufructuary mortgage and 
zarpeshgi lease evidenced by the deed 
relating to the Bhagalpur property amoun- 
ting to Rs. 91,283 is assessable to income- 
tax; and the second question propounded 
is whether the indenture relating to the 
Bhagalpur property is or is not a pure 
usufructuary mortgage. As regards the 
second question, it appears that no answer 
is necessary. The Department seems to 
be under the impression that the income 
derived from usufructuary mortgage is not 
taxable but if the transaction be treated 
as being other than usufructuary mort- 
gage the income derived would be taxable, 
In my opinion the question whether the 
income 1s-or is not taxable does not 
depend upon the transaction being a 
usufructuary mortgage or otherwise. The 
question for consideration is whether the 
income derived by the assessee from the 
transaction in question is or is not an 
agricultural income under s. 2, sub-s. (1) 
(a) of the Indian Income Tax Act. If it 
is such agricultural income there can be 
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no doubt that it is not taxable.- The - 
principal question, therefore, is the first 
question which depends on a finding 
whether the income is or is not agricultural 
income. 

It has been contended on behalf.of the 
Department that the source of the income 
is the transaction of the loan of Rupees 
184 lakhs and it does not matter whe- 
ther the income is derived from lands 
used for agricultural purposes or other- 
wise. In my opinion this contention is 
not sound. If the income is derived from 
land used for agricultural purposes as 
rent or revenue, then such income is exempt 
from assessment. The income cannot be 
made taxable unless and until ib can be 
brought strictly within the letter of the 
law and a fiscal statute must be construed 
strictly in favour of the subject. After 
consideration of the document in question 
and ths circumstances of the case I am 
clearly of opinion that the income in 
question is exempt from taxation as being 
rent or revenue derived from land used 
for agricultural purposes. The assessee 
is in the position of a landlord with respect 
to the actual cultivating tenants within 
the meaning of the term under the Bengal 
Tenancy Act and the income derived 
from the lands must be agricultural income 
within the meaning of the Aci and is, there- 
fore,exempt from taxation. 

James, J.—I agree. 

N. Order accordingly. 


CALCUTTA HIGH COURT 
Civil Appeal No. 102 of 1932 
March 13, 1933 
RANKIN, O. J., AND COSTELLO, J. 
GOVINDA PROSAD SHAH AND aNOTAER =- 
PLAINTIFRS —— APPELLANTS 


VETSUS 
Sreemuity CHARUSILA. DASSI— 
DEFENDANT — RESPONDENT 

Transfer of Property Act (IV of 1882), 3 108 \h)— 
Fixtures-—Tenant not removing fixtures within reason» 
able time—Suit for compensation, if maintainable— 
Scope and object of s. 108 (h)—Amendment in 1999—~ 
Extension of period for removal, 

Section 1038, cl. (4), Transfer of Property Act, is 
intended to be a complete statement of the tenant's 
right as regards removal of fixtures, Ifthe right 
given by cl. (h) is exhausted, the tenant will not 
havea further right to remove the fixtures, making 
out hisright by the personal law or by,the general rule 
of equity and good conscience. The intention of el. (h) 
was to declare the law and to substitute fora law 
dependent upon the personal law of the parties or 
general considerations of equity a definite principle. 
It established a principle inconsistent with the 


1934 


principle of quiequid plantatur by declaring the 
tenant'aright to remove, but it limited and defined 
the tenant's right to remove a right to be exercised 
during the term. 

No new principle on this matter was introduc- 
ed by the amendment of the Actin 1929. It 
extended the period within which the lessee 
could remove beyond the “continuance of the 
lease” to any further time during which the lessee is 
in possession of the property leased, but did nothing 
more. 


C. A. from the original decree of Pan- 
ckridge, J. 

Messrs. A. K. Roy and P. M. Chatterjee, 
for the Appellant, 

Messrs, A. N. Chaudhuri and S. C. Mitter, 
forthe Respondent. 

Rankin, C. J.—This is an appeal by the 
plaintiff from the decree of Panckridge, J., 
dismissing his suit. The premises, No. 187, 
Darmahatta Street, form part of the estate 
of the late Akhoy Kumar Ghose of which 
the defendant isthe administratrix. From 
1910, these premises were let tothe firm 
of Kalicharan Udit Narayan as monthly 
tenants. These monthly tenants having 
erected certain pucca buldings thereon, 
assigned or conveyed to the plaintiff their 
interest in the premises and in the struc- 
tures by a deed dated December 8, 1921. 
In December, 1927, the defendant 
having brought an ejeciment suit, ob- 
tained possession of the premises in exe- 
cution, but the decree in ejecitment was 
by consent, vacated on February 3, 
1928, by an order passed in appeal there- 
from. 

In connection with these proceedings the 
present plaintiff, on December 21, 1927, 
had by his solicitors written denying the 
right of the landlady to the structures. 
Although the decree had been ` vacated, 
the plaintiff never got back possession; 
it appears that another tenant, one Har- 
nandan, had been let into possession in 
the meanwhile and remained in possession 
till 1982. The landlady however, on 
March 12, 1928, gave a valid notice to 
quit and the tenancy determfned with 
effect from April 13, 1928. The plaintiff 
-brought the present suit on December 10, 
1930, to recover possession of the buildings 
and structures erected by his predecessors- 
in-title on the land, or, in the alternative, 
the value thereof, with other reliefs, Two 
issues were. contested before the learned 
Judge and before us. The first is an 
issue of fact. The plaintiff says that when 
he received the notice to quit in April, 
1928, it was served on him personally, 
that he then claimed the right to remove 
the structures, that he was referred to 
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the landlady’s manager, Jotindra Mohan 
Mitter, and made his claim to be permitted 
to remove the structures, but his claim 
was refused. The learned Judge -has 
disbelieved this story which depends 
entirely on theoral testimony of the plaint- 
if. The interview is denied by Jotindra 
Mohan Mitter and the learned Judge 
considers that the correspondence of De- 
cember, 1927, shows that if any claim had 
been refused a solicitor’s letter would have 
been sure to follow. Mr. A. K. Roy for 
the plaintiff-appellant has taken us through 
the evidence in an endeavour to persuade 
us that the learned Judge's finding of fact 
was wrong. Iam however of opinion that 
no exception can be taken to it and that it 
is quite impossible for the Court of Appeal 
to find that the plaintiff on this issue has 
proved. his case. There is a direct conflict 
of oral testimony between the plaintiff and 
the manager and there is no such corrobora- 
tion of the plaintiff's story as would entitle 
the Court of Appeal to differ from the 
opinion of the learned Judge who saw the 
witnesses, 

The Second issue is one of law. Assum- 
ing that the plaintiff's tenancy determined 
in April, 1928, can the plaintiff, in this 
suit of December 10, 1930, assert a claim 
to recovery of possession of the structures 
or to the value thereof? Before the Transfer 
of Property Act of 1882, the rule of law 
to be applied as between landlord and 
tenant to structures built by the tenant 
upon the lands demised was more open 
to dispute as regards property in Calcutta 
than as regards property in mofussil. 
In Thakoor Chander Paramanik v. 
Ramdhone Bhattacharjee (1), it was held 
upon a consideration of Hindu and 
Muhammadan Law. that the English 
maxim quicquid plantatur was not in 
accordance with the usages and customs 
of the country, and it wes accordingly 
laid down as a general rule that a tenant 
or indeed any one except a mere tres- 
passer, is entitled, if he has erected 
buildings on the land, to remove the 
materials restoring the land to the state in 
which it was before the improvement was 
made or, to obtain compensation for the value 
of the building if it is allowed to remain, 
for the benefit of the owner of the soil, the 
option remaining with the owner of the 
land in those cases in which the building 
is not taken down by the builder 
during the continuance of any estate he 
may possess. 

(1) (1866) Beng. L R Sup. Vol. 595;6 W R 228, 
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It was afterwards considered in Juggut 
Mohan v. Dwarka Nath (2) that this rule 
was laid down as a rule of equity and good 
conscience to be generally observed in 
the mofussil, rather than a rule of Hindu 
Law or Muhammadan Law applicable only 
when Hindu Law or Muhammadan Law was 
the personal Law of the parties or of the 
defendant. In that case it was suggested 
that in Calcutta in any case in which 
the personal law of the parties was not 
shown to apply the law of equity and 
good conscience which was administered 
by the Supreme Court, that is, generally 
speaking, the English Law would govern 
the matter. In 1880 Wilson, J., in 
Russick Lal v. Lokenath (3) had decided 
the case .on the footing that a tenancy 
created by contract was required. by 
s. 17 of 21, George III, Cap., 70 (now 
s. 17, Government of India Act)-to~ be 
dealt with by the personal’ law -of the 
parties. He applied the principle of 
Thakoor Chander Paramaniks case (1) 
to a tenancy in Calcutta as being Hindu 
Law. ə 
“Now the Transfer of Property Act of 
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to those cases in which the...builder dura, 
ing the continuance of any estate he-‘may. 
possess, the right, namely. to. remove thé: 
structures unless the landlord elects to: 
take the buildings on paying compensation: 
If the answer to this question is ‘yesi, 
further considerations will arise as to the. 
applicability of Thakoor Chander Para- 
manik’s case (1) to the town of Calcutta, In - 
Kanai Lalv. Rassikhal (4),a Division Bench .. 
of this „Court had before it a. case of. 
a tenancy created by the mortgagor after 
the mortgage. The mortgagee under the-: 
mortgage decree sold the property so that 
the tenancy was suddenly determined 
without any opportunity to ‘the tenants to 
remove the buildings. The Court appears 
tothave considered that the rule in Tha~ 
koor Chander Paramanik’s case (1) might 
be regarded as a local usage within the 
meaning of s. 108; and in any. case con-. 
sidered it equitable that in the circum- 
stances the tenant should be allowed to 
remove the buildings. It is -however,. 
in my judgment, reasonably ‘clear that 
the rule in Thakoor Chander Paramanik's 
case (1) was not laid down as “a local. 


1882 was a Oode which had for its object 
the enactment of a commonlaw. If the 
right to buildings in Calcutta is to 
depend upon the personal law of the 


usage, and it is not possible, ~upön any. 
view, to regard that rule as a local -usagé,7. 
of the City of Calcutta. Such a “tase 
might be made by evidence or by prior” 


parties, or of the defendant, it is evident 
that great confusion would arise. In 8, 108, 
Transfer of Property Act, the legislature 
set out what were, in the absence of contract 
or local usage, to he the rights -and 
liabilities of Jessor and lessee in a number 
of cardinal matters; and under “Rights 
and Liabilities of the Lessee,” cl. (h) enacted 
as follows: 5 ; 

“The lessee may remove at any time during the 
continuance of the lease all things which he has 
attached to the, earth provided he leaves the property 
in the state in which he received it.” 

This is the law under which the pre- 
sent case falls, thoughin 1929, cl. (h) was 
amended to run as follows: j 
'.“The lessee may, even after the ‘determination of 
the lease, remove at any time whilst he is in pos- 
session of the property leased, but not afterwards, 
all things which he has attached io the earth 
provided he leaves the property in the state in 
which he recieved it.” | 


Now, the question before us is whe- 
ther, in addition to the right given to the 
tenant by cl. (h), s. 108, as enacted in 
1882, to remove the fixtures during the 
term, a tenant to whom thestatute applies 
has the right declared in Thakoor Chander 
Paramanik’s case (1) to be applicable 


(2) 8.0 582. 
(3) 5 O 688;5 OL R 492, 


decisions establishing the usage so as to 
make it judicially notorious under the 
Transfer of Property Act, the question of 
construction however still remains. Are 
the provisions of cl. (A) intended to bea 
complete statement or definition of the 
tenant ’s right to remove the fixtures, or 
is the clause limited to the question: 
What can the tenant do as regards fix- 
tures during the term leaving his rights 
after the tenancy has ceased, to be deter- 
mined by a consideration of the pre-existing 
case law? Inmy judgment, cl. (kh) was 
intended to be a complete statement of 
the tenant's right as regards removal of 
fixtures. ; 

The legislature did not think fit to ape 
prove the quicquid plantatur rule; it 
thought fit to enact a rule which might, 
T think, be intelligibly stated very shortly 
in terms of English Law, namely, that all 
fixtures were to be tenant’s fixtures. It 
did not intend that if the right given 
by cl. íh) had been exhaisted, the ten- 
ant was tohavea further right to remove 
ihe- fixtures, making out his right by the 


BOR Ind. Cas, 762; A IR 1914 Cal, 896; 19 OW 
' (5) 20 P 124, i i 
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personal - law or by the general rule of 
equity and -good conscience which had 
hitherto prevailed. This -matter was dis- 


cussed ‘in Sheik Hussain v. Govardhandas . 


(5), though in that case it would appear 
that the appellant’s- claim was for com- 
pensation and ' nota claim to be allowed 
to remove the buildings. In Ismail Kani 
v. Nazar: Ali (6), a case decided upon the 
law prior to the passing of the Transfer 
“of. Property Act, it was held that under 
. Thakoor Chander Paramanik’s case (1), the 
right of the tenant was the right to remove 
fixtures and not the right to claim com- 
pensation, for them on vacation, and it 
was observed that when the Transfer of 
‘Property Act was “enacted this rule was 
adopted by the legislature in s. 108 (h)” 
and that the rules laid down by the Transfer 
of Property Act, substantially reproduce 
the law as it stood before the Act. “It 
38 however noteworthy that cl. (h), s. 108 
only” provides for the tenant removing 
‘during’ the continuance of the lease’ all 
„things which he may have attached to 


the land; and nothing is said as‘to the 
Jightsgof the parties in respect of such” 
~ithings-after the determination of the lease, 

ithey: have not already been removed 






‘by:the tenant”. The question may arise 
‘whether the tenant forfeits ‘all his rights 
in such things’ if he has not so 
“removed them and in the absence 
of any contract” onthe point, the question 
will have to be solved with reference to 
‘local usage’ whatever may -be the precise 
sense in which that expression is used 
in “s. 103". This case seems to be the 
„igin of the suggestion that the rule 
in Thakoor Chander Paramanik’s case 
(1) may be regarded as a local us- 
age and even the Hindu Law and the 
Muhammadan Law referred to in that case 
might be regarded as a particular local 
usage. f 

In 1913 the case of Angamal v. M. M. S. 
Aslami Sahib (7) was decided by the Madras 
‘High Court on Letters Patent Appeal. In 
that case a lady who had built a house 


upon the land was subject to a month's ` 


notice to quit. The landlord filed a suit 
in ejectment, the tenant claimed a right to 
the superstructure built by her or its value. 
The landlord -appears at one stage to have 
given the tenant. notice. to remove the 
„Structure within a fortnight but this does 


not seem to have affected the decision. 
(5) 20 B 1. 
9 27 B all. we ne 
) 21 Ind. Oas., 583: 38 M 710; 14- M L T 418; (1913 
MW N 974; 25 M L J 695, eee 
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She did not do so but instituted a suit to 


_declare that she was the owner of the 


house and that she was entitled to com- 


‘pensation for it or should be allowed to 


remove the structure. It was held by a 
majority that the tenant was entitled toa 
reasonable time after the end of the tenancy: 
to remove the structure. But White, C. J., 
considered that under s. 108, el. (Ji), Transfer 
of Property Act, the tenant was not entitled 
to remove the building after the deter- 
mination of the tenancy. He was of opinion 


_that even assuming that by the previous 


law ‘the lessor’s right to take the building 
after the expiration of the tenancy was 
subject to lessee’s right to compensation, 
the Jaw was altered by s. 108 (h), Transfer 
of ;. Property Act, and he approved the 
statemeént:, in a well-known téxt book: 
“Under: the terms of the clause,-. however, 
the~tenant is no longer entitled to the 
alternative”. relief He must remove or 


forgo the materials “which he is entitled 


to, unless ‘he can establish local usage or 
make out a case of estoppel against the 
landlord.” In this view the learned Chief 
Justice concurred with Wallis, J., the trial 
Judge, that the right to remove a building 
js restricted to the duration of the lease. 


Sankaran Nair, J.’s reasoning was to the 


effect, (a) that cl. (h) isonly an enabling 
provision; (b) that the opening words of 
8.108 are to be read solely as taking away 
the tenant’s right for removal during the 
lease in cases where the contract or local 
usagé disallows such right, and (c) that 
the section does not touch the rights of 
the parties after the term has come to an 
end. The last proposition would in my 
opinion bring back into Presidency 
towns the rule of the personal law as in 
the difficulties 
discussed in Jagut Mohini’s case (2) and 
Dunia Lal v. Gopi Nath (8). While the 


“section is somewhat ambiguously worded, 


I consider that the intention of cl. (h) was 
to declare the law and to substitute for a 
law dependent upon the personal law of 
the parties or general considerations of 
equity a definite principle. 

The legislature did not, in my judgment, 
intend to clear up the matter during the 
continuance of the term, and after the 
térm to leave it, as under the decision of Wil- 
son, J.,in Rasstklall’s case (3), it remained a 
question of Hindu or Muhammadan Law, 
according to the personal law gf the 


parties, Nor did it intend to 
leave open as regards any point 
(8) 22 0 820, 
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of time the question whether in a Presi- 
dency town the rule of equity to be ap- 
plied was different from the rule to be 
applied in the mofussil. It established a 
principle inconsistent with the principle 

‘of quicquid plantatur by declaring the 
tenant’s' right to remove, but it limited 
and defined the tenant's right to remove 
aright to ke exercised during the term. 
In so doing ib failed to notice that cases 
of hardship might arise where a tenancy 
was suddenly determined, e. g., by a 
.mortgagee’s sale, by the action of Go- 
~vernment in land acquisition proceedings. 
Even in more’ ordinary cases a practice 
: grew up to’ postpone execution under eject- 
_ment . decrees in order to enable the 
tenant to remove structures erected by 
‘him. The limit produced difficulties and 
these difficulties were the reason of the 
. amendment of 1929. Itis clear that cl. 
(h) as amended negatives any right to 
remove after the time limited by the 
clause. The present case falls to be decided 
by the unamended. clause but in my 
judgment no new principle was introduced 
by the amendment. It extended the period 
within which the lessee could remove 
beyond the “continuance of the lease” to 
_any further time during which the lessee is 
in possession of the property leased, but 
. did nothing more, After all the tenant's 
right to remove is not two rights: —(1) to 
remove during the term and (2) toremove 
after the term. In the original cl. (A), I 
think the phrase, ‘during the continuance 
ofthe lease’ has a negative value, that the 
right to remove was intended to be declared 
as qualified thereby. : 

Asin the present case the time between 

‘Apirl13, 1928 and December 10, 1930, is 
‘nob in any way accounted for, the plain- 
tiff cannot claim to be within reasonable 
‘time after the expiry ofthe lease. Even 
on the view upon which Angammal v. 
M. M:'S. Aslami Sahib (T) was finally 
decided, in accordance with the opinion 
of Miller, J., the plaintiff's case must 
‘fail and this appeal be dismissed with 
costs. |. - 

Costello, J.—I agree. 


Na Appeal dismissed. 
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. MADRAS HIGH COURT 
Appeal Against Order No. 235 of 1929 
October 21, 1932 
PAKENHAM WALSH AND “BaRDSWELL, JJ. |, 
AZHAGAPPA CHETTI—Derenpant * 
—APPELLANT ‘ 
; ; versus 
8. A. RAMANATHAN CHETTIAR— . 
.  Puarnrirr—REsronDentT 

Civil Procedure Code (Act V of 1908), s.11,0.V, 
r, 19—Lxecution proceedings~-Applicability of s. 11 
~~-Constructive res judicata, principle of—Conditions — 
to applicability of —Service of summons—Necessity of 
—Summons, when can be deemed to have been served 
—Heecution for amount greater than decree~ Failure 
of judgment-debtor to appear—Effect of—Compromise 
decree—Execution declared barred except on. one 

_matter—Execution taken out not on that matter—~ 
. Failure tó appear on notice—Whether renders every 
part of decree executable, $ ‘ 
` Section 11, Oivil'Proeedure Code, does not apply 
to execution proceedings as it relates to matters 
decided in suits. It is only on principles -anslogous 
to that section that res judicata can be applied to 
execution proceedings, The principle of constructive 
res judicata should be very cautiously applied to 
execution proceedings; the Court must make ati order 
as tothe sufficiency of service if the doctiine of 
constructive res judicata is to be availed of. Sundra 
Rajulu v. Narayanaswemi- (4), Prithi Mahton.v. 
Jamshad Khan 15), referred to. [p 3245, col. 2]. - + 

Where the {imperative requirements of O. V,-r< 19.. 
have not been carried out, the summons cannot -be. 
held to have been served. [p..1216, coh 1]. 7r" 

Where execution is taken ont for an amount 
greater than that mentioned in the decree, failuré: to 
appear by the defendant would not operate as res judi- 
cata and prevent him from showing in subsequent 
proceedings that that amount is not due., Kalyan 
Singh v. Jagan Prasad (8), Ulaganatha v. Molaveed 
Alagappa (9), referred to. [p. 1247, col. 1.} i 

When by the terms of the compromise decree 
between the parties it has been specifically decided 
that the enforcement of the decree by means of 
execution is absolutely barred except on one matter, 
the mere failure to appear on notice of execution 
being takèn out when execution is being sought not 

_ on that matter, will not render every part of the decree 
executable ‘in spite of the fact that the parties have 
agreed by thecompromiss that it is not executable, 
Govinda Menon v, Krishnamannadiar (11), Dip 
Prakash v. Bohra Dwaraka Prasad (12), distinguished 
Chidambaram Chetti v. Theivanat Ammal ga 
Nityananda Gantayat v. Gajapati Vasudeva (14), 
‘referred to Ram Kirpal v. kup Koeri (10), not 
followed. [p. 1247, col. 2.] 

It is very doubtful whether in any case the 
principle of res judicata by mere absence of the other 
party could in execution proceedings be pushed to 
an extreme. jibid.] ' 

A. against an order of the Court of ihe 
Subordinate Judge, Cuddalore, dated 
April 17, 1929 in Miscellaneous Petition 
No, 272 of 1927 in O. §. No. 31 of 1919. 


The Advocate General and Mr. E. Vind- 
: yaka Rao, for the Appellant. ; 
Messrs. A. Swaminatha Ayyar and 
R. Rajagopala Ayyangar, for the Respondent, 
` Judgment.—This appeal arises ut of 


` Ig: 


a certain execution próceedings -in which 
the plaintiff-in O. S. No, 31 of 1919 seeks 
to execute a part.. ofa compromise decree 
passed in that case! There are two related 
families which for the purpose of this case: 
we may callthe S. A. and the 8. N. families, 
These families had endowed certain 
charities. The plaintiff in O. S. No. 31 
of 1919 belongs to’ the S. A family and he 
brought a suit against the S. N. family 
for reliefs which will be detailed later. 
“The -parties compromised the suit by an 
| agreement, reduced to writing on April 20, 

1921. A decree in terms of the compromise 
was granted. on September 7, 1921. The 
-plaintif put in an execution petition, 
Ex-A, on March 2, 1925 in which he asked 
for the arrest of the first defendant and for 
delivery of documents as per termsof the 
decree. . It is stated in the remarks at the 
end of the petition that the petition is not 
‘barred by limitation.as the. ‘suit was one 
in ‘respect of a scheme. The application 
` “being more than‘a year after the. date of 
-the deciee, notice was ordered under O. KAI, 
:T; 22, Civil Procedure Code for April 27, 
1925. This notice was ordered on March 31, 
-1925. Another Execution Petition, M. P. R. 
:No. 131 of 1925, was put in on April 1; 1925, 
for transmission of the decrée to the: Court 
:of ‘the ‘Subordinate Judge of Sivaganga 
for- execution. The subsequent proceed- 
‘ings ard not very. clearly to be made out 
-from endorsements, nor -can it be made out 
. trom: the two returns,’ Exs. B and B-l, 
‘which return related: to :'which- notice. 

We may gather from the order that the 
return, Ex. B-I relates to the application 
- -for transmission and the return” Ex. B re- 
‘lates to the ‘application for arrest. Even 
` in the order there isa mistake on “this. point 
‘because the learned Subordinate Judge 
.says that the endorsement that the judg- 
ment-debtor left two. days previously. is 
. on Ex. B and, he says that Ex. B is the 
return on the notice for transmission... But 
‘this isthe entry for Ex, B-L and return on 
- Ex. B is that the first defendant had gone 

a week ago to Madras.” On Ex. A, the 
endorsement by the Court on April 27, 
` 1925, is ““Noticenot returned from Ramnad. 
Adjourned to July 8.” The next entry is 
“* Not yet returned. Arrest by August 3.” 
and it is dated July 8, 1925. If that entry 
“is correct it would automatically establish 
‘the defendant-appellant’s case’ that he was 
not served with that- notice .before the 
“arrest order was ‘passed. But ‘it seems 
clear there is an error here. because both 
“the notices had been returned as served 
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by. that date. Exhibit B is marked “ District 
Court, South Arcot, May .10, 1925,” and 
Ex. B-L is marked “ District and. Sessions 
Court, South Arcot, Cuddalore, May 11, 
1925.” “As it has not been contended 
before us that the notices were not returned 
to Court as served before the date of the 
orders, this matter need not be further 
mentioned, except to say. that.in Ex. A 
notonly is there no order that the service 
is sufficient but there is not even anote 
that it has been ‘served in any way and 
that without any such record being made; 
arrest by August 3, was ordered on July. 8, 
1925. As the batta was not. paid the 
petition was dismissel on August 3, 1925, 
As regards the transmission petition Ex: A- 
lthe orders are “Notice for. July 8, 1925" 
dated: April 6, 1925 and “Defendants 
Nos. land 3 to 7, absent; affixed. -Defen- 
dants absent. ` Granted” ` on` July 8, 
1925. -` The. decree was’ trans: 
mifted for execution“tbut as no execution 
was applied for within six months it was- 
retransmitte]. More than. two years after- 
wards the plaintiff presented another exe- 
‘cution,- petition M; P. R; No. 272 of 1927 
dated November 3, 1927. . The defendants 
pleaded that the decree was not excutable. 
The-plaintiff - had alsosapplied to add the 
legal representatives of the deceased fourth 
‘defendant and to transmit-the decree ‘to 
the Court of the-Subordinate Judge `o 
-Devakotta for-execution:. The defendants 
had no objection to the adding ‘of the, legal 
representative or to thə transmission of the 
decree, provided it was.executable but they 
‘contended that it wasnot executable» “The 
learned Subordinate’ Judge heid that the 
question regarding the executability of-the 
decree was a matter -to be decided by tha 
Court to which:it was to be ‘transmitted. 
-On this matter an appeal was taken to the 
High Court and in their: order dated 
April4,. 1923, Madhavan Nair and Jack- 
son, JJ., held that this was a matter to be 
decided by the Sub-Court. which transfers 
the decree.. The Subordinate Judge then 
decided. that perse the decree was not 
executable but that.the defendants were 
barred on the principle of res judicata 
from raising this contention on account of 
the execution procéedings taken out in 1925. 
Against this-order the present appeal is 
preferred. - ames ; 
* ” 

We will first deal with the matter whether 
the decree is, apart: from the question of 
res judicata, capable of execution,- We 
have no hesitation in agreeing with the 
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Subordinate Judge that it is not, though 
for different and much stronger reasons 
than those which he assigns, ‘I'o understand 
the matter it is necessary to look at the 
prayer in the original plaint which is set 
out in the prologue to the decree as follows: — 

“The suit is (1) to declare that the properties 
described in Sch. A -of the plaint are the endowments 
and funds of the common family charity trust of 
plaintiff, and defendants, 12) todeclare that plaintiff 
is entitled to a skere in the common charity and its 
appurtenant properties and that he is entitled to 
manage the same for one year in every three years, 
(3) to direct first defendant to deliver charge of the 
management with all its appurtenant properties 
-and accumulated surplus, (4) to direct first defendant 
to render accounts (including an enquiry as tothe 
loss caused to the charity. by his misappropristions 
etc), (5) to declare that plaintiff is entitled to manage 
the trust for a further period of three years from 
August 16, 1917, (his usual period being one year 
from August 16, 1916) and to allow him to manage 


- for that period and (6) to frame a scheme of manage~ 
ment, if necessary.” 


Reliefs Nos. 1 and 2 are merely for a 
‘declaration and they have been entirely 
settled by the terms of the compromise 
decree, Reliefs Nos. 4and 5 were express- 
ly given up in para. 21 of the compromise 
‘decree where it is emphatically stated: 

“ Nobody shall have any manner of claim whatso- 


"ever at any time against A. N. Subramanyam Chet- 
lar in respect of the said reliefs,” 


Yet relief No. 4 is one of those now sought. 
As regards the remaining relief No. 3 

-. “to direct the Ist defendant to deliver charge of 
Fie management and accumulated surplus”, 

dit will -be noticed that the date of the 
compromise agreement was April 20, 1921, 
and that under its terms the trust was to 
be vested in three branches of the family, 
each to bein charge of the mangement for 
a year, The first of these. years was to 
begin on June 29, 1921, on which date 
the first defendant was to hand over to the 
plaintiff the documents and records and 
the amountof cash balance after deducting 
the expenses up to that date. There can 
-be little doubt that this interval of about 
two months before the first year was 
allowed so that.the first defendant might 
put the accounts ete. in order. Charge was 
duly handed over under this clause to 
plaintiff and it will benoted that although 
the compromise agreement did not become 
a decree of the Court until September 7, 
1921, the plaintiff raised no sort of 
objection at the time of the decree that 
the properties and management had not 
been bended over to him. In fact before 
‘he put in his first execution petition, Ex. A 
on March 2, 1925, he had had still another 
turn of management without raising any 
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complaint. Now in the particular clause 
of the compromise of which execution is 
now soughtit isa sum of Rs. 5,000 with 
interest thereon which it is said was 
unjustly taken by the Ist defendant for 
the second time for Court expenses etc., 
contrary to the provision in item No. 2 of 
the B Schedule in the razinama decree. 
Interest thereon is said to be from June 27, 
1921. This therefore is muney which 
according to the plaintiff should have 
been, and was not, paid on June. 27, 
1921 and in spite of the failure, no objection 
was taken and a compromise decree was 
accepted long afterwards. In Ex. A the 
plaintiff prayed for the arrest of lst. defend- 
ant and delivery of the documents.in 
terms of the decree, but those documents 
must have been handed over to him on 
June 27, 1921. But there is an even 
more obvious reason why the decree 
cannot be executed. Being members of 
related families the parties very rightly 
wished atthe time of the compromise to 
avoid future litigation. They therefore 
arranged an elaborate scheme in the 
compromise by which every dispute, 
whether arising under the compromise or 


“not, should be settled outside the Court. 
“Paragraph 11 provides for the manner of 
settlement of such disputes on -points 
covered by the 


scheme. . Paragraph’ 17 
provides for the manner of settlement of 
disputes not mentioned in the razinama. 
There is only one single point on which 
‘the razinama, if not observed, isto be 
executed by Court, and that is contained 


in para, 27 which runs thus: 


“In the matter of administering the said trust by 


“turns every yearas aforesaid, if any manager in, 


charge fails tohand over the management etc, to-his: 
successor, he shall be bound by the terms in para. 24 
hereof, and his successor shall be entitled to recover 


the management by means of a precept of Court in 
execution of this decree,” 


In para. 24 it is arranged that if a 
manager in charge fails to hand over the 
management and the necessary records 
relating thereto to his successor as stated 
in para.6 thereof he shall not only forgo 
a period of management due to him, but 
the period enjoyed by him over and above 
his legitimate period shall be deducted 
from his other periods; and that the 
period so lost by him ‘shall be added to 
that of his successor. Therefore under 
para. 27 the parties have deliberately 
limited recourse to execution proceedings 
to the sole casein which the manager fails 
to handover the management. There is 
no allegationof any such thing being the 
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case here. The management was handed 
over, as observed above, by the Ist 
defendant in June, 1921 and the compromise 


agreement was made a decree of the Court: 


in September of that year without objec- 
tion. The plaintiff had even another turn 
in 1924. Therefore there can be no 
question that, apart from the plea of res 
judicata the decree is not executable except 
on thesole ground mentioned in para. 27 
which is not a ground on which execution is 
now sought, 

_ We will now turn to the question of res 
judicata. Admittedly, s. 11, Civil 
Procedure Code, is not applicable as it 
relates to matters decided in suits. It is 
only on principles analogous to that 
section that res judicata can be applied to 
execution proceedings. Now the basis of 
any such application, where the party has 
nob appeared and had not been heard, 
must be that he had had notice. Order V 
r. 17 lays down the manner in which 
processes are to be served, and O. V,r, 19 
says: 

“Where a summons is returned under r. 16, the 
Court shall, if the return under that rule has not 
been verified by the affidavit of the serving officer, 
and may, if it has been verified, examine the serving 
officer on oath, or cause him to be so examined by 
another Court, touching his proceedings, and may 
make such further inquiry inthe matter as it thinks 
fit; and shalleither declare that the summons has 


pee duly served or order such service as it thinks 


It is argued before us, and we think 
perfectly correctly, that as there has been 
no declaration by the Court in this case 
that the summons was duly served the 
principle of res judicata cannot be invoked 
against the defendants. In this connec- 
tion itis to be noticed that there has been 
an important change in’ the view of law 
taken owing to the recent decision of the 
Full Benchin Arunachalam v. Veerappa 
Chettiar (1), where it was held that O. IX, 
r. 13, does not apply to execution prozeed- 
ings. (We understand that this defect will 
be shortly remedied). The view that a 
party could apply to have an ex parte order 
set aside under O. IX, r.13, which was 
taken in Subbiah Natcker v. Ramanuthan 
Chettiar (2) and which the learned Subordi- 
nate Judge has taken in this case, is 
therefore incorrect; and in view of the 
fact that this relief is not now open to him, 
the remark in Subramania Ayyarv. Raja 


(1) 134 Ind. Oas. 806; 55 M 17; AI R 1931 Mad. 
656; (1931) M W N 533; 34 LW 360; 61 M LJ 348; 
Ind. Rul. (1931) Mad. 854 (F. BJ), - 

(2) 22 Ind. Cas. 899; 37 M 462; 26 M L J 189; (1914) 
MW N 205; LL W 251, : 
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Rajeswara Dorai (3) which was made ever 
before this decision, that the principle of 
constructive res judicata should be very 
cautiously applied to execution proceedings 
becomes of -still greater weight. Even 
before this Full Bench decision, in Sundara 
Rajulu v. Narayanaswami (4), it was held 
that the Court must make an order as to the 
sufficiency of service if the doctrine of 
constructive res judicata is to be availed 
of: See also Prithi Mahion v. Jamshad 
Khan (5). In the light of these décisions let 
us consider the reasons given by the. 
learned Subordinate Judge for endorsing 
the doctrine as against the defendants in 
this case. He says that the lst defendant 
came to know as early as February, 1927, of 
the previous applications and the orders 
passed thereof and that he admittedly ` 
made no attempt to set aside the orders on 
the previous application either by an 
application under O. IX, r. 18, Civil Proce: 
dure Code, or by an appeal. He proceeds: 
“Assuming for the sake of argument, and only for 
the sake of argument, that the returns on the 
previous notices were either falsely or fraudulently 
made by the prosess-server at the instance of the 
decree-holder, the lst defendant should have sought 
to set. aside the orders on the previous execution 
application either by an application under O, IX,” 
r. 13, Civil, Procedure Code, or by an appeal. 
Having failed to do so, it is not open to ‘him in 
the present proceedings to challenge the validity of 
the orders passed on the previous execution applica- 
tions and the orders thereon operate as res 
judicata as against him,” : 
Now, according to the Full Bench ruling, 
the remedy under O.1X,r. 13 is not open 
to him. There remainsonly therefore the 
remedy by way of appeal against the 
order itself, When he came to know. of 
them, he would have been at once informed 
by the appellate Court that both the 
petitions had either been dismissed or 
become inoperative, the petition for arrest 
owing to non-payment of, hatta, and the 
petition for transmission by the fact that 
the records had been returned to the 
transmitting Courtsince execution had not 
been applied for within six months. His 
appeal would, theréfore, not have heen 
entertained at all and he would have been 
left without any remedy. As against’ 
the view that since the imperative require- 
ments of O. V, r. 19, have not been carried 
out the summons cannot he held to have 
been served, no authority has been quoted 
to us. In Mahamed Meera Rowther v. 


3) 38 Ind, Cas 627; 40 M 1016. 
H 103 Ind. Cas. 825; A I R 1927 Mad. 813; 30 M L 


34; 26 L W481, 
TF 67 Ind. Oas. 656: 1 Pat 593; AI R1922 Pat, 289; 


-.8P t, T 403; (1922) Pat, 185, 
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Kadir Meera Rowther (6), there was a peti- 
“tion to set aside a sale for want: of 
.proper,, service of an attachment notice. 
That is a different matter, for a sale cannot 
‘be set aside on the “mere ground of 
uregularity in proceedings unless it can 
also be shown that the sale was materially 
‘affected’ by the irregularity. It may also 
be observed in that case that the learned 
Judge found that the circumstances of the 
‘case showed that as a matter of fact the 
‘judgment-debtor had full notice, On the 
other hand it washeld in Nusur Mahomed 
V: Kazbat (7), that: - 

“Where the service of summons has been effected 
ona defendant by affixing a copy of the summons 
on the door of his .dwelling house, the court must 
decide whether the ‘summons hag been duly served 
by such affixing or not and if it decides in the 
negative, anew summons must be issued, or sub- 
stituted service directed. Before the Oourt can decide 
in favour of: the sufficiency of this mode of 
service it must be satisfied that. the defendant is 
keeping out of the way for the purpose of evading 
Service.” oe 
_- In that casein spite’ of an order of the 
Court to the following effect: MS 
, "Read bailiff's endorsement on the back of the 
process, stating that the summons had been affixed 
to the’ defendant's house on December 22, 1884, at 
94. M, and proof of -the same having been duly 
“taken by, me, it is ordered that the summons be 
returned, E 
it was held that there was 
service, . 

“In the present case there is nothing to 
show that thé “Court even looked. at one 
ofthe returns before ordering the peti- 
tion. As stated above on Exhibit A the 
order “Arrest by Augst 3,” is actually writ- 
ten, under “not yet returned.” In the second 
Exhibit A-1 it passed no sort of order 
holding the service sufficient. 

In these circumstances, it ig unnecessary 
to go into the question whether the pro- 
cess-server exercised due diligence before: 
affixing the notice or whether the return 
was, fraudulent, but. we cannot -help 
observing that all the circumstances of the 
case raise a very great suspicion that the 
relurns were, fraudulent and that probably 
ifthe Court had proceeded to pass - an: 
order under O. V, r. 19, it is very doubtful 
whether it would have accepted these 
returns even on their face-value..as correct. 
The - first point to be noticed about the 
returns, is that, although Ex. B is said to, 
have been affixed- on April. 26, 1925, the 
endorsement of the Amin is not made until. 
the 28th and although Ex. B-l is said 


no sufficient 


to have been affixed on ‘April 20, tHe 
(8) 22 Ind. Oas, 302; (1914) M Da : 
4 0B 202, OI) WN 3, * 


er) 
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endorsement is not signed until on.the 24th; 
If we compare these two endorsements with 
each other, the internal evidence suggests 


that they are fraudulent. It is stated in 


Ex. B that when enquiries were made 
on April 26 1925, the female inmates of the 
house said that the lst defendant had 
gone a week ago to Madras. The notice 
was therefore affixed to. the outer door of 
his dwelling house. Therefore .the Ist der 
fendant should have gone to Madras on 
April 19. In Ex. B-l it is said’ that with 
regard to that notice enquiries were made- 
on April 20 and the female inmates said 
that the Ist defendant had gone to Kurivi 
Kayampatti and other: places two days be- 
fore the receipt of the notice. Thus these 
two statements by theinmates of the house 
are flatly contradictory, because according 
to Ex. B-l the lst defendant had left on 
the 18th not for Madras but. for,,.Kurivi 
Kayampatti. Looking to’ the compromise 
decree andto the fact that Ex. A-] was a 
mere petition for transfer, 1st defendant 
could have had no reason for evading 

service. Therefore it cannot be that the 
women were uttering deliberate and in- 
consistent falsehoods. When we reflect that 
the decree was absolutely inexecutable 
except on the one matter of failure to. 
hand over . the management, -on which 
execution was not being sought that one 
of the ‘petitions (that for artest) was allow- 
ed to be dismissed for non-payment of 
batta andthe other became ‘infructuous 
by making no application for executionto 
the. Court to which the decree was 
transmitted, and when ‘we. also look at the 
fact that both these executions petitions, 
were on their face: barred by limitation, 
suspicion becomes exceedingly strong that, 
the whole matter was a ruse and start by 
means of bogus service to secure by the 
plea of res judicata execution of an in- 
executable. decree. It is not however, as 

we said, necessary. for the purposes of- 
this case to find that the service was not 

genuine though we strongly suspect it. It 
is sufficient to say that the Court has not. 
declared it sufficient, asit is imperatively 
required to do under O. V,r.19 and ina, 
case} where it is sought to apply the. 
constructive principle of res judicata 
against the defendants, the omission is 

fatal and the appeal must be allowed. We. 
must, however, say that we have great 
doubts whether in any case the priniciple 

of res judicata. by mere absence of the 

other party could in execution *proceed- - 
ings be pushed to the extreme ;to which , 
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it is sought to bedone jin this case: There’ executable becomea “exécutable `- on 
is ample authority for instance, that where’ mere. applied principle . of. Pearse 
execution is’.taken out for an amount. structive rés judicatd, because the defend. , 


greater than that mentioned in the decree, 
failure to appear. by the defendant “would 


not act as res judicata and prevent him. 


from showing in subsequent proceedings 
that that amount is mot, due: , Vide Kalyan 
Singh v. Jagan Prasad (8) and _Ulaganatha 
v. Molaveedu Alagappa (9). -The ‘latter 


decision was by a member of the present ` 


Bench together with Sir- Kumaraswami 
Sastri, J. An order of execution on such 
a decree, it was held, ‘does not amount 


to an order to execute the decree for the. 
exact sum named. The present case isa. 
When by: 
the terms of the compromise decree be-. 
tween the parties it has been specifically | 


much more. extreme instance. 


decided: that the enforcement of the decrée 


by means of execution is absolutely barred: 


except on .one matter, we -are asked to 
hold that the mere failure to appear on 


notice of execution being taken out when - 


execution is being. sought not on that 
matter, will render every part of the decree 
executable in spite of the fact that the 
parties have agreed by the compromise 


that it is not executable, we should feel . 
very great hesitation to ' concede such.a . 


thing. Theonly decision which approaches 
such a view is Ramkirpal v. Rup Koeri 
(10). In that case a Court having jurisdic- 
tion decided in the ‘course of. execution 
proceedings (in an order which. was not: 


appealed “against) that the decree to be. 
„executed awarded mesne profits according i 
spite . 
„in both courts.’ E =. 


In. 
decision . of the 


to its 
of a 


true construction. 
subsequent 


High Court that the decree, on its true . 
construction did not award mesne profits,. + 


the Privy Council held that the decision 
of the Court in- execution proceedings 
had become final between the parties on 
general principles of law. In that case, 
however, the question as to whether the 


decree did or did not award mesne profits . 


was specifically decided bya Court which, 


as observed by the Privy Council, was . 
competent to decide the matter, whether ` 


it decided rightly or- wrongly. That is 
altogether a different thing from saying 


that without any decision on the matter- 


ants, having” had. notice, -failed to appear . 
on an execution petition.. : Govinda Menon : 
v, Krishnamannadiar. (11),and-Dip Prakash ` 
v, Bohra Dwaraka Prasad. (12), quoted for , 
the respondent . are not at all: „parallel, : 
Chidambaram Ghetti v. Theivanat: Ammal 

(13) and Nityananda Gantayat v, Gajapati ` 
Vasudeva (14), quoted for ‘appellant are . 
more in point. ‘We should imagine also 

that there must be some distinctness on what ` 
matter, the. orders passed“on-thé E! Ps; - 
are res judicata. In one of these: peti- - 
tions the only execution which could really. 
have held to be: finally ordered was a 

mere transmission of the decree.-..In ` 
the other there was .a mere order of’ arrest 

which. was never carried out. Could those -< 
orders, without anything further, imply. 
that the elaborate provisions of the decree ` 


by which disputes whether provided .for:.- 


or not in the scheme were .to be referred 
to decision .by the’ 3 families orto arbitra- ' 
tion and were not to be taken to. Court 
were to be regarded as superseded?- Can 
relief No. 4 of the. plaint which was 
expressly given up in para. 21 of the 


compromise decree be now obtained by. `’ 


this sort.of constructive res judicata. We 
feel we should require very strong authority 
to accede to such propositions but it is‘not 
necessary in the view which. twe- have 
taken: to give any final decision on these 
matters. 

Ta the result the appeal is allowed and 
the execution petition siti with’ coats 

Reet. oy Peat Aas ; a allowed: 

an Tx Ind, Gas, Sori. 45 MUS TI, ALR 1923 Mad. 


649;-17 L W 565; (1923) M W N2993. 
(12)'90 Ind. Ors. 83; 48 A 201; A I R 1926 All. ny 


-L RGA 636 Oiv; 24 A LJ 91. 


(13) 74 Ind. “as. 1555748 M 763; A T'R 1924 Mad, 


(14). EPER aL Mh J 313. ie 
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by a Court, a compromise decree which 

is by consent of the parties and by its ` 

oe ae terms was deliberately made. not 
30 Ind, Cas. 523; 37 A 559; 13 A L J 828, - 
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shebaity—Practice Court, if- bound to discuss hy- 
prthetical questions, ` ; 

A right toan office or a share in a hereditary 
office must be asserted by the persons claiming 
it, and it is not open to any worshipper to 
assert such a right on behalf of another per- 
son. Consequently, a 
in his mere capacity as a person with 
a right to worship the dieties cannot bring a 
suit to assert. another person's claim to the shebatty. 
The doctrine that a claimant to the shebaity can 
set up any worshipper to litigate the question 
of the claimant's right to the skebaity is a new 
doctrine and a bad doctrine. Pramatha Nath 
Mullick v. Pradyumna Kumar Mullick (1), dis- 
tinguished. Ramanathan Chetti v. Murugappa (2), 
relied on. [p. 1520, cols. 1 & 2.1 

It is not obligatory upon a Court to discuss purely 


hypothetical questions which may never arise. [p.- 


1250, col. 2.) 
‘Messrs. L. P. E. Pugh and P. C. Pose, 
for the Appellant. 

Messrs. S. N. Banerjee (Sr.), S.N. Banerjee 
Jro), A. K. Roy, N. C. Chatterjee and P. N. 

anerjee, for the Respondents. 

Mr. U.C, Laha, for the Administrator- 
General. 

Rankin, C.J.—The following geneological 
tree shows the relationship of ‘the parties in 
this case: 


LUKHYNARAIN DHUR--KADAMONI. 


(died March 26, 1927). 
| = 
Kartik (died Gonesh (defend- Ram Ohunder 
“May 24, 1927) ant No, 7) (died October 
` 17, 1928) 
|. Madan (plaintiff), 
Netai Ohand 


(infant defend- 
ant No, 5). | 








| 
l | 
Banku 


| > l 
-Lal Behari, Bon Behari Rash Behari 


defendant (infant (infant hari Behari 

. No. 2. defendant defendant (infant 

‘ No. 3), No. 4). defendant 

‘ fg No. 5). 

Lukhynarain Dhur, the testator, died 
on March 26, 1927, leaving three 


sons of whom the eldest, Kartick, survived 
him only by a few months, dying on May 
24, 1927, leaving Netai Chand, an infant, 
as his heir. The plaintiff Madan Mohan 
Dhur, is the son of ihe testator’s second 
son Gonesh (defendant No. 7). The 
testator’s third son, Ram Chunder, died in 
October, 1928, after the institution of the 
present. suit on August 21, 1928. Ram 
Chunder left four sons of whom the 
eldest, Lal Behari, is a’ major, the other 
three being ‘minors... -y p% we 

The testator’s:will, which.-was made on 
November 18, .1923, -was .the subject of 
certain probate proceédings in this Court 


MADAN MOHAN DHUR V. NATAL GOUR JEW 


claimant to the shkebaity - 


14710 


instituted by Ram Ohunder as the surviv- 
ing executor. His brother Gonesh has 
filed a caveat. The probate proceeding 
was settled, Gonesh consenting to an 
order that the caveat be discharged and 
that probate of the will should issue. In 
consideration that Ram Chunder agreed 
to pay Gonesh's costs, Gonesh undertook 
inter alia not to bring any further suit 
regarding thewill. This was on March 13, 
1928 and on August 24 following, the present 
suit was begun by Gonesh's son Madan. 
It appears that immediately after the 
testator’s death Gonesh transferred his 
interest in his father’s estate to one 


-Manick Lal Dutt and on: August 18, 1928, 


that is immediately before the present 
suit, Manick Lal Dutt conveyed the interest 
of Gonesh to the plaintiff Madan. 

The testator’s will was very simple. He 
gave allhis movable and immovable pro- 
perties to his executors upon trust to 
convert the movable properties into money’ 
and directed them to pay out of the 
income of his estate certain monthly 
sums during the life-time of certain lega- 
tees. In this way he directed an expendi- 
ture of Rs. 180 per month distributed in 
varying sums between his wife,’ his eldest 
and youngest sons and his daughters. He 
also gave a monthly sum of Rs.. 30 


to Madan on certain terms. Subject to- 


these payments, he gave the rest’ of-his. 
estate to his executors. upon trust to pay 
the balance of the 


income to the she-- 


baits for the time being of certain Thakurs- - 
established by the testators and he dir- * 


ected that after the death of all the 
legatees, the executors should make over the 
whole of the corpus and.undrawn income 
of his estate to the shébait or shebaits 


for the time being. He dedicated his house’ 


for the location and use ofthe Thakur 
and he appointed his sons Kartik and 
Ram Ohunder to be the shebaits of the 


Thakurs, giving certain directions as to the- 


line of succession to the shebaity. By the 
plaint inthis suit, Madan sought to have 
a construction of the will and propounded 
several questions to the Court. 

Upon Ram Chunder's death, the plaint 
was amended by substituting his sons in 
his place, and the Administrator-General 
of Bengal was added as executor. By 
his plaint Madan contended first of all 
that the trusts in favour of the idols were 
illusory and colourable and thus: invalid, 
and that even if valid, they amount mere- 
ly to a charge upon. the properties for 
such small sum asis necessary to maintain. 
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the ordinary worship of the -family deities. 
On this footing the plaintiff would be 
éntitled to his father’s one-third share in 
the bulk of the testator’s properties, sab- 
ject to the legacies. As regards the 
debutter created by the will, the plaintiff 
says that Ram Chunder, and after him 
his . son, Lajbehari, acting as shebaits, 
had not been performing the sheba pro- 
perly and that Ram Chunder had been 
misappropriating the funds of the endow- 
ment and had been illegally preventing 
‘the plaintiff from taking part in the wor- 
ship of the deities. He alleged originally that 


-Ram Chunder was unfit to be shebatt and - 


should be removed and upon Ram Ohunder's 
death he alleged the same thing of 
Lalbehari. “He further claimed that the 
devolution of the shebaity as laid down 
in the will was void and illegal with 
the result that upon the death of Kartik 
and Ram Chunder, the office of shebait 
belonged to all the heirs of the testator, 
of whom his father, Gonesh, was one. 
. Accordingly: he claimed that his father 
Gonesh should be appointed shebdait. 

At the trial, no evidence 
Was: given in support of the attack made 
upon -Ram.-Chunder or Lalbehari, either 
äs regards. misappropriation of funds or 
as regards exclusion of the plaintiff from 
the worship, or as regards their unfitness 
to be shebaits. Nor was it even contend- 
:ed at the trial that the debutter was only 
illusory and colourable. Two points only 
were taken before the learned Judge and 
the same two have been taken before 
.us. The first point arises upon cl. 9 of 
the will and. the question to be decided 
is whether this creates a mere charge upon 
the properties. for the expenses of the 
worship with the result- that, subject to 
this.charge: and subject to the legacies, 
the - testator’s: property other. than 
the dwelling house,.. is undisposed of 
by the will and must go to the tes- 
tator’s heir as upon an intestacy. Itis 
contended for the defendants ihat the 
gift is an absolute gift to the Thakurs 
and that nothing is left undisposed of by 
the will. ; 

The clause has been set out in the 
judgment of the learned Judge who has 
held that subject to the legacies the whole 
of the residue is given absolutely to the 
Thakurs and that what they took under 
the will is not the benefit of a mere 
charge upon the residue for the customary 
expenses of the family worship, but that 
they took the residue absolutely. In my 
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opinion ‘the ‘learned ` Judge is right 
in his ‘construction. The whole of the ba- 
lance of the income is ‘to be paid to tha 
shebaits until the legacies have come to an 
end. And thereupon -the direction is that 
the whole of the corpus and undrawn income 
isto gotothe Thakurs. On this point the 
appeal fails. The second question arises 
upon cl. 11 of the will. ` 

Upon this it is contended that it is not 
possible in law to limit a hereditary 
office so that it *shall descend in amanner 
unknown to the Hindu Law, namely, to the 
person who at the time of each succession 
is the eldest male lineal descendant. The 
plaintiff before the learned Judge contend- 
ed, as would appear from his judgment, that 
the directions in cl. 11.should not take 
effect after the death of the testator’s grand- 
sons. Before us it was contended that the 
clause is good only in so far as it appoints 
Kartik and Ram-Chunder tobe shebaits 
in their own life-time and that on the death 
of these two, it does not operate at all not- 
withstanding that grandsons were alive at 
the testator’s death. That is to say, that at 
present the right to the -shebaity is in all 
the heirs of the testator, including Gonesh 
and Lalbehari’s younger brothers. Some 
interesting and difficult questions arise upon 
this.contention, but the first question, which 
arises is not less important than the others, 
namely, whether the Court at the suit of 
Madan will entertain a claim that Gonesh 
should be shebait. ; 

Madan, during his father’s life-time, had 
no interest whatever in the shebaity and 
claims none by his plaint. Gonesh by his 
written statement, supports the claim-that 
he should be made shebait, but brings no 
suit of his own to assert his right. Whe- 
ther his undertaking of March 13, 1928, in 
the probate proceeding not to bring any 
further snit regarding the will would be 
effective to prevent Gonésh from bringing a 
suit of his Own need not be considered. If 
it would, the existence of the undertaking is 
all the greater reason for not permitting a 
suit to be brought by his son on his behalf 
if the son had no right of his own to main- 
tain the suit. ; 

Before us Mr. Pugh for the appellant has 
contended that the plaintiff has no right to 
the shebaity, but that he, as a person inter- 
ested in the worship, as a member of the 
family, -is.éntitled ~to pring a;suit*to secure 
that another’ .person-who ‘has aright to the 
shebaity should be -pút ‘in’ possession of the 
office. In support. óf, this contention he 
has referred us ‘to the case of Pramatha 
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Nath Mullick v. Pradyumna Kumar Mullick 
(1). The question in that case was whether 
a. shebait should be allowed to remove the 
idol from the thakurbari to his own house. 
“Ag this question. affected the question of 
the -location and worship of the deities, it 
was held by the Judicial Committee that 
all persons having a right to worship have 
an interest in the question and even the 
females of the family were held to have an 
_ interest, and indeed a special claim to pro- 
tection seeing that they are excluded from 
the managership of the idols. aia 
- The question before us however is solely 
the question whether Gonesh, as heir, has 
“any tight to be shebait and whether he 
should be put in joint possession of the 
office with the other de jure shebatts, . In 
my judgment the appellant's contention that 
"hé, in his mere capacity as a person with a 
right to worship the deities, can bring a 
suit to assert another person’s claim to the 
shebaity is altogether unfounded. I know 
of no case which affirms or suggests any 
- such doctrine. The doctrine moreover is, 
* as a matter of practice, inconvenient to the 
point of absurdity. If it were once accepted, 
then, no person claiming to be shebait would 
ever bring à suit in his own name. Such 
-suits would almost invariably be brought 
in the name of some female of the family 


and the door would be. opened wide to. mani- 


fest abuse. If the worship is not properly 
conducted, if the funds of the endowment 


are not properly applied, the Courts are, 


doubtless open to any worshipper, as Lord 
Macnaghten intimated in the case.of Rama- 


nathan -Chetty v. Murugappa (2). But a, 


right to an office or a share in a hereditary 
office. ‘must be asserted by the person 
claiming it, and it is not open to any wor- 
shipper to assert such a right on behalf of 
another ‘person. The joint holders of the 
office of the shebait can make any proper 
arrangement which they may choose as bet- 
ween themselves for discharging the duties 
of management and ‘conduct yf the worship. 
The right-of the shebait is a legal right; a 
partition may be obtained by a shebait 
to enable him to enjoy his right in several- 
ty by a scheme for pallas or turns of wor- 
ship. In my judgment the doctrine that a 
claimant to the shebaity can set up any 
worshipper to. litigate the question of the 

(1) 87 Ind. Cas. 305;-AI R 1925 P O 139; 52- I 
A 245; 52 6. 809; 23 A L J 537; 49 M L J 30; 
(1925) M W N 431; 41 C LJ 551; 2 0 W N 
557; 27 Bom. LR 1064; 22 L W 492; 3) O WN 
25; 3 Pat. L R 315 (P C) : - 


(2) 29 M, 283; 33- I A139; 16M L J 265 


(P 0.). £ g 


', MADAN MOHAN DHU V. NETAIGOUR JEW 


14710 


claimant’s: right to: the shebaity is a new. 
doctrine and a bad doctrine. ; 

At the hearing of this appeal it was intis 
mated tous by the learned Counsel for the. 
appellant, and also by the learned Counsel 
for Gonesh, that in order to enable the 
plaintiff to succeed, . Gonesh would be wils 
ling to relinquish his right to the shebaity 
with a view.to giving the plaintif a right 
to his father’s place. This is entirely con= 
trary to the form: of the suit and no such 
relinquishment has yettaken place. These 
offers may therefore be ignored: At present 
there is no certainty that’ Madan, on any. 


_ view, will ever become entitled to be 


shebait. There is no complaint before us on 
the part of Nitai Chand or on the part of 
Lalbehari's younger brothers. Lalbehari- 
is in any view one of the shébaits. As the 
attack on the conduct of the endowment 
has so little in it that it was not even at=. 
tempted at the trial, I am of opinion that 
it is inno way obligatory upon this Court to 
discuss purely hypothetical questions which .. 
may never arise; and that. the’ learned 
Judge rightly refused to entertain this 
part of the plaintiff's case. oe fe 
The argument for the plaintiff is not. 
bettered by asking us to act on the analogy. 
of a Hindu widow and the prospective re- 
versioner. I do not quite know why the law. 
asto a Hindu widow should be applied to- 
a Dayabhaga father but in any case a suit. 
by the prospective reversioner to ‘put the’ 
Hindu widow into possession is not a very 
hopeful form of suit: neither isthe Court’ 
obliged to entertain a suit by one réversioner. 
against another to settle in the widow's 
life-time their respective claims to the suc- 
cession upon the hypothesis that both would 
survive the widow. i 59 
Complaint was made before us that the’ 
learned Judge had not properly. exercised- 
his discretion in making the plaintiff pay 
one set of costs to the defendants. In my 
judgment, in the circumstances of this case 
the learned Judge exércised his discretion’ 
very reasonably. Thé appeal should be 
dismissed with costs to the Administrator- 
General and with one set of costs to be. 
divided between Lalbehari and Nitai 
Chand. a f 4, 


Pearson, J.—I agree. ~~ 0 
N. AU Appeal dismissed, 
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Sah. PATNA HIGH COURT 
‘ Civil Revision Petitions Nos. 554 and 555 
: i of 1932 
e - November 10, 1932 
COURTNEY-TERRELL, O. J., ano 
S MOHAMMAD Noor, J. | 
“JNANENDRA PRASAD BOSE AND 
ANOTHER —PETITIONERS. - 
4 ; VvETSUS 
GOPAL PRASAD SEN—Opposrrs Party 
: Contempt of Courts Act (XII- of 1926), s. 2 (8)— 
Proviso to s."2—Meaning of—Obstruction to public 
servant in carrying out order of Court--O fences 
committed—High Court's power to take noticé of 


i 


‘offence of contempt, ` 
Under the Contempt, of-- Courts’ Act, superior 
Courts are enabled to punish contempts of the inferior 
Oourts notwithstanding that such contempt as is 
complained of is not an offence against any of the 
sections of the Penal Code and the object is that as 
to contempts considered as contempts of the Oourt 
which are punishable by the Penal Gode they shall 
not be taken cognisance of by the High Court, : 
The offence of striking or resisting a public ser- 
vant-is an offence whether that public servant is 
‘the public servant of a Court or whatever his’ capa- 
city be, provided he be a . public servant.. If that 
‘public Servant is carrying out an order of a Court 
the offender commits another’ offence, namely, tha 
offence of contempt of the Court whose order the 
public servant is carrying out. . 
. The proviso to s,.2, Contempt of Courts Act, 
excepts those cases of contempt which are punish- 
able under the Penal Code as contempt and not if 
they are punishable independent of that contempt. - 
Where the naib nazir who is directed by a Subordi- 
nate Judge to deliver possession of , a house to a 
decree-hoider goes tothe spot bu; is obstructed by 
a person in possession : a ; 
Held, that the person was guilty of two offences, 
one being obstruction to-the naib nazir and the 
other contempt tothe Sabordinate Judge, and that 
the High Court would take notice of the second 
offence under the Contempt of Courts Act. 


O, R. P. against an order of the Sub- 
Judge, Cuttackt, dated August 27, 1932, 
, Messes. Syed Sultan Ahmad, G. P. Das 
and P. Misra, forthe Petitioners. -~ . 
, Mr. S. C. Bose, for the Opposite Party. 
_Courtney-Terrell, ©. J.—These are two 
civil revisions arsing out of certain matters 


before the Subordinate Judge of Cuttack in , 


which a somewhat extraordinary course has 
been followed. There was litigation bet- 
ween the plaintiff and the defendant which 
ultimateiy reached the Privy Council and 
under the decree of the Privy Council the 
defendant was ordered among other things 
to deliver to the plaintiff possession of a 
certain house. The decree of the Privy 
Council was sent down tothe lower Court 
for execution by order of this Court. There 
were anumber of intermediate proceedings 
which it is unnecessary to recount but 
the Subordinate Judge sent his naib nazir 


to thehouse in ‘question with instructions , 
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to deliver it up to the plaintiff. On ar: 
riving at the place an individual named 
Satyabadi Das was found in possession 
of the house taking up a defensive at- 
titude with the encouragement and sup- 
port of a number of his local friends. The. 
naibnazir appears to have been overawed 
by this display aud furthermore to have 
deen’ affected in some way by a state- 
ment on behalf of Satyabadi Das that he 
was entitled to remain in possession. He | 
thereupon sent from the spot a message 
to the Subordinate Judge and asked what 
he was to do. The Subordinate- Judge 
wrote -back’ on the message that the .naib 


nazir was to’ execute the writ of delivery. |” 


of possession according to law. But.. 
the naib nazir was apparently too 
alarmed to do this and notwithstanding 
that hehad the assistance of an officer of 
Police- and two Constables the threatening. 
attitude of Satyabadi Das appears to have 
entirely overcome’ his resolution and he 
made a further report to the - Subordi- 
nate Judge in which he said that he had. 
had to come back without executing the. 
writ. This incident took place on August 
19, 1982. 2 

Asa result of thison August- 22, 1932, 
the decree-holder’s Advocate: appeared be- 
fore the Subordinate Judge who directed 
a re-issue of the writ and directed that 
the writ inthis particular case was to be 
executed by the other naib nazir in his 
service. The second naib nazir.went to 
the spot and again found Satyabadi Das 
and considered that he was not entitled’ 
inlaw to execute the writ being convinc- 
ed by the legal arguments which weré 
apparently put forward by Satyabadi Das 
before him so that notwithstanding the 
order of ihe Subordinate Judge the writ 
was not executed. On: August 25, .1932, the. 
matter came before the Subordinate Judge 
again on the report of the second naib 
mazir that he had not executed the orders 
of the Subordinate Judge and the Subor- 
dinate Judge appointed a day apparently 
for the hearing of the parites on the mat- 
ter. It is hardly necessary to say that 
what heshould have done was immedia- 
tely to have directed the naib nazir to 
arrest the resisting Satyabadi -Das and 
bring him before him promptly to be 
dealt with. But apparently being fond of 
a lengthy legal proceeding, on August 27,: 
1932, he heard an objection which was ac-' 
tually filed by _ the decree-holder and- 
directed, that it should he. registered as, 
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a miscellaneous case and fixed Sep- 
tember 24 following, for hearing 


that case and at the same time issued 
notice to Satyabadi Das returnable by the 
date fixed and directed the decree-holder 
to pay process fee and file written notice 
by August 29. Then on August 29, 
the execution case was directed to be put 
down to be heard with the miscellaneous 


case. ¢ 
In :thése circumstances the matter was 


g ‘brought: tothe notice of this Court and 


this Court on September 23, 1932, directed 
the issue of notice to Satyabadi Das to 
show cause why he should not be com- 
mitted to prison for contempt. Under 
the Contempt of Courts Act a defect in 
the old procedure has been remedied. Un- 
der the lawj before that Act this Court 
could not protect the lower Courts when 
contempt of their orders was manifested 
by anybody but under the Coniempt of 
Courts Act, this Court is empowered and 
will use that power to protect the dignity 
of the Courts which are subordinate toit. 
In so far as the civil revisions are con- 
‘cerned, in my opinion, the proper order 
to make is that the Subordinate Judge 
be directed forthwith to give directions to 
the naib nazir supported by any Police 
force which may be necessary to deliver 
possession of the house to the plaintiff 
and furthermore to attach the movables 
. in execution of the decree for costs, That 
disposes of the two civil revision cases. 

In so faras the notice. issued by this 
Court is concerned, Saytabadi Das has not 
appeared in person before us, but he is 
represented by Mr. Bose who has done 
his best with the materials at his disposal 
but it is perfectly obvious that a gross 
contempt of the order of the Subordinate 
Judge was committed. It is absolutely ne- 
cessary that the Court should be fearless 
in enforcing -the orders. that they give in 
civil cases and acting under the powers 
given to us by the Contempt of Courts 
Act we direct that a warrant be issued 
for the arrest of Satyabadi Das and a 
second warrant to the Superintendent of 
the Jail at Cuttack to keep him in custody 
insimple imprisonment for a period of 
six months as provided in the Act. He 
may purge his contempt by making a 
proper apology and also by paying the 
costs of these proceedings as also the pro- 
ceedings in the lower Court. Hearing fee 
inthis Court five gold mohurs, 

Ib is necessary to deal with a point of law 
that was raised by Mr. Bose at the very last 
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He contended that under sub- 
of Courts Act this 


moment, 
s. (3) s. 2, Contempt 


Court was not empowered to punish 
his client. That sub-section runs as fol- 
lows: 


“No High Court shall take cognizance of a | 
contempt alleged to have been committed in res- 
pect of a Court subordinate to it where such 
ane is an offence punishable under the Penal 

oae 

Mr. Bose argued that since there is 
already a provision under the Penal Code 
for the punishment of resistance to a pub- 
lic servant notably under s. 186 of that 
Code that the offence comes within the chas 
racter of one which is punishable under 
the Penal Code and therefore this Court 
is excluded from taking cognizance of it 
as a contempt of Court. But it was 
pointed out by this Court in the case of 
Kaulashia v. Emperor (1), that the meaning 
of the sub-section is not that if the act 
complained of is not only a contempt of 
Court but is also punishable under the 
Penal Code, that the offence isnot ‘also 
punishable asa contempt of Court but 
that the real meaning ofthe sub-section 
is that if the act constitutes an offence 
against the Penal Codeit may well be 
punishable under the Penal Code and if 
it also contitutes a contempt of Court and 
if as a contempt of Court it is not of 
the character set forth in s. 228, Indian 
Penal Code, then it is punishable by this 
Court. As I take it, the broad history of 
the law may be stated thus: 

Courts of Record have inherent power to 
punish contempts of their authority whe- 
ther committed in the face of the Court 
or whether committed vicariously upon the 
persons of their officers. It was however 
not thought fit to give power of that cha- 
racter to Subordinate Courts. The ex- 
press provisions of s. 228 set forth the con- 
tempts of inferior Courts which are punish- 
able under the Code and it was subse- 
quently held that contempts which would be 
certainly contempts ofa Court of hecord 
if they do not come within the provisions 
of s. 228 or any other section cannot be 
punished as offences of the character of 
contempt of Court. And it was further 
held that the High Courts of Record can- 
not punish contempts of the inferior Courts, 
Subsequently the Contempt of Courts Act 
was passed which enabled the superior 
Courts to punish contempts of the inferior 
Courts notwithstanding that such contempt 

(1) 144 Ind, Cas. 351; AIR 1933 Pat. 142; 12 Pat. 


1; (1933) Or. Oas. 313; Ind. Rul, (1933) Pat. 231; 34: 
Or. L J 770; 14 PL T 605, ; l 
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as is complained of is not an offence 
against any of the sections of the Penal 
Code and the object is that as to contempts 
considered as contempts of the Court which 
are punishable by the Penal Code, they shall 
not be taken cognizance of by the High 
Court. | 

Now ss. 175 to 179, Indian Penal Code, 
define as offences various acts and those 
acts are offences not against the Court 
itself because they are applicable whether 
or not in many cases a Court is concerned 
at all. The offence of striking or resisting 
the public servant is an offence whether 
that public servant is the servant of a 


Court or whatever his capacity, be provid- 


edhe be a public servant. The only 
section of the Penal Code which deals 
with contempts committed against a judi- 
cial officer, that isto say a Court, is s. 
228. The offence in this case is not punish- 
able under s. 228, Therefore this Court 
has power to take cognizance of it. This 
point was raised during the actual course 
of the judgment very “courageously by 
Mr. Bose, but in my opinion it is un- 
sound. f 
“ Mohammad Noor, J.—Iagree.. At one 
time I was inclined to hold that: .the ob- 
jection of Mr. Bose should prevail but on 
further consideration I have come to the 
Conclusion that the view taken by my Lord 
the Chief Justice is, if I may say so, cor- 
rect. Ithas been contended that the ob- 
struction offered to the naib nazir is an 
offence under s. 186, Indian Penal Code, 
and therefore under proviso (3), s. 2, Con- 
tempt „of Courts Act, 1926, we are pre- 
cluded from taking cognizance of that 
offence. This contention though plausible 
has no substance, Obstruction offered to a 
public servant in the discharge of his 
public function is an offence by itself 
though the public servant may not be 
acting under the orders of a Court of Jus- 
tice as long as he was performing a legal 
public function. Butif that public ser- 
vant iscarrying out an order of a Court 
the offender commits another offence namely, 
the offence of contempt of the Court whose 
order the public servant is carrying out, 
Section 186, Indian Penal Code, takes 
no notice of this second offence. It is of 
the utmost importance for the administra- 
tion of justice that citizens should submit 
to the orders and authority of Courts. By 
obstructing the execution of a process of 
law the offender undermines the authority 
ofthis Court and this is not punishable 


' under the Penal Code as such, The proviso. 
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to s. 2, in my opinion obviously excepts 
those cases of contempt which are punish- 
able under the Penal Code as contempt 
and not if they are punishable indepen- 
dent of that contempt. [n this particular 
case the offender has been guilty of two 
offences; one is obstruction to the naib nazir 
and another is contempt of the Court of, 
the Subordinate Judge; while the first one 
is covered by the Penal Code, the second 


one is not, On these grounds I agree with -` 


the order passed by my Lord the Chief 
Justice. 
A. Order accordingly. 


NAGPUR JUDICIAL COMMIS- 

l SIONER'S COURT 
Miscellaneous Civil Appeal No. 60 of 1932 
September 22,1933 
SUBHEDAR, A.J. C. 

SITARAM AND ANOTHER ~ APPELLANTS 
versus 
Musammat NATHIBAT AND OTHERS— 
a RESPONDENTS 

Provincial Insolvency Act (V of 1920), a3. 58, 58~ 
Adjudication of debtor as insolvent-—-Heceiver not 
appointed— Power of Court to set aside transfer by 
insolvent on creditor bringing the fact of transfer to 
the notice of the Court—Provisions of s. 68, whether 
restricted in scope— Refusal to exercise jurisdiction on 
ground of expediency— Propriety of. 

In a case where, on the adjudication of the debtor 
as insolvent, no receiver is appointed, the Insolvency 
Court can itself move under s. 53 of the Provincial 
Insolveicy Act to set-aside a transfer made by the 
insolvent on the fact of the transfer being brought 
toits notice by any of the creditors. The words 
“voidable against the receiver" in s. 53 must, in view 
of s. 58 of the Act, be read as “‘voidable against the 
receiver or the Court as the case may be.” -Bansilal 


`v. Ranglal (3), Seth Sheolal v. Girdhari Lal (4) and 


Gopal Rao v. Hira Lal (5), followed. Bechni v. 
Sadique (6), reliedon Kauleshar Ram v. Bhawan 
Prasad (1)and Gontu Appireddi v. Gontu Chinna 
Appireddi (2), dissented from, ee 

The language of s,53 makes it incumbent on the- 
Court to annul every transfer of property by -an 
insolvent if the transferor is adjudged an insolvent 
within two years after the date of the transfer, 
provided the Court comes to a finding that such 
transfer was not made in good faith or for valuable 
consideration, The section is not restricted in its 
scope. Daryar Singh v. Kunji Lal (7), followed. 

The powers under s. 53 are not to be exercised 
with reference to the principle of expediency. 


M. A. against an order of the District 
Judge, Chhindwara, dated August 22, 1932, 


Messrs. M. R. Bobde, 
for the Appellants. = 

Mr. D.W. Kathalay, for the Respondents, 

Judgment.—The facts leading to this 
appeal are shortly these. One Vithoba was 
adjudged an insolvent on September 22, 
1928, upon an application presented by one 


and Trivedi, 


“120 
of his creditors, Balkrishna, on April 3, 1928. 
As the insolvent was not actually in posses- 
sion of any property no Receiver has been 
appointed in the case. © 

Within two years of. his iiselveney the 
insolvent had effected two transfers by sale 
of his properties : 
and Atmaram on February 21, 1927° and 
the other in favour of Shrawan ‘and Gannoo 
on February 22, 1927. Prior to the adjudi- 


` cation; in execution of their decrees, fivé 


creditors of Vithoba had attached the pro- 
perty purchased by. Shrawan and Gannoc 
and on anobjection being preferred by the 
latter the property was released from 
attachment. As these unsuccessful creditors 
did notfile any suit under O. XXI, r. 63 
of the Civil Procedure Code, against the 
‘gaid-purchasers, the order of release passed 
against these creditors. in the execution 
proceedings became conclusive. 

Likewise, prior to the adjudication of 
Vithoba as an insolvent, some other credi- 
tors of his, in- execution of their money 
decrees against him had separately attached 
the property which” was -purchased by 
Sitaram and Atmaram. and the objections 
preferred by the’ latter in the execution 
proceedings were dismissed. These pur- 
chasers. therefore brought separate suits 
under O. XXI, r. 63 of the Civil Procedure 
Code; against the attaching creditors’ for 
declarations that. the property purchased 
by them was not liable to attachment, and 
sale in ‘execution of theit decrees against 
` Vithoba. These suits were dismissed: in 
‘the trial Court but-on appeal to this 


` „Court were decreed, the- finding being that 


the sale in favour of the plaintiffs pur- 
chasers was for. consideration and not 
mala fide and was thus binding upon the 
attaching creditors, 

In the ¢ Goursé of the insolvency proceed- 
ings some of the creditors who were parties 
to the aforementioned previous litigations 
and some who were not parties to them 
applied to the Insolvency Court praying 
‘that the sales effected by Vithobain favour 
of Sitaram and Atmaram and Shrawan and 
Gannoo be sst aside under the - provisions 
of s. 53 of- the Provincial Insolvency Act. 
The contention of both the sets of purcha- 
‘ers was that the creditors of Vithoba had 
ho right to present the application, as their 
rights jo challenge the transfers were 
already concluded by the orders passed in 
the previous execution proceedings and -in 
the civil suits. This contention has been 
partially upheld. by. the lower Court which 
-held that‘only those creditors who were not 
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parties to the previous litigations had a 
right to apply for annulment of the trans- 
fers under s, 53 of the Provincial Insolvency, 
Act.. Isis against this orderthat only one: 
‘set of transferees. from the insolvent, viz., 
Sitaram and Atmaram, have filed the pre-, 
sent appeal, 

‘The principal contention raised on behalf. 
of the appellant is that since under s. 53 of 
the Provincial Insolvency Act the transfers’ 
contemplated by itare declared “voidable. 
against the Receiver” only and not against, 
the creditors of the insolvent and further 
since under s. 54-A of the Act it is only the' 
Receiver, or in the event of his refusing to. 
apply at the request of the creditors. the. 
latter who could apply for annulment of 
transfers and that as no Receiver has been’ 
appointed in the present case, even ‘those 
respondents who were not parties to the 
previous litigations, had no right under the 
law, to apply for the ‘annulment of the* 
transfers. Section 54- A, which has been. 
newly added by Act XX XIX of 1926 runs as 
under: 

- “A petition for the annulment of any tran se under 
s.53-or of any transfer, payment, obligation ori 
judicial proceeding under s. 54, may be made by the 
Receiver or, with the leave of the Court by anye 
creditor who has proved his debt. and who satisfies. 


the Court that the Receiver has been, requested and 
has refused to make such petition,“ 


Reliance was placed by the: appellants’ 


Counsel - on Kauleshar Ram v: 
Bhawan Prasad, 42, Ind,” Cas. 845;: 
(1), and Gontu Appireddi "v. . Gontu 


Chinna Appireddt (2), in support of his. 
contention. In these cases it is undoubtedly. 
laid down that until a Receiver is dppointed 
inan insolvency: case a creditor has no. 
locus standi to apply for annulment.of any 
transfer by the insolvent under s. 53 of the. 
Act. But these cases, which were moreover 
decided prior to the enactment of s. 54-A 
do not go- further and hold that even in 
cases where the Insolvency Court. may see 
no reason to appoint a Receiver but take 
upon itself the administration of the estate 
of the insolvent, the wholesome provisions 
of ss. 530r 54 of the Act would remain 
inoperative. 

On the contrary, the view of this Court 
has consistently been that in a case, where 
no Receiver is appointed, the Insolvency. 
Court can itself move under s. 53 of the 
Act to set aside a transfer made by the 
insolvent on the fact of the transfer being 
brought to its notice by any of the creditors: 


1) 42 Ind. Gas, 545,” . 
` (2) 66 Iad. Cas. 271: 45 M 189; HL W 639; aM 
Ld 606; (1921) M W Ñ 816; AI 'R 1922 Mad. 246, i 


1934" > 





pot Isai Bus ‘SANT gaNGH 


4255 


Bansilal v. Ranjial (8); Bein “Sheela y: z the principles of éonveniened of expediency. 


hari (4) and” Gopal, Ruo.. Ve Hiralal, D 


kg contention of thé leafed: Advocate 
forthe appellants as also the tises“of the 
Madras and the Allahabad ‘High ‘Court’ 


relied on by him completely ignore from: 


consideration the provisions of s.58 of the 
Provincial Insolvency Act which declares 
that: 

~- “Whereno Receiver is appointed, the Gourt shall 
have all the rights of, and may exercise all the powers 
conferred on, a Receiver under this Act.” 


‘Although s..54-A has been enacted in 
1926 after the cases noted above were 
decided by this Court it does not in any way 
affect the conclusions reached therein. 
The new section does not abrogate s. 58 of 
the Act and must be read subject to the 
provisions of that section. This view is in 
complete accord with that adopted in 
Bechni v. Sadique (6).. Likewise the words 
‘‘voidable against the Receiver” in's. 53 
must, in view of s, 58 of the Act, be read 
as “voidable against the Receiver or the 
Court as the case may . be.” T therefore, 
hold, agreeing with the lower~ Court, that 
those creditors who were not parties to the 
previous litigations were entitled in law 
to move the Court to take action under 
s. 53 of the Provincial Insolvency Act for 
declaring the alienation in favour of the 
appellants and the other purchasers invalid, 

It was next argued that in view of thé 
fact that in the previous litigations with 
some of the creditors the transfer in favour 
‘of the appellants was held valid and bind- 
ing upon them, at considerable expense. of 
time and money, the lower Court ought to 
have refused: to.agitate the same matter 
over again, even at the instance of the 
creditors who were not parties to the 
previous litigation on the ground of expe- 
diency. But if those creditors who were not 
‘affected by the previous litigation have a 
right under the law, as they obviously 
have, to apply for setting aside the transfers 
under 8. 53, the lower Court would have 
failed to exercise its jurisdiction ifit had 
refused to entertain their application simply 
on the ground of expediéncy. No case was 
‘cited before me in support of the contention 
that the- powers of the Insolvency ‘Court 
unders. 53 of the Act are discretionary 
and are to be exercised with reference to 
MORTER Oas. 418; 19 NL R32, AI R 1923 Nag. 

(4) 18 Ind. Oe 140; A TR 1924 Nag. 3 


61. : 
hg Ind, Cas, 126; A IR 1925 Neg. 225; 20N L ` 


(6) 129 Ind. Cas. 129;9 Pat, 839; A IR 1931 Pat, 14; 
Jnd. Rul, (1931) Pat, 81. 


he: section in question is not as restricted 
in its scopé as O, XL, r; 1 (1) of the: Civil 
Procedure Code. On the, contrary it: was 
‘observed in Daryai Singh vi Kunji Lal (1), 


“that : 


“The language of 8. 53, makes it "incumbent on the 
Court to annul ‘every ~ transfer of property ‘by‘an 
insolvent if the transferor is ‘adjudged an insolvént 
within two years-. after the. date of the transfer, 
provided the- Court comes to a finding: that such 


transfer was not made in good faith or for valuable . 


consideration.” 

With these observations I respectfully 
agree. : The lower, Court was therefore 
perfectly justified in proceeding to deter- 
mine the application of some of the Tespon- 
dents on the merits. - 

The result is that the, Kapan fails and is 
cesses with costs. Pleader'’s fee Rs. 50. 

Appeal dismissed. 
roy 15 Ind Cas. 995 at p. 996; A IR 1924 La” 


‘LAHORE HIGH COURT i 
First Civil Appeal No. 852- of 1927 

. January 2,1934 - ; 
Baw Lar, ©. J., AND Ranar LAL, J. 

BUR SINGH— PLAINTE -APPBLLANT 

versus :.. 

. SANT SINGH AND OTHERS— DEFENDANTS 

-— RESPONDENTS ` 

Custom (Punan SAN — Portions of abadi— 
Liability to partition. . 

Portions of the abadi Geen pied be houses of the 
villagers. or used for’ public purposes are not ‘liable 
to partition, Ishwar Singh v. Atma” Singh (1) and 
Mohammad Khan v. Fazal Dad, (2), referred to. 


F.O. A, from the.deeree of . Senior 
Subordinate. Judge, Sheikhupura, dated 
January 18, 1927, dismissing the plaintiff's 
suit with costs. 

Messrs. Nanak Chand Pandit: and Prem 
Nath Bhardwaj; for the Appellant. 

Rangi Lal, J.—The plaintiff appellant, 
who owns a one-third share. in villagé Qila 
Dharam Singh in the Sheikhupura Dis- 
trict, sued for partition of the whole of the 
village site. The suit having been dis- 
missed on the finding that he had failed 
to prove that there were any empty: sites 
unoccupied by any individual and | not 
used by the community for any public 
purpose, he has appeéaled to this. Court; 
This finding has not been anaa 
before usand the appeal must, therefore, 
fail. It is well established that the portions 
of ‘the abadi occupied by houses of the 
villagers or used for public purposes are 
not liable to partition. Ishwar, Singh v, 
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Atma Singh (1) and Muhammad Khan v. 
Fazal Dad (2\. I would, therefore, dismiss -* 
the appeal but without costs as the res- 
pondents were not represented. 


"Shadi Lal, C. J.—I concur. 
Order accordingly. | 






NG ts 
Q)117P R 1804, $ 


_ (2) 55 Ind, Cas. 14; 149 P R 1919. 





W ALLAHABAD HIGH COURT 
Second Civil Appeal No. 490 of 1930 
January 31, 1933 

Youna, J. 
GOVINDI—PLAINTIFF — 
ae 

TEUS 
GAN GA PRASADA Kh OTAERS— DEFENDANTS 

— RESPONDENTA 

~, Pardanashin lady—Intelligent woman understand- 
-ihng her business and appearing in Court—Whether 
can be deemedia pardanashin | lady—Legal practi- 
tioner—Vakalatnama giving power to Vakil to com- 
promise —Fair and reasonable compromise by Vakil, 
if binding on” client—Civil Procedure Code (Act Y of 
1908), O. III, r. 4. 

An intelligent woman who appears in Oourt and 
gives evidence and well understands her business 
cannot be considered to be a -pardanashin woman 
who; does not understand .the nature of her acts. 

Where a vakalatnama authorises a Vekil to 
enter into a compromise, it” does not simply, mean 
the executive act of taking. compromise agreed to 
by his client to the Court and filing it; but the ċom- 
promise entered into by the Vakil- is binding on 
the party and particularly so when the compromise 
entered into = aneminently fair and reasonable one. 

S. ©. A. from: a decision of the District 
‘Judge, Aligarh, dated March 10.1930. 

Messrs. T. B. Banérji K.-C. Mital and M. 
‘Nasim, for the Appellant. 

Messrs, P. L. Banerji and 5. N, Seth, for 
the Respondent. 

' Judgment.—This is a second appeal 
from the decision of the District Judge 
of Aligarh. The plaintiff brought a suit 
for a declaration that a-certain com- 
promise in-connection with a house was 
not binding upon her. The learned Judge 
in the Court below found as a fact that 
her Vakil had been authorised by his 
vaklatnama to do all things for the lady 
as ifshe had done them “personally; that 
he was authorised to enter into a compro- 
mise; that he had infact entered intoa 


Musammat 


compromise and ‘that having done so 
with full knowledge and _ consent 
and. .authority of. the lady, . her 


action could not.: lie; Tee compromise 


GOVINDI vi ‘GANG ; 


agi bat., the plaintiff even though 






i 147 I0 
iseit, Tha a udg e sana I “see no 
Preason ‘to disseree with him—is an eminent- 
“ly fairing reasondble one.’ On the face 
of iño suggéstion.could possibly be made 
she was a 
woman, had been in any way. taken advant- 
“age. of or defrauded, This is not‘ one-of 
those cases :where the compromise itself is 
some evidence of fraud. It is agreed by 
Counsel for the appellant that he has no 
case, if the vaklatnama did ‘in fact, give 
the Vakil full authority to act for the 
plaintiff and compromise the case-on her 
behalf, In my opinion there is no ‘doubt, 
‘about the terms of the vakalatnama. . It 
is true that an expression used in it is 
‘fle an application for .compromise”. 
But I am satisfied that that term does 
not simply mean thé: executive act of 
taking a compromise agreed to by his client 
tothe Court and filing it. The term of 
the vakalatnama which has been tran- 
slated, give the Vakil the greatest 
possible authority that any Vakil could 
have and it finally ends up with the state- 
ment-that 


“any act of Vakil would be considered the personal 
aobo of the plaintiff herself and would be binding upon 





A 


or words to that effect. Under these circum- 
stances there is no doubt that authority 
was given to the Vakil under it to enter 
into the compromise. This being so, the 
only possible ground of appeal would be 
that the lady was a pardanashin lady and 
that she had not understood the nature 
of.her act, and that therefore the vakalat- 
nana was not binding upon her.. Nocase 
has been made out upon this point, 
and indeed it would be impossible to do so, 
The plaintiff herself appeared in Court 
and gave evidence and according to the 
Judge was an intelligent woman ‘and well 
understood her business, Indeed she 
seemed to have the better of the contést with 
Counsel in the Court of first instance, She 
obviously is not a woman that would be 
described as a pardanashin lady within 
the meaning of the terms. The facts having 
been found as above and the rakalatnama 
being perfectly ‘clear in its terms, the 
appeal must ‘be dismissed with costs. 
Leave to appeal in “Letters Patent is 
refused. Ar. 
N: ‘Appeal dismissed. 
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Abandonment of clalm— Pleader's power to 
‘abandon issue which he thinks it inadvisable to 
press—Damages, claim for, abandoned by Pleader 
in trial Court. 

Where ina suit for a direction to defendant to exe- 
cute a kewala and for damages, the trial Court order- 
ed as regards the claim for damages, that the 
Pleader for the plaintiff did not press for the damages 
claimed, and dismiased the claim: 

- Held, that the Pleader’s general powers in the 

conduct of the suit included the abandonment of an 

issue which in bis discretion he though it inadvisible 
to press, and that the claim for damages was rightly 


disallowed by the trial Court. LALITA PRASAD 
CHAUDHURI v., Ram NARAIN SINGH Pat, 25 
Accounts —Balance struck but no mention -o 

interest made. SEE INTEREST - z 683 


— Suit for balance due on settlement of 
accounts—Re-opening of accounts, when can be per- 
mitted —Fraud, whether necessary before re-opening 
is allowed. 

‘Where in a suit for’ balance due to plaintiff on 
settlement of accounts, the defendant contends that 
there are numerous mistakes in the accounts and 
that the accounts should therefore be re-opened, if 
the court is of opinion that errors of sufficient num- 
ber and sufficient magnitude are shown, it is not 
necessary that the errors shown should amount to 
fraud. Ifthey are sufficient in number and impor- 
tance, whether they are errors caused by mistake 
or errors caused by fraud, the court has a right to 
re-open theaccounts Where, however, the account is 
between persons in a fiduciary relation and the 
person who occupies the position of accounting party 
that is the trustee or agent, is the defendant, it is. 
easier to open the account than it isin cases whers 
persons do not occupy that position, that is to say, 
that a less amount of error will justify the court in 
opening the account Parties having -accounts bet- 
ween them, may meet and agree to settle those 
accounts by the ascertainment of the exact balances, 
and if they mean to ascertain the exact balance: 
it may be necessary for that purpose, and probably- 
is necessary in most cases, that vouchers should be 
produced, and that all the information whichis pos-~ 
sessed on one side and the other should be furnished 
in the settlement of those accounts: and, if it after- 
wards turas out that thereare errorsin the account, 
it is a sufficient ground for re opening the account and 
for setting it right. If on the other hand, persons meet 
and agree, not to ascertain the exact balance, but agree 
to take a gross sum as the balance a sum which one 
is willing to pay, and the other is content to receive 
as the rasult of those accounts; the production of 
vouchers is entirely out of the question and errors 
in the account are algo out ofthe question, In such 
a case the accounts cannot be re-opened, BACHHEY LAL 
v. Gunpoo Man Oudk 536 
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Accretions— Principle that gradual accretion enures 
tothe land— Burma Land and Revenue: Act (II of 
1876,, s. 6—Whether excludes rights of accretion and 
alluvion . : 


The principle that-gradual accretion enures to the 
Jand is based ona rule of ‘general convenience and 
security’ and applies to. Burma also, The words of 
s.6,Burma Land and Revenue Act, cannot be 
stretched to exclude rights of accretion and alluvion. 
Jt cannot be keld that gradual additions to the land 
of a grantee by the action of: a river are within the 


-prohibition of the section It will require much more 


precise words than those appearing in the section to 
exclude the application of a doctrine so well establish- 
ed founded upon such broad considerations. SEORETARY 
or Stare v. Foucar AND Company, LTD, . P.C, 657 
Acts—General, 
Act 1850—XVII._ Sge JUDIOIAL OFFICERS PROTEOTION 
Act. 
—— 1856--XVI Sse HINDU Winows 
dee EE Act. 
—— 1860—XLV. Ses PENAL CODE. 
—— 1861—V. SEE PoLice Act, et aS 
—- 1867-1 Seg PUBLIO GAMBLING Aor, : 
1869 —1V. Sez Drvoroz Act, 
1870— VII „Ses Couer Fers Acr 
1872—I . >See livipence ACT. 
_1872— IX.: SEE CONTRACT Aor. _ 
1877—I. See SPEOIFIO RELIBF AOT. 
1878:—XI. SEE ARMS AOT. 3 ; 
1879-—-X VIII. See LEGAL PRACTITIONERS Act.- 
1881-—-XXV1. See NEGOTIABLE Instruments Act. 
1882—-IV,. Sez TRANSFER OF. PROPERTY Aon - - 
1889--V. Srp EASEMENTS Aor, 
1887-—-V1J. Sze Suits VALUATION AOT. 
1887-—-IX. SEE Sepa SMALL Qause Courts 
: cr — 
1590-— VIII Sse GUARDIANS AND Warps ACT. 
1590—-LX. Ses RAILWAYS Act. ` 
1€91--I. Ses LAND ACQUISITION AOT. 
1898— V. See CRIMINAL PROCEDURE OCopz, 
1899—II. SEE STAMP ACT: i 
an 1899—-IX See ARBITRATION AOT. 
—— 19(8—V. See OwIL PROCEDURE CODE, 
1908—14. SEB LIMITATION AOT. 
1908— KV), Sem REGISTRATION Aor. 
1909—III. Ses. Presipenoy Towns INSOLVENOY- 
` om T ““"Aot, 
1911—-X1I. Sue Faorories. Act. 
1912—-1J. Sen Co-operative Sooreries Act. 
1912—1V.° See Lunacy Act. : 
1919--VI, Suu LIFE INSURANCE Companies Act. 
1913—VI Sem MUSSALMAN WAKF VALIDATING AOT. 
1913—-VII_ ` SEE Oompanies Aor. . 
1920—V. Sen PROVINOIAL INSOLVENOY Acr. 
1922—XI. Sze Income Tax AOT.. - 
1924—II. SEE QANTONMENTS AOT. im- 
ma 1924—XIX. Sse Lanp Customs AOT. 
—— 1925--XXXIX. Ser Sucomsston Act, 


REMARRIAGE 


MEET TEEPE 


oka 
fed 


Acts--General—concld 


Act 1926—III. SBE Government TRADING TAXATION 
Aor. 
` a 19296—XTI. See Conrempr or Courrs AOT. 
—— 1926—-XXXVIII Sze Bar Counoits Aor. 
—- 1929—]]. See” Hinpv Law or INHERITANCE 
(AMENDMENT ACT.) 
— 1929-- XX. See TRANSFER or Property AOT. 


Acts—Bengal. 


1859— XI. See Benaar LAND REVENUE SALES Aor. 

1885—VIJI. See BENGAL Tenancy Act. 

1922— X., Sez BENGAL s FEES AMENDMENT 
oT. 


Acts—Blhar and Orissa 


— 1855—XXXVII. Sse SONTHAL Paraannas Act. 
—— 1908—VI, See Osora Nagpor Tenancy Act. 
— 1915—II Serg BIHAR AND Orissa EXCISE Act, 
— 1922—II, Sze BIHAR AND Orissa MUNIOIPAL ACT. 


Acts—Bombay. 


—~ 1878—V. Sez BOMBAY ABKARI AOT. 
.— 1879—XVIL See DEKKHAN AGRICULTURISTS 
RELIEF Act. 
——— 1880—I. Sge Bompay KHOI SETTLEMENT Act, 
-— 1901—JTT. Sez Bomsay District MUNICIPALITIES 
Act. 


Acts—Burma. 


—~' 1876-—II. Seg Burma LAND AND REVENUE AOT, 
— 1898—IV. Sre Lower Burma Town AND VILLAGE 
LANDS Aor. 
—~— 1930—Szz Burma PREVENTION or CRIME 
: - OFFENDERS) ACT. 


Acts—G. P. 


—— 1903—XVI See O. P. MUNIGIPAL Aor. 
—~ 1917— II. Ser C, P. LAND REVENUE AOT. 
— 1920—I. See O, P. TENANOY ACT. 

—— `1922—]I. Szz O. P. MUNICIPALITIES AOT. 


Acts—Madras. 


—~ 1873—IJII. Sez Mapras O1vi, Courts AoT, 

—-1897-—-IV. Sez MADRAS Survey AND BOUNDARIES 
, AOT. 

-—— 1899—I. See MADRAS VILLAGE COURTS Aor, 

——- 1908—I. See Mangas Estates LAND ACT, 

——— 1920—XIV. Sez MADRAS | 00AL BOARDS ACT. 

— 1927—I]. Sem MADRAS HINDU RELIGI0UB Enpow- 

: MENTS ACT 


Acts— Punjab. 


nm 1887—X VI. See PUNJAB Tenancy Aor, 

~ 4887—X VII, Sse PUNJAB LAND REVENUE Aor, 

—-1900—XIII. Sse PUNJAB SATON or LAND 
: cT. 

—— 1911—HI. Ser PUNJAB MUNIOIPAL Acr. ~ 

an 1918—VI. SER PUNJAB O0URTS AoT. 

—- 1920--I. SER PUNJAB LIMITATION (Custom) Acr. 

—~ 1925—VIII. Sex DIKA Gurpwaras AOT 


Acts—U. P. 


—— 1869—I, Sge Oups Estates Aor. 

-—— 1¢86—XXI1L. See OUDH Rent AOT. 

—— 1899— 111. Ses U. P. Oourr or Warps AoT. 
— 1901—I0T, Sze U, PrLanp REVENUE Act. , 
——1916—II, SERU, P. MUNIOIPALITIES Aor. 

—— 1917—11. See U. P, LAND REVENUE Aor, 

—~ 1920:—VI. Szz U. P, VILLAGE PANGCHAYAT Aor. 
— 1922—"X. Sge U. P. Districr BoARDS Act.’ 
—~ 1922—-XI- SEE AGRA PRE-EMPTION AGT. 

~—— 1925—1V. See OUDH Couets Aor, 

— 1926—11, Sze AGRrRA TENANCY AOT. 


{Youna 


INDIAN CASES. 


[1934 ` 


Ordinance. 


Ord. 1932—X. Sze PREVENTION oF MOLESTATION © 
BOYCOTTING ORDINANCE. 


Regulation. 
— 1819—VIII. Sez BENGAL Parnr  TALUKS 
REGULATION, 


Reg. 1901—III. See FRONTIER Orimes REGULATION. 
~-— 1931—Szkz N. W.F, P. Courts REGULATION. 


Statutes. 


— 1881 (44 & 45 Vro Om. 69), ss. 14, 19. Sze 
Fuerrrve OFFENDERS Aor. 

--— 1915 (5 &6 Gro V. 0.61), s. 107. SEE GOVERN- 
MENT OF INDIA AOT. 


Adoption by widow. Ses HINDU Law 716 
Adverse possession. Ses Fisnery Rients 545 
——-— Essentials of. Sez Limzratron Aor, 1908, eo 1 9 
——— Ownership of property remaining in husband 

—Wife in possession with his permission—Inference. 

Where the facts were quite consistent with the 
ownership ofa property remaining in a personand 
with his wife being in possession by his permission. 
from the time when heacquired it till hia death, 
and there was no evidence on which it could be 
held. that she was possessing the property ina 
manner adverse to the continuance of the title of the 
husband : 

Held, that the wife could not be said to have 
acquired title by adverse possession. Liu CHARLIE v. 
OFFIOIAL RECEIVER P.C 328 
Agra Pre-emption Act (XI of 1922),s. 4 (6), Sss 

U. P. MUNIOIPALITIES Act, 1916, s. 337 (3) 339 
Agra Tenancy Act (illof 1926), 8. 224-—-Suit by 
- superior proprietor against inferior proprietor for 

arrears of revenue— Whether cognizable only by 

Revenue Court. 

Under the terms of the compromise under which 
the defendant held certain villages, it appeared that 
the plaintiff was the ‘superior proprietor’ of these vil- 
lages. It was agreed that the villages would continue 
to form part of the Raj and should stand recorded in 
the name of the plaintiff and the defendant was to 
enjoy possession subject to the conditions that he 
would pay tothe plaintiff the yearly Government 
demands and that the villages would revert to the 
Raj in case of failure of male issue in the line of the 
grantee ; 

Held, that the position of the defendant under the 
terms ofthe compromise was that of an ‘inferior 
proprietor’ and hence under s. 224, Agra Tenancy 
Act, a suit for arreara of revenue due from the 
defendant, was cognizable only by the Revenue 
Court. SARABIIT V, INDERJIT All 874 
—§ 226~--Private trust property — Suit for 

profits— Each Manager to be regarded as a proprietor. 

Where private trust property is concerned, for the 
purposes of a suit for profits, each of the managers 
should be regarded as a proprietor. MANOHARI SARAN 
v. SHAMBHU NATH All. 916 
—8 226—U. P. Land Revenue Act (III of 

1901), 8. 14h—Co-sharer, meaning of—Mutwalli 

holding share in village—Competency to maintain 

suit for profits—Suit for profits—Manager of 
endowed property- Whether to be regarded as 

proprietor. ‘ i 

Any person whose name is recorded in the khewat 
as holding a share in the village is entitled to 
maintain a suit for profits regardless of the fact 
whether or not he holds it as proprietor or asa 
mutwalli. A person whose name is recorded in the 
khewat asaco-sharer will be deemed to be such 
within the meaning of 8, 226, Agra Tenancy Act. 
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Agra Tenancy Act—coneld. 


A co-sharer is "“a person whose name is recorded 
in the khewat as a co-sharer and who is jointly and 
severally liable with other co-sharers for the land 
revenues and whose revenue is payable through the 
lambardar under s. 144 ofthe Land Revenue Act.” 
If a person is liable for the payment ofthe land 
revenue along with other co-sharers in the village 
then he must be deemed to bea co-sharerin spite 
of the fact thatthe estate in the share may not 
vest in him. 

forthe purposes of suits for profits, managers of 
endowed properties should be regarded es proprietors, 

It is nota sound view of rent law to state that 
the provisions of the U. P. Land Revenue Act and 
Agra Tenancy Act would not be applicable to 
those persons holding shares in wakf villages. 
MOHAMMAD (AMAR SHAN KHAN vV MOHAMMAD SALAMAT 
ALI KHAN All 926 





8.229. Sze Co-SHARERS 937 
. ~$., 271. Seg Orvin Procgpurs Oops, 1508, 
s. 141 721 


Allahabad High Court General Rules, Chap. , 
r. 8. Seg ORIMINAL PRroOEDURE Cone, 1898, s. 49177 





, 820 
Chap. lil, r, 2. Sege Crviz PROOEDURE Cong, 
1908, s 2 (1) (14) - 865 


———Chap IV,r. 8, para. (a)—Ancestral land- 
Gift of property by maternal grandfather of 
judgment-debtor's father to judgment-debtor’s father 
after 1I860— Property, if ancestral land—Haecution 
—Sale by Collector—V alidity. : 
Where it appeared that the maternal grand-father 

of the father of judgment-debtor made a gift ofa 

certain property to thefather of the judgment-deb- 
tor after the year 1860, and the property was sought 
to be sold in execution: - : 

Held, that the property was not ‘ancestral land" 
within the meaning of General Rules (Oivil) Ohap, 
IV, r. 8, and consequently the sale should not be 
held by the Collector. Suro Kumar v, BALBHADDAR 


PRASAD . Al. 185 
Chap. XXI, r. 1. Sea LEGAL PRACTITIONER 
608 
Appeal. 
See Crvm Proozpurs Oops, 1908, 5. :00 125,132 
————Copy of order appealed against not affixed 
with stamp—Stamp not affixed till long after 


expiry of period of  limitation—Absence of 

anything to justify delay—Appeal, if properly 

presented within time. 

Where no court-fee stamp was affixed to the 
copy of the order appealed against which was 
filed with the memo, of appeal, and the stam 
was not affixed till long after the expiry of limita- 
tion and the appellant had nothing to urge in 
justification of the mistake and the delay in affixing 
the stamp : 

Held, that the appeal , was not properly 
presented within time and ought to be dismis- 
sed, Imam Din v, SAHIB Din Lah, 343 

dismissal of- Effective preliminary decree, if 
decree of Appellate Court. 

After an appeal has been pr ferred and dismissed 
it is the decree of the Appellate Court that constitutes 
the effective preliminary decree in the cause. 
PARASHRAM V. Umrao PRASHAD Nag. 699 (b) 

Kumaun Rules—U, P. Government Noti- 
fication issued on April 1, 1926—Decree of Assistant 

Collector —Application to execute—Dismissal of— 

Appeal—Forum of-—-District Judge dismissing 

appeal wrongly assuming jurisdiction—Second 

appeal, competency of. 


GENERAL INDEX. 


- he appealed to the 


iii 
Appeal—coneld. 


Where the holder of a decree passed in a suit 
instituted inthe Court of the Assistant Collector of 
Almora, Kumaun, applied for execution of the 
decree and the Assistant Collector rejected it, and 
District Judge and on the 
dismissal of the appeal, filed a second appeal in the 
High Court: 

Held, that an application for execution of a decree 
passed .in a suit instituted befere April 1, 1926, was 
subject, as regards forum of appeal, to the rules in force 
before the Government Notification issued on April 
J, 1926, and hence the decree-holder should have 
applied’ to the Deputy Commissioner from the order 
of the Agsistant Collector dismissing his application 
for execution 

Held, also, that a second appeal would lie to th, 
High Oourt so far as the District Judge assumed g 
jurisdiction which he did not possess, Kumm Cuan, 
v KESHAR SINGH All. 204 


-—— Plaintiff, if can change his ground in first 

appeal. 

It is not open to the plaintiff to change his ground 
in the court of first appeal and his case must be 
adjudged on proof of the title which he originally 
pleaded as the ground of his claim for the recovery 
of the possession of the land in suit. Maura BAKHSH 
1 BPEOIAL MANAGER, Court oF Warps, BALRAMPUR 

Oudh 1011 
———— Second appeal, competency of, where first 
appeal was incompetent. 

If the District Judge entertains an appeal which 
does not lie to his Court, a second appeal lies 
against his decision and the competency of the 
second appeal does not depend upon the view 
taken by the lower Appellate Court with regard 
to the competency of the appeal before it. Naont- 
MUTHU OBETTIAR V. RAMAKKAL Mad. 494 
Arbitration—Award. Ser Contract Act, 1872, s x 5 

Award—Partition suit—Arbitrators not asked 
to explain unequal distribution effected by them— 

Whether ground for refusing to file award, 

A court of law cannot sit in judgment on an 
arbitrator. Hence, where the arbitrators in 8 
partition suit have not been asked to explain the 
unequal distribution effected by them, it is impossible 
for the court to know if the reasons which moved 
them were just or unjust. Consequently the court 
cannot refuse to filean award on this ground. 
GIRDHARI LAL v, BUNWARI LAL Lah. 768 


Contract to refer, nature of 

A contract appointing arbitrators is a contract 
unberrima fidae, and unless there is complete con- 
fidence between the tribunal and the parties, it would 
be wrong to bind a party to his contract when there 
is a probability that injustice would result from 
doing so, GANGARAM GURNAH V. SUMANGAL BHIKAJI 

Sind 486 

— Submission — Revocation — Sufficiency of 

grounds—Party signing reference without under- 
standing what he was deing— Right to revoke. 

Where there isa submission to named arbitrators, 
unless a substantial miscarriage of justice will take 

lace in the event of leave to revoke being refused, 
eave to revoke will not be given. 

But where it appeared that a person who had 
signed the reference had no notion of whate he was 
signing and the circumstances of the reference were 
rather extraordinary and very prejudicial to him; 





Held, that the party should be allowedto revoke 
his submission, Ganearam GURNAH %, SUMANGAL 
BHIKAJI Sind 486 


á 


Arbitration Act (IX of 1899), s, 10—Arbitrator, 

if cansummon witnesses 

Arbitrators acting under the provisions of the 
Arbitration Act have no power to summon witnesses 
and to procure their attendance. If parties go to 
private arbitration under the Act it is for them to 
produce witnesses before the arbitrator. RULOHAND 
Kurmanpas v, THAKURDAS UDHAVDAS Sind 319 
8.14—Parties given opportunity to adduce 

evidence-—-Arbitrators proceeding upon evidence— 

Arbitrators, if guilty of misconduct. y 

Where it appears that the arbitrators held their 
sittings for about 14 or 15 months and every op- 
portunity was given to the parties to place their case 
before the arbitratorsand to adduce their evidence, 
the arbitraters cannot be held to be guilty of mis- 
conduct in not giving further time to a party to pro- 
duce his witnesses or in deciding the matter without 
hearing him and examining such evidence as was 
placed before them. BuLowanp Kuimanpas V THAKUR- 





pas UDHAVDAS Sind 319 
——-—5.15. Sze Orvin Proogspure Cope, 1908, O 
KAT, r. 50 (2) | 587 


Arbltrator—Remuneration of-- Remuneration of ar- 

bitrator—How to be fixed 

Where the parties have chosen their own arbitrator, 
they must be taken to have intended to pay him at 
the rate ordinarily charged by persons of his 
experience, and they must pay his- fees, unless it is 
proved that the charges are exorbitant, BULOHAND 
Kuaimanpas © THAKURDAS UDHAVDAS Sind 319 


Arms Act (XI of 1878), s. 9. Ses FRONTIER ORIMES 
ReauLATION, 190), ss, 29, 59 180 
-——— S, 19 (f). SER PENAL Cope, 1860 s. 109 32 
s. 19 (f)—Unlicensed muzzle-loading pistol 

found wm house occupied by aceused, his sons and 
their wives—Accused, if can be said to be in 

- possession and control of the pistol—Every case to 

be decided upon its own facts. 7 

When the house of the accused was searched by the 
Police on receipt of certain information, an un- 
licensed muzzle loading pistol was found concealed 
under a heap of grain insidea vessel and inside 
the barrel of the pistol some percussion caps were 
also found ‘on removing a wad of cloth from the 
muzzle of the pistol. lt appeared that only the 
accused and his sons and their wives were living 
in the house in which the pistol was found : 

Held, that it was most unlikely that an article of 
such size and description as the pistol should 
remain concealed in the house without the know- 
ledge: of the head of thefamily and that in the 
circumstances there could be no doubt that the 
accused must have been aware of the presence of 
the pistol in his house and he was “in possession 
and control” of it within the meaning of s.19 (f), 
Arms Act. very. case of this kind must be 
decided upon its own facts. JWALA v. EMPEROR 

- | Al. 625 
ss. 19 (f), 20. Sez ORIMINAL PROCEDURE 





` Oone, 1898, ss. 236; 237 (1) 1193 
- Award. k 
Ses Orvit ProogpurE Cong, 190°, Son. TI, PARA 14 
F 476 
. See MORTGAGE 117 (a) 





— Arbitrator holding plaintiff entitled to half 
the ojferings—Direction to defendant to deliver 
efferings to plaintiff —Suit for recovery of offerings 
or their value—Maintainability of. 

A dispute between certain Mahabrahmins entitled 
to offerings onthe death of a client, referred their 
dispute to arbitration. The arbitrator held that the 
plaintif was entitled to half of the offerings and 
directed that the defendant, who was in possession 
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Awarde-— concid. 


of the offerings in aparticular case, should deliver 
half of the offerings to the plaintiff The plaintiff 
did not make anyattempt to file the award but 
served a notice onthe defendant to deliver half of 
the offerings, which the defendant declined to do. 
On this, plaintiff instituted a suit for recovery of 
half the offerings orin the alternative, for the 
recovery of the price ; 

Held, that the case was not one of an execution 
of an award which cannot be capable of further 
execution butis the case of an enforcement of a 
right based on an award which has declared that 
the title is with the plaintiff, Lut that if after 
that award the defendant refused to deliver the 
property and denied the right of the plaintiff, the 
latter has a remedy to claim the property ina court 
of law and in the event of failure of delivery, to get 
the value thereof. Manian v LALA All. 816 

Award made after expiration of period 
allowed—Jurisdiction of court to refuse to set aside 
award. 

Tt is open to the court to refuse toset aside an 
award even where it is made after the expiration of 
the period allowed by the court. The jurisdiction 
of the court will be exercised on the broad ground 
of justice, equity and good conscience. Suro NARAIN 
SINGH V. JAGAT Narain Oudh 947 

not partitioning properties in the shape of 
agricultural land—Jurisdiction of Court to order 
it to be filed— Punjab Land Revenue Act (XVII of 

1887), s. 111. 

Where an award does not partition any properties 
in the shape of agricultural land, the Civil Court has 
jurisdiction to order that it might be filed. GIRDHARI 
Lat v, BUNWARI LAL Lah 768 
Banker—Bank—President and Secretary advancing 

loan in contravention of Rules—Personal liability. 

Where the rules of a bank provided that when a 
party applies for a loan, the Secretary should take 
the view of the directors including the President 
and shall be guided by the opinion of the majority, 
but the President wrote to the Secretary to grant a 
particular loan and the Secretary granted it without 


' consulting the other director : 


Held, that the President and Secretary were liable 
to repay the amount to the Bank. PoLLAOHI Town 
Bank Lrp. v K. I, SUBRAMANIA AYYAR Mad 1192 
Bar Councils Act (XXXVIII of 1926), ss. 10, 12 

— Charge of professional misconduct—Necessity of 

clear proof—Complaint that Advocate accepted brief 

for prosecution and subsequently accepted brief for 
defence—Failure to establish that complainant had 
retained the Advocate—Action, if can be taken. 

Charges of professional misconduct must be 
clearly proved, and should not be inferred from 
mere ground for suspicion, however reasonable, or 
what may be mere error of judgment or indiscretion, 

A great deal has to take place before a Counsel 
can be said to be engaged bya party to a suit, so 


that it would be unprofessional for him to appear 
on the other side. In order to prevent Counsel 
appearing for the other party, he must have a 


definite retainer, with afee paid, or he must have 
such confidential instructions from one of the par- 
ties as would make it improper for him to appear 
for the other party. Where it appears that the 
complainant against the conduct of the Advocate 
has no hesitation in telling lies and he has utterly 
failed to establish that he had definitely engaged 
or retained the Advocate and had given him any 
confidential or proper instructions ina- the case, no 
action can be taken against the Advocate. Bary NATH 
v. BAL KRISHNA SHUKLA Oudh 1060 F.B 


Vol. 147] 


Bar Counclls Act—concld. 


78.12 —Report of tribunal of Bar Council— 
` Weight to be attached to~Report not unanimous— 
Effect on value of reporti—Ambiguity of report— 
Absence of explicit findings—Report, if to be sent 
back to tribunal. 

In considering what orders ought to be passed ina 
case falling within s. 12, Bar Councils Act, the High 
Court isnot in any way fettered by the report of the 
tribunal of the Bar Oouncil formed to inquire into 
the charges or of the District Court and although 
the greatest weight has to be attached to the findings 
contained in such a report, itis competant for the 


High Court to go into the facts for itself and to de-, 


cide whether or not it agrees with those findings. 
Where, however, the report isnot unanimous and 
in respect of the more serious charges ambiguous, 
the value of the reportis lessened. In a case where 
the report of the tribunal is ambiguous and not 
explicit on the findings contained therein, it is not 
necessary to send it back to the tribunal if the court 
after investigationinto the facts has no doubt as to 
the order that it should pass in the case, In th 
matter of 8 R. Foy, Apvooate Rang 139 


Benam! transaction — Essence of— Plaintiff 
alleging a transaction to be benami-—~ Defendant 
denying it and alleging it was gift—Burden of 
proof. 

The essence of a benamt transaction is to give 
the appearance of a reality, to cloak a fictitious 
transfer with all the appearances of a genuine one, 
Unless this is done, the object of a benami transfer 
is likely tobe fru-trated. When a plaintiff comes to 
court and says that the transfer he made was not 
really meant to operate asa transfer, the burden of 
proof is initially on him to show that his allegation 
is right, for in the absence of any evidence on either 
side the plaintiff's suit would fail. Where a trans- 
action is between a husband and wife and there 
is no consideration passing towards the husband 
from the wife who takes the transfer, it would be 
for the wife to prove that the transfer waa really 
meant tobe forher benefit and not for the benefit 
of the husband himself. Amerr Kunwar v Gur 
CHARAN Sines or NABHA All, 591 


Rule of English Law as to transfer in 
favour of wife or son—Whether applies to India 
~Presumption as to benami transactions—Evidence. 
The rule of English Law that when a transfer 

is made by the transferor for the advancement of 

his wife or son, does not apply to India where 





people are in the habit of making benami trans- - 


actions even at a time when there is nothing to 
be immediately gained by such transfer. The pre- 
sumption of advancement being absent in India, 
the presumption in India is that the gratutious 
transfer results in the gratutious transferee hold- 
ing the property for the benefit of the transferor. 

Where the plaintiff contends that he endorsed 
certain promissory notes benami in favour of his 
wife and the defendant alleges that the endorse- 
ments were made for the benefit of the wife and 
for no other purpose the burden that initially lies 
on the plaintif to adduze some evidence to show 
the benami character of the transaction is shifted to 
the person claiming under the wife to show that 
a gift was intended. 

The fact that the securities were in possession of 
the wife in the sense that they were held in her 
name bya bank does not militate against the hus- 
pand’s case that the transfer was merely benami. 
AMRIT KUNWAR v. CHARAN SINGH of Nazwa All, 591 
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Bengal Court Fees Amendment Act (X of 
1922), 8 8. Sze Court Fras Acr, 1870, Ree 
6 


ART. 12 : 
Bengal Land Revenue Sales Act (Xi of 1859), 
ss, 3, 28, 37—Sale for non-payment on date fixed 
unders 8—Validity of sale— Entire estate', mean- 
ing of—Estate separately recorded and assessed to 
revenue —Portion of lands joint with other estate 
~—Hstate, whether ‘entire estate’. 
When an estate sold for arrears of revenue is 
recorded asa separate number in the Collector's rent 
roll with a separate revenue assessed upon it, and 
the specification inthe sale certificate granted under 
a. 28, Act XI of 1859, in the form prescribed by the 
Act shows that the estate sold was an entire estate, 
the mere fact of a portion of the lands of the estate 
being joint with those of certain other estates can- 
not stand in the way of its being ‘an entire estate’ 
within the meaning ofs. 37 of the Act, 

Where the date, for failure of payment before the 
sunset of which datea sale is held, is one fixed 
under s. 3and not under s, 2 of the Bengal Land 
Revenus Sales Act, the principle laid down by the 
Privy Council in Saraswati Babaria v. Surja Narain 
Chowdhury, 180 Ind. Oas 676 does not apply and the 
sale will not be void. Karpas Das v. SATKARI DASSI 

Cal. 466 
Bengal Patni Taluks Regulation (VIII of 1819), 

8. 11— Bengal Tenancy Act (VIII of 1885), s, 1*7 

—Sale of patni interest in execution of decree 

for rent payable by patnidar—Effect of—Inter- 

mediate tenures—Cancellation of—Landlord taking 
proceeding under 3, 167--Consequences of—~Sale of 

patni tenure, if affected. h 

The effect on a darpatni iaterest of a sale of the 
patni interest in execution ofa decree for the rent 
payable by the patnidar is to cancel the intermediate 
tenures if any. The mere fact that the landlord took 
proceedings under s. 167 of the Bengal Tenancy Act 
whether successful or unsuccessful, does not affect 
the consequences of the sale of the patni tenure 
enacted by the Patni Taluk Regulation. 

The Bengal Tenancy Act does not, in view of the 
provisions in s. 195 (e), affect the rights of patnidars 
under the Patni Taluks Regulation and so the rights of 


` the parties have to be determined under it. A landlord 


having elected to take steps under s. 167, Bengal 
Tenancy Act, to cancel the darpatni interest, ia not 
debarred from falling back en any rights under the 
Patni Taluk Regulation, P.O, Lan OHAUDHURY v, 
GULZAR Ant Pat. 696(b) 
Bengal Tenancy Act (VIII of 1885), 88. 11, 18— 

Occupancy right, if devisable by will—Absence of 

provision as to bequest in the Act—Whether prohibits 

right of bequest—Ordinary law as to powers of 

bequest—Applicability of. i 

An occupancy right isa right of property in the 
land, and is subject to bequest like any other 
right in immovable property. From the mere 
fact that ss. 11 and 18, Bengal Tenancy Act 
provide for transfers of tenures and rights of 
mukarari raiyats by bequest and succession and 
there is no similar provision in the case of 
occupancy rights, it cannot necessarily be inferred 
that the Tenancy Act prohibits the ordinary right 
of bequest in the case of immovable property as 
applied to occupancy rights. | i 

The Bengal Tenancy Act is not exhaustive and 
once it is held that the right of occupancy is a right 
of property in the land, the ordinary law as to 
powers of bequest becomes applicable. SERBAHARI Das 
V. ADWAITAOHANDRA MANDAL «Cal. 727 
8.17—'Share', meaning of ~Whether confined. 


to specific share 
The “share” referred toin s. 17, Bengal Tenane 
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Act, is not confined to a specific share such as a quarter 
or ene-half or so many annas in the rupee of the tenancy, 
but is of general application and applies when a 
certain area of land out of a bigger area is trans- 
ferred, RAMLAIK Rat v., RAJBALLAM RAI Pat. 344 
` nnn §, 18-~Transferee of transferable 
. holding, whether necessary party to rent suit. 
Upon the transfer of a share in a transferable 
holding, the transferee is a necessary party to a 
suit for rent in respect of the holding and if the 
holding is sold without impleading him the decree 
would only be a money decree so faras the trans- 
feree ia concerned, and he can apply under O. XXI, 
r. 100, Civil Procedure Code. KAMLAIK Rat v Rav- 
BALLAM RAI ' Pat, 344 
emmm $, 22 (2)—Applicability to non-transferable 
holdings, 
Section 22 (2) of the Bengal Tenancy Act applies 
only to transferable holdings. Huzas Narayan MAHTO 
v. Kuus Lan Manto Pat. 261 


s, 26, F-cl.1(a)—Sale by tenant— Pur- 


chaser acquiring interest as co-sharer by sale— 

Transfer, if protected—Right of landlord, 

Where the share of a tenant in respect of a 
holding is sold by him to another person who is 
already a co-sharer in the tenancy but who acquires 
such interest only by purchase, s 26-F cl. 1 (a), 
Bengal Tenancy Act, doesnot protect the transfer 
and it is opento the landlord to have the share of 
the holding transferred to him. ABDUL JALIL V. 
MARAMUDA KHATUN < Gal, 1040 
s. 29— Enhancement of rent on the ground 

of increase in area—When can be allowed, 

A landlord is not entitled to enhance the rent 
by agreement with the tenant beyond the amount 
allowed by s. 29, Bengal Tenancy Act, except in 
circumstances whichare not really in violation of 
the terms of s. 29 of the Act. No doubt where 
fresh lands have been added to a holding by en- 
croachment or otherwise, and the tenants have 
agreed to pay additional rent for the actual area, 
the landlord is not bound by the terms of 
8, 29, as the new holdings are not identical 
with the old, but in such cases he must prove 
that there has actually been an increase in the 
area of the holdings. Asap Baxr MANDAL v. REBATI 
Mouan CHOWDEURY Cal. 1061 

ss, 30, 35—Enhancement of rent—Non- 
maintenance of irrigation works, whether valid 
defence—General depression, effect ef— Mixed lands 

-Rate of enhancement— Omission to raise plea of 

depression in lower Court, effect of. 





The general depression is a ground which is to be . 


taken into consideration in applying s. 35, Bengal 
Tenancy Act, but the effect of general depression in a 
particular case must be clearly established and decided. 

Where the defendants do not raise the plea of 
depression in the lower Court it will be unjust if 
the case be remanded for deciding a question which 
was never raised. But the High Court can reduce 
the rate allowed ifit thinks the rate is highin view 
of the general depression. 

Where the holding isa mixed one consisting of 
dhanhar lands and bhit lands only the lower rates 
of enhancement fixed for bhit lands is permissible. 
RAM BRIOHH Lau v. MUHAMMAD SAHEB Pat. 789 
88, 30 (b), 35, 113-B—Suit for enhancement 
of rent—Entry in Record of Rights showing 
landlord's duty to maintain irrigation works— 
Neglect ey landiord of such works—Enhancement, 
legality of—Fresh suit after restoration of. works 
—-Competency of —Entryin Record of Rights— 
Hivdentiary value of. 





(1934 


Bengal Tenancy Act—contd. 


Where in a suit for enhancement of rent under 
s. 30 (b), Bengal Tenancy Act, it appeared from the 
entry in the Record of Rights that the duty of main- 
taining irrigation works in general rested with the 
landlord : ° 

Held, that the provisions of s. 35, Bengal Tenancy 
Act, should be applied to debar any enhancement of 
rent so long as irrigation works were not properly 
maintained, but the landlord should not be 
debarred from instituting a fresh suit for enhance- 
ment if the works were restored to their proper 
efficiency and even afterwards if any enhancement 
should be granted, stringent conditions might have 
to be imposed, to keep the landlords to their duty. 

In view of the provisions of s.113-B of the Bengal 
Tenancy Act, it cannot be said that the person 
who relies on that record must prove by independent 
evidence that it is correct, DHANUKDHARI SINGH v. 





RAFIQUL RAHMAN Pat. 506 
S 35. Sze BENndAL TENANOY Aor, 1°85, s. 30 

789 

mama $, 35. Ste BENGAL Tenancy Act, 1885, 
506 


8. 30 (b) 
-— S 35—Non-maintenance 
irrigation— Applicability of 8. 85. 
Quære.—Whether non-maintenance of the works 
of irrigation is no ground for refusing enhancement 
of rent and whether in such a case s, 35, Bengal 
Tenancy Act, has no application. Ram ERIOHH Lan 
yi MUHAMMAD Savas Pat. 789 


— 5. 50—Presumption under—Whether res- 
tricted to tenancies forming an estate permanently 
settled by the Permanent Settlement—Tenant 
paying rent at uniform rate for twenty years—~ 
Presumption, if arises in tenant's favour. 
Section 50, Bengal Tenancy Act, is not restricted 

in its operation to tenancies forming part of an 

estate permanently settled by the Permanent Settle- 
ment of 1793. The statutory presumption mentioned 
in s. 50 (2) of the Act arises in favour of the tenants 
on proof of payment of rent at a uniform rate for 
twenty years before the institution of suits, and the 
presumption is ef the same nature and character as 
if the rent in respect of the tenancies had not been 
changed from the timeof the Permanent Settlement 
of the year 1793. SANATKUMAR MUKHERJI V NARAYAN 

OHANDRA GHOSE : Cal 507(b) 

—__— $. 60— Bar under~-When operates, 

Where the plaintiff seeks to recover money from 

a person other than the tenant it ia open 

to the tenant to set up in defence that the plaintifi’s 

right to recover the money claimed does not exist. 

Such, bar as is produced by s, 60 of the Bengal 

Yepancy Act is a bar against the tenant only in so 

far as it is a bar at all. It does not operate asa 

bar against parties from whom money is claimed 
on the basis of any other relationship, TULSI ANIR 

y BAM Das Sanu Pat, 1035 


ss. 60, 148-A— Suit under s. 148-A—~Uo- 
sharers impleaded as proforma defendants—Claim 
that co-sharers should be made to disgorge a proper 
eon of rent received by them—Maintainability 
of surt. 

The plsintifis instituted five suits for renton the 
allegation that the rent was due and the pro forma 
defendants were added as co-sharers, the suit being 
brought under s.148-A oftbe Bengal Tenancy Act 
and the claim against the co-sharers was that if it 
should be held that the tenants had paid the rent 
to the pro forma defendants then the pro forma 
defendants should be made to disgorge a roper 
proportion of the rent so received by them. It was 


of works of 
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found as a fact by the trial Court that the rent had 
throughout been paid bythe tenant defendants to 
the proprietors, the pro forma defendants, and that 
the plaintiffs had in fact been out of possession 
since July, 1914,and were not in the position of 
mortgagees in possession ; 

Heid, that it was open to the proprietors, pro forma 
defendante, being sued as they were and not having 
been brought intocourt at their own choice to 
defend the claim made by the plaintiffs against 
them that they should disgorge the rent they have 
received by showing thatthe plaintiffs had no right 
to recover that rent. Tursi Anir v, Ram Das BAHU 

. | Pat. 1035 

s. 66, Gl. (2)—-Mortgagee of non-transferable 

under-raiyati holding— Whether has locus standi to 

deposit money to stay execution of decree for 
ejectment, = 

The mortgagee of a non-transferable under-raiyati 
holding has no locus standi to deposit money under 
s 66, cl. (2), Bengal Tenancy Act, in order to stay 
execution of a decree for ejectment on, the ground 
of non-payment of arrears of rent, inasmuch as a 
tender cannot be made by any person other than the 
tenant himselfor some one on his behalf. MoHINI- 
MOHAN SHAHA V. BINODEBIHARI SHAHA Cal 1076 


~——— SS. 67, 68, 179—Mokarrari lease—Absence 
of stipulation as to interest—Right of landlord 
to interest—S. 179, construction of—Parties to 
mokarrari lease, right to contract out of the Act. 
The true construction of s. 179 of the Bengal 
Tenancy Act is thatit is a permission to landlords 
and tenants in the case of g creation of a permanent 
tenure in a permanently settled ares to contract 
out of the Act and whereas the general law 
created by the Bengal Tenancy Act 'as applicable 
to the relationship of landlord and tenant will 
apply to a permanent mokarrari lease, the 
arties are at liberty to make a specific provision 
or the elimination of such terms as' may be im- 
posed by the Act as they mayselect to eliminate. 
In the absence of any express or implied contract 
to the contrary, the landlord is entitled to the 
benefit of the general law with regard to the 
payment of interest on arrears of rent, that is to 
say, he is entitled to the benefitof ss. 67 and 
68 of the Bengal Tenancy Act MOINUDDIN MIRZA V, 
SOURENDRA Kumar Roy \Pat 655 F. B, 


. —— 88. 67, 178, 179—Stipulation in permanent 


mokarrari lease before 1885 for interest higher 


than that allowed by 8.67, whether can be recovered 





—Effect of amendment of 1928—‘Recover', mean- ` 


ing of. : i 

In a suit for rent instituted after the Bengal 
“Tenancy Amendment Act, 1928, came into force 
interest at a rate exceeding that given in s 67 of 
-the Act cannot be recovered even though the claim 
is based ona stipulation ina permanent mokarrari 
lease made prior to 1585, 

Even such portion of the interest las had become 
due before the date of the amendmént cannot be 
recovered in such a suit. | 

‘The word. “ recover” ing. 179 means recovery by 





suit. TARAPRASANNA Ray v. FaRipuNngssa KHATUN 
| Cal. 216 

8.113-B. Sze BeNngGAL TeNANOY Aor, 1885, 

s 30 (b) 506 


———— 8.153—Claim for arrears lof rent for a 

- period—Additional claim for enhanced rent for 
subsequent period—Claims kept distinct and 
separate—Decree for arrears of, rent—Appeal— 
Maintainability of. i | 


| 
i 
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The plaintiffs prayed for realisation -of arrears of 
rent for a period and in addition to the claims for 
recovery of arrears of rent for the period mentioned, 
there was a prayer for enhansement of rent:on the 
ground ofrigain prices. The claim for realization 
of arrears of rent as made by the plaintiffs in the 
suits, and the claims for enhancement of rent, which 
according to the statements in the plaints m the 
suits, were to take effect after the period for 
which there were the claims for recovery of arrears 
of rents, were kept distinct and separate The 
court in passing decrees for the plaintiffs adopted 
the same course: 

Held, that in view of the claims separately made 
in the plaints for recovery of arrears of rent for the 
period mentioned, and for enhancement of rent, the 
claims not being for rent at an enhanced rate, the 
appeals from the decree of the lower Court for arrears 
of rent could not be held to be maintainable under 
the law. ALTAP ALI v SRISH CHANDRA Dourra Cal. 740 

8.155 (D, cl. 1 (a)—Suit for ejectment— 

Decree—Actual injuriou results, necessity of proo 

of—Prospective user likely to render land temporari- 

ly unfit for purposes of tenancy—Relief by injunc- 
tion if canbe granted 

It is not enough for a decree under s. 155, 
Bengal Tenancy Act, when it is founded upon 
cl. (a), sub-s, (1) of that section, to find that a con- 
tinuance of the alleged abuse fora sufficient length 
of time would produce injurious results. When it 
comes to a question of ejectment under s 155 ofthe 
Act, it willhave tobe found as a fact that the 
abuse has in fact resulted in rendering the land unfit 
for the purpose of the tenancy although even if the 
proposed or prospective userof land is likely to 
render it temporarily and not permanently unfit for 
the purposes of the tenancy, an injunction might 
issue restraining such user. NRIPENDRA Baoosuan 
Ray v. JOGENDRA Nata Ray Cal. 1220 
——-—- -8.167. Ses Bendar Patni TALUKS REGUL- 

TION, 1819, 5 14 ‘ 696 (b) 
——_——-8 174 (5)—Appeal under s 174 (5j— 

Civil Procedure Code (Act V of 1908), O XLI, r. 11— 

—Disposal under—Legality of—Appeal not subject 

to further appeal—Reasons for dismissal— 

Whether should be stated in order dismissing 

appeal, 

In an appeal under s. 174 (5), Bengal Tenancy Act, 
the Appellate Court is not debarred from disposing 
of the appeal inthe manner provided for in O, XLI, 
r. 11, Oivil Procedure Code, inasmuch as the provi- 
sions of O, XLI, are notexcluded from application 
to proceedings under the Bengal Tenancy Act. 

Although where the order summarily dismissing 
an appeal is itself subject to an appeal the Ap- 
pellate Court below must give reasons for the judg-. 
ment in order to enable the second Court of Appeal 
to form someopinion as to whether that judgment 
is correct ornot, it is not incumbent upon the 
Judge to state reasons in a case which is not subject 
to appeal. HEIKH ARIP v. BROJENDRA KISHORE Roy 
Cal 194 
1825, as. 

67, 68 655 
———_—. 8, 181—Scope of s. 181—Right of occupancy 

“expressly conferred by Act, if affected by s. 181, 

The most important provisions of the Bengal 
Tenancy Act are those relating to occupancy rights, 
and very clear words would be necessary to show 
an intention onthe part of the legisl@ture to ex- 
clude any particular class of ratyats from the enjoy- 
ment of such rights and the protection they afford, 
Section 181 of the Act is merely a ‘saving clause 


s. 179. See BENGAL TENANOY AOT, 
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which does not affect the rights of occupancy ex- 
pressly conferred by the Act upon raiyats against 
this class of tenure-holders, but leaves the incidents 
of service tenure unaffected AUNP Manto v MITA 
Dusana P.C 977 


s. 181—Service tenure and Grant of land in 
the nature of assignment—Distinetiun between— 
Occupancy rights, if can be acquired by latter 
class of raiyate. 

There is a great distinction between the grant of 
lands on service tenure revenue or rent free toa 
raiyat to eultivate himself in lieu of wages and a 
grant to a tenure-holder whose emoluments are to 
be derived from the collection of rents from tenants 
holding under him as raiyats. In the former case 
the ratyat’s grant may well besaid to be inconsist- 
ent with the acquisition of full occupancy rights 
because the lands are only granted to him so long 
as he holds the office. On the other hand, the grant 
to the tenure-holder is in the nature of an assign- 
ment of the landlord’s rights for the duration of the 
tenure and would not necessarily involve any inter- 
ference with the raiyats’ customary rights. In the 
latter case the ratyats can acquire occupancy rights 
against the tenure-holder as longas the tenancy, 
that is to say, until the landlord’s tenure is deter- 
mined by resumption, leaving the rights arising on 
resumption to be determined in accordance with the 
pre-existing law. Anue MAHTO v. Mira DusapH 

P. C. 977 

s. 182 -Lease of garden land for appropria- 

tion of fruits—S. 182, whether applies—Tenant 

holding over—Suit to evict tenant's heirs—Ad valorem 
court-fees, whether necessary. 

Where a lease was executed in respect of garden 
land on a part of which the tenant was allowed to 
have his dwelling place the purpose of the lease 
being appropriation of fruits of the trees standing 
on the land, and there was a clause for eviction if 
the trees were injured ; 

Held, that the lease was not one for agricultural or 
horticultural purposes ands. 182 of the Bengal 
Tenancy Act could not apply to the portion of the 
land on which the tenant dwelt- 

Where a lessee held over after the expiry of the 
term of the lease and after his death his son remained 
in possession as lessee on payment of rent : 

Held, that the defendant could not be held to be in 
the position of a trespasser and for evicting him it 
was not necessary for the landlord to bring a pro- 
perly constituted suit on payment of ad valorem 
court-fees. ASUTOSH PRAMANIK V. JIBANDHAN GANGULY 


Cal. 209 

~—— Sch. lll, Art, 3— When applicable. 
` Schedule III, Art. 3, Bengal Tenancy Act, applies 
only when the landlord had a hand inthe disposses- 
sion. HRIDAYA Nata Ray v. PROBODH CHANDRA KEAN 
Cal, 747 
Bihar and Orlssa Excise Act (Il of 1915), ss, 47, 
48-—Prosecution under s, 4? (a)—Burden of 
` proof—Presumption under s. 48—When can be 
drawn 
Where a person is prosecuted under s. 47 (a), 
Bihar and Orissa Excise Act, itis forthe prosecu- 
tion to prove beyond reasonable doubt or at any 
rate up to a high degree of probability that the 
articles had been kept, where they were found, by 
the accused or with his knowledge. Although 6, 48 
indicates that in prosecutions under a. 47 it may be 
presumed that the accused has committed an offence 
in respect of any excisable article etc., for the 
possession of which he fails to account satisfactoris 
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ly, yet before the presumption can arise possession 
itself must be proved. The section does not say 
and does not mean that possession is to be presumed. 
BABUOHAND TELI v. WUPEROR Pat 1207 
Bihar and Orissa Municipal Act (VII of 1922) 

ss. 287, 288—Object of--Persons exposing 

noxious food for sale—Liability for conviction— 

Penal Code(Act XLV of 1860), s. 278—Conviction 

under— Legality of. 

The object of ss. 287 and 288 of the Bihar and 
Orissa Municipal Act is not so much the punishment 
of the persons in possession of the noxious food as 
the prevention of its sale to the public and such 
action cannot affect the liability of a person found 
selling such food to be proceeded against under 
s. 273,Penal Code. The same action could be taken after 
the conviction of the accused person and merely 
because it was taken before the conviction, it does 
not make his conviction illegal. MADAN LAL v. 
EMPEROR Pat 457 
Bombay Abkari Act (V of 1878), s. 43 .1) (a)— 

Nature ef possession necessary for conviction, 

For the purposes of s. 43(1)(a), Bombay Abkari 
Act, possession of any excisable article is sufficient 
without anything more 

Possession of an illicit article, in order to justify a 
conviction under the Abkari Act, need not necessarily 
be exclusive possession. EMPEROR v. APPA RAMA 
MALI Bom. 1003 
———-8.43 (1), (a) (h;—Possession of illicit 

liquors and articles for manufacturing it— Joint 

possession of accused and his brothers—Haclusive 
possession, if necessary to justify conviction— 

pan ree Procedure Cede (Act V of 1898), 

8. 103. 

The accused liyed jointly with his two brothers 
in a clump of huts, Of the three huts that were 
there, the middle one was occupied by the accused 
with his family, the two adjoining huts by his two 
brothers and their families. At the back of the huts 
there were some fields jointly cultivated by the 
brothers. In each of the three huts were found 
articles which suggested that the inhabitants were 
or had been in possession of illicit liquor and in the 
fields were found some bottles containing liquor 
and tins of jaggery wash intended fer preparation of 
illicit liquor: 

- Held, that the only reasonable inference which could 
be drawn from the possession of these articles would 
be that the accused or the. accused and his - 
brothers were manufacturing illicit liquor, and that 
the possession of these articles, which could not be 
explained on any other hypothesis, was for the pur-. 
pose required by cl. (k), s. 43, Bombay Abkari 

ct: 5 
Held, also, the fact that the evidence of possession 
would tell with almost equal force against the brothers 
of the accused was no ground for holding that posses- 
sion has not been proved against the accused himself. 
If the evidence as to possession is adequate in the 
ease of the accused, it does not assist him at all 
to say that on the same evidence other persons 
might have been tried and convicted slong with him. 

Per Divatia, J.—The fact that one of the panchas 
witnessing the search stated that he was of opinion 
that the bottles recovered from one of the huts did not 
smell of :iquor and the accused was not there at the time 
when the search was going to be made would not mean 
that the search was vitiated by any of the irregularities 
which go to vitiate the conduct of the search under 
s. 103 of the Oriminal Procedure Oode. EMPEROR v. 
Appa Rama MALI Bom 1003 
——— 85, 43 (1) (), 45, 47—Charge under 9. 48 


Vol. 147] 
Bombay Abkari Act—concld.. ... 


joined with charge under s. 48 (1) (i). read with 

s. 47 — Legality of ~Criminal Procedure Code (Act 

V of 1898), s 288. 

Section 47, Bombay Abkari Act, provides for 
liability for the holder of a license as if he himself 
had committed an offence and his trial under s 43 (1) 
. (ù read with s. 47 is a.trialas to his criminal liability, 
Consequently, there is no valid objection to a charge 
unders. 45 being joined with a charge under s, 43 
(1) ʻi) read. with s. 47. JETHANAND MURIJMAL v. 
EMPEROR mare Sind 55 


Bombay District Municipalities Act UH of 
.1901), $. 67—Notice of suit—Requirements as 
to—Karachi Municipality Building bye-law No 238 
—'Opposite. side of the street’, meaning of. 


Section 167, Bombay District Municipalities Act, 


does not require that‘ the ‘notice should be one 
month's notice commencing on the date ofthe act 
complained of but one month's notice in writing of 
the intended suit, . : 

The words ‘opposite side of the street’ in bye-law 
No. 233 framed by the Karachi Municipality under 
the Bombay Municipalities Act should not be con- 
strued as excluding the raised pavement or platform 
in front ofa building but should be construed inthe 
ordinary sense as meaning the side formed by the 
wall.of the house on the opposite side of the street, 
Narainpas TULSIDAS v. KARAOBI MUNIOIPALITY 

Sind 345 


Bombay High Court Rules, 1930, r. 58— 
Jurisdiction—Powers of High Court Judges— 
Succession Act (XXXIX of 1935), 3 268—Revoca- 
tion of probate—Proper procedure—Petition on 


testamentary side of High Court—Necessity of., > . 


Every Judge of the High Court is, under r. 58 
of the Bombay High Oourt Rules, competent to 
discharge all the functions connected with the High 
Court on its Original Side, that is, ‘he has full 
powers to exercise all or any part of the jurisdiction 


vested in the High Oourt on its Original Side, The 
hearing and determination of testamentary and 
intestate matters form a partof that jurisdiction, 


and therefore any Judge may exercise it, subject 
only to the assignment of business underr. 60 for 
the sake of convenience in the due administration of 
justice. 

The procedure for revocation of probate isnot by 
suit in the Ordinary Original Civil Jurisdiction of 


the High Oourt but by petition filed to have the” 


probate revoked by the court in the exercise of _ its 
testamentary and „intestate jurisdiction. NARBHERAM 
JIVRAM  PUROHIT V. JEVALLABH HARJIVAN | 

: Bom. 362 


——— rr. 80 (0), 373 —Application, whether 
should be made by way of, petition or originating 
summons. g ; 

Rule 80, el. (o) ofthe Bombay High Court Rules 
applies to an application toenforce-an award and 
such an application must be made by an originating 
summons. {It is not necessary that a summons 
under the Arbitration Act should be inter partes. 
MANILAL LALLUBAI V, BRARAT SPINNING AND WEAVING 
Oo. ; ; Bom. 587 


Bombay Khoti Settlement Act (I of 1880), s. 10 
-Mere contract to . sell khoti lands by tenant 
without khot’s consent—Whether amounts to 
transfer .of the land, ie $ d 
Under 8.54, Transfer of Property Act, a contract 

for sule of immovable | property does not of, itself 
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create any interest in the property agreed te be sold. 
Consequently, a mere contract to sell khoti lands by 
atenant without consent of the khot will not be 
sufficient’ ‘to amount to a transfer and will not attract, 
the operation of s. 10, Bombay Khoti Settlement Act 
and place the land at the disposal of the khot. 
NARAYAN BALKRISHNA v. VAMAN NARAYAN BHAVE 

- 6 Bom. 360 


8.10 —Provisions of 8, 10, whether penal in 

. nature. 
The provision in s. 10 is ofa penal nature and 
must be construed strictly. Narayan BALKRISHNA v. 
Vaman Narayan Buaya Bom,-360 


Bombay Land Revenue Code (Act V of 
1879), 5. 211, 1.39 (old r.19)—Grant of land by 

` Collector for war services—Sanction of Commis- 
stoner—Necessity of—Grant must “be ‘treated as 
a - whole—Commissioner's power to modify Collec- 

` tor's order—Failure to implement Commissioner's 
order—Hviction—Subsequent suit for possession— 
Maintainability of, ~- + i 


Certain lands, which were Government. ands 
within the meaning of s. 37, Bombay Land 
Revenue Code, were granted to A for having ren- 
dered certain war services subject to the con- 
ditions, (a) that the- lands should be held free 
from payment of occupancy price, and (b) that the 
lands should be free-of assessment till they were 
brought under cultivation. A duly entered into 
possession. Subsequently, the Commissioner for the 
District made an order directing that the proper 
occupancy price according to the full market-value 
of the lands on the date when the grant was 
originally made, should be recovered from 4 and 
the ordinary land -revenue should be recovered 
from the year-of grant A paid the assessments 
but not the occupancy - price and consequently an 
order was made forfeiting A's occupancy holding 
and he was evicted, Government resuming posses- 
sion.- Subsequently the Uollector made a fresh 
grant of the-lands to B: A instituted a suit for 
recovery of possession of the lands in suit from 
the Government: 5 ii 
-- Held, (i) that r. 39 (old r. 19), 


Bombay L 
Revenue Code ay pend 


required, as a condition of the law- 


fulness of a -grant by the Collector, that the 
previous sanction of the Commissioner should 
be obtained,“ provided that the assess- 


mént on the land in the grant exceeded one 
hundred rupees (as was the case here), and in the 
absence of such sanction the grant made by the 
Collector was an invalid grant; 


(ii) that it could not be said that the grant wi 
‘partially good and partially bad, ie, bal as ki 
gards freedom from assessment but good as regards 
occupancy price and that the grant must be treated 
bay whole “and if a part failed the whole was 

ad; : 

(iti) that thë Oommissioner's order modifying 
the grant fell within the powers conferred upon 
him by s 211, Bombay Land Revenue Code, and A 
who failed to implement the Commissioner's order, 
and who was subsequently evicted from the lands had 
no right to claim the possession which his plains 
postulated.. SRrORETARY or STATE V. ANANT KRISHNAJI 
NULKAR S BGS ?C 321 


Boundary Lines—Original staking out of - the plot 
_~ Value of —Bounding pan nd of Suoh 
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boundaries, if sufficient of 
doctrine of accretion. 
Little reliance can be placed upon the original 
staking out of land as indicating rigid and discerinble 
boundary lines, Even assuming that a grant is 
confined by specific boundaries represented by lines 
drawn on plans, the existence of such boundaries is 
not sufficient in itself to exclude the doctrine of 
accretion The general principle of accretion applies 
even where the former boundaries ofthe land on the 
water front were known or capable of ascertainment. 
Szoretary or STATE v, Fovoar AND Co. Lp 
P. ©. 657 
of 1876), 
657 


itself to exclude the 


Burma Land and Revenue Act (|| 
s 6. SEE AcoRETION 


Burma Prevention of Crime (Young Offenders), 
Act of 1930,ss 2 (d), 16 (d), 20 (3)— Order 
that can be passed under s. 20 (8)--Nature 
of—Custody . order’, meaning of-—Junior School 
-Local Government, if can recognize any place 
which is not a training School asa Junior School 
Under the provisions of s. 20, sub-s, (3), Burma 

Prevention of Crime (Young Offenders) Act, the 

only order which a Magistrate is entitled to pasa 

is either an order sending the offenders to a Junior 

School or a custody order for the offenders to be 

detained in custody, for any period up to the age 

of 16. Where, however a Junior School under the 

Act has not been established, the only course which 

a Magistrate, acting under gs. 20, sub-s. (3), can 

adopt is to‘ make a custody order for him to be 

detained in custody for any period up tothe age of 


The Local Government has no authority under the 
Act to recognize as a Junior School any place which is 
nota “training school” within the definition in cl. (d), 
s.2of the Act. The Act does not anywhere recognize 
the issueof a “custody order” committing a young 
person to the custody ofa Home or similar institution; 
it only recognizes orders committing them to the 
custody of some individual or other. 

The Burma Act does not make any distinction 
between an order committing to suitable custody a 
young person who has not been convicted of an 
offence and an order committing a youthful offender 
to such custody, and inbotheases the young person, 
whether convicted or not,is committed to the care 
of a custodian under a “custody order", and if, in 
the case of s, 20 no bond were to be attached tothe 
“eustody order”, there would be no conditions 
whatever attached to that order. Empsgroz v. KAIN 
MAUNG Rang 1152 


Burmese Buddhist Law—Inheritance—Full blood 
excludes half blood of same degree. 

Under the Burmese Buddhist Law of inheritance 
amongst relations of the same degree of prepinquity 
the full-blood excludes the half-blood. Me Tun Zan 
v. Me Ton Zan Gy Rang.1093 


Calcutta High Court (Original Side) Rules, 
Chap. X, r. 36—Suit entered in Prospective List 
bree ittis ready for hearing—R. 86, whether ap- 
plies. 

Jf a suit has been properly placed in the Prospec- 
tive List r.36 of Ohap. X, of the Calcutta High 
Oourt Original Side Rules will not apply, but it will 
continue to apply if the requisition was made impro- 
perly when the suit was not ready for hearing. 
CORPORATION oF CALCUTTA 1. BANERII Cal, 204 
Calcutfa High Court Rules and Glrcular 

Orders, Chap. |, r. 74 (b) Sex ORIMINAL 
< Proogpurg Oops, 1898, ss. 303, 307, 374 860 
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Cantonments Act (ll of 1924), s. 236 (2) 
~-Conviction under—Institution of prosecution 


—Compliunce with s. 286 (2)—Necessity of. 

A person can be legally convicted under s. 236, 
Oantonments Act, only when the prosecution is. 
instituted strictly in accordance with the provisions 
of s. 236, sub-s (2) ABDUL Karim v. EMPEROR 





Lah. 1200 
= S. 287. Ser TRANSFER or PROPERTY AOT, . 
1882, 8 4 942 


C., P. Land Revenue Act (II of 1917), ss. 55, 
220 (b)—Decision of Depty Commissioner that 
lane isnot public lane, finality of. 

An order of Deputy Oəmmissioner made under 
8.55, O P. Land Revenue Act, deciding that a lane is 
not a public lane is final and cannot be assailed in a 
Civil Court. LARMINARAYAN V. WAJJU Lau Nag 21 
—~-— $S, 68(5). Suz O, P. Tenancy Aor, 1920, 

sa, 37, 38 561 
C. P. Municipal Act XVI of 1903), s. 39 (1), (2) 

~-Resolution should settle amount or rate of proposed 

tax. 

In view of sub-ss. land 2 of s. 39 of the Act of 
1903, it is essential that the resolution contemplated 
by sub-s, 1 should settle the amount or rate of the 
proposed tax, RADHA KisHan-JAIKISHAN v. MUNICIPAL 
Oommitren, KEANDWA P C 894 
——~—— 5, 39 (8)—Notification under, on November 

23, 1922—C. P., Municipalities, Act (II of 1922), 

ss. 2 (2), 67 (8)—Notification, if subject to the 

provisions of s. 67 (8)—Meeting of Municipal 

Committee—One member not served with notice of 

meeting—Effect of Resolution of Committee not 

fixing amount or rate of tax—Whether renders 
proceedings relating to the imposition of tax 
ynvalid— Remand, 

Where a notification 


was made by the Local 


|. Governmentunders 39 (8), CO P. Municipalities Act, 


1903, on November 25, 1922, and the O. P. Munici- 
palities Act of 1922 came into force on July 1, 1923 
and it was argued that by virtue of s. 2 p of the 
Act of 1922, the notification should be deemed to have 
been issued under the Act of 1922 and hence subject 
to the provisions of s. 67 (8) of the latter Act : . 

Held, that it was not possible to place upon s. 2 19) 
of the Act of 1922a construction which would in- 
volve the validation of proceedings which purported to 
be under the Act of 1903, but which, were invalid and 
outwith the powers of the Act of 1903, 

Where the proceedings of a meeting of a Municipal 
Committee were impeached on the ground that one 
ofthe members of the Oommittee did not receive 
notice of the meeting: 

Held, that on the evidence in the case, the 
challenge to the proceedings failed, and that any such 
attack on the proceedings of a statutory body, auch 
as the Committee, should be clearly defined and 
clearly proved and while the attendance of the 
member, who has not been duly notified, at the 
meeting would obviate any objection to the want of 
notice, in the case of a statutory meeting which is to 
affect the rights of third parties, such as taxpayers, 
the failure to summon duly allthe persons entitled 
to take part in the meeting is nota defect which can 
be waived bythe individual member concerned, 

Where itisalleged that the resolution passed at a 
special meeting did not comply with the provisions 
of s. 39 (1) of the Act 1903, in respect that it did not fix 
the amount or rate of the proposed tax, although the 
original burden of proof is on those who allege invalid- 
ity of the meeting, it is shifted when the Committee 
produce the written record of the resolution so im- 
peachei and take their stand on it. ; 

[As their Lordships were reluctant to come to any 
conelusion which would involve the voidance of 
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taxation which has been in operation for so many 
years, without frs ensuring that all the available 
evidence had been placed before the court, and as 
the public interest was concerned in the matter, 
their Lordships sent back the case to the Oourt of 
the Judicial Commissioner in order to afiord an 
opportunity tothe Committee of adducing evidence 
to identify the “bye-laws drafted by the President” re- 
ferred to in the resolution passed at the special meeting 
or any similar document, which stated the amount or 
rate of the proposed tax was included in the term 
“bye-laws drafted by the President’ with an op- 
portunity to the opposite party to adduce evidence 
in answer thereto] RADHA KISHAN-JAIKISHAN v. 
MUNICIPAL COMMITTEE, KHANDWA P.G. 894 


C, P. Municipalities Act, (Il of 1922), ss 2 (2y 
67 (8). Sze O, P. Muniorpan Aor, 1903, s. 39 W 9 


4 

Cc, P. Tenancy Act (lof 1920), s 11—Death of 
occupancy tenant—Succession—Tenancy, whether 
passes by survivorship or inheritance under personal 

aw . G 
_, Under s. 11, O. P. Tenancy Act, 1920, the interest 

of an occupancy tenant in his holding passes on his 
death by inheritance according to his. personal law 
and does not pass by survivorship Katu v BIRJBAI 

| Nag 583 
- 88 37, 38- C. P. Land Revenue Act (II of 

1917), s. 68 (8:;—Power to record land as sir— 

Whether rests solely with Revenue Authorities— Person 

aggrieved by entry—Remedy of—Liability . to 

ejeciment— Possession fora large number of years— 

Whether material. 

The power to record land as sir rests solely with 
the Revenue Authorities, and the only remedy which 
a person aggrieved by an entry of land as sir at a 
settlement has, is to institute a suit within one year 
of the date on which assessment is’ offered to the 
proprietor under s 68 (5) of the Land Revenue Act. 

hen no such suit is brought the entry of the 
land becomes conclusive and final. 

The rule that the tenants who were classed as ordi- 
nary tenants at the time when the O. P. Tenancy 
Act of 1920 came into force, should ipso facto become 
occupancy tenants, is not meant to be enforced with 
regard to that special class of ordinary tenants 
whose holding consists entirely of sir lands, If a 
tenant takes his stand on the Tenancy Act of 1898, 
he must be judged under that Act and according 
tos. 69 (c) of the Act he can, as an ordinary tenant, 
be ejected from his holding on the ground that the 
holding consists entirely of sir land, If. on the 
other hand, he wishes to rely on the provisions of 
the Act of 1920 he must be judged under 
ss, 37 and 38 of that Act The fact that he has been 
in possession for a large number of years will not 
give him any title or right to continue in occupation 
In the absence of a permanent lease in his favour, 
BHoLU v, SETH OHHAJJULALSA Nag. 564 


Chota Nagpur Tenancy Act (VI of 1908), s. 1839 
(4)—Suit for ejectment—Due termination of tenancy 
—Cognizability of suit in civil Court—Suit for 
ej ciment of tenure-holder—Defence of permanency 
of tenure—Burden of proof. 

A suit for the ejectment of a tenant in which it is 
averred that the tenancy having been duly terminat- 
ed, the relationship of landlord and tenant does not 
exist between the plaintiff and the defendant, lies in 
the Civil Court. 

Where in a suit for ejectment under the Chota 
Nagpur Tenancy Act, the tenant pleads that the 
tenancy is a fixed one, the onus ofproving that the 
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tenancy is a permanent one is upon the person who 
asserts it to be so. TRLANGA MARANDI  MAJHI v. 
Onanpra MOHAN SINGH Pat. 1177 
Civil. Procedure Code (Act XIV of 1882), ss. 368, 

372, See PARTITION SUIT 779 
Civit Procedure Code (Act V of 1908), ss. 2 (2), 

96, O. IV, r. 1 Decree), essentials o f—Suit and 

‘application’, difference between—Order on appli- 

cation, whether can be decree. 

In thedefinition of ‘decree’, the Civil Procedure 
Code has made a distinction between a proceed- 
ing commenced by an ‘application’ and one 
commenced by a ‘plaint’. RAJAGOPALA CHETTIAR 
v, PRESIDENT, HINDU Renicious ENDOWMENTS BOARD, 
MADRAS Mad. 614 (F.B.) 
m S. 2 (9) (14), O. XLI, r. 1—Allahabad High 

Court Rules, Chap. ITI, 7. 2—Order, meaning of— 

Proceeding under Agra Tenancy Act—Order con- 

taining reasons for decision—No formal order 

drawn up-—Presentation of appeal without formal 

order, effect of—Necessity :of amending O. XLI, 

r. lor Chap. III, r. 2. i 

Whena separate formal order has been drawn up 
and was in existence when the appeal was filed but 
the appellant omitted to obtain a copy of it and file it 
with the memorandum of appeal, there is justification 
for holding that there was no valid presentation of the 
appeal; but where the only order on the record ot 
proceedings contains not only the grounds on which 
the decision is based but contains also “the formal 
expression”, and the decision itself, it should be 
taken to be of a dual character, being both the 


. “judgment” and the order” as defined in the Civil 


Procedure Code andif the appellant files a copy of 
such an order with his memorandum of appeal he 
should be considered to have substantially complied 
with r. 2, Chap. III, of the Rules of the Allahabad High 
Court; 

Necessity of amending either O XLIII, r. 3, Civil 
Procedure Code, or Chap. III, r. 2, of the Allahabad 
High Oourt Rules, pointed out. SURENDRA NARAIN 
SINGH v. Lat BAHADUR SINGH All.865 

S. 2 (14)—Order, meaning of—Order and 
judgment—Distinction between. 

‘Order’ as defined inthe Oivil Procedure Code is 
analogous to “decree” and does not imply what is 
popularly understood, namely, the views expressed 
by a Judge on the merits of the case before him and 
his decision thereon, What is ordinarily called an 
“order” is, in fact a “judgment” as defined in the 
Code, though a document may be so drawn up as to 
contain not only the reasons for the decision so as 
to fulfil the requirements of a “judgment” but also 
the “formal expression” of the decision of the court 
so as to fulfil most of the requirements of an “order” 
as defined in s, 2 (14), Qivil Procedure Code. 
SURENDRA NARAIN Sines v, LAL BAHADUR SINGH 

All. 865 
————~ S, 5, O, MI, r. 11 (e)—Interlocutory order to 


pay additional court-fee—Revision—Competency 
of—-Proper remedy—Punjab Courts Act (VI of 
1918), 8. 44. 


An application for revision of an- interlocutory 
order directing the plaintiff to pay additional 
court-fee, is incompetent. The. proper course for 
the plaintiff is to file an appeal if and when 
the plaint is rejected on his refusal to pay the 
court-fees, SULTAN KHAN v. Master ZIA-UD-DIN 

Lah, 347 (a) 
Sez PROVINOIAL INSOLVENOY Kor, 1920, 

as. 4, 5 539 
amma aan S. 11—"Competent to try the subsequent suit’ 

Interpretation of. 
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The expression ‘competent to try the subsequent 
suit’ in s 11, Oivil Procedure Code, means ‘compe- 
tent to try the subsequent suit if brought at the 
time the first suit was brought’. Desenpra KUMAR 
Dourta v Pramapa KANTA LARIRY Cal. 718 
11—Constructive res judicata—Appli- 

cability of, to execution proceedings—Question 

raised and decided by implication—~ Whether operates 
as res judicata— Question neither raised nor decided 

--Whether operates as bar, 

The principle of constructive res judicata does 
not apply to execution proceedings. Although, 
if a. question has been raised and decided by im- 
plication, the decision may operate as res judicata ; 
yet if the question was never raised and for that 
ueason not decided, it cannot besaid that the party 
who might have raised such question is subsequ- 
ently debarred from doing so. RADEN SHIAM v. 
Buram Lan . All, 743 
———- S, 11—'‘Litigating under the same title’ — 

Meaning of—Matier in issue and not subject- 

matier of suit, test of res judicate.. 

The words ‘same title’ in s, 14, Oivil Procedure 
Code, mean the same capacity and hence the ex- 
pression ‘litigating under the same title’ means that 
the demand should have been made of the same 
quality in the second suit as in the first one, The 
expression ‘matter in issue’ in s.11 of the Code is 
distinct from the subject-matter and object of the 
suit, as well as from the relief that may be asked for 
in it, and the cause of action on which it is based; 
and the rule of res judicata requiring the identity of 


en S, 


the matter in issue will apply even when the subject-. 


matter, the object, the relief and the cause of action 
are different. Where the whole title was in issue 
ina previous litigation, the same cannot be agitated 
in a subsequent suit. In such cases itis the matter 
in issue and not the subject-matter of the suit that 
forms the essential test of res judicata. It is the 
identity of title and not the identity of the subject- 
matter of the suit on which the doctrine of res 
qudicata is based. Ifthe subject-matters of the two 
suits are different, but the title is identical, then the 
principle of res judicata will apply. The section 
simply says “litigating under the same title;” is does 
not say anything about the subject-matter of the 
suit. Purroo- LALU, RAGHUBIR PRASAD Oudh 540 
~——— S. 11-—Morigage—Suit for redemption-- 

Question as to how much usufruct was enjoyed by 

mortgagees—Usufruct of trees—Consideration of— 

Decision on the point—-Subsequent suit alleging 

plaintiffs were owners of trees— Whether barred by 

res judicata. 

A and B separately owned paitisin a village and 
these pattis were called after their names respectively, 
Cand D were the successors of A and B and became 
the owners of the patti A and also of patti B. The 
village was partitioned. C and D sold patti B to the 
defendants (or their predecessors) and mortgaged 
patti Ato the same persons, the defendants thus 
getting possession of patti B as vendees and of patti 
A as mortgagees. The plaintiffs, the representatives. 
jin-interest of C and D, instituted a suit for redemption 
of patti A against the defendants, The question in 
that suit was how much usufruct was enjoyed by 
the mortgagees. In the course of the determination 
of theusufruct, a question arose as to whether the 
usufruct of three trees was also to be accounted for 
by the defendants as mortgagees No definite issue 
was struck on that point, but the parties made it 
clear by their pleadings that that point was to be 
decided by the court, and this point was eventually 
decided, Subsequently the plaintifs brought a- suit 
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alleging thatthey were owners of the trees in dis- 
pute, that the defendants had no right to or interest 
in the said trees, and that the possession of the 
trees had been delivered to the defendants’ pre- 
decessors under misapprehension The claim was 
resisted by the defendants andthey set up the plea 
of res judicata also in defence. 

Held (Per Raza and Allsop, JJ) —That the parties 
had, by their pleadings, invited the court to decide 
the question of title to the three trees and had 
insisted on the point being tried and it was not 
open to the plaintiffs to turn round and say that the 
point was not a necessary or proper one to be tried 
intheformer suit. The question was directly and 
substantially in issue between the parties in the 
former suit and they themselves had treated it as 
such and fought it out to the end and consequently 
the final decision on the matter in dispute must be 
res judicata between the parties. 

.Per Wazir Hasan, C. J.—The issue asto whether 
the trees in suit were not included in patti A was 
an issue raised for the purpose of determining the 
question as to whether they were or were not 
part of the mortgaged property, that is, as to whether 
the plaintiff of that suit was entitled toobtaina 
decree for redemption in respect of them or not, 
which was the direct and substantial issue in the 
case and hence the decision cannot operate as res 
judicata on the question of the plaintiff's title to 
these trees independently of the mortgage, for the 
simple reason that the question of title as such was 
not directly and substantially in issue in the pre- 
vious suit, Such a question was wholly outside the 
natural and proper scope of the previous suit and any 
decision of that question therefore, evenif arrived at, 
was nota decision ona direct and substantial issue 
in the case, and consequently there was no bar by 
res judicata. Moora v Brrgat Das Oudh 984 
—$.11—Prior suit for arrears of rent-—-De~ 

fendant setting up his title—Issue as to whether 

the disputed house belonged to plaintiff decided 

- against him—Subsequent suit in ejectment—Whe- 

ther barred by res judicata, 

Where in a prior suit for arrears of rent, the 
defendant set up his title and the parties went to 
trial on the issue as to whether the disputed house 
belonged to the plaintiff and the issue was decided 
against the plaintif, and the plaintiff subsequently 
sued the defendant for ejectment : 

Held, that onthe question of the plaintiff's title 
to the house, the matter should be regarded as res 
judicata having been determined in the prior suit. 
SHEIKH FAZILAT Hussain v RaMKHELAWAN KOBEI 

Pat 1055 

s. 11—Res judicata—Suit for rent—Decision 

in, if operates as res judicata in subsequent suit 

for declaration of title— Finding as to genuine- 

ness of lease—Whether conclusive between parties 
in subsequent title suit, 

Although a decision in a suit forrent does not 
operate as res judicata ina subsequent suit for 
declaration of title, yet the decision should be taken 
into consideration and weight should be attached to 
the same 

A decision ina previous rent suit as to the 
genuineness ofa lease is nottobe treated as con- 
clusive on the question of title in a subsequent title 
suit. NARENDRA NATH SaMappar V. ANANDAOHANDRA 
SHAHA Cal 1031 
——— 5, 11—Revenue Court rejecting claim to be 

an occupancy tenant—Whether bars subsequent civil 

suit to declare ownership —Res judicata, if applies. 

Where the claim of the plaintiff to be an occu- 
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pancy tenanthas been rejected by the Revenue 
Court, it does not operate as bar by res judicata to 
"a subsequent civil suit for declaration that the 
plaintiff is the: owner of theland. Sunran MAHMUD V. 
AHMAD KHAN Lah, 521 (a) 
— $, 11—Time of dispossession of plaintiff 
directly and substantially in issue ‘in prior suit— 
Whether operates as bar to subsequent suit. o 
Where the timeat which the plaintif was dis- 
possessed is-a matter directlyand substantially in 
issue inconnection with the question of limitation, 
and that was also a question directly and substantially 
in iseue, in a case under s 9, Specific Relief Act, 
between the same parties, litigating under the same 





title, in a court competent to try the subsequent 
suit and a question, which was finally decided by 
that court: ; i 

Held, that the decisionin the case under s. 9, 


Specific Relief Act, operated as bar by res judicata 
on this issue, HARIDAYANATH RAY ~v. PRABODHORANDRA 
KHAN a i Cal 747 
s. 11—Two separate appeals disposed'of by 
one judgment—Two decrees—-Appeal against one 
decree—Judgment and deeree in other appeal— 

Whether constitutes res judicata. < 

When there is one and the same judgment dispos- 
ing of two separate appeals in which two separate 
decrees are prepared, then if there is an appeal 
against one of the two decrees only, the judgment 
andthe decree in the other appeal, against which 
nọ appeal is filed and which thus becomes final, 
woul constitute res judicata, BHAGAUTI DIN v. 
Buaacwat Oudh 966 
——— sS. 11, Expl. IV—Ezrecution sale—Setting 

aside of sale—Sale to third party—Appeal by 
= decree-holder auction-purchaser—Third party de- 
positing amount -- Decree-holder, withdrawing 
amount—Appeal allowed, if operates as res judi- 
cata in suit by purchaser—Transfer of Property 

~ Act (IV of 1882), s. §2—Hlection. A 

A sale in execution of a decree which P had 
obtained against Q andin which P had purchased 
the property was setasideand P appealed against 
it, Q sold the property to R on whose depositing in 
court the decretal amount, P withdrew the amount 
in full satisfaction of the decree, P’s appeal was 
heard without knowledge of these facts and allowed, 
R not being impleaded therein. P then claimed the 
property as his and R filed a suit for a declaration 
- that the property was his : g 

Held, thats. 11, Civil Procedure Code, did not 
apply to the case, that the proceedings which ended 
in, the appeal were not a ‘suit’ but proceedings in 
execution only and an implied decision in that case 
could not bea bar to a trial to a question arising 
in a subsequent suit and that the plea was not one 
which might or ought to have been raised in the 
appeal by Q. : 

eld, alsothat P having withdrawn the money 
could not also contend that s. 52, Transfer of Prop- 
erty Act, barred Rs claim as he had two remedies 
which were notco-existent but alternative and he 
deliberately selected one and that his act operated 
as a bar to further appeal to the High Court. 
MANGAT Raz v. DOLI Onanp All, 932 
„S. 11, EXpl. lV—Omission to raise defence— 

Res judicata—Party, whether entitled to reserve 
. defence for decision in another suit. 

A ground of defenee which might or ought to 
have been raised by the defendant must be deemed 
to have been raised and decided within the meaning 
of s. 11, Expl IV, Civil Procedure Code, even 
fit was not directly in question; and it is not 








GENERAL INDEX 


Civili Procedure Code—contd. 


open to a party to give up such a defence and 
expressly reserve it for being made in a subsequent 
suit. V. VERRAYAGU Pinuar v. M. MANIKKAVASAGAM 
PILLAI : $ - Mad. 684 (b) 
- s. 11, 0. Ur 2—Plaintif allowing his suit 

for declaration of title to property purchased by 
_ him, to be dismissed—Suit by plaintiff -for refund 

of purchase money-—Whether barred under s. 11— 

O. II, r. 2,if applies. 

The defendants purchased a property and sold a 
portion of it to the plaintiff. a pre-emption suit 
in respect of the sale to the defendants, pre-emption 
was allowed on condition of payment of a certain 
amount deposited in court. The money was taken 
by the defendants from court. Plaintiff then institut- 
ed a suit fora declaration of title to the property 
purchased by him and after it was allowed to be 
dismissed filed a suit for refund of the purchase 
money : : 

Held, that although it was open to the plaintiff to 
have asked for refund in the earlier guit itselfas an 
alternative claim, the subsequent suit was nob 
barred by 8.11, Oivil Procedure Code, and that 
O, Il, r 2 wasnot applicable to the case, the causes 
ofaction in the two suits being different, SUNDER 
Sines v. KEHR SINGH Lah, 851 
m 5, 11, O. V, r. 19—Heecution proceedings— 
Applicability of 8. 11—Constructive res judicata, 
principle of —Conditions to applicability of—Service 
of summons—Necessity of—Summons, when can be 
` deemed tohave been served—Execution for amount 

greater than decree—Failure of judgment-debtor to 

appear—Hffect of. 

Section 11, Oivil Procedure Code, does not apply. 

to execution proceedings as it relates to matters 
decided in suits. Itis only on principles analogous 
to that section that res judicata can be applied to 
execution proceedings. The principle of constructive - 
res judicata. should be very cautiously applied to 
execution proceedings; the Court must make an order 
as tothe sufficiency of service if the doctrine of 
éonstructive res judicata is to be availed of. 
- Where ‘execution’ is taken out’ for an amount 
greater than that mentioned in the decree, failure to 
appear by the defendant would not operate as res judi- 
cata-and prevent him from showing in subsequent 
proceedings that that amount is not due. 

It is very doubtful whether in any case the 
principle of res judicata by mere absence of the other 
party could in execution proceedings be pushed to 





an extreme. AZHAGAPPA OnETTI v. RAMANATHAN 
QRETTIAR Mad, 1242 


s. 11, O. XXI, rr. 16, 22, 66—Entry in 
: order sheet that notice has been served—Whether 
* constitutes conclusive evidence of factum of service 
—Service of notice under rr. 16 and 22 in prior 
execution proceeding—Judgment-debtor not taking 
objection of bar of decree—Whether prevents him 
from taking objection in subsequent execution pro- 
ceedings. = | 

An entry in the order sheet that notice has been 
served does not constitute conclusive evidance of 
the factum of service, but there is no presumption 
that the entries are false and it is for the judgment- 
debtor, if he go asserts, to prove- that the notice 
stated in the order sheet of a previous execution 
proceeding to have been served on him, was in fact 
not served. 

Where although notices under O. XXI, rr. 16 and 
22, Civil Procedure Oode, were served on the judg- 
ment-debtor he took no objection to the execution 
proceedings on the ground that the decree was 
time-barred: | 7. Š 
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Held, that the judgment-debtor could not complain 
of either hardship or injustice to himself if be were 
precluded from raising an objection in a subsequent 
execution proceeding that the whole of the previous 
proceeding was bad because the decree had. already 
become barred by limitation. Mrs LALL v. RAJKISHORE 

’ Narain Sines Pat.101 


ss. 11, 107—Res judicata—Omission of guar” 
dian to raise proper de peal sa whether 
binding on minor—Guardian's interest, when 
adverse to, minor—Muhammadan Law—Mother's 
rights as guardian—Sale by mother, invalidity— 

Execution sale—Bona fide purchaser's rights—Money 

had and received—Invalid transfer of mortgage— 

Transferee recovering money—Real owner's right to 

recover from transferee. h 

A Muhammadan died and a mortgage right owned 
by him was inherited by his widow and her minor 
daughter. The widow assignedthe mortgage to the 
10th defendant, X, who sued upon the mortgage 
impleading the widow and daughter, obtained an 
ex parte decree and realized” the mortgage money by 
sale. The properties were purchased in court auction 
by Y, a bona fide purchaser for value. The daugh- 
ter sued for the recovery of her share of the mori- 
gage debt by saleof the properties or alternatively 
for recovery ofthe amount from X, ignoring the 
assignment made by her mother ; 

Held, (i) the assignment by the widow was not bind- 
ing onthe minor daughter as under the Muhamma- 
dan Law the mother had no right to deal with her 
minor children’s properties; ` SAS 

(iz) but plaintif could not attack the validity of 
the sale in court auction in execution of the former 
decree, by simply showing that the assign- 
ment of the mortgage bond by her mother 

-on the strength of which the previous suit was 
filed by X was not void, so far as her share in 
the mortgage money was concerned and the prop- 
erties which had been purchased bya bone fide 
purchaser for value could not be sold again; 

: (iit) the plaintiff was, however, entitled to recover 
her share of the mortgageamount from X as money 
had and received for the plaintiff's use; = 

(iv) the plaintiff's claim was not res judicata as 
the decree passed in the prior suit was the result of 
gross negligence on the part of her guardian. 

Obiter—The mere fact that the mother had 
executed the assignment was not, however, -enough 
to hold as a pure question of law that the interests 
of the mother were adverse to the plaintiff in the 
prior suit so ås to make her appointment as guardian 
ad litem void KANNUBAMI OHETTI v. ae AMMAL 
: ad, 83 


ss. 19, 21—Movable property situated within 

jurisdiction of court at D—Jurisdiction to -entertain 

suit in respect of it—Objection in Appellate Court— 

Failure of justice, - s 

Where the allegation in the plaint is that wrong 
was done to the plaintiff's movable property 
deposited in a bank within the jurisdiction of the Court 
at D, by its misappropriation” and disposal by a 
person who had held it for the plaintiff's benefit, 
s. 19, Oivil Procedure Oode, will give jurisdiction 
to the, Oourt at D, 3 

In case of a doubt as to whether the court at 
A or the court at D had jurisdiction to entertain 
the suit, the objection as to the court hearing 
the case cannot be 
Qourt unless there has been a consequent failure of 
justice. : 

When a suit is instituted in a British Indian 
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Court, that court must determine whether it has 
jurisdiction to hear the suit or not, by the aid of 
the OQivil Procedure Code and that Code alone.” 
AMRIT KUNWAR v. CHARAN SINGH of Nasua AL. 591 


———— $$. 22, 23,151 —Parties resident in Oudh 
and most of the suit property within jurisdiction of - 
Qudh Chief Court-—Suit instituted in Court sub- 
ordinate to Allahabad High Court— Application 
for transfer—Applicability of ss. 22 and 23— 
Inherent powers of court—Whether can be resorted 
to, to determine which court has jurisdiction to try 


suit, 

Section 23, Civil Procedure Code, proceeds on the 
assumption that every court having jurisdiction to 
try an original civil suit is subordinate to some High 
Court or a court having co-ordinate jurisdiction. At 
the samé time it cannot in terms apply to a case in 
which one of several courts having jurisdiction to 
try a suit is not “ subordinate’ to any High Oourt 
or a court equivalent thereto. b 

Sections 22 and 23, Civil Procedure Code, do not 
apply toacase in whichthe question is whether a 
suit should be tried by a court subordinate to tbe High 
a da by a High Court or the Ohief Court of 
Oudh. 

Where the principal parties to a suit were resid- 
ents of Oudh and the entire property in dispute 
except asmall portion which was situate in Aligarh 
(subject to the jurisdiction of the Allahabad High 
Court) was within the jurisdiction of the original 
side of the Chief Court of Oudh, and the defendant 
made an application under s. 23, Civil Procedure 
Code: i ae 

Held, that the case was not covered by any provi- 
sion ofthe Oivil Procedure Oode dealing with the 
question, but in the absence of arule of lawapplic- 
able to a case of this kind the aid of 5.151 of the 
Oivil Procedure Code can be invoked in a proper case 
and it is open toa High Oourtto exercise powers 
similar to those contemplated by ss. 22 and. 23, 
Oivil Procedure Oode. The plaintiff having 
chésen aforum in utter disregard of the convenience 
of both parties,for some ulterior object, and in 
abuse of his position as dominus lites, the High 
Court could, in the exercise of its inherent power, 
determine which ofthe two courts having jurisdic- 
tion should try the suit Yuvras Darr SINGH v. TEJ 
Darr Sinau . All 513 


-8 24—Execution--Stay of, by High 
Court—Order not reaching the executing Court on 
the day fixed for the case~-Court issuing warrant 
of arrest in spite of party's making affidavit 
notifying stay by High Court— Effect of. 

In a case where the High Court ordered stay of 
execution proceedings pending in a Subordinate 
Judge's Oourt, the order did not reach the 
Judge on the day the case was put down. An 
affidavit filed by party stating that High Court has 
passed the stay order, was rejected and warrant of 
arrest of the judgment-debtor issued on the ground 
that official notification of the stay order was not 
received by the Judge. Thereupon the party obtain- 
ed a certified copy of the stay order and presented 
the same tothe Judge; even then the cudge stated 
that he could do nothing as the origi. 1 order was 
still not before him : 

Held, that the party was in the circumstances 
well justified in thinking that the Subordinate Judge 
was strongly prejudiced against him and that an 
order for transfer ought to be made. LACHEMAN 
SINGH v. IQBAL SINGE - Lah, 208 
— S, 24—Pendency of one- appeal in Distric 
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Court and another involving same question in 

High Court—Transfer of former to High Court. 

Where one appeal is pending inthe Districs Court 
and another appeal in the High Oourt where the 
same question in issue is under consideration 
and it will be absurd if contrary decisions 
are arrived at,the appeal pending in the District 
Court may be transferred to the High Court. TIRATH 
Ram v, HARBHAJAN SINGH Lah. 637 (a) 


$. 24—Subordinate Judge before whom 
case is pending discussing case with high relation 
of defendant—Application for transfer—Granting 





of. 

Phera it appeared that the Subordinate Judge in 
whose court the plaintiff's case was pending broke 
the rule that the presiding officer should not 
discuss pending cases with any person whatever, 
and discussed the case, while pending, with a person 
in an exalted position who was a close relation of 
the defendant, and the plaintiff feeling that no 
justice would be meted outto him in that Judge's 
Court, applied for a transfer : 

Held, that the case should be transferred from the 
court of that Judge tosome other court, GIRDHARI 
Lau v. MUHAMMAD ASHFAQ ALI KHAN 

All 773 (b) 


nn S, 24 (4)—Transfer of case from Small 

Cause Court to civil Court in which suit against 

same defendants inrespect of same transaction 

is pending—Power of District Judge to transfer 

— Legality of transfer. 

It isopen to a District Judge to transfera Small 
Cause Gourt suit from the Court of Small Oauses 
to another court not exercising Small Cause Court 
powers, Section 24, sub-s. (4), Civil Procedure 
Code, isa clear authority for the District Judge to 
make such an order of transfer. 

Where two suits were filed against the same 
defendants one in a Small Cause-Court and the other 
in the courtofthe Munsif and the defendants in 
both the suits pleaded that the transactions on which 
the two suits had been brought formed parts of the 
game transaction : 

Held, that it was proper for the District Judge to 
transfer the small cause suit to the court of the 
Munsif, Tiru Har PRABAD-KAILASH CHAND v KEDAR- 
NATH All 334 
——- S. 24, O. XXI, r 8 ~Punjat Courts Act (VI 

1918), 3. 87 read with s. 24, Civil Procedure Code 

if makesO. XXI, r. 8, Civil Procedure Code 

surplusage. 

Section 37, Punjab Courts Act, read with s. 24, 
Civil Procedure Code does not make the provisions of 
O. XXI, r. 8, Civil Procedure Ccde, a mere surplus- 
age. Firm PEARY Lan Dept Sagal v. Firu Nanne Mar- 
Panna Lau Lah. 584 


—— — $S. 24, 38,0, XXI, rr. 5,6, 8—Decree— 
Transfer and execution of—Jurisdiction of trans- 
feree court. 

Under O. XXI, r. 5, Oivil Procedure Code, the 
mode of sending adecree for execution isa necessary 
part of the conferring of jurisdiction and without 
the mode being carried out as prescribed in the 
statute no jurisdiction is conferred. 

Where, therefore, a Subordinate 
District sends a decree for execution directly 
Subordinate Judge of another District, the latter has 
no jurisdiction to execute the decree as there is an 
inherent lack of jurisdiction to transfer the dec- 
ree, 

Further, even assuming that the 
court has jurisdiction to execute the decree, 


Judge of one 


transferee 
it has 
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no power to-transfer the decree to a Subordinate 
Court for execution, Firm PRAREY LAL-DEBI SAHAI v 
Nanne MarePanna LAL | Lah. 584 
s. 35, 0. VH, r, 10, O. XXX, r. 1—Joint 

Hindu family business—Whether a firm under, 

0. XXX, r. 1—Amendment of plaint to substitute 

names of members of family for name of family 

firm—-Amendment of name of plaintiff— When can 

be allowed. . 

A Hindu joint family is not a firm in the name 
of whick proceedings may be commenced under 
O XXX, r. 1, Oivil Procedure Code, that rule being 
confined to firms of merchants carrying on business 
in British India. An amendment of plaint by 
substituting the names of the members of the joint 
family for the name of the family firm should 
therefore be allowed. 

The question whether there should be an amend- 
ment or not really turns upon whether the name in 
which the suit is brought is the name ofa non- 
existent person or whether it is merely a mis» 
description of existing persons. Ifthe former is the 
case, the suit is a nullity and no amendment can cure 
it Ifthe latteris the case, prima facie there eught to 
be an amendment because the general rule, subject 
no doubt to certain exceptions, is that the court 
should always allowan amendment where any loss to 
the opposing party can be compensated for by 
costs. AMULAKOHAND vV. BABULAL Bom. 786 
— —- $, 36, Sze Om Procepurr Cope, 1908, 

8. 24 584 
s. 46, 0. XXI, rr. 46, 104—Court issuing 

process under s. 46, instead of ‘garnishee order or 

precepi— Whether makes receipt of money otherwiie 
than in course of execution, 

The fact that instead of issuing a precept under 
s. 46 or a garnishee order under r. 104 of O XXI of the 
Oode of Civil Procedure the courtissued a process 
under r. 46 of the same order does not make the receipt 
of this money ctherwise than in the course of the 
execution OFFICIAL Assignee, Bompay v, Durga 
Prasap Oudh 68 
—-~~- 8,47—Appeal against rejection of appli- 

cation for delivery of possession—Competency of. 

An order rejecting the application for possession 
under s. 47, is appealable, CHHogAN Lan v. 
BEBHARI Lau Saga Ray Cal. 881 
— — 8. 47— Party exonerated by decree, whether 

‘party’ to a sutti—Joining with stranger, effect 

of. 
Ifa party was a proper party to the suit, even 
though he was exonerated by the decree, he is still 
a party to the suit for the purposes of s, 47, Civil 
Procedure Code and he cannot evade the rule that 
disputes in execution must be settled under s. 47, 
Civil Procedure Code and not by a separate suit by 
joining with a stranger. KELU ACHAN D THANDAVAN 
OHETTIAR Mad. 526 
——— S$, 47—Suit for declaration that decree is 

satisfied and incapable of execution—~Whether 

barred by 3. 47. 

A suit fora declaration thata decree had been 
fully satisfied and was incapable of execution is 








barred by 8s 47, Civil Procedure Code, 
ABDUL Haq v. SHANKAR Das Lah. 574 
—-—— &.47,0. I, r 10—Person against whom 


suit is dismissed, but who remains on record, 

whether ‘party to suit’ 

Where a party hae been struck off under the pro- 
visions of O. I, r. 10, Oivil Procedure Code, he is 
not a party to the suit within the meaning of s. 47, 
Oivil Procedure Code. But where he is retained on 
the record he isa parity to the suit within the 
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meaning of s, 47, whether he bea plaintiff whose 
suit is dismissed: ora defendant against whom the 
suit-is dismissed. OHHOTELAL b. BHAGWANDAS 
MAA z 3 $ Nag. 590 (b) 
.— — 8.47,0. XLI, r, 6 (2)—Appeal against 
preliminary decree—Subsequent passing of final 
decree—Application for execution— Power of court 
to stay execution~O. XLI, r. 6 (2), applicability of 
ee dismissing application—Appeal, compe- 
ency of. = . - 

There was a preliminary decree for sale on a mort- 
gage deed and a first appeal was taken against that 
preliminary decree. Subsequently, a final decree was 
prepared for sale and the decree-holder applied for 
execution of this final’ decree. As an appeal was 
pending from the preliminary decree the execution 
application was dismissed. The decree-holder pre- 
ferred an appeal from this order: : ` 
_ Held, (i) asthe order definitely stated that thé 
execution application was dismissed, it was an order 
under s. 47, Civil Procedure Code, and the appeal 
was competent; . see - 

{ii) that an appeal against a preliminary decree is 
also by implication an appealagainst a final decree, 


although itis not an appeal in express terms against | 


the final decree and O. XLI, r. 6 (2, was applicable to 
the case; Sy 

(iii) that the order of the execution Court was not 
correct in dismissing the execution dpplication as 
O. XLI, r. 6, sub-r..(2) only empowers the court 
against whose decree an appeal is pending to stay 
the application for execution and- not to dismiss it. 
Ram KATORI v. SHAFIQ AHMAD All.178 


ss. 47, 50 (2)—Decree against legal repre- 
sentatives—Question of proper administration of 

` estate, whether can be gone into in - execution. 
Where a decree has been obtained against the 
legal representatives of a deceased person, any 
complaint ofthe decree-holder against the legal 
representatives.for not properly . administering the 
estate could be dealt with in exectition of the 
decree, though the remedy by way of - a -separdte_ 
suit is also available, Ma Ayn v, V M, R. P. CHETTYAR 
Fru A _ Rang. 1167 
——-— 88.47, 100-—Plea of bar under s. 47-—- 
Whether cari be raised for first time.in second 
appeal, i : ang Weed os to 
A` plea that the suit was barred by 
s. 47, Civil Procedure Code, could nut be raised for 
the first time. in second appeal. Ram Ror v. 
MANAGER, Court or Warps , Oudh 910 


ss, 47, 144—Variation or reversal of 
decree under private compromise or in execution 
—Whether contemplated by s. 144 - h 
Section 144, Oivil Procedure Code, can apply only 
where and inso far as the decree is varied or 
reversed and the Court of first instance is asked to 
order restitution. The variation or reversal of a decree- 
contemplated ‘by the section is that made either by 
the court itself in the exercise of . its inherent 
jurisdiction of reviewing ita own order or by a 


superior Court interfering- in appeal or revision or 


declaratory 


perhaps by another court passing a 
varia- 


decree. It cannot possibly contemplate the 


tion or reversal of a decree undera- private compro-~- 


mise entered into by the parties ‘whether out of 
court or in the course of execution- proceedings. 
Mostani LAL v. SULTAN All. 813 
——-— 8S. 50 (2). Ses Orvit PROCEDURE Copp 105 

: 7 
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m 5. 60—‘Occupied,’. significance of. - 


ih whether attachable, 
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* Provinorau INBOLVENOY Act, 1920, ss. 47, 59 
“ 640 (a) 
s$. 60 (3)—Pala or turn of worship, 
lf ashebait has the power of disposition over his 
pala or turn of worship by custom even though to 
a limited class of persons, the pala can be attached 
although ultimately the property may. have to be 
sold to that limited class. Haripas- HALDAR v. 
.Onaru OHANDRA SIRCAR Cal, 924. 
--—— $. 60, O. XXXVIII, rr. 5, 6, O, KI, 1 
~ —Appeal from order of attachment before judg- 
~ ment—Question whether property is attachable, 
: whether can be raised in appeal. ` 

“The question whether the property attached was 
capable of attachment is -a-question which can be 
raised in an appeal under O. XLIII, against an 
order directing attachment before judgment ; the 
appeal is not restricted tothe grounds mentioned 
rr, 5 and 6 of- O. XXXVIII, Civil Procedure 
Code. Harinas HALDAR v. OHARU CHANDRA SIROAR 

: Cal 924 

s. 60 (c)— Exemption under—When can be 

- claimed—Bona fide occupation for purpose of 
agriculture—Necessity of -~ ` : 

- Exemption cannot be claimed under s 60 (e), Civil 
Procedure Code, unless the housein question is used 
or occupied bona fide for the purposes of agriculture. 

Where this conditton is not ,fulfilled, the property 
is attachable. Parrap SINGH v. KHEM OHAND RADHA 
KISHAN Lah. 676 (a) 
—-— $8. 63, 73, 115—Rateable distribution— 
. Property of judgment-debtor attached and ordered 

to be sold at the instance of one decree-holder— 

. Application jor rateable distribution by another 

decree-holder, mentioning that property was under 

attachment—Sufficiency of, , 

Where the property of the judgment-debtor has 
already been attached and ordered to be sold 
at the instance of one decree-holder and another decree- 
holder makes -an application in the form prescribed 
for application for execution and prays for a rateable 
distribution of the assets to be realised, mentioning 
that the property was already under attachment, for 
the purposes of s 73 of the Code of Oivil Procedure, 
the application. is -a sufficient application for 
execution of decree as required by that section and 
the applicant. is entitled toa rateable distribution, 
and» in the circumstances, there is no neces- 
sity for afresh attachment or even for a prayer for 
the same. RAM Onaranv ANANT Ram Qudh 1071 
— s. 64--Credtior attaching before judgment 
. ~Whether a charge. 

Section 64, Oivil Procedure Code does not create 
a charge: in favour of the creditor who gets an order 
of attachment before judgment. Suras Dro TEWARI 
v Buras NARAIN Man TEWARI, - Al-482 

s. 64— Whether applies to both attachment 
before.and after decree ` 

Section 64, Oivil Procedure Code, applies to attach- 
ment before judgment as well as to attachment made 
after a decreehas been obtained. Durag SINGH v. 
Ram OHANDER All 509 
—— S. 64, O. XXXVIII, r. 5—Alienation during 

attachment—-Validity of—Order of attcahment, if 

creates charge in plaintiff's favour. 

- The only effect ‘of the attachment before judgment 
is to prevent the judgment-debtor from making a 
transfer of the attached property during the con- 
tinnance of the attachment so that the berefit of 
attachment may be available to him when he seeks to 
enforce his decree which might | subsequently be 
passed. Theorder of attachmént does not create 
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a charge in his favour and therefore as soon as the 
attachment ceases the plaintiff loses all rights to 
enforce any claim under it, Durar’ SINGH” v. RAM 
CHANDER : s © All. 509 
s 64, O. XXI, r. 58—Attachment before 
judgment by A—Decree fby C against: same judg- 
ment-debtor—Sale—Purchase by O—A bringing 
property ‘to’ sale~—Deposit of money by O to 
avoid sale—Suit for repayment of amount deposited 

—Maintainability— Contract Act (IX of 1872), s. 72. 

A attached a property before judgment and 
obtained a decree against B, C subsequently ob- 
tained a decree against B and purchased the prop- 
erty in execution, A then brought the property to 
sale and C's objection to attachment being dis- 
missed he had to deposit the amount due to A 
under protest to avoid’the sale. After attachment 
was released C sued Aand B for recovery of the 
amount be deposited: > '- 

Held, that by A's attachment no charge was 
cerated in his favour, that C had become owner by 
purchase at the auction and that under s. 72, 
Contract ‘Act, C was entitled ‘to recover the amount 


from A, as the payment made by him was not- 


voluntary but made under compulsion to avoid the 


sale Surat Deo Tewari v. Sugas NARAIN Man 
TEWARI ` All. 482, 
—— 8 64, 0. XXXVIII, r. 5—Attachment, when 
-becomes effective—Service of prohibition on 


.defendant—Necessity ‘of. 


. The mere passing of an order of attachment or the 


mere iesue of an order from the office is not sufficient 


to make the attachment; but the. process must be, 


followed by actual attachment and the person pro- 
hibited cannot be deemed to know that he is. prohibited 
unless the prohibition is served upon him or is made 
known in the manner recognised by law. Until, 
therefore, an attachment is actually effected the debtor 


iš free to alienate his property and such alienation. 


would be valid. .It follows, therefore, that. in judg- 
ing whether an alienation made by the, judgment- 
debtor.can be avoided, the date that must be looked to 
.as the starting period of possible avoidanceis not the 


date of the order ofthe attachment but that of actual. 


attachment, that. is, the actual attachment cannot 
have a retrospective effect from the date .of. the order,- 
. The words “where an attachment has been made” 
in s..64, “Oivil Procedure Code, mean an. actual 
attachment effected in the manner prescribed . by law, 
and donotrefer’ to:the order.of the attachment 
passed by the court. Durar SINGH v. Ram. CHANDER 


— 8.64, O.. XXXVIII, r. 5—Non-compliance 
with provisions of O. XXXVIIT, r. 5 — Legality of 
attachment—Attachment. before judgment— How 

‘long continues. A 





Anvattachment which does, not comply with the. 


_ provisions.of O, XXXVIII, r, 5, Oivil Procedure. Code 


is illegal and ultra vires and .the attaching plaintiff, 


¥ 
t 


cannot claim any benefit’ under it. : 

If an attachment before judgment is ‘made under 
the ‘provisions ‘of’ O. XXXVII, Civil Procedure 
Code then the plaintiff becomes entitled to the benefit 
of s. 64, Civil Procedure Code, Where property is 


under attachment by virtue’ of the provisions of” 
O. XXXVIII and a decree is subsequently passed in’ 


favour of the plaintiff, it will not be necessary upon 
an application for execution of such decree to apply 
for’a reattachment of the property. The. property is 
already under attachment and “the attachment con- 
tinues to subsist till the decision ofthe suit. When 
the plaintiff obtains a decree-he can:apply for the 
sale of the attached property. Ifafter the attachment, 
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the judgment-debtor has made any alienation it will 
be void against his claims enforceable under the 
attachment. Durar SINGH v. Ram CHANDER 

; z ve All, 509 
S$ 78, scope of—Recording of satis- 

-faction of decree is no bar to rateable distribution. 
¿Section 73, Civil Porcedure Code, is applicable 
not only where sale jis made by the court but also 
to cases in which execution of a decree is transferred 
te the Qollector and sale is made by him, 

-The fact that satisfaction. of the decree has been 
recorded is no ground for not allowing rateable 
distribution. Ram Cuanpy SHERSINaH All 949 
——— §, 73, O, XXI, r. 52—Attachment by 

ordinary decree-holders and Crown—Priority of 

Crown debts—Crown's right. to preferential pay- 

ment. a 

Where the right of the Crown and. that of the 
subject meet at one and the same time the right of: 
the Orown is in general preferred, the rule, being 
detur digniori. ae 

Where the rights of two attaching creditors and 
the Government against the same judgment-debtor 
were brought into existence at one and the same time 
and by the same decree, and the assets came to the 
hands of the court before either of the creditors had 
applied for execution: 

Held, that the Crown had a preferential right to 
payment, though its attachment was later in date. 
Vassanpal Toranpas v. RADHABAI TrraTapas 

: : : Sind 863 
s. 73, O. XXI, r. 72— Rateable distribution 





— Sale by Collector—Decree-holder allowed to set 
off—Right of other .decree-holdera. to rateable- 
distribution. 


The right of the decree-holder to have and the 
power of the court to allow set off of the purchase 
money against the decretal amount where the decree- 
holder himself is the auction purchaser is, subject 
to the right of any other decree-holder who may be 
entitled to rateable distribution under g. 73, Civil 
Procedure Oode. _ h A z 

Section 73, Oivil Procedure Code of 1908 is so word- 
ed.as to.include cases in which it is possible that the 
purchase-money may not be actually deposited, but set 
off against the. decree amount under O. XXI, r. 72, In 
such cases the court should be deemed to be holding 
the assets within the meaning of s. 73, 3 

Where a case of rateable distribution exists, the 
court should not allow a set off except possibly to 
the extent of the purchaser's own share in the 
amount available for rateable distribution. RAMOBAND 
v. SHER SINGH N: a An All, 949° 
—-——~ $. 73, O..XXI, r, 89—Amount received 

from judgment-debtor under r. 89—Whether enures 

„to. the benefit of all creditors entitled to rateable 

distribution. De eae! aoe 

Although ©. XXI, r. 83, Oivil.. Procedure Code,- 
specifically mentions payment tọ the decree-holder 
that is only. an.injunction to the judgment-debtor 
as to what. amount he has. to. pay for the. purpose of 
getting the sale set aside. Thesale may beheld 
at the instance of one of thé execution creditors but 


.any amount received from the. judgmient-debtor in 


court under pressure of the sale must enure for the 
benefit ofallthe execution creditors who. have 
acquired a claim to rateable distribution under s, 73. 
ATMARAM AKOJIV Uprras SHEODIN Nag 564 
= — §. 75, O. XXVI, r. 9—Commission for local 
inspection — Discretion of court— Objection in 
second appeal, competency of.’ z 
The issue of commission for local inspection is a 
matter in the discretion of the court, and if the 
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discretion was wrongly exercised the question ought 


to be raised before the lower Court of Appeal and it 
cannot be raised in second appeal. Ram BRIOHA LAL v. 


MUHAMMAD SAH EB Pat. 789 
m= S 92—Scheme suit—Power of court— 
Intention of  founder—Charity in deplorable 


condition—Mutawalis insolvent—Interest of public 

for whose benefit trust is created—Order for 

removal of mutawalis—Order of reference to Com- 

missioner to take accounts and frame scheme—Whe- 

ther proper, : f 

Where the trust is for public purposes ofa charit- 
able and religious nature, the primary duty of the 
Civil Court is to consider the interests of the public, 
or that part of the public, for whose benetit the 
trust was created,and whenit is found that the 
charity wasina deplorable condition, that there was 
no income to carry on the trust, that ‘the mutawalis 
had been excommunicated by the Mulaji, that they 
were insolvent, that owing to these reasons the 
number of pupils in the madrasa, an institution 
maintained by the trust, had diminished and 
that the numberof pilgrims had fallen off, there is 
ample material before the Court which will justify 
it in deciding, in the exercise of its discretion, that the 
mutawalis should be removed. Under such circum- 
stances itis also in the discretion of Court to make 
an order of reference toa Commissioner for taking 
accounts, framing ascheme for the administration 


of the trust, and suggesting the names of fit and 
proper persoris to be trustees. MAHOMEDALLY v, 
AKBRALLY P. 0. 882 





s. 100—Hindu Law—Naturel guardian's 
power to alienate minors property~-Question if 
guardian could not convey valid title—Whether 
one of mixed law and fact, 

Under Hindu Law a natural guardian can alienate 
the property of the minor for necessity or for the 
benefit of the estate. Consequently, the question 
whether the guardian could not convey a valid 
title is a question of mixed law and fact and cannot 
be raised for the first time in second appeal, BHAN 
Sines v, LAKHSEMI NARAIN Lah. 1144 (a) 

s. 100—Land given to yeoman tenant— 

Widow acquiring status of proprietor—Question, if 

widow became full proprietor of land—Whether u 

substantial question of law, 

Where a person was given a land as a yeoman 
tenant under certain conditions and on his death 
his widow acquired the status of a proprietor by 
payment of the necessary instalments : 

Held, that the question whether she 
full proprietor of the land in question or whether it 
was to be considered a mere accretion to the husband's 
estate was not a substantial question of law. OHAIN 
SINGH v, MAGHAR SINGH Lah. 709 (b) 

s. 100—New plea. 

In second appeal a party will not be allowed to take 
advantage of a new plea not raised by him before. 
MOHAMMAD FAZAL v, MOHAMMAD SALAMULLAH Lah. 260 


s. 100—New plea not raised in proper time 

—Whether can be entertained im second appeal. 

A. decree for money was passed against the assets 
of a deceased Muhammadan in the bands of his son. 
The son's wife having failed in her objections in 
the execution proceedings filed a suit for declaration 
that a house was not hableto be attached the basis 
of ber clai being a deed of giftexecuted by her 
husband in payment of her dowerdebt. It was 
found that the deed was executed for consideration. 
it was contended in second appeal that in order to 
entitieher to the -declaration prayed for it was 
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necessary for her also to prove that the transaction 
of gift was bona fide in its nature. 

Held, that having failed to raise this plea at a 
proper time, the appellant could not be allowed 
to raise the pointin second appeal. Prag Narain v. 
FATIMA Oudh 952 
$.100—-Plea of limitation not waived and 

apparent onthe record— Whether can be raised for 

the first time in appeal. 

Where a'plea of limitation has not been waived and 
it ia apparent on the record, it can be taken for the 
first time in appeal.” Ram CHAND Vv, Dewan CHAND 

Lah. 507 (a) 

s 100—Question of law apparent on face 

of record but not mentioned in grounds of 
appeal— Whether can be decided by Appellate 

Court. 

A question of law apparent on the record may’ 
be decided by the Appellate Court even if it bas 
not been dealt with inthe order under appeal nor 
mentioned in the written memorandum of appeal. 
Trxaya Ram v. Guansaan Das Pesh. 837 


s. 100-—Second appeal as to costs—In- 
terference—Principle. 

In second appeal the High Court is very reluctant 
to interfere with an order of costs unless it is shown 
that any grave injustice has been done to the party 
against whom the order has been made, Ramzano 9. 
Kaniz Fatima Oudh 132 

s.100—Second appeal—Findings of fact 
based on admissible evidence—Whether can be 
impugned in second appeal, 

There is no jurisdiction to entertain a second 
appeal on the ground of even an erroneous finding of 
fact, however gross or inexcusable’ the error may 
seem to be. No court of second appeal can entertain 
an appeal upon any question as to the soundness of 
findings of fact by the court of first appeal and if 
there is evidence to be considered, the decision of 
that court, however unsatisfactory, it might be if 
examined, must stand final, A finding of fact based 
upon admissible evidence cannot be impugned in 
second appeal, QAMAR JAHAN Becam v DWARKA Nats 

f Oudh 871 

s. 100 -Suit on pro-note by assignee from 

legal representatives of executee—Succession certifi- 
cate not filed in trial Court— Whether can be 

taken by Appellate Court. a 

Where the defendant executed a pro-note in 
favour of a porson whose legal representatives: 
transferred it to the plaintiff, and the plea that a 
succession certificate was not produced, was not 
taken in the Court of first instance: 

Held, that the plea couid he taken for the first 
time in appealaud the succession certificate may be 
accepted by the Appellate Court, BHUDAT SINGH V, 
Manaat RAI All. 1168 


——— 5, 100, O., XLI, r. 28— Discretion of ap- 
pellate court to decide case with or without 
additional evidence—Interference in second appea' 
—Propriety of. 

The question as to whether an Appellate Court 
can decide acase with or without taking additional 
evidence isa matter of discretion of that court and 
the High Oourt cannot interfere with that discre- 
tion in second appeal, Parma Nann v. SIDHU 

Lah. 684 (a) 

-——— 88. 104 (4), 152,[0. XLIH, r. 1—MMortgage 
suit—A pplication to amend plaint and preliminary 
decree on the ground of misdescription in mortgage 
bond--Whether falls within s. 152—Order to 
amend deeree—Revision, competency of—Parole 
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ee to correct misdescription—Admissibility 

o. 

Where an application under s. 152, Civil Proce- 
dure Ccde, foran amendment of the plaint and 
preliminary decree in a mortgage suit on the 
ground that there was a  misdescription of the 
mortgaged shares, is allowed, the order is not one 
of tbe orders specified ins. 104 (4:or O XLII, 

-T. land as there can be no appeal against the 
order, an application for revision is competent. 

An amendment by which it is sought to correct a 
misdescription of the mortgaged shares ina plaint 
and the preliminary decree cannot come within s, 152 
inasmuch as an amendment which completely alters 
the plaint and the decree aud also the deed on 
which the plaintis based, cannot be said to be the 
correction ofa clerical mistake in a judgment, 

It is not proper to admit parol evidence in such 
a case when the mortgage deed is clear and 
unambiguous and actually applicable to the existing 
facts. SHUJAATMAND Kuan ~v, Govind BEHARI 

All, 633 

——s.105, Sch. ||, para. 15—Order setting 

aside award— Whether one affecting the decision of 
the case. 

When the court orders the setting aside of an 
award and decides that the case should be tried by 
the court the order is one affecting the decision of 
the case and can be challenged in appeal against the 
decree SHEO NARAIN SINGH V, JAGAT Narain Oudh 947 


—-— $8, 105, 151—Order under s, 151, technically 
open to objection—When ‘can be challenged in 
appeal—Upholding of the order on merits—Effect 
0, 


Oo a suit for dissolution of a partnership and 
rendition of accounts being filed, the ` Subordinate 
Judge came to the conclusion that the suit should 
not have been for accounts but for adefinite sum 
inasmuch as the account books werein the posses- 
sion of the plaintiffs and ordered the plaint to be 
amended. On the date on which the amended 
plaint was to befiled, the plaintifs applied 
s. 151, Oivil Procedure Gode, for cancellation of the 
orderfor amendment. This application was rejected. 
The plaintifis again applied for cancellation of the 
order to the successor of the Judge who passed the 
order. This was granted and a preliminary decree 
for rendition of accounts was passed. The defend- 
anfs appealed. The District Judge agreed that the 
Subordinate Judge had no jurisdiction to upset the 
order of his predecessor, but that the order having 
been passed under s 15), no appeal lay, and he 
upheld the preliminary decree on the merits : 

Held, that even if the order passed under s. 15], 
Civil Procedure Code was technically open to objection, 
the District Judge was not bound to set it aside in 
appeal; that the order could only be challenged in 
appeal under s. 105 if it affected the decision of the 
case on merits and that having upheld the order ap- 
pealed against on the merits, the District Judge did 
not commit any error of law. Suxa DAYAL Vv, SUKHA 
Nanp Lak.1013 


——~ 8.109 (a), (¢)—Appeal to Privy Council, 
if lies from order passed on revisional side of 
High Court—Substantial questions of law going to 
the root of the case, 

A. person is not entitled asof right to appeal tothe 
Privy Oouncil from an order passed on the revisional 
side of the High Court, as under s. 109 (a), Civil 
Procedure Code, an appeal lies only from any decree or 
final order passed in appeal by a High Court. 

Whether a contingent reversioner is entitled to 
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continue a suit filed by a Collector, even though he 
applies to be made a party after the expiry of the 
period of limitation is a question of some importance. 
The question whether a suit brought for 
recovery of possession by Hindu widows, or by the 
Court of Wards on their behalf, is a suit of a re- 
presentative character, brought in the interests of the 
whole body of reversioners, is a question of import- 


ance. 

Although before certifying a case to be a fit one for 
appeal, the High Oourt must bear in mind that their 
Lordships of the Privy Councilare not unnecessarily 
troubled more than once in disposing of a matter, 
yet if the substantial questions of law which princi- 
pally arise in a case go to its very root and are the 
foundation of the pleas raised by the defendants 
touching the question of the locus standi of the 
plaintiff and the plea of limitation, there would ba 
aconsiderable waste of time, energy and labour in 
allowing the parties to have the questions of fact in 
the case fought out at length while the substantial 
and main questions of law still remain undisposed of 
finally. Under such circumstances, leave to appeal 
to the Privy Council may be given. ATMA RAM ?, 
Bunt Prasan All. 1067 
—-— 88, 109 (a), (c), 110, O. XLV, r. 13—Value 

of appeal under Hs, 10,000—Question not involving 

any general princtple—Appeal to Privy Council— 

Leave to appeal, if can be granted. 

Ordinarily an appeal which prima facie fails 
under s, 109 (a) of the Code of Oivil Procedure 
cannot be converted into one under s. 109(c) of the 
same Code, merely because it ‘fails to reach the 
money value required by s. 110, 

Although in special cases the High Court may be 
able to certify under O. XLV, r.3 appeals from its 
own final decision which are of value of less than 
Rs, 10,000 yet such exceptional procedure 
could only be justified by exceptional circum- 
stances. 

Where no exceptional circumstances exist in a 
case and the value is less than Rs, 10,000 and the 
only question that chiefly arises is an ordinary 
question which has been frequently decided and is 
not one which involves any general principles, leave 
to appeal to the Privy Council should not be grant- 
ed. RAI RAJESHWAR BALI v. Har Kisaun BALI 

Oudh 313 

——-— $.109 (c)—Special power of certifying a case 

as fit for appeal under s. 109 (c)—When canbe 
exercised. 

The special power of certifying a case to be a fit 


‘one for appeal under s. 109 (c) has been conferred on 


the High Court to meet particularly hard cases, and 
on such a special certificate being given, the 
appeal to His Majesty in Council becomes com- 
petent. ATMA Ram v, BENI PRASAD All. 1067 
- ss 109 (c, 110—Final order, meaning 
of—Order of remand deciding the proper forum 
of asuit—Appeal to Privy Council, if lies —Sub- 
stantial question of law—~Question depending 
merely on interpretation of a document—Whether 
one of general or wide importance. 
An appeal lies to the Privy Council from an 





‘order of the High Uourt only if it amounts to 


a final order. The main test as to the finality 
of the order of remand ‘is whether it, finally 
decides the rights of the parties, and the deei- 
sion can: never be challenged again. In order to 
have finality it is not sufficient that a question of 
jurisdiction of the court to entertain the suit has 
been decided. The finality must bea finality in 
relation to the suit itself, and if the suit is still 
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a live sait in which the rights ofthe parties have still 
to be determined, there is yet no final order. 

Where the High Court passed an order of remand 
under which an order of the Revenue Court re- 
turning the plaint for presentation to the Civil Court 
was set aside: 

Held, that the question decided was merely one of 
the proper forum and did not involve an adjudica- 
tion of the rights of the parties inter se, and as the 
suit had not been finally disposed of, no appeal lay 
to the Privy Councilas of right, 

Held, algo, that a mere substantial question of law 
arising between the parties which would have been 
sufficient if the case had fulfilled the requirements 
of s, 110, would obviously not be sufficient for pur- 
poses of s. 109 (c). 

The question whether a transaction can be split 
into two separate leases which depends merely on 
the interpretation of the document, cannot be said to 
be a question of any general or wide importance. 
M. IQBAL BAHADUR v. Ram SREB All. 376 
——— $ 110—Szs Orr PRroORDURE Oops, 103, 
8.109 (c) 376 


——— $. 110 ~Decree involving property of 
over Rs. 10,000 in value—High Court reversing 
T of lower. Court—Appeal to Privy Council, 
if lies. 

Where a decree involves a question respect- 
ng property of value exceeding Rs. 10,000 and 
the decision of the lower Court is reversed by 
the High Oourt, the case fulfils the requirements 
of s 110, Civil Procedure Code, and is a fit one 
to be granted leave to appeal tothe Privy Coun- 
cil. Lan Durea Box Sinau v. Bris Ras KUAR 

Oudh 125 

S. 110~—‘Substantial question of law’, 

meaning of—Question of general importance, if 
sufficient, 

The words “substantial questions of law” in 
the last clause of s. 110 of the Code of Civil 
Procedure, mean a substantial question of Jaw as 
between the parties inthe case involved and not 
a question of general importance. 
is satisfied if there isa subtantial question of law 
between the parties, Kaniz Kazim v. ROSHAN JAHAN 
Bream Oudh 121 
.- — 8, 115. 

Sree Crvin Procepurs Cops, 1£03, s 152 253 





Sre Orvis Procepure Cope, 1903, O.J,r.10 782 
Ses Criminal PROCEDURE Cope, 1898, s. 476 535 
SEE ORIMINAL PROOEDURE Cope, 1898, s. 476-B 351 
See INTERLOCUTORY ORDERS 1045 


Sze U. P. Disreror Boarps Aor, 19:2, ss. 18 fe 
———— S, 115—Court of Revision finding that 
discretion was not properly exercised -Order of 
trial Court, if canbe interfered with. 
Where a court, having jurisdiction to entertain an 
application under O, XXIII, r. 1, Civil Procedure 
Gode, has come to the conclusion that there was some 
ground for allowing the suit to be withdrawn, then 
the order cannot be challenged under s, 115, Civil 
Procedure Code, even if it be found that the court 
had exercised a wrong discretion in granting the 
application, Kart Ram v., DHARMAN All. 441 


——— S, 115-N.-W. F. P. Courts Regulation 
of 1981, s. 84—Revision petition—Period of 
limitation for filing—Copy of judgment of trial 
Court—Necessiiy of—Hatension of time—When 
can be granted—Limitation Act (IX of 1908), ss. 
6, 12. 

For a revision petition a copy of the judgment of 
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the trial Court is required as a matter of practice, 
but that is more in the interests ofthe petitioner 
himself than an absolute necessity forthe validity of 
the petition. The safest course in cases like these 
is that except in exceptional cases where 
the circumstances are such as to justify extension 
under s 5 of the Limitation Act, a revision petition 
should be presented within 90 days of the judgment 
against which the petition is directed. A petitioner 
must apply for both the copies simultaneously, that - 
is tosay, for the copy of the lower Appellate 
Court's judgment and of the trial Court’s judgment. 
lf he is unable to get the trial Oourt’s judgment 
within the period of limitation, he must present 
his revision petition with the copy of the lower 
Appellate Court's judgment attached to it and if 
he satisfies the High Court that he had applied 
simultaneously, ordinarily time would bə given- to 
him to get the copy of trial Court's judgment and 
attach it to his petition. Sarnprra Ram v. Firm 
Cynara RAM-PIARA LAL Pesh, 1138 


8.115—Refusal by execution court to decide 
value of properties sought to be sold—Interlocutory 
order—Revision, if competent. - 
“ Where the executing Court refused to decide the 
value of the properties sought to be sold and directed 
that the house property should be sold before the 
zamindari property: 

Held, that the order was only an interlocutory, one, 
that no case was decided and hence a petition in 
revision was not competent. Ram Kumar v. RAM 
CHANDRA SHARMA All. 997 (a) 

S. 115—Reviston—Claimant having remedy 
of suit to which therecan be no defence—Interfer- 
ence by High Court. 

The High Court in revision will not ordinarily 
interfere on behalfof persons who feel themselves 
aggrieved by orders passed by Subordinate Courts 
in cases in which the law has specifically prescribed 
another remedy by suit or otherwise. The High 
Court will, however, interfere in revision, even 
where another remedy is open tothe applicant, in 
exceptional cases, where the right is clear and where 
the needless expense ofa suitin which there can 
be no defence will be thereby saved. Maune Po 
Kriv. T. L, N. Noor MOHAMMAD Rang. 652 
—— S. 115—Revision— Lower Court acting with 

material irregularity in 

vested in it—Interference. 

Section 115, Oivil Procedure Code, clearly author- 
ises the High Court to interfere in revision if 
it appears to the High Court that the Subordinate 
Court has acted in the exercise of its jurisdiction 
illegally or with material irregularity. Where the 
Judge of the lower Court acts illegally and with 
material irregularity in the exercise of the jurisdic- 
tion vested in him when in defiance of the order of his 
predecessors, Le disallows rateable distribution to 
the decree-holder, the High Court can interfere in 
revision, Ram OCHARAN v. ANANT RAM Oudh 1071 


8.115—Trial Court returning plaint on 
ground of want of jurisdiction — District Judge 
remanding case—Revision, competency of. 

Where the trial Court returned a plaint on the 
ground that it had no jurisdiction to entertain it and 
the District Court remanded it holding that it had 
jurisdiction : i 

Held, that the District Judge had undoubtedly 
jurisdiction to decide in appeal whether the trial 
Court had orhad not jurisdiction to entertain the 
suit and that his decision, even if erroneous, could 
not be challenged inrevision on the ground of want 


exercise of jurisdiction 


` 


Vol, 147) 


Civil Procedure Code—contd, 


of jurisdiction. DILBAGH Raro, WALU Ram. 
Lah, 229 
s. 115, O. XXI, rr. 89, 90, O. XLII, r. 1 (J) 

—Sale in execution—Sale, when concluded. 

In the case of a salein execution, the sale is not 
concluded directly a bidis made. It is only on 
the date when the bid is accepted and a declaration 
made about a-person Feinga purchaser, which dec- 
laration is to be followed immediately with the 
deposit of the one-fourth of the purchase 
that the sale can be said tohave been completed and 
the starting point of limitation for an application 
under O, XXI, r 89, Civil Procedure Oode, must be 
the date of such declaration and deposit and not the 
date when the bid was made. IQBAL Narain v. 
RAT KUMAR BAKESHI Oudh 1077 


s 115, Sch. Il, para, 1—Revision—Refer- 
ence to arbitration not proper—Substantial justice 
done in case — High Court, if bound to interfere. 
Where substantial justice has been done, the High 

Court is not bound te interfere in revision. 

A suit was instituted against two persons whe 
were described asthe owners of a firm. The suit 
was for the recovery of damages for breach of con- 
tract entered into by the two firms. The summons 
issued to them wastaken by one M, a son of one of 
the defendants and M filed a written statement 
purporting to beon behalf of the firm. The case 
was referred to arbitration at the instance of the 
plaintifia and M: 








Held, that although M had no power to refer to 
arbitration, yet ashe was managing the business, 
substantial justica had been done, and the High 


Court was not bound to, 
fere with theaward. Har Peasapv. Firm BHAGWATI 
Prasan Ram Sarup | All. 746 
ss 115, 149—Discretion under-- Exercise of 
—Insuficiently stamped plaint— Granting of time 
to make good deficiency—Interference in revision 
—Legality of—Interest. Š 
Where a suit is fled with insufficient stamp and the 
court instead of rejecting the plaint gives the plaintiff 
time to make good, the deficiency in court-fee, the 
decision by the court is in exercise of its discretion 
andthe High Court is not justified in revision in 
holding that the discretion had been wrongly exer- 
cised or had not been exercised at all,and that the 
plaint was barred by the provisions of the Court Fees 
and Limitation Acts for that reason. JAGANNATH vV. 
Ram Goran 2 All 342 


ss, 115, 151—Inherent powers of Court— 

When to be exercised. : 
' The question of exercising inherent powers does 
not arise until the powers conferred by the Code are 
exhausted. KesHo Prosap SINGH v. MOHENDRA PRASAD 

Pat. 200 
ss. 115, 151—Suit for damages against 

Munsif—Application for trial of issue as to whe- 

ther Munsif was protected by Judicial Officers 

Protection Act (XVIII of 1850,—Rejection of—In- 

terference by High Court—Propriety of. 

Where in a suit for damages againsta Munsif the 
petitioner applied to the court to decide a prelimi- 
nary issue as to whether the Munsif was protected 
by the Judicial Officers Protection Act, before 
proceeding tohear evidence on the other issues, 
and this application was rejected by the court : 

Held, that although there was no case decided " 
within the meaning of that expression in s, 115, 
-Oivil Procedure Code, this wasa matter in which 
the High Qourt could interfere, if necessary, under 
s. 151, Qivil Procedure Code, onthe ground that 


and would not, inter- 
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there was a danger of the process of the court 
being abused. Saro Baran Sineu v. LAOHMI NARAIN 

: All. 830 
—— §. 189~—Paina High Court General Rules 

and Circular Orders, Part I, Chap. I, rr. 18, 15 

~-Sharistadar receiving affidavit —Jurisdiction of 

Sharistadar. 

Under r 15, Ohap.J, Part I of the Patna High 
Court General Rules and Oireular Orders, District 
Judges have powerto appoint Oommissioners to 
administer oath on affidavits generally and without 
restriction toa particular area orclass of case. If 
the Sharistadar of the Munsif at a certain place 
is empowered by the Magistrate, he hasa right to 
receive and attest affidavita in respect of appeals 
pending before that District Judge. If, ‘however 
the Sharistadar received the affidavit in exercise of 
the powers conferred on him ex officio by r 13 
and of no other powers, then nodoubt his juris- 
diction is limited to matters arising within and 
subject to the jurisdiction of the court of the Munsif. 
Pat. 712 b) 

s. 141, O. IX—Agra Tenancy Act (III of 

1926), 8 271—Issue sent to Civil Court by Revenue 

Court—Iix parte decision of issue—~Application to 

set aside ex parte decision—Jurisdiction of Civil 

Court to entertain. 

A Civil Court to which an issue has been sent 
by the Revenue Court for decision under s. 27], 
Agra Tenancy Act and which has decided that issue 
ex parte, has jurisdiction, under the provisions of 
s 141 and O. IX, Civil Procedure Oode, to entertain 
an application for the setting aside of the ex parte 
decision and to decide the issue onits merits. 
Basant LAL v, CHIRANJI Al. 721 

s. 145—Surety — Warrant by one court- 
Surety bond executed in another court authorised 
to altest it and sent to execution court—Hnforce- 
ability of the bond. 

. In execution of the decree, a judgment-debtor was 
arrested under a warrant issued by the Senior Subordi- 
nate Judge, A surety executed surety bond in another 
subordinate Judge's Court who had been authorized 
to attest such bonds, andthe judgment-debtor was 
released and the surety bond was forwarded to execu- 
tion court : 

Held, that s. 145, Civil Procedure Code, applied and 
that the bond could be enforced against the surety, 
JIWAN BAI V. JALALUDDIN Lah, 296 
~——— 5.148, See Crvin Procepure Copr, 1108, 

O. XXI, p. 89 i 130 
— 8, 148—0Order fixing time for payment in 

decree—-Court, if can extend time for payment— 

Practice, ; : 

Where the Court makes an order ina decree that 
unless certain payment be made within a fixed 
date, the case would stand dismissed, it is not open 
tothe Court tovacate the order and extend time 
for payment. Ksurrra Mouan Guosze v Gour 
MOHAN KAPALI Cal. 1025 

s. 148, ©. XXIII, r. 3, O. XXXIV, r. 4 (2) 

—Mortgage suit—Compromise decree— Provision 

for payment in instalments and authority given to 

decree~holder to sell mortgaged property without 
necessity of final decree~ Provision, if penal—. 

Interference with terms agreed upon—Propriety of 

—Default—Wxtension of time—Power of court tu 

rant, 

The terms ofa compromise by means ot which a 
mortgage suit was decided, were that the jadgment- 
debtor was to pay the decretal amount by nine 
annual instalments of Rs. 2,000 each. In case of 
default in payment of any instalment the decree- 
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holders were given the right to realize the remaining 
amount with interest at 12 annas percent per 
mensem from date of default till dateof realization 
by sale of the property mortgaged without the 
necessity of getting a final decree prepared : 

Held, (i) that the decree was in no sense a prelimi- 
nary decree for sale but was clearly a composite 
decree allowing the decree-holder the right to sell 
the property without the necessity of getting a final 
decree prepared and hence the judgment-debtor 
could not derive any benefit from cl 2 of O XXXIV, 
T. 4, Civil Procedure Code; 

(ii) that the provisions in the compromise allowing 
the decree-holders the right to sell the mortgaged 
property incase of default in payment of any 
instalment was not a penal provision and did not 
justify the court in interfering with the terms 
agreed to between the parties. 

(diz) that s. 148, Civil Procedure Code, did not 
apply to the case, nor O. XXXIV, r. 4 and hence 
the court had no authority to grant any extension 
of time when a default occurred in payment of any 
instalment. Amin KHAN vV. JHAo Lan Oudh 559 

s 149. See Or1vin Proorpure Cope, 1908, 

s, 119 342 
———— ‘8. 149-—Applicability of. 

Section 149, Oivil Procedure Code, can only be 
invoked when there is actually a pending proceeding 


before the court. PRATAP CHAND v. ATMARAM 
Nag. 732 
me S, 151. 
Sez Crvi Proosnure Cope, 1908, s. 22 513 


Seg O1vIL Procepure Cope, 1908, s. 305 1013 


s.151—Inherent power to correct apparent 
errors made under misapprehension —Adjourning 
hearing of case without notice to party—Dismissal 

—Inherent power to review order of dismissal, 

Where an insolvency petition-stood adjourned for 
hearing to January 22, 1926, but the court ad- 
journed the hearingto December 22, 1925, without 
notice to the insolvent, and an application for 
discharge filed within -six months from January 22, 
19 6, was dismissed as being outof time, but the 
dismissal and the annulment order were subsequently 
set aside by the court: 

Held, that the court wasnot wrong in exercising 
its inherent power to set right a mistake made by 
the’ court in passing the annulment order, notwith- 
standing the restrictions contained in the Insolvency 
Act and the Civil Procedure Code,in the matter 
of applications for review. NARASIMBULU BETTY v. 
Korna SESHAYYA Mad, 442 


——-—— SS 151,152, O. XX, r. 7, Appendix D, 
Form No, 4—Application under s. 182—Discretion 
of court— Mortgage suit— Preliminary decree— 
Clause for personal decree—Appeal—Clause not 
questioned — Application under s 152, some years 
after decree— Whether can be granted, 

No party has a right to ask the court under s. 152, 
Oivil Procedure Code, to have a clerical or arith- 
metical mistake corrected. The matter is left to 
the discretion of thecourt and the discretion is to 
be exercised in view of the peculiar facts of each 
case, 

Where in a mortgage suit the preliminary decree 
for sale was duly prepared in the Form prescribed 
by Appendix D, Form No, 4, Oivil Procedure Code, 
and the Judge retained cl. 30f Form No. 4 provid- 
ing for personal decree and the decree had become 
final, the defendant not questioning the clause in 
appeal, itis notopen to the defendant to apply for 
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its amendment under s. 152, after a lapse of nine 
years from the date of decree. Even s. 151 cannot avail 
the defendant when he had his remedy in appeal, 
but did not avail himself of it. Ara BAKESH v DURGA 
BAKHSH SINGH Oudh 961 
—— $, 152. See CIVIL Procepure Cope, 1908, 

s 104 (4) 633 
— $8, 152,115—Amendment of decree— Matter 

of discretion—Revision—Interference, 

On an application under s. 152, Civil Procedure 
Code, the court has a discretion to make the amend- 
ment or not, andthe High Court will not interfere 
in revision unless the decision is obviously wrong 
and unjust. SADIQ ALT v., BADLOO Oudh 253 
—- O. l, r. 1-—Partition suit — Decree ordering 
payment of maintenance to two widows—Joint 
suit for arrears of maintenance Maintainability 
of, 

In a partition suit a decree was passed ordering 


a person to pay maintenance tothe mother of his 
deceased nephew andalso to the widow of his 
deceased nephew : 

Held, that itwas open to the women jointly to 


sue forarrears of maintenance, thatthey need not 
file separate suits and that O. 1, r, 1, Civil Procedure 
Code, did not apply. Kuapgr KUER v. LACHMAN 
PRASAD SAHU Pat, 915 
—— 0O, |, r. 3. Sze Civit PROOEDURE Cope, 1908, 

0 1, r6 , 279 

——— 0.1, r. 8. SER Evipence Aor, 1872, s. 135 
i 228 
O. |, r. 10. Sze Crvi Procepure Cope, 1908, 

8,47 590 (b) 
~ 0.l,r. 10, s. 115—Suit for enforcement 

of mortgage—Impleading of assignee in ignorance 

of her death before suit—Applicaiion to remore 
her name and implead her son—Dismissal of~ 

Failure to exercise jurisdiction vested in court by 

law — Interference in Revision—Order making 

termination of a definite stage of a proceeding 
in a auit— Whether constitutes ‘case decided’. 

The plaintiff instituted a suit for enforcement 
of a mortgage executed by the mortgagor in favour 
of the plaintiff, Part of the mortgaged property 
was subsequently sold to B who died some time 
prior to the institution of the suit. In ignorance 
of this fact, the plaintiff impleaded the mori gagor 
his son and his assignee B. It was subsequently 
discovered that B had died before institution of 
suit. Plaintiff then applied for removal of B's 
name from the array of parties and substitution 
therefor the names of B’s sons The Judgs so far 
granted the application as to order that the name 
of B be removed fromthe array of parties. Sub- 
sequently plaintiff applied under O. 1, r.10, Civil 
Procedure Code, praying that the sons of B be 
impleaded. This was dismiesed on the ground that 
the suit being instituted against a dead person 
was no suit in law: 

Held, that though on the face of the plaint, B's 
name figured in the array of parties, it should be 
considered thatin law no suit had been instituted 
against her, that it was impossible to hold that 
there was no validly instituted suit against any 
one and the Judge could exercise all the powers 
which the Civil Procedure Code conferred on him as 
regards addition of parties and amendment of plaint, 

Held, also, that as the Judge was of opinion that ha 
had no jurisdiction to proceed under O. |, r. 10, 
Oivil Procedure Code, the order was open to revision 
as he had failed to exercise a jurisdiction vested in 
him by Jaw. and that it was proper that the sons of 
B should be brought on the record without any 
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prejudice to these defendants or any other defendant, 
taking a plea of limitation. ; 

Where the order sought to be revised marked the 
termination of a definite stage of a proceeding in a 
suit, a ‘case’ should be deemed to have been decided so 
as to attract the application of s.115, Civil Procedure 
Code, BALA Prasad V. RADHEY SHIAM All 782 

0. |,r, 2. Sze Orv, Proospury CODE, 1908, 

8. 11 851 
——— O, Il, r. 2--Cause of action, meaning of— 

Grant of two villages to two persons by one 

document—Right of grantor to resume both villages 

- on death of the second of the two grantees—Suit for 
resumption of only one village—Suit for resumption 
of the other—Whether barred—Minor sons in Hindu 
joint family — Whether necessary parties to suit 
when represented by their father. 

Oguse of action means every fact that it would be 
necessary for the plaintiff to prove if traversed by the 
defendant in order to succeed in his claim, Where by 
one document two villages are granted to two persons 
A and B and the grantor has the right to resume on 
the death of the latter, onthe death of B, the grantor 
is entitled to resume both villages. If he claims one 
only, he claims less by way of relief than that to which 
he is entitled and O. II, r. 2, Civil Procedure Code. 
governs the case and a subsequent suit for the resump- 
tion of the other is barred, É 

In a suit for resumption of a village by the grantor, 
the minor sons in a joint Hindu family are not 
necessary parties when they are represented by their 
father. Kamaxaya Narain SINGH v. RAMRAJ SINGH 

: Pat. 452 (b) 
—— 0. I, r. 2—Separate suits for successive 
years’ kattubadi — Kattubadi not fixed but varying 

according to produce~ Applicability of O. TI, 7. 2, 

Where two separate suits were instituted for the 
recovery of kattubadi for successive years by a 
zemindar against the same mekhasadar, but it 
appeared that the kattubadt was not a fixed payment 
in money or kind but 2 payment varying with the 
ctual produce of each year: ~ 

Hels, that the two suits were based on different 
causes of action and QO. II, r. 2, Civil Procedure Code, 
was no bar to the suit for the subsequent year. 
VENKATAGHALAPATHIRAO V. COPALAKRISHNAYYA 

Mad. 756 

Oo. II, r. 6, 0.1, r. 3—Suit for accounts by 

one member of a firm against agent—Defendant 

pleading that accounts: had béen settled with other 

members of firm ~ Application to implead other 

members in suit- Whether to be granted—Rejection 

of application by lower Court—Interference in 
revision, 

The plaintiff, one of the partners of a firm, sued 
the defendant for settlement of accounts as hia 
agent. The defence was that the accounts had been 
settled with the plaintiff's brothers who were- the 
other partners of the firm. After the filing of the 
written statement the plaintiff applied to implead 
his brothers inorder that he might in the alterna- 
tive obtain a decree against them for any amount 
that might wrongfully have been obtained by them 
from the agènt, The application was rejected on the 
ground that it would give rise to multifariousness ; 

Held, that the whole question between the 
parties belonged to the same set of transactions and 

‘the plaintiff had a right under 0.1, r 3, Oivil Pro- 

eedure Code to join the brothers if ha wished to do 

so, and thatthe addition of these parties-would 

have the result of settling the questionas at issue 

Dalasan the parties once for ali ina single 
gut; i 
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Held, also, that it was open tothe High Court to 
interfere in revision where the lower Court had 
exercised its discretion under O. II, r. 6 without 
applying its mind to the case. Har PRASAD AGARWALA 
vy, SHANKAR LAL All. 279 

O. iH, r,4. Ses LEGAL PRACIIITONER 1256 
—-— ~ 0. V, r, 19, 

Where the imperative requirements of O. V, r. 19 
have not been carried out, the summons cannot be 
held to have been served. AzHAGAPPA OBETTI v. 
S. A. RAMANATHAN OBEITIAR Mad, 1242 


O. VI, r. 17 Amendment of plaint—Amend- 
ment not altering nature of swit—Jurisdiction of 
Court—Plaintiff directed to seek remedy in another 
Court~Amendment, legality of. 

To insert a claim which has been inadvertently 
admitted to bring the claim within the jurisdiction 
of the Court where the plaintiff was directed to 
seek his remedy is a _ legitimate amend- 
ment and not one altering the nature of the 
suit. The nature of the suit is the same although 
the jurisdiction of the Court of Small Causes to 
try it may be excluded by the amendment. Rapua- 
KRISAN Banta v. MOTILAL Banta Nag. 1103 
—~-——0. Vi, r, 17 —Diseretion by lower Appellate 

Court—Interference by High Court. 

Where the District Judge has exercised a sound 
discretion and refused to remand the case and have 
it retried on a point whichthe appellant could have 
raised but did not raise in the trial Court : 

Held, that there was no ground for interference 
by the High Court. RATTA v. Jat Kaur Lah, 237 
O. VI, r. 17—Suit on promissory note— 

Cause of action on promissory note and cause of 

action on loan giving rise to it—Whether can be 

combined by amendment of plaint. 

Although the cause of action on a promissory note 
is distinct from the cause of action on the loan which 
gave rise to the promissory note these two distinet 
causes of action can be set up in the same suit by the 
original plaint and can be combined at a later stage 
byamendment. The amendment may be allowed at 
the trialor even in appeal. SARAFALLI v. MAHASU- 
KHBHAI Bom, 426 





`——— 0. VI rr. 1 (2) and 11, cl. (b). Sze Covrr 


Tres AoT, 1870, 8. 7 (iv) if) 251 
———-Q. Vil,r,10. Sze Crvin Frocepurn CODE, 
1603, 8. 35 786 


—— 0. Vil, r. 10 ~Jurisdiction and court-fees— 
Court finding that suit is beyond its jurisdiction 
and that court-fee paid is insufficient—Procedure 
—Calling for deficient court-fee and rejecting 
plaint for default, legality of—Duty to return 
plaint, - $ 4 
Where in a suit the question of valuation and defici- 

ent court-fees is raised, the court should determine 

the question of valuation and jurisdiction first, and if 
it finds that it has no jurisdiction it should return the 
plaint. lt should not take any steps to enforce 
payment of the deficient court-fee or reject the plaint 
for non-payment of such court-foe. Buacosar DEYI- 

SINGH V. SHIAMLAL DWARKAPRASAD Nag. 749 

= O, VII, r. 6—Suit on promissory note 

accompanied by deposit of title deeds—Whether a 

suit for recovery of money. 

A suit on a promissory note accompanied by 
deposit of title deeds is a suit for recovery of 
money within the meaning of O, VII, r. 6, Civil 
Procedure Code, inasmuch asthe words “ suit for 
the recovery of money” do not necessarily mean a 
suit for the recovery of money pure and simple, 

A suit in which it is asked that the defendant 


4 


f 
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may be called upon to pay a certain amount of 
money, and in default a certain property should be 
sold, is asvit for money. JoaEsH Ounanpra Das v. 
RAMESH CHANDRA DEY ; Rang 134 
-O, IK. Sze Oivin Procepure Coe, a 





s. 141 
——— O, IX, r. 2—Delay in depositing process fees 

—Dismissal of suit—Legality of—Rent suit— 

Landlord and tenant. 

In order that a suit may be arent suit it should be 
brought against all the tenants interested in the 
holding OrderIX,r. 2, Civil Procedure Code, does 


“mot authorise the court to dismiss a suit merely for 


the reason that the process fee which is required for 
fresh summons is not filed promptly slong with the 
application for the issue of such summons. It only 
applies if it found that the summons could not be 
served on account of the failure of the plaintiff to 
deposit the process fee. KESHO PRASAD SINGH v. 
MOHENDRA PRASAD 4 Pat, 200 


.—0O. IX, rr. 2, 5, 6—Swmmons returned 
unserved—Plaintiff applying from fresh summons 
—Suit dismissed on . the ground of laches— 
Legality of. P 
Where the summons was returned ungerved on the 

ground that the date fixed had expired and the plaintiff 

applied for fresh summons but his application was 
rejected and the suit dismissed cn the ground of the 
laches of the plaintiff: 

. Held, that the court ought to have resorted either 
tor. 5orr.6 of O. IX and the dismissal of the suit 
was illegal and that the dismissal.could not be support- 
edas having been mede in the exercise of inherent 





powers ofthe court. Kzsno Prasap Bixen v. 
MOHENDRA PRASAD -> Pat. 200 
-——-— 0. IM, r. 3. Ses- OL PROOEDURE Cope, 

1808, O. XVII, R. 3 255 


O, IK, rr. 4, 9— Application, for restoration 
barred— Application for review, whether lies, 

An application under O. XLVII, r. 1, Civil Pro- 
cedure Code, designed merely to escape the con- 
sequences of the law of limitation isnot maintain- 
able when the proper remedy was an application 


“under O. IX, r. 4 or r. 9, and the period for such 


an application has expired. E.O. DRORUZE v. Mrs. 
L. T. Prrris Pat 179 


O IX, r. 5—Summons returned unserved— 


-- Plaintiff is entitled to three .months’ time, 


When the summons is returned unserved, the 
plaintiff is entitled under O.1X, r. 5, Civil Pro- 
cedure Code, to three months’ time for tracing out 
the defendant and the court cannot dismiss the 
suit before this period has expired. E. O. Droruze 
v. Mers, L. T. Pirris : i Pat.179 
——-—O, IX, r. 13. Sze INTERLOCUTORY ORDERS 

1045 

-—— 0, IX, r. 13—Application to set aside ox 

parte decree—Allegation of want of notice of 

adjourned dates found false — Iz parte decree, if 
can be set aside: ates 

On a date fixed for hearing a case of which the 
parties had due notice,on a telegram being received 
from one of the defendants for adjournment, the 
suit was adjourned to another date. On this.date 
proceedings commenced ex parte, Atan adjourned 


hearing, a regularly appointed pleader of the defend- . 


ants put inan appearance, The case was adjourned 
toa further date and an ex parte decree was passed. 
Application to set aside the ex parte’ decree was 
rejected ; 

Held, that- as the pleader of. the defendants ap- 
peared on one of these dates,jthe defendants had 
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knowledge that that date had been fixed and that they 
could not claim that they never had any notice of 
ths adjourned dates, and that the application to set 
aside the ex parte decree was properly -rejected. 
JEHANGIR KHAN v. ZAMAN KHAN Pesh 759 (a) 
O. IX, r.18—Ex parte decree against one of 
three defendants-- Decree implying that plaintiff 
and not the other defendants are real creditors-~ 
Competency of other defendants to apply ..to set 
aside ex parte decree—‘Against a defendant : in 
0. 1X, r. 18, meaning of— Sufficient cause for, non- 
appearance—Absence of clear motive for defendants 
for deliberately absenting themselves—Inference, 
The words ‘against a defendant? in O. JX, 
r. 13, Civil Procedure Code, do not necessarily 
imply that the only .defendant against ‚whom 
relief has been in terms granted by the decree 
can apply fer an order to, set it aside. They 
are comprehensive enough to include a case 
in which the decree adversely affecta the rights of a 
contesting defendant. Where anex parte decree is 
passed only against one out of three defendants and 
the decree implies an adjudication that the plaintiff 
and not the defendants against whom no relief is 
decreed, is the real creditor . in respect of the sum 





-in question in the suit,the decree in favourof the 


plaintiff adversely affects their rights and they are 
competent.to apply tosetaside the ex parte decre 
under O, IX,r. 13. wo 
Where the defendants seeking to setaside . the 
ex parte decree passed against them allege that 
they had been prevented by sufficient cause from 
appearing onthe date fixed for hearing~ -being ill 
and away from the place, although the plaintiff files 
a counter-affidavit swearing to the negative, in.the 
absence of any clear motive for the defendants to 
have deliberately absented themselves from the 
Court on the day fixedfor the hearing of the case 
it must be deemed that, for all purpcses of the case, 
the defendants made out a sufficient cause for 
their non-appearance on the date fixed for hearing of 
the case. Man SINGH v, SANGHI DAL CHAND All, 1186 
—O.X, r. 4- Non-appearance of pariy in 
spite of warnings atseveral adjournments— Neither 
Pleader nor agent undertaking to answer questions 
—Disposal under O. X, r. 4-Whether justified. 
Where in spite.of warnings: at the time of 
each adjournment, the party failed to appear, and 
neither the Pleader nor the agent undertook to 
answer questions, the Court disposed of the ‘suit 
under O. X,r 4, of Civil Procedure Code without 
putting any questions to the Pleader or the agent : 
Held, that the Judge's ection was proper though 
it wasincumbent on him to put questions before 
disposal under O X,r.4. Sapuv SINGH v. DAL CBAND 
Tous! RAM s "Lah, 917 
— O XIII, r. 4—Document produced and referred 
to in argument and judgment— Omission to mark 
.as exhibit— Defect, if curable, 1 
Where documents are produced hy a party and 
made use of in argument. and in the judgment.but 
are not marked as exhibils, the technical error of 
notexhibting them is not incurable, I RIBHADINOMAL 
METHUMAL v. AUTI ; Sind 94 
—— O, KIH, r. 4—Insufficiently stamped pro-note 
—Admission by trial Court—Trial Court's power 
to review its own order—Stamp Act (II of 1899), 
s. $6. , Yaa A iy 
Unsers $6 of the Stamp Act when opce: a 
document is admitted in evidence under O. XILI, 
r. 4, Civil Procedure Oode,. its admission cannot be 








“ called in question at any stage of the same: suit 


or proceeding on the ground that it has pot been 
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‘duly stamped and the trial Court has no -more 
authority to review its own, order admitting . the 
document in evidence ‘than: an Appellate Court 
would have to reverse that order on appeal: Noor 
AHMAD V. IRSHAD GHAUS - a, Lah, 205 
——— 0. XVII, r. 2. Sze. Owm Procepure OODE, 

1908, O. XVII, R 3 255 
= Gi XVII, rr. 3, 2, O. IK, r. 3—Adjourned 

-hearing—Non-appearance. of party—Dismissal for 

default, legality of — Sajen men, when to be 

granted. 

Where an adjournment was. mada not at the in- 
“stance of a, party „but under the, ordinary procedure 
“of the court asthe witnesses present could not, be 
examined .on the date fixed for hearing, O. ‘XVII, 
r. 3, Civil-Procedure Códe; cannot apply; but the-court 
‘should’ proceed under `O. XVII, rgo `’ 

The balance of authority is in favour of the view 
-that even where an adjournment has ‘been'granted 
“at: the instance -of' one party who -fails ‘to appear at 
‘the adjournéd hearing an order!” should be passed 
-under: O. XVIL -r7 2 and not under 0. XVH, 
r. 3. nat 
In-g ase: falling? within o; XVII r. 2, the couit 
should usually proceed- under O! IX, r. 3,’ and 
should only use discretion in~ granting an adjourn- 
‘ment -when'thereis some good reason for the de- 
fault: BHOORILAL v. KANHAIYALAL -Nag. 255 

O XX, r 4: PAG “Sir Maras Witten Oovrts 

, Aor, 1£89,8 WB whet Hae 623 (b) 
- —O XXI, r. 2- Applicability of. 
< Where'a decres- provided that- the paediiee of 
the land, if realized-by-the decree-holder, should 
be -adjusted - ‘towards interest’ and -the judgment- 
debtor contênded that. the'ecurt had refused to give 
credit to him for: produce ‘alleged ' ‘to have been 
-harvested by decree-holder::: - - 

' Held, that- O. AKI, T. 2, Civil. Procedure Code, 
‘had no application to. the -facts of the case and 

that -tbis matter should -bé inquired: into by the 

executing Court ‘and appropriate’ orders passed 

thereon) Hans Raz v; Ram RAKHI’ : Lah 117 (a) 
MOK, ra 2’): Ber LsxfrraniN Act, 1908, 
Scu. I; ArT isi, Ika (5) ‘ -. 766 
KI, roS. SEE Civ Procepurs - Cong, 
1968, aa dow o- r 584 
0. KAKI, r. 6, 0. KU, r. 1—Decree not properly 
- draùn- -up—Non-compliance wuh provisicns -of `O. 

: XXI; r. 6—Appéal--mémo. accompanied by such 

aee Presentation, if proper. > 

Where, the trial, Court intending ‘to 
` decree in,the Prescribed form, drew up a document 
which. did not strictly, comply with the requirements 
„of, O.. XXI; .r. Civil - F rocedure Code, snd 
“which could ‘not, : “be.” called” proper and 
| correct. decree and. f filed it along. with the memo of 














appeal: -and the. proper decree Was ‘filed only after the ~ 


period of limitation: 
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————0. XXI, rr, 15, AGA nin of portion of 
decree—Whether entitled to execute the decree. 
A decree for purposes of execution’ must be 


“regarded as whole and indivisible: when it is 
.sought to execute it, it must be executed asa whole 


and not split up into parts. Hven in the case of a 


joint decree the joint decree-holder is required 
„under the: provisions of O.: XXI, r. 15, 
_Givil Procedure Code, to apply for the exo- 
' cution of the whole decree on behalf of 


himself and his joint decree-holders. The assignee 


‘of a part of a decree cannot be regarded as a joint 


‘decree-holder and he is not entitled to execute the 


decreé as a whole or in part. 
TEJMAL MOHANLAL 


O. XXI, rr, 16, 22—Simulianeous 
notices under rr. 16 and 22—Legality of. 
The issuing of a combined notice under O. XXT, 

rr 22 and 16 upon the judgment-debtor is suficient f 


Narayan DAS v. 
Bom. 1119 


issue of ' 





“under the law to save limitation - 


There is nothing in the Code of Oivil Pro- 
cedure to prevent a court from issuing a notice 


“under O, XXI, r. 22 simultaneously with a notice 


under-O. XXI, r. 16 when the court which happens to 


` pass the decree, has also to execute it. 


Per Rowland, J —When notice under O. XXL, r. 16 
has once issued time runs anew and it is immaterial 


“that it was issued on an application for execution 


` KISHORE NARAIN SINGH 


which was defective or invalid. Mrs. Lare ‘v. Ras- 
Pat, 101 
22—Signi- 


X 22, 
Its object is to 


0. XXI, r. 22— Notice under r, 
ficance of. 
The significance of the notice undér O. XXT, 
should not be minimised. 





_give an opportunity tothe judgment-debtor where 


> , 1899), 
a legality 


. draw. ‘up a 


-Held, that the appellant conid not. be held yespon- ; 
sible. because the decree was not oe prepared . 





and the appeal should, be deemed have been _ 
“Properly isane. -W AZIRA Y Nate Lah, 13 
XXI, rr, 6, 8., “SEs CIVIL PROCEDURE CODE, 
"1908, é B. me 584 





P zQ XXI, r. 7— Plea that court had, no. juris- 
P -diction to try 'suit--Whether , can ` be raised at, the 

“stage of execution, 

A judgment-debtor. can even at the ‘stage of execu- 
„tion of the decree, raise the plea that the Court which 
` passed the decree had no- jurisdiction: to try. the suit. 
: SaRaBsIT.v. INDERJIT < 4 Al 874 

O. XXI, ř. 11 (2). ‘SRE LIMITATION AoT, 1908, 
Sou. I, ABT, 182 (5) 386 





- did not amount to payment to them, 


the decree is more than one year old, to appear 
before the court and show, if necessary, that the 
decree is incapable of execution. If notwithstanding 
the service of this notice the judgment-debtor does 
not appear and object to the execution he cannot in 
all cases escape the consequences of his laches.. Mgs. 
LALL v. RAJKISHORE NARAIN SINGH Pati 01 
————— 0O, XXI, rr.46 and104. See Civin Pro- 
CEDURE Cone, 1908, s. 46 68 
“0 KAI, r 50 (2)—Arbitration Act (IX of 
s. 15—-Arbitration—Award in firm name, 
of—Application to enforce award— 

Applicability of O. XXI, r. 50 (2), Civil Pro- 

cedure Code, 

If e firm as such isa party to a reference and the 
submission is signed by the firm in the firm name 
an ‘award may Le made against the firm in the 
firm name. 

In view of 8. ‘15, Arbitration Act, O. XXI, r. 50 
(2), Civil Procedure Qode, applies to proceedings to 
enforce an award MANILAL v. BHARAT SPINNING AND 
WEAVING Co, LTD. Bom. 587 


man D, XXI; r. 52 -Confirmation of attachment, 

. effect of, 

“The confirmation of the order of attachment and 
the making of an order that the execution applications 
of the atlaching creditors had been “disponed of' 
VABSANBAI 
iLOPANDAS © RADHABAL, "TIRATHDAS Sind 863 

O. XXI, r. '53—Attachment of ex parte 

- decree—Ex parte decree set aside and fresh decree 

| passed—Attachment, whether continues. 

Where. an ex parle decree which has been attached 
in execution is det aside and a fresh decre is passed, 
the attachment does ot cease but continues to have 
effect Kori the fresh decree is passed, Matapin 2. 
R, 0.D. iji “Rang. 729 
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— — 0O.XXI, r. 53—‘Preliminary decree for 
foreclosure—Attachment by creditors—Decree made 
final—Delivery of possession taken by decree- 
holders—Rights of attaching creditors—Attachment 
of decree, effect of. 

A preliminary decree for foreclosure was attach- 
ed before it was made final, and after the decree 
was subsequently made final the decree-holders 
took delivery of possession, The attaching creditors 
thereupon objected that the decree-holders had no 
right to execute the decree and take possession 
on account of the previous attachment obtained by 


them: 
Held, that the objection was not valid and could 
not be sustained. 
The effect of an attachment of a decree was only 
prevent an alienation of it and an applica- 
on to execute an attached decrees by the decree- 
older thereof was an application in accordance with 
w. Har BAKHSH Sinan v, Durga Frasan Oudh 428 


O. XXI, rr, 54,.67—Proclamation by beat of 
drum—Necessity  of—Failure to do so, if 
constitutes matérial irregularity—Substantial injury, 
absence of—Sale not to be set aside. 

Order XXI, rr. 54 and 67, Civil Procedure Code, 
require that an impending salein execution should 
be proclaimed by beat of drums or other customary 
mode and omission to do so constitutes material 
irregularity. The expression ‘as nearly as may be’ 
in O. XXI, r. 67 does not make any change in the 
pre-existing law where it is possible to proclaim by 
beat of drums, 

Where a sale was conducted without previous 
proclamation by beat of drums, but no evidence was 
adduced to show that any person was prepared to 
purchase the property for a larger value than for 
what it was sold and was prevented from doing so 
because he had no information of the sale and it 
appeared that the sale had been in contemplation for 
nearly a year and though the judgment-debtor 
stated that he had procured an offer for a higher 





sgum: 

Held, that if was not possible to connect the ir- 
regularity with the loss which was essential in the 
language of the Code, and that therefore the sale 
could not be set aside. RAJENDRA BEHARI LALY, 





GULZARI Lau’ All. 844, 
— O. KUI, tr. 58. Ses Crivin Procepurs Oone, 
1°08, s. 64 482 


O. XXI, rr. 53, 63—Letiers Patent (Cal.), 
cl, 15—Original Side—Order in claim case ~Letters 
Patent Appeal, competency of. 

In view of the words of O. XXI, r. 63, Qivil Pro- 
cedure Code, no appeal lies under the | etters Patent 
from an order made in a claim case on the Original 
Side of the High Oourt. 





Quere.—Whether an orderin a claim case is a 
‘judgment’ within the meaning of the Letters 
Patent. KALURAM MARWARI Vv, MATILAL Cal, 359 





~O. XXI, rr. 60, 63—Attachment—Objection— 
Objector im possession not in trust for judgment- 
debtor—Hffect—Removal of attachment, 

Under O. XXI,r. 60, Civil Procedure QOode, the 


only point, in proceedings for the removal of 
attachment, into which the court is permitted to 
inquire, is whether the property is in the posses- 


sion of the judgment-debtor or of some person in 
trust for him, and where it is found that the 
objector ig in possession of the property notin 
trust for the judgment-debtor, the attachment should 
be removed. A person who claims to have acharge 
over the property must he left to enforce his charge 


INDIAN CASES. 
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by a regular suit, Mauna Po Kyr v. T. L.N. Noor 
MOHAMMAD Rang. 562 


~ a OO XXI, r. 63— Objection to attachment by 
mortgagee—Dismissal of—Declaratory suit—Burden 
of proof. 

Where the mortgagee filed a declaratory suit 
under O. XXi,r. 63, Oivil Procedure Code, after his 
objection to attachment was dismissed: 

Held, that the burden of proving that the mortgage 
was for consideration and was executed in good faith 
lay on the mortgagee. The court should give definite 
finding on these points and also see whether the 
transaction was a collusive one where the parties are 
near relatives. Suee SINaH-DUuLA SINGH V. Goran 
SINGH Lah. 31 


— O, XXI, r. 63—Receiver — Suit against 
Receiver under O. XXI, r. 638—Leave of court, 
whether necessary. 

The rule forbidding the bringing of a suit against 
a Receiver is a mere procedure of court not one resting 
on any statutory authority, whereas the right to bring 
the suit with regard to the claim under O. XXI, 
r, 63, Oivil Procedure Oode,is a statutory right, 
Therefore, when a claim preferred in execution of a 
decres obtained by a Receiver is dismissed, leave of 
the court is not necessary for bringing a suit 
against the Receiver under O, XXI, r. 63. Rev 
AOHAN V, THANDAVAN CHETTIAR Mad. 526 
m O, XXI, r. 63—Suit for declaration under— 

Burden of proof to prove title and bona fides of 

transactions. 

In a suit for declaration under O. XXI, r.63, 
Civil Procedure Code, when a decision has been 
given against the plaintiff by an execution Court the 
burden of proof lies on the plaintiff to prove not 
only title but also the good faith of the transaction 
relied on by him. Biruv. MULA Lah 845 
=O, MAT fr. 66. Ses CIVIL Procepure Cong, 

1$03,8 11, O. XXI, er. 16, 22 101 
O XXI, rr. 66, 90—— Determination of ade- 

quacy of price—Considerations. : 

Before deciding thatthe price fetched at a sale is 
inadequate, the court should consider that court sales 
do not always fetch the actual price and that an 
intending purchaser would take into account the 
costs of repairs, the municipal rates, the costs of 
collection and deductions for vacancy and bad debts 
in purchasing a property for profit, KRISHNA MOHAN 
KUNDU v. Nrivenpra Nata NANDI Cal. 314 


vom one), KAI, rr. 66, YO—Non-specification of 
hour of sale—Material irregularity, when committed, 
A ‘non-specification of the hour would have a 
material effect in deterring intending bidders from 
attending the sale and it is of the utmost impor- 
tance that the hour of sale should be stated. But 
when thereis no evidence from ' which it can be 
legitimately inferred that the inadequacy of the price 
was the result of this irregularity, a sale should not be 
set aside on this ground, Keisana Monan KUNDU v. 
NRIPENDRA Nata NANDI Cal. 314 
mn O, XXI, rr. 66, GO—Omission to determine 
value by court—Substantial injury not caused. 
Generally, it is for the court to determine the value 
ofthe properties sought tobe sold, but when no 
substantialinjury ie caused, the sale should not ‘be 
set asideon the ground of failure of the court to 
investigate and determine the value of the property. 
Kerisuna Moman KUNDU v, NRIPENDRA Nata NANDI 
Cal. 314 
~ O. XXI, rr. 66,- 9O0—Only one property des- 
ie fully in newspaper advertisement—H fect 
of. 











-Jocal newspaper, a description 
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: Where advertisement of sale in a 


of only one lot 


in the 


’ je given and it is stated that particulars of the other 


` 


lots will be found in the original sale proclamation, 
and this has not misled any bidder or 
prevented any intending bidder from bidd.ng at the 
sale, there is no material irregularity. KRISHNA 
Mouan Kunnu v NBIPENDRA Nata NANDI Cal, 314 


~ 0. XXI, rr, 66, 90—Refusal of judgment- 
debtor to take back property at sale price- Fn- 
erence, ; R 

he fact that the judgment-debtors refuse to take 

back property sold at the sale price, is a consideration 

for determining that the sale price is not inadequate 
Kersana MOHAN KUNDU v. NRIPENDRA Nata NANDI 

Cal 314 

-—- O. XXI, rr. 66, 90—Two lots amalgamated 

into one premises described in sale proclamation as 

. two lots—Boundaries of beth lots given—Material 

irregularity, if constituted 





Where two lots of property havé been amalgamated ` 


into one premises, but in the sale proclamation the 
two are shown separately, no material irregularity is 
committed when no one could have been misled, the 
boundaries of two lots being given in the proclamation. 
Krisana Monan Kunpo v, NRIPRENDRA Natu NANDI 


Cal, 314 
—-— O, XXI, r. 89. See Civin Procepure CODE, 
: 1908, s. 73 564 
= O, KAI, r, 89. SEE PRe-EMPTION 1114 


wma O, XXI, r. 89, s. 148—Deposit of money to 

get sale set aside—Time allowed, extension of— 

Applicability of s.. 148—Limitation Act (IX of 
_ 1908), 8.5 

Under O. XXI, r. 89, Civil Procedure Code, the 
money to get thesale set aside must be deposited 
within thirty days of date of sale and there is no 
provision ot law under which this time can be 
extended. Section 148, Civil Procedure Code, does 
not apply inasmuch as this period of thirty days is 
not fixed or granted by the court but it is fixed by the 
Oode and cannot be extended under the Limitation 
Act. Mauna Larv, Maune Kyaw THA Rang. 130 


——— 0, XXI, rr, 89, 90—Couri confirming sale on 
day on which declaration of decree-holder as pur- 
chaser is made—Order of confirmation, if can be 
set aside in revision. 

. Where the Court confirms the sale onthe very day 

on which the declaration is made about the decree- 

holder being the purchaser without postponing it till 
the expiry of 30 days to enable the judgment-debter to 
take advantage of the provisiuns of O. KAT, rr. 89 and 

‘90, Civil Procedure Code, the Court's order must be 

set aside in revision even if the order is not open 

to appeal under O. XLIII, r. | (j), Civil Procedure 

Oode, as in contirming the salethe Court acts in 

the exercise ofits jurisdiction illegally or with 

material irregularity. IQBAL Narain v. Ras KUMAR 

BAKHSHI Oudh 1077 

~- O.XX1,r 90 Sze Lixgourion SALE 762 


— O. XXI, r. 9O—Sale—Amin conducting sale 
—Decree-holder's bidding at the highest—Amin 
not concluding sale—Court accepting ` higher bid 
from stranger—Acceptance of bid, whether public— 
Material irregularity in conducting sale— Decree- 
holder, if has suffered substantiul injury—Public 
sale, meaning and significance of. j 
A, public sale must imply a sale 

the public. Ea 
At asale of certain property by 

decree-holder's bid was the ` highest. 





after notice to 


the amin the 
But on the 
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ground that people were in the habit of appearing 
in court and making larger offers there than before 
him, he did not conclude the sale. Next day a 
certain person complained to the court that although 
he had bid before the amin, the latter had omitted 
to record his bid and that he was willing to offera 
larger sum than the decree-holder. The court then 
accepted his offer and concluded the sale in the 
absence of the decree-holder. The decree-holder 
then appeared in court and offered a still higher sum, 
but was directed to make an application for setting 
the sale aside under O. XXI, r. 90, Civil Procedure 
Code. The application was made but dismissed on 
the ground that there was no material irregularity 
and the decree-holder had suffered no substantial 
injury : 

Held, that although so far as the bids 
were held by the amin the sale was a public one, 
yet when the Judge accepted the bidder's offer the 
next day, the sale was not a public one, but only a 
private sale and hence there was material irregula- 
rity in conducting the sale, and that the decree- 
holder by being denied an opportunity to make a 
purchase, had suffered a substantial injury, and hence 
the sale should be set aside Navin CHANDRA v. 
Rau Devi All, 213 


— O. XXI, r. 90—Sale proclamation not giving 
boundaries of house correctly—Every body recognis- 

ing house from Municipal number—Sale, if can be 

set aside 

Where the boundaries of a house to be sold were 
not correctly given inthe sale proclamation butit 
was found that this made no difference to the bid- 
ding and that everybody could recognise the house 
from the Municipal number: 

Held, that the sale could not be set aside. 
SALAM v. Jogi PARSHAD 





ABDUL 
Lah, 529 (a) 


——— 0. XXI r. 9O—Under-valuation of property 
—Whether sufficient to set aside sale—HKent payable 
on one lot not mentioned in sale proclamation— 
When constitutes ground for setting aside sale— 
Wrong description of registry office in respect of 
one of the properties—Irregularity, nature of 


Jt cannot be said that in every case of under-valua- 
tion or under-statement of the value of the property 
in the sale proclamation there is an irregularity which 
by itself would be sufficient to set aside the sale. It 
depends upon the facts and circumstances of each case 

To order to entitle a judgment-debtor to ask the ` 
court to setaside a sale on the ground that the rent 
payable in respect of one of the lots was not men- 
tioned inthe sale proclamation, the judgment debtor 
should give evidence that it was on account of this 
irregularity that that there was inadequacy of price at 
the sale Inthe absence of such evidence, a sale 
cannot be set aside on this ground 

The fact that the registry office in respect of one 
of the properties was wrongly described is not an 
irregularity sufficient to set aside the sale RATAN 
Lar v BANK oF BIHAR Lip, Pat. 629 


—-——— 0. XXI, rr.95, 97—Limitation Act (IX of 
1908), Sch. I, Art, 167 — Purchase of property by 
decree-holder in auction——Resistance to delivery of 
possession—Remedy of purchaser, 

A decree-holder, who is an  auction-purchaser, 
occupies a dual position; he is from one point 
of view the auction-purchaser applying to be put 
in possession of the property while, from another 
point of view, he is the decree-holder claiming to have 
his decree fully satisfied. An auction-purchaser is no 
doubt bound by O. XXI, r. 95 and r. 97, Oivil Procedure 
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Code, as well as by Art. 167 of the Limitation Act. A 
decree-holder on the other hand, can fall back upon 
his decree and, if after purchasing the property he 
is resisted and delivery of possession cannot be given 
owing to such resistance, he may either apply under 
O. XXI, r. 97, or may make a fresh application for 
execution. NATHUW. SETH Farusa Nag. 582 


O. XXI, rr. 98, 99—Deeree against member 

of joint family—Sale — Obstruction to delivery of 

. possession by other members — Remedy of auction- 
purchaser, regular suit. 

Where anauction-purchaser ata sale in execution 
of an award was obstructed by certain members of 
the joint family to which the judgment-debtor be- 
longed, and an application by the auction-purchaser 
for removal of obstruction was dismissed on the 
ground that the obstructors were claiming that they 
wore in possession in good faith : 

Held, that the question 
debtor was the manager of the family and whether 
all the members of the family were bound by the 
award was a question which had to be determined 
by a regular suit and notin a summary proceeding 
under O XXI, r. 99, Civil Procedure Code and the 
court was justified in dismissing the application. The 
remedy of the decree-bolder was by way of a regular 
suit and not by application for revision against the 
order of dismissal Suamar Sao v Ganpat Das. 

Pat. 274 


O. XXI, rr. 98, 103— Application for deliv- 
ery of possession by auction~purchaser—Rejection 
of—Revision or appeal, if competent—Remedy of 
aggrieved party. 

Where on the auction-purchasers’ application for 
delivery of possession of the properties purchased by 
them they were resisted by the judgment-debtors on 
the allegation that they were in possession not on 
their own behalf but under two persons, who were 
mortgagees of the property, and the application is 
disallowed, neither appeal nor revision against it is 
competent and the proper remedy is by way of suit 
under O XXIJ,r 193, Civil Procedure Code Bary Nata 
Perasan b. KHEDU Raw All. 1002 


— O, XXI, 11100. Sex BENGAL TENANOY Act, 











1£85, s. 18 344 
O. XXI, r.103. Ses Civm ProoDURE Cops, 
1908, O KAI, R 98 1002 


- 0. XXII, r. 3—Appeal—-Death of one of 
three appellants, members of a joint Hindu family — 
Right to sue not surviving in other appellants— 
Whether they should be brought on record as legal 
representatives of deceased appellant—Omission to 
do so—Appeal, if abates. 

Where during the pendency ofan appeal one of 
three appellants, who were members of a joint 
Hindu family, dies andthe right to sue does not 
survive in the remaining appellants, although they 
represent in a sense the interest of the deceased, yet 
it is necessary to bring them on record in the 
capacity of representatives of the deceased. If they 
are not so brought on record the appeal abatesasa 
Natsu Sines v ISHAB DAYAL Pat.1190 


O XXI, r. 3 —- Suit by reversioners for 
possession—Shares ascertained in prior suit—Death 
of one of the plaintiffs — Non-impleading of legal 
representatives in time—Suit, if abates as a whole. 
A suit by some reversioners for possession of their 

shares in certain property of which they had obtain- 

‘ed a declaration during the widow's lifetime, does 

not abate as a whole omthedeath of one of the 

plaintiffs and omission toimplead his legal represen- 





whole 
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whether the judgment- . 


©. XXII, r. 4. 


T1934 


tatives in time, iñasmuch as the shares of the remaining 


plaintiffs had been ascertained inthe prior suit and | 


any of the previous plaintiffs could have brought 4 
suit for his share only. Waztrav.Nannan -Lah.13 


——_— O. XXII, r. 4—Joint Hindu family —Three 
| brothers obtaining declaratory decree-—Death of one 
before hearing of defendant's appeal—Non-implead- 
ing of heirs in his place—Appeal, maintainability 


of. 

Where three brothers who were members of a 
joint Hindu-family obtained a decree declaring their 
title to raiyati holdings and for recovery of posses- 
sion, and before the appeal by the defendant came 
on for hearing one of the brothers died and his heirs 
were not impleaded’: ; 

Held, that the appeal was not maintainable in the 
absence of the heirs of the deceased plaintiff, 
HARIHAR SINGH v, BRIJNANDAN SARAY Pat. 784 (b) 


O. XXII, r. 4—Mortgage suit~ Preliminary 
decree—-Death of defendant after decree—Omission 
to implead heirs — Suit, whether abates—Order 
XXII, r. 4, applicability of, y 
Suit on a mortgage for sale of the mortgaged 

property will not abate on account ofthe omis- 

sion. on the part of the plaintiff to apply to bring 
onthe record the legal representatives of a defend- 
ant who dies after the passing of the preliminary 
decree and before .the final , decree is passed. 

After the passing of a preliminary decree in a suit, 

the suit cannot abate. Order XXU, v. 4, Oivil 

Procedure Code, does not apply to such cases, 

A.T. K.P L M., Mutsan OHETTYAR v, Tua Sax HLA 

Rang. 730 (b) 


———— O XXII r. 4,(3)—Abatement—Partial- abate- 
ment—Tests — Muhammadan Law—Partition suit 
—Abatement as against one defendant—Suit, if 
abates against all, hae 
When a suit has abated against one of the 

defendants who is dead, the court is at once called 

upon to consider whether all the necessary parties 
to the suit are before it. If they are, the court 
proceeds with the suit If they are not, the court 
dismisses it on that ground, In determining that 
question the court has to apply its mind to the 
question whether a suit instituted without the 
deceased defendant, if alive, being made a party 
to it, is properly constituted or not. If it is prop- 
erly constituted, it must proceed. a ee the 

A suit filed by some of the heirs of a deceased 

Muhammadan against the other heirs for partition 

of a part of the property left by the deceased is 

not incompetent. Consequently where the alienee from 
one of the heirs dies and his legal representatives 
are not brought on record in time, the suit doeg 
not abateas a whole but only as against that 
particular defendant, and it is open tothe plaintiffs to 
prosecute the suit by giving up that part of the prop- 
erty which had been alienated tohim. MOMANSHAH 
BUDHAL SAAR v. RAJALMAL Sind 311 


~———— O. XXII, rr. 4, 5—Application under s. 5, 
if can be treated as one under s 4. 
An application under O. XXII, r 5, Civil Procedure 
Code, may be treated as in substance one under 
Orrroran ASSIGNEE oF MADRAS v. 
NEKLAMBAL AMMAL Mad. 417 
—— 0. XXII, r. 5. See Orvis PROOEDURE CODE, 
“1908, O XXII, 1.4 000 o ANZ 
——— 0. XXII, r. 9—Suit for partition—Appeal 
—Death of one of the co-sharers —~ Representatives 
not brought on record in time—Application to ` set 
aside abatement—Ignorance of law no sufficient 
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cause for'failure to apply in time—Dismissal of 
| application—Suit, if abates in its entirety. 

Where an application -under O, XXII, r.9, Civil 
Procedure Code, was‘made to set aside the abate- 
ment of an appeal ina partition suit in respect of 
one of the co-sharers who had died and whose legal 
representatives had not been brought on record 
within the time allowed by law, and it was alleged 
that the applicant was an illiterate woman and had 
nobody to advise her and being ignorant of law she 
could not make the application in time but it 
appeared that her mukhtar-t-am was an educated 
man : : 

Held, that ignorance of law being no excuse it 
must be held that no sufficient cause had been 
shown for failure to apply in time, and the suit 
being one for partition could not proceed in the 
absence of one of the alleged co-sharers, and hence 
the appeal had abated in its entirey. Moman Devi v. 
Sonper Das Lah. 1187 
m O, XXII, r. 9, O. XLIH, r.1 (K)—Application 
- to bring, on record legal representatives fof deceased 
. party after expiry of time—Whether can be deemed 

to be application to set aside abatement—Order 

declining : to -set aside abatement—A ppealability of. 

. Order XLII, r 1 (k), Civil Procedure Code, ex- 
pressly gives a right of appeal to a party against an 
order under. O. XXII, r, 9 refusing to set aside 
the abatement or dismissal of a suit, An application 
to bring on the record the legal representatives ofa 
deceased party after the expiry of the time fixed 
for this purpose must be deemed to be an application 
to set aside the ‘abatement and an order declining 
to set aside the abatement of the suitis appealable. 
BHARTU v, UDMI ' : Lak. 699 (a) 
me O, XXII r. 10. Ses PARTITION SUIT 779 
0. XXII, r.1—Court having jurisdiction to 
entertain application under—Finding that there 


g is ground fòr allowing withdrawal of suit—Whether- 


can be interfered with in revision. Ses OivIL Pro- 
ORDURE CoDE, 1f08, s. 115 441 
O, XXIL, r. 1—'Other sufficient grounds’, 

meaning of. 4 h 

. The expression ‘other. sufficient grounds’ in 
O. XXII, r. 1 means that the grounds should be ana. 
:logous to the ‘grounds specified as good grounds for 
a review, JUMMAD, Ram NATH All, 776 





: O. XXIII, r. 1—Permission to withdraw suit 
i Whether can be granted only if thereare formal 

defects—Discretion of Court. . 

Under O XXIII, r. 1, Civil Procedure Code, the 
-court has authority to pass an order upon any 
- grounds which appearto the court to be sufficient 

grounds, whether they are inthe nature of formal 
defects or not. Rahs 

Where the plaintiffs wish to adduce fresh evidence 

to fillup the gaps in their case and, therefore, want 

. an opportunity of having the case tried over again, 
. the court will not be exercising its discretion properly 
. in allowing the suit to be withdrawn, KALI Ram 
: v, DHARMAN 4 4 All. 441 
O. KAIN, r. 1—Trial court allowing plaintiff 
to withdraw suit—Discretion not properly exercised 

-Plaintiff seeking withdrawal as proceedings were 

not favourable to him—Interference in revision— 

Propriety of. . La i 

Where in allowing the plaintif to withdraw his 

suit, the trial Court has not exercised its discretion 
: judicially, that isto say,it has not taken into account 
. the provisions of O. XXIII, r..1, Civil Procedure Oade 

and decided the matter to the best of its ability in 
: accordance with those provisions, the High Oourt can 
* . interfere in revision. ; 
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Where it appeared that the plaintiff had made 
up his mind that the course of the proceedings had 
not been favourable to him and had been trying to 
persuade the court to allow him to withdraw the 
suit on inadequate groundsand the court finally 
succumbed to his importunity but without following 
the procedure laid down in O. XXII: 

Held, that the High Gourt would interfere in revi- 
sion and set aside the order. Jumma v, Ram SAHAI 


All 776 
———— O, XXIH, r. 3. Sze Orvir Procepurg Cops, 
1908, s. 148 “559 





— 0. XXIII, r, 3, Sch. Il, para. 14 (¢)}—Re- 
pem to arbitration—Defendant agreeing to abide 

y oath of plaintiff — Plaintiff stating on oath— 

Whether amounts to compromise so as to divest 

arbitrator of his powers—Decree in terms of award 

—Legality of. ; 

Where, after a case had been referred to arbitra- 
tion, the defendant agreed to abide by the oath of 
the plaintif who made the oath, but on the arbitra- 
tor giving his award the court finding that it had no 
power to modify the award decreed the suit in terms 
of the award : 

Held, that the statement of the defendant and the 
conduct of the plaintiff could not be held to amount to 
a compromise as defined ia O, XXIII, çr. 8, Oivil 
Procedure Oode which would deprive the arbitrator 
of the powers with which he was vested by the 
reference to arbitration, and although if there had 
subsequently been a formal agreement duly recorded 
under O. XXIII, r. 3 and approved by the court this 
would no doubt have been sufficient to tie the hands 
of the arbitrator, yet in the circumstances of the 
case there was no agreement that could be so binding 
on the parties and the arbitrator as to divest him 
of his powers 


DAMODAR Barur BALSARUP v, DAYA 
SHANKER 


All 59 
O XXIII, r. 4, Sze Orviz Proogpure Cone, 
1908, O. XXII, r.1 203 
~ O. XXII, rr. 4, 1—Several plaintiffs —With- 
drawal of one without consent of others, whether 
permissible—Power of court to refuse withdrawal 
of one if it would prejudice others— Plaintiff’, 
meaning of. 

Irrespective of the question whether sub-r. (4) of 
O. XXIII, r. 1, Civil Procedure Code, governs sub- 
r. (1) of the said rule, the court can refuse to allow 
one of several plaintiffs to withdraw if sucha course 
is not consented to by the remaining plaintiff or 
plaintiffs and would be prejudicial to his or their 
interests. When thereare more plaintiffs than one, 
the word ‘plaintiff in O. XXIII, r. 1 sub-r, (1) must 
be read as referring to all the plaintiffs collectively 
and not to one only of them, RAMASWAMI OHETTIAR 2. 
Renean OHETTIAR Mad. 203 

——~ 0. XXVI, 6.15 -Order for payment of com- 
mission fee—Whether can be made after return of 

commission—Hxecutability of order. è 

Oommission fee can be ordered to be paid after 
the return of the commission also and the party in 


IKASHMIRI 
Lah. 78416) 
See Ovu Procepurz Oonz, 
Coot 786 
O. XXX, rr. 6, 7—~Application to sue ag 
pauper—Order to furnish security for court-fee~ 
Legality of. ° 
An order to furnish security for the court-fee 
as a condition for permission to sue as pauper will 
stultify the granting of permission to sue as pauper 
and should be set aside. Ganaa Pessan SAHU v. 
MAHESH PRASAD SINGH All. 793 


Laz v. MUHAMMAD UMAR 
DO. XXX, r. 1. 
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O. XXXII, rr.4 (4), 8.41) Minor plaintiffs 
—Next friend, if can be called upon to provide 
security for costs, 

There is no provision in the Civil Procedure Code 
for calling upon the next friend of minor plaintiffs to 
provide security for costs, though it is open to the 
court to make an order after the hearing for costs 
against a nextfriend,and tocall ona next friend to 
provide security in the event of his retiring. Jf the 
next friend is a man of wealth, who would be able to 
provide the security, the defendants will be amply 
protected by the power of the court to direct him to 
pay costs at the end of the hearing. If, however, he 
is not a man of wealth. and would be unable to 
provide security, then it is undesirable to stay 
the proceedings merely on account of that inability. 
QHUREY LAL v. Jagannata-Kasat Nata All. 673 (a) 


-m O, XXXIH, r. 1— Institution of suit in 
ordinary way—Power of Court to allow it to be 
continued in forma pauperis. 

Itis opento a court to allow a suit, after it 
has been instituted in the ordinary way, to be 
continued in forma pauperis, MUHAMMAD FATEH 
NASIB v. AMINUDDIN Cal. 1189 
—O. XXXIII, rr. 1, 4 (1)—Application io sue 
as pauper—Proper form—Amendment, if can be 

allowed—De minimis non curat lex, applicability 

of —Presentation of amended application by Pleader 

—Legality of. 

What is required by O. XXXIII, r. 4 (1), Civil 
Procedure Qode, is that the application should be 
in proper form in order that the court maysee at 
once that the application is presented to a court 
of proper jurisdiction, and that the valuation for 
the purposes of court-fee mentioned in the applica- 
tion demands on the face of it, a fee which the 
applicant cannot pay if he possesses only the prop- 
erty which he alleges he possesseain his schedule. 
Even if no amendment can be allowed, there is 
nothing in O.XXXIII which prevents an amendment 
not as toform but as to substance. Even as regards 
form, the principle of de minimis non curat lex will 
apply in proper cases, ; 

Where the amended application was ‘presented by 
the applicant’s Pleader: 

Held, that as thecourt itself directed amendment 
it would not bə reasonable to hold it requisite that 
the amended claim must be presented by the appli- 
cant in person. Ma Yon v. Ma Suwe Tery Rang, 690 


O. XXXIII, r. 7—Application to sue as pauper 
—Payment of  court-fee after dismissal of 
application —Limitation for suit, whether runs from 
rae of application or date of payment of court- 
ees. 

Where an application for leave to sue as a pauper 
has been rejected there is no proceeding pending 
before the court, and if court-fee is subsequently 
paid, the suit must be held to have been instituted 
when the fees were so paid and not onthe date on 
which the application for leave to sue in forma 
pauperis was presented, PRATAPOHAND v. ATMARAM 

Nag, 732 
— 0, XXXIII, r. 10—Deeree in suit filed as 
pauper—Direction that court-fee and Government 

Pleader's fee be paid by defendant—Transfer of 

decree—I¥ansferee, if bound to pay court-fee to 

Secretary of State—Government Pleader's fees, how 

to be realised, A ' 

A obtained a decree against B in a suit as a 
pauper. The decree passed stated thatthe amount of 
cvurt-fee and of Governmant Pierder’s fea should be 
paid by the defendant inthe suit, A sold the decree 
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to C who got the decree transferred to another 
court. In execution of-the decree, a house of the 
judgment-debtor was brought to sale and purchased. 
by Č. The Secretary of State was apprised of the fact- 
and applied to the court for payment to him. As C' 
did not ‘pay the money claimed, the Secretary of 
State took out execution of the decree against him 
in the-original court : 


Held, that under O. KAKIH, r. 10+ 
Civil Procedure Code, the ` Secretary of State 
had a first charge on the subject-matter of 


the suit and that the decree passed in favour of A- 
being a money decree, any money realised by A or 
his successor in title would be the subject-matter. 
of the suit and C was bound to pay theamount due 
to the Secretary of State, : 
Held, also, that ag the charge’ created by 
O. XXXIII, r. 10, being a charge for the court-fee! 
only, the Government Pleader's fee was not a charge 
on the subject-matter of the suit and could be 
realised only from B, the judgment-debtor. SEORETARY 
of STATE yor INDIA v. Surva Darr All, 751 
amma OO, XXXIH,  11—Court-fee paid on suit— 
Continuation of suit as pauper—Whether can be 
permitted—Order to pay deficit court-fee before a 
certain date—Application to sue as pauper filed 
on that date—Whether can be entertained. : 
Under the new Oode of Civil Procedure as under 
the old Code, a plaintiff may be allowed to continue 
the suit as a pauper though when he instituted the 
suithe had paid court-fee on it. By the substitution 
of the word ‘instituted’ for ‘brought’, the legislaturé 
has not introduced any change in the law, 


Per Jackson J.—The word ` ‘instituted’ in 


O. XXXIII, r. 11, Civil Procedure Code, does not . 


emphasise thatthe pauper must take action only at 
the beginning of the proceedings but rather the 
pauper must be the instifutor or the founder of the 
suit. : 

Where the plaintiff was asked: to” pay déficient 
court-fee for his plaint before a -certain- date and on. 
the last day without paying court-fee as ordered he 
applied to the court for permission to sue as 
pauper ; -| 

Held, thatas the application was made at a time 
when the suit had not been rejected nor could it 
have been rejected, the court had to consider it. 
Bava SANIB MIYAN v, ABDUL GHANI SAHIB Mad. 710 

0O. XXXIV— Preliminary decree and final 
decree—Power of court to . correct accidental 
mistakes —Judgment decreeing suit with costs—~ 

Order to pay “aforesaid sum'—Interpretation—~ 

Benefit of doubt to be given to judgment-debtor, 

In preparing the final decree in a mortgage suit 
the court cannot go behind the preliminary decree 
although it is open to thecourt to interpret the 
preliminary decree and to correct any accidental 
mistakes which may have creptinto it: If the decree 
is not in accordance with the judgment the court has 
authority to amend it so as to bring it in accordance 
with the judgment on which itis based. 

The operative part of a judgment ran as follows :—~ 
I therefore decree the suit with costs, and order that 


- if the defendants pay into court the aforesaid sum 


with the agreed interest at simple rate from date of 
suit till date of payment within six months from 
to-day, the property shall stand redeemed; otherwise 
it shallbe put up to sale after the final decree.ig 
The plaintiffs shall apply for a final decree 


Held, thatthe words “aforesaid sum” as used in 
the judgment referred to the amount of the claim 
which had been ordered to be decreed in the plaints 
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iff's favour, that the words “date of payment” were 
intended to refer to the date fixed for payment six 
months after the decree, according to the provisions 
of O XXXIV of the Code -of Civil Procedure and 
that as régards the words “decree the suit with 
costs,” they must inthe circumstances be deemed to 
be qualified by the words which follow. 

In case of doubt the benefit of it should be given to 
the judgment-debtor. MATHURA PRASAD V. AsGHART 
KHANAM ` Oudh 788 


———-O, XXXIV, r.1—Suit on morigage—Creditor 
attaching property—-Whether a necessary party to 
suit—Omission to make him party—Right to redeem 
—Transfer of Property Act (1V of 1882), 8. 91. 

An attaching creditor has a right of redemption 
and is, therefore, a necessary party toa suit relating 
to a mortgage of tha: property under O. XXXIV, 
r. 1, Oivil Procedure Code. If a mortgagee omits to 
make the attaching creditor a party to his mortgage 
euit not only the attaching creditor but the auction- 
purchaser, who derives his title through the attaching 
creditor, retains the right to redeem the mortgage. 
OHAGANLAL HIRALAL V, JSMAILIT MAHAMMAD ALI BOHARI 

A Nag. 525 

——~—— 0. XXXIV, r. 4 (2). See Orvin PROOEDURE 
Conz, 1905, 8. 348 559 

————-O, XXXIV, rr. 4, 5— Preliminary decree— 
Final decree tn pursuance of preliminary decree 
—Preliminary decree confirmed in appeal—F'resh 
application for final deeree-—-Maintainability— 
Limitation~ Appeal, effect of—Rule of dependent 
judgments, 

Where a final . decree is obtained in 
pursuance of a preliminary decree and that 
preliminary decree is taken up in appeal and the 
Appellate Court on a judicial determination confirms 
the preliminary decree and dismisses the appeal, the 
decree-holder has the right, which he may exercises 
within three; years from the date of the decree in 
final appeal, to obtain a final decree in conformity 
with that appellate decision. 

When the decree of the Appellate Oourt is passed, 
it is that degree and only that which can be made 
final in the: cause between the parties and for the 
purposes of this rule the decision of the Appellate 
Court confirming the lower Court’s judgment and 
dismissing the appeal with costs is as much a judg- 
ment on the merits as one reversing er varying a 
judgment. Ramaswami AyyaR v. PAKIRI PATHAR 

‘ Mad. 1179 


~O. XXXIV, r. 6—Mortgage of several items 

—One of- them transferred by mortgagor as free 

from incumbrance—-Mortgage decree. without im- 

pleading transferee—Mortgagee’s right to apply 

for personal decree before selling transferred item. 

There is no inflexible rule of law that a mort- 
gagee should first bring to sale all the mortgaged 
items, - 

Where four items were, mortgaged and the 
mortgagor subsequently transferred one. of those 
items representing that it was fres from incum- 
brance and the mortgagee obtained a decree for sale 
without impleading the purchaser as a party: 

Held, that in the circumstances of the .case the 
mortgagee was entitled to apply for a personal 
decree without bringing the fourth item also to 
sale, GovinpasaMy Kounpan v. Kanpasamy Kounpan 

5 Mad. 839 (b) 
~-——0O. XXXIV, r. 6—Mortgaged property ceasing 
“to be available for benefit of third parties not 

through fault of mortgagee—Personal decree, if 
can be passed; : 
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When the mortgaged property ceases to’ be avail- 
able for the benefit of a mortgagee owing to the 
claim of third parties and not through any fault 
of the mortgagee himself, a personal decree can be 
passed under O. XXXIV, r. 6, Civil Procedure 
Qode. Tarra Ram v Manns Ram Lah. 1018 
————- 0. XXXIV, r. 6—Mortgage suit—Decree based 

on amicable settlement—Sale proceeds proving 

insuficient—-Relief under O. XXXIV, r. 6—Whether 
can be granted. 

The mere fact that decree in a mortgage suit was 
based on an amicable settlement and the sale was 
held thereunder, does not take the case out of the 
purview of O. XXXIV, r. 6, Qivil Procedure 

ods, 

Though a composite decree for sale and also in 
terms of O. XXXIV, r. 6 of the Code of Oivil Pro- 
cedure may be passed at one and the same time, 
yet neither a plaintiff is bound to ask for the second 
relief in the plaint of the suit nor is the Court 
bound, even where such a relief is prayed for, to 
adjudicate upon it. MOHAMMAD ABDUL AHAD », 
Argun NATH Oudh 849 
a OO, XXXIV, Pr. 12, 198, Sen Morraace 380 
———- 0. XXXVIII, r. 2—Arrest before judgment— 

Surety for production of judgment-debtor— Judgment- 

debtor obtaining exemption from arrest, whether 

amounts to breach of bond. 

When a surety under O. XXXVIII, 32, Oivil 
Procedure Code, has givena bond to produce the 
defendant when called upon to produce him, the 
fact thatthe defendant had previously applied for 
being adjudicated aninsolvent and had obtained 
exemption from arrest does notamount toa breach 
of the bond. Peria APPUSWAMI Naru v. N, KRISHNA- 
SWAMI NAIDU Mad, 333 
-———0O. XXXVIII, rr. 5, 6. Seu Orvin PROCEDURE 

Cops, 1908, s. 60 924 
~~~ 0. XXXVIII, r. 11 — Decree in suit—Attachment, 

if continues, 

An appeal from an order of attachment before 
judgment does not become infructuous on the passing 
ofa decree in the suit inasmuch as under 
O. XXXVITI, r 11, Civil Procedure Code, the attach- 


ment continuesto existeven after the passing 
ofthe decree. Haripas HALDAR v Onaru CHANDRA 
SIRcAR >- Cal. 924 
———~ 0. XXXIX, r. 1-—Prima facie case shown by 


plaintiff—Temporary injunction—Whether can be 

granted. 

Where the plaintiff, pending the disposal of his 
guit for a declaration that an alleged contract of 
suretyship executed by him was of no effect, sought 
relief by way of a temporary injunction restraining the 
Collector from proceeding to the sale of certain 
property which he has attached in pursuance of the 
powers vested in him by the provisions of Abkari Act 
read along with the provisions of the Land Revenue 
Code and it appeared that the plaintiff had made 
out a prima facie case: x 

Held, that a temporary injunction should be 
granted subject to his furnishing security for the 
amount claimed by the Collector. TeJumat MULOHAND 
v, SEORETARY OF STATE Sind 478 
0. XL, r. 1—Suit for recovery of possession— 


No prayer for recovery of mesne profits— 
Appointment of Receiver, legality of. 
Where the suit was one for recovery of posses- 


sion only and there was no prayer for mesneprofits, 
past or future, and the trial Court appointed a 
Receiver : : 
Held, that as there was no prayer for recovery of 
mesne profits the order appointing a Receiver was 
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unjustified PEVANDBAI v. NARAINDAS IDANMAL 
Sind 606 
0, XLI, r.1 


Sge Orve PROOEDURE CODE, 1908, s. 2 (9) 014) ` 865 
Sen CIvIL Procepure Cope, 1908, O. XXI, Rr. 6 13 
O. XLI, r. 6' (2). Ser O1vin PROCEDURE Cope, , 








1908, s. 47 178 
———-—0. XLI, r.11. See Bencar TexNaxor Act, 1885, 
s, 174 (5) 194 
—~-——0O. XLI, r. 19—Dismissal ` of appeal for 


sufficient cause for setting aside dismissal, 

It isthe duty of Oounsel to ascertain what cases 
he has on a particular day and his failure to carry 
out the duty is due to negligence and is not sufficient 
excuse for seeking to get the dismissal for default set 
aside. QADAR Bakusa v. HAKAM ` bah 698 (b). 
——~-—— O. XLI, rr, 20, 33—Suit for alternative 

T reliefs against A and 'B—Deer ee against A—Appeal: 

by A—Power of court to vmpiead B in appeal— 

Scope of O. XLI, rr. 20 and 38. 7 

“A claimed a decree for sale of ‘certain properties” 
on the basis of a mortgage and in the alternative, _ 
if this relief was denied to her, for a decree against 
B inthe alternative,” The suit was decreed against 
the properties and dismissed against B. The 
owner of the properties appealed impleading A 
alone. . 

Held, that this was pre-eminently a fit case for. 
exerciging the powers under O. XLI, r. `33, Oivil 
Procedure Code, and-B could be added asa respondent 
under O. XLI, r. 22, Civil Procedure Code, and even 
under O. 1,7, 10 read with 6. 107, Civil Procedure 
Code. KANNUSAMI CHETTI v. RABIATH AMMAL 

. Mad. 83 
-——— 0O, XLI, r. 21--“Notice of appeal”—Meaning © 


Tan the expression: “notice of the 
appeal” as used in Art.” 169 of the Limitation 
Act, merely refers to the first notice as’ regards the 
appeal having been filed or to the subsequent notices 
(if any) as to the dates fixed for hearing, GAULAM | 
Hossain v, MAKHAN LAL . Lah, 288 
———~—O, XLI, r. 23. Seg Lann’ ACGUISITION ACT, 

1894, ss. 18, 23 953 
O. XLI, r.°23-—Order of remand under—_ 

Effect of—Dismissal of suit on ground of res 

_judicata—~- Remand for decision on  merits-—Revision 

against order of remand— Competency of. 

An order of remand under ‘O. XLI, xr. 23, 
Civil Procedure Code, simply sets aside the 
order of the original court only on that issue, 
or in other words, decides that issue different- 
ly and directs the original court to decide . the 
rest of the case, Where a sujt for partition of 
a vacant site is dismissed ‘on the ground of the 


er ne 


matter being res judicata on account of a prior 
decision by which the site was left joint for the 
use of all co-sharers andon appeal the suit is’ 


_ remanded for decision on merits under O. XLI, 
r. 23, Oivil Procedure Code, the ordernot being one 
by which a case is decided, cannot be subject ofa 


revision. BAHADUR SHAH v. ‘Hussarw ALI SHAH 
Pesh, 703. 
O. XLI, rr. 23, 25, O. XLII, r. 1 (wi, as 





` amended py. Oudh Chief Gourt—Order of 


remang for determination , of certain issues— 
Appealability of. 

An order remanding a case under _ O, XLI, r. 25, 
gah. I, Givil Procedure Code, to ths court of first 


instance for determination of certain issues is not 
appaalable Tha alteration mide by the Oadh Ohief _ 
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Court and the High Court at Allahabad in the 
language of cl.(w) ofr l of ©. XLII, Civil Proce- 
~ dure Code, was intended to and does cover by its 
language such orders of remand also as are not 
specifically made under.r, 23, but may fall to be made 
by a court in the exercise of its inherent jurisdiction 
ex debito justiti@ or under the provisions -of s. 151 of 
the Code of Civil Procedure. The‘alteration in 
question does not cover a remand under O, XLI, 
r 25. Ganga Din vi Jana Banapor Oudh 452 (a) 
———— O, XLI, r. 27—Admission of additional 

evidence in appeal- Restricted ‘nature of the- 

‘ powers of court. 

The language of O XLI, r. 27, Civil Procedure 
Code, is very. strict and it is only where ‘the 
Appellate Court “requires” it (finds it needful), 
that additional evidence can be admitted. If 
the Appellate Oourt does not require the pro-. 
duction of additional evidence in order to 
enablé it to pronounce judgment or for any other 
substantial reasons, it cannot admif it” MUHAMMAD 
SAID KHan v MANGAL Prasan. DUBE - All 339. 
O XLI, r 27—Production of additional evi-- 

dence. in . Appellate - Court—Whether should. be' 

admiited : . 

‘The appellant -on the ground that he was unable 
to -pay his debts and that his liabilities exceeded 
his assets applied. for - being . adjudicated an- 
insolvent. The application was dismissed hy the 
District Judge on April 4, 1932,0n the ground that 
the appellant had failed to prove that he was unable 
to pay his debts and that the. squares which were 
part of his assets were worth much more ‘then what 
the appellant had represented them to be and that 
he had made noattempt to sell them or to obtain the! 
permission of the Deputy Commissioner. He appeal- 
ed tothe High Court and along with-the memoran- - 
dum of appeal fileda copy-of an order of the Deputy : 
Commissioner dated June 2, 1931, rejecting - his-ap-’ 
plication for permission to "sell the squares: for a” 
certain price. - The respondents objected to the copy : 
of the Deputy Commissioner's order’ being. admitted 
in evidence at this stage.; i 

Held, that this was afit case in which the High- 
Court should exercise its powers under O. XLI, r. 27 
and admit the copy of the order of thè Deputy Com- 
missioner. Ginant SHAH v. Sant RAM : Lah, 190: 
O. XLI, r. 28. Seg Orvru KANEA SA, 














1908, s 100 4 (a) 
O KLIII,. aes _ ia 
~ Sue OVIL- ee Cope, 1908, s. “60° 924 
_ Ste Orvin FeborDURe Cope, 1908, s. 10104) - 633. 
O XLI, r. 110). See OIvIL PRooEDURE Copz, 
1908, s. 115 - 1077 





O. XLIII r, T (K) See Orvit pene Pea 
1908, O. XXII, g 9 (a) 
a 0). XLII, a: cl, (u} as amended by 
Allahabad High Gourt—Efect of the amendment 
—Order remitting only certain issues to the lower’ 
Court—Applicability. . 
“Under O. XLII, r. 1, el. 
Code, as amended by. 
Court, only ‘those orders are appealable where 
the entire case has been” transferred - “from 
the first Appellate Oourt fo the trial Court and 
not where only certain issues have been remitted. 
The amendment does not make every order appeal-, 


(u), Civil Procedure 
the Allahabad, High. 


-able by which proceedings even fora short; time 
have been: sent back to the trial Court, ‘Duxta v. 
Ram NARAIN - All. 437 


O, XLIII, r. 1 (u) as” dmendéd -by Oudh 
` Chlef Court. Ssu Ovit Prooknure Cope, 1908, 
“O; XLI, rr. 23,25 w 452 (a) 
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O. XLIV,r.1—Application to be allowed to 
appeal as pauper—Notice issued on application— 
Summary dismissal of application without hearing 
parties—Legality of. i 
Where a petson applied under O XLIV, r.1, Civil 

Procedure Code, to be allowed to appeal es a pauper 

and the Judge after issuing notice upon the application 

tothe opposite party and to the Government Pleader 
dismissed it summarily without hearing the opposite 
party or the pauper himself : : 

Held, that having once come to the conclusion 
that there was a prima facie case to be heard, in 
that notice was ordered to be issued, the court was 
functus oficio as regards summary dismissal and 
the Judge was bound to hear the parties before he 
did anything. MASURIA Din v. Moti Lan All.280 
O. XLV, r. 18, Sez Crvm PROCEDURE Cope, 
1968, ss, 109 ar(c), 110 j . 313 
———-0. XLVII, r. 1— Remedy of party discovering 

new and important matter, : 

The language of O. XLVII, r.l indicates that the 
court which can review its judgment is the court 
which has pronounced it and not the Appellate Court 
before which the appeal is pending. The only 
remedy open to a party who has discovered new 
and important maiter, which could not with due 
diligence have been found- before, is to move the court 
for a review of judgment. MUHAMMAD SAID Kuan v. 
Maneat Prasan DUBE All. 339 


Sch. ||, para. 1—Commissioner appointed 
to examine  witnesses—Application by parties 
stating they had,agreed to refer case to arbitration 
presented to Commissioner—Whether | constitutes 
valid presentation—Oudh Civil Rules, Chap II, 
r. 18, 

- A Commissioner appointed for examining a party’s 
witnesses is in the positión of an officer of the Court 
and has authority to act as such in all matters con- 
nected with or arising out of the examination: of 
witnesses which he isrequired tocarry out. When 
the parties present to him an application under 

Sch. lLpara |, Civil Procedure Code, addressed to the 

court which is seized of the case, the presentation 

is sufficient and constitutes sufficient compliance with 
the provisions of Sch. II, para. 1. Nor does the present- 

‘ation offend against the-provisions of r.18 of Chap. 11 











ofthe Oudh Civil Rules. Mongar SINGH v. AMAR 
SINGH Oudh 855 
——— para, 1. Sze Orin PROCEDURE 

Cops, 1908, 8. 1 5 $ 746 





- para 1—All parties not agreeing to 
refer matter to arbitration—Award, if valid— 
Application for reference, if should be in writing. 
Where all the parties interested in the matter in 

dispute have not agreed that the matter should be 

referred to arbitration, the award that is given by 
the arbitrators is invalid - 
Quere.—-Whether an application for referring a 





matter to arbitration should bein writing? Imtiaz 
Kuan v. Dos? Monammap Kuan Oudh 189 
— — para. 1—Suit on pro note by assignee 


against assignorand executant — Denial of con- 
sideration by executant—Reference of suitto arbi- 
tration at the instanceof plaintiff and executant 
alone—Legality of—Award—Validity of. ; 
Where a suit by the assignee of a promissory note 
‘against the execytent and assignor in which the 
executant pleaded absence of consideration was 
referred to arbitration at the instance of the ex- 
“ecutant and the. plaintiff but without discharging 
the assignor from the array: of parties: ~- > = 
Held, that the assignor was not a pro forma defend. 
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ant and was interested in meeting the defence df 
the executant as the plaintiff himself and hence the 
reference was in contravention of Sch. II, para. i, 
Civil Procedure Code and hence the award was invalid. 
Quære —Whether it is open to some parties in a 
pending litigation to refer any controversy between 
them to arbitration, leaving the difference between 
one of them and some other party to be settled by 
court. ABUDAR BRG v. NATHUMAL All. 869 
————— Sch. I [para. 4—Three persons appointed 
„as arbitrators and one of them as ‘sarpanch'—Decree 
in accordance with majority verdict— Legality of..- 
The parties toa suit agreed that three persons 
should be appointed arbitrators and one of them 
should be appointed the ‘sarpanch’ and they should 
decide the case No provision was made for any 
difference ofopinion. The arbitrators could not 
agree and there wasa majority of 2t0 1. The court 
accepting the majority verdict made a decree : 
Held, that the agreement clearly meant that only 
in the case of a unanimous decision there would be 
a valid award and not otherwise, and that the pre- 
caution that a court ought to take, according to 
para. 4 of Sch. 1I, Civil Procedure Code, was not 
taken by the court below and hence the decree was 





bad. Lacami Laur. KHAIRATI Mrvan All. 623 (a) 
Tanaman —~ paras. 5, 17, 19—Agreement } to 
refer to named arbitrators -Order of reference 


to two of three of the named arbitrators—Legality 

of—Fresh arbitrator if can be appointed—Refusal 

of one arbitrator to act—Agreement,if becomes 
= void. | | 

When an agreement is to refer the matter to. 
certain named arbitrators, the Court is bound to 
make an order of reference to such’ arbitrators and 
the Court cannot make an order of reference to two 
out of three arbitrators -named in a deed of 
agreement, as such an order of reference will not be 
in ‘accordance with the terms of the agreement 
within the meaning ofcl. (4) of para 17 of, Sch. IL 
of the Civil Procedure Code. The Court has no 
power toappoint afresh arbitrator in the place of a 
person named -who has refused to act unless an 
order of reference had already been made. ' 

Apart from any enactment, an agreement to refer 
a matter to certain specified arbitrators becomes void 
and of no effect if one or more of’ the arbitrators 
die or refuse to act, and thus make the agree- 
ment incapable of performance and in such a 
case the Court has’ no jurisdiction under cl. (4) ‘of 
para, 170f Sch. IL of the Codeof Civil Procedure 
to make areference to the arbitrators who are 
willing to act. Under para 5 of Sch, IL of the Code 
the Court has the power to appoint arbitrators in 
place -of the arbitrator who dies or who refuses to 
act, but para. 19 of Sch. II of the Oode can 
only come into operation when an order of reference 


had ‘already been made under para. 17 ‘ofthe said 
schedule, ABDUL HAMID v. ABDUL Aziz , 
JAH Oudh 1073 


en ee PATA. 10-Oral award—Whether 
can extinguish decretal debt~Validity of oral 
award, ae i 
The question whether an oral award can extin- 
guisha decretal debt depends on the terms of the 


-reference and the terms of the award, 


Held, on the facts ‘of the case, that the award did 
not extinguish the debt. °. 
Quere.— Whether there can be sucha thing as an 
oral award, PATEH MUWAMMAD v. AMAR NATH d 
` i Lah. 858 
14—Award—Objection not 
in terms of award—Revision ow 


Lien inne PATA, 
filed—Decree 


4 
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ground of incompleteness. of award—Whether can 
be entertained by High Court, 


Where no objection is taken to an award before a, 


decree in accordance with it is passed, the court ia 
not bound to scrutinise the terms of the award and 
satisfy itself thatit disposed of all the matters 
referred to arbitration. It isnot then open to any 
of the parties to go up in revision to the High Court 
and impeach theaward on the ground 
not dispose of all matters referred to arbitration. 
V. I A. ANNAMALAI CHETTIAR v. V, E A. RM. ANNA- 
MALAI OHETTIAR Mad. 476 


amma SON JI, paras.17,19 Sse Orv PROCEDURE 
Cope, 1902, Sch. LI, para. 5 1073 


amana paras. 20, 21—Application for 
filing award—Procedure to be followed—-Two 
separate orders on filing award and the other pas- 
sing decree, if to be made. 

When an application for the filing of the award 
under para 20 of the Second Schedule of the Civil 
Procedure Code is made, it isthe duty of the court 
to direct notice to be given to the parties to the 
arbitration other than the applicant requiring 
them to show cause within a time specifi- 
ed why the award should not be filed. Under 
para, 21 of the samg schedule if the court is satisfi- 
ed that.the matter has been referred to arbitration 
and that an award has been made thereon and that 
no grounds such as are mentioned or referred to in 
paras. 14 or 15 exist, the court shall order the 
award to be filed and shall proceed to pronounce 
judgment according to the award. 

Two: separate orders must be passed in such cases 
and the party should be -allowed to elect as to which 
order he proposes to appeal against, inasmuch as when 
the court orders an award to be filed it is appeal- 
able under s, 104 (1) (7). 

But whena decreeis passed upon the basis of an 
award and that decree is challenged in apreal, the 
only ground that can be taken is that the decree is 
in excess or not in accordance with the award. 
ABDUL Karim v KALLAN All. 198 


——~ paras. 20,21—Suit to file award, 
whether bars subsequent suit for possession, 

A suit for merely filing an award brought under 
paras. 20 and 21 of Sch Ilof the Civil i rocedure 
Code; does not operate as'a bar to the institution of 
a subsequent suit for possession. V., VEERANAGU 
Pruuat v. M. MANIKKAVASAGAM Pirar’ 

Mad. 684 (b) 


aa a - Sch Ih, para, ae by 
ollector-—Morigage by judgment-debtor to pay o 
decree-holder— Validity, RAINA 

The execution of a decree was transferred to the 
Uollector and the Collector fixed December 12, 
for sale of the properties of the judgment-debtor, 
On that day the judgment-debtor executed a mort- 
gage of his properties toa third person to pay off the 
decree-holder and the decree-holder was paid on 
the same day. The payment was certified to the 
Collector only on December 14: 

Held,in a suit to enforce the mortgage, that the 
mortgage was not void under para. 11, Sch. HI 
Civil Procedure Code inasmuch as owing tothe pay- 
ment ogtof court on December 12, the decree was 
satisfied andthe Collector could not exercise any of 
the powers conferred upon him by the Code and 
therefore the incompetency of the judgment-debtor 
to mortgage his property ceased. Narsinepas v. 

"Biru Lopar Nag. 72§ 
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Compantes Act (VI! of 1913), ss, 3, 186, 215—, 

Registered office of company situated within 
_ jurisdiction of District Judge—Power of District 

Judge to pass orders in liquidation proceedings 

—Certain contributories living outside British 

India—Whether amenable to jurisdiction of Dis- 

trict Judge within whose jurisdiction registered 

office is situated. 

Where the registered office of acompany is 
situated within the jurisdiction of the District 
Judge, by virtue of s 3, Companies Act, he is tha, 
Judge who has jurisdiction to pass orders in 
liquidation proceedings He has jurisdiction 
to pass orders for payment of any amount 
that may be due from the contributories to the 
company on account of the arrears in the calls 
under s. 186 of the Companies Act,andif there is 
any dispute between the partzes he can adjudicate on 
it unders 215 The fact that certain contributories 
reside outside British India is immaterial,as by their 
agreeing to become members of a company with its 
registered office in British India and ` within the 
jurisdiction of the District Judge, they are 
amenable to his jurisdiction, GangsH COMPANY 
Lrp,, Moxtsarv. Firm JIWAN RAM-GANGA Sanat 

Lah. 739 


8.4.0 —Eniry of name in register of members 
—-Presumption—Onus to prove that person whose 
name is entered isnot a member. 

Where the name of a person is entered in the 
register of members of a company,under s. 40, Com- 
panies Act, the onus is on him to prove that he is not 
a member, BAKSHISH SINGH v. Kuarsa Bark l'ID., 
GougRANWALA Lah. 575 (a) 


— 88,131,134 ;4)— Failure to balance ac- 
counts, prepare balance sheets and make list of 
members— Conviction under s. I1§1—Propriety of 
accounts called by courts— Whether sufficient excuse 
—Life Insurance Company —Life Insurance Com- 
ganies Act (VI of 1912). 

The provisions of ss,3?, 131 and 134, Companies 
Act, are mandatory as regards the company and 
‘acompany which makes defaultin compliance with 
‘them renders itself liable tothe penalties imposed 
by those sections. Failure to get the company’s 
accounts balanced and the balance sheet prepared and 
the list of members made, entails a conviction under 
a. 131 rather than under s. 13t (4) and the fact that 
the-accounts had been called by various Criminal 
Courts is no defence, 

Where a company has been registered under the 
Companies Act, it is subject to all the provisions 
of the Actand where it carries on life insurance 
business, it is in addition subject to the provisions 





of the Life Insurance Companies Act of 1912, 
AJI? KUMAR CHATTERJI V. EMPEROR Cal. 848 
— 89,186,215. Sze Comranizs Act, 1913, 





8 3 739 


m 3 230 — Compulsory winding-up preceded 
by voluntary winding-up—Date of commencement 
of winding-up—Whether date of commencement 
of voluntary winding-up. 

The date of the commencement of the winding- 
up in the case ofa compulsory winding-up which 
had been preceded by a voluntary winding-up isthe 
date of the commencement of the voluntary winding- 
up The winding-up commences from the date of the 
resolution for the voluntary winding up of the com- 
pany. Section 230, Companies Act, makes the winding- 
up one continuous process. The winding-up may 
be commenced as voluntary and continued ascom- 
pulsory.. In the matter of Tus INDIAN Statzs BANK 
All. 332 
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Company—Conviction of company—Appeal by 

Managing Director--Competency of, 

When a Company is convicted and not its 
Managing Director, the appeal against the conviction 
should be by the Company acting through a properly 
authorized agent and it cannot be deemed to be 


properly instituted when the appeal is filed by the’ 


CHATTERJEE. 
Cal, 848 


Managing Director Asm KUMAR 


EMPEROR 





Winding-up—Interest 
“mu Whether to be paid 
share-holders—Rate of interest. 

Where a company has been wound-up, the 
creditors of the company should be allowed interest 
from the date of the winding-up up to the date 
of payment, onthe outstanding debts before the 
preferential share-holders can getanything. Where 
there has been a contract, interest of 6 per cent, 
may be allowed when the contractual interest is 
equal to or greater than this rate, In the absence 
of a contract for interest, arate of 4 percent. is 
proper. Tue Desra Don Mussoorie EBLEOTRIO 
Tramway Co. Lro. v Don HARDWARE STORES 

All, 682 

Complaint. Sze CRIMINAL TRIAL 439 

Compromise decree—Executton declared barred 

except on one matter—Execution taken out not on 

that matter—Failure to appear on notice— Whether 
renders every part of decree executable. 

When by the terms of the compromise decree 
between the parties it has been specifically decided 
that the enforcement of the decree by means of 
execution is absolutely barred except on one matter, 
the mere failure to appear on notice of execution 
being taken out when execution is being sought not 
on that matter, will not render every part of the decree 
executable in spite of, the fact that the parties have 
agreed by thecompromise that it isnot executable. 
AzZHAGAPPA CHETTI v, S, A. RAMANATHAN CHETTIAR 
ee z Mad, 1242 
Confession—Suspicion that accused may make 
< untrue confession—Fact that confession is made 
‘more than once—Whether ground for believing 

it. : Sez ORIMINAL PROCEDURE Cope, 189%, 8. 164 a 


Must be readas a whole. : 
“A confession must be taken as a whole and 
nothing can be read into it which is not con- 
tained there, SanTHANAKRISHNA CHETTY, Jn-re 
Mad. 46 
Retracted confession When can be acted 
upon by Court. 

Although a retracted confession may be admitted 
in evidence against the person making it, the court 
should not act upon ib unless the court is satisfied 
of its truth, ITWARI v EMPEROR Oudh 113 
Contempt of Courts Act (XII 0f 1926),s. 2 (3) 

—Proviso to s 2—Meaning of —Obstriction to public 

servant in carrying out order of Court—O fences 

committed—High Court's power to take notice of 
offence of contempt. 

Under the Contempt of Courts Act, superior 
Courts are enabled to punish contempts of the inferioz 
Courts notwithstanding that such contempt as is 
complained of is not an offence against any of the 
sections of the Penal Code and the object is that as 
to contempts considered as contempts of the Court 
which are punishable by the Penal Oode they shall 
not be taken cognisance of by the High Court. 

The offence of striking or resisting a public ser- 
vant is an offence whether that public servant is 
the public servant of a Oourt or whatever his capa- 
“city be, provided hebe a public servant. If that 
public servant is carrying ouf an order of a Court 
the offender gommitse another offence, namely, the 


a 
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Contempt of Courts Act—concld. 


offence of contempt of the Court whose order thé 
public servant is carrying out , 

The proviso to 8. 2, Contempt of Courts Act 
excepts those cases of contempt which are punish- 
able under the Penal Oode as contempt and not if 
they are punishable independent of that contempt. 

Where the naib nazir who is directed by a Subordi- 
nate Judge to deliver possession of a house to a 
decree-holder goes tothe spot bu; is obstructed by 
a person in possession : | 

Held; that the person was guilty of two offences 
one being obstruction to the naib nazir and the 
other contempt tothe Subordinate Judge, and that 
the High Court would take notice of the second 
offence under the Contempt of Courts Act. JNANEN- 
DRA Prasad Bose v. Goran Prasan SEN 

Pat, 1251 
s. 3--Advocate threatening Judge that suit 
for damages will be filed if execution be not stayed 

— Whether constitutes contempt —Intention—Test in 

such cases, : h 

Where an Advocate wrote to aJudge threatening 
him that if he did not stay all future actions in res- 
pect of an execution application, a suit for damages 
would be brought against him : ' oS 

Held, that the intention was obviously to in- 
fluence the mind of the Judge by the threat held 
out to him and to prevent him from passing orders 
in the execution cass which might, in his free and 
independent judgment, appear tò be most just and 
proper, and that the Advocate was liable to be con- 
vieted under s. 3>Contempt of Courts Act. 

The main question in such cases is whether or 
not there has been an interference or a tendency. 
to interfere with the administration of justice 

|The High Court, ia view of the unconditional 
apology made by the Advocate, directed that jihe ' 
punishment be remittéd under the proviso to s: 3] 
Tn the matter of Mr. A. P. VERMA All, 330 
Contract—Consideration—Dispute as to amoun due 

from defendants—Settlement of dispute without 
necessity of going toe a Court—Whether forms valid 
consideration. i : 

Where thereisa dispute between the parties as 
to the amount really due from the defendants, the 
settlement of the dispute without the neceasity of 
going to a Court may form a valid consideration in. 
law. Mopar MAL-KANSHI Ram v. KISHORI Lan . 

Lah. 1175 
Contract for sale of  goods—Price 
not mentioned—Whether becomes concluded con- 

tract, ii 

{nthe absence of evidence of price of the 
article there cannot bea. concluded contract as 
the most essential condition in a contract for 
sale of goods in the price. Messrs, TEREVELLION 
AND LARK v, A. MINOK See , , All, 982 
; Doctrine of frustration—Principles of. | 

The principle underlying the doctrine of frustration 
of contract is that the occurrence which rendered 
the contract incapable of performance was of a kind 
not within the contemplation of the parties when 
the contract was signed, and for which they would 
have made provision if its possibility could have 
been foreseen. PaNaKKATAN ANKARAN V. DISTRIOT 
Eoarp oy MALABAR ; _ Mad, 964 

Quasi contract — Transaction between 
parties ın nature of a quasi contract— Interest, 
if can be allowed ate 

Where a transaction between the parties is of the 
nature of a contract or of a quasi contract, as un- 
doubtedly it is in the case of a buyer and a seller, the 
courts will be justified in allowing interest even where 





$ 


~ 
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Contract—concld: 


there is no definite contract to pay interest JAGAN- 
NATS v Raw GOPAL ul 342 
Tender for supply of oil—Tender for 
-200 gallons oil petroleum—Acceptance of tender 
by Supply and Transport Corps—Contract, if 
- obtained for supply of all the petrol required for 
- the Corps--Clear statement in tenders —- Neces- 
sity. of —~* Oil petroleum’, if means petrol also — 
Intention of plaintiff. -~ 
The plaintiff, acontractor, putin a tender -for the 
year 1917-18 before the Supply and Transport Corps 
by which he agreed to supply so much ojl of sorts 
as the officers specified ‘‘may require, subject to 
the conditions set forth inthis tender and in the 
schedule annexed thereto.” One of the oils specified 
in the schedule was “oil petroleum,” at Rs 3-12 
per gallon, and the “estimated requirements " were 
entered as 200 gallons, The tender for the preced- 
ing year 1916-17 included “oil petroleum,” at Ra 4 
‘per gallon, with estimated requirements of 
10 gallons “ Oil petroleun:” had not been included 
in the accepted tender for 1915-16. The plaintiff 
alleged that by the acceptance of thistender for an 


estimated 200 gallons of * oil petroleum ” in January, ` 


1917, the plaintiff obtained a contract for the supply 
of allthe petrol required by the Supply and Trans- 
‘port Oorps for five of the most important Military 
Stations in the Punjab and sued for recovery of 
damages for breach’ of contract: 
Held, that petrol was 
leum” and that it was extremely desirable that in 
tenders of this kind it should be made clear beyond 
all doubt on the face of the documents whether the 
accepted tender is forall the supplies which may 

` be required while the tender isin force, or only for 
t such supplies as may be ordered from time to time, 
‘and thet these questions should not be left to 


become the subject, when differences arias, of pro- 
-tracted litigation. ; y 
Held, also that when the plaiatif first saw the 


words “oil petroleum.” inthe printed form of 
tender he may not have known what exactly was 
-meant, and may have had to enquire before making 
his tender, but he can hardly have avoided knowing 
that it was not petrol and that it was clear that the 
. plaintiff did not think . that‘cil petroleum’ meant 
petrol. from the fact that his rate of Rs. 3-12 per 
gallon was double the market price of petrol at the 
date of the tender; and thatin any case he could 
-not have Supposed that ‘oil petroleum’ included 
petrol and hence his suit would fail, Mapyo Kam v. 
SECRETARY oF STATE ' P.C, 661 
Contract Act(IX ‘of 1872), s 2—Consideration, 
if should be some benefit received by obligor 

—Loan of money—Defendant signing stamped 

receipt for money required by third person— 

Implied promise to pay—Suit for money ~Proof. 

of terms of promise to pay-- Admissibility of— 

Evidence Act (I of 1872), 8. 91. 

‘Consideration’ for a contract need not necessarily 
be some benefit received by the obligor, Where 
the written statement to a suit for money ient 
alleged that another person desired to borrow money 

. and that as defendant had got good ‘credit, this 
person got the defendant to sign a memorandum or 
stamped receipt: R 

.- . deld, in view of the definition of ‘consideration’ 
in s. 2” Contract Act, there would be consideration 
in the'case pleaded in the written statement. 

Where there is no written promise to pay, s 91, 
Evidence Act, does not apply and where there is no bar 
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~ fhosd 
Contract Act—contd. ° 


the terms of the promise to pay should not be held 
to be proved by evidence Those terms may either 
be proved in such a case by oral evidence or, by cir- 
tumstantial evidence. 

Where the defendant desired that money should 
be lent to his friend, and the defehdant approached 
the plaintiff who was a money-lender, and the plaint- 
iff lent the money to the defendant on his acknow- 
ledging that he received it: lamer 

Held, that the circumstances gave rige toan im plied 
promise to repay the loan, as the plaintiff would 
not have lent the money if he had not understood at 
the time that the defendant intended to repay the loan. 
GANESH Prasan SINGH v BEOHU SINGH All 443 





———~ $, 2 (d). SER Conrracr Act, 1872, ss JI, 
25 224 
s. 11. See TRANSFER oF Properiy Act, 1862, 

s. 7 479 
~—— $8.11, 25, 2 (d)—Debt incurred during 


minority—Mortgage to third person to pay off 

debt— Validity of consideration. 

Where a person executed a mortgage after 
attaining majority in consideration of the mortgagee 
paying off certain debts due to a third person which 
the mortgagor had incurred during his minority: 

Held, that the mortgage was not in any way 
rendered invalid by any provision of the Contract Act. 
Payment by the mortgagee in such a case isa 
perfectly good consideration within s 2 (d) of the 
Contract Act. BANKEY LAL v. Ram Prari All. 224 
s 23—Complaint for criminal breach of 
trust—Withdrawal of complaint and execution of 

promissory note by accused and _ strangers— 

Liability of strangers— Contract for stifling prosecu- 

tion—Illegality— Compounding- of compoundable 

offence, effect of. Poll weeny 

The plaintiff filed a complaint against A for-crimi- 
nal breach of trust under s. 406, Penal Code’ During 
the pendency of the complaint.the matter was settled, 
The prosecution was withd¥awn and on the next day 
A, B, and C executed two promissory notes tothe 
plaintiff for a certain sum ofmoney. In asuiton the 
promissory notes: as 4 | 

Held, that Band C could not be made Hable asthe 
consideration so far as B and C were concerned was 
the stifling of the prosecution and as such opposed to 
public policy: ee 

Held, further, that the fact that the criminal pro- 
ceedings terminated the day before the promissory 
notes were executed made no difference 9s the with- 
drawal uf the criminal proceedings was due to the fact 
that A, B,and C hadagreed to passthe promissory 

te. 

A distinction must be drawn in such cases between 
the party who has committed the breach of trust ard 
strangers. 

In the case ofa compoundable offence the effect of 
the compounding, apart from the acquittal of the 
accused, would be tbat a suit for damages on the 
facts constituting the original offence would not lie, 
But it is otherwise with offences which the law does 
not allow to be compounded, 

Ter Shingne, J—-As to the principles deducible 
from decided cases, the following propesitions can be 
laid down; firstly, where the consideration for an 
agreement is a promise not to presecute for an offence 
which is non-compoundable, the agreement is rot 
enforeeable at law; secondly, but this limitation on 
the freedom of contracts will only be enforced when 
itis quite clear that the consideration for the agree- 
ment was such an illegal promise as stated above. 





“| from the, existence of a promissory note which is not 


Thirdly, a man to whom a debt is due may take 
~gufliciently stamped, then there jg po yeagon why 


gecurities fof that depi from biş debtor, even though 
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the debt arises out of a noa-compoundable offence and 
he threatens to prosecute for that offence, provided he 
does not, in consideration of such securities, agree 
not to prosecute and such an agreement will not be 
inferred from the creditor using strong language 
He must not however by stifling a prosecution obtain 


a guarantee for his debt from third parties SAYAMMA 
DATTATRAYA NARSINGRAO v. PuNAMCHAND RAIGHAND 
MARWADI Bom. 1096 


$. 23—Prosecution for non-compoundable 
offence and suit for misappropriation —Reference 
to arbitration—Award made on reference— 

Validity— Public policy, 

The plaintiff instituted a suit against the defend- 
ant, who was his servant, for moneys alleged to have 
been dishonestly misappropriated by the latter. At 
the same time he made a complaint before the 
Magistrate against the defendant under s. 408, Penal 
Code. Subsequently, the defendant agreed with the 
plaintiff to refer the dispute between the parties to 
arbitration and an award was made: 

Held, that the agreement to refer to arbitration 
was illegal and opposed to public policy asit was an 
implied term of the agreement to drop the criminal 
proceeding in respect ofa non-compoundable offence, 
and the award which was the result of 
reference was also invalid, Gorau CHANDRA PODDAR 
» LAKSHMI KANTA SAHA Cal. 492 
S. 43—0ne of the execulants becoming 
` insolvent—Right to recover from his co-promisors. 

Where one of three executants of a bond who 
was also karta of the joint family of the executants 
applied for insolvency in his personal capacity, the 
mere fact of his application will not debar the 
creditor from suing the co-promisors, and under 
8, 43, Contract Act, he is entitled to sue all or any 
of the joint promisors, Consequently, it cannot be 
said that no court except the District Court has 
jurisdiction to entertain the suit, G(oKHUL BIHARI 
Panpry v Kuwu Rar Pat. 341 

$8.56, 139—Sale of right to collect tolls 

—Destruction of bridges by unprecedented floods 

and temporary obstruction to traffic—Contract, 

whether becomes {impossible of performance — 

Lessor's right to recover contract amount—Failure 

to re-sell the right to collect tolls, whether discharges 

surety. 

The right to collect tolls at certain toll gates for 
the years 1924-1925 was put up to auction by a 
Municipal Board subject to all risks and purchased 
by the defendants for a certain sum of money payable 
in kiste. The monsoon of the year 1924 was of ex- 
ceptional severity and led to serious floods which 
carried away two bridges. The traffic was temporarily 
suspended for 34 months and considerably reduced 
but the defendants continued to collect whatevér 
tolls they could get throughout the rest of the year 
andalso got some remission ex gratia out of the 








amounts due to the Municipal Board. Ina uit for | 


recovery of the balance of the Rists the defendants 
contended that the contracts had become incapable 
of performance: . 

Held, (i) that a temporary suspensidn of traffic 
owing to the breaking of bridges clearly fell among 
the risks contemplated by the parties and the fact that 
the damage caused was unprecedented did not make 
any difference ; ; 

(ii) as the contract did not in fact cease to be ex- 
ecutable and the defendants continued to discharge 
their functions upto the end of the year and even 
obtained remissions, they had no defence to the 
claim of the Board to the balance of the contract 
amounts. 
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Where the lease of the right to collect tolls contained 
a clause that if payment of kist falls into arrear the 
toll will be liable to be re-sold or conducted under 
amani : 

Held, that the alternative of re-3ala or conduc 
upon amani was one entirely within the option of 
the Board and neither the contractor nor the surety 
was entitled to plead that, asa condition of the 
discharge of the obligations, the Board should bave 
adopted that course on default of payment of kist. 
PANAKKATAN Sankaran v, Districr BOARD oF MALABAR 


Mad 964 

——-— _8.69—Applicability, Ser LIMITATION Act, 
1908, Scu. I, Arrs 99, 120 042 
———— s 72. se Crviz Procepure Copes, 1908, 
s 64 ` 482 
—~— 5, 73—Breach of contract for sale of 


immoveable property—Measure of damages—Rule 

of English Common Law, whether applies in India 

— Vendor's knowledge of defect of title, whether 

affecte right to damages 

In cases of breach of contract for the sale of 
immoveable property by reason of the vendor's 
inability to make out a good title damages must 
be assessed on the principle stated in s. 73, Con- 
tract Act. The rule of the English Common Law 
on the point is not applicable to India, 
In a suit of this nature the fact that the vendee 
was aware of the vendor's defective title cannot 
affect the validity ofa contract, which was to be 
performed noton the day on which admittedly the 
vendor had no title, but on some other day on 
which heexpected to acquire a marketable title. 
SAKHARAM TUKARAM KUNBI V. IJAIRAM JANUJI 

Nag. 1091 
——--— S. 74—Debts originally carrying interest— 

Subsequent concession that if amount is paid on 
specified dates, no interest will be charged but 
interest will be charged if concession is not availed 
of— Whether in the nature of a penalty—Voluntary 
payment under mistaken notion of law—Refund, 
if can be claimed, 

Where the debts originally due by the defendant 
to the plaintiff carried interest but the plaintiff 
showed a concession to the defendant that if he paid 
the amount on certain specified dates no interest 
would be charged, but that if he failed to avail 
himself of the concession he would be liable to pay 
interest at the stipulated ratefrom the date of the 
bond : 

Held, that suchacondition could not be said to be 
in the nature of a penalty and could not be relieved 
against under s. 74, Contract Act or on equitable 
grounds 

Where a payment isnot alleged to have been 
made under misrepresentation, fraud or coercion on 
the part of the plaintiff, nor isany mistake of fact 
alleged and all thst is contended is that the amount 
was paid under a mistaken notion of law that the 
condition as to the payment of interest on the date - 
of the bond was peual, when the payment is made 
voluntarily, the defendant isnot entitled to claim a 
refund of if Bisuampar Das v. KATHA SINGH 

Lah. 755 
s. 128 See ORIMINAL FROCEDURE Conr, 





1892, s. 513 ` 127 
— 8.128. Ses PRINCIPAL DEBTOR AND SURETY 
702 (b) 


s. 134—Discharge of debtor reserving rights 

against surety, effect of. ° 
Entering intoan agreement with a principal 
debtor granting him time will not discharge the 


surety ifthe right against the surety is reserved, 


xxxviii 
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This principle is applicable to all negotiable in- 
‘struments even though e. 39 of the Negotiable 
Instruments Act, provides for such reservation only 
in the case of Bills of xchange. Bang or HINDUSTAN 
“W. GOVINDARAJULU NAIDU Mad, 1146 


mn 8. 135—Agreement to give, time to principal 
debtor— Whether discharges surety. 
In view of the Privy Council decision of Chunnamal 


‘Ram Nath v. Moolchand Rambhagat, 
“108 Ind. i Oas. 678 it is doubtful if a 
mere gratuitous agreement by a creditor 


to give time to the principal debtor will not discharge 
the surety, and in order to have such effect, an 
agreement to give time to the principal debtor must 
amount to a contract, that is, there must be con- 
_Sideration therefor. TEJUMAL MULOHAND v. SECRETARY 
OF State Sind 478 
poe 8.139. SER Contract Act, 1872, 8, 56 
964 
8. 178—“ Possession,” meaning of-~Delivery 
of jewel for inspection and purchase on approval 

—Delivery obtained by misrepresentations—Pledge 

by bailee—Subsequent sale on eredit—-Pledgee's 
_ right as against true owner—Proviso to s. 176, scope 

- of ~Amendmeni of 1980, effect of. 

’ Possession ins 178 of the Contract Act means 
juridical possession as distinguished from bare cus- 
. tody and a gratuitous bailee who has merely taken an 
article from another for inspection and return cannot 
“be deemed to be in ‘possession’ of it within the 
` meaning of s. 178, Contract Act, so as to enable hin 

to make a valid pledge of it. 
| Where the plaintiff was deceived into believing 
‘that the defendant was a Government servant of 
respectable status and the son of a Judge and by 
. Buch deceptionhe was induced to delivera pair of 
- diamond{ear-rings tothe defendant for inspection and 
; purchase on approval and a few days later the 
plaintiff was induced to sell the jewels on credit to 
“ the defendant receiving only a -small portion of the 
price as ready cash, and in the mean while the defend- 

| ant pledged them to another: 

Held, (i) that the pledge was not valid and the 

plaintiff was not estopped from impugning its 
‘.validity, (i) inasmuch as the defendant had no 
: Juridical possession of the jewels; and (ii): inasmuch 

as the articles were obtained from the plaintiff by 
‘means of the offence of cheating, 

[The scope of the proviso to s. 178 and the effect of 
“the amendment made by the Oontract (Amend- 
“ment Act) (IV of 1930), discussed.] SokKKMAD BUGAN- 
` MULL V, LOKANATHA AOHARI 

8.180, TEST—NEGLIGENOE 354 
8. 257— Partners bound to render accounts 

—Some accounts kept by defendant—Proper person 

to give information about them. 

Partners are bound to render accounts to each 
, other according to 8,257 of the Contract Act and 
‘when some of the accounts are kept by the defend- 

ant, prima facie he would be the proper person to 
explain and give full information about them, 
< SUKA DAYAL Ve SUKHA NAND Lak. 1013 


Co-operative Societies (Act Il of 1912), 5,42 

` —Liability of Co-operative Society—How to be 

gnforced—Winding up proceedings and not 
separate suit, 

A liability incurred by a co-operative credit 
society*formed under the Oo-operative Societies Act 
can be enforéed:only by the procedure of winding 
up contained in the Act and not directly by suit of 

.&creditor,, Sgamsr v. MAHADEY . Bom. 1233 
———— $.43-—Rules framed by the Bengal Govern 


~~ 





INDIAN CASES 


934 
Co-operative Socleties Act—concld. 


ment under s. 43,7. 22 (7)—Award made by Inspector 
of Societies as arbitrator—Necessity of filing in 
court — Award, whether requires stamp." |. 
An award given bythe Inspector of Oo-operative 
Societies appointed as arbitrator by the Registrar of 
Oo operative Societies under r. 22 of the Rules 
framed by the Bengal Government under s. 43 of the 
Co operative Societies Act, has the force of a decree 
and before it can be enforced as a decree it is not 
necessary to file it in court as in the case of awards 


-by arbitrators appointed by the contract of parties. 


. year as against 


Mad. 650 - 


Such awards need not be stamped. PANAR UJALABA 
Oo-opzRATIVE BANK v. ADU BHUIA Cal. 177 
Co-sharers—Default of oneco sharer to pay rent 

-Payment by lambardar—Suit by lambardar for 

money paid by him—Deeree—Assignment of profits 

by co-sharer to astranger—Suit by stranger for 
profits against lJambardar—Swit, if maintainable 

am Revenue Court—Agra Tenancy Act (III 

of 1926), s. 229--Lambardar’s right to set off 

„his decree—Transfer of Property Act (IV of 

1882), ss 8, 188—Claim for profits, if an 

actionable claim—Lambardar, if entitled to show 

that assignment was a sham transaction. 

A was the owner of certain shares in a village 
and as such was entitled to certain profits for a 
B, the lambardar of the manal 
The profits for 1334, Fasli fell due on August}, 
1927, and on August 3, 1927, A assigned her right 
to recover the profits toC B had paid A's share of 
the land revenue and he filed a suit for recovery of 
the amount for which he obtained a decree, 
filed a suit for the recovery of the profits under the 
assignment, B pleaded inter alia that the transfer 
made infavour of C was a fictitious one, having 
been made to defeat B's claim for reimbursement 
out of the profits ostensibly sold ; 

Held, (i) that since the passing of the Agra Ten- 
ancy Act of 1501, the policy of the Legislature has 
been that a suit by an assignee of a co-sharer for 
profits should be maintained in the Revenue Court 
as ifit were a suit by the co-sharer himself. A 
person, who purchages the share of a co-sharer will 
be the co sharer’s assign, butso will be the person, 
who purchases not the shareof the co-sharer but 
only the co-sharer’s right to recover profits in any 
particular year or years The assignee need not be the 
assignee of the entire interests of a co-sharer, but may 
be an assignee of only a portion of those intereste. Con- 
sequently thesuit was properly instituted in the 
Revenue Court: ii ; 

(ii) that although it was open to B, the lambardar 
to get credit for all payments made by him in the 
year for which profits were claimed, yet B was 
not entitled toclaim by way of settlement of the 
account aright to bereimbursed out of. the profits 
for 1334 Fasli anything that he paid inthe years 


- 1332 and 1333 Fasli. Any payment that may have 


-him to ask for an adjustment on 
„payments for which he obtained the 
-revenue for 1332 or 1333 Fasli, in the 


4 


been made in the year 133% or 1313 Fasli can be 
teken into account only in adjusting the accounts of 
those years and those years alone, The mere fact 
that B held a decree against A would not enable 
account of that 
decree, unless he can show that he actually made the 
decree in the 
year 1334 Fasli. If he paid any portion of the land 
year 1334 
Fasli, he would be entitled to have that amount 
set offagainst anything that may bedueto the co- 
sharer or her assign; = 

(iii) that B could not be allowed a set off on the 
ground that C was the purchaser of an actionable 
claim and under g, 132, Transfer of Property Act 
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had purchased it 
transferor; : 

(iv) that B was entitled to establish the true 
nature of the transfer in favourof C ; and that if C 
was nota bona fide purchaser for value and had lent 
his name only to be used asacloak by A, the suit 
could be regarded only as asuit filed by 4 herself 
through her benamidar and in that case, there 
would be nothing to prevent the court from allowing 
B to claim a set off of his decree against A's claim 
although the claim is made in the name of C. LALLU 
SINGH v. CHANDRA Sen All.937 F.B. 


subject to equities ugainst bis 


~ Exclusion. Sz MESNE PROFITS 445 
~~ Landlord. Sge Reyr surt 481 
Suit by one co-sharer against lambardar 


and other co-sharers—Right of each co-sharer to 

collect his own share—Other co-sharers when not 

liable —Oudh Rent Act (XXII of 1886), s. 108, cl. 
15). 

ji A suit by aco-sharer against the lambardar and 
other co-sharers it was found that each co-sharer 

collected his own share of the profits which includ. 
ed the rent of the sir land in the cultivation of 
the respective parties. In none of the years in 
suit were full collections made of their proportion- 
ate share of the rental demand by either the de- 
fendants or the plaintiff : 

Held, thatas long as the defendants’ collections 
duting the years in suit were less than the share 
of the gross rental to which they were entitled the 
defendants could not be called to account in theab- 
sence of any evidence to show that there was no- 
thing except theless diligence displayed by the de- 
fendants in making collections that prevented them 
from collecting as large a share of the profits of 
“their own shares as the plaintiffs succeeded in col- 
lecting out of the profits of their shares. SripaL 
SINGH v. NAGESEWAB SINGH Oudh 1047 
Costs. Sree LIMITATION AOT, 1508, Bon. I, ART. w 5 

3 
Case decided on preliminary point—Fuil 
costs, whether should be awarded, 

Where a suit was decided ona preliminary point 
after ashort argument and without examining wit- 
nesses but the full ad valorem costs of Rs. 6L0 wera 
allowed: 

Held, that the full costs should not have been 
-allowed and the amount should be reduced io 10 gold 
mohurs. EH. OPPENHEIMER v, J, Manacksen Rang. 297 
Leave to amend refused—Successful appeal— 

Costs should be awarded. 

Prima facie, if leave to amend is refused anda 
successful appeal is brought, the appellant ought to 
have the costs of the appeal. Costs are always in the 
discretion of the court, and peculiarly so where the 
payment of costs is imposed as a term of amendment. 
AMULAK CHAND v, BABU LAL Bom. 786 


Court-fees —Defendant making claims as to items in 
partition account to be taken in suit—Court-fee, if 
to be paid on sums claimed, 

Where one of the defendants to a suit is not 
putting forward any counter-claim but is only 
making various claims as to items in the parti. 
tion account to be taken inthe suit, he should 
not be asked to pay court-fee on the sums so 
mentioned. BALGIS BEEYI AMMAL v, Hataisa BREVA 
AMBAL Mad. 300 
-paid on suit—Oontinuation of suit as 
pauper—Whether can be permitted See -Orom 

ProompuRE Cope, 1908, O. XXXII, r. 11 - 710 
Suits Valuation Act (VII of 1887), s. 8 
. Valuation of appeal—Value for -purposes of 
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Court-fees---coneld. as 


jurisdiction given asin plaint--Value for purposes 

of court-fee, if should be the same as that for juris- 

diction purposes. 4 : 

The general rule in appeals is that when the 
appeal is against the whole decree, and if the suit 
has been decreed in full the value of the appeal is 
the same as the value of the original plaint. 

Where the plaintiff valued her suit for purposes of 
court-fee and jurisdiction at a certain amount to 


_which the defendant did not object and in‘appealing 


against the decision, the defendant valued ‘the appeal 
for purposes of jurisdiction at thesame value as in 
the plaint, while for the purposes of court-fee he 


_ valued the subject-matter at a much lower amount -~ 


Held, thatthe defendant had to value the ‘appeal 
at the same value as for jurisdiction.: Mae Po 
Nyon v, Daw Naws Bwint -` Ranġ. 791 

Tenants in-common—Suit for partition 

Defendants asking for account of rents— Valuation 

of relief —Necessity of—Court-fee, if to be paid on 

“such relief. 

The plaintiffs and the defendants were tenants-in- 
common in certain ‘property. The plaintiffs filed & 
suit for partition of the property. The defendants 
said in their written statements that the plaintifis 
had been managing the property and recovering the 
rehts and that they should give adcount of the rents. 
But they did notvalue their relief for account 
of the rents or pay court-fée thereon : 

Held, that if the defendants wanted an account of 
rents in that suiton the ground that the plaintiffs 
as agents were liable to account, it was incumbent 
upon them to value their relief and to pay necessary 
court-fee, SHAGANLAL v. HARIRAM TILooMaL 

Sind 528 
Court Fees Act (VII of 1870), S. 7—Constancy of 
valuation of suits and appeals— Necessity of.. 

Under s. 7, Court Fees Act, valuation for suits 
and appeals is to be constant and the valua- 
tion of 8 particular relief in appeal remains 


unchanged whether that appeal be against the 
grant or refusal of the relief in the lower Oourt, 
Suva Konsiv Dassrata Nag, 1113 





8 7 lv; (f)—Suit for settlement of partner- 
ship accounts—Valuation at choice of plaintiff— 
Decree for payment of money by plaintiff—Ap- 
peal—Court-fee payable on two reliefs—Arbitrary 
valuation— Power of court to’ compel revision of 
valuation. ; 

The provisions of the Court Fees Act, are control- 

led by the provisions of O. VII, r.1 (2) and rr, 11, 


‘el. (b), Civil Procedure Code; and where the court 


flads that the relief has been valued arbitrarily or 
improperly, the court can cumpel the plaintiff to 
revise his valuation and pay proper court-fee there- 
on. : š 
In a suit for settlement of partnership accounts 
the plaintiff valued his suit at Ks. 200 and paid the 
necessary court-fee The court ordered him to pay 
a sum of Rs. 1,400 to the other side. In’ appeal 
disputing his liability to pay the amount, he valued 
his relief at Rs. 203 asin the lower Court and paid 
court fee accordingly: 

` Held, that the plaintiff was seeking two reliefs, 
one to get rid of the decree passed against him and 
secondly, to get a decree for an additional amount 
and thatso far as the amount decreed against him 
went he must pay court-fee thereon and so far as 
the additional amount which he claimed it was open 
to him to say that he isnot able to ascertain that 
amount, and might put his valuation at a nominal 
figure. ‘ 


~The. test which ‘is generally “laid down i 
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determining what is the proper court-fee 
'payable on a memorandum of appeal is: ‘What is 
‘the value of the relief granted which is sought to 
be got rid of. 

Where a definite .sum has been decreed against a 
plaintiff it is rather difficult for him to contend that 
it is open to him to value his relief at any figure 
which is less than the amount decreed against him. 
Survanpas Morumat v, HARIRAM Sind 251 


S. 7 (V) (d)— Suit for pre-emption in respect 
of separate plots— Plots not constituting any definite 
fraction of a distinctrevenue paying area and not 
separately assessed~-Court-fee for suit. 
In a suit for pre-emption in respect of 

plots of land which did not constitute any definite 
fraction ofa distinct revenue-paying area and were 
vot themselves separately assessed to revenue, the 
court-fee should be paid onthe market value of 
the land in suit, and not, as isthe case where the 
suit is for a definite fractional share, on five times 
the Government Revenue, SALAMAT AL1 ~v. NUR 
Mousamuap Kuan : Oudh 852 

s.7 (), (XI) (e)—Suit 
tenant against landlord and third party— Proper 

court-fee. 

Where a suit was instituted by a person alleging 
that he was a tenant who was dispossessed by his 
landlord, against the Jandlord and a third person 
who was in possession of the property : 

Held, that the suit was not one between landlord 


and tenant governed bys. 7 cl. (xi) (e) of the Court” 


Fees Act, but a suit for recovery. of possession 
falling under s. 7? (v) of that Act. Buacasar Duvi 





SINGH v. BHIAMLAL DWARKAPROSAD Nag. 749 
~- $. 7 (Il) (cC). Ses Benga Trnaxcy Act, 
1885, s. 182 209 


—-—— $. 7 (XI) (cc)—Swit for recovery of immor- 
able property from tenant holding over—Court-fee 
payable—Tenant holding over. 

- The provision contained in s. 7, para. (xi), sub-cl. 

(ce), Court Fees Act covers those cases where a 

person was a tenant before but his tenancy has been 

determined since. ` 
For a suit for recovery of immovable property from 

a tenant including a tenant holding over, court-fee is 

leviable according to the provisions of 8. 7, para. 2, 

sub-cl. (cc) ofthe Act. TELANGA MARANDI MAJHI v. 

Ouanpra MOHAN Since Pat. 1177 


s. 13 —Suit dismissed against some and dec- 
reed against others—Appeal making latter proforma 
respondents—-Dismissal of appeal—Second appeal to 
High Court with same pro forma respondents—Re- 
mand by High Court—Refund of court-fee— Plaint- 
aff, if entitled to refund of court-fee from lower 

Appellate Court. ; 
_ A suit was dismissed against defendants A, B 
and C and decreed against defendants P,Q and R. 
The plaintifis appealed making P,Q and R also 
pro forma respondents and claiming that a decree 
should be passed in their favour against A, B and 
C also. This appeal was dismissed, On second 
appeal tothe High Court the plaintiffs again wanted 
a decree against A, B and C and made P,Qand R 
pro forma defendants. The High Court came to 
the conclusion that the case should be tried on the 
remaining issues against A,B and C by the trial 
Oourt and setting aside the decrees of the lower 
Courts sent back the case to the trial Court 
through the lower Appellate Court for trial as 
against A,B and C. The plaintiffs claimed refund 
of court-fee: F 

Held, that P,Q.and R were mere pro forma 
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-entitled to a refund under s. 13, Court Fees 


separate, 


by dispossessed 


_ Frontier Orimes 
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respondents no claim being fnade against them and 
the whole appeal was accordingly allowed when the 
ease was remanded and. that the order of remand 
covered the whole of the subject-matter in dispute 
in the appeal and consequently, the plaintiffs wore 

ct, 
and that as the whole case was referred to the Full 
Bench, the Fuli Bench alone could order. tbe refund. 

Held, also that as the remand order was made 
cnly in the High Court and not by the lower 
Appellate Court, the plaintifs were not entitled to 
refund of court-fee paid in that Court. KAULPATI 
Kuar v. Kasur Prasan SINGH All. 686 F. B. 


Sch |, Art. 1,Sch H, Art. 17—Cross-objec- 
' tions—Court-fee payable. 

Oourt-fee on cross-objections should be paid ad 
valorem according to the value of the subject-matter 
in dispute under Art 1, beh, I of the Oourt 
Fees Act and not on the same principle as laid 
down for the case of appeals in Art 17 of Sch. 11. 
Harxam SINGH v, BAHU Rant Oudh 186 (a) 

——— Art. 11--Property over ,which a 
person hasa general power of appointment 

-Whether liable to probate duty. 

Property, over which a person has a general power 
of appointment, is not property within the ordinary 
meaning of that word in law. Such property is not 
liable to probateduty. Mavricz SALEN MANASSEB, 
In the goods of Cal 489 
——— Art.12, as amended by Bengal 

Court Fees-AmendmentActiIX of 1922), 

s., 8—Construction of—Original {certificate with 

extension amounting to. less than Rs. 1000~ 

Duty, if payable—Further extension making 

total above Rs, 1,000—Duty payable, rate of. “ 

Under Art 12, Sch. |, Court Fees Act as amend- 
ed by s 8, Bengal Court Fees Amendment Act, 
1922, where the first certificate together with sn 
extension is for less than Rs 1,000 no duty is 
payable. But where an extended certificate is 
applied for andthe total amount exceeds Rs. 1,000, 
duty becomes payable onthe total at the rate of 











2 per cent, on the original and 3 per cent. in 
respect ofthe extensions. In ve NALINIKANTA PAL 
Cal. 1016 


Criminal Procedure Code (Act V of 1898), 
s.15—Trial by Bench of Magistrates—Only one 
Magistrate hearing caseon many ovcasions~ 
Proceedidgs; if irregular. 

Where inawial beforea Bench of Magistrates, it 
appeared that on several occasions the evidence was 
heard by only one of the members ofthe Bench and 
only one member signed the depositions of the 
witnesses on several hearings: | 

Held, thatthe trial was irregular and illegal and 
should be set aside. Ramgsuwar Darr’ SINGH v. 
Buarata SINGH Oudh 516 


ss, 30, 35,40 (h)—Trial under s. 29 of 
the Frontier Crimes Hegulation—Conviction—A p- 

pealability of 

The mere fact that the offence with whichthe 
accused is charged is one created by the Frontier 
Orimea Regulation and for which punishment is 
provided by the Regulation, does not make the trial 
for that offence atrial under the Regulation. Con- 
sequently the trial for an offence under s. 29, 
Regulation, is governed by the 
Criminal Procedure Code and the accused is entitled 
to appeal from an order of conviction. AKBAR 
V., EMPEROR Pesh. 180 
———- $8. 39 (2), 530—Summary trial— Magis- 

trate not invested with summary powers at time 
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of trial—Subsequent motification purporting to 

invest him with such powers  retrospectively— 

Effect of—Criminal powers, if can be granted 

retrospectively. 

Where at the time of the trial of a case sum- 
marily, the Magistrate had not been invested with 
summary powers, but it appeared he was sub- 
sequently invested and a notification purported 
to invest him with retrospective effect: 

Held, that in the case of s 3) (2), Criminal 
Procedure Code, such a notification could not 
grant criminal powers retrospectively and that the 
trial Magistrate had no jurisdiction to try the case 


summarily, Gun Munamuap v, EMPEROR 
Pesh 757 
8.103. Ses Bomzay ABKARI Act, “1878, 


1003 
Acr, 1887, 
ss. 3, 4 317 
———— 8,107. Sex PENAL Copes, 1860, s. 323 516 


88.107, 844—Order awarding costs aaginst 
complainant for failure to accompany process. 
server— Legality of. 

In a proceeding under s 107, Uriminal Procedure 
Code, the complainant should uot bə directed to 
accompany the process server. Such an order is 
not contemplated by s.314and cannot be passed 
under any other section. Consequently, an order 
awarding costs should not bə passed against the 
complainant for failure to accompany the process 
server, Kazam Kuan v. EMPEROR Lah. 675 
— 85,107, 443—Order accepting claim— 

Appealability of—Revision, if lies. n 

Although no appeal lies from an order accepting 
a claim under s. 443, Criminal Procedure Code, 
revision is competent, In the absence of an appeal 
revision is always open unless there is something 
special barring revision. Even if there is any such 
barring of revision, the High Court can always hold 
whether an order had or had not been passed without 
jurisdiction for if anorder is without jurisdiction it 
is a mere nullity and the High Court would not be 
revising an order but merely declaring that the order 
was a nullity. Mr. W.G. Curisty v. Mrs Doris 
CHRISTY Lah. 997 (b) 
——-—— $, 108 (a)—Proceedings under—Accused 

making isolated speech on special: occasion at 
meeting for special purpose—Absence of evidence 
asto his having made objectionable speeches in the 
past orof intention to doso in future—Action 
under s 108—Legality of. 


8. 43 (1) (a) (h) 
————- $,103, Sze Pusnic GAMBLING 





The provisions of s. 108 (a), Criminal Procedure 
Code, cannot properly be applied in respectof an 
isolated spsech made by the accused on a special 


occasion and ata meeting fora special purpose. 
Where there no evidence of the accused's having 
made any other objectionable speech in the past or of 
his having any intention to do so in the future, he 
should not be proceeded against under 8. 105 (a), 
OHANDRA BHAN GUPTA v. EMPEROR Oudh 1082 


ss. 108, 439— Dissemination or attempt to 
disseminate seditious matter— Proceeding under 

S. 108—Propriety of —Revision—Findings of 

fact, if can be interfered with. 

For, the purpose of revision, findings of fasts 
arrived at by the courts below are not usually in- 
terfered with and unless it can be shown that there 
was no evidence at all against any ofthe petitioners 
or at least no evidence which could reasonably Le 
accepted by any court of law as sufficient to justify 
an order unders 108, Oriminal Procedure Code, 
interference would not be justified. 
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- Where the accused are alleged to have engaged in 
a continuo1s seditious propaganda in an organised 
manner, the mere fact that the forum of their activities 
is closed, owing to Police searches, will not peces- 
sarily shaw that the accused would not have, if left 
to themselves, resumed their activities. In such 
gases itis proper to take proceedings under 8, 108, 
Criminal Procedure Code ‘The test is whether 
there is any evidence of dissemination or attempt to 
disseminate seditidus matter by the accused, which 
could be reasonably accepted as sufficient to justify 
an order under s. 108, Oriminal Procedure Code. 
RAMPHUL SINGE V. EMPEROR Lah. 266 


s. 109—Magistrate (satisfied that security 
need not be provided—High Court, if can demand 
security later—Reversal of orderof Magistrate 
propriety of. 3 
Failure ofa person to give a satisfactory account 

of himself in suspicious circumstances brings the 
case of the person proceeded against under s. 109 
(b), Criminal Procedure Code. The question of 
whether the circumstances are suspicious is mainly 
a question of fact, and ifa Magistrate is satisfied 
that the circumstances in which a person who is 
brought before him under s. 109, Oriminal Procedure 
Code, was foundare not suspicious and that there 
is noneed for him to call upon that person to 
provide security it is not the part of the High 
Court to reverse his order and to demand security 
a year later on the ground that the circumstances 
had been suspicious. Section.109, Oriminal Proce- 
dure Code, iséneof the preventive sections which 
are to be employed by Magistrates for the preven- 
tion of crimes, and it must be rarely, if ever, that 
a’ High Court will feel called upon to reverse an 
order of a Magistrate refusing to demand security 
uader any of those sections, HMPEROR v. GAYAN 
SINGH Al. 433 


s. 109 (a)—Concealment of presence of a 
person—Impersonation of another—Whether covered 
by the provisions of the section—Criterion to decide 
if action under the section can be taken, 

Jn order to attract the provisions of cl. (a) 
of s. 109, Oriminal Procedure Code, it is necessary 
to show that the person concerned was concealing 
his own presence forthe purpose of committing 
the offence—in other words, that the act which 
was to helphim to commit the offence was the 
concaalment of his own presence or identity and 
not theimpersonation of another. : 

Where the accused represented to a Raja that 
he was the Maharaj Kumar of another place, a 
person of influence who would be able to help the 
Raja to make a rich marriage and to arrange for 
loans at lowrates of interest; oe | 

Held, thatthe concealment of his identity was 
no part of his criminal objective and the criminality , 
of assuming the identity of Maharaj] Kumar was 
not a criminality contemplated by s. 109 (a), Criminal 
Procedure Code, and that the provisions of s, 109 
ra) did not cover the case. Kaysut Nata SINGH v. 
WAPEROR All. 368 


s.110—Order to give security under the 
section—Imprisonment on fatlure to give security 
—Release—Fresh notice ~—Proceedings —Witnesses— 
Evidence of general repute-~Pericd subsequent to 
release. f 
In cases where there has been a previous order under 
s. 110, Griminal Procedure Code, witnesses ought to 
make it clear in their evidence that their evidence 
relates to the reputation of the persons proceeded 
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against, subsequent to their release from imprison- 
ment. NIRANJAN SINGH V, EMPEROR All. 227 (a) 
-~S 110—Police Report that accused are 
‘reputed’ to have been habitually committing theft 
of electricity— Proceedings under s. 110—Legality 





of. 

Where a Police report speaks of certain persons 
being “ reputed’ to have been habitually commit- 
ting theft of electric current, and when the Magis- 
trate repeats the phrase in his notice, what is really 
meant is that they are “suspected” of stealing 
the current, and the only reason for not prosecuting 
them fora definite offence is that the evidence is 
not sufficient, and s. 110, Criminal Procedure 
Code, cannot be used on the information referred to 
in the report, Jarar Husain v. Emperor All. 551 


§.110-—Proceedings under s. 110—Duty of 
. High Court in revision. 
| In cases: under s. 110, Oriminal Prosedure Code, 
it is not the duty of the High Oourt sitting in revision 
to weigh the evidence of oneside or the other 
but only to see ‘whether the Court below 
considered the casein a fair way having regard 
to the interest not only of the prosecution but also 
of the accused. LIKHA SINGH ve Euperor Oudh 388 


$.110—Whether can be used to punish 
- accused persons for offences committed. _ 

Section 110, Criminal Procedure Oode, is one of 
the preventive sections of the Code and is not 
intended tobe usedto punish accused persons for 
offences that have been committed but to prevent 
them from committing offences- which they are by 
their nature or habit likely to commit. JAFAR Husain 
p. EMPEROR i All. 551 
ss, 110, 117 (4)—Evidence that accused has 
- the general reputation of beingan habitual thief 

and burglar— Admissibility of. 

. Evidence showing clearly that the person sought 
to be proceeded against under s. 130, Oriminal 
Procedure Code, has the general reputation of being 
a habitual thief and burglar is admissible under 
sub-s. 40£ s. 117, Criminal Procedure Code. LiKHA 
SINGH v. EMPEROR Oudh 388 


ss. 133 to 140 — Public nuisance — 
' Encroachment onroad—Right to abate nuisance, 
limits of —English and Indian Law compared. 
-There is no statutory provision in India justifying 
a private person or a member of the public in 
demolishing a building and causing loss toanother 
person by way of abating 8 nuisance, On the other 
hand, the scheme of the Legislature indicates that 
in the case of such a public nuisance persons 
aggrieved should not take the law into their own 
hands, but mustresort to the particular procedure 
laid down therein. Even in England there is no 
‘unconditional right to abate a public nuisance. 
. GUJNJULA NARABIMHULU v Nacur Sans Mad. 553 


88.133, 137,138, 139-A — Proceedings 
` under s. 188-—Finding that there is no reliable 

evidence in support of denial of right of way— 
` Magistrate not proceeding under ss. 187 or 188 

Legality of —Stay of proceedings - When proper. 
- Where ina proceeding under s. 133, Oriminal 
Procedure Code, the Magistrate after finding under 
s. 139-A that there was no reliable evidence in 
support of the petitioner's denial of right of way, 
made the Rule against the petitioner absolute with- 
out proceeging under s. 13/ or 138: 

Held, vi) that the Magistrate erred in making the 
order and that he must take up the matter further 
and. proceed ag laid down in. sa. 137 or 138; |. 
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(ii) thathe would be competent to stay the pro- 
ceedings onlyifhe found affirmatively that there 
was reliable evidence in support of the petitioner's 
denial. Nrrso PANDE v. EMPEROR Pat. 804 


ss, 144 (21, (4),439—Action under s. 144 12), 
when can be taken—Ex parte order under s. 144 (2 
—-Remedy of aggrieved party—Application to Hig 
Court—Propriety of. 

Under s. 144 (2), Criminal Procedure Code, the 
Magistrate may proceed only when immediate pre- 
vention or speedy remedy is desirable and he must 
be satisfied, among other things, that there is 
danger to human life or a disturbance of public 
tranquillity or a riot or an afiray. Where’an order 
under 8. 144 (2) is passed ex parte, the proper proce- 
dure is to apply under s. 144 (4) to the Distričt 
Magistrate who has power to set aside the prohibitory 
order. Where the matter has to be disposed of 
expeditiously and the Magistrate adjourns the case, 
the High Court may be approached direct under 
s. 439, Oriminal Procedure Oode. Sursnpra NATH 
KABASHI v GOSTHA BEHARI KABASHI Gal. 1090 


-——SS, 144, “439—Order under s. 144—Belated 
application for revision—Order ceasing to be in 
force by ae of time ~Interference, if proper— 
Remedy of aggrieved party—Order passed as an 
emergency measure—Jurisdiction of court, 

Where anapplication for revision against an 
order under s. 144, Criminal Procedure ode, is 
made and the order has ceased to be in force by 
efflux of time, it should not be interfered with in 
revision, and ifthe applicant feels aggrieved, his 
rémedy is by the filing of a declaratory suit in the 
Civil Oourt, 

When an order purports to have been passed as 
an emergency measure, the Magistrate passing the 
order is the: sole and the best judge of the 
emergency which constrained him to pass the order 
under s. 144 and he has full jurisdiction to pass 
it, ABDUL SAMAD r. EMPEROR Oudh 672 


~~ 88, 145, 147 — Right of one person to catch 
fish in waters upon the land of another—Dispute in 
respect of ihe right—Proceedings under s. 147— 
. Propriety of—Admission of documents after close 
of case without notice to opposite party—Legality 





0 j 

Phe subject-matter of a proceeding under s. 147, 
Criminal Procedure Code may be fisheries to which 
one of the parties may have a right apart frem any 
right to the land upon which the fishery stands. The 
subject-matter ef the proceeding under s. 145 if it 
relates to fisheries, must relate to the particular 
local area where the fishery extends, The difference 
is that in the one case, that is inthe case of s. 147, 
the right may be a prescriptive right or right of 
easement to use water or land not belonging to the 
parties but belonging to somebody else which has to 
be considered. 

Where the right claimed by one party is the tighr 
to catch fish in waters upon the land of the othet 
party, it isin the nature ofan easement or profits a 
prendre and hence a proceeding in respect of the 
right comes within the ambit of s. 147, Criminal 
Procedure Code. ` 

Ina proceeding . under s. 147, the action of the 
Magistrate in admitting documents after the close of 
the case without notice to the opposite party and 
without giving them an opportunity to adduce 
rebutting evidence is illegal, Ramroop Manton v. 
Mano MIAN Pat. 774 


= -——SS. 145, 148 —Questions of title—Importance 
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` of-~Question of costs~*Whether to be treated as a 
separate issue— Judicial determination of the 
question~ Necessity of. 

Questions of title are of little importance under 
s. 145, Criminal Procedure’ Code, except in so far as 
they may be available to show who was in actual 
physical possession of the land at the time when 
‘proceedings were taken, - 

. Thereis'no necessity to treat the question of costs 

aga separate issue upon which a separate judgment 

must be given, Ofcourse, no order for costs must 
be made unless this question has been determined 
judicially and upon proper materials, If the Magis- 
trate, when giving his decision on the merits, there 

‘and then makes an order for costs, the party 

who has been ordered to pay them may, at that time, 

raise arguments in order to induce the Magistrate 
not to inflict that order upon him, and the matter will 
then be decided after hearing any such argu- 

ment. . 

If however, the Magistrate reserves judgment with- 
-out mentioning at any time when the parties are 
before him, that he intends to make an order for 
.costs against any of them, it is his duty to give notice 
to any party against whom he intends to make such 
an order in order that he may have an opportunity 
‘of placing before the Magistrate arguments to 
induce him not to make the order. Dzvsnpra Nara 
“Kaanv, DHANMONI DASSI Cal. 817 


s. 148—Order as to costs passed simul- 
taneously with final order im presence of aggrieved 
party—lresh notice, if necessary. 

Where an order as to costs unders 148, Oriminal 
Procedure Code, is passed simultaneously with the 
final order in the presence of the aggrieve party, 
it is not necessary that fresh notice should be 
‘given. NEZAMAL ASHAN v. GOLAM MOHAMMAD 
$ Cal. 800 (b) 
s. 154. See FIRST INFORMATION REPORT 572 
s. 161—Inquest report mentioning that no 

witness could give clue to murder—Prosecution of 

accused based on her alleged confession, to some of 
the witnesses—Accused, if entitled to copy of inquest 
report, 

An inquest report mentioned that none of the 
witnesses examined could give any clue to the 
murder, Allof them said that the murder had been 
‘committed by some unknown person, The accused 
was charged with murder on certain confessions 
alleged to have been made by həsr to certain persons 
‘some of whom were also examined atthe time of the 
‘inquest : 

Held, the accused was entitled to get a copy of 
-thé inquest report and test the evidence of the 
prosecution witnesses who testified to the confession 
‘made by her, and thatthe inquest report did not 








-come under s. 16], Oriminal Procedure Code. RAJES-- 


“WARI DEBI v, EMPEROR Cal 1007 


s, 162—Discrepancies between statements of 
approver and other witnesses—Reference to approvers 
statement made before Police to explain discrepancies 
—-Legality of. 

. Where there are discrepancies between the state- 

ments of the approver and other witnesses, it is not 

open to the Judge totry explain them by referring to 

‘the statement of the approver made before the Police, 

as this procedure is opposed to the express provisions 

of s. 162, Criminal Procedure Code, Asa SINGH ?, 

Emperor . Lah 935 

$ 5. 162—Object of—Hxclusion of hearsay 
evidence of Police Oficer—Contradiction of witness 

=. Procedure i i ie ee ae 
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The object ofs. 162, Criminal Procedure Code, is 
plainly to exclude altogether the hearsay evidence of 
Police Officers except for the purpose of contradicting 
a Witness inthe manuer provided by s. 145, Evidence 
Act,ond if the exception thus made is to be applied 
it must be applied in the manner provided in the 
section. When it is sought to contradict a witness for 
the prosecution by reference toa previous statement 
recorded by the Police, it is essential that the attention 
of the witness should first be drawn to the alleged 
discrepancy by showing or reading to him the record 
of the statement, and affording him an opportunity to 
‘explain it. When this has been done the written 
record of the statement must be proved before the 
discrepancy, if any, can be relied upon as a 
contradiction. EMPEROR v. NAJIBUDDIN Pat. 142 


s 162—Prosecution, if entitled to ask 
prosecution witness what statement he made t? 
Police. 

The meaning of s. 162 of the Oode of Oriminal 
Procedure is clear at least in this respect that no 
oral statement made by a witness to the, Police in 
the course of an investigation under Chapter XIV, 
and no record of such statement shall be used 
for any purpose at any inquiry or trial in respect 
of the offence under investigation except as pro- 
vided in that section. The prosecution therefore is 
not entitled to ask a prosecution witness what 
statement he made to the Police or whether he 
madeacertain statement tothe Police. There is 
nothing in 6. 162 to prevent the question being put 
whether the witness made any statement to the 
Police or whether he was questioned by the Police, 
Monan BANJARI V, EMPEROR Nag. 1122 


8. 162— Witness agreeing with statement— 

Applicability of s 162——Scope of the section. 

The procedure under s. 162, Oriminal Procedure 
Code, applies where the witness agrees with the 
statement. The language of the section is compre- 
hensive The distinction between a statement and 
a record thereof is a distinction between the oral 
statement and the written record in the diary of 
that oral statement. The language of s. 163 covers 
all cases of any use of the statements to the 
investigating officer except as excepted by the 
Criminal Procedure Code. Where a witness is called 
and the statement to the Police is made the subject of 
cross-examination, then the court should make a 
reference to that written statement and make a note of 
what the written statement actually says. It is not 
proper to rely on the memory of a witness as to what 
he thinks many months afterwards, he stated to the 
investigating. officer. When the writing itself is 
-available, the court should refer to that writing and 
makea note on the record. IIMPEROR v, Wana ONE 

.15 


—8S. 162, 172—Hvidence Act (I of 1872), ss 
60, 155, 157—Statement made to investigating officer 
— Whether can be used for corroborating testimony 
given at trial—Statement not reduced to writing— 
Proviso to s 162(1), applicability of — Omission in 
notes of statements taken by Investigating Officer 
—Whether proves that witness did not say to him 
what he said in trial—Contradicting of witness by 
record of statement made during imvestigation— 
Necessity of proof of record—Omission to prove 
record—Whether precludes court from seeing state- 
ment. 


. 
Although s, 162 (1), Criminal Procedure Code, is an 
application of the rule against hearsay evidence 
‘contained in s, 60, Evidence Act, that “oral evidence 
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‘must in all cases whatever be direct’, yet s. 162 (1), 
Criminal Procedure Code, does more than 
re-state the rule contained in s. 60, Evidence Act, 
because by enacting that no statement made to a 
Police Officer, nor any record thereof, shall be used 
“for any purpose at any inquiry or trial” repeals, by 
implication s. 157, Evidence Act so faras conceras 
statements made to a Police Officer in the course 
of an investigation. Therefore, it prevents a statement 
made to an Investigating Police Officer, or any 
record thereof, from being used either by the pro- 
secution or the defencefor the purpose of corrobora- 
ting the testimony given at the trial by the person 
who made the statement to the Investigating Officer. 
Section 162 (1), Criminal Procedure Code, ‘has the 
further effect of modifying s. 155, Evidence Act, 


A statement to an Investigating Officer has been 
“reduced into writing’ even when the officer has not 
recorded the statement in full, but has merely ‘noted 
the gist of what was stated to him. The value of 
such a note for the purpose of contradicting testi- 
mony given on oath ata subsequent trial varies with 
the nature of the testimony and of the officer’s note. 
Where therefore the only record of a witness's 
statement to the Investigating Officer isa brief note, 
it follows that omissions from that note are of 
practically no value for the purpose of proving that 
the witness did not state to the officer matters to 
which he deposes at the trial. 

The record of the statement made during the investi- 
gation must be proved before it can be used to 
contradict a witness and the attention of the 
witness must be drawn to the particular points in 
which his evidence differs from the record of his 
statement made by the police. 


The omission to “prove the record of a statement 
made in the course of an investigation does not 
preclude the court from seeing the statement, inas- 
much as s, 172 (2) provides for it. Whether the 
record of astatement be proved and used under s 162, 
or used under 8,172 (4) without being proved, it is 
necessary for the court to be astute to avoid using it 
otherwise than as provided by law. EMPEROR v, 
NAJIBUDDIN Pat, 142 


s 164—Whether applies to oral confessions 
—Hvidence Act (I of 1872), s. 26— Admissibility of 
oral confessions--Confession—Suspicion that accused 
may make untrue confession—Fact that confession 
is made more than once—Whether ground for 
believing it. 

An oral confession to a Magistrate is admissible 
in evidence under s. 26, Evidence Act and cannot 
be affected by the provisions of s. 164, Oriminal 
Procedure Code, which refer only to confessions which 
are recorded and not to oral confessions. 

If in a criminal trial there is ground for suspicion 
that the accused was prepared to make an untrue 
confession, the fact that he made ib on more than 
one occasion is no particular reason for believing it. 
Nor does the fact that the accused did not withdraw 
his confession when he made his first statement in 
the committing Court, necessarily prove that the con- 
fession was true. ITWARI v. EMPEROR Oudh 113 


sS, 164, 288, 297-—Statement made befor? 

Magistrate resiled from in Sessions Court-—Statement 

recorded under s, 164—Admissibility of—Corro- 

boration. 

A statement by a witness recorded by a Magis- 
trate under $. 164, Criminal Procedure Oode, is 
admiasible in evidence to corroborate the statement 
made by that witness before the committing Magis-, 
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trate from which statementghe witness resiled in 
the Sessions Court, inasmuch as the credibility of the 
statement in the Committing Magittrate’s Court 
which must be considered as substantive evidence 
before the Court of Session, mustbe tested in exact- 
ly the same way as one made in the Sessions Court. 
MANAR ALI v, EMPEROR Cal 1023 


———s8.164, 364, 533—Accused never out of, 
police custody ~Weight tobe attached to confession 
by such accused. 8 
Theamount of weight to be attached to a confes- 

sion where the accused has never been out of Police 

custody would depend onthe circumstances of each 
particular case Where there is reason to apprehend 
that the influence ofthe Police is still continuing 
onthe mind of the accused, the confession would 
have little weightand where there is no such appre- 
hension itmay have greater weight But it is impossi- 
ble to lay down any definite rule as to the amount of 
weight that can be attached to such a confession. 

All that can be laid down is that such a confession 

is legally admissible in evidence, MOHAMMAD ALI 2, 

EMPEROR All 390 F.B, 


ss. 164, 364, 533—Confession bearing 
neither signature of Magistrate nor of accused— 
Proof ‘that it had been duly made—-Whether can be 
adduced 


A confession which bears neither the signature of 
the Magistrate nor of the accused would be one not 
in strict accordance with the provisions of s. 364 of 
the Code of Oriminal Procedure. But the fact that 
it had been duly made by the accused can be proved 
by further evidence under s. 533, Criminal Pro- 
cedure Code, and except perhaps in cases which are 
not easily conceivable, the accused is not likely to 
be injured in his defence on the merits on account 
of such an omission. Such a confession would there- 
fore be certainly admissible in evidence, But the 
question of the value to be attached to this confession 
as corroboration of other evidence is a question of 
weight of evidence and the degree of its reliability 
and that must depend on the circumstances of each 
cars Tt is impossible to lay down any definite 
rule. A 

The provisions of s. 164, Criminal Procedure Code, 
are imperative and mandatory and itis the duty 
of every Magistrate to follow these provisions strictly, 
and if he fails to do so he would be failing in the 
discharge of his duty. MOHAMMAD ALI V.. EMPEROR 

; All. 390 F, B, 

———~-$8.164, 364, 533 —Confession — Omission 

of Magistrate to put the necessary preliminary 

questions—Admissibility of confession—Weight to 
be attached to the confession. 





_ In recording a confession, where the Magis- 
trate has not recorded the necessary pre- 
liminary questions, the confession is admissi- 


ble in evidence provided the omission has not 
injured the accused in his defence on the merits, 
If there is no such apprehension or. fear,then the 
defect is not a fatal defect and the confession is 
admissible. The questionas to what weight should 
be attached to it, is a matter which is for the 
Bench disposing of the case to decide, for the ques- 
tion of weight varies with the circumstances and it is 
the cumulative effect of the entire evidence in the 
case which is to be taken into account. It is im- 
possible to lay down any hard and fast rule asto 
what amount of weight should be attached to such a 
confession in case it is legally admissible in evidence, 
MOHAMMAD ALI v, EMPEROR All. 390 F. 8 
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—————-~$§. 164, 476, A76 (B)—-False statement 
made to Police, when one ‘in reldtion to a subsequent 
trial'— Appeal to Sessions Judge—Power of -Sessions 
Judge to dismiss appeal summarily. 

A statement under s, 164i8 one made in relation to 
acase which is subsequently tried on that matter even 
though the court which tried the case did not record 
the statement. 

The petitioner was thrown out of a car in an 
accident and injured. Another person was also 
injured and he subsequently died The Sub-Divisional 
Magistrate recorded a statement under s. 184, Criminal 
Procedure Code, from the petitioner wherein he 
stated that the driver of the car was A. Itwas found 
onenquiry that the driver was B and B was convicted 
in respect of the death of the petitioner's co- 
passenger The Sub-Divisional Magistrate made a 
complaint against the petitioner under s. 476 and 
the .Sessions Judge dismissed an appeal there- 
upon summarily on revision: 

Held, (4) that the Sassions Judge had the power tu 
dismiss the appeal summarily ; 

(it) that the statement made by the petitioner under 
s.164 was one in relation to the proceeding before 
the Sub-Divisional Magistrate and the Sub-Divisional 
Magistrate had jurisdiction to make the complaint. 
In re A. T. KRISANAMACHARI Mad. 794 


——_—~$.174 (4)—U. P. Village Panchayat Act 


(VI of 1920),s. 75, rr. 84, 85—Report of occurrence . 


by chaukidar— Panchayat. village — Chaukidar 

directed to report afier completion of panchayatnama 

Procedure, if proper. 

Whera a report of an occarrence was made by a 
chaukidar, and he was directed to make a report after 
the completion of a formal panchayatnama as the 
village was a panchayat village : 

Held, that the procedure being correct under rr, 
34 and 35 framed under s. 7 3, U. P Village Panchayat 
Act, ib could not be objected to as not being in 
accordance with s. 174 (4), Oriminal Procedure 
Gode.. Suro DINA v. EMPEROR AH. 676 (b) 

| s, 188. Ses Penau Oone, 1860, ss. 312, wi 

396 

s. 188 —Certificate under, when ae 

See Pena Cope, 1? 60, ss. 302, 303, 336 

ss 190 (1), 192 (1)—Distinction between, 
Ia s 190 (|),  Oriminal Procedure Oode, the 
reference is to a Magistrate taking cogniz- 
ance of any offence, whereas s 162 (1) authorizes 
certain supérior Magistrates to ‘transfér: any. case of 
: which they have taken cognizance. 
‘case of which he has taken cognizance’ ins 192 (1) 
means nothing more than the judicial investigation 
into -any offence of which he has taken cognizance, 
Deronarain SINGH v. EMPEROR Pat. 913 


8.192 (1)—‘Case of which hehas taken 
pomena, in s, 192 (1)—Meaning of. 

Where a Sub-Divisional Magistrate having taken 
cogriizance of an offence on a charge-sheet submitted 
by the Police has made over tog Subordinate Magis- 
trate! the cLarge sheet andthe accused forwarded by 
the Police in custody or bail, with an order thatthe 
transfer is “ for disposal”, he has made over the 
judicial investigation into the offence and not mere- 











ly the judicial investigation into the cffence so 
far a3 regards the particular accused: 
DEONARAIN SINGH v. EMPEROR Pat 913 


ss, 195, 476—Proceedings under s. 476-— 
By whom to be initiated—Procedure to be followed 
— Witness correcting himself before leaving witness- 
par Whether gudlty . of. perjury—Deposjtion, of 
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witness to be read as `a whole—~ Penal 
, XLV of 1860), s 181. 

The intention of the Oriminal Procedure Oode is 
that proceedings under s. 476 should be initiated if 
possible by the Judge in whose presence the offence 
was committed. When a Criminal Gourt is of opin- 
ion that itis expedient in the interests of justice 
that an enquiry should be made into certain 
offences, then such court may proceed in the manner 
indicated by the latter part of the section, The 
first question which the officor intending to act 
under as, 476 should put to himself is the ques- 
tion whether it is expedient in the interests of 
justice that an enquiry should be made 

Jt will rarely be in the interests of justice that 
a Judge should prefera charge which is mat likely 
to succeed. 

A witness may in good faith say whatin fact is 
incorrect; but this will not expose him to the 
penalty of perjury. A lie is more than a mere 
untruth. It is untruth spoken. with a deliberate 
intention to deceive 

The deposition ofa witness must be readas a 
whole and where a witness when afforded an oppor- 
tunity of correcting himself has done so before 
leaving the witnesa-box, the Court should decline to 
take criminal proceedings against him. GHANsHamDas 
PURSUMAL V. EMPEROR Sind 1019 


——~—s8 200, 202—Penal Code (Act XLV of 
1860), s. 498 — Complaint under—AMagistrate directing 
the Police to produce accused before | him for oral 
enquiry— Procedure, legality of. 

Where on a complaint unders 498, Penal Code 
being filed, after examining the complainant under 
s. 200, Oriminal Procedure Code, the Magistrate, 
instead of issuing process against the accused or 
proceeding under s. 202 of the Code of Criminal 
Procedure and directing a Subordinate Magistrate 
or the Police to make an enquiry into the allegations 
made by the complainant, directed that the Police 
should produce the accused before him for the 


Code (Act 


- purpose of having an oral enquiry made from them 


as to the truth of the complaint : 
Held, that the procedure was irregular and illegal. 
Oudh 387 
ss. 200, 537—Complainant not examined on 
back of complaint— Whether mere irregularity. 
Failure to examine the complainant on the back of 


. the complaint under s, 200, Criminal Procedure Code 


isa mere irregularity cured under s 437, Criminal 


Procedure Code, as the accused is not prejudiced 


thereby. . Rarpawa v, FIMPEROR All 119 


——-—— 8. 203, 253 (2)—Order dismissing complaint 
after accused ‘has appeared in answer to summons 
—Whether amounts to dischurge under s. 258 (2). 
Section 203, Oriminal Procedure Oode, contemplates 

a case in which the complaint is dismissed without 

process being issued to the accused.. Where the 

Magistrate ‘dismisses’ the complaint after the ac- 

cused has appeared in answer to summons of court, the 

order of digmissal of the complaint isan order digs 
charging the accused under s, 253 (2), Oriminal Pro- 
cedure Code. Buacwan Das v. CHANDER BEAN 

All. 335 

-$9 211, 298—Handwriting expert, summo- 

ning of, for defence— Witness not named in list filed 

before Magistrate—Eacuse for not naming witness 

—Discretion of Court to be exercised in favour of 

accused— Expenses for witness--Proper order to make 

—Right of accused to ‘have witness summoned— 

Whether absolute. , 

In every cage -whera experts are called there must 
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of necessity be an expert forthe defence as well as 
for the Crown. It is generally possible, in most 
cases, to get an expert to deny the opinion of another 
expert, and this is specially so as regards 
handwriting experts. There is never the slightest 
difficulty in getting a handwriting expert to contra- 
dict what another handwriting expert says. 
hava, therefore, on the record a handwriting expert's 
opinion for the benetit of the Crown without giving 
the defencean opportunity of calling another 
handwriting expert to give the opposite view would 
„De most unfair. 


“Where the accused in a forgery case applies for 
the summoning ofa handwriting expert after the 


expert forthe Crown has been examined on com- 
mission, there is a perfect excuse for not naming 
the witness required to be summoned in the list 


before the Magistrate Although the accused ‘has no 
absolute right to have a witness the Court ought to 
exercise its discretion in favour of the accused, but 
the Court will be entitled to make terms as it will 
be exercising a discretion and not enforcing.a right 
of ‘the accused. The proper order, under the cir- 
cumstances, will be that the ordinary expenses of 
summoning a witness should be paid by the Govern- 
ment, but the extraordinary expenses of an expert 
witness's fee might be left to the accused himself. 
Under the Crimins] Procedure Code there is no 
section which gives an accused person an absolute 


right to have a witness summoned by the Orown,’ 


except s.%1!, which applies to the liet of witnesses 
filed in the Magistrate's Court, Misri Lan v. Bs- 
` PEROR All. 1197 


S. 215—Commiltment, quashing of —Subsequent 
order directing Magistrate to conclude trial—Power 
of High Court to pass. 

Section.215, Criminal Procedure Code, empowers 
the High Court to quash an order of commitment on a 
point of law, but it does not, in any way, restrict the 
power of the High Court to pessany subsequent order 

‘after the commitment is quashed, It is open to the 
High Court to pass an order that the case should be 
gent back to the Magistrate who should conclude the 
trial before him. EMPEROR v., SHER ALAM KHAN SARIB 


a Bom 879 
- men, 233. | ; 
Sze BOMBAY ABKARI Act, 1878, 8 43 (1) (ù) 55 
See Pena Cong, 1860, ss. 36%, 376 828 





ss, 236,237 (1)—Arms “Act (XI of 1878, 
‘38.19 (£), 20—Charge for offence under s. 19 (f)— 


Verdict of not guilty—Reference—High Court 
finding accused guilty under s 19 (f) read with s. 20 
—Sentence, 


Where ina trial by jury the accused was charged 
with an offence under s. 19 (f), Arms Act, and the jury 
- gave a verdict of not guilty, but on reference by the 
Sessions Judge the High Court found him guilty 
under s. 19 (f) read with s. 20, Arms Act: 
Held, that it was open to the High Oourt to convict 
him unders 19 (f), read with s. 20, Arms Act, though 
“he was charged with an offence under s. 19 (f) only. 
- YASHPAL V, EMPEROR All. 1193 


~ S, BAY— Order under—Whether an order of 
dismissal or of discharge—Quashing 
District Magistrate— Legality of. 

_ An order under s. 249, Uriminal Procedure Code 
je neither°one of dismissal of a complaint under 
s. 203 or sub-s. 201 nor is it an order of “dis- 
charge, and, therefore, s. 436, Oriminal Procedure 

” Gode, has no application to such an order, A Dis- 

; Wich Magistrate has no jurisdiction fo quash an 


To. 


{1934 
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order under s. 249 and direct further enquiry into 
the case EMPEROR V. SRIPAL All 1028 (b) 
$, 256— Failure to comply with provisions 
—Possibility of injury to accused—Conriction, if to 
be set aside—Re-trial. : 
In s criminal trial where there has beena non- 
compliance with s. 256, Oriminal Procedure Oode, 
even if thereis only a possibility of the ‘accused 
being prejudiced on account of the failure of the 
Magistrate to comply with s. 256, the conviction of 


the accused should be set aside and if it isa fit 
case for re-trial, a re-trial should be ordered. 
GHANSHAMDAS V EMPEROR Sind 802 





- 5. 257—Order refusing to summon witnesses 
—When justified —Reasons specified in el. l~ 
Necessity of giving. i 
An order refusing to summon defence witnesses is 

not justified under s. 257, Criminal Procedure Code 

when the Magistrate has not given any of the rea- 
sons given in cl. 1 of that section which alone will 
justify him in making the refusal. BAKHSHA v. EMPEROR 

Lah. 398 

——— ss, 257,526—Accused charged with tres- 
passing into outhouse of District Magistrate—Order 
to. summon witnesses including District Magistrate 
—District Magistrate sending note to trial Court to 
suspend summons to himself and others—Trial Court 
ordering notice not to be issued—Interference- by 
District Magistrate, propriety of —Reasonable 
grounds for suspecting that applicant will not have 
fair trial—Whether exist—Application for transfer 
—Maintatnability of fae a ` 
The applicant was prosecuted in the court of the 

First Olass Magistrate on charges under ss. 451 and 


- 823, Penal Code, for having, while druak, trespassed 


into the outhouse of the District ‘Magistrate and 
assaulted his Ayah. After the charge was framed 
the applicant put in a list of defence witnesses, in- 


‘eluding the District Magistrate, lt appeared that 


the trying Magistrate at tirat ordered the witnesses 
to be summoned, but the District Magistrate, on 
receiving notice, asked the trial Court to consider 
with reference to 8.257, Criminal Procedure Code, 


. whether this was nota case of causing vexation and 


annoyance to respectable people by causing them 
to give evidence on points which could only. be 
remotely relevant The trial Magistrate on receipt of 
this wrote back to say that be had decided not to issúe 
summons to the District Magistrate and one or two 
others, The District Magistrate's meme. and the trial 
Court's note. were.-torn up by the District Magia- 


trate“ and thrown into the waste paper basket. 


of order by - 


. prosecution; 


` 


The applicant applied to- the High Court for 
transfer of the case alleging that as the trying 
Magistrate had modified his previous’ order of 
summoning the defence witnesses unknown to-him 


‘and his Uounsel, he was afraid he would not have a 


fair trial in his-court: A 

Held, (1) that the Criminal Procedure Code 
A a provided for such interference on the part 
of a District Magistrate with the normal course of 
the judicial proceedings pending before a Criminal 
Court subordinate to him, as was adopted by 
the learned District Magistrate in this case and that 
such interference was illegal; i 

(2) that apart from his position as District Magistrate 
it was not open even to a respectable person whom an 
accused wished toexamine in his defence to assume 


. that hisevidence would be irrelevant especially when 


he has taken a prominent part in initiating the 


(3) that the District Magistrate should not have 
treated the whole affaix as if ib were private and cons 
PA Taare et we -4 


A 
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fidential and “of insufficient importance" and consigned 
the whole correspondence to the waste paper basket; and 

(4) that consequently, the applicant had every 
reason to entertain a reasonable apprehension that 
he will not have a fair trial before the trial Magistrate 
or anyother Magistrate subordinate to the District 
Magistrate and hence the application for transfer 
should be .allowed. 

Next to the importance of deciding a case fairly and 
impartially is the importance of the presiding officer of 
court to conduct himself in such a manner as to 
create absolute confidence in the mind of the accused 
that he willhave a fair trial. BAMUEL 1, Euperce 
3 Nag.239 

s. 279—0mission, to point out the real 
meaning of s. 201— Whether constitutes misdirection, 

Where in a charge under s. 201, Penal Code, the 
Judge did not place before the jury the. above 
real meaning and significance of the section: 

Held, that the omission to do so was a misdirection 
of prime importance and hence vitiated the verdict 
of the jury. NAGENDRA BHAKTA v. EMFEROR . 

é Cal, 1028 (a) 
S. 288. SEE CRIMINAL PROCEDURE Cons, 1898, 
1203 


s, 288—Statement made before committing 
Magisirate—When can be transferred to the record 
of Sessions Judge—Evidence Act (I of 1872), s. 33 
—Admissibility under - Conditions. 

Under s. 288, Oriminal Procedure Code, the state- 
ment made bya person beforea committing Magis- 
trate can be transferred to the record of the Sessiqns 
Judge only if the person is examined as a witness 
before the Sessions ‘Judge. When he is pot so 
examined, it is necessary for the Sessions Judge to 
hold that the witness was incapable of giving evi- 
dence within thé meaning of 8 33, Evidence Act, and 
unless this is done. the statement cannot be admitted 
‘under that section  EMPEROR v. Nataa SINGH 

Lah, 234 

s. 288—Statement under—Value in Evi- 





a. 154 








dence. Pe eal Aor, 1872, s 115 1203 
-8 297. a . 

See CRIMINAL Proorpure Cons, 1898,8.164 1203 

Sze Prenat Cops, 1860, ss. 109, 3 if, 368 79 


maan 8, 297—Charge to Jury—Expression of 
opinion by Judge—Warning that jury is the sole 
judge of fact—Necessity of —Inference from | facts 
to be left tojury—Necessity of setting out in 
charge what Judge said to Jury abont the law— 
Criminal trial. os 
Some sequence must be adopted by a Judge in 
charging a jury, and he must use intelligible language. 
There is nothing wrong in the Judge expressing his 
own opinion to the jury. On the contrary, if he 
has got an opinion, he ought to express it. But he 
must tell the jury that they are the sole judges of 
fact, that they must form  theirown opinion in- 
dependently, after a consideration of the facts and 
circumstances in the case, and that they need not 
accept or follow his opinion but mua follow their 
own. Itis not sufficient for the Judgeto give them 
this warning in a formal way either at the beginning 
or at the end of the charge. The warning must 
be given at the moment when he has forcibly or 
otherwise expressed his own opinion to the jury. 
There is nothing wrong in a Judge forming a strong 
opinion of the case either of the prosecuticn or of 
the defence, and as strongly expressing it to the 
jury. But he ought not to form such a strong 
opinion, nor express it, when the evidence is such 
hat any reasonable person ought, to be in reasonable 
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doubt about which story. they ought to believe. 
He must not dogmatically assert’ with regard to 


certain of the charges made by the defence that 
they cannot stand and that the jury must not place 


any faith in them, and remarks of that description, ` 


He must leave the matter to the jury though he 
may express hisown opinion about it. He should not 
make suggestions, for example, of bribery, which are 
absolutely without foundation upon the record 

The Judge must set down in his charge what he 
infact said to thejuryabont the law. The mere 
statement in a written charge that the sections were 
explained to the jury is not sufficient. KAMIRADDI 
SHEIK v. EMPEROR Cal. 832 
<S 297~—Jury trial—Direction to jury— 

Judge, if bound to repeat every argument of defence 

to jury. : 

Where the defence is substantially put to the 
jury, a mere omission to refer to this or that cir- 
cumstance or suggestion, is not non-direction, which 
amounts to misdirection. lt is not the function of the 
Judge to repeat to the jury every argument or sugges- 
tion urgedon behalf ofthe defence. MANAR ALI v. 
EMPEROR Cal. 1203 
———-—-§. 297— Jury trial— Main pointsin evidence 

placed before jury—Failure to place minor detaila 
before them—Misdtrection, if constituted—Charge to 
jury—No question of right of private defence 
arising—Law on the subject, whether should be 
explained to jury. 

Where all the main points in the evidence have 
‘been carefully placed before the jury, the fact that 
one or two minor details were not placed before 
them will not amount to such a misdirection as will 


be sufficient to vitiate the entire trial- a 


If in acase it appears that upon the materials 
placed beforethe Court by the prosecution and 
the defence, there was no question of the right of 
defence of person and property which could possib- 
ly arise, it is not necessary for the Judge to ex- 
plain the law on the subject to the jury, to enable 
them to come to aconclusion on that question. ; 
FAJER ALI DARII v, EMPEROR Cal, 1043 
= — 8 297—Jury trial—Summing up to jury— 

Evidence affecting all accused or none at all— 

Omission of Judge to divide up evidence against 

each accused—Whether constitutes misdirection. ` 

Ordinarily,” in summing up to the jury, the 
Judge should divide up the evidence as it affects 
each of the accused persons. But where due to 
the circumstances in which the attack on the 
deceased took place, the evidence was such that 
it affected all the accused persons equally or not 
at all, the omission of the Judge, in summing up, to 
divide up the evidence as against each accused 
does not constitute misdirection as no injustice 
could thereby have been caused to any of the 
accused. Kuopa Bux v EMPEROR al. 1124 
~——— 88, 297, 298— Judge expressing his personal 

opinion as to evidence— Observation that jury is not 

bound by his personal opinion—Misdirection, if 
constituted. 

Where inthe charge to the jury, although the 
Judge had given emphasis to his personal opinion as 
to the evidence, he rectified his mistake by observ- 
ing that, if be had expressed his opinion about any 
piece of evidence, the jury were not bound to accept 
it and that they were to consider the evidence and 
to form their own opinion : , : 

Held, that these observations must have removed 
any wrong impression that might have been left in 
the mind of the Jury by the personal opinions 
expressed by him and that the charge could not ip 
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any way prejudice the accusedin their defence, 

HADI HUSAIN v. EMPEROR Oudh 911 

——~-~-§8. 297, 423 (2), 439 (2) \6)—Appeal 
against conviction—Court considering that sentence 
should be enhanced—Fresh notice to accused, if 
necessary. 

Where the accused persons have appealed to 
the High Court and they are before the Court, it 
is open tothe Court to give to the accused persons 
the ‘opportunity referred to in sub-s (2), 8 4:9, 
Criminal Procedure Code, of being heard upon the 
question whether the sentence ought to be enhanced or 
not by calling upon the accused in the person of their 
Advocate to show cause there and then why their 
sentences should not be enhanced In such circum+ 
stances it is not incumbent on the Court to issue 

‘a notice to them to bring them before the Court 
If a question of enhancement of sentence is before 
he Court, then the convicted person has only the 
same rights as regards challenging the actual con- 
viction as he would have had if he had come be- 
fore the Court by way of aregular appeal preferred 
by” himself or by proceedings in revision instituted 
by himself. Consequently where a sentence has 
been passed aftera verdict of guilty in a trial by 
jury the arguments on behalf of the convicted 
person before the Appellate Court must be limited 
to the matters referred to in subs (21, s. 473. 
Kuopa BUX v- EMPEROR Cal 1124 


— -——§§,297,537—Penal “Code (Act XLV of 
1860', as. 890, 395— Offence of robbery-—Omission to 
lay down the law by which jury is to be guided— 
Whether can be cured by s3. 587—Misdirection, if 
constituted—Re-trial, propriety of. 

In cases of offences falling under s. 395, Fenal 
Code, the Judge in his charge to the jury ought to 
explain to the jurors what are the essential ingredi- 
ents that go to constitute the offence of robbery as 
defined in s. 393 of the Penal Code and if he 
does not do so itis areal and nota mers technical 
defest. The omission by a Judge in his charge to 
the jury to lay down the lawbywhich the jury 
were to be guided as required bys 297 ofthe Code 
of Criminal Procedure is something more than a 
misdirection, it is a failure to comply with 
the express provisions of the law and hence s 537 of 
the Code of . Criminal Procedure cannot be made 
applicable to sucha case so as tocure the illegality. 
Jn such cases a re-trial should be ordered. Jagan 





v. EMPEROR Oudh 976 
~S 298 Sze ORIMINAL PROCEDURE CODE, 189%, 
s. 211 1197 


8,298—Penal Code (Act XLV of 1860), s. 
876 ~Direction to jury in cases of rape—Warning 
to jury that complainant's evidence should ‘not be 
accepted unless corroborated by independent 
evidence—Necessity of. 

In cases ofrape, the Judge must, asa matter of 
practice, warn the jury not to accept the evidence 
of the giil alleged to have been raped 
unless they find that it is corroborated in 
some material particulars implicating the accused. 
But he. ought to tell them that if, in spite of his 
warning, they come tothe conclusion that they be- 
lieve the girl, and think the accused guilty, then 
they have the right to convict him on her uncorro- 
borated evjdence Evidence affecting the character 
of the prosecutrix should certainly be mentioned and 
before a jury are justified in accepting the testimony 
-of the complainant they must be satisfied that she 
-is a witness of truth, and if they find that she isa 
“person, of bad or loose character obviously they wil] 
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be reluctant to accept her evidence. Where the 
Judge has failed to direct the jury on these mate- 
rial points, the conviction must be set aside. 
SURENDRA Narn Das v. EMPEROR Cal. 999 b) 
S, 298— Question of law left to jury fer 
decision—- Legality of. 

Under s, 298, Oriminal Procedure Code, it is the 
duty of the Judge to decide all questions of law 
arising in the course of the trial. The Judge will 
be in error ifhe leaves a question of law to be 
decided by the jury. Hapt Husain v. EMPEROR 

Oudh 911 

~$8. 301, 303, 304—Verdict of jury not 
clear and definite—Power of court to send case 
back for clear verdict—Recommendation by jurors | 
in verdict—Whether to be treated as part of verdict. 

Where the verdict ofthe jury is not clear and 
definite, it is wrong forthe Magistrate to send the 
cass back tothe jurors for a clear verdict according 
to law 

A-recommendation made.by the jurora in their 
verdict is nota part of the verdict and should not 
be treated as such. Emperor v VIDYA SAGAR 

- Oudh 689 b) 
ss, 303, 307, 374 —Calcutta High Court 

Rules and Circular Orders, Chap, I, r. 74(b)— 

Penal Code (Act XLV of 1860), ss. 802, 804— 
_ Proper way to question jury to jind out under 

which part of s. 804 -accused was guilty—Verdict 

brought in under 3.'304—Question as to intention— 

Propriety of—Proper procedure on disagreement 

with verdict—Second verdict under s. 3802— Whether 

“justifies conviction—Jury not applying their 

minds in understanding the!law'to be applied— 

Verdict, if can be relied on, , . 

The propor way to question the jury for the pur- 
pose of finding out under which part of s. 30 of the 
Penal Oode the prisoner was guilty is to put to 
them the elements enumerated in r. 74 (b), Chap. 1,° 
Rules, and Circular Orders of the Calcutta High 
Court Vol, I (Criminal), either one by one or as a 
whole, and tó get their special verdict thereon, 
When the verdict under s. 302, Penal Oode, is 
obtained as the result of questioning which cannot 
be justified as being in accordance with law, the 
verdict cannot be regarded as one on whicha con- 
viction can be based. 

If upon a verdict under s. 334, Penal Code being 
brought in, the Judge thinks that the verdict is not 
correct but that it should be under s. 302, Penal 
Code and questions the jury to find out whether the 
question of intention has been duly considered, such 
questioning would not be warranted either bys 303, 
Oriminal Procedure Code, or by r. 74 (b), If he ` 
disagrees with the verdict under s, 304, Penal Uode, 
being of opinion that it should be under s. 202, 
Penal Code, his proper course would be to make a 
reference tothe High Court under s. 307, Criminal 
-Procedure Code and for that purpose it would be open, 
to him to question the jury in order to find out their 
reason for the verdict that they brought in. If 
while trying to get a special verdict as regards the 
particular part .of s. 3(4, Penal Code, under which the 
jury desired to find the prisoner guilty, the Judge 
comes to be of opinion that the jury have not pro- 
perly understood the law as to the offence of culpable 








homicide not amounting tomurder he would be 
justified in explaining that law to them again ' 
and -it would be his duty to do so. But such ' 


summing up will have to be confined to that offence 
only and the questions to be put to the jury should 
be carefully framed to elicit from them their 
special verdict only, General questions, the effect 
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of which may be to enable tha jury to travel out- 
side s, 304, Penal Code, should be avoided. 
Questioning the jury after the record of a verdict 
under s. 304, Penal Code, being improper, a second 
verdict given by the jury under s. 302 isone on 
which aconviction cannot be based. When the 
High Oourthas reason to suspect that the jury had 
not applied their mindsin understanding the law 
to be applied the verdict is not such as can be relied 
on, Sapax MANDAL v. EMPEROR Cal. 860 F.B. 


$.307—Interference with verdict of jury— 

When proper. 

The jury is primarily thetribunel to find facta 
and itis not forthe High Oourt to interfere with 
the verdict of the jury unless it is unreasonable. 
Where the case is undoubtedly not free from diff- 
culty, and a great deal can be said on both sides, 
but it cannot be said thatthe jury's view was a 
bad view or an impossible view, the court is not 
justified in reversing their verdict Iimpzror v, 
CHUPAT Oudh 53 


ss. 307, 418—Appeal against acquittal— 

Interference— Ferversity of order under appeal 

~—~Whether necessary for interference, 

Where a Sessions Judge, who differs from the 
verdict ofacquittal of the jury, makes a reference, 
the High Court has to see whether the verdict of the 
jury isperverse But no such condition applies to 
s 4 8, Oriminal Procedure Code. as amended by Act 
XVIII of 1923, All that the High Court has tu see 
is whether the offence charged is proved against each 
of the accused persons and for this purpose the High 
Court has to take the definition of “proved” given in 
the Evidence Act. Emerrorv, Saxo DAYAL 

All. 15 
—S. 339 (3)—Approver—Prosecution of, for 
giving false evidence—Sanction of High Court 
—When to be given—Discretion—Exercise of— 





Voluntary nature or otherwise of confession to be | 


considered, 

The discretion vested in the High QOourt, by 
s. 339 (3), Criminal Procedure Qode, to sanction the 
prosecution of an approver for the offence of 


giving false evidence must be exercised with ex-. 
treme caution. When the High Court is asked to- 


exercise the powers vested in it by this enactment 
the cardinal question for consideration is whether the 
confession and the incriminating statement made 
by the approver were or were not true, If the 
Circumstances point to the conclusion that the 
confession and the incriminating statement were 
not true, the irresistible inference must be, that those 
statements were put into the mouth of the approver 
by some one by inducement or by threat and, in 
such a case, it would be opposed to public policy 
to prosecute and to punish an approver for the 


offence of giving false evidence, when as a matter of . 


fact he did not voluntarily make the incriminating 
atatement. On the other hand, if it appears that 
the confession and the incriminating statement 
represented the true state of facts, and the approver 
in collusion with the accused resiled from the state- 
ment previously made by him, his subsequent state- 
ment must be falseandin* sucha case it is not 
only desirable but expedient to order his prosecution 
for giving false evidence, The exercise of the 
discretion must depend on the answer to the 
question whether the confession was or was not 
voluntary and, all the circumstances must be 
carefully considered in order to arrive at a con- 
clusion on the point. In the consideration of. this 
question the fact that, on the promise of pardon 
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being tendered to him, it is very easy to persuade 
an illiterate villager to make a confession should 
not be lost sight of. Jimpzron v, Maraura All 653 
mbi, 344, Sze ORIMINAL Proogpurz Cong, 

1698, s. 167 : 675 
~S. 344 — Stay of proceedings —Indefinite 

stay, if legal—Proper course to be followed— 

Pendency of civil sutt—How jar justifies stay of 

criminal proceedings. 

A Oriminal Court has no power afterit is seized 
of a. case to stay proceedings indefinitely. The 
proper course is to postpone the case, not without 
a day, but for fixed and definite period. 

Where it is not known when a civil suit for, 
declaration instituted by the accused will be dis- 
posed of, and it is likely that when judgment is. 
given there may be an appeal and even a second 
appeal, and the Qivil Oourt's decision will not dispose 
of all questions, it is undesirable that a complaint 
against the accused should remain undisposed of 
tillthe Oivil Court has pronounced on the question 
of title Bmerrorv DINALSHAH Ragansaad Sind 856 

s 345 (5-A), (6)—Complainant com- 
promising case with accused voluntarily —Per mission 
to compound by High Court sitting im revision-~ 

Whether can be given—Hffect of composition— 

Acquittal. ; 

Where the complainant in acharge under s. 324, 
Penul Code, applies to the High ourt, sitting in 
revision of the ordac of tue Sessions Judge, alleging 
that he has compromised the case with the accused 
and urges iu person before the High Court that he 
has compromised the case with the accused volun- 
tarily, it is expadient in the interests of justice 
that the conpromis3 should be accepted. Under 
s. 345 (6), Oriminal Procedure Qode, on the composi- 
tion of the offence, the accused is entitled to an 
acquittal HAKAM ALI v. EMPEROR Lah, 1081 

ss 369,419, 439— Presentation of appeal 
without copy of judgment—Granting of time for 
filing copy — Order dismissing appeal for non- 

compliance with s. 419~Whether amounts to a 

judgment within the meaning of a. 869—Refusal 

to consider appeal on merits—Legality of, 

Where an appeal was presented before the Sessions 
Judge who on tinding that there was no copy of the 
judgment along with the appeal memo, granted time _ 
to the accused to filea copy of the judgment and on 
the expiry of the period passed an order dismissing 
the appeal as no steps had been taken to complete 
the appeal by filing acopy of the judgment ;. 

Heid, that the order was one of rejection of the 
appeal for non-compliance with the provisions of 
s. 419, Oriminal Procedure Oode and not one of 
dismissal, and the order rejecting the appeal could 
not be held to be an order amounting toa judgment 
within the meaning of s. 369, Oriminal Procedure 
Code, and did not prevent the court from consider- 
ing the appeal on the merits BANSGOPAL V, EMPEROR 

All. 347 1b) 
s. 401—Boy of fifteen along with his brother 
and maternal uncle mercilessly beating another— 

Death-—Presumption that boy acted under influence- 

of maternal uncle—Action under s. 401, propriety of. - - 

Where the petitioner, a boy of fifteen, along with 
his brother and maternal uncle took part in merci- 


lessly beating the deceased from the effects of 
which he died, andthe assailants were convicted 
under s. 302, Penal Code and sentenced toe trans- 


portation for life ; i sn 
Held, that the presumption was that the petitioner — 


acted under the influence of his maternal uncle and 
that his case was one which called for the interven- 
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tion of Government in exercise of their powers under 
8.401, Criminal Procedure Code GHULAM MOHAMMAD 
v, EMPEROR ` Lah. 578 


s. 403—Charge for allowing prisoner to 
escape—Acquittal — Subsequent prosecution for 
violation of departmental rule in not having roused 
night officer—Two distinct acts of omission— 
Acquittal for one, if involves acquittal for the 
other— Penal Code (Act XLV of 1860), 8. 228 
—Police Act (V of 1861), 8 29. 

Where the accused, who was on the sentry duty 
when a prisoner escaped from custody, was tried 
under s. 228, Penal Code and s, 29, Police Act, for 
negligently suffering the prisoner to escape and 
acquitted but subsequently he was prosecuted for 

. violating another departmental rule; xr. 77 (e» 

Police Manual, which requires a sentry on night 
duty to rouse the night officer for public service : 

Held, thatthe principle of s. 403, Criminal 
Procedure Oode, did not apply to the case and that 
acquittal on the charge of having allowed the 
prisoner to escape was no bar for the prosecution of 
the accused for omission torouse the night officer 
asthetwo acts of omission were distinct and 
acquittal for one'did not: involve the acquittal 
for the other, BALCHAND Ram v. EMPEROR 

4 Pat 773 (a) 

s 403—Trial Magistrate framing charge 

against accused—Sessions Judge ordering prosecution 

of the accused for same offence—Legality of. 
Where the trial Magistrate has framed a charge 
against an accused person; and discharged him the 

Sessions Judge cannot ordér his prosecution for the 

same offence, ad to’ try:him again for the same 

offence will be in contravention of the provisions 
of s, 403, Criminal Procedure Code. Gaya DIN Lau 

v EMPEROR Oudh 1144 (b) 

s. 417—Appeal against acquittal —Inter- 
ference—Necessity for High Court to be satisfied 
that the conclusions of Sessions Judge are manifestly 
wrong 
In order to entitle the Crown to ask the High 

Court to convert an order of acquittal into one of 

conviction, the High Court must be satisfied that the 

conclusions of the Sessions Judge are at least mani- 

festly wrong. Emperor v. Narna Siyen Lah, 234 


ss, 417 to 423—Interference with order of 
acquittal — Conditions justifying interference— 

Weight to be attached to opinion of trial Court— 

Mere fact that lower Court has not been incompetent, 

stupid or perverse or has not blundered—Whether 

sufficient for dismissing appeal against acquittal. 

If the Appellate Court, after bearing in mind that 
there is the presumption of innocence in favour of the 
accused, still further strengthened by his acquittal, 
and that the trial Court was ina better position to 
judge of the credibility of the witnesses examined 
before it and, therefore, great weight has to be at- 
tached to its view, is nevertheless fully convinced 
that the conclusion of the trial Court was clearly 
wrong and its conclusion was contrary to the weight 
of the evidence, it would be fully justified in setting 
aside the order of acquittal. 

The mere fact that it is not possible to hold that 
the lower Court has been incompetent, stupid or 
perverse or has come to an unreasonable and dis- 
torted conglusion or has obstinately blundered 
would not be sufficient to prevent the Appellate 
Court from allowing an appeal against an acquittal 
if it were fully convinced that the court below has 
been misled by the extremely clever nature of some 
alse defence supported by 2 forged document, 
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Tt is essential for ` an Appellate Court to attach 
great weight to the opinion of the trial Court. 
Where two views are possible and each view is rea- 


‘sonable on the evidence and the Sessions Judge has 


taken one view, then even if the Appellate Court, 
had it been sitting as a trial Judge, would have 
taken the other view, it should not ordinarily inter- 
fere, unless it be shown that there was some irre- 
gularity in procedure or that there had been some 
other serious defect which necessitates a re exa- 
mination of the entire evidence anda fresh conclu- 
sion. But even this is a mere rule of caution and 
sound practice, and not any 1ule of law. It is uot 
possible to lay down any exhaustive list of the con- 


ditions which would justify interference with the 
order of acquittal passed by a lower Gourt. EMPEROR 
v. BAKO JANAK PANDEY All. 238 F. B, 


5 418- Conviction in trial with the aid of 
jury—Whether High Court can go behind jurors’ 
findings of fact. 

Jn an appeal froma conviction in atrial by jury, 
it is not open to the High Oourt to go behind the 
findings of fact arrived at by the jurors. SHUBRATI v. 
EMPEROR ` Oudh 1176 
s. 418—Unanimous verdict of jury accepted 

by Judge— Conviction— Appeal, if lies on merits. 

Where the Judge has convicted the accused ac- 
cepting the unanimous verdict of the jury against 
them, no appeallies onthe merits of the case under 
s 418, Criminal Procedure Code. EMPEROR © CHUPAI 








Oudh 53 
8 423 See FUGITIVE Orrenpers Act, 1881, 
(44 & 45 Vic. Ca 69), sa 14,19 929 


———— 88. 423, 439—RFight of 
challengiug conviction— Extent of 
Sub-section (6) of s, 439 gives the accused person 

no more right than that when he is -asked to 

show cause why the sentence should not be en- 
hanced he might also show cause against his con- 
viction and this section does not operateso as to 
reduce the effect of s. 423, cl. (2). The Counsel for 
the accused is not entitled to go behind the verdict 

of the jury and argue onthe evidence Kuopa Box v. 

EMPEROR Cal. 1124 

ss, 435, 438, 439—Order declining to stay 
proceedings—Whether an order within the meaning 
of s. 485—Reference to High Court—Powers of 

High Court. ; 

An order by a Magistrate declining to stay pro- 
ceedings is anorder within the meaning of s. 435, 
Oriminal Procedure Code. The power to refer to 
the High Court given by s. 438 is not limited to 
matters which the High Court will deal with under 
s. 439, and can be invoked inthe case of a matter 
of stay of proceedings. 

Per Divatia, J.— lt does not matter whether the 
High Court interferes in its revisional jurisdiction 
or inits inherent jurisdiction so long as it ismoved 
by the Sessions Judge. Therefore, s. 438 is not 
limited to the interference of the court unders. 439 
but it can interfere under the wide powers which it 
possesses, whether under ss. 439 or 661-A. lovis 
Puitiip Dras v. MAHADEY BARIK RAUT Bom. 230. 
~ 55, 435, 43 9—Revision—Accused, if entitled 

to contend that he was conricted on the sirengih 

of tainted evidence only. 

It is open to an accused person to contend in 
revision that he has been convicted on the strength 
of tainted evidence and tainted evidence only and 
that it is not the practice of the High Court to 
convict on such evidence, The Oriminal Procedure 
Gode confers the widest powers of revision upon . 
the High Court and it is not proper for Judges 


accused in 
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to lay down rules which confine that discretion in 
a manner in which the legislature has not seen 
fit to confine it. Emperor v SHANKARSART RAMSHET 
URAVANE Bom. 25 


5.436, provisO—Disregard of proviso to 
s. 436—Whether an illegality —Sessions Judge 





reversing order of discharge-—-Necessity of giving. 


reasons to direct further enquiry. 

A disregard of the proviso to s, 436 is an illegali- 
ty, and in any case, such irregularity as seriously 
Prejudices an accused person who is ordered to be 
proceeded against. In acasein which the Sessions 
Judge reverses the order of the Magistrate dis- 
charging an accused person the Sessions Judge 
ought to give reasons for directing further enquiry, 
It is highly desirable that such order should make 
it clear that the Magistrate's order discharging an 
accused person is based on grounds which cannot 
be sustained. Baacwan Das v. OHANDER BHAN 

All. 335 

——Ss. 436, proviso— Person discharged to be 

given opportunity to show cause — Obligatory 
nature of the proviso, 

The proviso to s. 436, Criminal Prozedure Oode, 
makes it obligatory on a court not to pass an order 
under! the section until the person discharged has 
had an opportunity of showing cause. CHHAJJU V. 





BEHARI Lah. 299 (a) 
— S 438. See CORrIMINAL PROCEDURE Cuong, 
1293, 8 188 772 





s 438—Reference by Sessions Judge to set 
aside convictions—Subseguent order on revision 
application —Legality of — Court, if becomes functus 
officio after prior order, 

Where a Sessions Judge passed an order recom- 
mending that the conviction and sentences passed upon 
the accused by a Bench of Magistrates should be set 
aside and subsequently rejected an application for 
revision made by the accused: 

Held, that after having passed the order of reference 
on the prior date, the Sessions Judge was functus 
officio and had no power to revise or review his own 
order and by aseparate order reject the application 
for revision and hence the proceedings which ended 


in the subsequent order were ultra vires and 
illegal. Ramesuwar Darr SINGH v. BHARATH SINGH 

Oudh 516 

s. 438, cl. 2—Apreal by one accused— 





Transfer of case. to Additional Sessions Judge— 
Accepting of appeal and reference to Chief Court 
im respect of another accused in the same case— 
Competency of reference 

A filed an appeal against his conviction in the 
Court of the Ka. Judge, This appeal was 
transferred by the Sessions Judge to the Additional 
Sessions Judge for disposal. The Additional Sessions 
Judge allowed the appeal of A, and made a refer- 
ence to the Chief Court recommending that B who 
had been convicted along with A should also be 
acquitted: 

Held, that in view of the provisions of cl. 2 of 
8. 438, Oriminal Procedure Code, as the case of B 
was not transferred to the Additional Sessions Judge, 
he was not competent to make the reference. 
EMPEROR v, LAMA SHAH Oudh 382 
8.439. i < 
Sez URIMINAL Procepure Cops, 1898, s, 108 266 
SEE CRIMINAL PROOEDURE Cops, 1898, s, 144 672 
Sze ORIMINAL Proozpurz Cope, 1898, s. 144 o {& 








of First Class Magistrate—Applicant not having 
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applied for revision before Sessions Judge or 

District Magistrate—Application, if can be enter- 

tained by Chief Court—Practice. 

The Ohief Court of Oudh is precluded from enter- 
taining an application in revision against an order of 
the First Class Magistrate when the applicant has not 
gone in revision either to the Sessions Judge or to the 
District Magistrate. AJODHIA SINGH v. EMPEROR = * 

Oudh 797 (a) 


with unfinished 





—S. 439 —Inierference 
proceedings, propriety of. ~ f 
Except in exceptional cases, the High Oourt will 

not iuterfere with unfinished proceedings. GHAN- 

SHAMDAS PuRSUMA4L V EMPEROR Sind 1019 

“5, 439—Re starting proceedings on same 

. facts —Propriety of —Accused unnecessarily harassed 
—Quashing of pending proceedings —Ewxercise of 
extraordinary powers of High Court. 

It is a gross abuse of the process of the criminal 
law to re-start the prosecution on the same facts, 
merely by describing the offence to be one under 
a different section than previously. Further en- 
quiry can be ordered only if the order of discharge 
is foolish or perverse or was based ona record 
which was manifestly incomplete 

Where the accused have been unnecessarily 
harassed by proceedings which have been re-started 
by order of court, it is proper for the High Qourt 
to exercise itsextraordinary powers -under a. 439, 
Criminal Procedure Code and set aside pending 
proceedings. Dura SINGH v. KAUSHAL SINGH 
Lah. 447 
trial—Con- 





s 439—Revision—Summary 
current findings of fact—Interference. 
The High Court is always reluctant to interfere in 

revision against findings of fact of two Courts, and 
more soin a case which has been tried summarily. 
But where it is clear that the lower Courts have not 
had before their minds the contentions of the parties, 
interference is proper. LALCHAND PiTUMAL v. EMPEROR 


. Sind 66 
——— 85,443, 107—Applicadility of s. 448 to 
proceedings under s. 107. h 
The provisions of s. 443 arenot applicable to pro- 
ceedings under s 107. The wording of s. 443 
refers to an accused person charged with 
an offence punishable with imprisonment and the 
time during which be can make a claim béfore his 
commission for trial under s. 213 or showing cause 
unders 242or entering on his defence under s, 256. 
In other words, it contemplates a case of an offence 
triable by a Sessions Court, as a warrant case and an 
offence triable as a summons case. It does not 
contemplate anything like proceedings under s. 107 
to which s 242 does not apply at all. Mr. WG, 
Oupisty v. Mrs Doris OHRISTY Lah. 997 (b) 
——— s. 476. 


. Sez ORIMINAL PROOEDURE Cope, 1898, s. 164 794 
SEE CRIMINAL PROCEDURE Cops, 1898; s. 195 1019 
— s.476—Order withdrawing complaint—- 





Revision against order—Interference in revision— 
Whether proper in absence of proofof want of 
jurisdiction.or lower Court having acted in eacess 
of jurisdiction—Civil Procedure Code (Act V of 
1908), s. 115, ARR , ; 
Where the -District Judge considering it undesir- 
able that proceedings under s. 476, Orimjnal Pro- 
cedure Code, should be initiated at the instance of 
a private party, makes an order withdrawing the 
complaint, an application for revision against the 
order- is governed bys. 115, Oivil Procedure OQode ° 
and cannot be interfered with in the absence of - 
proof that he had no jurisdiction to pass the order 
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or that he had acted in excess of 
tion, BHROPAL SINGH v. MAHENDRA Narain SINGH 
i Pat, 535 
8. 476—Proceedings under—Whether can be 
set aside for not strictly conforming to the section. 
Section. 476, Criminal Procedure Code’ contem- 
plates the recording ofa finding followed by the 
making of acomplaint and it requires thatthe 
complaint should be preceded by afinding of the 
court within the meaning ofthat secticn. But for 
the High Court to set aside the proceedings of the 
District Court merely by reason of the absence 
from his order of the exact words of the section 
would be an over-refinement of technicality and 
might lead to a failure of justice. Bankey LAL v. 
RAMPADARATH SINGH ` Pat. 712 (by 


———-88, 476, 476-A, 476-B, whether self- 
contained—Chap. XXXI, Criminal Procedure Code, 
applicability of, to appeals under s. 476-B, 
Sections 476, 476-A,476-B, are not self-contained 

: and the provisions of Chap, XXXI, Criminal Proce- 

.dure Code, can be applied to the hearing of an 

appeal unders. 476-B, Konuru Janarpana Rao v. 

Pratripaty LAKSHMI NarasaMMa Mad. 351 F. B. 


————8..4.76-(B). SEB ORIMINAL PROOEDURR CODE, 
1892, 8.164 - 


4 794 

5. 476-B—Proceeding under s, 476-B, 

‘ whether Civil or Criminal—Kevision under s. 115, 
Civil Procedure Code, competency of. 

The High Court can revise under s. 115, Civil 

Procedure Code, the proceedings of a Civil Court 

taken under s. 476-B, Oriminal Procedure Code. 


But it does not follow from this that the procedure 
of a Civil Court in hearing an appeal under s, 476-B 
must be taken to be that allowed by the Code of 
Oivil Procedure, Proceedings under s, 476-B are more 
of a criminal than of a civil nature. Kopuru 
JANARDANA Rao v. Pratripaty LAKSHMI NARASAMMA 
Mad. 351 F. B. 
———— 8. 476 -B-—Scope of-—-Complaint under s. 476 

—Power of Appellate Court to remand. : 

Section 476 B, Criminal Procedure Code, is not 
exhaustive of the powers of the Appellate Court. In the 
case of complaints made under s. 476, the Appellate 

. Court has power of remand and also of summary 
dismissal in such cases, A, T, Krisna MAOHARI' 
In re Mad. 794 
——-88-476-B, 423 (0) (d), 439——Appeal 

‘under 3, 470-B in Civil Proceeding—Power of 

Appellate Court to remand the case. 

In an appeal under s 476-B, Oriminal Procedure 
Code, in a civil proceeding, the Appellate Court has 
power to remand the matter back to the lower Court. 
for disposal, underels (c) and (d) of s, 423, Oriminal 
Procedure Code, Konuru Janarpana Rao v. 
PRATTIPATY LAKSHMI NaRAsAMMA Mad. 351 F. B. 

88. 488, 438—Petition for maintenance—. 

_ Allegation that wife was turned out of husband's 

house-—Enquiry into allegation--Enquiry ‘as to 

whether wife had good reason for not living with 
husband—Necessity of. ; 

When a petition under s, 488, Oriminal Procedure 
Code, is filed, the. Magistrate is bound to enquire 
into the'truth of the allegation that the husband had 
turned out the wife and as to whether ehe had good 
reason for not living with her husband, If such an 
enquiry has not been made andthe Magistrate has 
allowed ° maintenance, further 
directed by the High Court on a reference 
B. 438, setting aside the order of maintenance, 
TAJBARO v, GHULAM QADAR 
o—_—§.488—Muhammadan Law—Minor daughters 
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his jurisdic- ` 


enquiry ` may -be. 
“under, 


Pesh, 772 
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in custody of mother who has been divorced by the 

father—l'ather's offer ito maintain children if their 

custody is given to him—Whether amounts to 

refusal to maintain—Jurisdiction—Criminal Courts, 
- whether can take notice of mother of minor children 

being their lawful guardian. 

Where the minor daughters of a Muhammadan are 
in the custody of their mother, who has been divorced 


-by their father, but who is their lawful guardian, 


anoffer by the father to maintain the children 
provided they are entrusted to his custody is tanta- 
mount toa refusal to maintain them within the 
meaning of the provisions of s 488, Oriminal Pro- 
cedure Code, : 

Although it is not the function of a Criminal 
Court to decide questions as regards the right tc- 
guardianship of children, there is noreason why 
it should not take notice of the fact that the mother 
is their lawful guardian under the personal law and 
that the father is not prima facie entitled to demand 
their custody ` 

If the mother of minor girls who have not yet 
attained puberty is disqualitied to be the guardian, 
it is open to the father to move a competent court to 
appoint him or some one else as the guardian of the 
daughters. Until he does so, she is the natural 
guerdian and there is nothing inthe provisions of 
sB. 488, Criminal Procedure Oode, to show that he is 
entitled tu demand the custody of the daughters from 
theirlawful guardian as a condition precedent to 
maintaining them. ALLAH RAKHI ~v. Karam ILABI 

Lah. 123 
s. 488 —Proceeding for maintenance— 

Compromise between parties—Enforcement of 

compromise— Whether within jurisdiction of Civiu. 

Court—Duty of Magistrate— Parties to be relegated . 

to Civil Court. 

Where in a proceeding for maintenance under s 458, 
Oriminal Procedure Code, the parties enter intoa- 
compromise, the enforcement of the compromise comes 
within the jurisdiction of .a Oivil Court, and not of a- 
Oriminal Court. The Magistrate should relegate the . 
parties toa Civil Oourt for enforcement of the. 
compromise and should not incorporate it in his» 








order. S. W. Corser? v, Mrs. H. Cotpert Cal. 914 
ss, 488, 499—Boy below 18— Whether can 
be considered a child—College boy unable to. 


maintain himself-—Right to maintenance-—Change of: 
circumstances — Right of parties io move the 
Magistrate. a i te 
A boy below 18 years of age can be considered a , 
child so long as he isnot able to maintain himself, 
A boy can ask for maintenance from his parent so 
longas heis unable to earn his own living, even 
though that inability results from his taking an .. 
educational course provided the said educational . 
course is not being undergone with the object of in- . 
flicting upon the parent the burden of mainten- 
ance, < 
The parties to a maintenance order can always 
move the Magistrate again when thereis a change.. 
of circumstances, Suanno Devi v DAYA Ram 3 
Lah. 719 
-S 491. Sen Foairrvs OFFENDERS Act, 18817 
(44 & 45 Vic. On 69), ss. 14,19 929 . 
——-— S, 491—A pplication under—Habeas corpus - 
Rules of English Common Law—Applicability of - 
—Rejection of application—Second application to` 
the same effect and with the same objects- 
Mainiainability of-—Allahabad High Court General 
Rules, Chap. I, Rule 8. í 
The rules of English Common Law which govern 


. the procedure relating toan application for a writ- 
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: i : a te Ne 
of habeas corpus cannot*expressly or by implication s 


be considered applicable to the exercise of the 
statutory power conferred upon the High Court 
under s. 491, Oriminal Procedure Oode. Prima 
facie an application for the exercise of powers con- 
ferred under s. 491 should be i 
procedure governing an application for the exercise 
of powers conferred under any other section of the 
Code, ¢.g.,-an application for bail, It is open to 
the High Court under s.491 (2), to make special 
rules permitting successive identical applications 
for a direction under s. 491, Oriminal ‘rocedure 
Code. In the absence of special rules, Rule No. 8 
Chap. I, Allahabad High Court Rules, must be 
considered to govern such cases, the language of 
the rule being wide enough toinclude applications 
under 8.491. Under this rule the presentation of 
an application to the same effect and with the same 
object as a prior application -which has been reject- 
ed, is expressly prohibited. Hayparr BEGUM v. JAWAD 
ALI SHAH All, 820 


———~$,. 495—Private individual seeking to 
conduct Crown case—Permission of court—Necessity 
of—Duty of Police in trial of grave offences— 
Permission, when can be granted—Oficer empowered 
to ‘conduct prosecution—Powers of—Assistant 
Police Prosecutor, whether should be elothed with 
such powers 
Before a private individual can conduct a Crown 

case it is necessary for the applicant to obtain per- 

mission of the court under cl (1) ofs. 495, Oriminal 
` Procedure Code, that he should himselfbe put in 
charge of the prosecution. 
sion, for himself, then it is no doubt open to him to 
brief Counsel to represent him. The provisions of 
s. 495, cl. 11) are no doubt wide enough soas to 
empower a trying Magistrate to permit“ any 
person " to conduct the prosecution but that does 
not mean thatthe trying Magistrate should grant 
such permission indiscriminately. He has to exercise 
his discretion after considering all the circumstances 
of the case. Ina trial for grave offences such as 
murder a very heavy duty is cast on the Police and 
the District Magistrate to see that a real offender 
does not get off, and it is for the District Magis- 
trate and not for -a private individual to see 
that the Crown case is properly conducted. The 
fact that the accused is an influential man and 
the allegations that the Investigating Police Officer 

did notdo his duty properly before the case was 

sent tothe court, that the Crown case is being mis- 

handled, and that the prosecution js not being con- 
ducted by the Public Prosecutor himself, but an 
officer called the Assistant Police Prosecutor who 
will not be able to do justice to the case, are not 
sufficient grounds to justify the complainant being 
permitted to be put in charge of the Crown 
case, 

lt is no doubt true that an officer who ‘is either 
generally or specially empowered by the Local 

Government to conduct a prosecution is clothed with 

very wide powersand cl (2) of s8 495, Criminal 

Procedure Code, empowers such officer to enter a 

nolle prosecut. But whether an officer of the grade 

of an Assistant Police Prosecutor: should he clothed 
with such authority or not is a matter for Govern- 

ment to decide. KABUL v. EMPEROR Sind 131 


~S 497 (1), (5)—Batl—Interlocutory stage 
bail, when to be granted—Discretion of court in 
granting bail—Penal Code (Act XLV of 1860, s. 


409. 
Section 497 (1), Criminal Procedure Oode, does 


a 


regulated by the. 


If he obtains permis-’ 


not require that bail should be granted unless .to. 43 
Sessions Judge has evidence before. him which 

will practically justify a conviction. The.. 
accused, is not to be released if there appears reasona~,.. 


_ble grounds for believing that he has been guilty of 


an offence of the specified kind; but if the application. . 
for bail is made in an initial stage of the trial. 
the Magistrate may expect the prosecution to satisfy . 
him that it is a genuine case and that they will be 
able to produce good prima facie evidence in 
support of the charge, but he cannot expect at that, 
stage to have evidence establishing the guilt of the- 
accused beyond reasonable doubt, Under s. 497 (5) 
the Sessions Judge has a discretion in the matter 
of granting bail. Having regard to s, 498, the power 
of the Sessions Judge, like the power of the High 
Court, is unlimited and not fettered, asthe discre- 
tion of the Magistrate: is, by the provisions of 
sub-s. (1) of s, 497; except of course in this sense 
that the Sessions Judge like the High Court will 
naturally not grant bail in a case which comes 
under the clause in question unless there are some 
good grounds for doing so. In such a case there 
ought to be special circumstances to justify the 
grant of bail; and the Court need not be as strict 
in the case of an offence under s. 409, Penal Code, even 
though it happens to be made punishable with 
transporation for life, as ib should be in the case 
of offences like murder. EMPEROR v, KESHAV Vasunzy 
KORTIKAR Bom 1010 


s. 497 (5Y—Person released by the Police— 
Power of Magistrate to commit to custody — By- 
itself’, meaning of. 

In the case of an accused person who has been 
released by the Police, the Magistrate has no 
power unders 497 (5), Oriminal Procedure Co le, to 
commit him to custody. The words ‘by itself’ ia 
s. 497 (5) man by the Magistrate in question 
LAKHAMSI V. EMPEROR ‘ Sint 1159 

S 499, See CRIMINAL PROCEDURE Cope, 1898,- 

s 488 719 
———55. 499, 514 —Surety for attendance of 

accused on a fixed date and on other dates—~ 

Transfer of case and retransfer to same Court— 

Non-appearance of accused after re transfer— 

Surety, if liable 

Whera a surety signed a bail bond tothe effect 
that the accused would attend at the Oourt on a: 
fixed date and other dates of the preliminary 
enquiry, and the case was subsequently transferred 
from that Court and later re-transferred to it, the’ 
surety is not liable when the -accused fails to appear: 
after the re transfer The obligation under the 
bond ceased to exist on transfer of the case and ig: 
not revived on sulfsequent re-transfer of the case. 
Hew Lat GANGULY V. EMPEROR Cal. 1041 


—5. 513-—Scope and object of—Surety bond 
—Absconding of accused —Surety amount realized 
from accused's property-—Surety,if relieved of his 
liability —Contract Act (IX of 1872), 8. 138. 

A executed a bond agreeing to forfeit a sum of 
Rs. 100 in the event of the accused, who wag 
being bailed, failing to attend the court on the’ 
days fixed for hearing. The accused having ab- 
sconded, A's bond was forfeited by the Magistrate 
who ordered him to pay the whole amount of hig 
boni. But owing to certain reasons which appeal- 
ed to the District Magistrate, this amoupt wag ` 
on appeal to that officer reduced to Rs. 50. In 
revision 4 urged that as the Orown had already 
realised the sum of Rs 103from the property of 
the absconding accused, hecannot be made liable 
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over again for Rs. 100 or 
thereof : 

Held, that the principle laid down in s. 
Contract Act, had no application to the case and 


that the recovery from the accused of the amount 
forfeited by him under his bond did not felieve the 


payment of any part 


128, 


surety of his liability to make good such part of. 


his bond ashe had been ordered by the 
Court to pay. 

Section 513, Criminal Procedure Code is only an 
enabling section. The underlying 
section is to enable prisoners whoare not likely 
to abscond and who atthe same time cannot find 
‘sureties to be bailed on their finding cash. ABDUL 
Karim v, EMPEROR Sind 127 


——S, 526—Apprehension in mind of accused 
that they will not have a fair trial before the 
Magistrate—Reasonable grounds for existence of 
apprehension—Application for transfer—Whether 
should be granted. . 

It is very necessary that no person on trial before 
a court should have any fear that he may not re- 
ceive absolutely fair treatment. 

Where several adjournments had to be asked for 
in a case but the accused were not necessarily to be 
blamed for them and the Magistrate threatened that 
he would cancel the bail or proceed with the case 
and when he cancelled the bail, the accused had to 
get the order reversed by the Sessions Judge : 

. Held, that under the circumstances there were 

grounds for the accused to entertain a reasonable 

apprehension that they would not geta fair trial; 

and that the proceedings might be transferred to 

another court. SITLA PRASAD SINGH V. EMPEROR 
Oudh 96 

-———s 525—Transfer of case—Principles to be 
considered—Retransfer to same court merely on 
ground of convenience—Propriety of, , 
In considering the question of transferring a case 

from one court to another, the principle to be follow- 

ed is that itis not so much a matter of convenience 
nor of possible injustice, which haa to be consider- 
ed, but itis the apprehension in the mindsof the 
accused person and incidentally the public which 
ought to be taken into account, although it is most 
undesirable that there should be any feeling on the 
part of the accused persons or of the general body 
of citizens, that any trial which may lead to convic- 

` tion should have been tainted with the slightest 
suspicion of unfairness, 

Where a case has been transferred from the court 
of one Magistrate on the ground of an apprehension 
in the mind of the accused that he would not have 
a fair trial, it should not be re-transferred to the same 
Magistrate merely on the ground of 


Appellate 





convenience, 

Empgror v. Pareswarr SINGH Rang, 126 
8.530, See Criminal PROCEDURE Copz, 

1898, s. 39 (2) 757 


-~———-~§, 53 7— Penal Code (Act XLV of 1860), ss. 
417, 420~—Offence under s. 420 triable by First Class 
Magistrate—Trial by Magistrate holding only 
Second Class powers —Irregularity, if cured by s. 587. 
Where the accused has obtained a sum of money 

from the complainant by cheating, the offence falls 

under s. 420, Penal Code, and not merely one under 

s. 417 and the case fs triable by a Magistrate of the 

First Olass. If the case is tried by a Magistrate 

holding only Second Olass powers and hence having 

no jurisdiction to try it, the irregularity so eommitt- 
ed is noj covered by s. 537, Oriminal Procedure 

Oode. K.HUDA BAKHSH v EMPEROR Lah 737 

s. 552—Application under s. 552 to District 
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Magistrate—Procedure to be followed—Order for 
ade by Sub-Divisionad Magistrate — Propriety 
o 


When an application under s. 552, Oriminal Pro- 


- cedure Code, is filed before the District Magistrate, he 


has no power toorder a preliminary enquiry by the 
Sub-Divisional Magistrate as the provisions of s. 202, 
Oriminal Procedure Code, do not apply to a case under 
8.552. The former section clearly deals with a 
“complaint of an offence”, while the latter does not 
purport to do so, There is no complaint of any 
“offence” under s. 552 with a view that the Magis- 
trate, to whom it is made, should punish the offender. 
The section merely authorises a Presidency Magis- 
trate or District Magistrate on proof of the required 
facts, to restore an abducted female to liberty, to 
restorean unlawfully detained minor female to the 
custody of her lawful guardian. A person proceeded 
agdinst unders. 552 is not an accused and liberty 
is therefore expressly reserved to him to “offer 
himself as a witness in such proceedings” by s. 340 gi 
of the Oode. If a preliminary enquiry is at al 
found necessary, it must be conducted by the Dis- 
trict Magistrate himself. All that is necessary to 
take action under the section, is to examine the 
applicant on oath in support of his “complaint” of 
the unlawful detention of a woman or a minor girl, 
as the case may be, for an unlawful purpose, and issue 
a notice to the non-applicant to show cause against the 
complaint and to produce the woman or the girl 
“before the court to bedealt with according to law.” 
T ULBIDAS JANGLYADAS KOSHTA V. ÜHETANDAS Domapas 
Nag. 275 
s. 552 —Unlawful detention, meaning of — 

Father keeping daughter with him against husband's 

wishes —~Whether unlawful detention—Hindu Law 

—Guardianship. 

Section 552 of the Orimioal Procedure Code does 
most certainly “apply to cases in which a father 
refused to let his daughter go back to her husband 
and threatens to remarry her.” Such a case is prima 
facie one “of detention for an unlawful purpose.” 
Under the Hindu Law, upon the marriage 
of his minor daughter the father ceases tobe 
her legal guardian and her husbani becomes her 
legal guardian. It follows, then, that if the father 
of a minor married girl keeps her with him against 
the wishes of her legal guardian, he detains her “un- 
lawfully”. 

If the “unlawful detention” is fora purpese which 
is an “offence” or is legally prohibited or which isa 
civil wrong it would constitute an “unlawful purpose” 
under s. 552 of the Criminal Procedure Code. Since, 
the unlawful detention of his miuor wife by his father- 
in-law prima facie affords a cause of action to the 
husband to recover possession of his wife bya civil 
action, the purpose of such detention would likewise 





be “unlawful” within the meaning of s. 552 of the 
Oriminal Procedure Code. Tunsipss JANGLYADAS 
KOSHTA v. OHRTANDAS Domabas Nag. 275 





+ $$ 552, 202—District Magistrate calling 
back papers before enquiry is finished and dis- 
missing application—Legality of. 

Where the applicant clearly makes out a prima 
facie case under s. 552, by his complaint on oath, the 
District Magistrate is bound to issue notice tothe 
opposite party immediately. If the District Magis- 
trate directs enquiry and once the direction in favour 
ofstarting an enquiry under a, 202 of the Criminal 
Procedure Code has been exercised, it capnot be 
re-called by the Magistrate, at his sweet will and 
pleasure, until the enquiry is legally concluded 


“which means until all the witnesses whom the com 


Vol. 147] 


Criminal Procedure Code—conceld. 


plainant desires to examine in support of his case 
have been examined. Qe should not abruptly call 
back the record from the Sub-Divisional Magistrate 
before ths enquiry is finished and pass a final order 
dismissing the complaint unknown to theapplicant. 
Torsipas JANGLYADAS KOSHTA v. OHETANDAS Damonas 

Nag. 275 
S.561-A—Penal Code (Act XLV of 1860), 
3. 417—Criminal proceedings for forgery—-Pro- 





note alleged to be forged found genuine— Quashing - 


of proceedings against accused—Jurisdiction of 

High Court to quash proceedings. 

Where it appears that a criminal charge of for- 
gery cannot succeed for the reason that the pro-note 
originally suspected to be a forgery, has been 
proved to be genuins, the accused in the criminal 
case should be discharged at once, It is open to 
the High Court in the exercise of the jurisdiction 
vested in it bys, 561-A, Oriminal Procedure Code, 
to quash the criminal proceedings pending against 
the accused, where he has not been discharged by 
the trial Court. GIRDHAR GOPAL v. EMPEROR 

Oudh 1208 


Criminal trial. 


Ser O1vin Procepure Cong, 1908, s. 526 96 
See ORIMINAL PROCEDURE Cope, 1898, s. 297 832 
Sse Evingenoe Act, 1872, s. 114 (b) 1172 
Sge Penat Cone, 1860, 85, 302 676 (b) 


Admission of document afier conclusion of 
arguments at the request of proseculion~ Opportunity 
to be given to accused to adduce evidence in rebuttal, 
Where adocument is admitted after arguments 

have been heard in the case at the request of the 
prosecution, the Magistrate should be particularly 
careful to see that the accused were satisfied that 
they were being treated fairly. He should ascertain 
from them astowhether there was any evidence 
which they wished to give in rebuttal and then 
should consider whether an adjournment was not 
a proper procedure totakein order to give them 
an opportunity of adducing such evidence, Morrzup- 
DIN MONDAL v SEKANDAR MOLLA Cal 1095 

Admission that death resulted from injuries 
caused by accused—Burden of proof to show his 
act is covered by exceptions—Accused, if entitled 
‘to benefit of prosecution evidence. 

Where it is admittelby the accused that he 
caused the injuries to the deceased asa result of 
which he died, ordinarily, the burden of proving 
the ctrcumstancss which entitled him to kill the 
deceased so asto bring his case under any of the 
exteptions in the Penal Oode, is or him 
but, if be can establish that sach circumstances 
appear from the prosecution evidence, he would 
be equally entitled to their benefit. Monamman RAFIQ 
V, EMPEROR Lah. 722 


~ A fidawit by wife of deceased during hearing 
of appeal that evidence given by her wus false and 
given under pressure —Whether can be taken notice 


of, 

Where the wife of the deceased who at the trial 
admitted having illicit intimacy with the acsused filed 
an affidavit at the hearing of the appeal of the 
accused in which she declared that the evidence 
given by her against the appellant at the trial was 
false and that it had been given under the influence 
of the Police :. 

‘Held, that thera was no provision in the Oriminal 
Procedure Code under which such an affidavit could 
be produced or taken notice of and that the affidavit 
was only a belated attempt to save her para- 
mour, Mori Ram v, EMPEROR Lah, 692 
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— Appeal by Crown—Burden of proof as ta 
approver's evidence 

When the Crown files an appeal, the prosecution 
ought to show that the view taken by the first Court 
as to the reliability of the approvers is erroneous, 
TUMPEROR V, WAJID SHEIKH 
————Burden of proof—Accused putting on record 

statement of his criminal activities—Absence of 

repudiation or reasonable explanation—Statement, if 
can be regarded as conclusive -- Proof aliunde of 
truth of admission of guilt —Necessity of. 

Ifa person voluntarily electa to put on record a 
statement of his criminal activities, and thereafter 
neither repudiates’ that statement nor offers’a rea- 
sonable explanation of it, he has no grievance what- 
ever if the court regards thai statement as conclu- 
sive against him. In such circumstances thereis no 
burden placed on the’ Orowa of establishing the 
truth of the admissions of guilt aliunde. EMPEROR 
v. SURIYA KUMAR Sen TT Gal. 32 F.B. 

Circumstantial evidence along with evidence 
of principal witnesses not inconsistent with innocence 

of accused—Conviction, legality of. . 

Where the circumstantial evidence in a case con=' 
sidered in conjunction with the oral evidence of 
the principal witnesses is not inconsistent with the 
innocence of the aceused, conviction is not proper. 
Nawas KHAN v. EMPEROR Pesh. 572 

- Circumstantial evidence-—-When sufficient to 
justify conviction—Absence of evdence to connect 
aceused with commission of crime—Conviction, 
legality of. 

Circumstantial evidence in order to justify a con- 
viction must be evidence which unmistakably points 
to the guilt ofthe accused. It must be reasonably 
inconsistent with any theory of the accused's 
innocence. Where there is absolutely noevidence to 
connect the accused with the commission of the 
crime andthe conduct of the accused subsequent to 
the cecurrence is also more consistent with his 
innocence than with his guilt, a conviction is not 
justifiable. NANKAU v EMPEROR Oudh 106 
: Complaint filed before Magistrate empowered 

to take cognizance of it- Ccurses before him— 

Power to send case to another District himself. 

When a complaint is filed beforea Magistrate of” 
which he is empowered to take cognizance he has 
only three alternatives left to him: (:) either to 
dismiss the complaint ifhe does not believe it to 
be true, or (2) to direct an enquiry unders ‘0: or 
(3) to issue his process for the attendanco of the, 
accused He has no power to send the case to another’ 
district himself Ifhe is a Magistrate empowered : 





to make over a case to another Magistrate 
for enquiry and trial he can do so within: 
the limits of his own jurisdiction, but 


the law has not given him power tosend the case 
outside his jurisdiction. The complaint is in the eye 
of the law still pending before him, Ramasis SINGH 
y. BEOLA SINGH = ` Pat. 439 
Crown case not satisfactory —Defence of alibi 

rather satisfactory— Benefit of doubt. 

Where the Orown case was not very satisfactory 
and the alibi evidence was considerably better 
than that usually put forward in criminal cases 
though not entirely satisfactory : 

Held, that there was an element of doubt as 
regards the guilt of the accused and hence an 
acquittal was proper. Naa Tin HAN v JUMPEROR 

Rang. 440 
Evidence as to age of a persons—Medical 
evidence, value of. sen’ 

It cannot possibly be said that a doctor's opinion 


Pat. NGO. .- 
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on the point of a person’s age js not entitled to any 
greater weight than that of any other person. Even 
if the indications from which age can be deduced are 
known to a layman, a layman is not in a position, as 
a medical man is, to examine a person, with a view 
to discovering the presence or. absence of those in- 
dications. NASRULLAH v. EMPEROR- Oudh 759 (b) 


—Evidence—Existence of direct evidence of 

crime—Absence of proved motive, if material. 
When there is direct evidence of the crime, 

absence of proved motive is immaterial. MUHAMMAD 

ARAF V., EMPEROR Lah 409 

———— Evidence—Interested and unconvincing 
evidence let into corroborate approver's evidence— 
Sofio teney of—Evidence Act (I of 1872), s. 114, 
K ' 


Where the prosecution evidence let in to cor- 
roborate the approver’s testimony is unconvincing 
and interested, the witnesses beingin inimical terms 
with some of the accused, the required corrobora- 
tion cannot be said to have been supplied and 
the accused are entitled to acquittal. ARJAN v. 
EMPEROR Lah. 1231 


Evidence — Magistrate expressing opinion 
whether evidence of witness whom complainant 
wishes to examine, is or is not necessary— Whether 
proper. 
The rules of procedure do not permit a Magistrate 
to express his opinion whether the evidence of a 
particular witness whom the complainant wishes to 








examine isor is not necessary. Under the law this. 


tight is vested solely in the complainant. Touxsrpas 

JANGLYADAS Kosara v. OHETANDAS Domapas Nag. 275 
Evidence, on both sides interested—Guilt of 

accused—Surrounding circumstances. 

Where the evidence on both sides is of an 
jnterested nature the truth of either version and 
the guilt of theaccused must be judged in the 
light of surrounding circumstances. MOHAMMAD 
Rarig v. Emperor Lah 722 


Evidence —Police report--Evidentiary value 
of—Magistrate acting solely on report of Police 
Officer—Legality of. 

Where a petition is filed alleging that the prop- 
erty of the petitioner has been attached and that 
he had paid fine under protest,the Magistrate should 
not act solely on the report of the police as it is not 
evidence, The procedure is wholly unwarranted and 
it is the duty of the Magistrate himself to record the 
évidence of the parties and to come to a decision 
on the evidence. BANSIDHAR Mont v. EMPEROR 





Pat. 730 (a): 


Evidence—Reports and statements agreeing on 

main facts—Value of 
Where,in a case of rioting there is agreement 
between a large number of reports and statements on 
certain main facts, those reports and statements are of 
value. EMPEROR v SHEO DAYAL All. 15 


———- Evidence — Witness whose name is not 
mentioned in First Information Report---Value of 
evidence of such witness—Evidence, if can be 
rejected on sole ground of omission from report— 
Motive. : 

Although there may be cases where an omission 
to state some facts in a First Information Report 
may be proved and be a relevant matter of 
significance, yet where the witness whose name was 
not mentioned in the report was herself not present 
at the Potice Station, the mere omission of the 
reporter who himself was not an eye-witness, in 
recounting what he heard from an eye-witness, 
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cannok possibly lessen the yalue of the evidence of 
the witness. MUHAMMAD ARAF?, EMPEROR Lah. 409 
Rule that facts should be incompatible with 
accused's innocence for inference of  guili— 

Whether applies to case not dependent on circum- 

stantial ‘evidence alone. 

The principle that in cases dependent on circum- 
stantial evidence, in order to justify any in- 
ference of guilt, the incriminating facts must be 
incompatible with the innocence of the accused and 
incapable of explanation upon any other reasonable 
hypothesis than that of his guilt does not strictly 
apply to cases not dependent on circumstantial 
evidence alone, Manag ALI vY EMPEROR Cal. 1203 


——- —Sentence—Injurtes, of a minor nature and 
detected after four or five days—Penal Code (Act 
XLV of 1860), ss. 823, 825. 

Where the injuries inflicted are of a minor nature 
and aredetected only after four or five days,a 
sentence of six months and three months on the 
accused is toosevere and punishment for the period 
of imprisonment already undergone (‘one and a half 
months) would be sufficient Attar Hussain SHAH v. 
EMPEROR Lah. 1226 (a) 
———sSentence — Rash and negligent driving— 

Accident — Accused pleading guilty and being 

repentant—Speed of car not more than 25 miles 

an hour—Severe sentence, if called for. 

Although cases of accident due to rash and 
negligent driving of motor cars should be adequately 
yunished, where the accused isa young man, pleads 
guilty to the charge and is repentant and the 
car was not being driven at a speed of more than 
25 miles an hour and the accident was unfortunate, 
severe sentence is not called for, Ganaa Box v, EM- 
PEROR Oudh 698 (a) 


—— Sessions Judge disbelieving prosecution 
evidence in its main details -— Conviction on an 
assumption of what their evidence ought to have been 

— Legality of. 

In a criminal trial, it is beyond the scope and power 
of the Sessions Judge, while disbelieving the evidence 
ofthe prosecution witnesses in its main details, to 
build up a theory of his own as to what the transaction 
really was, and upon an assumption of what their 
testimony ought to have been, to come toa conclusion 
adverse to the accused. Hasumat v. EMPEROR 

Oudh 77 

——~~—— Unsatisfactory and doubtful nature of 
prosecution evidence—Benefit of doubt, if to be 
given to accused—Gravest suspicion against accused 

Whether sufficient for conviction—Untruthful 

nature of a large portion of prosecution evidence 

—Conviction on residue without corroboration— 

Legality of. 

The gravest suspicion against the accused will 
not suffice to convict them of a crime, unless evi- 
dence establishes it beyond doubt. When the pro- 
secution evidence is unsatisfactory and doubtful, the 
accused must be given the benefit of the doubt and 
the court need not go into the defence. The weak- 
ness of the defence must not be allowed to bolster 
up a weak case for the prosecution, which must not 
only establish the guilt of the accused but establish 
it beyond any reasonable doubt. 

When the prosecution witnesses are found to be 
untruthful asto the greater partof their evidence, 
it would be dangerous to convict the accused on 
the residue without corroboration Enmity is a double- 
edged weapon, and what would be a reason for the 
murder might also be a reason for fabrication of a 
false case, Uzga v, EMPRROR Oudh 111 
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Crown debts—Priority over unsecured creditors— 
“ Payment out of funds in court—Formal attach- 

ment, if necessary. $ 

The Secretary of State for India in Council re- 
presenting the Orown is entitled to priority in pay- 
ment over unsecured creditors and where there are 
funds in court out of which payment can be made 
the court can order payment without prior attach- 
ment. Notice of any such application must ‘be 
given to interested parties, Sonrram RAMESHUR v. 
‘Mary Pinto | Rang. 1014 
Custom (Kumaun', Ses Hinpu Law 826 
Custom (N-W, F. P.)—Babars of Dera Ismail Khan 

—Widow remarrying without consent of husband's 
~ collaterals—Forfeiture of her share in husband's 

“estate, 

Among 
trict, 


Babars of Dera Ismail Khan Pis- 
there - is a custom whereby a widow who 


remarries without consent of her deceased husband's . 


collaterals, forfeits her share in the estate left by 
that husband. NUR Jan Brat v. Moup Sarwar Jan 
Kuan be Pesh, 337 


Custom (Punjab,— Abadi— Porticns of abadi— ` 


Liability to partition. ‘ 
- Portions of the abadi occupied by houses of the 
villagers or used for public purposes are not liable 
tö partition. Bur SINGH v Sant Sinan ` Lah.1255 
Alienation of ancestral property—Minor's 
right to contest—Limitation Act (IX of 1998), s. 6— 
“Applicability of. i 
Under Punjab Custom when'ancestral property is 
alienated, a reversioner who is a minor has a right to 
` contest alienation of ancestral property notwithstand- 
ing the existence of nearer reversioners including his 
- father. In such cases he is entitled to extension of time 
under 8.6, limitation Act, 1908. Kuvsa1 Ram v. 
Nanp Lar Lah. 399 
Khatries of village Jhanjian in Ferozepore 
District—Whether governed by agricultural custom 
in matters of alienation ~Tests 
whether acaste is governed by agricultural custom. 
‘The khatries of village Jhanjian in Ferozspore 
District are governed by agricultural custom in 
matters of alienation. g $ 
One ofthe most important tests to be applied in 
determining whether a particular caste is or is not 
governed by agricultural custom is’ to ascertain 
whether or not they form a compact village com- 
munity, or, at least, compact section of the village 
community. If they do so, the presumption is 
strongly in favour of the applicability of custom. 
Once this presumption has been. established, the 
onus is shifted onto the party which relies on 
personal law Jaswant SINGH v. BHANA Lah. 1182 
Rupar Tahsil in Ambala District--Sisters, 
~ if inherit in the absence of near collaterals. 
- Under the-custom obtaining in Rupar Tahsil of 


ths Ambala District,-sisters inherit in ths absence 
of near collaterals, i. e, 5th degree collaterals, 
Guroit SINGH V, BARU Lah 712 (a) 


Succession among Daliwal 

Tahsil, District Ferozepore. 

There is no custom among Daliwal Jats of Moga 
Tahsil, Ferozepore District, by which collaterals 
can succeed to the self-acquired property of a male 
proprietor in the presence of his daughter. RATTA 
v Jar Kaur f : Lah 237 
t Suit for possession of land in village 

against proprietors—Some proprietors admitting 
- plaintiff's claim—Decree for joint possession against 

share of confessing defendants, whether should be. 

- passed, i 

Where in a suit. for possession of land situate in 
a -village against the village proprietors, some of the 
proprietors admitted the olaim of the plaintiff, but 


Jats of Moga 
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the claim was nevertheless dismissed : 

Held, that the dscre: should bs modified 111 that 
the plaintiff should begiven a decree for joint 
possession in respect of tha shares of the confessing 
defendants. GANUN v. Ram DITTA Lah. 745 
Customary Law (Punjab)—Alienation—~Father 

entering into speculative transaction—Court to decide 

if he acted bona fide and he entered into it bona fide. 

Where a mals proprietor with children,- governed - 
by the Oustomary Law, enters into speculation, 
it is for .the court to decide whether the 
speculation was a good sp2culation and a reasonable 
one and. he enteréd into it bona fide. Jit SINGH v. 
Lasa Sıxan PANA Lah. 329 

Alienation—Suit to ‘set aside alienation~ 
Trial Court finding land to be non-ancestral— 
Suit considered as in the alternative to set aside 
alienation on ground of incompetency of vendors 
to transfer—Decree—Appeal—Finding that plaint 
did not attack alienations on ground of incompetency 
of vendors—Amendment of plaint—Remand for 


` . re-trial—Necessity of. 


The plaintiffs as reversioners: filed a suit to set 
aside alienations which they’ alleged had been made 
either by two persons A and B asserting that the 
property belonged to them or as guardians of the 
real owner who was of unsound mind. It after- 
wards transpired that they were made by A alone 
aud he did not profess to act as guardian of the 
real owner. The trial Oourt found that the land 
was not ancestral but considering that the suit 
was also in the alternative to set aside the sale on 
the ground of the incompstency of the alleged 
vendors, be decreed the suit. Oa appeal, the District’ 
Judge accepted the contention that if was an ordinary 
suit by a raversioner to set aside an alienation of 


ancestral land brought under ths Oustomary 
Law of Punjab and on the finding that 
the land alienated was not ancestral, the suit 


should have been 
appeal: ` 
Held, ‘that if the District Judge considered that 
the plaint did not expressly profess to attack the 
alienations on the ground of incompetency of the 
so-called alienors, then he should have under the 
circumstances of the case allowed an amendment 
of the plaint and remanded the suit for re trial as 
he had found that the defendants had been taken 
unawares as to the nature of the suit as found by. 
the trial Judge, and this order he should have 
pissed specially in view of the fact that the trial 
Judge understood the suit to be of that descrip- 
tion and the plaintifis. asserted it to- be such, 
GHULAM KHAN V, AHMAD KHAN Lah. 491 
Ancestral property—~Mere mention of name 
of common ancestor in settlement pedigree-—-Whether 
sufficient to raise presumption that property has 
descended from him, i 
Ths mere mention of the name of the common 
ancestor in the settlement pedigree is insufficient to 
raise a presumption that-the property has descended 
from him. Dewa SINGH v. Kisano Lah. 696 (a) 
Presumption as to custom, if arises only in 
cise of agriculiurists—Burden of proof of custom. 
A presumption that parties follow the Customary 
Law in matters of alienation only arises in the case 
of agricultural classes and Tarkhans arè not an agri- 
cultural class: The burden of proving that they 
follow the Oustomary Law is on the persons challeng- 
ing an alienation as being prohibited by Customary 
Law. Virro v. WARYAM SINGH © Lah 361 
Succession’ “to: ancestral -property—Jats— 
Nephew excludes daughtera, à i 


dismissed, aud accepted the 
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Under the ordinary customary law governing jats, 
daughters are excluded against a nephew in succession 


to ancestral property. Mayan Kaur v, BHAKTHAWAR 
Sinqu Lah 674 (a) 
—-——Tarkhans of village Chattiana, Tahsil 


Muktsar, District Ferozepore—Whether governed 


by custom, 

. Tarkhans of village Chattiana, Tahsil Muktsar, 
District Ferozepore, are not governed by Oustomary 
Law but they follow their personal law. VIRO v. 


WaARYAN SINGH Lah, 361 
Damages. See INJONOTION 640 (b) 
—-—— Charge of fraud against business-man— 
Exemplary damages. 
It is impossible .to trace the damage which may 


ensue when a charge of fraud has once been made 
against .a businessman, Exemlpary damages may be 
allowed in such a case, ALEXANDER BRAULT v 
INDRAKRISHNA KAUL i Cal. 455 
Suit for—Plaintiff not having sustained 

damages on date of suit—Suit, if premature 

Where the plaintiffs alleged thatthe defendants 
had dispossessed them ona certain date and claimed 
damages on the ground that they had suffered loss 
of the crops of the land, but it appeared that the 
plaintiffs at the date on which the suit was brought 
had sustained no damage : : 

Held, that the suit was premature and no cause 
of action with regard to theclaim brought existed at 
the date of the suit which should, therefore, be dis- 
missed.: Virnopa KUNBI v PYRELAL TELI 

Nag 709 fa) 

Decree A ppeal—Limitation for execution— Whether 

begins to run from date of original decree, 

Where although there was an appzal from the 
decrees in the suit in which the respondent was 
awarded costs, yet the question as to her costs was not 
the subject matter of tbe appeal, the period of 
limitation for execution does not begin to run from 
the ate of theoriginal deces GHULAM Hussain SHAN 
v RADEKA RANI Lah. 689 (a) 


Mere declaratory decree and hencenct capable 
of execution—Insertion of clause that recovery in 
future to be made by execution —Whether changes 
nature of decree. 

Where a decree is merely declaratory:ia nature 
and, therefore, cannot be executed, the mere inser- 
tion of a clause that recovery can in future be made 
by execution cannot change its nature, TIKAYA Ram 
v, GHANSHAM Das Pesh, 837 
Deed—Consiruction. 

It isa well-known principle of construction that 
each document must be interpreted in the light of 
its own language, and with the aid of evidence 
relevan; thereto. Ras RANI v, DWARKA Nata SINGH 

2 Oudh 160 
Construction—Deed of transfer—Words ‘ba 
istisnai’ and ‘mutasna shuda'—Significiance of-— 

Interpretation. 

Written documents must be construed as a whole. 
Each provision they contain must receive attention 
and from their several provisions the true intention 
of the partiesin regard to them is to be ascertained 

Where adeed contains the words ‘ba istisnai' and 
t‘mutasna shuda’ they should not be left out of con- 
sideration in construing the deed. These words 
make it clear that the land was really exempted from 
the transfer which the deed has effected. Sarraraz 
AHMAD V. BABAR ALI Oudh 397 
: Construction of--Sum payable on demand— 

“On demand", interpretation of—Limitation Act 

(IX of 1908), Sch. I, Arts. 59, 182, 
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Although prima faciea sum payable “on demand", 
is‘ repayable forthwith and the words “on demand” 
are superfluous, in each cas8 the question whether or 
not the parties intended that the words “on demand” 
should be treated as an integral and operative part 
of the agreement depends upon the true construction: 
ofthe agreement into which the parties entered. 
Tan Soon Tavs v Lionen Eure Do BERN 

Rang. 281 
Consiruction of—Words in deed clear— 

Subsequent conduct of parties—-Whether relevant. 

Where the words in a deed are clear, 
the subsequent conduct of parties is an 
irrelevant” consideration, - BARABONI QOoau CONOERN 
LTD, V, SERVITORS & SAEBAITS OF Sree Sree GOPINATH 
Jiu P. C. 884 

Covenants breachof which entails forfeiture 

— Strict construction. 

Covenants, the breach of which entails a forfeiture, 
must always be strictly construed. NRIPENDRA 
Buoosuan Roy v, JOGENDRA Nata Roy Cal 1220 
Defamation—Slander— Publication in law, what 

amounts to—Words capable of many meanings— 

Meaning giving a defamatory sense alone should not 

be taken, 

No civil action can be maintained for libel or 
slander unless there has been a publication of the 
words complained of; that is, that the defamatory 
matter has been made known to some third person, 
Where two or more persons agree together to write 
or utter words defamatory of another, and one of 
them writes or utters the words in the presence of the 
other or others who have so agreed, all of them may be 
sued asjoint tort-feasors provided there has been 
publication of the defamatory matter to some person 
other than those who are acting together or the 
person wronged. Butthe writing or uttering of the 
defamatory words by oneof them in the sight or 
hearing of the others alone will not amount to 
publication in law. 

Ths test as to whether a certain publication is 
slanderous or not is whether, under the circum- 
stanves in which the slandar was published, reasonable 
men to whom the publication was made would be 
likely to understand it in a slanderous seuse. It 
is unreasonable that where there are a number of 
interpretations, the only bad one should be seized 
upon to givea defamatory sense to the publication, 

Where the plaintiff entered the defendants’ shop 
and asked for the price of some flowers to one of 
the lady attendants anda partner of the defendant 
firm in pursuance of a previous notice to. the at- 
tendants that the plaintiff should not - be served, 
told the plaintiff in the presence of the lady attendant 
that he was sorry hecould not serve him, and tha 
plaintiff inetituted a suit against the defendants for 
damages for breach of contract, for damages for 
slander and for a perpetual injunction to compel the 
defendants to deal with the plaintiff: 

Held, (i) that there was no concluded contract, 
inasmuch as in a contract for sale of goods, the 
most essential condition was the price and there was 
no evidence in the case as to the price of, the 
flowers: 

(ii) that the defendants were not bound to serve 
any member of the public who cared to enter the 
shop for the purpose of business and thata shop- 
keeper could not be forced to deal with any one; 

(iii) that as there were a large number of inter- 
pretations which might be put upon the words, it 
‘was unreasonable to select the only one which 
would givs a defamatory sense to them, and 

(iv) thatthe partner and the lady assistant were 
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so closely identified together in this common duty 
imposed upon them by fhe firm and by agreement 
that the fact that one of them was the actual 
mouthpiece of them both would not amount to 
publication to the other. Mrssrs. TREVELLION & CLARK 
v A, Minox All, 982 
-Dekkhan Agriculturists Rellef Act (XVII of 
. 1879), s. 12—Mortgage—Consideration— Burden 
~ of proof—Admission .by mortgagee in mortgage, 
value of. 

_In the case of persons governed by the Dekkan 
Agriculturists Relief Act the burden is not upon 
a mortgagee who has admitted receipt of sonsidera- 
sion in the mortgage deed to prove that the admis- 
sion was false Under the Act tbe onus of proof is 
on nobody's shoulders. The court has to find out the 
facts. But the admission is admissible as evidence 
against the mortgagee even in an inquiry under the 
Dekkhan Agriculturists Relief Act. 

Per Rangnekar, JA puisne mortgagee is not 
bound to file a suit for possession within 12 
years from the date of the mortgage if the prop- 
erty is not in the possession of the mortgagor 
but in the possession of a third party or a prior mort- 
gageo.. GanpaT v. Hanam Goupa Bom 919 
Divorce Act (IV of 1869), ss 10, 16—Suit for 

dissolution of marriage— Proof of wife having con- 

tracted gonorrhaa from husband - Adultery, infer- 
ence as to—Cruelty—Decree nisi, if can be passed, 

The petitioner (wife) instituted a suit for 
dissolution of her marriage with her husband alleg- 
ing cruelty and that he had communicated gonor- 
rhoea to her on which fact she based a charge.of 
adultery. It was foundon the evidence that the 
wife bad contracted gonorrhea from her husband 
but not that-he knew atthe timethat he infected 
her that he had the disease : 

Held, that the husband was guilty: of adultery 
and onthe evidence that he beat her on many 
occasions, the charge of cruelty was also proved and 
these were sufficient to entitle the wife to 
nisi. Mrs. Prowise NAGLE Nee LANGHORNE v Mr, 
Mervyn EDWARD NAGLE Lah 626 (b) 
Easements Act: V of 1882 ,s.15—Use of land— 

Payment made for use of land—Right by pre- 
- scription, if arises. 

.Where a person makes a payment for the use of 
land such user is by license ‘and is not a user by 
right, and ib is only a user by right which can 
give rise toa right of prescription within the mean- 
ing of s. 15 of the Easements Act. The useof a 
piece of land by certain cartmen crossing it on pay- 
ment to certain others does not- give rise .to any 
prescriptive right because by making such payment 
the cartmen acknowledge the title of the persons to 
whom they pay. AKHTAR HUSAIN KHAN v. CoLLEOTOR 
oF District BAREILLY ; All. 272 
East India Cotton Association, . By-law 82 — 


. Teji mandi and mandi contracts—Refusal to sign . 


: contract and take or give delivery on date of exercise 
of option—Implied contract to sign, if can be 
inferred—Claim to recover differences : from 
defendant —Marntainability of. 

The plaintiffs, certain members of the East India 

Ootton Association, entered into certain teji mandi 


and mandi contracts with the defendant in respect. 


of cotton. On the dates upon which the options 
became exercisable, the defendant, against whom the 
options had gone, refused to sign the contracts. for 
taking or giving delivery, thereby refusing to carry 
out the terms of the original bargain The plaintiffs 
closing the contracts filed a suit to recover the 
difference from the defendant:. 
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East India Cotton Association, By-law 82— 
concld. 5 NGE, 


‘Held (4) that by-law 82, of the East India Ootton 
Association did notin terms require an express 
contract and an implied contract was sufficient; 

(ii) that as a teji mandi transaction is not a mere 
wagering transaction, it must be presumed that 
the parties impliedly agreed’ that the necessary 
contracts should be signed inthe form required by 
the by-laws and that there was an implied agreement 
at the time the contracts were entered into that the 
requisite contracts in the requisite form should be 
signed; 

Fao that, consequently, the plaintiffs were entitled 
to succeed. Naganpas v. QGHANASHYAMDAS Bom 412 


Electlons—Zlection set aside for disqualification 
of candidate— Fresh election, whether necessary— 
Order declaring next candidate duly elected — 
Legality of—Writ of certiorari—Madras Local 
Boards Act (XIV of 1920), s 199 (2), (c)—Rule 

7 relating to election disputes, r. 12, 

Although, when an election held under the Madras 
Local Boards Actis set aside on the ground of dis- 
qualification of the candidate, the proper course will 
be to order a fresh election, yet, inasmuch as the 
Election Commissioner has a discretion under r. 12 
ofthe Rulesframed under the Madras Local Boards 
Act, either to declare another candidate elected or to 
order a fresh election, a writ of certoirari will not 
be issued merely because the Commissioner did not 
order a fresh election but declared another candidate 
elected. 

. When acourt of a similar authority gives to itself 

a jorisdiction which it properly has not got, by 

taking an erroneous view of the law,awrit will be 

issued,but there will be no writ if it makesa mistake 
jn the law when acting in the exercise of a jurisdic- 
tion which it undoubtedly possesses. KURAMTULA 

Gancapu v, D, V N. ABRAHAM Mad, 819 

Estoppel—Non-claimer by earlier grantees of. 
different kind of accretion— Whether precludes later 
grantees from claiming right i 
‘The fact that some of the earlier grantees acquiesced 

in fiesh grante being made by the Government of 

lands which they might have claimed for themselves 
as accretions cannot have any adverse effect upon the 
rights claimed by subsequent grantees when the acere- 
tions in the earlier cases were different from those’ 
subsequently claimed, SECRETARY or STATE v. Foucar 
& Company Lp, P.C. 657 


- Evidence —Defence theory capable of being proved 


- —Deliberate failure to adduce evidence—E fect, 
A theory propounded by the defence which could 
easily have been supported by evidence which the 
defence deliberately failed to produce, cannot be 
accepted. Saxo DINA v. EMPEROR All. 676 b) 
. Documents and statements inadmissible in 
evidence—Whether can be included in record of 
appeal to Privy Council, > : 
A party cannot be permitted to include in the 
record of an appeal to His Majesty in Council, docu- 
ments and statements tendered as evidence which 
have not been duly proved or admitted, and which 
are Clearly inadmissible KARAPAYA SERVAT v. MAYANDI 
Rang. 414 
—~— Document used to contradict witness—Whether 
should be put to the witness, 

Where itis sought to contradict a witness, the 
statement by which the contradiction is sought to be 
proved must be put tothe witness. NATHU. SINGE v. 
JSHAR Dayar ` ` Pat. 1190 
—-—-— Evidence of party, value of. . 

Thereisno rule of law that the evidence of a 
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4 
person must be rejected as-unworthy of credit 
by reason of his being a party to the suit. SURHANI 
Bream v. Imtiaz AHMAD Kaan Oudh 227 (b) 
= Oral agreement — Oral adjustment-- Memo- 
randum not signed— Whether can be used for proving 

oral adjustment. * 

Where an oral adjustment isnot signed and the 
writing is nothing more thana memorandum of the 
oral adjustment, the memorandum which is incom- 
plete for want of signature or other formalities ia 
not only no bar to evidence being given of the oral ad- 
justment. but can be used as evidence for the collateral 

urpose of proving the oral agreement. MADHOWDAS 

AM Das v. SANTRAMDAS DHARMADAS ` Sind 432 

~ Presumption as to proceedings of a court, 


The normal presumption is that the proceedings 


of a court are conducted regularly in accordance 





with law. Tixaya Ram v, GHANSHAM Das Pesh. 837 
Evidence Act (lof 1872), s. 2 (1). Ses Mumam- 
MADAN Law 973 
= ss. 6,8, 9. Seg U.P. Oourr or Warps 
160 


AoT, 1899. ss, 34, 47 


s 10— Document written by a person 


describing conversation with stranger who refers to. 


accused as a conspirator—Admissibility of. 

A document written by a person since deceased in 
which she déscribed her conversations with a third 
person in which she said that he told her that 
among his revolutionary friends was the accused, to 
whom he was accustomed to turn for guidance, is 
admissible under s. 10, Evidence -Act,as the state- 
ment if proved is itself a relevant fact by virtua of 
s. 10. The statement bythe writer is a relevant 
fact and being admissible under s. 10is evidence of 
all the conspirators including the accused, to the effect 
that. the third person. made his ataterent concerning 
the accused. 

The-former association of an accused person with 
proved conspirators must be construed in the light of 
his subsequent actions, EMPEROR v. Sursya Kumar 





SEN Cal 32 F. B. 
—$,11 See U.P. Couer or Warps AoT, 1899 

. 88 34,47 160 
-e § 24-—-Haxculpatory eiement ina confession 


not found to be false—Confession, if tobe accepted 
as a whole—Hvidentiary value of confession, 
Where there is no other evidence to show 
affirmatively that any portion of the exculpatory 
element in a confession is false, the court must 
acrept or reject tke confession as a whole, and 
cannot accept only the inculpatory element while re- 
jecting the exculpatory element as inherently in- 
credible. But it would be a dangerous doctrine to 
hold that, when an accused person has confessed, in 
every case, whether there was other evidence besides 
' his confession against him or not, every statement 
made by: him in his confession must be accepted as 
true. SANLAYDO V EMPEROR Rang. 49 
a ~S. 24—Extra-judicial confession— Whether 
. words, used were intended to convey inducement 
depends on circumstances—Burden of proof that 
confession was not so induced is on the prosecution. 

: Whether the. words-used by a person to a confess- 
ing accused were intended to convey to the accused an 
inducement, threat or promise or not, and whether 
such inducement, threat or promise was sufficient 
or not to give the accused reasonable grounds to 
suppose that he will gain an advantage or avoid 
an evilof a temporal nature in reference to the crime’ 
must depend on the surrounding circumstances in 
which the wé@rds were used. It is upon the prose- 
cution to prove that the confession was not im- 





properly induced, ` 
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Where the accused wes taken to a person in 
authority in the place where he had encamped wtih 
the Police party and he pointing out a Policeman 
to the aczused reminded him that the Police were 
true and asked him to speak the trath; 

Held, that although the accused might not, strictly 
speaking, have been in the custody ofthe Police, yet 
the words used to him were not intended merely to 
convey a warning to him that he should speak the 
truth but were intended to convey to him that if he 
did not speak the truth it would be the worse for him: 
Mor PHALAI We TUMPEROR Sind 1033 
~———S, 25 ~ Confession- Interpretation of—State~ 
i me containing admission to be considered as a 

whole, 7 

Although the word ‘confession’ is not defined in 
the ‘Evidenca Act,: it has been judicially inter- 
preted as meaning anadmission made at any time, 
by a person charged with a crime stating or suggest- 
ing the inference, that he committed that crime. The 
statement so made should, however, be considered 
aga whole. It would not be right to take isolated 
portions of it, andto consider whether any’ of them, 
regarded separately, amounts to an admission’ of 
guilt or not. Emperor v, NGA San Win - Rang. 60 
S. 25 —Confession to chaukidar. -Admissibility 


|| 





of. . 
y confession to a chaukidar is not a confession 
to a Policeman within the meaning of s. 25 of the 
Evidence Act. GHUNNAI V, EMPEROR All. 630 

8. 25 - Confession to large crowd of villagers 

Presence of Policeman in the crowd—Whether 

renders confession inadmissible. 

Even if a Policeman happens to be a member 
ofa crowd of villagers and a confession is made to 
the villagers at large, the mere fact that a Policeman 
happened to b2 present in the crowd, will not make - 
the confession inadmissible in evidence. Gaunnar v, 
Evrrror All, 630 
S°26—Oral confession to Magistrate soon 

after’ arrest— Admissibility of. 

Even an oral confession madeto a Magistrate ig 
admissible in evidenco under s 26, Evidence Act, 
ssoecially when the confession is made so soon after 
arrest that the police could have had scarcely any 
opportunity of bringing pressure upon the confessing 
accused. Mort RAM v EMPEROR Lah, 692 

s. 32—OConditions precedent to admission of 
statements under s 82 ' 

Before evidence is admitted under s 32, Evidence 
Act, it must be proved thatthe witnesses who made 
statements sought tobe admitted are either dead or 
are not available as witnesses for any other reason, 
Karapaya Servat v. MAYANDI Rang. 414 

$ 32 (5)-—Statement by husband in main- 





tenance proceedings after dispute asto paternity 
arose—~Admissrbility 
A written statement filed by the father in an 


application for maintenance in which the father 
denied the paternity ofthe son, is mot admissible 
as a statement by the father unders 32 (5), Evidence 
Act, in a dispute asto the son’s paternity when it 
has not been made before the dispute arose. Noris 
it admissible under s 33 when it was not a state» 
ment given in evidence at the maintenance enquiry, 
Karapaya SERVAY v. MAYANDI P.C. 891 
8.33. Sez ORIMINAL Proozpurg Cope, 1898, 
A 234 
S. 33—Statement hy wife in guardianship 
petition in pursuance of arrangement jor bargain— 
Whether admissible against son, 4 , 
Statements made by the wife in a guardianship 
petition filed by her asa result of ag arrangement 


8. 288 
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under which she was to get a portion of the husband's 

roperty on condition she admitted that the son was 

Pira of another person, are not admissible against 

the son as evidence of the truth of the statements 
therein contained. KARAPAYA SERVAT V. MayANDI 

P C. 891 

ss. 33, 112—Question of- legitimacy — 

Marriage admitted—Burden of showing non-access 

between husband and wife. 

Where the marriage between two persons is 
admitted and there is no suggestion that it was 
afterwards dissolved, the only question in deciding 
the legitimacy of a person alleging to be the son 
of the marriage isto see whether the husband and 
wife had access toeach other at any time when the 
son could have been begotten. The burden of 
showing thisis upon those who challenge the 
legitimacy of the son, Where non-access is not prov- 
ed at the time the son could have been begotten, 
the legitimacy of the son cannot be doubted although 
a cloud of suepicion might have been cast upon the 





moral conduct of the wife after the period during 


which, from the admitted date of birth of the sun, he 
could have been begotten. Kararaya Serva v 
MAYANDI P. c. 891 


————--88. 35, 74—Order sheet of couri — Formal 
proof, 4! necessary. g 
Order sheets of courts, being publie documents, 

require no formal proof and each successive execution 

proceeding beiug a continuation of the previous one, 

it is not necessary to mark the order sheets of a 

previous proceeding asexhibits. Mrs Jann v Ras- 


KISHORE NARAIN SINGH Pat. 101 
s. 41. Ses Lunacy Act, 1912 479 
——— S, 60. Sem ORIMINAL PROCEDURE Copy, 1898, 
ss 162, 172 142 

————$, 68. Sex REGISTRATION Act, 19808, s. 17 
464 


S. 68 proviso—Registered deed execution of 
which is not denied—Admissibility in evidence— 
Proof by attesting witness, if necessary. 

A registered deed the execution of which ia not 
specifically denied anywhere by the defendants can 
be admitted in evidence under the proviso to s. 68, 
Evidence Act, without calling the attesting witness 
to prove its execution. GOBINDA v, Onsnan SINGH 

- Lah. 847 
=- -—S,68— Proviso tos 68 (added by Act XXXI 
of 1926), whether retrospective. 

The provisoadded to s 68, Evidence Act, by Act 
XXXI of 1926 is retrospective in its operation 5. GQ. 
SomMASUNDARAM CHETTIAR Ve MUTHIRULAPPA PILLAI 


Mad. 464 


———88, 74, 77—Uncertified copies of depositions 
in prior proceedings—Necesstty of proof before 
admission. 

Uncertified copies of depositions in a prior proceed- 
ing can be admitted. only siter they are proved 

properly. KARAPAYA Servar v. MAYANDI Rang. 414 


——— $8. 74, 80 —Certified copies of confession— 

Admissibility of. 

Certified copies of confessions by- accused persons 
would be admissible under s, 74 of the Evidence 
Act as evidence to prove the act of the Magistrate 
recording the confession, Where there are no ir- 
regularities, and the statement is taken in accord- 
ance with law, then under s, 80 of the Evidence Act 
there would be a further presumption that the 
circumstances under which it was stated to have 
been taken were true, but there would be no such 
presumption if the statement had not been taken 
jo accordance with law, The copies would not be 
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sufficient to prove the identity of the’ accused. 
MOHAMMAD ALI V. EMPEROR All, 390 F. B. 
s 90-Record of Rights— Presumption— 
porumeni prepared more than thirty years ago— 
ffect. 

The fact that a Record of Rights was prepared 
more than thirty years ago does notin any way 
affect the presumption attaching to it in law. The 
presumption is a rebuttable one and it isopen to 
the Magistrato to find upon the evidence if the 
presumption has been rebutted Heis not justified 
in wholly excluding the document from consideration. 
RAMROOP MAHTON v Mano MIAN Pat 774 
8. 91—Promissory note— Stamp insuficient— 

Other evidence of loan—Admissibility—Evidence 

as to rate of interest, whether admissible. 

If the hant-note evidencing a transaction of 
loan be inadmissible in evidence for want of proper 
stamp, the transaction can be proved by other evi- 
dence independent of the hand-note. 

But evidence as regards the rate of interest cannct 
‘be given independently of the hand-note, BALBHADRA 
Since v BHAGWAT PANDE ` Pat 706 

s$ 92- Jont promissory nute—Oral evinence 
to prove that one of the executants had signed only 
as surety—Admissrdiltty. 

Where three persons executed a promissory note by 
which they all bound themselves equally to pay the 
money ana ina suiton the note one of them pleaded 
that he had cigned only as a surety for the others 
and not as a principal debtor: 

Heid, that evidence to prove such a plea was not 
admissible in view ofthe provisions of s. :2, Evidence 
Aet ABDUL HAMID Kaan v. PUNJAB NATIONAL BANK 
LTD ` Lak. 785 

8. 97— Mortgage-decree— Boundaries and 
area of property totally wrony—Oral evidence to 
explain intention of decree— Admissibility -of. 

Tn ‘order to explain a decree one can look at the 
judgment and the pleadings of the parties. Ordi- 
narily these are sufficient to clarify the issue and 
thers isno need to go further But when the bounda- 
ries and the area are wrongly given and the matter 
is not inthe least advanced from the position of the 
decree by looking at the judgment and the plead- 
ings, oral evidence can be led to explain the facts 
and circumstances of the case from which the court 
will determine not what was actually mortgaged 
which led to the decree, but as to what all the mis- 
leading descriptions in the decree are to convey 
ALLAH BAKHSH v PUNJAB & SINDH BANK Lro. 








Lah. 23 
=-——-~88.103,106. Ses Sprorrio RELIREF Aor, 1877, 
8. 27 Be i 1134 

$ 108. Ser MUHAMMADAN Law 973 ` 


8.112—Access, meaning of. 

The word ‘access' ins 112, Evidence Act, means 
no more than opportunity of intercourse. Karapaya 
SERVAL v. MAYANDI , P C. 891 

s. 114.. Ses Penan Cone, 1860, s. 161 557 
S, 114—Judge signing decree—Presumption 
that decree is in accordance with judgment. 

Where the Judge signs a decree the presumption 
is that he satisfied himself thatit had been prepared 
in accordance with the judgment. ALA BAKHSH v. 
DURGA BAKHSH SINGH Oudh 961 

8.114—Presumption as to existence of facts 
which Courtthinks likely to have happened, 

Section 114, Evidence Act, enables “a Court 
to presume the existence of any fact which it thinks 
likely to have happened, regard being had to the 
common course of natural events, human conduct and 
public and private business in relation to the factg 
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of the particular case. If articles, which are of 
foriegn production, are found exhibited by vendors 
within Municipal limits itis permissible to presume 
that they had paid octroi duty on such goods when 
the same were originally imported. Raz NARAIN 
Varma v, MUNIOIPAL Board, FARRUKHABAD All 1199 
S 114 IUS. (p). 

Sse ORIMINAL TRIAL 1231 

Sge Pustio Gamatine Aor, 1867, ss. 10 11 317 


$, 114 (lus (b,—Approver's testimony — 
Corroboration-~Necessity of- Approver implicating 
himself and accused—Motive established—Accused 
pointing out spot wherefrom body was exhumed— 
Ojfence—Penal Code (Act XLV of 1860), ss. 201, 802. 
In order to sustain a conviction there must be 
independent corroboration of the testimony of an 
approver, and the corroboration must be ona point 
material to the issue. There is a great difference 
between confirmation of an accomplice as 
circumstances of the felony and those which apply 
to the individual charged The former only show 
that -the accomplice was present atthe commission 
of the offence, but the others show that tbe prisoner 


was connected with it. The testimony of the ap- 
prover ought to be corroborated in some material 
circumstances, such circumstances connecting and 


identifying the accused with the offence with which 
3 is charged. 
Š Where the only circumstances established by the 
prosecution were that the accused hada motive for 
doing away with the deceased, that on being ques- 
tioned a few days after the disappearance of the 
deceased, he denied commission of the offence but 
‘left the village and after his arrest he conducted 
the investigating party to his field and pointed out 
the place wherefrom the corpse of the deceased was 


exhumed : é 


Held, that though the circumstances were compa-. 


ible with the hypothesis that the accused disposed 
et the body afier the deceased had been killed by 
the approver, yet apart from the l 
of the approver, there was no evidence, direct or 
circumstantial, which would show that the appellant 
was responsible, either as a principal or 
abettor, for killing the deceased, though he was 


guilty under s, 20l, Penal Code. Jrwan “SINGH v,’ 


EMPEROR Lah. 215 





—Corroboration— Judge sitting without jury— Duty 
of applying same rules as in trial with jury 
treating himself as jury—Criminal trial. 


Section 114 (b), Evidence Act, provides that the 


Court may presume that an accomplice is unworthy 
of credit, unlesshe is corroborated in material 
particulars. This means thatthe material particu- 
lars must implicate the accused inorder that the 
corroboration may be such as is intended by the 
ection. : 

: In a jury trial it is the duty of the Judge 
to point out tothe jury the position in law affect- 
ing the evidence of an accomplice and to tell them 
that they may convict, if they choose, on his evi- 
dence slone; but that owing to the circumstances 
in which the evidence is given, it is, generally 
speaking, very dangerous to act upon it, unless they 
find corroborative evidence which implicates the 
accused pétson. “If sucha warning has been given 
and nevertheless the jury choose to. convict the 
accused in the absence of such corroborative 
evidence, the conviction will not e 
quashed. Where s Judge is sitting, without a 


jur, he must apply the same rule by “treating ~ 


INDIAN CASES. 


to the’ 


testimony ' 


as an’ 


ss. 114 illus. (b),133—Accomplice evidence H 


generally be ` 
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himself as a jury, If, therefore, these factors were 
not present to his mind and if there was not 
sufficient corrohorative evidence implicating the 
accused, then the conviction ought to beset aside 
just as ina jury case the same result ought to follow 
where the necessary warning has not been given- 
by the Judge to the jury. Sumapas Daw v. EMPEROR 
< Cal,1172 
- ss 114 Ilus. (b),133—Approver— Conviction’ 
on uncorroborated evidence of approver —Validity of. 
—Direction tojury as to necessity of corroboration 
—Nature of corroboration required. 
. Whilea conviction founded on the uncorroborated. 
evidence of one or more accomplices alone is valid in 
law, on the other hand the evidence of accomplices 
should not be left toa jury without such directions 
and observations from the Judge as the circumstances: 
of the case may require, To let the evidence of 
approvers go to a jury without giving them proper 
warning is a misdirection. But for a Judge to. 
withdraw consideration of the guilt or innocence of 
the accused from the jury by telling them that the 
conviction cannot be based on uncorroborated.- 
testimony of an approver would be no less a mise. 
direction and directly contrary to the statute. 
As regards the nature of corroboration required for 
the testimony of an approver, it is not necessary 
that it should be corroborated by direct evidence. 
Corroboration need not be sufficient by itself to 
prove the guilt of the accused It is sufficient if in 
sone circumstance there is independent implica- 
tion Eupgror» Wasp SEIKH Pat 1160- 
——~— 88 114 Ilus. (b), 133—Evidence of 
accomplice—-Corroboration—Approver's story being 
very probable—Whether necessity of corroboration 
-can be dispensed with. s 
The evidence of an accomplice requires independ- 
ent corroboration as against each accused. Although 
it is not necessary that the evidence corroborating” 
the story of an approver or an accomplice should _ 
be evidence which directly connects the 
accused with the offence, there must be some evi- - 
dence which tends ‘to show that the story of the 
approver or acczomplice is true in so far as it relates 
to the accused. ` ME. 
A circumstance cannot furnish corroboration of- 
the story of an accomplice against an individual 
accused if either it has no criminal significance 
apart from details of the accomplice’s story which 
are not themselves proved by independent evidence, . 
or the circumstance is susceptible of an innocent: 





-explanation which the court accepts as prob- 


able. - 

The mere fact that the approver's story is a very 

probable one is no reason for dispensing with the 

rule that such evidence requires independent corro- 

boration. EMPEROR v. SHANKARSHET RAMSHET Bom: 25. 
$, 115—Estoppel- Civil Procedure Code (Act ~ 

V of 908), O.I, ro 8—Applicatien under—Notice— | 

Purchaser of part of land involved in suit not 

objecting—-Purchaser, if estopped from bringing 

separate suit to establish his claim. 

A the purchaser of a portion of land from a widow. 
applied for mutation, This was objected by Band _ 
C who claimed the lands left by the husband of the _ 
widow as representing the entire body of the village. - 
Before mutation was allowed in A’s name, B and C 
instituted a suit as representatives of the entire prop- _ 
rietary body and claimed the land by right of re--. 
version. They also filed an application under O, I,- 
r. 8. On ndtice being sentto A, he did not take - 
any steps to be made a party to the suit. The suit- 
was decreed, In a partition suit A objected to hig 
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portion being included in the land to be partitioned 
and he was then asked to file a separate suit : 

Held, that on receipt of notice of the representa- 
tive suit A was not bound by law to take any action 
and that his inaction on receipt of the notice of 
the application under O. J, r. 8 could not be regard- 
ed asa waiver of his exclusive claim, and he was 
not estopped from bringing the separate suit. 
Sueo Oganp v. BROLA Lah. 228 


s. 115 —Estoppel—Conditvons for operation 
of the doctrine—Both parties aware of the 
circumstances and making temporary arrangement 
for mutual convenience ~Estoppel, if operates. 

In order to operate as an estoppel under s. 115 of 
the Hvidence Act three conditione must be fulfilled : 
(1) There must be a representation made by the 
opposite party witha view to cause belief, 2) that 
representation should have been believed under such 
circumstances that its falsity could not be aszertained 
in spite of due diligence, and (3) actions arising out 
of such belief. Where both parties are aware of 
the circumstances and merely make a temporary 
arrangement for their mutual convenience estoppel 
will not operate in respect of the arrangement, 
Deora Din Sincu v Ras Narain SINGH All. 715 


s 116— Lanilord and tenant—Istoppel 
against denying landlord’s title—Voluntary aitern- 
ment to person claiming paramount title, effect of. 
A tenant may dispute his landlord's title if he 

has been evicted by title paramount and by a party 

entitled to immediate possession, or if, under threat 
of eviction by a party having a paramount title and 
entitled to immediate possession of the premises, 
he has attorned tenant. But atenant will not be 
allowed to deny his landlord’s title if there was no 
eviction or threat of eviction, but only a voluntary 
attornment to a party claiming title VALIA MUHAM- 

MAD V. SAVAKUTTI KEYI Mad. 1218 

————. 133. T 

“Ser Evyrpenos Act, 1872, s. 114 rus. (b) 

25,1160, 1172 


$.145—Absence of evidence susceptible of 
corroboration recorded under s. 288, Criminal Pro- 
cedure Code—Whole statement, if can be put to the 











jury . 

The statements under s. 164, Criminal Procedure 
Gcde, cannot be put to the jury in their entirety, 
under s. 145, Evidence Act, or under any other 
provision of law if there is no evidence susceptible 
of corroboration recorded under s, 2°8, Criminal 
Procedure Oode. 

The provision contained ins. 145, Ividente Act, 
relates to cross-examination as to previous statements 


in writing, but does not militate in any way against , 


such previous statements being used by way of cor- 
roboration of statements put in under s. 288, Criminal 
Procedure Code, which are substantive evidence in the 
case before the Oourt of Session, MANAR ALI v. 
EMPEROR Cal. 1203 


S,154—Discretion of Court under, to allow 
witness to be cross-examined by party calling him— 
Declaration of witness as hostile— Whether necessary. 
Under s. 154 of the Evidence Act the Court may, 

in its discretion, permit the person who calls a 
witness to put any questions to him which might 
be put in cross-examination by the adverse party. 
The section does not lay down thata witness must 
be declared hostile before he can be cross-examined 


and it leaves the matter entirely in the discretion - 


of the Court. It is impossible to expect direct 
evidence that a witness hes been won over, but 
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where he makes a statement in favour of thé 
accused diractly contrary to a previous statement 
against the accused, it may be reasonably inferred 
that he has been won over, and it ig desirable 
that his veracity should be tested by cross-exami- 
nation, The right to permit cross examination is 
one for the discretion of the Court and it cannot 
be said that the Oourt has no discretion to 
allow cross-examination except in those cases where 
the witness is simple enough to display an ob- 
viously hostile attitude. Mouan BANJARI v. EMPEROR 

. Nag 1122 
£8,155,157. See URIMINAL Procepurs CODE, 

1898, £s 162,172 142 
Executing Court—Whether can consider language 

of preliminary decree. 

The court cannot in execution proceedings fol- 
lowing upon the final decree consider the language 
of the preliminary decree, if it is at variance with 
that of the final decree. NUTSADDI LAL v SULTAN 





All 813 
Execution. Sze Orvik Proogpurg Cong, 1908, s. 24 
` 4 208 





—Court passing decree lacking inherent juris- 
diction to pass it—Decree, if mere nullity — Power 
of executing Court to go into the question of the 
validity of the decree, 

Where a Munsif was incompetent to pass the 
final decree in a mortgage suit, firstly, because 
he did not possess the necessary pecuniary powers, 
and secondly, because he lacked inherent juris- 
diction inasmuch as the so-called preliminary 
decree had been passed by the Suborrinate Judge 
and the case had never been transferred to the 
Munsif's Court, and further because the compromise 
decree was in fact a final decree which had com- 
pletely decided the suit:" 

Held, that the decree was a mere nullity and the exe- ` 
cuting Court could refuse to execute it on the ground 
that it was made without jurisdiction and that it was 
open to theexecuting Court to go into the question 
of the validity of the decree. Ram NARAIN v. 
SURAJ NARAIN Oudh 1209 F.B, 
—Oudh Rent Act (XXII of 1886), s. 151— 

Immovable property of judgment-debtor, when can 

be sold—Compromise—Construction—Property to be 

held by one brother for life and afterwards by 
second brother if he survived the first—Vesied 
interest, if taken by second brother— Transfer of 

Property Act (IV of 1882), s 19. g 

Under s. 151, Oudh Rent | Act, the Executing 
Court cannot sell the immovable property of the 
judgment-debtor unless itis proved to its satisfac- 
tion that the decretal amount cannot be realised 
irom the movable property of the judgment- 
debtor, i 

Where ina compromise of a suit between two 
brothers for the possession of immovable property 
it is provided that certain property should be 
held by one brother for his life and afterwards should 
go to his second brother if he survived the first, 
on a true construction of s.19 of the Transfer of 
Property Act, the second brother takes a vested and 
not a contingent interest in the property so settled 
and it is, therefore, susceptible of being attached 
and sold in execution of a decree obtained against 
him subsequent to tbe compromise, GUuRENDRA 
Narain Sines v. LaL BAHADUR SINGH Oudh 1088 

Partition decree-—Division by metes and 
bounds effected—Setiling of all disputes by settle- 
ment deed—Execution of partition decree— Whether 
can be allowed, : 

A suit for partition was compromised and under 
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the compromise the question of the precise shares of 
each member of the family was left to th- decision cf 
the court. It wasalso provided that when aecer- 
tainment of shares had been made certain named arbi- 
. trators should proceed toallot the property by metes 
and bounds to the share holders in such proportions as 
should have been decided by the court, In the course of 
the proceedings one of the defendants to the suit died 
anda dispute broke out between certain of the 
defendants who were interested in that share as to the 
proportions in which that share was to be divided bet- 
ween themselves. A deed of settlement was drawn 
upin which all the members of the family then 
surviving were parties. They dealt not only with 
the precise shares which were in dispute owing to the 
deathof the deceased member, but they also dealt 
with other matters outstanding between them A 
final decree for partition was subsequently passed 
and the decrees in the partition suit was sought to 
be executed ; 

Held, that thera was nothing which could be exe- 
euted and the decree must be deemed to have been 
satisfied. Gorr NaTH v GoPALJ1 Pat 389 


Stay of sale=Sale by officer in ignorance 

of court's order— Sale, if null and void 

Where after the executing Court has passed an 
order staying the sale of attached property, the officer 
of the court conducting the sale sells the property 
by auction, the cale is illegal and void, his ignorace 
of the stay order being immaterial. ‘The effect of 
tae order for postponement of the sale deprives the 
officer conducting it of all legal uuthority to hold 
it on the date previously fixed and he is functus 
oficio. s 
ane relationship of a ministerial officer to the 
Judge of the court is in some respecte different from 








that of a commercial agent to his principal. Ma Tr 
v. Ma THIT i h Rang. 700. 
- U. P. Government Notification No. 5761, 


A-98-dated March 26, 1982—Applicability— Decree- 
holder asking for sale of agricultural land— Decree, 
if to be transferred to Collector, 

The words “in cases in which Oivil Ocurt has order- 


.. ia the U P. Government Notification- 


ed seee 
No. 576-1-A-93 of March 26, 1932, apply to all cases 
where a Court executing a decree orders agricultural 
land to be sold. All thatthe Court to which an ap- 
plication for execution of a decree has been made has 
to see is whether it is a case in which a decree-holdér 
asks for the sale ofthe agricultural property, and 
if that isthe case, the decree has to be transferred 
to the Collector for execution assoon as the (curt 
orders that the property should be sold. Where the 
property sought to be sold is agricultural the decree 
should be transferred to the Collector, Larg Ram 
v. SAHU Har PRASAD All, 1201 
à Waiver of objection going to the matter of 
jurisdiction of the Civil Court-—Whether of any 
consequence. 
Where the objection to a sale made- by the 
judgment-debtor goes tothe matter of the jurisdic- 
tion of the Civil Oourt, waiver by the judgment- 
debtor is of no consequence. AMIR HAIDER v. BABBU 
Lau Oudh 613 


Execution sale. Ser O1vi Procepure CODE, ae 


ss. 11, 107 
Suit for 





injunction—-Decree—Finding as to 





` eistend of encumbrance not challenged by judgment- 


debtor—Property sold subject to encumbrance .in 
` éxecution of decree for costs—Auction-purchaser 
paying off the encumbrance subsequenily—Suit for 
refund of mortgage money on the ground of 
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Execution sale- conceld. 
e Ane 
mortgage being time barred — Whether can succeed 
Fee Procedure Code (Act V of 1908,, 0. XXI; 
r. 90. i . 
In asuit for injunction, certain persons alleging 
to be mortgagees of the property with reference to, 
which injunction was sought, applied to be made 
parties. This was allowed and it was found that. 
mortgage existed, though the suit was dismissed by 
the trial Court. Both the Appellate Courts decreed 
the suit but the finding as to existence of mortgage. 
was not displaced ln execution of the decree for 
costs, no decision was given .by the Executing 
Court as to the subsistence of mortgage though 
judgment-debtor by various petitions objected to 
such subsistence, F 

Objection under O XXT, r. 90, O. P. Code, that the 
mortgage did not exist was decided against the jùdg- 
ment-debtor. Appeal to a wrong court was dismissed, 
and the property was sold subject to encumbrance. 
Auction purchaser paid off the mortgagees' and got 
receipt forthe same, Judgment-debtor brought a 
suit against the auction-purchaser, decree-holder and 
mortgagees claiming refund of money on the ground 
that mortgage was time-barred : ; : 

Heid, that the judgment-debtor should have sought 
for a relief in an appeal against the deci-iou of the 
executing Oourt on his objection under O. XXI, r, 90 
und the’ decree-holder was not Hable 

eld, further, that there was no connection between 
an auctiou-pu:chaser and the mortgugor of property 
told by the court decrees which could entitle the 
mortgagor to demand not the property from ‘he 
auction purchaser, but demand the amount ` of the 
mortgage which was alleged at the time ofthe sale 
to be outstanding. DULLA v. SANDHI Lak 762 


Executor—Appointment .of debtor as executor— 

HButinguishment of debt. 

Where a debtor is appointed as executor and he 
accepts the office on the death of the testator the 
debt is discharged, but it becomes part of the assets of 
the deceased. F, J. Euasrer v. E. O. GAMMETER `a 

: : Cal. 484 
— Making . over estate to beneficiaries, whether 
terminates office—Assets subsequently discovered— .- 

Rights of executor therein, f f 

An executor may cease to have any duties to perform 
and may be functus officio in that sense, once the 
estate has been made over to the beneficiaries, But 
he does not thereby become divested of that office, 
and if occasion arises for him again to assume the. 
role of executer he can do so. ' 

_A debt due from a person resident in India on.a 
promissory nots made in India is an Indian astet 
though he promissory note is held outside British 
India, F.J., Evestrer v, E. O. GAMMETER Cal. 484 


Factorles Act (XII of 1911), s$. 26, 36,41 (a), 52- 
—Mill—Breakdown of rope—Stoppage of working 
of mill for fifteen minutes— Extension of hours of 
work by fifteen minutes by manager—Offence— 
S 26, scope of—S 52, if governs s. 26. must 
Failure to comply with the provisions s` 86; 
Factories Act will not in itself amount to a breach of 
s. 26 or justify a conviction under s. 41 (a). j 
Where owing to the breakageof a rope, the 
working ofa mill was stopped for fifteen minutes 
and the manager issued a special crder extending ` 
the period of work for the day by fifteen minutes- 
and the manager was prosecuted for breach of the- 
provisions of s. 26, Factories Act : Noa 
Teld, that it wasan infringement of s, 26 and. 
the millhands must be deemed (to baye been - 
employed otherwise than during the fixed hours and. 
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Factories Act—coneld. 4 
‘the manager was guilty of an offence under s, a a) 
_ ofthe Act. - 

Held, also, that the manager did not thereby make 
any change in the standing orders so as to contravene 
the provisions of s. 36 

Under s 26, the houra should be fixed and regular 
and if any extension of the fixed period is required 
‘for extraordinary reasons, that is” separately and 
- specifically provided for in e. 30 Section 42 dees 
not apply to cases falling under s, 23 EMPEROR v. 
NANUBHAIT MaNEKLAL Bom, 1154 
Family arrangement—Validity, if ‘depends on 

. ‘strength of claims of parties —Admissibility without 
registration, 

Where ‘on the death -of a Muhammadan there was 
“a dispute amongst the members of the fumily as 


` regards the inheritance: anda bona fide adjustment. 


of conflicting claims has been entered into, is is a 
wrong principle of law lo contest the validity of 
such agreements by having recourse to the expedi- 
-ent offinding out whether the claims of the parties 
to that agreement were good. The strength or valid- 
ity of the claimsof the parties cannot be made 
the basis for. determining the validity of the family 
. Settlement: The agreement in question will “bea 
valid family settlement not requiring registration. 
Azizon Hasan v. MOHAMMAD FARUG ` Oudh 973 


First Information Report —Value of -Criminal 
‘. Procedure Code (Act.V of 1898), s. 154. 
_ The first information report is not substantive 
‘evidence in the case,.though it- cana bereferred to 
show how the proceedings were initiated against the 
` accused. NAWAB Kaan v, Emperor Pesh 572 
Fishery—Navigable river—Isolated and casual acts 
of fishing by public—Whether deprives plaintiff's 

possession of exclusive character—Possession f 

independent trespasser, effect of. 

Where a fishery is claimed in a aavigable river 
-which is open tothe publie for the purposes of 
navigation; in estimating the character and extent 
“of his possession it must always be keptin view 
that possession of the foreshore in its natural state 
can | ‘never- be in the’strict:senseof the term- exclu- 
‘sive The proprietor cannot exclude -the public 
‘from it at any time, and ‘it is practically impossible 
to prevent occasional encroachments onhis right. 

_Where there issome evidence of members of the 
general public having fished “in the waters in 
question, but such acts were inno proper sense acts 


of the Crown and were “isolated and casual ”, they 
are quite insufficient to deprive the plaintiff's 
possession of the requisite exclusive character. 


Evidence of acts of possession in parts-ofa river 
adjoining the part actually in dispute, is admissible 
provided there is “ a common character of locálity:" 
“SEORETARY of STATE, „FOR Pinks. v. DEBENDRA LAL 
| Kaan > Pil. 545 


Fishery rights—Adverse poemon TA Act 
(IX of 1908), s. 28, Sch. I, Art 149-~Effect of — 
Nature of possession "required to constitute adverse 
possession—A dverse possession, if should be brought 
-_ to the knowledge of the competitor—Proof of 
adverse possession, if should cover every moment 
-of the requisite period, : 
The effect of s. 28, Limitation Act, ` is ‘that if the 
plaintiff can establish: that. he and those. from ‘or 
through whom he derives right have for (0 years 
been in possession adverse to the Crown of the 
| property in question, any right of.the Crown thereto 
is extinguished, and the plaintif is entitled to 
succeed in his claim, 

In order to constitute adverse “the 
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possession, 
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„adverse to the. 


„possession be. overt. 


4 belonging to it: exercises _its 


“Iv 
Fishery ag 


possession must be adequate in continuity, publi- 
city and in extent to show that itis possession 
competitor. p 

_ Where adverse possession is alleged against the 
Crown itis not. necessary that the adverse posses- 
sion should be shown to have been broughtto the 
knowledge of the Orown. It is sufficient, that the 
and, without any attempt at 
concealment. so that-the person against whom time is 
running ought, ifhe exercises due vigilance, to be 


aware of what. is. happening.: If the rights of .the 
Crown have been openly usurped it. cannot . be 
heard to. plead ‘that the fact. was not „brought. to 


its notice.. The Limitation Act, is indulgent tothe 
Crown in one respect only, namely in requiring 8 
‘much longer period of adverse possession than in 
„the case of a. subject ;. otherwise . ‘there is no 
“discrimination in the statute between the Crown 
and the subject as regards. the requisites of adverse 
possession. It isnot necessary in order toestablish 
adverse possession that the proof. of. acts of possession 
should cover every moment of the requisite period. 

The nature of the requisite possession must 
necessarily vary with the nature of the subject 
. possessed. The possession must be the kind of 
possession of which the particular subject is sus- 
ceptible. The Crown in the case of a fishery 
rights by granting 
-lease3 or licenses to fish.; it does not itself fish. 
Consequently’ the granting bya person other than 
“the Orown of leases or licenses to fish inthe case of 
‘a fishery which prima facie belongs to the Crown 
is evidence ‘of the usurpation by that person of the 
‘distinctive rights of the Crown and is thus most 
significant evidence of adverse possession. SECRETARY 
oy STATE ROR INDIA v DEBENDRA Lat Kaan 

P.O. 545 
Fixtures Srs TRANSPER oF Property Aor, 1882, 

„8 103 b.. A 12 238 

Fraud. Sip Accounts 536 
Decree challenged on ground of fraud — 

Specific pleaand proof, necessity of... 

lf fraud is relied upon for the purpose of vacating 

a_decrée, the fraud must be specifically pleaded 
Šad proved SHAGANLAL t. HARIRAM TILOOMAL 

Sind 528 
Frontier rimës Regulation ` (dii of 1901), 

5. 29. Sge CRIMINAL PROoGEDURE Cope, 1898, ss. 

"20, 35,40,(b) | 180 
———ss. 29, 59—Arms Act (XI of 1628), s 9— 

-Joint trial for- offences under the two Acts— 
_ Legality of. 

A joint trie] of the accused for offences under 
s 29, ‘Frontier Orimes Regulation and s, 19, Arms 
Act, is not _open to any objection. AKBAR. vw 
EMPEROR- . Pesh. 180 
Fugitive Offenders Act, 1881 (44.&45 Vic, 
Gn. 69), ss 14, 19--Criminal Procedure Code (Act 
V of 1898), ss. 491, 428—Order refusing extradition— 
Appealto High Court, competency of—Power of 
High Court to direct lower Court to take fresh 
ı evidence Order for detention by . High, Court— 

Application for writ of. habeas corpus, whether 

lies — Criminal appeal—Power to remand. 

Sections 14 and 19 of the Fugitive Offenders Act 

are not mutually exclusive and an order refusing 
extradition of a prisoner which is ostensibly one 
under s, 14 may, ‘be treated as one under a, 19. 
. Even assuming that an order under 6. 34 isa 
totally different order from one under s. 19, and that 
the operation of the two sections is exclusive it is 
not very clear that the appellate jurisdiction of the 
High Gourt is excluded. 
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_ There is no general principle of law that, where a 
right of appeal is given but nothing more is 
said about the powers of the Appellate Court, the 
Appellate Oourt cannot direct the taking of further 

‘evidence or direct further inquiry ; and an order 
made on appealfrom an order under a. 19 directing 
the lower Uourt to take further evidence is not, 
therefore, irregular or ultra vires. 

Quere—Whether when a person has been detained 
under an order of a High Oourt, an application 
in the nature ofa habeas corpus will lie to a Bench 
of the same Court. MUHAMMAD Narna MARIKAYAR v. 
AHMED MABAKAIR Mad. 929 
Government of India Act, 1915, (5 & 6 Geo. 

V, C, 61), 5. 107—Power of superintendence— 

Special tribunal—Interference with the decisions of 

—Legality of. 

Per Bennet, J—The local Legislature has power 
(with previous sanction) to pass laws affecting the 
jurisdiction and powers ofthe High Court, whether 
derived’ from the Government of India Act, 19f9, 
the Letters Patent, or the Codes; the power of super- 
intendence under s. 107, Government of India Act, 
1919, depends on appellate power and can also be 
affected by laws of the local Legislature.” Where a 
special tribunal is created by an Act of the local 
Legislature or of the Indian Legislature to deter- 


mine rights created by that Act, and that Act states, 


that the decision of the tribunal shall be final, there 
is no interference with the rights of appeal super- 
intendence, or revision of the High Oourt, because 
the High Oourt never had such rights over that 
tribunal. Such a tribunal is created by ss, 18 to 23 
of the U. P. District Boards Act, 1922, and under 


these sections an election petition is not tried in the’ 


court of the District Judge, but the District Judge 
presides in the Election Court as a persona designata. 

Rao Masoom ALI Kuan v, Rao ALI AHMAD KHAN 
: All, 148 
Government Trading Taxation Act (Hi of 
1926), 3.2. See Income Tax Aor, 1922, 9,3, 66 (5) 
434 


Grant—Ancient grants—Presumption of necessity 

— Absence of recitals, effect of. 

A suit was brougnt by a matathipathi to set aside 
a karamkari grant made by a previous matathipathi 
of properties belonging to a temple of which the 
matathtipathi for the time being was the manager. 
The grant was more than 70 years old at the time 
of the suit and all the persons connected with it were 
dead. The transaction had been recognised by 
successive matathipathies as valid : 

Held, that under such circumstances, having regard 
to the length of time, the courts could rightly infer 
necessity for the alienation even in the absence of 
-recitals in the grant asto necessity, Raman Turev- 
MUMPU V. KABUNAKARA MENON Mad. 735 
Guardlans and Wards Act (VIII Of 1890), ss, 

‘7, 8, 9,39 (h)—Application for appointment of 

guardian—Jurisdiction of Courts—Person not 

residing within jurisdiction of court, whether can 
be appointed guardian, 

Under s. 9 of the Guardians and Wards Act, if an 
application is made with respect to the guardianship 
of the. person of a minor it should be made to the 
court having jurisdiction in the place where the 
minor ordinarily resides, and if the application ie in 
respect of the property of the minor, then it should 
be made either to the court in whose jurisdiction the 
minor ordinarily resides or to the court having jurisdic- 
tion in the. place where the property is situated, 

There is nothing in the Guardians and Wards Act 
-which debars the court from appointing a guardian 


INDIAN CASES. 


. [4934 
Guardians and Wards Act—concld. 


who is not residing within the jurisdiction of the 
court to which an application is made. Section 39 (A) 
of the Act only means that in certain cases ceassing 
to live within the jurisdiction of the court which 
made the order of appointment may be a ground for 
the removal of the guardian from his office. BENI 
PRASAD v PARVATI All, 217 
$.17. Ses Hinpu Wipows Remarriage AoT, . 
1856, 8, 3 . 19 
-————-$. 17—Considerations for appointment of 
guardian. 

Sentimental considerations should not be allowed 
to prevail against what is for the obvious welfare of 
the minor. Ram LAKHAI v. DURGA Das Lah. 19 
Hand-writing Expert, summoning of, for the 

defence. Suz ORIMINAL Proozpure Conr, 1898, 

8. 211 1197 


“Hindu Law—Adoption by widow—Consent of 


_ sapindas—No sapindas living—Consent, whether 
necessary. 

Under the Hindu Laweven where consent of the 
sapindas is necessary, if there are no sapindas of 
the husband living at the time of the adoption the 
widow has an unrestricted power to adopt. PATNALOO 
APPALSWAMY V., HLLAMANCHILLI Moosatava Rang. 716 
——__——-———-—-Khatris of . Amritsar — Custom— 

Adoption of daughter's son—Legality of—Adoptee, 

K nen to claim any share in his natural father's 

amily. 

The kritrima form of adoption is not known in 
the Punjab and for all practical purposes, is confined 
to Behar and the West Coast of India. The only 
form of adoption thatis known among the Hindus of 
the Punjab, who are governed by the Hindu Law, is 
dattaka, but by a custom which prevails among the 
Khatris of Amritsar a slight inroad has been made 
upon the Mitakshara Law on this subject, Under 
the Mitakshara Law a Hindu cannot adopt his own 
daughter's son, but,according to the well-recognised 
custom prevailing among the Khatris of Amritsar 
such adoptions are allowed, although they are gene- 
rally governed by the rules of Mitakshara Law: 
The adopted boy is debarred from claiming any 
share in the family of his: natural father, Suıy Drv 
v. Dwarra Das Lah. 499 
————Allenation — Legal necessity — Admission 

by all members - of family— Presumption of 
_ necessity, - f 

Where there isan admission by all the members 
of the family of legal necessity for the raising a 
loan, thecourt may presume that there was legal 
necessity. 

Quere.—Whether when there is no other evidence 
this presumption would by itself be evidence and 
throw the burden on the defendant. OHIVUKULA 
VENKATANARASIMEAM V, BOGGAYARAPU SUBBA Rao 

ak Mad. 694 
aan Mortgage of joint family property— 

Consideration consisting of several parts — Power 

of Court to deal with several parts separately. 

Where a mortgage executed -by the manager ofa 
joint Hindu family is challenged, the Oourt is right. 
in dealing separately with the several parts of 
which the consideration for the mortgage bend is 
composed, instead of considering the bondas a 
whole. Nawan KISHorRE Prasan SINGH v. GANGA 
Prasap SINGH vac Pat. 1070 

——~——-—Mortgagee believing representations of 
mortgagor astrue—Transaction entered in perfect 
good faith—Whether binding or those challenging it. 

Where the transaction is entered into in perfect 
good faith and allthe indications are that the mort- 
gageo believed ag trus the representation which th 
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mortgagor had made to him as to the ‘purpose for 
whichthe loan was being raisad, the transaction 
must be held to be binding on the persons challeng- 
ing it, Cuanno v. RADNA SHAM Lak 63 

Allenation of ancestral property by father 

—Alienation challenged on ground of immorality of 

alienor—Character of alienor at time of alienation 

alone relevant—Direct connection between debt 
and immorality, if to be proved. 

Where an alienation effected by a Hindu father of 
ancestral property is impeached onthe ground of the 
immorality of the father, what is relevant to the 
decision of the dispute is the character of the alienor 
at the time when the alienation is made. Evidence 
relating to his alleged immorality several years 
after that date cannot have any bearing on the issue. 
Every debt of an immoral person cannot be presamed 
tobe immoral, and it is a settled proposition of 
Hindu Law that in order to escape liability for a 
particular debtof the father, the son has to estab- 
lish direct..connection between the debt and im- 
morality, Cuanpo v. Rapua SHAM ~ Lah. 63 


—~Suit by son to set aside morigage by 
father—Mere fact of son living with father— 
Whether leads to inference of collusion . 

Where in a suit by a Hindu son for cancellation 
of amortgage ofjoint family property 
his father on the grounds that the mortgage was 
without consideration and that the consideration, if 
any, was immoral, it appeared that the plaintiff was 
living with his father and that the suit was in- 
stituted.soon after the mortgagee had : brought a 
suit against the father : 

Heid, that these facts by themselves would not be 
sufficient to establish that the suit was collusive, 
in the absence of anything to show. that the suit 
was actually financed by the father and was being 
prosecuted’ entirely in his own interests. Manna 
_ Sines v. KISHAN OHAND č Lah 331 
~~ Custom (Kumaun)—Ancestral property — 

Sonless owner—Will, if can be made in respect of 

the property.’ i 

Under the custom prevailing in Kumaun, a sonless 
Hindu .holding ancestral property is competent to 
- make a will in respectof such property.. ALMU SAH 
v. KUNDAN SAH ' All. 826 
——————Dayabhaga School—Ayautuka stridhan 

— Daughter's son, if includes step-daughter’s son 

among heirs-—Step-daughter's son and brother's son 

—Preferential heir. ; 

Under the Dayabhaga School of Hiadu Law the 
daughter's. son. among the heirs tothe ayautuka 
stridhan of a Woman does not include a step-daugh- 
ter’s son and the step-daughter's son is not & 

referential heir to a brother's son.. Kriato. BEHARY 

UTT V. SAROJINI DASSI : Cal. 473 


Maintenance—Moral Liability- of 
father to maintain son's widow —Whether becomes 
legal liability in the hands of his sons—Liability, 
if restricted to amount of estate to which they 
succeed. ~ Ae ; ener 
Under the Dayabhaga School of Hindu Law the 

liability -of a father-in-law towards the widow of 

his son is amoral liability’but that liability when 
transmitted to his sons on his death becomes in 
their persons, a legal liability the measure of which 
is restricted tothe amountof the “estate to which. 
they succeed from their father. RAJANI Kanra Pan 
P. SAJANI SUNDARI .. | ` P.G. 438 
Debts —Debt not contracted for illegal or 

. immoral purposes—Father's power to ‘mortgage 

“family property to pay debt~Morigage, ` 
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effecte? by’ 


. -The liability. of the son under the pious 


-joint 
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The fact that in a previous suit the plaintiffs 
impleaded a minor member of a joint Hindu family 
‘but obtained no decree -against him, does not show 
that the debt was contracted for illegal or immoral 
“purposes. Unless the debt was contracted for illegal 
‘orimmoral purposes, the father can mortgage the 
joint family property in order to pay the debt and 
a decree for foreclosure of the property can be 
passed, PARASHIBAM v. Umrao Prasuan Nag. 699 (b) 
Debts—Legal necessity—-General recitals as 

lo necessity—Sufficiency of—Ancient transactions 

—Presumption as to necessity, 

Any general recitals in mortgages or deeds of sale 
with regard to the existence of legal necessity for any 
alienation are not of. themselves evidence of such 
necessity without substantiation by evidence aliunde. 
Jf such proof were permitted, the rights of the co- 
parceners in a joint Hindu family, who are entitled to 
‘question the propriety or validity of any alienation 
could always be defeated by the insertion of carefully 
prepared recitals. Diflerent considerations arise in 
the case of an ancient alienation, having regard to the 
great lapse oftime since the transaction took place. 
it will not be reasonable to expect such full and 
detailed evidence as to the state of things, which 
gave rise to the alienation in question as in the case 
of alienations made at more or less recent dates." 
In such circumstances presumptions are permissible 
to fill in the details which have been obliterated by 
time. Purroo Lar v, RAGHUBIR PRASAD Oudh 540 
— Liability of son, grandson or great- 

grandson—Oivil Procedure Code (Aci F of 1908,, s 58 

—Father dying in the life-time of grandfather— 

Liability of the son-—-Whether reduced, 

The liability of the son, grandson and great 
grandson to pay the debts of their ancestors is not a 
personal one. It is limited to their interest in -the 
joint family property. 

Under s. 53 of the Civil Procedure Code, the son or 
other descendant as the legal representative of the 
deceased is liableto the extent of the property of the 
deceased which came into the hands of the son or 
other descendant, 











obliga- 
tion to pay his father's debt to the extent ofthe 
family property in his-hands is not reduced simply 
because the father dies, during the life-time of grand- 
father. Devi Dass v. Japa Ram Lah. 225 
——_——-Famlly. necessity — Mortgage found nat 
. supported by consideration or family necessity— 

Proper decree to be ‘passed. . 

..When it is found that the mortgage is not sup- 
ported by consideration or family necessity, the 
proper decree tobe passed is for cancellation of the 
mortgage, and. not a.mere declaration that the 
mortgage shall not. affect the plaintiff's right in the 

family. property. Mosna SINGH V. KISHAN 
OHAND, aoe k - Lah, 331 
~m Gft—Grandfather's power to make gift of 

ancestral property to daughter's sons. 

A grandfather has no power under the Hindu Law 
to make a gift ofancestral property in favour of his 
daughter's sons, SRIDHARA Rao v., KUDKOLI SRINIVASA 
Rao : ` 4 Mad. 936 
————Guardianship —Rights of natural father 

and adoptive mother, $ 

From the standpoint of Hindu Law,: ¢he adop- 
tive mother has a preferential right to the guar- 
dianship of a minor who has been adopted by her but ` 
the welfare of the minor, especially in choosing a 
guardian for his person, is of paramourt importance, 
and the court may, ina proper case, appoint the 
natural father as a guardian of the person of the minor 
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in preference to the adoptive mother. But she is 
entitled to be appointed guardian of the property of 
the minor unless she is shown to be disqualified, 

RATHNAMMAL v. GovinpaswaMi MuDALIAR Mad. 724 


— Joint family—Acquisition by some members 
with joint family property— Whether merges in joint 
family property—Father, if can acquire property 
to exclusion of other members—Partition—Separate 
residence and following distinct allocations— 
Sufficiency of-—Institution of suit for partition— 
Effect of. ee 
Where the father is thekarta of a joint Hindu 

family, he cannot acquire property to the exclusion 
of the other members; nor can he along with other 
members doso to the exclusion of others, He as 
karta is in the position of atrust and his financial 
dealings are dealings on behalf of the whole family. 
In the absence of any disruption and distribution of 
the joint properties, his activities are for the benefit 
of the whole family. Acquisitions resulting from 
the joint family property from the ventures of some 
of the members merge in the joint family property. 

The mere institution ofa suit for partition causes 
a disruption of the family. Mere separate residence 
and following distinct allocations cannot in them- 
selves crestea disruption. PARTAPSINGH v HARKISHAN 

` BINGE - Pesh. 1037 

magang Alienation by father—Tests of 
validity—Transaction which a prudent man will 

` enter into—Whether transaction should. be of a 

defensive nature, 2 

Under Hindu Law a father is competent to 
alienate the joint family estate where the transaction 
is for the benefit of the estate and is such as apru- 
dent owner would have made with the knowledge 
that was available to him atthe time. The real test 

“to see if a transaction has been entered into for the 

benefit of the estate is whether the transaction was 
one which a prudent owner would have carried out 
with the knowledge availableto him, Although a 
Hindu father has no power to enter into transactions 
of a speculative nature, yet: where a transaction is 
warranted by the circumstances of the family it ought 
to be upheld though it may not be ofa “ defensive 
nature,” 

Where the father sold certain shares in certain 
-villages to acquire a compact share. in one village 
instead of owning small shares in three different villages 
in two of which the land was of inferior quality: 

Held, that the transaction was for the benefit of 
the estate and hence valid. Markanpgy SINGH v. BADAN 
SINGH All. 517 
nen arava nme A Liem aton by member who is not 

head or karte of family—Validity of. < 

Where the property ofa joint Hindu family is mort- 
gaged by oneof the members (save and except by 
the head of the family for antecedent debt or proved 
necessity of the joint family), the general law is, that 
the mortgage is not valid at all even to the extent 
of the mortgagor's interest, Porroo LAL v. RAGHUBIR 
Prasap ‘Oudh 540 


—~—_——-~Alienation—Sale deed executed by 
head of family—Two eldest members of family 
witnessing sale deed—Suit to set aside sale by 
grandsons and great grandsons of executant—Hvti- 
dence po show that executant was in need of money 
to pay antecedent debis and for household necessities 
— Witnesses to sale deed impleaded as defendants 
and not going into witness-box—Sale, if binding on 

‘family—Suit, if collusive, 
The plaintifs instituted a suit to set asidea sale 

.of joint family property by the head ‘of the family, 
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the grandfather of some and the great-grandfather 
of the other plaintiffs. One ofthe sons and one ‘of 
the grandsons ofthe vendor were witnesses to the 
sale deed. It appeared that they were the vendor's 
right-hand men and borrowed practically all the 
money, and they did not go into the witness-box in 
support of the plaintiffs’ case in which they were 
largely interested. No evidence of fraud was given 
though they’ were charged with fraud in bringing 
about the execution of the sale deed. It also ap- 
peared that atthe time when the sale deed was 
executed, the vendor was an old and infirm man with 
a large undivided family and was ‘hard pressed for 
money to pay his debts and provide for household 
necessities The plaintifis could not say why the 
two eldest members of the family had not joined as 
plaintifis and how they were induced and tempted to 
witness the sale deed : 

Held, that there was at least a prima facie case 
that the sale was effected for family necessities and 
for the payment of antecedent debts due by the 
executant and so was binding on the joint family, 
and thatthe suit was a collusive suit, the conduct 
of the two eldest members ofthefamily affording 
ample corroboration of the fact that thesale was 
effected for necessary family purposes, JAGANNATH 
v, Sazr Nata P, C. 903 


` Joint famliy—Bequest by a member— 


Legality of —Disposition of his interest with consent 
of other members—Validity of—Rule in Tagore vw, 
Tagore, Applicability of. z 

A member of a joint Hindu family has no autho- 
rity to make a testamentary disposition of the 
family property and such a bequest of his 
is in no way binding on the other members of 
the family or their representatives. But where 
there is a consent of the co-sharersan agreement 
for the devolution of the estateafter the death of 
the co-sharers, though not in strict accordance with 
Hindu Law, is binding and operative. Consequently 
in such a case the rule prohibiting a bequst in favour 
of an unborn person would not apply and for the 
same reason the rule against a conditional grant of 
future interest in perpetuity in favour of persons 
unborn would be equally inapplicable. Basu SINGH 
v, LAL KUER : All. 637 (b) 
= business—Power of karta to borrow 

money in his own name for the business—Promissory 

note signed by karta in his own name—Presumption 
that borrowing was for the purpose of the joint 

family business— Whether arises d 

Itis within the authority of the karta of a joint 
Hindu family to borrow money in his own name for 
the purpose of the family business. 

Where certain promissory notesare signed by-the 
karta in his own name and not in the name of the 
firm, the promissory note being signed by him in his 
own name is equally consistent either witha 
borrowing by him for his own individual purposes, 
or a borrowing for the purposes of joint family busi- 
ness. That state of facts will not raise a. presump- 
tion that the borrowing was for the purpose of the 
joint family business. ABDUL MAJID, KHAN v. SARAS- 
WATIBAL i : P.C.1 
u ——_-__—— business— Whether a firm. Sux 

Oivi Procepurs Cong, 1908, O. VII, x, 10, O, XXX, 

R.1 í 786 
mmnm Father adjudicated inselvent—Shares 

of joint sons, whether vest in the  Receiver— 
~- Receiver’s power to seize a son's share and sell itin 

order to satisfy debts payable by father. Ai 

When a joint Hindu father governed’ by the 
Mitakshara Law is adjudicated ‘an insolvent, his 
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joint sons’ shares, do not® vest in the Receiver, even 
it the debt payable by the father is one which it is 
the pious duty of the sons to pay. 

It is open tothe Receiver ininsolvency to seizea 
son's share and sell it in order to satisfy the debts 
payable by the father assuming that thedebt payable 

y the father is one which it is the pious duty of 

the son to pay. SIDDAKSAWAR Nats v. Dzoxatt DIN 

_ Oudh 642 F.B, 

-Joint family jirm—Some only of members of 

‘joint family, whether can ‘form themselves into a 
joint family firm 

A Hindu joint family firm is a special form of 
partnership, the members of which must be either 
the whole of a-joint family or the whole of a. branch 
ofa joint family. Some only of the members of a 
joint family or a branch of a joint family cannot 
form themselves into a joint family firm with all its 
legal incidents. Ovvioran AssiGNEE oF MADRAS v. 
NEELAMBAL AMMAL Mad. 417 


en Mortgage by father ~-Suit against 
son and grandsons—Onus of proof as to mortgaged 
property being joint ancestral property, whether 

on son and grandsons . 

There is no presumption that because 9 Hindu 
family is joint, it is possessed of joint property also. 
It, lies upon the person who alleges a certain property 
to be joint family property to show. that there was 
a nucleus around which the property accumulated. 

Where in a suit on a mortgage executed by the 
father of the defendant, the defendant contends that 
the property mortgaged wasthe joint ancestral prop- 
erty ofthe mortgagor and himself the burden is upon 
him to prove if and when his evidence is rejected, 
the property should be declared to be the separate 
` property of the mortgagor. Mata Din v. Ram SUOHIT 

z Oudh 971 
partnership—Debts contracted by 
manager—Other members, if personally liable— 

Partnership arising out of law and out of contract 

—Difference between. : ‘ 

When debts are contracted by the manager of a 
Hindu joint family partnership, the other members are 
liable only to the extent of their shares in the joint 
family property and are not liable personally. 

Different principles of law apply to partnerships 
arising out of contract and those arising out of 
law. MURARI LAL v. GaupHUMAL Lah. 590 (a) 


Power of karta to compromise suits 
—Compromise not assailed on merits—Mere fact of 
plaintiffs. being minors on date of compromise— 
Whether a ground for setting aside compromise. 

It is first ofall part of the ordinary business of 
the karta of a family, and a father’s position with 
regard tohia son is certainly no less, to compromise 
suits especially when the compromise is prima 
facie a good compromise. If a member of a 
family wishes to set aside a contract made by the 
karta or by his father, it is at least necessary to 
show that the compromise orcontract effected was 
ofan imprudent character and not such as to benefit 
the family. When the compromise itself has not 
been aasailed on its merits, the mere fact that the 
plaintiffs were at the time of the compromise minors 
is not a ground for setting aside the compromise 
on mere proof of that fact. PATHAL SINGH v, Sropa- 
OHAN SINGH Pat. 1145 
-_— Presumption of joininess of Hindu 














families. : A : . 
The normal presumption about every Hindu 
-family is that it is joint. Jaagan Nara v. DHARAM 
Oganp = ` i i Pesh, 307 
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- Joint famlly—Self-acquisition by member 

—Ouster or exclusion of one member—Nature of 

proof necessary. 

Under Hindu Law, self-acquisition is a permissible 
item of one's, assets. In order to show that there 
has been an ouster or exclusion of one member, 
it must be proved that the person excluded demanded 
his share and was refused, or that there was an. 
intention and an overt act to deprive him of his 
share in the joint family property and that he 
consciously acquiesced in it, When it is not proved, 
from the mere fact that-he did not participate in 
the joint family property, it is not justifiable to 
infer that he had been excluded or ousted. JAGGAN 
Nata v Duaram OHAND Pesh 307 
a Suit against heirs of deceased member 

—Proof of possession of assets of deceased, whether 

` essential for passing decree against heirs. oF 

In a suit brought against the heirs of a deceased 
member ofa joint Hindu family in respect of a 
debt due .bythe deceased, a decree can be passed 
against the heirs making them liable to the extent 
of the assets of the deceased that may be foundin 
their possession. 

Where such a suit was dismissed on the ground 
that a member ofa joint Hindu family cannot have 
assets which can be held by the other members of 
the family ; ; 

Held, that the dismissal was erroneous. JAINARAIN 
SINGH v. Dina Sines Pat.138 
i H and-note executed by karta—Suit 

based entirely on hand-note—Other members, if 

can be made liable-Suit brought on original 
transaction—Necessity of proof as to loan being 
for benefit of family in order to make other members 

liable. . 

Where a hand-note isexecuted by the karta of a 
joint Hindu family and a suiton it is framed as 
being based entirely upon the hand-note, no person 
other than the signatory of the hand-note can be 
made liable. Even if the suit is framed on the 
original transaction and not on the hand-note, 
no decree can be made against the members of 
the family without a finding thatthe loan was for 
the benefit of the family, Jrsaces Manto v, Suis 
SHANKER CHAUDHRY Pat, 1065 
a Member of —Entry by member into 

house forming joint property—Ojfence, when com- 

mitted. 4 ah à 

Although a member of a joint family does not com~ 
mit an offence of criminal trespass by entering the 
house which forms the. joint property, he may be 
guilty of that offence when he entera the room ordi- 
narily occupied by another member of the family. 
LALOHAND PITUMAL v EMPEROR _ Sind 66 
-Mailntenance—Rate of  maintenance— 

Principles of assessment—Assessment by High Court 

—When can be reviewed—Privy Council— Practice, 

In estimating the amount of maintenance to be 
awarded tothe lady, the sum should be such as 
would enable the lady to live as fer as may be 
consistently with the position ofa widow in some- 
thing-like the same degree of comfort and with 
the same reasonable luxury of life as she had in 
her husband's life-time, with due regard to the fact 
that there may be circumstances in which the past 
mode of life of the widow has been demonstrably 
on a penurious and -miserly scale, or, on the other 
hand on a quite extravagant scale, having regard to 
the total income of.the husband. If tke scale 
was suited to his position in life, that is a sound 
point from which to startthe estimate. ||, nop 

Where it appears that the High”Oourt “applied 





lax. ` 
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their minds exactly to the question which it was 
proper for them to consider, and they have arrived 
asa conclusion in conformity with the principles 
laid down by ‘their Lordships of the Privy Council, 
and it has not been shown that the High Court 
proceeded upon any inadmissible evidence or com- 
mitted any 2rroras regards the principles applicable 
_ to the case, their Lordships will not review the matter 
in respect of the amount of maintenance awarded. 
Raganr Kanta PAL v., SAJANI SUNDARI Dassya 
P.C 438 
-——Malntenance—Widow —Separate residence, 
provision for—Whether to be made— Sick widow, if 
entitled to disproportionate payment out of joint 
-family funds. 
Under /Hindu Law an order for maintenance of a 





Hindu widow may be made which is exclusivé of Or 


inclusive of a provision for the widow's separate 
residence. Where a widow is permitted by the court 
to occupy rooms in her late husband's dwelling 
house, the maintenance awarded will notinclude a 
provision for her room rent. In such a case her 
ejectment from the family dwelling house will give 
her a cause of action for asking the court tosup- 
‘plement ber maintenance by an order for residence 
in the family dwelling houses The merefact that a 
Hindu widow, entitled to maintenance out of joint 
family funds, is sick, does not entitled toa dispro- 
portionate payment out of joint 
Matusar Ramsi v. Jeram RAMJI 

— > Widow— Standard of 

amount of maintenance. 

A Hindu widow should be enabled to live as far 
as may be consistently with the position ofa widow 
in something likethe same degreeof comfort and 
with the same reasonable luxury of life as-she had 
in her husband’s life-time and if there isa 
change in the circumstances ‘of the family, it must be 
taken into consideration. Frugal living cannot be 
enforced on the widow by the surviving co-parcéners. 
MATUBAI Y. JERAM RA3JI Hi Sind 256 
~— Marriage—Katar form of marriage— 

Incidents of—Hvidence as to performance of 

ordinary ceremonies insufficient—V alidity of ~mar- 

riage—Son born of the marriage—Whether entitled 

to succeed to father’s estate. i 

Marriage inthe katarform denotes a --form of 
marriage distinct from the ordinary form of marriage, 
the distinction being that the bride -is given'to the 
bridegroom's sword or dagger in place of to the 
bridegroom, This form of marriage is peculiar to 
Ksbatriyas and is unknown among the Tanwars or 
Kanwars, or, indeed, the Sudras A son born of such 
a marriage is not entitled to succeed to the zemindari 
of the father. 

Where throughout the documentary evidence the 
marriage ofa woman toa zemindar belonging to 
the Kanwar or Tanwar caste, was treated as a katur 
marriage and asa formof marriage different from 
the ordinary form of marriage, and it-was only many 
years after the death of the zemindar that it was 
maintained. to bea valid marriage, entitling the son 
of that marriage to succeed’ tothe zemindari, and 
the deceased zemindar himself had made provision 
for maintenance of the wife by katar marriage and 
the son bern of that marriage: A 

Tleld, that the son of that marriage which was vot 
attended’ with ordinary ceremonies was not entitled 
to succeed to the zemindari. Ramsaran SINGH v. 
MAHABIR SEWAK SINGH P. 0. 667 

takshara—Debis—Liability of sons for 
suretyship debts of father. 

Under the Mitakshara School of Hindu Law the 


Sind 256 
- assessing 
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_ liability of the surety himself exists for the payment 


of the debt, where the surety is for appearance, for 
confidence or for payment: the liability of the son 
exists inthe case of surety for payment, but the 
liability of the grandsons for the payment of the 
debt incurred as surety does not exist, But if the 
surety for appearance or for confidence had bound 
himself after taking pledge, then his sons also 
must pay the debt incurred by becoming surety from 
the property taken in pledge. . Dwarka Das v, 
, All 1048 
———Rellglous endowment. Sse LIMITATION 
Aor, 1908, s. 10 


we Shebaits—Claimant to shevaity— 

Whether can setup any worshipper to litigate the 

question of his right to shebaity. 

A right toan office or a share in a’ hereditary 
office must be asserted by the persons claiming 
it, and it is_not open to any worshipper to 
assert such a right on behalf of another per- 
son. Consequently, a claimant to the shebaity 
in -his . mere capacity as a person with 
a right to worship the dieties cannot bring a 
suit to assert another person's claim to the shebaity. 
The doctrine thata claimant to the - shebaity can- 
set up any worshipper to litigate the question 
of the claimant’s right to the shebaity is a new 
doctrine and a bad doctrine. MADAN Mouan DEUR 
v. NETAI GOUR JEW Cal 1247 

Streedhanam — Property acquired by 
woman out of her own exertions, 

Property acquired by a Hindu woman by her own 
exertions is, her streedhana property and goes first 
to her unmarried daughters. Mumumma V, KRISHNA 

j Rang 736 
Widow —Adverse possession—Nature of 
estate acquired—Absolute or limited ‘estate—Ques- 
tion of fact in each case—Tests—Character of pos- 

8238107. 

Where a Hindu widow takes possession of pro- 
perty which did not belong to her husband's estate, 
the test asto whether she acquired by prescription 
merely the limited right of a Hindu widow oran 
absolute title, is in what character sbe tcok pos- 
session of the property in question and in what 
charscterehe held it, and it isa question of fact 
in each case whether the widow claimed to take 
through her husband and so limited her claim to 
a claim for a widow'sestate, or-whether shedid not 
so limit-her claim, in which caseshe will take an 
absolute estate. Dunaar SINGH v. Maro Kunwar - 

; ` All. 220 


———— Alienation—Relinquishment by pre- 
sumptive reversioner before succession opens— 
Validity—Suit to set aside alienation after death 
of widow—Maintainability —Estoppel—Transfer of 
Property Act (IV of 1882), 8.48 
It is possible for presumptive reversioners, even 

before the succession opens, by a sufficient act of affir- 
malion to do something which disables them from 
questioning the alienation after they are in titulo. 
Where during the life-time of a Hindu widow the 
presumptive reversioner acting on his own behalf 
and as guardian of his son executed a deed of re- 
linquishment and sale deed in ‘respect of a portion 
of the properties sold by the widow in consideration 
of a sum of money and after the death of the widow 








the son sued to set aside the alienation made by the 


widow: i 

Held, (4) that under s 43 of the Transfer of Prop- 
erty Act, the plaintiff's father having sold the property 
as if it belonged tọ him the plaintiff could nọ- 
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° 
after acquiring title as reversioner, be heardto say 
that he had no title when the properties were sold 
by his father: 

(it) that, treating the old alienation as still the sub- 
ject for consideration, the act of the plaintiff's father 
acting on his own behalfand on behalf of the plaintiff 
in surrendering whatever rights they had and in 
purporting tosell the property to the vendees was an 
emphatic affirmation of the transaction which validat- 
ed the alienation and disabled them from questioning 
it, VELLAYAMMAL v. N. P. PALANIYANDI AMBALAM 

| ` Mad. 381 
: Widow in possession of husband's property 

—Re-marriage of widow— Suit by reverstoners— 

—Cause of action, when arises—Subseguent denial 

of reversioner's rights by widow—Whether gives 

rise to fresh cause of action. 

A Hindu widow who had received certain property 
on the death of her husband sold the property in 
1897 to one A whom she subsequently married in 
1913.. On the death of A, her name as his widow 
was entered against half the share of the property 
which A had purchased from her in 1897, The 
reversioners filed a suit in 1931 alleging that she had 
denied their right to. the property in 1925 which 
gave them a fresh cause of action: 

Held, that the plaintiff's cause of action arose in 1913 
when she forfeited her interest inthe property left 
by her husband by her remarriage with A and that 
the denial in 1925 did not give a fresh cause of 
action. Sarran v., BABAN Lah. 636 


Power to make gift to daughter 
~or son-in-law on daughter's marriage — Validity of 
‘gift—Mother succeeding as heir, rights of. 

It is competentto a Hindu widow governed by the 
Mitakshara School to make a valid gift of the im- 
movable property of her husband to herdaughter on 
“the occasion of the daughter's marriage, and such a 
gift is binding on the reversioners The limitation 
on the validity of the gift is that it must be of a 
reasonable portion of the property. 














The rights of a woman succeéding to property as ` 


wW mother areexactly thesame under the Hindu Law 
145 those of one succeeding as a Hindu widow. The 
wift may be made to the girl or to her husband. 
The question what is a reasonable gift - on these 
occasions, is a question of fact, which has to be de- 
sided with due advertence to` all the circumstances 
of the case, Ordinarily, it must approximate to not 
more than afourth of the father's estate: but it is 
the ordinary and not the invariable rule, since there 
nay be cases justifying a much larger expenditure. 
BIRrRI Howan SINGH v. RAOHHPAL Kunwar Oudh 210 


WIll—Request to wife, whether conveys 
absolute or limited estate—Absence of express words 

giving absolute right, effect of. 

“The proposition that under the Hindu Law in the 
ase of immovable property given or devised by a 
ausband to his wife the wife has no power to alienate 
anless the powerof alienation was conferred upon 
„er in express terms, is unsound. i 
“Where a testator gave certain properties to his 
mother for ber life and provided that after the 
Keath of his mother, his son and wife should enjoy 
tiose properties in the proportion of 12 annas and 
| annrs: 

-Held, that there was no reason to differentiate 
tween the bequest made tothe son and the 
mest made to the wife and the wife took an absolute 
aterest inthe share bequeathed to her like the son, 
Nagas UKHEDA GUJJAR V. ANANDJI DHARSI QUJJAR 

wi ; ~ - - Bom. 770 
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Hindu Law of Inheritance (Amendment (Act 
Il of 1929)—Whether applies to succession to 
persons who died before the ~ Act. ki 
The Hindu Law of Inheritance (Amendment) Act, 

II of 1929, does not apply to cases of Hindu males 

who died before its coming into force, and in deter- 

mining the order of succession to the eatate of such 
persons the Hindu Law, as it stood before the Act, 
should be applied, KRISHNAN OHETITAR v. Manioxam- 

MAL Mad.1139 ` 

Hindu Widows Remarriage ActiXV of 18561, 
8. 3—Right of mother to be guardian, whether lost 
on re-marriage--Custom. i 
It is well-settled that under Hindu Law the.. 

mother is, after the father, thə natural and legal 

guardian ofher children and does not lose her right 
by re-marriage in cases when such remarriage is 

recognised as valid by custom. To such cases s. 3 

of Act XV of 1853, was obviously not’ intended to 

apply. Even under the Act, the mother is not con- 
sidered to be physically dead and may, in appro- 
priate cases, be appointed as guardian, though not 
in her own natural right, but where it is for the 
welfare of the minor to do so. The Act does not 
absolutely disqualify her from such appointment, but 
merely contains an enabling provision making it. 
lawful for the-relations of the deceased father to 
apply forthe guardianship of his children in the 
presence of their mother, and for thecourt to appoint 
one of them ifit thinks fit to do so 'in the interests 


of the minor. Ram LABHAI v. DURGA Das Lah, 19 
Hundi—Transferee without consideration. Sen 
NEGOTIABLE INSTRUMENTS Aor, 1881, s. 50 679 (b) 


Husband and wife-— Notice to husband—Pre- 
sumption as to wife's knowledge of it, if arises, 

. There is nothing in law which can make notices 

or orders passed against the husband binding on the 

wife, simply because she is the wife. Onarrman. Town 

AREA, MANDHA V, MANGLO -~ Al. 873 

Income Tax Act (XI 0f1922),s, 2 (1) (a)—Source 
of income to be considered in proximate rather than 
its ultimate significance—Assessee in the position of 
landlord with respect to cultivating tenants—Income 
derived from the lands, if agricultural income, 

For the purposes of assessment to income-tax, the 
source of the income must be considered: in itg 
proximate rather thanin its ultimate significance. 
Tf the income is derived from land used for agri- 
cultural purposesas rent or revenue, then such 
income is exempt from assessment. The income 
cannot be made taxable unless and untilitcan be 
brought strictly within the letter of the law and a 
fiscal statute must be construed strictly in favourof . 
the subject i =: 

Where the assessee is a mortgagee lessee in pos- 
session, and is in the position of a landlord with res- 
pect to the actual cultivating tenants within the mean- 
ing ofthe term in the Bengal Tenancy Act, and has 
to pay the Government revenue, cesses and taxes 
and his nameis registered inthe Land Registration 
Department, the income derived from the lands 
must be agricultural income and hence exempt from 
taxation. - UOMMISSIONER OF Income Tax v, KAMESEWAR 
SINGH - Pat. 1236F. 8. 
——-——ss 2(4), 3,4. Sue Income Tax Aor, 1922, 

8, 42 Se 370 
——s8 3, 66 (5)—Government Trading Taxation 
Act (III of 1926), s. 2~Assessee carrying on timber 
businessin British India—Assessment for profits 
earned in 1925-26 —High Court deciding’ that tax 
for 1926-27 was to be paid on profits earned*in 
1925-26 ~Assessee found to have no taxable income 
for 1926.27 —Refund of sum paid before reference, 
to assessee—Relation between parties governed by 
previous judgment not appealed against, ~ `- ` 
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The agsessee State carried on a timber business in 
British India resulting in considerable profits, The 


- State was not subject to the Indian Income Tax Law - 


during the year 1925-26 but in 1926 the Government 
Trading Taxation Act was passed and it came into 
force on April 1, 1926. The State was, in the year 
1926, called upon to pay by way of income-tax and 
-super-tax” -a “certain amount calculated upon 
the ‘profits earned in ,19:5-26; but contested its 


liability to taxation. ` On the question of the liability ` 


for assessment with reference to transactions which 
took place before April 1, 1926, the High’ Court .held 
that the tax which had to be paid by the State for 
the year 1926-27 was to be paidonthe amount.of 
profits earned by it in the year 1925-26. A part 
payment had. been made by the State before the 
reference, and basing itself upon the judgment it 
claimed the return of theamount on the ground 
that it had ùo taxable incomein the year 1926-27. 
The High Court held that the State 
to pay the balance and was 
vhe sum paid : 

‘Held, thatthe former 
Court, which: was not appealed against, whether 
right. or wrong, governed ‘the relations of the parties 
and under 8 66 (5), Income Tax Act that judgment 
as a whole was binding between the parties, and 


entitled to a refund of 


that the asséssee State was entitled to the refund of ` 


the amount paid. 


Obiter-—The intention of a. 3, ‘Income Tax Act 
is riot to treat the income of the .previous--year ` 


merely asa measure of ‘the’ unastériained income 


_ of the year ofassessment, but to tax the assessee in 


the year of assessment upon the ‘income received by 


him in the -previous year. , COMMISSIONER CF INcomE. 


Tax v TEHRI-GAĘWAL BTATE > P.C., 434 
——— 88. 6, 9, 42, 43—-Non-resident foreigner— 
Loan to person residing in British India— Interest 
paid outside British India—Assessment of borrower 
-as agent of Foreigner Legality—Business con- 
nection, necessity of —‘Business,” essentials of— 
‘Property’ in s 42, whether includes debt Mere 
„borrower; whether can be treated as statutory agent 
under “s, 48—Through’ does mot mean ‘from’. ~ 
+ he assessee company carried on business at 
Bombay. They borrowed a sum of Rs. 50 lakhs 
from thé” Nizam of Hyderabad at a certain rate of 
interest. ‘Che principal and’ interest ‘were payable 
in Hyderabad. “The ‘assessee company paid a sum 
of Rs. 3 lakhs odd during thé year of assessment. 
They were charged with income-tax on this amount 


“undet ss. 42 and 43 of the Income-tax Act as 


agents of the Nizam: 

“Held, that the agssessee company was not Hable 
t6 be assessed as there was no business connection 
between the assessee company and the Nizam. The 
mere fact that a person with accumulated wealth 
uses to invest part of it in @ loan does not con- 
stitute a business and the ‘fact that the borrower 
chooses ‘to use the money which he has borrowed 

„for the purposes of..his own business does not 
constitute any businéss corinection so far as relates 
to the lender. The relationship between the parties 


in such -cases is that’ of debtor and creditor and 
nothing else. 4 


Held, further, that the word “property” in s, 42` 


means something tangible and not a mere chose in 
action like a debt and the interest received by the 
Nizam could not’ be assiimed as profits or gains 
arising from property in British India. : 
‘The assessee company was also assessed in respect 
of: income derived from a palace belonging to the 
Nizam in Bombay on the ground that they -could 
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be constituted as agents Of the -Nizam under .s. 43, : 
though they, had nothing to do with this palace: 


Held, that in order that a person may be con- } 
stituted agent of a foreigner under s 43, -it is 


| necessary that he is something more than a mere ' 


debtor, and the assessee company could not, there- ; 
fore, be treated as the Nizam’s agent under s. 43 | 


and assessed as such in -respect of the income 
from the palace, which had accrued to the: 
Nizam. 


Carrying ‘on business can only exist when. there _ 
is a succession of acts or a continuity of transections 
or acts and the performance of a ‘single act apart... 
from special circumstances is not enough, though it 
may result in gains or profits. 


‘Property’ in 8'42 is confined to immovable 
property COMMISSIONER or Income-Tax, BOMBAY v. 
„ OURRIMBHOY Eprauim & Sons LTD. - Bom. 566 





—S, 10 (2) 'Ix)—Amount distributed -by ' 
Insurance Company among participating policy - 
holders——-Whether represents part of profits of the” 
company and assessable to income-tax. | . : 
The amount ‘distributed by an Insurance Company ` 

among participating policy holders represents part - 

of the profits of the-company and hence assessable © 
to income-tax and doesnot come under the des-- 
cription of expenditure incurred by the company in 

earning its profits. Tag RHARAT Insurance Company “ 

Lrp. v. Tae-Income Tax COMMISSIONER, PUNJAB, ' 

LAHORE _ P C. 899' 

-—— S8. 22, 23. See Incoue Tax AoT, 1922, - 

| 6 


B. 34 5 63. 
—— ss, 22 (4\, 23 (2), 34—Notice under s. 34 
served on assessee—De novo proceedings against 
successor, whether necessary. : 

“When a notice under & 34has been served ona 
person and he-has made a return in response there- , 
to, the proceedings can. be continued by the issue ; 
of notices under ss 22 (4) and 24 (2) to the successor . 
of such pereon. Proceedings againet the successor ; 
should not he started de noro. COMMISSIONER OF INcoME - 
‘Tax, Maprasv NAOHAL ACHI Mad 1023 F. B. 
ss 22,23 (2), 26, 34— Income escaping . 
assessment—Deuth of assessee—Suecessor's liability , 

to be re-assessed—Suecession after close of year,. 

effect of. i 

When income has es¢iped assessment, an aseess- , 
ment can be made under s. 34 of the Income Tax, 
Act on the successor of the person, who, if no suc- , 
cession had taken place, would have been liable to, 
the tax. 4 

If such assessment is otherwise valid, it is not 
invalidated by the fact that the succession took, 
place after the close ofthe year in which the income, 
escaped assessment COMMISSIONER oF JxcomE-Tax,~ 
Mapras v NAOHAL Acai Mad.1023 F.B, 


= 8. 23 (4)—Arbitrary assessment, if per- 

missible, . s 

An Income-tax Officer does not possess absolute 
arbitrary authority to assess at any figure he 
likes, and although he is not bound by strict 
judicial principles, he should be guided by the rules 
of justice, equity and good conscience. Where the 
Commissioner of Income Tax holds that a certain 
assessment is neither arbitrary nor unreasonable nor 
unjust, there is no reason why the High Court should 
require him to state a case and refer it to the High 
Court. M ABDUL Qayum & Co, Fyzapap v. Oonm« 
MISSICNER OF, Income=Tax, U. P. Oudh 117 (b) 
8. -25-A— Recitals in registered will as to 
prior dwision of property—Income Tax Authorities 
accepting allegation as to partition once—Hffect of. 
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“A will containing aemere recital of a prior division 
by the testator is not evidence of such division nor 
dan it confer any title though registered. Further 
such a document cannot be taken to be evidence of 
the disruption of the Hindu undivided family in 
the sense in which that term must be . understood 
under s 25-(A), Income Tax Act. . oof 
.The fact that the allegation of the assessee that there 
had been a partition was accepted by the income-tax 
Authorities is only one of the considerations which 
have to be borne in mind by the Income-tax Autho- 
rities and may possibly alter the burden of proof. 
MATERA Das v, COMMISSIONER oF Income-Tax 

-. ki Lah. 246 
——— 55, 25-A, 66 (3)—Dissolution - or existence 
“sof joint Hindu family—Intention—Question of 


-fact—Finding by .Income-tax Oficer—Power of 


«High Court to interfere. i 

.-The dissolution or existence of a joint Hindu 
faniily ‘depends on the intention of the members 
thereof and is a question of fact. It 
open to the Income-tax Officsr to decide on the 
facts that the intention to dissolve was present or 
absent.- Where the Income-tax Officer has held it 
was absent and that there was no. dissolution, it is 
a finding of fact into which the High Court cannot 
enter. - PIYABE LAL v, COMMISSIONER oF Incoux-T'ax 
- Lah 862 
+~-——§8. 25-A, 66 (3)—Questions as to meaning 
-of the word ‘partition’ ins 25-A and asto whether 
E a finding of the Income.Tax Officer is supported 
--by evidence— Whether. questions of law. 

- A question asto the meaning of the word parti- 
tion in s. 25-A, Income Tax Act and a question as 
to whether the income-tax authority acted on any 
evidence-in a casein reaching the conclusion that 
the transactions of the deposits of certain amounts in 
the-assesaee's shop were bogus transactions, are ques- 


tions of law. Mussrs Suge Sinem NATHU Ram v. 


Income Tax COMMISSIONER, PUNJAB Lah. 273 


i$" 26-A—Joint Hindu fanily, if cam be 
«registered under 3. 26-A 

` The very definition of “frm” involves the idea 
of contractual relationship between several persons 


and when the finding of fact of the Income-tax 
Officer is that there is no contractual relation- 
ship between these persons but the relationship 


between them was that of a joint Hindu family, 
that isa relationship based ona status and not.on 
contract, and there is no firm in existence which 


could be registered under the provisions of 
.26-A PIYARE LAL v, COMMISSIONER CF Income Tax 

i Lah. 862 
——— $$, 27 and 31—Refusal to make fresh 


assessment-~Appeal—Decision, if constitutes un 
` order under s. 31. ote 
When an Income Tax Officer refuses to make a 


fresh assessment under s. 27, an appeal does lie to 
the Assistant Commissioner under s. 30 (1) of the 
Income Tax Act. When the Assistant Commissioner 
decides the appeal there is an order by the Assistant 
Commissioner under s. 3L and the Commissioner 
cannot refuse a reference to the High Court on the 
ground that there is no such order. M. ABDUL 
Qayum & Co, Fyzanap v. COMMISSIONER oF INcomE 
Tax, U. P, Oudh 117 (b) 


$ 34&— Assessment after expiry of the tax 
year- Whether a legal assessment.’ 

Although the language of the Income Tax Act is 
naturally suited to the normal case of taxation carried 
through all its processes within the compass of the 
tax year, yebapart from s 3f ofthe Act there ig 
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no provision which would justify the importation 
into the Act of an implied prohibition against the 


making of an assessment after the expiry of the 
tax year RAJENDRA Nate ~v, CoMMISSIONER of 
Incomz Tax P. C. 663 





ss 34,22, 23, 66 (2)—Income that has 
escaped assessment-—Notice, if to be served within 
one year after expiry of tax year—" Has escaped 
assessment", meaning of—Purchase of assessee firm 
- by partners of another firm—Two separate 
assessments Subsequent assessment of only 
purchasing firm ‘including both assessments— 

Amendment of assessment of purchaser: firm by 

elimination of profits of assesece -firm—Assessment 

of assessee firm after expiry of year in respect 
of which assessment was made—Legality of— 

Amendment by elimindtion, if constitutes escape 

from assessment. 

Section 34, Income Tax Act applies to two cases, 
viz, (1) the case where income has escaped assess- 
ment in any year, and(2)the case where income 
has been assessed at too low a ratein any year. In 
either of these cases anotice calling fora return 
may be issued and an assessment or re-assessment 
may be made of such income as has escaped 
assessment or has been assessed at toolowa rate in 
the tax year, but snch notice may be served only 
within one year after the expiry of the tax year. 
But it cannot be inferred from s. 34 that it is only 
where income has escaped assessment in the tax 
year, or has been assessed too low in that year, that 


‘an assessment may be made afterthe expiry of the 


tax year. It may be thatin the two cases to which 
the section applies if no notice ie served within the 
year following the tax year, no subsequent assess- 
ment or re-assessment can be made of the income 
which has escaped assessment or -been assessed too 
low, but that does not mean that in rio other case can 
an assessment be made after the expiry ofthe tax 
year 

< The words “has escaped assessment” in s. 34 
einnot be read as equivalent to “has not been 
assessed,” That the word “assessment” is not 
confined in the statute to the definite act of making 
an order of assessment appears from s. 66 which 
refers to“ the course of any assessment.” The fact 
that s 34 requires a notice to be served calling for 
a return of income which has escaped assessment 
strongly suggests that income which has already 
been duly returned for assessment cannot be said to 
have ‘escaped " assessment within the statutory 
meaning. 

Towards the end ofthe year 1926-27, the partners 
of aregistered firm M & Oo purchased the business 
and assetaof firm B & (o. The purchase was 
effected by the partners of firm M & Co as indivi- 
duals who contributed funds for the purpose 
proportionately to their shares ia M & Co and 

ecame partners in B & Co In the year 1927-28, 
M & Co, was a registered firm while B & Oo. was 
unregistered. Separate notices were issued to the 
firms by the Income Tax Officers ofthe respective 
Districts, they being unaware that the business of 
B & Co. had been bought by the partnersofM & 
Co. The two companies made their returns 
separately but inthe meanwhile the purchase of 
B & Co having come to the knowledge of the 
income-tax authorities, assessment was made on 
M & Co on February Yi, 1928, on the combined 
incomes returned by M & (Co. and B & Co, 
treating the latter as a branch of*the former. M 
& Co appealed, and in consequence of the 
decision of the High Court the assessment made on 
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M & Co. was amended by elimination of the 
profits of B & Co. and on November 8, 1930, an 
assessment was made on B & Oo. on their income 
as returned by them on January 13, 1928. They 
urged that it was nob competent to make this 
assessment after the expiry on March 31, 1928, of 
the year in respect of which the assessment was 
made: ` 

Held, that the income of B & COo did not ‘escape 
assessment’ in the year 1927-28 within the meaning 
of s. 34and that consequently the serving of a 
notice within the year 1923-29 was not an essential 
prerequisite of a valid assessment of that income 
and that as there was no other time limit prescribed, 
or necessarily implied, in the Act, the assessment 


of November 8, 1920, was, therefore, not out of 
time. ` 
Held, also, thatthe amendment of M & Co.'s 


assessment by the elimination of B & Oo.’s profits 
with a view to the separate assessment of the latter 
could not in any proper sense be described as an 
escape from assessment of the income of B & Co, or 
of the firm's partners. Rasexpra Nara v. Commis- 
SIONER oF [NcomE Tax, BENGAL P GC. 663 
ss, 42 (4), 2 (4), 3, 4—Income Tax Rules, 
r., 85—Non-resident ~Income from investment outside 
British India of moneys derived through business 
connection in India—Ltabilsty to Indian Income 
Tax—Non-Indian Insurance Company-—Mode of 
assessment—Income Taz Rules, r. 35, when appli- 
cable~—Mutual Insurance Company—Income from 





investment of premium from participating policies ’ 


—Liability to be assessed—'‘Business', ‘business 

connection’, meanings of. : 

In the case ofa non-resident, income which neither 
accrues nor arises nor is received in British India 
may be liable to ncome-tax in India under the com- 
bined operation of ss. 3,4 and 42 of the Income Tax 
Act, though such sources of income would not be 
liable to tax in the case of a resident, 

Profits derived by a mutual insurance company 
from the investments outside British India of moneys 
representing profits derived in India from participat- 
ing policies are profits or gains accruing or arising 
to the company directly or indirectly through or 
from a business sonuection or property in British 
India, within the meaning of s. 42 of the Income 
Tax Act and are chargeable to income-tax in British 
India. 

A company carrying on mutual insurance business 
does carry on a‘business’. The definition of ‘busi- 
ness' in s 2 (4; is not an exhaustive definition and 
the words ‘business connection’ in s. 42 are not 
restristed by the definition of ‘business’ in s. 2 (4). 

A principal can be assessed under s 42 without 
an agent being appointed under the latter part of 

.the section and s, 43. 

For applying the provisions of r. 35 of the Income 
Tax Rules, the fact that no reliable data are pro- 
curable for no fault of the assessee is immaterial. 

The failure to make a return under s. 22 may 
justify an assessment under s 23 (1), but would not 
in itself justify the application of r. 35 

Dictum —The form ofreturn prescribed in r. 18 
of the Income Tax Rules is not appropriate to a 
mutual life insurance company and even if a return 
were made in that form, it is doubtful whether it 
would supply the Income Taz officer with the data 
he requires. 

A mutual insurance company which had its Head 
Office outside Blitish India made a return of three 
sources ofincome, namely, renewal premiums receiv- 
ed from non-participating policies, interest and fees, 
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stating that this constitutedethe only income 
assessable under the Income Tax Act. The 
Income Tax Officer held that as the. company had 
not made areturn in the prescribed form he was 
entitled to assess the company to the best of judgment 
under s. 23(4) and that ashe had no reliable data 
he was entitled to proceed under r. 35 of the Income 
Tax Rules, He found that the total premium 
income of the company from participating and non- 
participating policies was £32,44,476 and that the 
premium income of the company in British India 
was £87,942 and, acting under r. 35, took the income 
of the Indian Branch to be the a ain between 
£87,942 and £32,44,476 and taxed the company ac- 
cordingly. On a reference by the Commissioner ; 

Held, (i) that having regard to the provisions of 
s. 42; read with ss. 3 and 4 and the definitions of 
“assesses ” and “company” ins. 2, the interest 
earned on premiums from participating policies was 
taxable, and as that wasnot shown in the return 
made by the asseasee company, the: income-tax 
authorities were right in holding that the data 
furnished was not ‘more reliable" within the 
meaning of r 35 and they were, therefore, entitled 
to proceed under r. 35 read with s. 23 (4); 

(ii) that the Commissioner in caleulating the 
assessable incomeunder r. 35 had applied the rule in 
the correct way. 

Per Rangnekar, J.—The grounds mentioned in the 
opinion of the Commissioner are not necessarily bind- 
ing on the High Court and the High Court is entitled 
to go through the whole record for a proper deter- 
mination of the questions raised. OOMBMISSIONER oF 
Ixcome Tax v, NATIONAL MUTUAL ÁSSOOIATION 

Bom 370 

——— §, 43. SER Income Tax Aor, 1922, ss. 6, 9 
566 
—_-_—-§, 66 (2)—Mining lease—Royalty to be paid 
in part to assessee, proprietor of mine— Balance 
of royalty to be applied by mortgagee lessee in 
liquidation of mortgage debt—Entire royalty, if 

to be taxedas income of assessee. 

The assesses was the proprietor of a certain mine 
producing coal and fireclay. In the month of June 
3920, the late proprietor of the mine owed a sum 
of four lakhs of rupees to a company. By March 
15, 1921, the amount dus to the company includ- 
ing the first loan and a subsequent loan amounted 
to Ra 12,19,017 and to secure the repayment of 
this sum the proprietor mortgaged the mine to 
the company on that date. Onthe same day the 
proprietor executed a lease of the mine tothe same 
company ata royalty and it was provided that a 
minimum sum of Rs. 8,000 a year was to be paid 
and that that sum of Rs. 8,0CO was to be paid 
to the proprietor himself. The balance of such 
royalty as might be payable was to be applied 
by the mortgagees lessees to the liquidation of 
their debt under the mortgage: 

Held, that inasmuch as the assessee owed a sum 
of money to the lessee he stipulated that the 
lessee instead of paying the whole of the royal- 
ties direct to him should use a part of the royal- 
ties in discharging the debt which was owed by 
the assessee to the lessee, The whole of the in- 
come, therefore, was the income of the assessee. Tho 
position does not inthe least differ from what it 
would have been had the provision been that the 
lessee wasto pay the whole of the royalty direct 
to the assessee and then that the assessee was to 
pay back a portion of the royalty to discharge his 
debt to the lessee and that the whole of the income 
was to be considered as the income of the assesses 
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and that he should-be assessed in respect of the 
income QoMMIssIONER® oF- INCOME Tax v, 
MANAGER, Karras ENGUMBERED PSTATE 


Income Tax Rules, r. 25-—Construction 
profits’, meaning of. 

The contention .that the - participating policy 
holders’ share of profits is not assessable because, 
T. 25 ofthe Income Tax Rules provides that “the 
income, profits and gains of life assurance business 
shall be theaverage annualnet profits disclosed by 
the last preceding valuation”,is negatived by the 
proviso thatany deductions: made from the gross 
income in arriving at the actuarial valuation which 
are not admissible forthe purposes of income-tax 
assessment ‘shall be added tothe net profits disclosed 
by the valuation. 

The ‘net profits’ in r, 25 mean the “ surplus, if 
any” inthe statutory form of Valuation Balance 
Sheet of “life assurance’ and annuity funds 
(as per . balance-sheet under Third Schadule)" 
over the “net liability under life aseurance and 
annuity transactions (as per stimmary statement 
provided in Fourth Schedule)". If the amount 
allotted to participating policy holders was taken 
from the surplus or net profits shown in the Valua- 
tion Balance Sheet, or if they had been deducfed 
before arriving at such surplus, they would have to be 
added under r.25 to surplus shown therein“ as 
deductions not admissible for income-tax assess- 
ment,” not being expenditure incurred solely for the 
purpose of earning such profits, within the meaning 
of s 10, sub-s, 2, cl. (ix: of the Act. BHARAT 
Insurance COMPANY v. Income .Tax (OOMBMISSIONER, 
PUNJAB, LAHORE P 0.899 
-—--— f. 35. Sen Income Tax Aor, 1922, s. 42 

370 


Injunctlon—Agreement between parties that certain 
windows were not to be closed by defendant—Inter- 
pretation—Burden of proof—Finding that room was 
lighted—Relief for injunction, if can be granted— 
Damages, right to—Consideration of other sources 
of light—Propriety of—Diminution of 
Whether sufficient to grant injunction 
The plaintiff sued for a mandatory injunction 

requiring defendant to demolish his house so as not 

to block the windows in his rooms and alleged that 
-the defendant was not entitled to use the western 
wall of the plaintiff's house for lateral support as 
he had done. The plaintiffs claim was based on 

a mutual agreement which had been executed between 

the parties and which merely said that the defendan 

was not to close the windows in question: , 
Held, that it did not appear that the parties could 

have intended that the defendant would not erect 
any building at all in front of the plaintiff's house, 
the area belonging to the defendant being very 
small and that there was no such diminution of 
light or air in respect of the windows as would 
entitle the plaintiff to relief. ' 

Held, also, that the plaintiff would not be entitled 
to damages unless he was able toshow that he was 
prevented from getting the quantity of light or air 
which is required for the ordinary purposes of 
inhabitancy or business as the case may be, accord- 
ing to the ordinary notions of mankind, | 

‘The court ia entitled, in such cases, to take into 
consideration other sources of light. “The fact that 
there has been some diminution of -light 
sufficient to justify an award of damages or relief 
by injunction. Rarran CHAND v, Lau CHAND 


of-—‘Net 
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light— : 


is -not. 


Lah. 640 (6) 
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Insurance (Flre)—Risk, when commences—Policy _ 
not issued in the usual form and premium not 
paid—Contract of insurance—Enforceability of. 
In a contract for fire insurance, the risk commences 

at the time as soon as a binding contract of insurance 

is concluded anditis always opento the parties to 
the contract to come to an agreement as regards 
the timefrom which the risk will commence. On 
the receipt of the intimation by the company by the 
assured that the risk was covered, there is a valid 
contract between the parties and it can be enforced 
notwithstanding the fact that no policy in the usual 
form had been issued aud no premium had been paid. 
HARI Kisuan Das v GUARDIAN AssuRANoe COMPANY 
Lro. 4 All, 301 


Insurance (Life)—Construction of policy —Duty 
or pove ates if will lean against) forfeiture of 
policy. f 
A policy of insurance is to be construed by the 

same rules as other contracts, the duty of the court 

being to collect the meaning of the parties by taking 
the language employed in a plain and ordinary 
sense and. not to speculate on some supposed mean- 
ing which they have not expressed The courts will, far 
from favouring forfeiture, lean against it NATIONAL 

INDIAN Lire Insurance Co. LTD. v MAHADEVAN ' 

Mad 458 

——-— Default in payment of portion of one year's 
premium— Surrender value of policy more than suffi- 
cient to cover unpaid premium—Policy, if gets 
forfeited. i 
Under the, terms of an 

a policy which has acquired a surrender value 

sufficient to pay at least one year's premium is 

not forfeited immediately by non-payment of the 
premium within the days of grace; such surrender 
value being automatically applied in payment of 
instalments of premium and interest thereon to 
keep the policy in force for so longa term as such 

surrender value will cover. h 
On a policy of lifo insurance, the annual premium 

of Rs. 150-12-0 was payable in four quarterly in- 

stalments, Three instalments were duly paid and 
default occurted in respect of the fourth instalment 

The surrender value. on the date of default was 

Rs, 86-3-0: i 
Held, that in considering whether the surrender 

value was sufficient to pay the year's premium or 

not, the fact that a portion of the year's premium 
had been paid was not to be overlooked, and as the 
portion of the premium left unpaid for the year was 
more than covered by the surrender value, the de- 
fault would not cause the policy to be forfeited. 


insurance policy, 


NATIONAL JNDIAN Lire Insuraxce Oo. LTD. v. 
MAHADEVAN Mad, 458 
Interest, Sre OoNTRACT 342 


Accounts--Balance struck but no mention 
of interest made—Course of dealing between parties 
suggesting implied agreement tc pay interest— 
interest, if can be allowed. 

Where no mention of interest was made when a 
balance was struck between the parties but it 
appeard thatthe course of dealings between the 
parties was such as to raise a clear inference ‘of an 
implied agreement to pay interest: 

Held, that interest might be allowed to the plaintiff 
at 32 per cent per annum. Firat Gurpirra RAM 
CHAND v. BITAGWANTI Lah. 683 

- Hundis—Rate of interest not mentioned— 

Interest to be awarded. is 

Where the rate of interest on the hundis is not 
mentioned, award of 12 percent from ethe date of 
the hundi to the date of the suit and 9 per cent, till ` 
realization is excessive and it should be reduced to 
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6 per cent, throughout. SADHU SINGH v, Dan OHAND 





Tourst Ram Lah. 917 
~Mortgage— Propriety of rate of interest 
‘depends on circumstancesand local. conditions— 


Interest of 12 per cent, 

Whether excessive. 

It is very difficult to lay down any hard and fast 
rule as regards a proper rate of interest for mortgage 
transactions, The rate would depend on many 
circumstances and on local conditions. Prima facie 
and in the absence of special circumstances to the 
contrary, the rate of 12 per cent. per annum may be 
taken asa fair, proper and reasonable rate. 

Where the defendant executed a mortgage deed in 
favour of the plaintiffs over property consisting of 
large shares in seven villages and the amount of 
Rs, 14,500 was to carry interest at the rateof 1 per 
cent. per mensem compoundable annually: 

Held, that a rate of 12 per cent per annum should 
be considered to be afair and proper rateand that 
the conditions for compounding it would make it an 
excessive rate and transform the transaction into a 
substantially unfair one. GAJRAJ SINGH v. MUHAMMAD 
MUSHTAQ ALI All, 424 

Provision for interest on interest in mortgage 
deed—Award of compound interest—Legality of. 

Where a mortgage deed shows clearly that it was 
intended by theparties that compound interest 
should be paid under its terms, the court is justified 
in awarding- compound interest ‘Interest on inter- 
est’ always means ‘compound interest’, MoBAMMAD 
Husarn Kuan v. Lacuman SINGH Oudh 807 


interlocutory orders—Dismissal of suit for default, 
effect of, un interlocutory arders—Restoratin of 
suit, whether revives interlocutory proceedings— 
Dismissal of suit and restoration pending revision 
petition from interlocutory order—Petition, whether 
can be proceeded with—Civil Procedure Code (Act 
V of 1908), 8 115, O. IX, r. 18 
Where a suit isdismissed for default, all inter- 
Jocutory matters connected withthe suit and pend- 
ing at the time of the dismissal, come to an end and 
when the suit is restored tothe file the question 
whether any interlocutory matter is also restored, 
should be decided with reference to the intention of 
the officer who passed the order of restoration. It is 
a question of the construction of the order. Ifhe 
intended to restore the suit and all the ancillary 
matters connected with it, they are all restored, 
But if he did not so intend, they are not restored, 
Asa matter of general rule it may be taken that 


compoundable yearly— 


the intention would be to restore the suit and all 
incidental matters 
Pending a suit, an application was made for a 


temporary injunction, the Munsif granted it, but the 
District Judge on appeal refused to grant the in- 
junction and against thisorder a revision petition 
was filed inthe High Court The suit was subse- 
quently dismissed for default and restored to the 
file : 

Held, that the revision petition was not incompet- 


ent and could be proceeded with. SARANATHA 
AYYANGAR v MUTHIAH MOOPPANAR Mad 1045 
Interpretation Sez Deep 397 


Interpretation of Statutes Sen Bomsay DISTRIOT 
Monicipanitigs Act, '901, s. 167 345 
Alteration by legislature of law as setiled by 
decisions of court—Whether raises the inference 
that the decisions were wrong 
An alteration by the legislature of the law as 
settled by the decisions ofthe courts does not raise 
any inference that those decisions were wrong or” 





INDIAN OASES. 


[1934 


Interpretation of Statutes—concld. 


even that those who had propesed the alteration were 
of that opinion. BHARAT INSURANCE Company v. Income 
Tax Commissioner, PUNJAB, LAHORB P. 0C. 899 
—— English Law, 

Where the section ofan Indian statute is plain, 
it is not desirable or proper to turnto the English 
Law for guidance. BANK or HINDUSTAN v. Govinpa- 
RAJULU NAIDU Mad, 1146 

Headings, value of. 

In construing statutes the headings must not be 
taken too strictly, but the subject-matter of the 
sections must be looked at, SHADANOHANDRA BHANDARI 
Ve SHEW NARAYAN GOLABRAL Cal. 191 


Interpretation clause of a comprehensive ; 





nature 

Interpretation clauses of a comprehensive nature, ` 
are not tobe taken as strictly defining what the” 
meaning of a word must be under all circumstances, 
but merely as declaring what things may becom- 
prehended within the term where the circumstances 
require that they should, Naratn Das TULSIDAB v. 
Karacat MUNICIPALITY Sind 345 
“se Proviso. 

The proper way to regard a proviso is asa 
limitation upon the effect of the principal enactment,” 
Ras Rani v. Dwarka Nata SINGH Oudh 160 

Provisions of Act of one, Province—Whether 

a guide to construction of an Act of another | 

Province 

The provisions of an Act of one Provincial 
legislature form a very poor guide to the construction 
of the provisions of an Act of another Provincial 








legislature. EMPEROR v Kurn MAUNG Rang. 1152 
Taxing Act—Construction. 
The ordinary canon of construction of a taxing 


Act favours the more limited construction.. RADHA 
KISHAN JAIKISHAN v. MUNIGIPAL Commirrer, Knanpwa 
. P. C. 894 
Retrospective effect — Enactments dealing 
with procedure. 

The principle that no statute can be construed to 
have retrospective effect unless its language makes 
it clear that the intention was that it should have 
retrospective effect cannot be applied to enactments 
dealing with procedure which are always retrospec- 
tive to this extent, that provisions will apply to 
proceedings already commenced at the timeoftheir 
enactment, the reason being that no one can have 
vested right in forms of procedure. Lar Ram v, 
Sanu Dar PRASAD i All. 1201 

Retrospective operation — Reference to 
preamble and proceedings of legislature, 

The preamble of an Act may legitimately be 
consulted to solve any ambiguity or to fix the mean- 
ing of words which may have more than one or to 
keep the effect of the Act within its real scope 
whenever the enacting part is inany of these re- 
spects open to doubt, 

It isa fundamental rule of English Law that no 
statute shallbe construed to have retrospective 
operation, unless such a construction appears very 
clearly inthe terms of the Act or arises by necessary 
and distinct implication, KrisHnaN CHETTIAR V. 
MANIOKAMMAL Mad, 1139 


Jolnt tort-feasors—Release of one, reserving right 
against other, effect of. 

A release of one joint tort-feasor releases the other 
tort-feasors also. But a mere covenant not to sue. 
one will not operateas a release of the others, anda 
transaction which is in form an actual release will be 
construed as being merely an agreement not to sue 
if it containsan express reservation of the right to 
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proceed against the other wrongdoers. PoLLAOHI 
Town Bank Lip. v. K. L, SUBRAMANIA AYYAR 
: Mad 1192 
Judicial Officers Protection Act (XVII! of 1850). 
See Oivi Proogpure Cong, 1908, ss 115,151 830 
Jurisdiction—Consent, if can give jurisdiction— 
Waiver, ` 
Consent cannot give jurisdiction and want of 
jurisdiction cannot be waived. Where the Court is 
not competent to entertain or try a suit, there is a 
want of inherent jurisdiction which cannot be cured 
by any waiver. Ram NARAIN v. Suras NABAIN 
Oudh 1209 F. B. 


Land Acquisition Act (lof1894), ss. 9,18, 31 
(2)—Absence of notice under s.' 9—Notice of 
apportionment served—Validity of proceedings — 
Failure to apply for reference—Suit in Civil Court, 
whether lies— Remedies under Act, whether exclusive. 
Where in land acquisition proceedings a person 

interested has received notice of apportionment and 

hasappeared in answer to that notice, he will be 
bound by the proceedings and cannot bring a suit 
under the -third proviso to s. 31 (2) of the Land 

Acquisition Act, even if he had not received the 

notice under s.9 of the Act. His proper course if 

he poise to the apportionment is to proceed under 

s. 18. 

The Land Acquisition Act provides a special pro- 
cedure and persons who being entitled to avail 
themselves of the procedure under the Act, fail to 
do so, cannot have recourse to the Oivil Court, 
SHIVMAL v. RAMOHANDRA BAPU Nag 877 
——— SS, 18, 23—Award of Land Acquisition 

Oficer — Reference of case to District Judge— 

Remand of case to District Court—Certain objectors 

not partaking in proceedings before District Judge 

—Whether entitled to intervene on remand—Cwwil 

Procedure Code (Act V of 1908), O. XLI, r. 28. 

When a-reference is made tothe District Judge 
under the Land Acquisition Act and objections are 
taken by various parties tothe Oollector's award and 
one person does -not take part in the proceedings 
before the District Judge, he and those who have 
not appealed from theorder of the District Judge 
cannot intervene as objectors on remand of the case 
from the High Court to the District Oourt, SEORETARY 
or State v, MEBRAJ Din Lah. 953 
mmea § 9112), Ses LAND Acquisition Act, 1894, 

8.9 877 


Land Customs Act (XIX of 1924), ss 5, 7—Hyffect 
of amendment to s. 7—-Prosecution for smuggling 
—Onus of proof—Duty of prosecution—Transfer 
of non-dutiable goods without permit—Nature of 
offence—Jurisdiction of Magistrate. - 

In a prosecution for smuggling under s. 7 (1) (0), 

Land Customs Act, it is for the prosecution to 
rove that the dutiable article was taken by 

and from the foreign territory 

India ata time when the article was dutiable. 

“ Under s.7 of the Land Oustoms Act, as amended, an 

offence in respect of non-dutiable goods isone to be 

dealt with only by the Land Customs Officer him- 
self unders. 7; it would not constitute an offence 
for which a complaint could be made to a Magis- 

trate. In re SANTHANAKRISHNA OHETTY Mad 46 

Landlord and‘tenant. Sez Beneat Tenancy Act, 
1885, s. 182 209 

Lease—Mining lease granted by four shebaits of 
‘an idol—Construction of the lease—One of the four 

. Bhebaits suing for his share in the idol’s interest— 
Suit, if maintainable, k 
The material portions of a lease deed granted by 
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the shebaits of an idolin favour of the predecessor- 
in-title of a company, ran as follows .— 

“Mouza Monoharbahal in Pergana Sergarh within 
Police Station and Sub-Registry Asansol, Chowki 
Raniganj and District Burdwan is the rent free 
debuitar property of your family deity Sri Sri Iswar 
Gopinath Jiu Thakur. You haveparichariki right 
in the said property as shebait. On my making a 
proposal to take a settlement of the interests of your 
family deity in the said mouza for raising coal by 
excavating acoal mine under the ground of the said” 
Mouza, you grant unto me a settlement, on the 
following terms and conditions, of the whole inter- 
est that your family deity has in the said Mouza 
for the benefit of the said family deity and for increas- 
ing theincome of the said debuttar estate. I take the 
settlement on the terms following, and agree :— 
(1). That I shall raise coal from the ground under- 
neath the said mouza according to the boundaries 
given below and- shall pay acommission of1 pice 
per maund of steam coal, 14 pice per maund of soft 
and hard coke, two annas per ton of dust coke, and 
14 pice per maund of rubble coal to the extent of 
the interest of your said family‘deity....... 4)........ 
The minimum royalty will be paid in four equal 
instalments to yourselves or your authorised officers 
on taking receipts Ishall not be entitled to plead 
payment of commission without receipt, and if I 
do so, it will not be entertained. If the money be 
not paid according to the Kists aforesaid, I shall 
be liable to pay interest at 1 per cent. per month.” 

The plaintiff describing himself as servitor and 
hebait to the idol sought to recover a certain 
amount in respect of his alleged one-fourth share, 
as one of the four shebaits of the deity, of the entire 
royalties on the coal raised in the mine leased : 

Held, (1) that one of the shebaiits could not sue 
for his share in the idol's interest, as the terms of 

_the lease did not afford any warrant for splitting up 
the property of the family deity. 

(2) that the lease disclosed a joint demise orcon- 
tract and that none of the four lessors, with or 
without the consent of his co-lessors could sue for 
an aliquot part of the whole and that if the suit is 
not for the whole of theinterest, it was not main- 
tainable, thatthe royalty was payable on.raisings 
which represented the interest of the family deity 
and thatthe words “to the extent of the interest 
of your said family deity” in the deed were equival- 
ent tothe words “on that amount which represents 
the interest of the family deity” 

(3) that the stipulated royalty is payable only on 
coal raisings which correspond with the extent of 
the -interest of the respondents’ family deity in the 
mouza, viz, eight annas. BARABONI Coat CONCERN 
Lip. V, Servirors & SHEBAITS OF Srez SREE GOPINATH 

IU - P.C, 884 
Legal practitioner. Ses LEGAL Praorrrioners AOT 

1879, 8, 14 687 
~me Allahabad High Court General , Rules, Chap. 

XXI, r. 1—Fee certificate—Form of—‘Actually 

paid’, meaning of—Legal practitioner materially 

altering form of certificate—Certificate mentioning 
fees as having been paid by means of promissory 
note —Intention—Misconduct—Disciplinary Juris- 
diction of High Court—Action under, propriety of. 

The words ‘actually paid’ in r. 1, Ohap. XXI of 
the General Rules of the Allahabad Migh Oourt 
can never be interpreted as including a payment by 
means of the execution of a promissory note, a suit 
on which may or may not result in recovery of the 
money, orundertaking given by means of which may 
not ever be carried out, In order to assure that a 
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true statement of facts is made, the rule framed by 
Allahabad High Court not only requires that the fees 
actually paid should be certified, but also requires the 
name and address of the person who actually made 
the payment. The object of the rule is to check traffic 
in the matter of Counsel's fee ; in other words to 
- check touting. 

Where an Advocate was charged with having certif- 
ed that he received his fees by means of a promissory 
note, which was not in accordance with r. 1, 
Ohap. XXI, Allahabad High Court General Rules, 
with the knowledge that no fee which had not been 
paid in cash before the conclusion of the hearing of 
the case in which the fee certificate was being 
filed could be certified as 
him : 

Held, that the fact that he had materially depart- 
ed from the form of thefee certificate prescribed 
by the court was a matter which could not be over- 
looked, thatthe alteration in thé fee certificate 
clearly indicated a dishonest intention on the part 
of the Advocate and also showed that he never 
misinterpreted the clear words of the rule, and that 
in the circumstances it must be held that he deli- 
berately filed a fee certificate which was not in 
accordance with the High Court Rules in order that 
a feenot actually paid to him might be taxed ; 
and consequently, he should be convicted of serious 
professional misconduct. In the matter of Mr, SHIVA 
NARBAIN JAFA All. 608 F. B. 


Harassing tactics of Counsel—Remarks as to 
conduct of Counsel in ex parte order passed. by 
Subordinate Court—Whether can be expunged— 
Method of provoking Magistrate into some unguarded 
expression -and then applying for transfer, con- 
demned. 

The High Court is jealous to protect Counsel 
who appear before the Subordinate Courts from 
undue interference in the legitimate exerzise of 
their duvies to their clients, but it is also jealous 
to protect the Courts from harassing tactics on the 
part of Counsel. Therefore, the High Court will 
not be prepared to expunge any remarks made as 
to the conduct of Counsel even from an ex parte 
order ofthe Subordinate Court unless the High: 
Oourt is fully satisfied that the remarks were not 
deserved. . 

Where the Counsel resorts to attempting to 
provoke the Magistrate trying the case into some 
uoguarded expression and then applying for a 
transfer, the method adopted will be neither in the 
interest of his client nor in the interest of justice. 
Tapa CHAND v. EMPEROR All. 1164 

Vakalatnama giving power to Vakil to com- 
promise—Fair and reasonable compromise by Vakil, 
_ tf binding on client—Civil Procedure Code (Act V 

of 1908), O. III, r. 4. 

Where a vukelainama authorises a Vakil to 
enter into a compromise, it does not simply mean 
the executive act of taking a compromise agreed to 
by his client to the Court and filing it; but the com- 
promise entered into by the Vakil is binding on 
the party and particularly so when the compromise 
entered into isaneminently fair and reasonable one, 
Govinpr v. Ganga Prasap All 1256 


Legal Practitioners Act (XVIN of 1879), s. 14 
—Legal Practitioner— Professional etiquette —High 
Court—Duty of protecting the reputation of the 
profession —Mukhtar making representations to court 
knowing them to be false—Whether guilty af pro- 
fessional misconduct, š A 
lt is no part of the etiquette of məmbers of the- 
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legal profession to tell lies in court or to give per- 
jured evidence on behalf of their clients 

It is the duty of the High Court notonly to protest 
the, members of the public against disreputablé 
members of the profession but it is also their duty 
to protect the profession itself against the loss of 
reputation brought upon it by the conduct of such 
members. 

Where a mukhtar informed the court that his 
client was ill at another place, that he the mukhtar had 
seen him there and asked for permission to appear 
on behalf of the accused as the accused was unable 
to appear personally ; and it was proved by indepen- 
dent witnesses that the accused was seen in thè 
company of the mukhtar on the same day and in the 
same place and the mukhtar made no attempt at 
denying the truth of his statements : 

Held, that the mukhtar was guilty of professional 
misconduct and it was the duty of the High Court 
to relieve the profession from the existence of à 
thoroughly unworthy member and that he should be 
removed from the rolls Emperor v, GURU PRASAD 

Pat. 687 F. B. 


Legal Representative—Duty of legal represen- 
tatives to account for assets ; 
Where once it is admitted or proved that the 

legal representatives had comeinto the possession 

of the assets belonging to the estate of the deceased, 


. it- is for them to satisfy the Court asto the extent 
- of the assets received by them and to account for 


the same. Ma Aye v, V.M. R, P. Onertvan WIRM |, 
PA E | Rang 1167 


Letters Patent (Cal,), ol. 15—Order granting leave 
to suitor to a change of attorney without providing 
Jor: payment of his costs—Appealability of. i 

- “Where by an order leave is granted to a suitor 

to a change of attorney without -providing for the 

attorneys costs, the attorney not having discharged 
himself, the order is appealable under cl. 15, Letters 

Patent (Cal), asthe rights of the attorney are 

determined by the order, PANKAJKUMAR QHOSE v: 

SuDHEERKUMAR SHIKDAR Cal. 1064 

Life Insurance Companies Act (VI of 1912). Ses 
COMPANIES Aor, 1913, ss, 131, 134 (4) 848 


Limitation— Continuation of  proceedings—Ad> 

journment ‘sine die’, effect of.. < ae ae 
. Whatever may be the old authorities on the point, 
the phrase ‘adjourned sine die" does notnow mean 
discontinuance. It isonly’an adjournment to a date 
that is not at the moment fixed. 

Where an application for a final decree which was 
made within time was adjourned sine die on the 
ground that the judgment-debtor was insane anda 


‘subsequent application was made after the pres- 


cribed period of three years, -against the judgment- 
Held, that the subsequent application was not 
time-barred. MENAKA Bava DASI v. HIRALAL GOVINDLAL 
Cal. 206 

Exemptions must be pleaded. : 
Wherea decrea-holder relies upon a particular 
ground as saving an application from limitation if is 
incumbent on him to specify that ground in the ap~ 
plication, Kattanpas BALOHAND v. MAHOMED P ð 
ae : 7 Sind 30 





Ta be determined on pleadings. Sled 
-The question whether a suit is within time 
must be decided primarily on the basis of the 
plaintiff? own pleadings and not on the basis of 
the defence set up, Des-Ras-Huxam On ann V, LAOHHI 
RAM-PRABH Dyan ~ ; Lah, 57 
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Limitation Act (IX of 1908)—Construction— 

Principles, . 

In construing Acts of Limitation courts must 
always remember that the object of the legislature 
is to induce people tobe activein the assertion of 
their rights, and to penalise those who sleep upon 
their rights ; and if it is possible to avoid givinga 
statute of limitation a meaning which has the effect 
of destroying aright to sue before that right has 
effectively arisen, - the court should do so. 
GANPAT v. HANAMGOUDA Bom. 919 
s.5. Ses Civit Procepure Cope, 1908, O. 
XXI, 8. 89 130 


s.5—'Good faith’, if necessary to bring a 
case under s. 5—Appeal from decision of trial 
Court lying to District Court—Presentation in Chief 
Court--Appeal returned to be presented to proper 
court—-Absence of proof of bona fide {mistake of 
Counsel—Gross negligence—Appellant, if entitled 
to benefit of s. 5, 

In order to bring a case within the purview of s 5, 
Limitation Act, the element of “good faith” is 
necessary. : 

Where an appeal lies to the District Court but is 
preferred to the Chief Court and is returned for 
presentation to proper court and there is no proof 
that the presentation of appeal to the Ohief Court 
was due tothe Counsel's bona fide mistake, it is a case 
of gross negligence and cannot be excused, and the 
appellant is not entitled to the benefit of s $, 
Limitation Act. PATRAJI v. RADHIKA BAKHSH SINGH 


; Oudh 799 (a) 
—8. 5, Sch, 1, Art, 163—Application for 
restoration of suit dismissed for default— 
Limitation—Starting point—Power to extend time. 
Under Art. 163, Limitation Act, the period of 
limitation for an application for restoration of a 
suit dismissed for default runs from the date of 
dismissal and not from the date on which the ap- 
plicant had knowledge of the dismissal. 

Section 5, Limitation Act, is not applicable to 
such applications and the court has no power to 
extend the time for making such applications. EO. 
Deorvze v. Mes, L. T. Prrts Pat.179 
— —9$s, 5,12. Ses Oivin Procepurze Oone, 1908, 

s. 115 1138 

s. 6. Sse Cusrom (PUNJAB) 399 


—$.10-—Property appertaining to an asthan— 
Whether can be said to have become] vested in trust 
for any specific purpdse—Applicadility of s.10 for 
suit for recovery 
Religious endowment. 
The property held bya mehant of a math for the 

purpose of maintaining the math and the office 

relating thereto is not property which “ has become 
vested intrustfor any specific purpose”. The 
endowments of a Hindu math are not " conveyed in 
trust " nor isthe head of a math a “trustee ” with 
regard to them save as to specific property proved 
to have been vested in him for a specific object. 

Property appertaining to an asthan cannot be said 

to have become vested in trust for any specific 

purpose and s. 10, Limitation Act, will not apply to 

a suit by the mahant of the asthan -for recovery of 

possession of the property. CHINKAN PANDEY vV. 

Dunas BHARTHI Oudh 607 

———s. 10, Sch. I, Art. 144—Swit by sajjadanashin 
for recovery of -possession .of wakf land from 
mujawars—S. 10,if applies—Conditions of appli- 
cability of s. 10—~Adverse possession—LEssentials of 
—Transfer between mujawars inter se without 
sajjadanashins’ knowledge—Whether can be relied 
on to prove adverse possession. 

Wherea village was dedicated in wakf for the 
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maintenance ofa shrineand for the maintenance of 
the sajjadanashin, the plaintiffas sajjadanashin and 
manager of the wagf sued to recover possession of 
certain lands inthe village from the mujawars 
whom the predecessors of the plaintiff had allowed 
to occupy the lands in suit, being part of the waqf 
lands, for their maintenance, and reliedon s 10, 
Limitation Act, to overcome the bar of limitation: 

Held, that in order to bring the suit within s. 10, 
it would be necessary for the plaintiff to show that 
the Jandsin question had become vested inthe 


- defendants in trust for a specific purpose, or that 


they were the assigns of the sajjadanashin, in whom 
the lands had become vested for such purpose, and 
as the sajjudanashin could not be said to bea 
trustee but was only a manager, the suit did not 
come within the provisions of s, 10. 

Held also, on the evidence that the facts relating 
to the period subsequent to the year 1903 are consis- 
tent withthe occupation of the lands by the 
defendants being by the leave and licence of the 
which was induced through the 
mujawars continuing to perform the services at two 
of the shrines in the village, and the title to the 
lands being in the plaintiffs, the defendants had not 
discharged the onus that was on them to prove the 
adverse possession relied on by them. a 

Held, further, that transfers between the mujawars 
inter se not made with the knowledge of the sajjada- 
nashin could not be relied on as showing that the 
possession of the mujawars was adverse to the 
sajjadanashin. ALLAH RAKHI v, BHAH MOHAMMMAD 
ABDUR RAHIM P. C. 887 
-———— 5, 12 (2)—Appeal—-Exelusion of day on 

which copy was finally finished and was ready 

for delwery — Whether proper — Court-fees— 

Valuation of suit in irial Court increased at the 

instance of appellant—Appeal—Appellani, if can 

reduce itin appeal—Estoppel—Wrongful decision 
at party's instance. 

In computing the period of limitation for filing an 
appeal, it is impossible to exclude from the time 
requisite for copying the dayon which the copy 
was finally finished and was ready for delivery. 

Where the high value which was placed on the 
relief claimed was due almost entirely to the action 
of the appellant himself who, by the contention 
which he raised in the trial Qourt, increased the 
court-fee, it willnot be just or equitable to allow 
him, when it suits-his own purpose,to reduce the 
fee when it ishe whois the appellant. He must 
abide by the wrongful decision, in which he 
acquiesced and the value of which he himself 
inflated, Ssiwa Kons v. DASHRATH Nag. 1113 
S.14—Prosecuting in s 14—Whether applies 

to proceeding where one person resists another's 

claim. 

The expression “prosecuting” referred to in s. 14 
is generally applicable to a proceeding by a person 
as a plaintiff or an applicant, and not to a proceed- 
ing in which such person is merely resisting as a 
defendant or respondent the claim of another. 
PRIBEADINOMAL METHUMAL V. OHUTI Sind 94 
-= S, 19-—-Promissory note inadmissible in 

evidence due to defective stamp duty—Whether 

can operate as an acknowledgment. 

A promissory note which is inadmissible in evi- 
dence owing to defective stamp duty cannot operate 
as an acknowledgment within the meanthg of s. 19, 
Limitation Act, to save limitation. Govinpa v. 
HARIBSAU Nag. 981 
-———— 5, 20, Sch, 1, Art. 182 (5)—Mere payment 
of portion of deeree debt without application for 
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certification, whether step-in-aid~ Recital of 

payment in subsequent application, effect of— 

Payment by one of several judgment-debtors on 

his own behalf, whether saves limitation against 

others, 

A mere payment by a judgmént-debtor of a 
portion of the decree amount is not a step-in-aid 
of execution; it. is only the petition put in to certify 
such payment that can constitute a step-in-aid of 
execution such as will give afresh starting point of 
limitation under Art. 1&2 (5), Limitation Act. - 

The mere mention of such payment in the execution 
petition ` under consideration without any request 
for certification of the payment is not enough to 
save the application from the bar of limitation. 

A payment by one of several judgment-debtors 
on his own behalf and not on behalf of the others 
also cannot save a subsequent application for exe- 
cution .from limitation as against the other defend- 
ants under 8. 20, Limitation Act. E. Onataoxoutry ~v 
E. Raman Mad. 586 


ss, 20, 21—Joint debt —Partition—Part 
payment by person to whom debt is allotted, whether 
saves limitation against the other. 
Where a debt was due by two brothers and on a 
parano between them it was allotted to one of 
them : i 





Held, thata part payment by the brother to whom ' 


it was allottéd could not save the debt from limita- 
tion as against the other brother. í 
Held, also that. the partition ‘had the effect of 
revoking a power-of-attorney which the former “had 
executed to thelatter Jinan Krista Kunpu-c Harr 
Nats Grose tee : Cal 459 
ES, 20, 21—Part payment by agent-—Special 
authority, whether necessary. a © Ny th 
The authority contemplated bys. 21, of the 
Limitation Act need not be special authority given 
for the purpose of making payment of ‘the particu- 
lar loan in question. JIBAN Krista KUNDU v, HARI 
Nata Grosz 4 Cal, 459 
s. 23—Walis of invaluable architectural 
beauty—Assessment— Whether to be made on the basis 
of ‘value of materials used. : 
Where a land is acquired although the value of the 
walls thereto from an architectural poiat of view “is 





very great and cannot becalculated-in money,.the | 


value of the walls must be assessed only with 
regard to the materials used. Skorgtary or STATE v. 





Menraz Din Lah 953 
~ s. 28, Sch. |, Art 149, See FIsuneyY RIGETS 
9 545 


- Sch. |, Art, 7—"“Household seřvant', meaning 
of—Whethér includes person appointed to collect 
rents | 
The term ‘household servant’ as usedin Art. 7, 

Limitation Act, must be read ejusdem generis with 
the words ‘artisan or labourer’ which follows it, 
and it cannot apply toa person employed to collect 
rents of houses and as male companion for a 
journey abroad. SUBHAN! Begam v IMTTAZ AHMAD 
Kuan ` aa Oudh 227 (b) 


——— —— Arts, 52, 61, 83— Suit by A 
against B and O for price of goods sold—O shown 
as buyer—-Decree against O—Suit by O against B— 
Maintainability—Cause of action--Limitation. 

The plSintiffis instituted a suit against: the 
defendants alleging that the latter had - purchased 
certain goods that the defendants ` wrongly 
got the transaction entered in the plaintiffs’ name. 
and that in consequence- had -obtained a decree 
for the price of the goods against the plaint- 
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ifs As the decree was the result of the 
defendants’ wrongful action the plaintiffs claim- 
ed to be entitled to realise from the defendants 
the amountof the decree, for which they- had 
become liable: 


Held, that the suit was not governed by Art 
52 or Art.83 of the Limitation Act, but by Art, 


61, 
- Held, further that,-in any event, the plaintiffs had 
no, cause of action against the defendants as they 
(the plaintiffs) had not, satisfied the decree and had 
not actually suffered any loss on account of the decree, 
and that the suit was premature. Das RAJ-HUKAM 
Lah 57 
Sch. |, Arts. 57,115 —Plaintiff advancing 
money to defendant—Defendant doing work for 
plaintiff—Suit for balance of money lent—Limita- 
tion for suit. 

The plaintiffs were dealers in timber and the 
defendant did the business of sawing wood. - Accord- 
ing tothe plaint, between certain dates a certain 
sum’ of money was advanced to the defendant and 
the defendant sawed a certain quantity of timber 
from one date to another mentioned in the plaint and 
that thereby hedid work worth a csrtain amount, 
Deducting the value of the work done, the plaintiffs 
claimed the balance of his money lent: i 

Held, that Art, 57, Limitation Act, governed the 
suit and not Art. 115, and that the case was similar 
tothat of a party advancing money to another and 
the borrower repaying the money lent from time-to 
time. ABDUL Aziz KHAN v. Niaz ULLAH All, -295 
= Arts. 59, 132. Sex Deep. 281 

————Art. 60—Money. deposited under 
agreement to pay ondemand~Demand not. - made 

—Question of limitation, if arises. : 

Under Art. 60, Limitation Act, the period - of 
limitation fora suit to recover money deposited 
under an agreement that - it shall be payable on 
demand, is three years from the date when the 
demand is made. Thè making ofthe demand- is 
entirely dependent upon the volition of the plaintiff 
and, the period of limitation may be indefinitely 








prolonged and a suit may be , instituted without 


‘even a demand being made in which case no- ques- 


-tion of limitation arises. BAIJNATH Sorr v., BIHARI 


Pat. 1094 

: ———~ Art. 60—Surt for recovery of money 

deposited with defendant—Finding. as to deposit-— 

Implied agreement torepay on demand—Limitation 

for suit—Absence of demand, if leads to dismissal 

of suit—Piling of suit, if constitutes demand— 

Costs. ` 

Where it is alleged that the plaintif deposit- 
ed certain -amounts with the defendant and files a 
suit on -his refusal to re-pay them when demanded 
on the- finding that there was a deposit with 
the defendant, in the absence of anything to 
the contrary, an implied agreement to repay on 
demand must be presumed and the suit is governed, 
by Art. 60, Limitation Act. Even if no demand 


Ram Saam LAL 





has been made, the plaintif should not be, non- 
suited on that ground as the bringing of the suit 
would itself constitute a demand, and the only 


thing that the court can normally do is not to. allow 


the, plaintif his costs because of the absence of 


ALLAH DITTA v. Sapau Sean Lah. 338 
> Arts. 62, 89-—Suit for accounts 
pea principal and agent—Whether governed by 
“Art. 69. - A : p 
Article 89, Limitation Act applies tosuits for accounts 
between’ principal and agent, and the period begins to 
run from the date on which accounts are demanded and 


demand. 
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refused during the contipuanca of the agency, or from 
the date on which the agency terminates. Article 
62, does not apply to the case. Mott Lan v, RADHEY 
Lan All, 529 (b) 


——Sch I, Art. 97—Sale which is void ab initio 
—Swit for refund of money on agreement to sell 
—Limitation. ‘ 
Article 97, Limitation Act, does not apply to a 

case where there has been no sale or in any case 

where the sale is void ab initio. The article does 
not govern a suit on an agreement to pay money 
made by the guardian of certain minors who agreed 
to convey the minor’s property but who was found 
unfit to be a guardian and was removed from guard- 
janship. PRIBHADINOMAL METHUMAL v. OBUTI 

Sind 94 

-—-—--— Arts. 99, 120—Mortgagees sub- 
mortgaging their rights—One of the mortgagees 

paying his share —Sale of mortgagee rights due to 
default of other mortgagee—Suit for contribution’ 
by the former—Limitation—Contract Act (IX of 

1873), s. 69—A pplicability. 

The plaintiffs and the defendant were mortgagees 
under a deed of May 29, 1908. The mortgige was 
executed for Rs 1,000 on which plaintiffs were 
mortgagees of halfofthe property and the defend- 
ant was mortgagee of the remaining half. The 
plaintiffs and thedefendant sub-mortgaged their 
mortgagee rights for Rs 1,000 bearing interest at 
12 annas.per cent. per mensem on May 24, 1909. 
The plaintiffs’ case was that they paid the amount 
due from them, Rs. 551-1-0, to the mortgagee on 
August 31, 1911, and that the defendant paid nothing 
on account of his share. It was further alleged that 
the representative of the mortgagee brought a suit 
on May 22, 1933, for sale of the mortgagee rights 
against the plaintiffs and the defendant as their 
liability waa joint and obtained a joint decree against 
them, that in execution of that decree the mortgage 
purchased the mortgagee rights far Rs 800 and got 
possession of the same, through Court, on January 
19, 1928, and that as the plaintiffs lost possession 
owing to the defendant's default, they were entitled 
to claim Rs 500 with interest at one per cent. per 
mensem fromthe defendant. The plaintiffs filed 
their suit on January 9, 1931, and the snit was 
framed as one for contribution : 

Held, that the suit was barred by time, that Art, 
120, Limitation Act, did not govern the suit and 
that even if Art 99 applied limitation, would run 
from the date of sale and notfrom the date of dis- 
possession, 

Held, also, that s 69, Contract Act, did not app- 
ly tothe case. Buikuam SINGH v, Sayt Baxusa SINGH 

Oudh 1042 

Arts. 109, 120 —Suit by one co- 

sharer against another for share of profits A 

property in possession of latter—Limitation -Article 

applicable. : 











A suit by one co-sharer against another co-sharer- 


(who is in exclusive possession of the joint proper- 
ty) for his share ofthe rents ofthe joint property 
is governed not by Art. 109, but by Art. 120, 
Limitation Act, KIDAR Nata v. Surv Dyan Lah. 909 


Art 111 See LIMITATION AOT, 
Sos., I, ArT. 120 : 


Art 115. Sen LIMITATION AoT, 1508, 
235 








1903, 
269 


Bon. L, ART. 57 











Art. 120, Ses MADRAS SURVEY AND 
BOUNDARIES Act, 1897, ss, 11, 13 501 


—-———— — Arts. 120 and 111—Sale by de 
facto guardian—Money left with vendee to be paid 


147 G. T,—VI, 
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` QULAB v. SARWAR JAN 
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to minors on attaining majority—Suit by guardian 

as reversioner for the money—Limitation for suit 

—Applicability of Art. 120, - 

S and C weretwo minor girls, G as their de 
facto guardian sold a certain property and it was 
stipulated that money should remain with vendee 
and should be paid to S and C on their attaining 
majority. S got married when she was a minor and, 
by Oustomary Law lost the right to the purchase 
money and the right in the purchase-money devolv- 
ed on C who diedas a minor, G as reversioner 
filed a suit againstthe vendee for the purchase 
money. Vendee pleaded that the suit was barred by 
limitation under Art. 111 : 

Held, that Art 111 did not apply as G was not 
the vendor but Art 120 applied, and limitation 
ran from the date of the death of C when right to 
sue accrued to Gand that the suit was not time-barred, 
Lah, 269 


——---—-8ch I, Krt. 132—Suit by mortgagee more 
_than 18 years after due date—Mortgagee aware 
_ of sale of purchase of equity of redemption— 
Equity of redemption unrepresented in swit—Mort-. 
gage decree—Purchaser in execution of mortgage 
decree—Whether gets title to property—Remedy 
against purchaser of equity of redemption— Whether 
can be enforced, - f 
Where ia asuit on a mortgage brought more 
than 12 years after due date the mortgagee did. 
not implead a purchaser of the equity of redemp- 
tion though he was aware ofthe purchase and the 
equity of redəmption was wholly unrepresented: 
Held, that the mortgage decree so far as the 
property was concerned was a nullity and the 
purchaser of the property in execution did not 
acquire any title to the property and had no remedy 
against the purchaser of the equity of redemption. 
SURENDRALAL KUNDU v, AHMMAD ALI ` Cal. 808 


—— an ANE, 135—5uit by subsequent mort- 
- gagee against mortgagor for recovery of possession 
. —Limitation—Sturting point—Time, whether runs 

from date of mortgage or date of recovery of 

possession by mortgayor. ` 

For the purpose of Art, 135, Limitation Act, the 
mortgagor must either have actual possession or an 
unconditional right to recover possession from 
somebody who hasin fact got it, aad unless and 
until he has that right, tims does not start to run, 

Consequently, where possession is outstanding in 
aprior mortgage at the date of a subsequent mort- 
gage, time fora suit for recovery of possession 
against the mortgagor runs against the subsequent 
mortgagee not from the time of that mortgage but 
from the date when possession is recovered by ‘the 


mortgagor from the prior mortgagee. GANPAT 
BHUJANG SHIDHANTI V. HanamGoupa SHIDAGAUDA PATIL 
> Bom. 919 

Arts, 142, 144—Joint Hindu 


fanily —Suit by purchaser from one co-parcener 
- against purchaser from other co-parceners— 

Limitation — Presumption as to possession, 

If the plaintiffis entitled to immovable property 
and possession thereof and the property sued for is 
such that actual or effective enjoyment of it by 
taking produce is not possible, possession will be 
presumed to be with the person who has the title. 

When all the members of a joint family have 
parted with their rights in a specific property of the 
family, questions between the alienees of the several 
members are not questions between co-parceners. 
The right of an alienee against the other alienees in 
‘such a case is not a mere equitable right to claim 


4 uy 
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partition but aright of ownership. ALLURI SuRANNA 
v. CHEDALAVADU SUBBARAYTUDU Mad 680 


——— Sch. |, Arts. 142,144—Suit for possession 
` —Denial of plaintiff's title and setting up his own 
title by defendant—Plea of adverse possession 
—Onus of proof—Suit for possession, when falls 
within the purview of Art 142-—~Pleadings— 
Absence of allegation of loss of possession by 
dispossession or discontinuance-—H fect of. 
. Where in a suit for possession, the defendant 
had denied the plaintiff's title, had claimed title in 
himself and had set up adverse possession, the suit 
is governed by Art. 144,Sch. J, Limitation Actand 
if the defendant fails to establish his adverse pos- 
session for 12 years, the plaintiff is entitled to a 
decree for possession. Article 142 has no application 
to claim, which neither in terms nor in substance 


are claims to possession made necessary by reason of - 


dispossession or discontinuance of possession, “Dis- 
possession” implies the coming in of a person and 
the driving outof another from possession, Dis- 
continuance implies the going out of the person 
in possession and his being followed into possession 
by another. The onus of establishing title to 
property by adverse possession lies on the person 
asserting it. In order tobringa suit within the 
purview of Art. 142 it must be shown thatthe suit 
was in terms as well as in substance based on an 
allegation of the plaintiff having been in possession 
and having subsequently lost it either by disposses- 
sion or by discontinuance of possession, ` 

The question whether the article of limitation 
applicable toa particular suit is Arte. 142 or 144 
has to be determined by a reference to the pleadings, 
Where there is no allegation inthe pleadings about 
the plaintiff having lost possession. either by dis- 
possession or by discontinuance of possession, and 
the suit is based on title, the suitis governed by 
Art. 144, and not by Art 142 of the First 
Schedule ofthe Limitation Act. Where there is hardly 
any evidence of an unequivocal character which can 
justify a presumption that the plaintiff must have 
known that the possession of the defendant has been 
in assertion of a hostile title it cannot be held that 
the title by adverse possession has been perfected, 
Monamuap MAHMUD v, MUHAMMAD Arao Oudh 805 
Speier Re ee 149 Tenant in posseg~ 

sion for more than ears—Suit for possession— 

Whether barred J fore g 
. Where plaintiff sues for recovery of possession of 
certain property on the ground that the defendant 
is his tenant but fails to prove his tenancy, and the 
tenant haa been in possession for more than 12 
years: 

Held, that the suit was barred by time under 
Art. 142, Limitation Act. Hasan “MOHAMMAD v. 


“AHMAD BAKESH Lah 285 
——_~- Art 144, 
See LIMITATION AOT, 1902, 5. 10 887 
Sze Oups Rent Act, 1886, 8 5 430 





Art. 144—Land held as service 
tenure—Possession, when can become adverse to 
owner, 
if a land isheld as a service tenure to be enjoyed aa 

remuneration for services, the fact that no services 

-have been performed for any length of time cannot 

of itself make the holding adverse In order to make 
the possession adverse to the owner, there must be a 

‘refusal to perform service or a claim tohold the land 

free of service, RAJAGOPALA Gounpar v, MARUTHAMUTEU 

ABARI - Mad. 501 

a Art, .148-—Mortgage — Suit 





INDIAN GAS,” 


for 


~ 71984 
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redemption —Aitestation bye recognized agent of 

mortgagee Whether saves limitation. 

Where a suiton a mortgage was brought more 
than sixty years after the deed and the mortgagor 
relied on an attestation in the settlement records by 
the recognized agent of the mortgagee within 
sixty years of the suitand showing the mortgagee 
expressly as mortgagee : 

Held, that the attestation constituted an acknow- 
ledgment. of the mortgagor's right to redeem. 
Buacwan Das v. SAID MOHAMMAD Lah. 1174 
————- SON, 1, Art. 164. SEE PROVINCIAL SMALL 

Causo Courts Aor, 1857, 8. 17 853 
ee Art, 166— Filing of notice of motion 

within limitation—A pplication, if can be held to be 

in time—Application to set aside sale—Furchaser 
having actual notice—Absence of formal notice— 

Whether material, 

Where an application is to be made to 
within a limit of time, it is deemed to be 
the purposes of limitation when the 
motion is first filed in the proper office 
court. 

When the purchaser has actual notice of an 
application to set aside the sale, absence of formal 
notice isnot a bar. INANENDRA KUMAR Ray CHAUD- 


the court 
made for 
notice | of 
of the 


HURI VY Amrita KRISHNA DATTA Cal. 797 ib) 
ne aaa ALE 167. Sez Civiu PROOEDURE 
Cops, 1908, O XXI, rr 95, 97 582 





ve Art 169 See CIVIL PRCOEDURE CODE, 

1908, O. XLI, x. 21 288 
~~ Art. 169—Application to re hear 

appeai decreed ex parte— Conditions, necessary for. 

In order that application to re-hear an appeal decreed. 
ex parte may be allowed, it is incumbent on the 
applicant to show that he had not engaged any 
Counsel, that he was not duly served with notice and 
that be presented the application within 30 days 
from the time when he first came to know of the 
decree. Guutam Hussain». MAKHAN Lat Lah 288 
a nn ALE 180—Sale— Rejection ` of 

application to set aside sale—Conjirmation of sale 

~—Appeal against rejection of application to set 
aside sale—Dismissal of—Application for delivery 
øf possession —Limitation, when begins. 

The holder of a mortgage. decree purchased the 
property on Saptember !7, 1924. The application of 
one of the judgment-debtors to set aside the sale 
was dismissed on May 30,1925, and the sale was 
confirmed. An appeal by the judgment-debtor was 
also dismissed on July 25, 1927. The decree-holder 
applied for delivery of possession on January 18, 
1929: 

Held, that the application was governed by 
Art. 180, Limitation Act and was in time being made 
within three years ofthe final order confirming the 
sale. Ongocan Lau v BEHARI Lan SAHA Ray 

9 Cal. 881 
Arts. 181,182 (5)—Civil Procedure 

Code (Act V of 1908), O XXI,r. 2(1)—~Certificate 

of payment under—Whether an application— 

Recording of payment by court, if final order— 

Obtaining of certificate of search of documents— 

Getting back of documents filed in prior execution 

— Whether steps-in-aid of execution. 

The certificate of a decree-holder under O, XXI, 
r. 2 (1), Oivil Procedure Code is not an ‘application’ 
within the meaning of Art 181, Limitation Act and 
hence cannot be said tobe a atep-in-aid and the 
mere recording of payment by the court under O. 
XXI, r. 2(1) is not a final order within the meaning 
of Art, 182 (5), Limitation Act. 


The obtaining of a certificate of search of certain 
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documents from the , Office of the Sub-Registrar 
cannot by any stretch of language be called a 
‘step-in-aid -of execution, 

Nor can the fact that the decree-holder got back 
-eertain documents filed by her in the previous 
execution of decree case be looked ‘upon as a 
step-in-aid of execution of her decree. SURAIYA 
Breau v TRILOKI Nara Oudh 766 
————Sch |, Art. 182 (2)—Appeal from decree— 

Character of appeal and parties to it-Whether 

material. 


For purposes of Art, 182 (2) of the Limitation Act, | 


it is sufficient that there has been an appeal and 
there is no warrant for reading into the words of the 
Article any qualification either as to the character of 
.the appeal or as to the parties to it, Guutam Hussain 
Saag v. RADHKA RANI Lah. 689 (a) 


en = Art. 182 (2)—Decree—Appeal and 
application for review—Application for review 
granted — Amendment of decree—Appeal against 
order granting review—Dismissal of both appeals 

—Application for execution—Limitation. 

A and B who were defendants Nos. land 2 ina 
suit, obtained a decree against C who was defencant 
„No. 3, on December 14, 1925, C applied for a 
review and B filed an appeal in the High Court 
-against the original decree. In July 1926, the review 
application was allowed and the decree was amended, 
‘A and B appealed tothe High Court against the 
order granting review, Both the appeals were dis- 
missed by the High Court on September 2, 1929 and 
an application was made to execute the decree: 

Held, that the periodof limitation commenced to 





run fromthe date on which the High Court dis-. 


missed the appeals and that the application was in 
time, and that ifthe appéal had been successful the 
previous uaamended decree would have remained the 
only subsisting decreas capable of execution and the 
subsequent amending decree ipso facto would have 
been of no effect. We E 
Any application bya party toan Appellate Court 
asking to set aside a decision of a subordinate Court 
is an appeal within the -ordinary acceptation of the 
term. An appeal against an order granting a review 
is included in the definition of appeal. There is no 
justification for confining the word ‘appeal’ to 
appeals from decrees. NAGAPPA V, GURUSHANTAPPA 
“Bom 1227 
——- ———-—-Art. 182 (2)—Final decree, meaning 


of. - 

The words ‘final decree'in Art. 182 (2), Limita- 
tion Act. merely indicate the final order by which an 
Appellate Oourt decides an appeal and the article 
cannot be interpreted to mean that the decree must 
be one which tinally disposes of the suit and 
merges in itself the decretal order of the original 
Court, Final is used in contradistinction with inter- 
locutory. Nagappa V GURUSHANTAPPA Bom 1227 


: Art.182, cl 4—Application for 
_amendment of decree jive yeurs after date of 
- decree—Whether gives a fresh slart to limitation. . 

A decree which 1s capable of execution, and is 
not executed within three years from. its date, 
becomes dead,and cannot be revived by a subse- 
quent application “for amendment. QOlause 4, Art. 

182, Limitation Act presupposes that at the time of 
amendment the decree isalive. The basic idea 
underlying Art. 182 is that the decree is subsisting 
at the various points of time from which the 

imitation starts to run under the provisions of 
el. 3 of the Article, It would not be consistent 
with the obvious intention of the legislature tọ 
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‘time when the ‘amendment was made, 


Laxxill 
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hold that the decree-holder can get a start for 
limitation from the date of amendment even in a 
case where the decree had already’ become barred by 
HAIDARI 
Oudh 815 
Sse LIMITATION Act, 
586 


KHANAM v. BHAWANI SHANYAR 
—Sch. I, Art 182 (5). 
1208, s. 20 








—— Art. 182 (5)-— Application for 
execution—Omission to state the fact that there _ 

was an appeal and diminution of decree amount 

in appeal— Application, whether ‘in accordance 

with law. 

Omission from an execution petition of the parti- 


“culars required by els. (d) and (g) which are required 


to be contained in every petition for execution by 
O.XXI,r, 11 (2), Civil Procedure Oode, does not 


ender the petition not in accordance with law 
-within the meaning of Art. 182 (5), Limitution Act. 


PALLI VITTALA HEGDE v. SHBENAPPA Suertry Mad. 386 
——- ——-— Art. 182 (5)—Application for 
execution —Whether it is necessary for the Court 
to see that application was made bona fide and 
_ the deeree-holder, had intention to proceed to 
execution in pursuance of the application. 
- When an application for execution is made all 
that is- required under Art 182 (5), „Limitation 
Act, ias to see that the application is made in 
accordance with the Jaw applicable thereto, it is 
made to the proper court and is a step in aid of execu- 
tion, It is not necessary for the Court to be 
satisfied that the application is made bona fide and 
that the decree-holder had the intention of pro- 
ceeding to execution in pursuance of the application. 
To hold that it is necessary will necessitate the 
Court embarking upon a difficult and in some 
cases impossible task- of finding the motive of the 
decree-holder in making the application. 

Before the amendment introduced by the Amending 
Act of 1927, it was the application and not the result | 
of the application which was contemplated as being 
sufficient to save limitation,  K HALIL-UR-RABMAN 
Kuan v. COLLECTOR or ETAN i P. C 323 


— - Art. 182 (5)— Certification of 
_ payment after decree is time-barred, whether can 
. save limitation—Instalment decree—Acceptance of 
. overdue instalment, whether amounts to waiver— 

Waiver, effect of. 

A certification of payment by the decree-holder 
made after the expiry ofthe period of limitation for 
execution cannot be pleaded as a step-in-aid of exe- 
cution and cannot revive the decree. 

Acceptance of an overdue instalment cannot by 
jtaelf amount to waiver in the case of an instalment. 
decree, much less can it prove waiver of the right to 
sue for the whole amount without waiver of the 
clause relating to payment of interest on default of 
any ‘instalment. Further, if acceptance of overdue 
instalments amounts to waiver the instalments must 
be'deemed to have been paid on the due dates fixed 
for payment. Mautanpas BALOHAND V. MAHOMED KHAN 
ji iit ws Sind 30 
Art.182 (5)—Civil Procedure Code 
` (Aet V of 1908), O. XX1, r. 16—Application by 

- transferee of decree tobe brought on record without’ 
prayer for execution— Whether saves limitation. 
-An application by the transferee of a decree to 
be brought on the-record ~ without a prayer for 
execution of the decree is not an application for’ 
execution of the decree, that is to say, an application 
setting the. court -in-motion that the decree be 
executed in any manner setoutin the last column of 
the prescribed form, and will not saye a subsequent 
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application from limitation under Art. 182 (5), 
Limitation Act. 

Nor is such an application one made in accordance 
with law to take a step-in-aid of execution as there 
is nothing in r 16 or in any other rule of O XXI, 
Civil Procedure Code to require a transferee of a 
decree toapply for his name being brought on the 
record or to suggest that he cannot apply for execu- 
tion untiland' unless his name is broughton the 
record. 

The expression “in accordance with law” is 
adjectival both “to the proper Court for execution” 
“and “to take some step-in-aid of execution.” Drvras 
MULTANI BAHAI v. Firm FATEHCHAND RAMCHAND 

Sind 470 
—— Sch. I, Art 182 (5)—Interpretation of. 

The language of Art, 182, el (E), Limitation Act, 
ought not to be strained in favour of a judgment- 
debtor who has not paid his debt and the words 
“a step-in-aid of execution” should be liberally inter- 
preted in favour of the decree-holder. But whether 
an application which is defective should be treated 
as an application in accordance with law must depend 
on the facts of each particular case, and no hard and 
fast rulecan be laid down in tbat behalf Drvras 
MULTANI SABAI Y Firm FATEROHAND RAMOHAND 

Sind 470 
— Art, 183 Sep PARTITION suir 779 
Lower Burma Town and Village Lands Act 

(V of 1898), ss. 35,36. Sus TRANSFER oF 

Property AoT, 188?, as AMENDED IN 1929, 88. 58 (F, 

59 1105 


Lunacy Act (IV of 1912)—Hvidence Act (I of 1872), 
8, 41— Adjudication as lunatic—Order is binding 
on parties though not judgment in rem, 

Although an orderin lunacy is not a judgment 
which is conclusive against the world as one of the 
judgments enumerated in s. 4], Evidence Act, it is 
stillrelevant and binding upon the parties thereto 
and those who claim under them just like any other 
judgment of a Oivil Oourt. Sussa NAICKER v. 
Sonarappa NAICKER ‘ Mad 479 
Madras Civil Courts Act (Ill of 1873), 8.14. Ses 

Sorts VALUATION Act, 1887, 8. 8 707 
Madras Estates Land Act (I of 1908), s. 112— 

Sale after service of notice by affixture without 

attempting to effect personal service—Validity— 

Absence of notice—E fect. 

A Bale held under 6, 112 of the Madras Estates 
Land Act would be void if notice is not served on 
“< the defaulter, and service of notice by affixture where 
no attempt has been made to effect personal service 
does not stand upon a different footing from no 
service at all KALEPALLI RAJITAGIRIPATHI V. JENNAVDLA 
PREDAKOTAYYA Mad. 195 


Madras Hindu Rellgious Endowments Act (|| 
Of 1927), S. 84 (2)—Urder of District Judge on 
application to set aside decision of Board—Whether 
appealable to High Court—Order, whether ‘decree.’ 
An order passed by the District Judge under 

8. b4 (2) ofthe Madras Hindu Religious Endow- 

ments Act, lyz7, on an application made tothe Dis- 

trict Court to set aside the decision of the Hindu 
ateligious Endowments Board under s, 81 (1) of the 

Act 18 not appealable to the High Court either 

under that Act or under the Vode of Oivil Proce- 

dure. 

Ao order passed on such an application, even if 
that order complies with all the other requirements 
be tthe definition of a decree, cannot be a ‘decree’ 
under the Uode inasmuch as an application cannot 
ba the commencement of a spit and without aguit 
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(1934 
Madras Hindu Rellgious Endowments Act— 


concld. 
e 


there cannot be a decree. RAJAGOPALA CHETTIAR V. 


PRESIDENT, HINDU Retiarous Enpowments BOARD, 
MADRAS Mad, 614 F. B. 
Madras Land Tenures—Mokhasa held before 


Permanent Settlement—Enfranchisement of portion 

Effect of. 

Where a mokhasa was held from before the Per- 
manent Settlement partly for Police services, which 
were due to State, and partly for personal services 
due to the zemindar and on payment of katiubadi to 
him, and the Government enfranchised the 
undivided half of the mokhasa area which was held 
for Police services ; 

Held, that the enfranchisement did not reduce 
the claim of the zemindar to one half of the kattubadi 
due to him. Venkata Caatapartr Rao v. GOPALA 
KRISHNAYYA Mad, 756 


Madras Locai Boards Act (XIV of 1920), s. 52 
—Rules for preparation of Electoral Rolls, rr. 
11, 12—Objections toentry of name—Appeal to 
Deputy Inspector—Enquiry into objection, whether 
judicial inquiry—ZInterference by Inspector of Local 
Boards, legality of—Application for mandamus 
to Inspector against issuing circular as to mode 
of inquiry —Maintainability— Specific Relief Act 
(I of 1877), 8. 48. 


The District Election Officers in disposing of 


objections toentriesin the Electoral Koll under 
r. ll of the Rules for the preparation of 
Electoral Rolls framed under s 52 of 


the Madras Local Boards Act, and the appellate 
authorities who hear appeals from their decisions 
are, in performing those functions, acting judicially, 
and for the Inspector of Municipal Councils and 
Local Boards or any one else to attempt to interfere 
with the exercise by those officers of their judicial 
functions is very improper, 

The petitioner, who intended to stand for an 
election, put in an objection before the District 
Election Officer that certain persons who claimed 
to be lessees were not really lessees and were 
wrongly entered in the electoral roll. The officer 
heard the objections and overruled them,and the 
petitioner preferred an appeal to the Deputy Jn- 
spector of Local Boards, to whom he hada right of 
appeal.. The Inspector of Municipal Councils and 
Local Boards meanwhile issued a general circular 
that no fresh inquiry is necessary in respect of 
belated applications for registering as lessees, and 
that leases certified by village headmen may be 
accepted. The petitioner, before the disposal of the 
appeal, applied to the High Court for an order 
under s. 4d, Specilic Relief Act, prohibiting the 
Inspector from interfering with Election Officers and 
appellate tribunals by means of this circular in 
dealing with claims and objections, and an order to 
that effect was issued, On appeal by the Inspec- 
tor: 

Held, that the crder could not be sustained, 
(i) inasmuch as an order could be issued under 
s. 45, Specific Kelief Act, only in respect of acts 
done or tobe done within the limits of the ordinary 
original civil jurisdiction of the High Court and the 
Election Otficers were exercising their functions in 
the mofussil; (ii) inasmuch as the applicant had 
the specitic and adequate remedy of appeal and had 
exercised it, and (iit) because the remedy given by 
the order applied for could not be complete or 
effective, Insproror op MUNICIPAL OUGUNCILS & 1 ovat 
Boarps, MADRAS v. ALAHARI VENKATANARASIMHAM 

: Mad, 1082 
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within whose jurisdiction damages arose and 


———8.199 (2) (c'—Rule relating to election 
disputes, r. 12. SEB ELEOTION 819 
———-—3. 219 (bj—Erection of pandal over public 
street, without license—Prosecution —Absence of 
inconvenience to public is no defence—Notice to 
- remove pandal, whether necessary. 

It is the doing of the act without a license that 
is made punishable by s 219 (b) of the Madras Local 
Boards Act; it is immaterial whether ornot the 
act caused any inconvenience or obstruction to the 
public. 

Further a notice to remove the projection com- 
plained of is not a condition precedent to the institu- 
tion of a prosecution under 5. 219 (b). PUBLIO 
PROSECUTOR v. SUBRAMANIA PANDARA SANNADHI 

Mad. 1226 (b) 


Madras Survey and Boundaries Act (IV of 

1897), 8. 11—Scope of. 

Section 11 of the Act, relates to disputes about 
boundary only If the boundary between two lands 
is in disputeand has to be fixed, a proper survey 
should be made, and the question of possession and 
enjoyment may have to be determined for fixing the 
boundary correctly. Raza GOPALA GOUNDAR vy MARUTHA 
Mortsy ASBRI Mad. 501 


———— 55, 11, 13—Order under Board's Standing 
Order No, 81—Suit for eviction— Limitation 
applicable. 

Where it is proved that an order was passed by the 
Survey and Settlement Officer under 6. 11, Madras 
Survey and Boundaries Act and it is shown that the 
procedure prescribed under the Act was duly observed, 
bar under s. 13 will operate. But where the order is 
one which should be deemed to have been passed 
under r 3 (1) (e) of the Board's Standing Order No. 31, 
el. (T`, 8. 13 will not apply. In suchacase a suit for 
eviction of the defendant will be governed by Art. 120, 
Limitation Act. RAJA GoPALA GOUNDAR v. MARUTHA, 
MUTHU ASARI Mad. 501 


Madras Village Courts Act (| of 1889), s. 73— 
Revision by District Munsif—Judgment, contents 
of-—-Omission to give reasons—Validity of judgment 
—Civil Procedure Code (Act V of 1908}, O. XX, r. 
4'2), whether applies to such cases. 

A District Munsif when acting under s. 73, Madras 
Village Courts Act, is not bound by the provisions 
of the Oivil Procedure Code and need not writea 
judgment complying with the provisions of O XX, 
r. 4 (2) of the Code. Where the District Munsif 
merely stated ‘I see no reason to interfere. Dis- 
missed’: 

Held, the judgment was not inadequate. 

On genera! principles if a petition is allowed under 
a. 73 some reason for the order must be stated but no 
reason need be given for an order of dismissal, at any 
rate where there has been a fulldiscussion. V. 5, 
Ra. Linerer v. RaMAKRISHNATER Mad. 623 (b) 


Malabar Law—Devaswoms — Permanent lease oy 
manager—V alidity. 

Although ordinarily the manager cannot grant a 
perpetual lease of temple property, he possesses in 
specialand unsual circumstances the power of 
making such a grant; in other words, the alienation 
will be upheld, if some imperative necessity is 
proved. 

Grounds justifying a permanent lease would also 
justify a lease which gives the grantee » right to 
enjoy permanently by exercising an option of re- 
newal. Tajzumomeo v. KARUNAKARA MENON 

Mas. 735 


process was served. f 

The defendant instituted criminal proceedings 
against the plaintif at Dhanbad charging the latter 
with cheating. Process was served upon the plaintiff 
at Oaleutta where he carried on his business, The 
plaintiff wasacquitted and he instituted a suit 
against the defendant inthe High Court of Calcutta 
for malicious prosecution with leave under cl 12 of 
the Letters Patent : ; 

Held, that as tho cause of action arose partly at 
Calcutta and the leave of the court was obtained, the 
High Court of Calcutta had jurisdiction to entertain > 
the suit. Damages arean essential part of the cauge 
of action. Even ganeral damageis an essential part 
of the cause of action though inferred by law, 
ALEXANDER BRAULT V. INDRAKRISHNA Kaun Cal. 455 

Reasonable and probable cause—Burden of 
proof. 

In an action for malicious prosecution the onus 
of proving that there was no reasonable or probable 
cause for the prosecution is on the plaintiff, in spite 
of its being a negative averment.- RAGHUNATH Rao 
v. MOTIRAM - Nag 1084 
Master and, servant—Agreement to pay fixed 

salary or wages—Master not entitled te deduet for 

negligence or omission of servant to do his duty. 

A servant who is engaged on a fixed yearly, 
monthly or daily wage is entitled to that wage 
for the period during which he works, and the 
master cannot deduct anything from the wages on 
account of negligence or non-performance of a part 
of the servant's duty. If the servant fails to obey 
his master’s order or is negligent in his work the 
master’s remedy is to discharge him, but as long 
as the master retains the servant in his service, 
he must pay him the stipulated wages and cannot 
make any deduction on account of worknot performed. 
Even in the case of a servant being discharged for im- 
proper conduct if he is engaged ona contract of wages 
to be paid periodically he is entitled to the wages 
forthe period up to the time of his discharge. 
AIKARAM BANIA v. GENDALAL Nag. 571 

Master's liability for malicious prosecution 
by servant Prosecution, whether within scope of 
servant's employment—Defendant sued personally — 

New casein appeal to make him liable as master 

for servant's act, permissibility of—Damages for 
` loes of service—Whether can be awarded—Expenses 

for engaging Pleaders for defence, when awardable 

—Practice-—-New plea in appeal. 

In an action for malicious prosecution a defendant 
who issuedas having instituted the prosecution 
himself and, therefore, primarily liable for damages 
cannot, whenit has been shown that he is not 
liable because he did not act with malice or with- 
out reasonable or probable cause, be held liable on 
account of any special knowledge of his servant, 
who took part in the prosecution and who withheld 
that knowledge from his master, provided the 
master took all reasonable precautions in the matter, 

lt is doubtful whether such a plea could be 
taken in second appeal as a point of law, because, 
apart from the fact that it clearly contra- 
dicts the case set up inthe trial Court, it isa 
mixed question of law and fact. 

A master or principal is not liable for a malicious 
prosecution by his servant or agent, unless the 
prosecution was within the scope of the, servant's 
or agent's authority, express or implied, or unless 
there has been a ratification and it would not be 
in the ordinary course of a mukhytar's, or agent's 
employment to institute criminal prosecutions, 

Ina case for damages for malicious prosgcution! . 
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in which malice and want of reasonable or probable 
cause have to be proved, the principle that a pro- 
‘secution is not in the usual course of a servant's 
employment should be strictly applied and if the 


servant maliciously institutes a prosecution without - 


his master’s authority, or when his master has 
instituted a prosecution, withholds information from 
his master that be should have given, the master 
cannot be liable. ` 
` The fact that a criminal’ case for misappropria- 
tion was proceeding against a person would 
be a very good reason why he could not obtain 
service, as employers would naturally be chary of 
engaging a man against whom there were allegations 
of misappropriation and breach of trust and 
damages for:loss of service for the period during 
which the criminal proceeding lasted can, therefore, 
be allowed in such cases but where it appears that 
the loss of service was not due to the criminal proceed- 
ings, damages should not be allowed. . : 

Expenses incurred in engaging more than ‘one 
Pleader for the defence were disallowed in the circum- 
stances of the case. RAGHUNATH Rao.v. MOTIRAM 

; Nag, 1084 

Merger— Proprietary and under-proprietary tenures 

separately entered—Merger, how tobe proved. 

Where the under-proprietary tenure has been 
entered in the Revenue papers separately from the 
proprietary tenure and these entries are maintained 
successively when one person was succeeded in 
possession by anctheras regards this tenure, the 
doctrine of merger will apply only on proof that 
such a coalescene of right was mean to be accom- 
plished as to extinguish that, separation of title 
which the records contain. Maura BAKHSH v. 
SPECIAL MANAGER, Court or Warps, BALRAMPUR 

Oudh 1011 

Mesne profits—Claim against joint trespassers~ 

Mode of decree—Decree for mesne profits without 

decree for possession— Legality. 

- Ordinarily a decree for mesne profits can only 
follow a decree for possession, and when “the 
plaintiffs : have failed to obtain a-decree for possession 
their claim for mesne profits should not be allowed 
But where it is only because of a sale that took 
place during the pendency of the suit that the 
plaintifs are precluded from obtaining khas posses- 
sion, ‘this cannot deprive the plaintifis of their right 
to mesne profits upto the date up to which they 
were entitled to possession. 

Where a-claim for mesne profits is made against 
joint trespassers two courses are left open to the 
court. A decree for mesne profits may be passed 
jointly and severally against all the trespassers who 
may have jointly kept the plaintiffs out of possession for 
any particular period,leaving them to have their respec- 
tive rights adjusted ina separate suit for contribu- 
tion ; or, the respective liabilities of such trespas- 
sers may be ascertained in the plaintiff's suit against 
them, and a decree on the basis of such several liabi- 
lities may be passed against the respective tres- 
passers in plaintiff's favour. Kanrpas Das v BATKARI 
Dasst pier Cal. 466 

Criterion. What defendant gained, not what 
plainiff lost~Land in the possession of tenants 

—Measure ‘of mesne proyits—Rent paid by tenant 

—Oo-sharer— Bxclusion— Right to mesne profits. 

In a su} for mesne profits the sum to be awarded 
is not what the plaintiff has lost by his exclusion 
from the land but what the defendant has, or 
might, with reasonable diligence, have made by his 
wrongful possession, and the criterion as to the profits - 
which the plaintifs themselves being -cultivators 
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would have made by cultivation if they had been 
let into possession, is wrong. z ; 

If the defendants did not cultivate the. fields 
themselves and habitually let them out, the rent 
received or the rent which should with due diligence 
have been received is the profit which with due 
diligence is obtained from that land. : 

The rule that there can be no suit for mesne 
profits in-respeét of lands which were enjoyed by 


if there had been no ouster or exclusion the 
defendant co-sharers. Monan KUARB v, BHAGATBAM 

i . Nag 445, 
Mortgage—Award—Decree—Mortgagee allowed to 
realize from | mon-mortgaged lands—Execution 
against such lands— Legality of. 

Where in œ suit to enforce a mortgage. 
the dispute was settled by arbitration, and in the 
award and the decree which followed thereon the 
decree-holder was given the choice of realizing the 
amount due from the mortgaged lands or any 


other movable or immovable property of the 
judgment-debtor: hee, 
Held, that the decree-holder was within his 


rights in proceeding against the property -other 
than that which had beea originally mortgaged. 
Hans Rasv RAM RAKHI Lah. 117 (a) 
Civil Procedure Code (Act V of 1608), Sch. 

III, para. 11—Non-compliance with—Validity of 

mortgage. 

A mortgage made in contravention of para. 11 of 
Sch. Ill, Civil Procedure Code, is absolutely void and 
the charge is incapable of being enforced. BANSI- 
DHAR V. SHIV SINGH All. 575 (b) 
——_—~-Mortgagee in possession ~ Mortgagor's power to 

tack mortgagee’s possession to his own—Evidence of 
- possession in parts of river adjoining part in dispute 
. —Admissibility of. : 

It is true that the periods of possession of a 
series of independent trespassers cannot be added 
together and utilised by the last possessors to make 
up the statutory total period of adverse possession: 
But inthe case ofa mortgagee, a mortgagor for the 
purposes of the Limitation Act can avail himself 
of or “tack ” onto his own adverse possession the 
adverse possession of his mortgagee, and the 
plaintiff can add his adverse possession to that of. 





. himself and his predecessors 


The plaintiffs claimed adverse possession in’ 
respect of fishery rights against the Orown 
since 1859. It appeared that throughout the whole 
period -from 1859 onwards there was no evidence of 
any attempt by the -Orown to assert or exercise any 
fishery rights in the disputed portions of the 
river ; and at the very beginning of the limitation, 
period fisheries in the river were found to be in” 
private hands to the knowledge and without chal- 
lenge by the Orown: è 

. Held, that on the one hand it vouched that private 
leases were in existence of fisheries in the actual 
waters in dispute; on the other hund it showed the 
Crown’s acquiescence inthe usurpation of its rights, 
if usurpation it was. SEORETARY or State ror INDIA 
IN Counci, v DEBENDRA Lan KEAN P. C. 545 

Preliminary decree against widow— Final 
decree against her after re-marriage—Validity of 
` final decree, 

Where a preliminary decree on a mortgage was 
obtained against the widow of the mortgagor as his 
legal representative and subsequently a final decree 
was also obtained against her, but it appeared that, 
after . the preliminary decree and before the passing 
of the final decree she had ,re-married and thereby 
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lost her character as heir to the deceased mortgagor, 
and it was contended that the final decree wasa 
nullity : 

Held, that the final decree was not void but only 
voidable at the instance of the heiraof the deceased 
mortgagor. 

A final decree is dependent on and subor- 
dinate to the preliminary decree and where the 
preliminary decree is valid and operative the 
final decree cannot be held to be void 
defects. HARIHAR Prosan Das v. Umesa OHANDRA Das 

Cal, 249 

Purchaser in execution of decree on prior 
mortgage, suing purchaser in execution of decree 
on subsequent mortgage ~Limitation for recovery of 
mortgage money —Right to re-imbursement —Contract 

Act (IX of 1872), 8. 69. 

If the purchaser in execution of a prior mort- 
gagee’s decree is not in possession and is suing as 
plaintiff against the purchaser in execution of a 
subsequent mortgagee’e decree then he can enforce 
his remedy if limitation on the prior mortgage has 
not yet run out; but he cannot recover the mort- 
gage money if limitation bas ron out By paying 
off the prior mortgage he acquires a right for reim- 
bursement under 8. 69, the Contract Act and in that 
case limitation runs from date of payment. BANSI- 
DHAR V SHIV SINGH All. 575 (b) 
———Suit by subsequent mortgagee— Implead- 

ing of prior mortgagee—Decree and sale—Prior 

mortgage, if can be held up as shield—Remedies of 
prior mortgagee. 

Where a prior mortgagee has been impleaded by 
the subsequent mortgagee in his suit and a decree 
obtained against him and the property sold in auction 
against him, he is bound by the proceedings in the 
suit and cannot exercise the right to hold up his 
prior simple mortgage as ashield, such right being 
exercisable only by adefendant in possession of the 
property. The prior mortgagee’s remedy is either 
by availing himself ofthe provisions of O. XXXIV, 
rr. 12, 13 and claiming that the property should 
be sold free from encumbrance and that his amount 
should be paid in the first instance, or to redeem the 
subsequent mortgage and prevent the sale of the prop- 
erty. When he does not avail himself of any of these 
remedies, he can have no remedy except that of 

. suing on the previous mortgage provided limitation 
has not expired. Reotr Sinan v. Ram Lau 

All. 380 

Suit for foreclosure— Injunction pro- 

hibiting mortgagor from transfer during pendency 

of suit—Morigagor executing perpetual lease— 

Decree in mortgage suit~—Suit for possession of 

leased lands—Jurisdiction of Civil Court. 

The mortgagee of an estate filed a suit for 
foreclosure on the basis of his mortgage and obtained 
an injunction from the court prohibiting the 
mortgagor from transferring the mortgaged property. 
During the pendency of the suit the mortgagor 
executed a permanent lease of part of the lands in 
favour of the defendants' father. A foreclosu e 
decree was passed in favour ofthe mortgagee who 
obtained possession of all the mortgaged property 
excapt the leased lands, The mortgagee then filed 
a suit for the possession of the leased lands and 
mesne profitson the ground that the perpetual 


lease was unlawful, void and ineffectual against the - 


plaintiff, having been executed in contravention of 
the injunction and during pendency of the mortgage 


sult: 
Held, that the plaintiff was no party to the lease 
and no relationship of landlord and tenant cama 
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into existence between him and the defendants so as 
to make it necessary for the plaintiff to eject the 
defendants through the Revenue Courts, that the 
position of the defendants as against the plaintiff 
was merely that oftrespassers and that the relief 
for possession could be granted by the Civil Court! 
RAM Rur v. MANAGER, Coctrt or Warps Oudh 910 
Usufructuary mortgagee advancing further 
loan and stipulating that mortgagor should not 
redeem unless whole amount is paid up—-Validity 





of. 

It is perfectly legitimate for a usufructuary mort- 
gagee who advances money subsequently to his 
mortgagor to havea stipulation in the subsequent 
document that the land would not be redeemed un- 
less the amount due to him under both the prior and 
the sabsequent documents is paid up. MOHAMMAD 
Kuan v. OnANDI SHAN Lah. 193 
———— sult —Question of title of mortgagor— Whether 

can arise—Pleadings. 

Per Raza, J.—It may be that on general grounds 
the question of the title of a mortgagor tothe mort- 
gaged property cannot ariseina mortgage suit, but 
it does not necessarily follow thatno quesion. of title 
to any property can ever arise in a suit of that nature. 
Much depends upon the pleadings in the suit. 
Moora v. Brraat Das Oudh 984 
Muhammadan Law. 

Ser Orvis Proospvre Cope, 1908, ss. 11, 107 83 

See CRIMINAL PROCEDURE Cong, 1898, s. 468 123 
Charge created by Muhammadan on unknown 

shares of one of his heirs validity of. 

A charge created on the unknown shares of one of 
the heirs of a Muhammadan is invalid and illegal and 
cannot be enforced, MATLUB Hasan v. KALAWATI 

All, 302 
———Deed of gift not technically hiba-bil-iwaz 

— Delivery of possession, necessity of —Hiba-bil-iwaz 

— Delivery of possession of only half of house— 

Absence of intention to give whole house—Donee, if 

entitled to possession of whole house. 

Where a gift by a Muhammadan purports to be 
bil-iwaz haq-ul-khidmat, it is not technically of the 
nature ofa hiba-bil-iwaz and delivery of possession 
is necessary to validate it. 

Where the donor does not deliver possession of the 
entira house tothe donee and there is no bona fide 
intention on his part to give possession of the whole 
house there cannot be a valid transfer of more than 
half the house in favour of the. donee even if the 
transaction be regarded as of the nature ofa hiba-bil- 
iwaz. Ewaz MOHAMMAD v. Guaroorn Kuan Oudh 867 
Gift—-Whether governed by the provisions of 

the Transfer of Property Act—Transfer of Property 

Aci (IV of 1882), 8. 129. 

Having regard tothe rule of Muhammadan Law 
regarding gifts, the rules.of law as provided in the 
sections of the Transfer of Property Act and the 








.Muhammadan Law are on the point contrary as s, 129, 


Transfer of Property Act, provides that nothing in 
Chap. VII ofthe Act shall be deemed to affect any 
rule of Muhamraadan Law. Oonsequently, the cause 


‘of action for a suit in respect ofa gift bya Muham- 


madan cannot be brought under s 128, Transfer of 
Property Act, BISHUN PRASAD-SHEORATAN PRASAD 
TRIBEDI v. MUHAMMAD NATIM Pat, 504 
Missing persons— Presumption—Rules of 
Muhammadan Law, if abrogated by prapisions of 
Evidence Act-—Evidence Act (1 of 1872), ss. 2 (1), 108. 
According to the Muhammadan Law in the case. 
ef missing persons different presumptions arise 
according as the case is one in which the right is to 
be. ascertained with --regard to property which 
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he might have inherited from others or 
with respect to property which belonged to the 
missing person himself But as these rules are 
only rules of evidence accordirg tothe provisions of 
cl. (1) of s.2 of the Evidence Act the Courts are 
bound to administer the rules contained in that 
"Act. Consequently the rules must be deemed to 
have been abrogated by the provisions of s. 108 of 
.the Evidence Act. The presumption of Muhammadan 
Law that as regards property coming to a missing 
person by inheritance, hemustbe deemed to have 
died at the date of his disappearance, is a rule of 
evidence only and assuch must be taken to have 
been superseded by the provisions of the Evidence 
Act. Azizut Hasan v. MOHAMMAD Faruqg Oudh 973 
Partition suit, Ser Orvit Procepurz CODE, 

1908, .O. XXII, x. 4 (3) 311 


——— Public, religious or charitable 
Diseretion of kazi. 
Under Muhammadan Law, with respect to public, 

religious or charitable trusts the kazi's discretion is 

very wide. He may not depart from the intentions 
of the founder or from any rule fixed by him as to 
the objects of the benefaction ; but as regards manage- 

‘ment, which must be governed by circumstances, 

he has complete discretion. He may defer tothe 

wishes of the founder go far as they are conformable 
to changed conditions and circumstances, but his 





trusts— 


primary duty isto consider the interests of the 
general body ofthe public for whose benefit the 
-trust is created He may inhis judicial discretion 


vary any rule of management which he may find 
either not practicable or not inthe best interests of 
the institution. In giving effect to the provisions of 
s. 92, Civil Procedure Code and in appointing new 
trustees and settling a scheme, the court is entitled to 
:take- into consideration not merely the wishes of the 
founder, so faras they can be ascertained, but also 


the past history of the institution, and the way in ‘substantial dedication of the properties included in 


which the management hasbeen carried on hereto- 
fore, in conjunction with other existing conditions 
that may have grown up since its foundation. It has 
also the power of giving any directions and laying 
down any rules which might facilitate the work of 
management, and, if necessary, the appointment of 


trustees in the future. MAHOMEDALLY ADAMII 
PREBBHOY v, AKBERALLY ABDULEUSSEIN ADAMJI 
PEERBHOY P.C. 882 


——— Shias— Gifi—Validity of gift made during 
_ marz-ul-maut—Applicability of doctrine of marz-ul- 
maut—Question of fact in each case. 

Under the Shia Law a gift made during marz-ul- 
maut holds good to the extent of only one-third of the 
donor's estate in spite of delivery of possession 
prior to his death. 

its final 


A person suffering from tuberculosis in 
stages when hehas no hope of recovery could come 


under the conditions of marz-wl-maut, although it. 


would not necessarily follow that aperson in the 
earlier stages of phthisis, when he may havea very 
good hope or expectation of recovery, would come 
under that legal doctrine. It is a question of fact 
in eachcase ab to whether the person was in such a 
condition that the doctrine of merz-ul-maut would 
apply, Musi Imran v. IBNE Hasan 
—---- Wakf—~ Essentials— Ultimate gift to charity, 
necessity of-~-Mere creation of wakf, whether 
implies ultimate gift to charity—Mussalman Wak 
Validating Act (VI of 1913), 8. 8, effect of. 
Even before the Mussaiman.Wakf Validating Act, a 
valid wakf could be created for the maintenance and 
support of the gettlor’s family or descendants provided 
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that there was an ultimate gift of the whole property 
to charity and the gift to charity was substantial, 
and after the act the ultimate gift may even -he 
indefinitely postponed but an ultimate gift to 
charity is essentialin every case. 

An ultimate gift to charity cannot be implied from 
the mere fact that the settlor was purporting to make 
a wakf,it can be implied only from the terma of the 
document, TAHIRUDDIN AHMAD v Masipuppin AHMAD 

Cal 196 
Wakf— Execution of wakf before Mussalman 

Wakf Validating Act (VI of 1913)— Bulk of income 

from property not dedicated to religious and eharit- 

able objects— Validity of wakf—Charge created on 
the property. 

Where according to the terms of a wakf executed 
before the passing of the Mussalman Wakf Validat- 
ing Act and comprising of a house worth about 
Rs. 40,00 and zemindari property fetching a net 
income of Rs 690 per annum, the mutawallis were to 
spendthe income from the property for religious 
objects Rs. 112, Schools bs. 2%, personal annuities 
Rs. 158, per annum and the balance was to be utilis- 
ed for repairing the house, managing the village and 
towards the personal expenses of the mutawallis, and 
it was also provided that the heirs of the wakif and 
the mutawallis could live in the house free of 
rent: : 

Held, that the wakf was not valid, inasmuch as the 
document did not conform to the canons of Muham- 
madan Law, the bulk of the income not being de- 
dicated to religious and charitable objects, . 

Held, further, thata valid charge was created by 
the documenton the property forthe religious and 
charitable purpose tothe extent of Rs. 100 for the 
salary of theinam and repairs of the mosque, 
Rs. 12 for the salary of the muazzin, and Rs. 29 
grants to schools: 

The test in such cases is whetherthere was a 
the wakf to charitable purposes. MUHAMMAD IRFAN 
ALI KHAN v. MUHAMMAD TAHIR ALI KHAN All 173 
Sajjadanashin, whether a trustee 

Neither under the Hindu law nor in the Muham- 
madan system is any property ‘conveyed’ to a shebait 
or amutawalli,in the case of a dedication. Nor is 
any property vested in him; whatever property he 
holds for the idol or the institution he holds as 
manager with certain beneficial interests ‘regulated 
by custom and usage. Under the Muhammadan Law, 
the moment a wagf is created all rights cf property 
pass out of the wagif, and vestin God Almighty. 
The curator, whether called mutawalli or sajjada- 
nashin, or by any other name, is merely a manager. 
He is certainly not a ‘trustee’ as understood ‘in the 
English system ALLAH RAKEI V. SHAH MOHAMMAD 
ABDUR RAHIM P.C 887 
Mussalman Wakf Validating Act (Vi of 1913), 

$. 3. See MUHAMMADAN Law 196 
Mutual Insurance Company—Income* from 

investment of premium from participating 
= policies—Liability to be assessed, SEB INCOME 

Tax Act, 1482, s. 42 370 
Negotiable Instruments Act (XXVI of 1881), ss. 

37, 39—Accommodation note - Liability of maker 

and payee respectively— Maker, whether only surety 

for payee—English and Indian Law—Release of 
payee, whether discharges maker — Express. 
reservation of rights, effect of. 

Under s. 37 ofthe Negotiable Instruments Act, 
the maker of a promissory note is, inthe absence 
of a contract to the contrary, liableto the holder as 
principal debtor and the payee as surety and the 
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Negotiable Instruments Act—concld. 
fact that the promissory note is an accommodation 
mote does not make any difference In this respect 
the Indian Law differs fromthe English Law. 

Therefore, the holder of an accommodation’ note 
having no notice ofits true character at the time 
of his taking the note. but after notice thereof gives 
time to or releases the payee he does not thereby 
discharge the maker. 

Even assuming that in the case of an accommoda- 
tion note the maker is liable as the surety and the 
payee as the principal debtor, if the holder while 
releasing the payee reserves his rights against the 
maker, the maker is not discharged. Bank oF 
HINDUSTAN V. QGOVINDARAJULU NAIDU Mad. 1146 
———-§ 50-—-Hundi—Transferee without con- 

sideration—Right to sue original owner. 

The transferee of a hundi without consideration 
has the rights of the transferor, though he may 
not have the rights ofa holder indue course, and 
the transferee can sue the original drawer of the 
hundi. Rane Lanv. Firm AmMotak CUHAND-MEWA RAM 

Lah. 679 (b) 

8.78 —Suit on pro-note—Pro-note not standing 

in plaintiff's name—Plaintiff ina position to give 
valid discharge—Maintainability of suit. 

In a suiton a promissory note if the plaintiff is 
in a position to give a valid discharge, the fact that 
the promissory note does not stand 
will not disentitle him to adecreein the ‘svit. If 
the person in whosename the document stands is a 
party to the litigation and does not dispute the 
plaintiff's right to recover the loan and give a valid 
discharge, there is noreason why the suit should not 
be maintainable and why a decree should not be made 
in favour of the plaintiff. Ramnacina Prasap v. 
BISHWANATH PRASAD Pat 726 
N. W F.P..Courts Regulation of 1931, 8. 34. 

Sez O1vit Proogpure Cops, 1508, s. 115 1138 


Ordinance X of 1932, s. 80—Notijication 
under Ordinance IT of 1982 vesting Magistrate with 
powers of Special Magistrate—Whether operates aa 

- notification under Ordinance X. 

A notification under Ordinance II of 1932 invest- 
ing a Magistrate with the powers of a Special 
Magistrate operates by virtue . of 8. 80, Ordinance 
X of 1932, as a notification under the correspond- 
ing provision of Ordinance, X of 1932 and by the 
later Ordinance the powers vested under the older 
Ordinance are given to the Officer in question. 





- ANANTA Kumar MUKHERJI v EMPEROR Cal..827 
Qudh Civil Rules, Chap. Il, r. 18 See Crvin 
ProorpvureE Cong, 1901, Som. LI, R. 1 855 


Oudh Courts Act (IV of 1925), s 12 (2)—~~Judg- 
ment in second appeal based on Privy Council 
decision—Third appeal, if lies 
Where thé judgment in second appeal was based 

on a decision oftheir Lordships of the Privy Oouncil 


which finally and authoritatively decided ths question , 


of law involved in the appealand even ifthe ques- 
tion involved in theappeal were held to bė ‘one of 
general and public 
been finally and authoritatively decided by 
Lordships of the Privy Council : : 
Held, that the case was not fit for a third appeal 


their 


under the provisions of s. 12 (z), Oudh Courts 
Act. Jar DEBI KUAR v. SRIPAL SINGH Oudh 1225 
Oudh Estates Act Iof 1869), Ses Winn 1133 


Oudh Rent Act (XXII of 1886), s, 5—0Occupancy, 
definition of —Lease by occupancy tenant —Provision 
that Rs. 200 were to be paid as nazrana—Reserva- 
tion of Re. 1 per annum as rent—Deed, construction 
of —Sale and not lease—Validity—Limttation. Act 
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importance that question had’ 
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Oudh Rent Act -concld. 


(IX of 1908, Sch. I, Art. 144~-Sutt by lessee for 

possession of land comprised in lease. 

Section 5 of the Oudh Rent Act clearly defines 
jecupancy rights as heritable but not transferable 


‘and, therefore, thesale of an occupancy holding is 


contrary tothe provisions of the law and ` is abso- 
lutely void, and no estoppel can arise against a 
statutory provision contained in the Oudh Rent Act. 
The mere fact that a document is called a lease will 
not makeit a lease when its terms clearly show that 
this so-called perpetual lease is really an out and 
out sale, . 

A lease executed by an occupancy tenant contained, 
@ provision that Rs, 200 were tobe paid as nazrana 
and arent of Re. 1 per annum was reserved to the 
lessor : 

Held, on a construction of the deed. that the nomi- 
nal rent of Re. | was merely a cloak ordevise to 
conceal the fact that the transaction was an out and 
out sale and was void ab initio being in contraven- 
tion of the provisions of s. 5, Oudh Rent Act. 

Held, also, that a suit for therecovery of possession 
ofthe property comprised in the lease deed was not 
one for specific’ performance of a contract but one 
for. possession based on title and was governed by 
Art, 141, Limitation Act. Param SUKH v, Saz0 MURAT 

j . Oudh 430 

s.36—‘Admitted to the occupation of the 

holding’ in-s 86~Whether implies voluntary act 
on landlord's part, ` 

The words ‘admitted to the occupation of the 
holding’ in s. 36, Oudh Rent Act, imply a voluntary 
act on the part ofthe landlord. Where the landlord 
allows a person to take possession of the holding and 
to retain possession of it under the impression that 
he was entitled in law tobe maintained in posses- 
sion for a period of five years, it cannot be said that 
the occupation of the land by the person was the 
result of any such voluntary act on the part of the 
landlord and he cannot be said to have been admit- 
ted to-tenancy withinthe meaning of s. 36. Con- 
sequently his claim to be a statutory tenant must be 
rejected, MAHABIR V. JAGANNATH BAKESH SINGH 

3 . Oudh 349 
ss, 36, 127—Landlord allowing a person to 
continue in possession and to pay rent under the 


misapprehension of his being heir to a statutory 
tenant — Effect of—New statutory tenancy, if 
created 


When a man who isnot an heir to a statutory 
tenant is believed by the landlord to be the heir and 
is, therefore, allowed to continue in possession of the 
land and to pay rent on its account, such action of 
the landlord being based on a misapprehension has 
not the effect of creating a new statutory tenancy. 
The circumstances under which the rent was accept- 
ed must be taken into account before they can he 
construed asan admission oftenancy or as carrying 








an implication of consent, MAHABIR V. JAGANNATH 
Bakusa Sines Oudh 349 
- s 108, cl. (15). Sez Co-sHarzrs 1047 

s. 151. Sex EXROUTION 1088 


Pardanashin ltady~—Intelligent woman under. 
standing her business ani appearing in Court— 
Whethercan be deemed a pardanashin lady. 

-An intelligent. woman who appears in Oourt and 
gives evidence and well understands her business 
cannot be considered to be a pardanashin woman 
who does not understand the nature eof her acts. 
GovINDI V. Ganga PRASAD All. 1256 
Partition sult. Sea ARBITRATION 768 
—-— Preliminary decree — Omission to take 

further . steps—Application for substitution of heirs 
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and appointment of commission long after decree 

—Maintainability—Discretion of court to dismiss 

application—Abatement after preliminary decree~ 

Partition suit—Omission to execute decree—Main- 

tainability of fresh suit — Preliminary decree— 

Court, whether bound to execute decree suo motu 

—Civil Procedure Code (Act V of 1908), O. XXII, 

r. 10--Civil Procedure Code(Act XLV of 1882), 3a. 

368, 872—Limitation Act (IX of 1908,, Sch. I, 

Art. 188. 

The plaintiff obtained a preliminary decree for 
partition in 1°78. He took no further steps beyond 
the appointment of a Oommissioner who died in 
1896. In 1932, the plaintiff applied by notice of 
motion asking among other things that certain names 
of parties defendants to the suit, then dead, be struck 
out and the names of another person be substituted 
and for the appointment of the Oommissioner to 
make a partition : 

Held, that though the application could not be 
dismissed on the ground of abatement of the suit or 
on the ground of. limitation under Art. 183 of the 
Limitation Act, the court had a discretion under 
8, 372 of the old Codeand O XXII, r, 10. of the new 
Code to refuse the application and the case was a 
proper one for exercising the discretion against the 
plaintiff. f NR 

Nothing that can be done in a partition suit except 
a concluded partition can prevent the plaintif from 
bringing another partition suit, 

When a court passes a preliminary decree there 
is no duty on the part of the court, whether the 
parties take steps or not, to see that the preliminary 
decree is carried into effect. ELOKESHEE Dasze v. 
KUNJABIHARI Basak Cal. 779 


Partnership-—Suit by partner for accounts without 
suing for dissolution — Mainiainabilily of— 
Defendant claiming dissolution in the alternative 
— Dissolution, if can be granted. 

Under certain circumstances it is cpen to a 
partner to sue for accounts of partnership without 
suing for dissolution. 

The ordinary rule is that partnerships are dissolu- 
bleat will In a partnership suit like a partition 
suit either side may claim a dissolution in the 
alternative to any other pleas that he may raise, 

Where ina suit for accounts of partnership, 
defendant denied the partnership but prayed in the 
alternative that it might bedissolved if it were 
proved to exist: 

. Held, that a decree for dissolution should be 
granted dating from the timethe defendant filed 
his written statement and prayed for dissolu- 
tion, SnB Ram v. OHINTA Har Lah, 875 

Suit for dissolution and rendition of 
accounts—Declaration of shares of partners by 
preliminary decree—Joint decree against partners 
for ee due by firm--Liability of partners indivi- 
dually. 

Where in asuit for dissolution of a partnership 
and rendition of accounts, the shares of the plaintiffs 
and defendants have been declared by a preliminary 
decree but a joint decree for the full amount of the 
debts due has been passed against the partners, they 
are liable only in the proportion of their shares. 
Hrga Nanov Dora Ram Lah. 634 


Patna High Court General Rules and Circular 
Orders, Parti, Chap. |, rr. 13, 15. See CIVIL 
Procepure Wong, 1908, s. 139 712 (b) 

Penal Code (Act XLV of 1860)—Sentence under, 
meaning of. g 
For convenience, a sentence imposed upon a per- 
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i ; 
son for an offence punishable wunder the 
Penal Code, is generally referred toasa sentenze 
under the Penal (ode, but a more precise 
view is that it is a sentence under the Oriminal 
Procedure Code, for an offence rendered punish- 
able by the Penal Code. AKBARU JIMPRROR 
Pesh 180 
ss. 23, 81, 147, 427—Demolition of 
encroachment by prirate persons—Conviction for 
mischief and rioting — Legality— Loss caused, 
whether wrongful. < 

Where certain persons gathered and demolished 
a portion of the terrace and walls which another 
person had built, on the ground that the construction . 
was an encroachment ona public street and they 
were charged with offences under ss. 147 and 427, 
Penal Code: > 

Held, that the accused were guilty of the offence 
of mischief as their common object in gathering on 
the scene was for the purpose of causing wrongful 
loss tothe owner of the building and they could’ 
properly be held guilty of rioting also. 

In such cases asthe demolishing of the building 
is not justified by law the loss caused to the owner 
of the building by reason of the demolishing must 
be deemed to be caused ‘by unlawful means’ within 
s. 23, Penal Code, and the essential element of 
wrongful loss necessary to constitute mischief is not 
wanting. GUJJULA NARASIMHULU v. NAGUR SAHIB 

: Mad. 353 
———-—§, 34 Sen PENAL Cone, 1860, s. 326. 264 

s. 34—Common intention to commit robbery 

—Some robbers armed with deadly weapons— 

Common intention to commit murder, if can be 

presumed., 

It would be going very far to hold that, because a 
map takes partin a robbery in which some of the 
robbers are armed with deadly weapons, it can be 
presumed that he thereby becomes a party to an 





“intention to kill any person who may happen to 


resist them incarrying out the robbery. Of course, 
when a man accompanies robbers, who are armed with 
such weapons, he must know it to belikely that a 
murder will be committed ifthe attempt to rob is 
resisted, but further than that, it is not 
safe io go. Knowledge is not the same thing as 
intention. Where it is not established that there was 
8 common intention among the robbers to commit 
murder, if necessary, then s. 34, Penal Code, does not 
apply and such intention cannot be presumed, 
Santaypo v. EMPEROR Rang. 49 
—-—- ss. 34,105, 304—Paddy sheaves belonging 
to accused carried away by persons with no bona 
fide right to them—Accused chasing carts carrying the 
sheaves—Cartmen jumping out and running away 

—Accused chasing them—Right of private defence, 

if can be claimed by accused—Death—Author of 

injury not known—Liability of all the accused 

Certain persons without any bona fide right remoy- 
ed paddy sheaves belonging to the accused who 
attacked the cartmen in whose carts the sheaves 
were being carried. The cartmen jumped out and 
ran off, the accused chasing them andthe persons 
at whose instance the sheaves were carted. In- 
juries were inflicted and the death of one of them was 
caused by the accused ; 

Held, that the accused had undoubtedly a right 
of private defence to their property and were enti- 
tled to prevent the paddy sheaves being taken away, 
but theirright of private defence ceased from the 
moment the cartmen jumped down to make their 
escape leaving the paddy sheaves in the possession of 
the accused ; that they had no right to chase the 
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cartmen andin so doing their actions ware not 
covered by. any right of private defence at all. 

. Held, also, that the accused were guilty of offences 
under cl. 1, s. 304 read with s. 31, Penal Code, 
in connection with the causing ofthe death of the 
deceased, even though the author of the injuries be 
not known, Nea Pu Ke v. EMPEROR Rang. 74 
—— ——88. 34, 323, 325—Common intention only to 

cause simple hurt—Grievous hurt caused by one 

person exceeding common intention—Others, if 

liable under s, 325. 

Where the finding is that the inteation of the ac- 
cused was only to cause simple hurt to the com- 
plainant and the common intention of all of them 
extended only to the causing of simple hurt to them, 
the fact,that another who joined them exceeded that 
common intention by causing grievous hurt to a 
person to whom none of the accused caused any 
grievous hurt, will not render the accused liable 
under 8. 325, Penal Code. Section 34, 
Penal Code, which merely lays down that when a 
‘criminal act is done by several persons in further- 
ance of the common intention of such persons each of 
them is liable for thatact in thesame manner asif it 
was done by him alone, does not make them guilty of 
having caused grievous hurt. Sankara PRASAD v. 
EMPEROR Oudh 400 

ss 75,392 —Hx-convict—Sentence of seven 
years’ rigorous imprisonment, if too severe. 

In the case of an ex-convict charged with an 
offence under s. 392, Penal Code, read with s. 75, 
asentence of seven years’ rigorous. imprisonment is 
by no means too severe. SHUBRATI v. EMPEROR 

i : Oudh 1176 

8, 94, scope of. 

Where the accused, of his own accord, placed him- 
self in a situation by which he became subject to the 
threats of another person, whatever threats may have 
been used towards him, the provisions of s. 94, Penal 
Code, avail him nothing. SANLAYDO v EMPEROR 

i Rang. 49 
~—8S. 96, 148—Both parties determined to 
vindicate their right to property by unlawful force 

— Rioting —Right of private defence—Whether and 

when can be pleaded, 

When a body of men are determined to vindicate 
their rights or supposed rights by unlawful force and 
when they engage in a fight with men whoon the 
other hand are equally determined to vindicate by 
unlawful force their rightsor supposed rights, no 
question of self defence arises. The defence, in order 
to succeed must show that they were owners in 
peaceful possession and that they were not aggres- 
sors. If this burden is not discharged then their 
resorting to force will not be entitled to any of the 
exceptions of the Penal Code. ALI MoHAMMAD JUMO 
v. EMPEROR : - Sind 70 
——-—~8. 97—-Amin proceeding to attach property 

under invalid warrant—Amin honestly believing 

that warrant is valid—Owner of property, whether 
can exercise right of private defence. 

Where an amin having negligently failed to 
observe that the duration of a warrant had expired, 
proceeded to attach certain property believing that 

e was entitled to do so,and the a:cused- struck 
the constable who accompanied the amin when he 
advanced tò seize his cattle; : s 
_ Held, that the amin could not be treated as a 
robber as he’ had no intention to commit theft, and 
that the accused, ths owner of the property, could not 
inflict grievous hurt on him in justifiable exercise of 
the right of private defence, EMPEROR v. Rem Ta 059 
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———88.100, 302—Right of private defence— 
Accused's attack on deceased while protecting himself 
and persons in whom he was interested—Conviction 
under s. 802, if justifiable 
S who was carrying a dang gave a blow to K .. 

and struck a girl with it. K raised an outery 

whereupon, the accused who was related to K and 
this girl came armed with a ballam to protect his 
womenfolk and K against the possibility of any 

further attack by S. On seeing the accused coming, , 

S ran away to his house and returned with a 

barchhi and was joined by the deceased. The accused 


gave a blow with the ballam in the stomach of 
the deceased who fell down : 
Held, that as ‘the accused had not done any 


mischief until S and the deceased came careering , 
along and he must have apprehended that they 
would attack him and probably kill him, he was 
under the law justified in protecting himself and 
K and the women in whom he was interested by 
attacking the deceased who wascoming ahead of 
S; and consequently the conviction under s. 302, 
Penal Code, could not be maintained. WAZIR. v. ` 
EMPEROR Lah. 7095 
5, 105. See PENAL Cops, 1860, 5. 34 74 


————$8,109, 121, 121-A, 302—Arms Act (XI of 
1878+, s. 19 (4) —Waging war against the King— 
Causing the death of innocent persons— Sentence— 
Weapons used in residence and not in aggression— 
Whether material—Instigating raid or leader of 
raid in which death is cawsed—Abetment of murder 
—Attack on Officials of the Government—Whether 
necessary for offence of waging war against: the 
King. 
Where, ever since the accused's release from in- 

ternment he had been planning and plotting against 

the King’s Government and his plans were put into 
active operation on a certain date and up to the date 
of his arrest, they were pursued with complete - 
ruthlessness and disregard for the sanctity of human 
life and he had further been found to be personal- 
ly responsible for the deaths of two innocent per- 
sons and he was also responsible forthe deaths of. 
the victims of what was known as the Armoury _ 

Raid : d 
Held, that he was rightly convicted under ss. 121 

and 12!-A, Penal Code, with murder and with abet- 

ment of murder and that the sentence of death was 

rightly passed on him. h 
Where a conspiracy was in action or existence and 

the accused was still a member of it and it was his 
intention to use violence when occasion demanded it~ 
and he did use violence,he was a rebel in arms 
against the Orown and in the unlawful possession 
of deadly weapons : 

Held, that it was immaterial whether the accused 
used those weapons in acts of aggression or of re- 
sistance, : ; 

-Any person who instigates a raider, or leader of 
the raid in which death has been caused is guilty of 
abetment of murder. 

Where an Institute was attacked because the per- 
sons using it were Europeans and Anglo-Indians 
who might be expected to be supporters of the Gov- 
ernment, the mere fact thatonly one of the persons 
present there was an Official would not make the raid 
on the Institute anything less than waging war. 
Emperor V. SURIYA Kumar SEN Gal. 33 F. B. 


ss. 109, 366, 368—“Seduced to illicit 
intercourse’ in s. 866—Meaning of—Whether 
restricted to inducing a girl to surrender her 
‘chastity “for the first time—Criminal ` Procedure ` 
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Code (Act V of 1898),  297—-Direction that previous 

intimacy is tmmaterial—Whether constitutes mis- 

direction —<Abettor not shown to have guilty mind 

Conviction for abetment—Legality of. 

The expression ‘seduced to illicit intercourse’ in 
s. 366, Penal Code, is not restricted in meaning to 
inducing a girl to surrender her chastity for the first 
time. The expression means “induced to surrender 
or abandon a condition of purity from unlawful 
sexual intercourse.” ‘Therefore an accused cannot be 
convicted of this offence unless it is proved that the 
girl was leading a life pure from unlawful sexual 
intercourse at the time when the kidnapping took 
place. This does not mean that it is necessary to 
prove thatthe girl has never at any time surrendered 
her condition of purity from unlawful sexual inter- 
course. She may have surrendered it in the past, and 
thereafter have resumed a life of purity. On the 
otber hand, if she is already leading a life of in- 
dulgenes in unlawful sexual intercourse at the time of 
the kidnapping, it cannot be said with any reason or 
sense that she was kidnapped “in order that sbe 
might be seduced to illicit intercourse” within the 
meaning of the section. In such a case the accused 
could not have kidnapped her in order that she might 
be led astray in conduct, or drawn away from the right 
course of action into a wrong one, because she was 
already astray,and was pursuing a wrong course at 
the time of the kidnapping. 

Consequently, where in a trial for am offence under 
s. 346, Penal Code, the Judge tells the jury that the 
fact of previous intimacy with the gir] is immaterial, 
it. constitutes misdirection 

A and B were tried under ss. 368 and 368/109, 
Penal Code. The Judge failed to direct the jury 
upon certain contradictory statements of the girl 
seduced before the Police. He also told the jury 
that by merely delivering the girl to A, B -abetted 
him, without pointing out to them that it was neces- 
sary to be satisfied that B had a guilty mind: 

Held, that the above constituted a misdirection and 
the convictions and sentences imposed upon A and B 
should be set aside and they must be acquitted. 
SHAHEBALI V. EMPEROR Cal. 79 


———-s 120-A—Offence of criminal conspiracy— 

Essentials of. ; 

The essence of the offence of criminal conspiracy 
is agreement between two or more persons to commit 
an offence or do any of the other acts mentioned in 
s. 120-A, Penal Code, in the manner described 
therein. This being so, it is often difficult, if not 
impossible, to obtain direct proof of the alleged agree- 
ment between the various accused and in most cases 
the question becomes a matter of inference “to be 
deduced from acts of the persons concerned done 
in pursuance of an apparent criminal purpose in 
common. between them.” PUNJAB SINGH Usacar SINGH 


y. EMPEROR Lah. 2 
—--—---§.120-B- Separate sentence for offence 
under 3, 120-B—Legality of, 
Where the accused have been sentenced separate 


for the several acts constituting a conspiracy, separate 
sentence for an offence under s.120-B is not called 
for, Punsas SINGH-UJAGAR SINGH v., EMPEROR f 

Lah. 2 
———-88. 121, T21-A. Sun Penat Cope, 1860, s, 109 


f 32 

-—~— 55, 142, 149—Unlawful assembly— Presence 

of _accused—Burden of proof of innocent intention 
—Rioting — Nature of proof necessary. 

Section 142, Penal Code, shows that ib is sufficient 

for the offence of riotto be proved against an 
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e 
individual that that iadividual should remain in an 
unlawful assembly as soon ashe is aware that the 
assembly is unlawful. The word ‘continues’ ‘merely 
means physical presence as a member of the unlawful 
assembly, that is, to be physically presentin the 


-crowd, In a caseof riot, if the defence is that a . 


particular person was present among the rioters with 
an innocent intention, then the burden of- proving 
that innocent intention lies upon the defence. The 
prosecution has to prove in the first place that there 
was an unlawful assembly and that the unlawful 
assembly committed various offences. Having proved 
this the prosecution has to prove that each accused per- 
son was a member of the unlawful assembly. The pro- 
secution has not toprove anything further. Having 
proved so much, the provisions ofs, 149, Penal Code, 
apply, and every member of the unlawful assembly is 
guilty of offences committed in the prosecution of the 
common object of the unlawful assembly. EMPEROR v. 
Buro DAYAL All, 15 
ss. 147, 149, 302-—Accused instigating 
others to beat the deceased—Assault and death— 
Offence—Unpremeditated fight asa result of abuse 
and sudden quarrel— Unlawful assembly, if con- 
stituted— Rioting. 
A person who instigates others to beat the deceas- 
ed and they inflict several injuries on him resulting in 
his-death, cannot escape responsibility for abetment 





of murder and he should be convicted under s. 302, ` 


Penal Gode. 

Where exchange of abuse between two parties led 
toa sudden quarrel and the fight that ensued be- 
tween the parties was unpremeditated, and during 
the fight members of the two parties began to. 
assault one another resulting in injury to both sides : 

Held, that there was no unlawful assembly with a 
common object and that the accused were guilty of 
only rioting and not for an offence under s. 302, Penal 
Code, read with s. 149 although some of them 
might be guilty. under s 302 for the acts committed 
by them. MACHHIA v, EMPEROR Lah. 109 
~—— §. 148-—— Property in possession of trespasser 

—Plea of right to possession — Whether excuses 

forcible entry. 

A plea of right to possession is no answer to 
a charge of rioting by making a forcible entry on 
land cultivated by a trespasser, who isin posses- 
sion and who opposes the entry. ALI MOHAMMAD 
JUMO V. EMPEROR Sind 70: 

ss. 149, 302. See Pewar Cope, 1860, s. 147. 





109: 
~ ss. 149, 302, 364—All accused persons 
taking partin abduction—Doubt as to who com- 


mitted murder—PFossibility of others having joined 
` after abduction—Absence of proof of ingredients of 
offence under s. 149—Benefit of doubt on charge 
‘of murder. ` 
Where all the accused in a case were proved to 
have joined in the abduction of the deceased, but it 
was doubtful, who, if any, of the accused commit- 
ted the murder and where there was the possibility of 
some others having joined inthe offenceof murder 
after the offence of abductionhad been completed, 
and the ingredients ofan offence under s. 149, Penal > 
Oode, were not proved: $ 
Held, that it would not be safe to convict any of 
them of murder and they were entitled to the benefit ` 
of the doubt in respect of that charge. AHMAD v. 
EMPEROR 3 N Lah. 401 
———-—§. 161— Illegal gratification received by: 
public servant-—Persons instrumental in negotiating ` 
bribe—Whether accomplices—Hvidence Act (I. of 
1872), 114. r : 


Vol. 147 J 
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In a case under s. 861, Penal Code, persons us 


who were either instrumental in. negotiating the 

bribe or in arranging for its payment are in the 

position of accomplices and according to well-settled 
principles it is highly unsafe to base a conviction 

on their testimony without independent corrobora- 

_ tion. MANGAL SAIN v JjMPEROR Lah. 557 
8.181, Sss ORIMINAL Proorpure Cope, 1898, 

8.195 1019 


—-———~85.193, 199—S, 199, if applies to applica- 
tion for execution containing false averments— 
Essentials of offence of perjury — Proof that 
accused did not intentionally make false statement 
—Accused, if entitled to acquittal. 

Section 199, Penal Code, does not apply to appli- 
cations for execution of . decrees containing false 
averments. 

The intention of the accused is’ an essential 
ingredient in the constitution of the offence of 
“perjury. The question of intention goes to the root 
of the matter and when the accused has proved that 
he did not intentionally make any false statement, he 
is entitled to an acquittal on the charge. ANANDI 
PRASAD v, EMPEROR Oudh 395 

s, 201-~-Offence under—Essentials of— 

Removal of corpse from scene of murder—Whether 

constitutes offence under s. 201. 

To constitute an offence under s. 201, Penal Code, 
there must be disappearance of some evidence of 
the commission of an offence Removing the corpse 
ofa murdered man fromthe scene of murder to 
another place does not come under s, 201 as the 
removal does not cause the disappearance of some 





evidence of the commission of the murder, NAGENDRA 
BHAKTA v. EMPEROR Cal. 1028 (a) 
—$,223. Sez OURIMINAL Procepure CODE, 

1898, s. 403 © 773a) 


~— — S, 273 Ser BIHAR AND Orissa MUNIOIPAL 
Aot, 1922, ss. 287, 288 457 

8, 302. 

See Evipenoe Act, 1872, s,114, illus. (b) 215 

Sez Pena Cong, 1860, s. 100 705 

Ses Pena Cons, 1460, s, 109 32 

Ser Penak Cops, 1860, s. 149 401 


8. 302 —Cold-blooded murder — Extreme 
youth of accused—Remission of death sentence— 
Propriety of. 

Where the accused was the person last seen with 
the deceased boy when he was alive and was 
observed walking with the deceased boy with an 
axe under his arm and was seen at the actual place 
where the body was discovered and it appeared that 
he dug up in the presence of trustworthy witnesses 
ornaments identified as belonging to 








ed: 4 Be 
Held, that even excluding a confession which the 


accused made toa large body of witnesses, there 
was ample evidence to convict the accused under 
8. 302, Penal Code, but the sentence of death should 
be remitted, 

When the accused is a boy of 15 or 16, it is not 
proper that he should be hanged, however horrible 
the crime be. At the ageof 15 or 16 whena boy 
has just comato the age of puberty, he may do 
many things then which he would never dream of 
doing when he was older it is even poasible that 
be may become a useful citizen. GHUNNAI v, EMPEROR 

e All. 630 

S$. 302- -Criminal trial—Sentence — Accused 
committing murder with deliberation— Youth, if 
extenuating circumstance. 


Where a young man of 22 years of age 


GENERAL INDEX. “èli 


Penal Code—contd. 


the deceas-. 


4 
NIH 


is convicted under s. 302, Penal Oodeand he is found 
to have acted with deliberation, the mere fact of his 
youth is no circumstance for reducing the sentenes 
of death passed on him. Suro Dina v. EMPEROR 
All. 676 (b) 
s. 302—Stab wound puncturing liver and 
diaphragm—Death-— Murder, if committed, 

Where a person was killed by a stab wound 
between the 9th and 10th ribs which punctured 
the liver and the diaphragm ; 

Held, that in view ofthe nature of the wound, 
there was no doubt that, in the absence of extenuat- 





‘ing circumstances, the man who inflicted the wound 


was guilty of murder. Nea Tin Han v. EMPEROR, 


: Rang 440 
-——— $§. 302, 304. Sex CRIMINAL PROOEDURE 
Cong, 189%, sa. 303, 307, 374 860 


ss 302, 303, 396—Murder by one of 
the dacoits in attempting to carry away stolen 
property—All dacoits, whether punishable—Dacoity 
committed in British India—Murder in Native 
State—Jurisdiction of British Indian Courts— 
Criminal Procedure Code (Act V of 1898), s. 188 





—Certificate under, if necessary—Award of 
separate sentences for several acts constituting 
conspiracy . 


Where all the accused conjointly stole property in 
‘a Railway train and in doing so caused hurt to 
certain persons and in attempting to carry away the 
stolen property, one of them murdered a person, 
within a short time of their escape from the train: 

Held, that in such circumstances, the murder must 
be held to have been committed “in the commission of 
the dacoity” within the meaning of 5 396, and every 
one of the dacoits is liable to be punished with death 
or transportation for life or rigorous imprisonment 
which may extend to ten years. 

Where in the above circumstances the dacoity was 
committed in British India and the murderin a ` 
Native State, the British Indian Court has juris- 
diction to try the offenders under sa, 394, Penal 
Code, without certificate under s. -1¢8, - Criminal 
Procedure Code. 

In all these cases jurisdiction to try the offence 
primarily vests in the courts of the place 
where the dacoity was committed, though the 
-offenders may also be liable to be tried for one or other 
of the offences by the court within whose jurisdic- 
tion the previous hurt or death was caused. 

In order to render the other dacoits liable 
under s. 396 for the act of one of their associates it is 
not necessary that murder should have been within 
the contemplation of all or some of them when the 
dacoity was planned, nor is it necessary that they 
should have actually taken part in, or abetted, its 
commission. Indeed they may not have been present 
at the scene of murder, or may not have known even 
that murder was going to be, or had in fact been, com- 
mitted. But nonetheless they all will be liable for 
enhanced punishment, provided a person is in fact 
murdered by one of the members of the gang “in the 
commission of the dacoity,” PUNJAB SINGH UJAGARe 
SINGH V. EMPEROR ; Lah. 2 
- ss. 303, 396-—Applicability of s. $08. 

Section 3(3, Penal Oode, has no application tothe - 
case of persons, (other than the actual murderer) 
who are liable to enhanced punishment for the act of 
one of their associates under the special provisions of 
s. 396, Penal Code, PUNJAB BINGH-UJAGAR SINGH 4, 
EMPEROR Lah. 2 
5 304. Sse Penan Cope, 1860, 6.°34. 74 
——— 8, 304-A—Hash act —Meaning of. ` 

The term ‘rash act’ within the meaning of s. 304-4 
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Penal Code—contd. 


-Penal Coe, connotes the want of proper care and 
caution, It means an overhasty act, EMPEROR %. 
‘Nea San Win Rang. 60 


s. 304, Part |~Sudden quarrel—Altercation 
in relation to tree to which accused had right— 
Accused hitting deceased with tron-bound stick— 





Death—Right of private defence exceeded— 
Sentence, : 
The accused wasan occupancy tenant of a field 


adjoining the field of the deceased. There was a 
| kikar EA near the boundary of the two fields in 
-respect of which there was a dispute between the 
parties. One day the deceased and another went to 
the field and lopped off branches from the tree and 
“wera collecting the leaves and branches when the 
: accused arrived. An altercation ensued in the 
course of which the accused gave a lathi blow on 
the head of the deceased which proved fatal. It 
appeared that he accused was prima facie entitled 
to the tree : - ` , 
Held, although the accused had a right to prev: 
ent tbe deceased from taking away the branches 
and leaves of the tree, he had no justification for 
going to the length of hitting the deceasei on the 
‘head with an iron-bound stick as he did and hence 
- he exceede! his right of private defence, but since 
the offence was committed inthe course of a sudden 


.quarrel and in the heat of the moment only one 
blow was given, the sentence might be reduced 
from one of eight years’ to one of two years 
imprisonment Ziapav EMPEROR Lah. 681 


—§, 307—Accused firing off a firearm while 
Police Officer attempts to arrest him—Defence of 
absence of intention to shoot Police O ficer— Burden 
of proof “ f , 
If a man fires offa firearm while a Police Officer is 

attempting to arrest him, the natural conclusion is 

that he is attempting to shoot the Police Officer. If 

- the defence is that he had merely the intention of 

ning the 
RA rih, of proving that fact is upon the defence, 
“YASHPAL v. EMPEROR AH. 1193 


s. 323—Complaint under -— Proceedings 
under s. 107, Criminal Procedure Code, against 
same persons by same complainant — Transfer of 
laiter to Bench Magistrates—Propriety of. 

In a case where the same complainant files a com- 
‘plaint under 8. 107, Oriminal > Frocedure Code and 

~ a separate one against the same persons under s. $23, 
‘Penal Oode, the former alone should not be transferred 





4 





‘to the court of the Bench Magistrates, RAMESHWAR 
Darr SINGH V. BHARATH SINGH Oudh 516 
= §§ 323, 325s, SEB CRIMINAL TRIAL 

‘Ss 1226 (a) 


ss, 323, 376 at under s. 876, if 
can be altered to one under s. 29, 
A conviction under ee Penal oe cannot ba 
; under s, 323. MANGE v. EMPEROR 
‘altered. to one pk TAN 
s5, 324, 325—Thrusting lathi into the 
anus of a man—Injury to rectum not cause of 
- death—Offence committed. | - 
The thrusting of a lathi ivto the anus ofa man 
is causing grievous hurt which endangers life and 
` “when it is clear from the medical evidence that injury 
to rectum was not the cause of death but that it 
created a shock which contributed to the cause of 
death, the offence committed is one under s 326, Penal 











Oode and not one unders. 334, MAKKA v. eer 
. 3,325. Ser Penat Cope, 1860, ss, 34, 323 


; 400 
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“read with s. 34, Penal Code 


Police Officer by firing in the air, then 


1 


. {1834 


Penal Code~—contd, 


ss 326, 34— Common intention—Acts done 
in furtherance of commen intention—Trespassing 
into house for abduction—Causing grievous hurt to 
pursuers while escaping—- Offence. 

Whether the criminal act complained of in any 
particular case has been done by one or more accus- 
ed persons in furtherance of the common intention 
of all must depend upon the facts of such case. 

Where allthe accused” went together armed with 
deadly weapons with the objectof abducting a woman 


from her husband's house and to use force if neces- 


sary for the purpose of attaining their object of 
abduction and of making their escape, and some of 
them while escaping caused grievous hurt to their 
pursuers : 
Held, they were guilty of an offence under a. 326 
Proto v EMPEROR 
Sind 264 
—-—-— $. 338—Driving motor car under influence 
of drink—Accident—Rashness and negligence of 
driver-——Sentence of three months’ rigorous imprison- 
ment and fine— Reduction of sentence in revision. - 
Where it appeared that an accident was due 
mainly, if not- entirely, to the rashness of the ap- 


_ pellant in driving the motor car while drunk and 


getting on to the wrong side of the road while | 
there were vehicles in front, or otherwise to his 
negligence in not seeing the tonga in front of him 
and not properly controlling the motor car so as 
to avoid a collision, and the accused was found 
‘guilty of both rashness and negligence and sentenced 
to ea months’ rigorous imprisonment and fine of 

s. 150: 

Held, that the sentence was excessive and it 
might bə reduced to a fine cf Rs. 100, only or in 


default, three months’ rigorous imprisonment. 
CHAUDHRI Vv. EMPEROR 


Oudh 122 

—— 5, 353—Obstruction to attachment in 

execution—Use of criminal force—Accused should 
be severely dealt with, 

Obstruction toattachment in execution should be 
severely dealt with, especially when there has been 
any use of criminalforce in furtheranca of the ob- 
struction, ASHGARALI V. EMPEROR Nag. 702 ıb) 
i 8. 364. See PENAL Cops, 1860, s. 149 401 
8 366 —Illicit intercourse going on before 

kidnapping— Accused, whether can be said-to have 

kidnapped her inorder to seduce her to illicit 
intercourse. 

Where illicit intercourse has been going on between 
the girl and the accuséd before she left home and 
probably had been going on for sometime before the 
kidnapping, it cannot be said that the accused kid- 
napped her inorder that she might be seduced to 
illicit intercourse and he cannot be convicted under 
s. 866. BHAREBALI v. WMUPEROR Cal. 79 

8, 366—Mother of.minor girl along with 
accused taking her from lawful guardianship of 
her father—Absence of good faith in mother~ Object 
of marrying girl against wishes of fJather— Offence 
under s, 866, if committed. 

The mother ofaminor girl went in the company 
of the accused from her house to the house of the 
accused's brother withthe intention’ of marrying her 
daughter to the brother's son of the accused. It 
appeared that whileshe wantedto marry the girl to 
that boy, her husband objected to her so doing: 

Held, that asthe mother of the girl was not acting 
in good faith and that as she and the accused 
removad the girl from her fathers house for the 
express purpose of marrying her without the: father’s 
consentand thereby deprived the father for ever of 
the guardianship of his minor daughter and thay 








Nor. 147} 
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this act amounted to a taking out of the keeping 
of the lawful guardianship of the father, the 
conviction under s. 366,Penal Code, was right but 
that in the circumstances the sentence might be 
reduced. HULLAT, EMPEROR Oudh 670 
———— 88 366, 376- Abduction and kidnapping 
_ Separate charges, if necessary - Omission to splat 

wpinto two charges—Trial, if vitiated— Criminal 

Procedure Code (Act V of 1898), 8. 233. 

It is always desirable, in proper circumstances, 
to charge the.accused separately for kidnapping and 
abduction Bunt the omission of the Judge in 
splitting up the whole thing into two parts is not 
sufficient for interference by the High Court unless 
the omission has caused a failure of justice or the 
accused wasin any way prejudiced thereby. When 
the accused had ample opportunity to meet the 


evidence of the prosecution on the various points 
taken inthe case, hecannot be said to have been 
prejudiced, RAMIZULLA v. EMPEROR Cal, 828 


H———$8. 366, 376—Kidnapping of girl over 
sixteen years of age—Question of girl's consent to 
` accused having sexual intercourse with her— 
Whether material — Absence of evidence to show 
that intercourse was without her consent—Conviction 
for rape—Legality of. . - 
if it is proved that a girl who is alleged to have 
been kidnapped was at the time under the age of 
fourteen, her consent is immaterial. But where she 
is over sixteen, and there is nothing to support her 
allegation that the accused had sexual intercourse 
with her against her will and itis at least possible 
that she was a consenting party, then the accnsed 
cannot be held to be guilty of rape by the mere fact 
of having sexual intercourse with her. In the absence 
of any corroborative evidence that the accused had 
sexual intercourse with her and that if they did go, 
it was without her consent, the accused ought not be 
convicted for rape, NasRULLAH V., EMPEROR 
` Oudh 759 (b) 
8. 372—Scope of—Kidnapping of married 
woman witha view tosell her as a mistress— 
Offence under s, 372, if committed. - 
Section 372, Penal Code, penalises the selling of 
a woman under the age of 18 years with intent 
that such person shall be employed or used for 
“the purpose of prostitution or illicit intercourse or 
for any unlawful or immoral purpose. To sell a 
woman as a mistress of another person comes 
‘within: the section, this being an immoral purpose, 
The section’ does not involve a distinction between 
“taking a woman as a mistress and taking her to 
“be used asa prostitule, GIRDHARI V EMPEROR 
Mead BE All 1102 





S, 376, 

- See CRIMINAL PROORDURE Cope, 1898, 5. 293 999 (b) 
SpE PENAL Cong, 1860, s. 323 799 (b) 
Sena Pawan Oone, 1660, s. 366 759 (b) 


— 38. 376, 511—Accused throwing down girl, 
gettingupon her chest and attempting to have 
intercourse with her—O fence of attempt to commit 
rape—Whether made out, : 

Where the accused caught hold of a girl, threw 

„her down, put sand in her mouth, got on her chest 

and attempted to have sexual intercourse with her 

,and the girl resisting cried out and her screams 

attrasted certain persons on seeing whom he ran 

away: > 4 
Held, that the accused was guilty of the offence 

of attempt to commit rape, BHABTU v. EMPEROR 

ne aes Lah. 560 

i 8,379—Attachment of cattle by court under 
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decree against third party—Rescue by real owner, 

whether amounts to theft. 
_ Where certain cattle, were attached under a decree 
obtained against A and handed over to certain 
sureties, and B, who was the real owner of the 
cattle, rescued the cattle from the possession of the 
sureties; 

Held,’ that B was not guilty oftheft Ramaswami 
NAICKEN v. DANDAKARAN Mad. 738 

$. 379—Conviction on charge of theft from 

- a plot in a patti—Acquittal in appeal merely on 
_ ground of absence of evidence to show that the plot 
~ is in the particular patti~Hrror of law, if com- 

mitted—Acguittal, setting aside of. : 

Where in a charge unders. 379, Penal Code, for 
theft of a crop found to have been grown by F on 
land included in his patti of which he was in pos- 
session and the accused was convicted but on 
appeal, the Appellate Oourt based his acquittal 


_merely on the ground that there could be no con- 


viction when the evidence did not conclusively 
prove that the plot in question was in the patti of R: 

Held, that the Appellate Court committed an error 
of law in basing his acquittal merely on that ground 
and although there would be difficulty in determining 
exactly who was in possession of the land, that fact 
did not excuse the Appellate Court from examining 
the evidence on the point and that the acquittal should 
be set aside, Kesgo PRASAD SINGH v NANDJI SINGH 

Pat.1017 

~———-88 379, 392—Hurt caused io victim by his 

own resistance in not giving up— Offender, whether 
guilty of robbery or mere theft, 

Where the accused wrested a bundle from the 
hands of a woman and as the latter did not-give up 
the bundle she was dragged to some distance and 
hurt was caused to her: 

Held, that the hurt was not caused for the pur- 
‘pose of committing theft andthe accused was not 
guilty of robbery but only of mere theft. KARMON v. 
EurERoR Lah 99 

ss, 390, 395. Sez CRIMINAL PROCEDURE 

Cove, 1898, ss. 297, 537 976 
s. 392—Robbery, essentials of. 

Before a person can be convicted of robbery the 
prosecution must prove that hurt was caused in 
order tothe committing of the theft or in commit- 
ting the theft or in carrying away or attempting to 
carry away the property obtained by the theft. The 
hurt contemplated must be aconscious and volun- 
tary act on the part of the thief forthe purpose of 





overpowering resistance onthe partof the victim, 
quite separate and distinct from tho act of theft 
itself. KARMUN v, EMPEROR Lah. 99 


S. 409. See ORIMINAL PROCEDURE Cops, 1898, 
s 497 (1) (5) x 1010 
——§—3. 415 ~Accused subletting garden to com- 
plainant—Accused . allowing complainant to 





pay 


~ rent and sell produce—Subsequent.payment of rent 


and sale of produce by accused—Finding that 

accused was trying to get out of abad bargain- 

Intention to defraud, rf Made out, $ 

The accused who was the lessee of a garden 
negotiated with the complainant for a sub-lease of 
jt and it was settled that the complainant was to 

ay the accused a sum of money and he was 
thenceforth to pay the rent and to take the produce 
of the trees. 

The deed wae registered and next month before 
the complainant paid the rent, the accused paid it 
and it was found that he had sold . the ffuit in the, 
garden, He was convicted of cheating by the tria} 


“Oow; - ' 


nod 
žel 
Penal Code—contd, 


Held, that on the finding of the trial Court that 
the accused was trying to get out of a bad 
bargain, since he sold the fruit for a larger sum, 
it could not be said that. from the beginning the 
accused had the intention vf defrauding the com- 
plainant and although it could” nos be said that 
he did not commit any offence by taking the fruit 
and selling it after he had transferred his rights in 
it to the complainant, that not being the offence 
with which he was charged, he was entitled to an 
acquittal. REAZUDDIN V, EMPEROR Pat. 674 Wb) 


s. 417. 
. Ses CRIMINAL Proorpurs CODE, 1692, 8 5 7 737 
1208 


Sze ORIMINAL Procgpurz Cope, 1t9Y, s. E61-A 
$.420. Sse CRIMINAL PROCEDURE CODE, ee 





8. £37 
——— 8. 427- Building in accused’s plut— Rain 
water retained in complainant's land and damage 
done to his building—Absence of any right of 
easement—Want of intent to cause damage—Offence 
under s, 427, if made ou i. 
- Where as a result of the accused constructing a 
building, rain water was retained in the complai- 
nant's plot and after some months the construction 
in connection with a temple in the complainant's 
lot cracked and there was no right of easement: 
Held, that the accused had no intent to cause or 
knowledge that. he was likely to cause Wrongful 
joss to the complainant, that he used his land 
for a certain purpose to which it could be validly 
-put and his action did not come within the provisions 
of s. 427, Penal Code. FAKIR OHAND Sao v EMPEROR 
: Pat oe 


——— 8. 441. Sze HINDU I aw 
s. 441—Criminal trespass—Ingredients of 
offence—Unlawful entry followed by unlawful 
continuance — Nature of offence. 
: An unlawful entry followed by unlawful continu- 
ance of occupation is also punishable undere 441, 
Penal Code, ` Every unlawful act is not necessarily an 
offence. and anintention to commit an unlawful act 
not being one of the acta mentioned in s. 440, 
Penal Code, the mere entry does not render the 
accompanying trespass a criminal trespass. BALDEWA 
w. EMPEROR All 119 
At —S. 441 — Offence under — Ingredients of— 

Possession—Constructive possession— Sufficiency of. 

In order to constftute an offence under s. 44}, 
Penal Code, the accused should have unlawfully 
entered into or should have remained unlawfully on 
property which is in the possession of another 
‘person. Possession referred toin s. 441 is physical 
and not merely const@ictive possession as the act 
intended to be done which makes the trespass 
criminal must be done to the person in possession and 
onthe property, Laronanp PITUMAL V. EMPEROR 

Sind 66 

_ s. 457—Injformation by accused leading to 

discovery of stélen property—absence of any other 

incriminating circumstance against accused—Con- 
viction, legality of. 

When the only incriminating circumstance 
against an accused is that his information led to 
the discovery of stolen property from places not 
belonging to him, he cannot be convicted ‘either 
of being a thief ora receiver of stolen property. 
The fact that the accused hada previous conviction 
twenty-five years back is no ground to hold him 
guilty. MANGALYA RAGHO MAHAR v. EMPEROR 

. £ Nag. 1188 
id 8. 477—Valuable security — Destruction of 


t i 


~ qdministrative order of court not creating any 
WA ? > 
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KARAM SINGH v. NARAIN 


[1934 
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legal right—Ojfence under s. 477, if made out. 

In order to make a persdn guilty of an offence 
under s. 477, Penal Code, the document should be 
a valuable security, An administrative order asking 
the Nazir of the Court to take a document of surety- 
ship from the accused for his being released on bail, 
does not by itself create a legal rightin favour of the 
Nazir and hence when such an order is destroyed, 
an offence unders 477 is not committed. EMPEROR v. 
Swap ALAM KHAN SAHIB Bom. 879 
: ss 494/109—Absence of knowledge of 

prior secret marriage—Abetment of bigamy, if 

made out, - : = 

A person cannot be guilty of abetment of bigamy 
when he marries a woman without being aware of 
her prior secret marriage. SAIDAN v. EMPEROR | 

: Lah, 1223 
——— S. 498. Sre CRIMINAL Procepcre Copp, 

1898, ss. 20U, 202 ` 387 
-——- 8. 498—'Detains', meaning of—Proof of some 

kind of persuasion—Necessity of, to constitute 
- detentton— Woman aliowed by accused to go wherever 

she liked—Offenceunders 498,if made out. 

The word ‘detains’ in s.4¥8, Penal Code, means 
by derivation and according to the ordinary use 
of languagé “keeps back”. But there may be 
various ways of keeping back. It need not neces- 
sarily be by physical force; it may be by persu- 
asion, or, by allurementsand blandishment But the 
use of the word does require that there should 
be something in the nature of control or 
influence which can properly be described as a 
keepirg back of the woman. Proof of some kind 
of persuasion is necessary to constitute detention, 

The wife of the complainant, during the absence 
of the complainant from home, was taken away by 
a brother of hers and he married her by natra 
marriage to the accused and thereafter she lived 
with the accused as his wife. The accused was 
charged under _s 498, Penal Code, i 
` Held, that as thé woman was nob prevented 
from going anywhere she liked, the accused was 
‘not guilty of the offence with ‘which he was 





charged, viz., detention of the woman | under 
8.49%. [Emperor v. MAHIJI FULA Bom. 43 
- sS. 511. Ser PENAL Copz, 1660, s 376 560 





-Pleadings—aAbsence of allegation of loss of posses- 
sion by dispossession or discontinuance— Effect of, 
Sse Limitation act, 1908, Scu J, Arts, 142, 144 F 

80 


Inconsistent `pleadings —- Ownership and 
easement— Claims in the alternative—Legality of, 
The pleas of ownership and of easement, though in- 

consistent, are not contradictory and can be put 
forward in the alternative. LAXMINARAYAN V. FAJJULAL 

y . Nag 21 
Poilce Act (V of 1861), s. 29, Ses Criminar Pro- 

OEDURE Cope, 16914, s. 403 _ 773 (a) 
Power. of attorney—'Sakhia pardakhta', signi- 
. ficance of—Whether covers authority to file appeal 

—Intention of parties, a 
. Where a power of attorney given toa mukhtar 
by the plaintiffs stated that they would bs bound 
by all acts performed (sakhta pardakhta) by che 
mukhtar : 

` Held, that the words ‘sakhta pardakhta’ referred 
to acts done in the course of the suit only and 
that he was not authorised to file an appeal from tha 
suit. 

It would be unsafe to extend the scope of the 
-power in such cases without any clear indication 
of the intention of the parties in the document itself. 
Lah. 844 


Ve 


~ 
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Practice, Ses OivIr,.ProbEDURE Cope, 1908, s. 14% - 
1025 





Appeal—New case—- Point of law. 

KA point of -law can be taken for the first timè 
in appeal even though it was not taken in the written 
statement. SAYAMMA DATTATRAYA v. PUNAMCHAND 
Raronano MARWADY Bom 1096 


—~———Court, if bound to` discuss hypothetical 
questions, 

It is not obligatory upon a Court to discuss purely 
hypothetical questions which may never arise. 
Mapan Monas Daur v Nerar Gour Jeo Cel 1247 
—— ~~ Granting of reliefs not prayèd for. 

If a plaintif does not ask fora particular relief 
the court would grant it only in very rare and ex« 
ceptional cases. PENANBAI v. ÑARAINDAS IDANMAL 

. ; Sind 606 

New plea in appeal. Sze MASTER AND SERVANT 
i 1084 

Order to take steps without specifying what 

steps are to be taken, propriety of. i 

Dictum—It is undesirable for courts of first in- 
stance to note in the order.sheét that a date is 
fixed for taking steps without specifying what the 
steps are which the party is required to take. 

D. O. Decruze v. Mes L, T Pirrs Pat 179 
—— Patna High Court—Revision petition— - 

Limitation. i : ; 
_ A8 a matter of uniform practice the Patna High 
Oourt will not entertain Civil Revision Petitions 
unless thay are filed’ within three months of the 
date of the order sought to be revised Krsno PRASAD 
SINGH v, MOHENDRA Prasap Pat--200 


Privy Council—-Preliminary decree in suit 
. for partnership accounts—Final decree---Appeal to 
High Court—Remand for re-trial—Appeal to Privy 
: Council—Order in Council setting aside decree 
appealed against — Effect of Proceedings subsequent 
to order of High Court, if coram non judice— 
Re-trial. oe 
A preliminary decree was passed in a suit for 
partnership accounts declaring the shares of the 
panies in thé partnership and ordering accounts to 
e taken, A final decree was subsequently passed 
under which a sum of money was found tobe due 
to one M bythe other parties (respondents). On 
appeal the decree was set aside by the Judicial 
Commissioner on May 7, 1925, and ` the’ suif was 
remanded for re-trial with a direction. that the 
respondents would only be entitled to dispute the 
liability for the sum decreed as due to M,and not 
to claim any additional sums as payable to them. 
The respondents. appealed to the Privy Council and 
: if was decided that the order” of: the Judicial 
Commissioner shouldbe set aside’ and’ the case’ 
remanded to the trial Court for fresh trial, and an” 
order in Council wasduly drawn up to this effect.” 
Inthe meantime’ the case had gone on in India, as 
if no appeal were pending. Under the remand - 
order of the Judicial Commissioner thé “case was” 
tried afresh and‘a judgment ‘finding ‘considerable 
sums due from M to the- respondents was delivered: 
Against this, appeals were-filéd before the” Judicial - 
Oommmissioner who ultimately held M ‘liable to pay 
various sums tothe respondents. M appealed to the. 
Privy Council : a Ret ce . 
Held, that the -intentiun of the. Privy Council in 
the prior decision was that the whole order of May 
7, 1925, was to be set aside and that consequently all . 
the proceedings in India subsequent to the order of 
the Judicial Commissioner dated’ May 7, 1925, wera 
coram non judice aud should be setaside .and the 
case should be sent back for re-trial of matters 
determined by the decree which was-set -agide in. 


MG LANA 
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accordance with the terms of the Orderin Coun- 
cil, MAULADAN Kuan v FAIZULLAH Kuan P.C 555 
Provision: for payment of attorney— Necessity 
of.—Civil Procedure Code (Act V of 1908), O. III, 


r. 4. 3 
The practice of the Calcutta High Court has 
always been, that no order for change of attorney 


is made unless provision is made for payment of 
the attorney provided that no such provision will be 
made where the attorney has by his own conduct: 
or misconduct discharged himself, PANKAJ Kumar 
GHOSE v SUDHEER KUMAR SHIKDAR Cal 1064 . 
Question not referred to- Full Bench but 

‘decided inorder of reference—Whether open to 

decision after récéiving opinion of Full Bench on 

other questions. : 

“Where a certain question was fully argued in 
appeal and was decided in the order of reference to 
a Full Bench on certain other questions ; - 

Held, that the question was no longer open to 
decision after the opinión of the Full Bench has 
been received. KAùTA SINGH v. RUDRA PRATAP SINGH” 

Oudh 800 ia) 
Precedents—Value of. Ses WILL A 770 
Pre-emption—Agra Pre emption Act (XI of 1922), 

8. 19—Suit -Jor pre-emption—Deeree against pre- 

emptor in another suit—Execution—Sale of pre- 

emptor's proprietary interest—~ Delivery of possession 
` — Application to set aside sale—Judgment in pre- 
emption suit during pendency of application— 

Subsequent setting aside of sale— Effect of— Whether 

operates to set aside auction sale ab  initio—Pré- 
_emptor's subsisting right of pre-emption on date of 

decree in pre-emption suit, if established—Civil 

Procedure Code :Act V of 1908), O. XX1, r. 89. 

On a sále by thé defendant of certain shares iú- 
two villages to certain persons, plaintiffs instituted 
their suit against the defendant and his vendees, 
During the pendency of the pre-emption suit one 
J obtained a decree for money against K (plaintiff 
No. 2) and in execution of his decree the entire 
proprietary interests of K inthe two villages were 
sold by auctión . This sale was confirmed and- 
possession delivered to the auction-purchasers. 





` Three “daystafter, the judgment-debtor K made an 


application to the execution Court praying that the 
sale be set aside-and deposited the sum required 
under O. XXI, r. £9, Civil Precedure Code. During 
the pendency of this application, the pre-emption 
suit was decided to the effect that, by the confirma- 
tion of the auction sale, K had ceased to be aco- 
sbarer in the village while the vendees had become 
co-sharers. - During the appegl against this decree 
the execution Court.set aside the auction sale : f 
Held, that the effect of this order was to set aside 
the auction sale ab initio, so that K never lost his. 
title and-remained a co-sharer throughout; that the 
sale must be treated as.absolutely void as ifit had 
never taken place; that on the.date of the decree 
in the pre-emption suit, the plaintiffs had a sub- 
sisting right of pre-emption as required. by s. 19, 
Agra Pre-emption Act and that the High Court 
should give effect to the decision’ arrived at in the 
execution proceedings.which set .aside the auction 
sale ab initio and thus established the plaintiffs 
subsisting. right of pre-emption on the date of the 
trial Court's decree in the pre-emption suit. 
Per Sulaiman, CO, J—When the execution Court 
actually vacates its previous order, the subsequent 
order setting aside the confirmation , and, the sale 
had a retrospective effect and dates back to the 
revious date. The resultisas if in the eye of the 
aw no confirmation.had ever been passed and the _ 


xevill 
Pre-emption—concld. 


sale never been confirmed snd, therefore, the pre- 
emptor had never lost his status as a co-sharer at 
all. BALKESHA Kunwar v. HARAKH CHAND 
sag All. 1114 F. B. 
Right, if accrues only after sale of property. 

A right of pre-emption will accrue only after the 
property is sold to another and not before, ABDUL 
JALIL v, MAHAMMDO KHATUN Cal. 1040 


Presidency Towns Insolvency Act (lll of 1909), 
ss, 17,. 52 (2)—Transfer of Property Act (IV of 

_ 1882), s. 12—Provident fund — Condition, that 
. deposit. shall be forfeited on assignment by member 
of his interest during service—Validity—A pplication 
for adjudication’ as insolvent, whether amounts to 
transfer. A eu 
Where the rules of the Provident Fund of ‘a 

Company provided, inter alia, that no member shall 
be entitled to transfer or assign his interest in the 
Fund during service and that if he purported to trans- 
‘fer or assign his interest, all moneys standing to the 
credit of such member shall be forfeited : 

“Held, that a petition by a member to adjudi- 
cate himself an insolvent amounted in law to a 
transfer of his rights to the Official Assignee within 
the meaning of the said rule; but the rule offended 
against the provisions of s. 12 of the Transfer. of 
Property Act and was void, and on the adjudication 
of the member as insolvent his contributions to the 
fund would therefore vest in the Official Assignee. ` 

Obiter.—lf the debtor were adjudicated otherwise 
than on his own petition orifthe adjudication was 
the result of collusion between the trustees of the 

Fund and the debtor to defeatthe claims of credi- 
tors, the adjudication would not amount to a trans- 
fer, In re ERNEST OLARENCE O'BRIEN Cal. 422 
——§. 36—Examination of Insolvent—Power to 

examine after discharge. : 
The Insolvency Court has power, even after an 
order of discharge has taken effect to direct the 


examination of a third party of the insolvent himself 


under s. 36 of the Presidency Towns Insolvency Act. 
SHADANOHANDRA BHANDARI V.` ` SHEWNARAYAN GoLABRAI 
j : Cal. 191 





—" 


Act, 1909, 5. 17 . a 422 


s. 53—Money received by court for benefit 


of decree-holder in virtue of execution . process— 
-Whether assets realised in execution 
- Although money voluntarily paid by a judgment- 
debtor: into court for the satisfaction of a decree 
against him is not ‘assets realised in execution’, 
where money is received by -a court in virtue of 
execution process it must be held that it is “assets 
realised in the course of the execution.” The 
requirements of 9.53, Presidency Towns Insolvency 
Act, are fully satisfied if the money is received by 
the court for the benefit of the decree-holder in 
proceedings initiated according to law for the.purpose 
of executing the decree, OFFIOIAL ASSIGNEE, 
Bomsay v. DURGA PRASAD Oudh 68 
s. 55, Suz PROVINOIAL INsoLvenoY AoT, 1920, 
s. 53 796 
© maS, 103. See Presrpency Towns INSOLVENOY 
Aor, 1909, 8, 104 136 
ss. 103, 104 ~ Condition to be fulfilled 
before insolvent can be put on trial ' before a 
Magistrate—Delay of prosecution—Whether to be 
ficonsidered. Sg ` ; 
Before an insolvent can be put on trial for an 
offence under s. 103, Presidency Towns Insolvency 
Act, the Insolvency Oourt should be satisfied, firstly, 
that-there are grounds to believe that the debtor.has 
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s. 52 (2). Sus PrESIDENOY Towns,InsoLvency. - 


` [1934 


Presidency Towns Insolvency Act—concld, 


. been guilty of an offence under the Act, and second- 


ly, that the circumstances are such as to render a 
prosecution desirable. 

Delay in launching a prosecution is a matter to 
be considered in a criminal trial. -It is not fair to 
ask the accused to meet a chargein respect of an 
offence committed many years back, LALORAND 
KHUSHALDAS v. OFFIOIAL ASSIGNEE, KARAOHI 

Sind 136 


Principal debtor and surety-—Decrse ‘obtained 
against principal debtor in proceedingsin which 
_ sureties could not be parties—Suit against sureties 

‘and principal debtor, whether barred—Contract Act 
(IX of 1872), sa 128. 

Where the principal debtor borrowed money from a 
Co-operative Bank, two others standing sureties for 
the debt, and in an action taken by the Bank against 
the principal debtor under the Co-operative Socie- 
ties Act a sum less than they had claimed’ was 
decreed and on the principal debtor having 
absconded, the Bank sought to recover the 
money from the sureties: 

Held, that the suit was not barred by reason of 
the proceedings under the Co-operative Societies Act 
and the obtaining of a decree against the principal 
‘debtor, in which -the sureties could not be parties, 
should not deprive the creditor of his remedy 
against the sureties. TRADERS Oo- OPERATIVE 
BANK LTD., Patna v. A. K, MALLICK. Pat. 702 (b). 
Privy Counc!i—Practice. Sze HINDU Law 438 


Probate—Subsequent whether covered by 
grant of probate, . 
One executor may sue another executor. Where 
assets come into the hands of an executor after pro- 
bate has been granted which are not included in the 
affidavit of assets,such assets cannot be deemed to 
be comprised in the grant anda release of claims in 
respect ofthe effects of the testator comprised in 
the grant will not include such assets. F. J. 
Evester v, E, O. QGAMMETER Cal. 484 
Procedure—Party wanting to rely on previous 
statement of witness— Procedure—Right of witness 
to see his previous statement—Witness giving 
evidence against party calling him—Presumption of 
dishonesty, if arises, 

- I£ a party wants to rely on a previous statement 


assets, 


-of a person who has gone into the witness-box; in 


order to contradict him, it is the duty of such 
person to put that letter to the party or the 
witness and to give him an opportunity to explain 
it, i 
There is no presumption of law that a witness 
called by a party must be treated as his partisan, 
and if he gives evidence which does not support 
the party calling him he must be treated as dishonest, 
A. witness in the box has a right to see, his 
previous statement said to have been made by himself 
in his own handwriting before he can be called 
upon to explain it, AMRIT KUNWAR v. OHARAN SINGH 
or Napa : All, 591 
Promissory note—Stamp insufficient, Sez Evipence 
Aor, 1872, 8. 91 706 


Provincial Insolvency Act (V of 1920), ss, 2 
(1) (d), 28 (2), 59—Property, meaning of. ` 
Per Allsop, J.—-The legislature by enacting s. 2 

(1) (d), Provincial Insolvency Act; intended merely 
to make it clear that certain rights, or interests, 
which might ordinarily not be included, within the 
term of “property” would be so included if the 
insolvent had a disposing power in respect of them 
which he might exercise for his own benefit. 

SWDESHWAR Nats v, DEOKALI DIN Oudh 642 F. B 
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8. 4~—Insolvency Court, if boundto decide 
questions of title. 

An Insolvency Court isnot bound under s 4 of 
the Act todecide the question of title that might- 
be raised in proceedings before it. Larsı v. BANSI 
DHAR Nag. 539 


ss. 4, 5—Decision of Insolveney Court 
unders. 4—Res judicata, applicability of—Civil 
Procedure Code (Act V of 1908), s. li > 
Anyone aggrieved by an order of an Insolvency 
Court may make an objection and invite a decision of 
that court under s. 4 of the Act, or he may file a suit, 
but he cannot pursue both remedies and, if he ob- 
tains a decision ofthe Insolvency Court under s. 4 
ofthe Act, a suit by him with regard to the same 
subject-matter would be barred. Still less can a 
person aggrieved by an order of the Insolvency 


Oourt make an objection to the order in the Insol-- 


vency Court and geta decision of that court under 
8.4 ofthe Act andthen file a suit on another 
ground with regard to` the same subject-matter. 
Section 11 of the Civil Procedure Code with all 
its explanations will apply toa decision of the 
Insolvency Court under 8. 4, Provincial Insolvency 
Act. LALJI v. BANSIDHAR Nag. 539 


— $8 4, 53—Application by Oficial Receiver to 
declare invalid gift made by insolyent more than two 
years before insolvency—Jurisdiction of Insolvency 
Court to go into question, of titlé—Jurisdiction, if 
restricted by s. 58—Burden of proof—Transfer 
of Property Act (IV of 1882), s 48. g 
The Insolvency Court has jurisdiction to go into 

the question of title raised on the basis of a transfer 
which was made more than two years prior to the 
adjudication of the transferor as an insolvent. 
Section 53 of the Provincial Insolvency Act, 1920, 
does not deal with the jurisdiction of the Insol- 
vency Court, but only lays down certain rules of law 
affecting those transactions which fall within its 
scope; it does not control or restrict the - jurisdic- 
tion conferred upon the court by s., 4 to decide . all 
questions of title. ‘ POURS seo Be ot 

Section 4 of the Provincial Insolvency Act gives, 
at any rate, concurrent jurisdiction to the Insolvency 
Qourt with ordinary tribunals to try questions of 

“title which might arise between the Official Receiver 

and the assignee from the insolvent. Whether the 
Insolvency Court would elect to try these questions 
of title which have been raised before it in the 
proceedings initiated by the application of the 
Official Receiver or relegate the parties to the ordi- 
nary tribunals is a matter forthat court to decide 
according to the circumstances of the ease and, the 
High Court cannot lay down any hard and fast rule. 
` The burden of proving that the transactions 
questioned by the Official Receiver are liable to 
annulment on the grounds mentioned in s, 53, 
: Transfer of Property Act, is upon him, Ram DITTA 
MAL BHALLA v, OFFIOJAL Reogiver, LAHORE 

S f Lah. 1026 
a $8, 4,56, 75—Adjudication of Hindu father 

—Suit by sons for partition—-Decree for partition 

subject to mortgage—Sale by receiver of father's 

property alone free from mortguge—Purchaser's 
rights—-Obsiruction by sons—Power of Insolvency 

Court to deliver possession of sons’ shares—Absence 

of declaration under s3. 4, effect of—Insolvency 

Court— Powers of execution, limits of. 

A Hindu father was adjudicated insolvent, The 
sons sued for partition impeaching a mortgage 
executed by the father, ‘but a decree for partition 

_ was made declaring the validity of the mortgage. 
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The Official Receiver sold only the ‘insolvent‘s 
property’ freefrom the mortgage, though he intend- 
ed to sell-the sons’ shares also, The purchaser 
applied for delivery of possession, the sons obs- 
tructed and an application was made under ss. 4 
and 46, Provincial Insolvency Act, for removal of 
obstruction. The application was allowed, buton 
appeal to the District Judge the purchaser was 
referred to a separate suit and the application 
was dismissed on second appeal: 

Held, (i) that the appeal to the lower Appellate 
Court was not incompetent and even assuming it 
was incompetent, the second appeal was maintainable; 

(ii) that the Insolvency Court had no power to 
proceed against the sons’ shares in execution as 
‘the sons’ shares were not sold and as the decree 
declaring that their shares were liable was not 
made by that Qourt but by the Oivil Oourt and 
delivery of the property could not therefore be 
given to the purchaser by the Insolvency Court. 

Quere’—Whether the Insolvency Court: could 
have proceeded to put the purchaser in possession 
if the declaration of the liability of the sons’ 
shares had been made in proceedings under s. 4, 
Provincial Insolvency Act. 

Though the Insolvency Court must have some 
powers of execution, the procedure is only analogous 
to and not identical with that under O. XXI, 
Givil Procedure Code Nacuimutau CHBTIAR V. 
RAMAKKAL < Mad 494 
—_—s.13—Inability to pay debts—Onus of proof 

on applicants seekingto be adjudged as - insolvents 

—Statement of insolvent as witness—- Whether 

constitutes -prima facie proof. 

The onus of proving inability to pay their debts 
is on the persous who apply tobe adjudicated as 
ingolvents and ifthey fraudulently suppress any 
assets, they are ‘criminally liable. Where the 
insolvent goes’ into the -witness-box and denies any 
assets other than those given in the list filed, this 
should 'be taken as prima facie proof unless there is 
something onthe record to the contrary. BISHAN 
Sincuv Man SINGH Lah. 679 (a) 
——s 13 (e)—Share in joint family—Failure to 

include in Schedule—Effect of. : . 

In order to determine whether a person is unable 
to pay his debts the value of his interest in the 
joint family of which he is a member has tobe 
taken into account. Where he does -not show such 
value in the Schedule of asasts, his failureamounts 
to non-compliance with the provisions of 8. 13 (e), 
‘and his petition for insolvency will stand dismiss- 
ed, Siya Kam v. BOHRA KISHORE DAL All. 11 
TS, 16— Petition by creditor for adjudication 

of debtor —Agreement between debtor and creditor 

—Dismissal of petition—Subsequent creditor, if 


~ canbe substituted for original petitioning creditor 


—Fresh petition, if necessary. 

After a creditor had filed 
adjudication of the debtor as insolvent, it was 
intimated to the court that the petitioning 
creditors and theinsolvents had come to an agreement 
with regard tothe matter; on this intimation the 
petition was dismissed by the court. No other cre- 
ditor was given notice of theapplication based dn 
the settlement which resulted in the dismissal of the 
petition. Some months later another creditor applied 
to be substituted for the original petitioning credi- 


a petition for the 


tor: e 

- Held, that with due regard to the meaning of 

s. 16, the subsequent: creditor could not be substi- 

tuted in the place of the original creditor and that 

the only course open to him was to file a fresh 
kä i 
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petition. Mauna Gyn v. A. D, K. P. Currtvar Firm 
kang. 299 (b) 
——— sS. 16—Scope of. 

Section 16, Provincial Insolvency Act, contemplates 
a petition thatis alive andis not dead, a petition 
that is proceeding and has not been dismissed, 
MAUNG Gys v, A. L. K.P, Caertyar Firem 

< : Rang. 299 (b) 

ss. 17, 41--Death of insolvent— Automatic 

termination of proceedings — Property distributed 

prior tò death—Proceedings, if terminate 
automatically. 

Ordinarily, insolvency proceedings will not termi- 
nate until there is a discharge of the insolvent. 
But the matter is otherwise when the insolvent is 
dead In such a case there is an automatic dis- 
charge of the insolvent and where the property has 
been distributed prior to his death, the proceedings 
must automatically be held to have terminated. 
Asa Nanp v, BISHAN SINGH Lah. 695 
—8. 24 (1), cl. (a), proviso—Application for 

adjudication ds insolvent by debtor—Court, if bound 

to accept debtor's staiement—}rima facie proof of 
inability to pay— Necessity of. 

Where an application for adjudication as ingol- 
vent is made before adjudicating an applicant to be 
an insolvent the court is required to be satisfied 
that he isnot in a position infact to pay his debts, 
The court is not bound to accept the statement of 
the petitioner, butis required to investigate the 
facts foritself, The duty of the ccurt is to te 
satisfied prima facie, that is, after following the 
necessary procedure and making the necessary 
investigation to come to a conclusion that the 
statement by the debtor is true, JAGARNATH Sanu v. 
Bzni PRASAD Pat 842 (b) 

5. 28 — Petition for insolvency by debtor— 

Proof o f inability to. pay debts—Necessity of— 

Unable to pay his debts, meaning of. 

Under the Provincial Insolvency Act inability to 
pay debts is madea condition precedent to the 
presentation of a debtor's petition. Before adebtor 
can seek the protection of the Insolvency Court he 
has to satisfy it that he is unable to pay his debts. 
If he is unable to prove that he cannot pay his 
debts, then the court has power to dismiss his peti- 
tion under the provisions of s 25 of the Provincial 
Insolvency Act. The expression ‘unable to pay his 
debts’ ing 25 means that the market value of the 
realizable assets is less than the total amount of his 
debts. IYA Ham D. Gouea Kissort LAL All. 11 
——— 88 28, 59—Kapiry of time for applying 

for discharge—cale of property by Receivér— Kight 
of insolvent to object—sale of mortgaged property 
of insolvent by Official Receiver without reference 
to mortgagee righis—Insolvent, if entitled to protest 
against sale, 

Where the time for applying for discharge has 
expired, the court is not bound to make the property 
vest in the insolvent, The court may vestit in the 
Receiver for the benefit of the creditors: lf the 
Receiver sells the property or distributes it among 
the creditors ; it is for the creditors to object and 
the insolvent has no right to object to it. ` 

W here the property ef the insolvent which is under 
a mortgage is sold by the Official Receiver without 





reference tothe rightsof the mortgagee, whether 
the mortgagee has or : has not aright to protest 
against tHe sale, the insolvent has no 1ight to 


protest against it, Asa NAND V, JUGAL KISHORE 


Lah. 778 





S. 41, Ses Paovinoiat Insopyenoy Act, 1920, 


fr 17 §99 
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s5. 47, 59—House of agriculturist insolvent 

—Power of Uficial Recewer to sell—Insolvent 

residing in house as lessee—House,if vests in . 

Official Receiver—Civil Procedure Code (Act V of 

1908), s. L0—Occupied’, significance of. 

Although ordinarily the Official Receiver- can 
sell the equity of redemption ofa mortgaged prop- 
erty, where the property is the house of agricul- 
turist,he cannot sell it, as under s.t0, Civil Pro- 
cedure Code, it does not vest in him Section 47, 
Provincial losolvency Act, does not empower the 
mortgagee to authorise the Official Receiver to 
sell property not vested in him. Even where the 
house is one in which the agriculturist insolvent is 
residing not as owner but as lessee, the house cannot 
be sold, as the word used in s. 6U, Civil Procedure 
Code, is ‘occupied’ which implies a physical fact, and 
not ‘possessed.’ RAHIMAN v, Nagar MAL 

Lah. 640 (a) 
s 53— Presidency Towns Insolvency Act (ILI. 

of 1909), s 55—Hypothecation bond void under s. 55 

— Whether canbe deemed void under s 53, Provincial 

Insolvency Act—Hypothecation bond emecuted by 

tnsolvent-debtor— Whether void against creditors, 

As the important words in s. 55, Presidency Towns 
Insolvency Act,are exactly the samé as those i1 s, 53, 
Provincial Insolvency Actifa hypothecation bondwould 
have come within the meaning ofs 65, Presidency 
‘Towns Insolvency Act,had that Act been applicable, ıt 
would certainly be void under s. 53, trovinctal 
insolvency Act. 

A deed is void against creditors when the debtor 
is in a state of insolvency or when the effect of the 
deed is to leave the debtor without the means of 
paying his present debts A. B. N. Firm v. N. N. 
BIRU Rang. 796 


s. 53- -Proceedings to set aside transfer as 
jraud on creduors—Onus of proof on Receiver and 
not on transferee— Mere suspicion no ground jor 
judicial decision— Undue preference, effect of. 
Where the Receiver is seeking to set aside a 

transfer under the provisions of 8.63, Provincial 
insolvency Act, the onus isupon him to prove that it 
was not made in good faith and for valuable consi» | 
deration, 

‘There is a distinction between the effect of undue 
perference of one creditor in a transaction where 
there is no question of bankruptcy and the effect of 
such prefereuce with reference to a transaction where 
the transaction can be challenged in bankruptcy 
proceedings. - r 

Mere suspicion is no ground on which to rest a 
judicial decision and infact is a treacherous ground 
tor legal decision. Susarmoy SEN v. BIBHUTI BHUSAN 
JANA Cal. 449 


——- 88. 53, 58— Adjudication of debtor as 
insolvent— keceiver not appointed—Power of Court 
to set aside transfer by insolvent on creditor 
bringing the fact of transfer to: the- notice of the 
Court—Provisions of s. 98, whether restricted in 
scope— Kefusal to exercise jurisdiction on ground of 
expediency—WLropriety of. Ne 
ln a case where, on the adjudication of the debtor 

as insolvent, no receiver is appointed, the Insolvency 

Court can itself move under s, 53 of the Provincial 

Insolvency Act to set aside a transfer made by the 

insolvent on the fact of the transfer being brought 

toits notice by any of the creditors. ‘Lhe words 

“voidable against the receiver” in s.53 must, in view 

of s. 58 of the Act, be read as “voidable against the 

receiver or the Court as the case may be,” : 
The language of 8,53 makes it incumbent-on the 
7 t : d coe 
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Court to annul every transfer of property by an 
insolvent if the transferor is adjudged an insolvent 
within two years after the date of the transfer, 
provided the Court comes to a finding that such 
transfer was not made in good faith or for valuable 
consideration. The section is not restricted in its 
scope 

The powers under s. 53 are not to be exercised 
with reference to the principle of expediency. 
SITARAM v. NATRIBÀI Nag 1253 

s. 54— Bona fide transfer—Absence of 
collusion or relationship—Transfer due to pressure 
by one creditor—Whether constitutes fraudulent 
transfer—Presumption as to intent in English Law 

—Applicability to India. f 

A perfectly bona fide transfer not with the object 
of preferring onecreditor to another bnt on account 
of the pressure exerted by that creditor for the 
satisfaction of hisdebt is not a fraudulent transfer 
within the meaning of s. 54,. Provincial Insolvency 
Act, when there is no suggestion as to relationship 
between the parties or as to collusion. 

. The English Law as to the. presumption as 
a matter of law as to the intent when the whole 
property of the insolvent is transferred is not found 
in the Provincial Insolvency Act which specifically 
sets forth that a certain intent is necessary to bring 
the act within the meaning of the Statute O. R M. 
M. 8. S. Onerryan Firm» Ma News Yon Rang. 1195 
——881 54 and 75—Order on application by 

Official Receiver—Creditor’s right of appeal—Undue 
. preference—Applicability of 3. 4. 

_ A creditor has a right of appeal from an order 
passed on an application by the Official Receiver under 
B. 54-(4), Provincial Insolyency Act. 

The execution of a mortgage fora sum more than 
double of what was really due to a near relative 
points both to the dishonest intention of the alienor 
to give undue preference to his creditor and to the 
mala fides of the alienee whoobviously reserves the 
extra consideration for the concealed benefit of the 
insolvent, and s. 54 applies to such cases RADHE 
KISHAN-TIRATH Rau v. FATEH MUHAMMAD Lah. 262 
8. 56. Ses PROVINOIAL Insonvenoy AOT, 1920, 

494 


8. 4 4. 
— ——s. 58. Sze PrOVvINOIAL INGOLVENOY Aor, 1920, 

s, 53 . 1258 
————s. 59, Seg Provrnctan Insonvenoy Act, 

1920, s. 28 778 


———— 5. 63—Whether deals with equities between 
creditors who are late—Failure of creditor to 
submit claim in time—Whether he can submit it 
subsequently— Terms to be imposed. : 
Although in insolvency proceedings, 4. creditor 

may come in and prove as long as there are assets 
to distribute, yet where such creditor bas failed to 
submit his claim before the Schedule of creditora haa 
been framed, he may only doso upon terms and if 
no injustice would be caused thereby. What terms 
the court will impose will depend upon the circum- 
stances of each case. 

The expression ‘any creditor’ ins, 63, Provincial 
Insolvency Act,includes all creditors who come in 
late and prevents them from disturbing the dividends 
already declared. There is nothing in the section to 
suggest that it purports to deal with equities bet- 
‘ween creditors who are late. In re AMALRA! GODHU- 
MAL < Sind 410 
—~ s. 75, See Provinoran InsoLvenoy Act, 

1920, s. 4 494 
Provincial Small Cause Courts Act (IX of 
` 1887), s. 15, Sch. Il, Arts, 4, 8~—Suit for 
- ground rent. of. site situated in town ~Land 
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neither revenue paying nor agricultural land— 
Cognizability. in Small Cause Court—Absence of 
contract—Jurisdiction of court to award damages, 
A suit for ground rent of a site situated in a 
town which is neither revenue paying nor agricul- 
tural land, is cognizable in the Small Gausas Court. 
Even when there is no contract, the Small Causa 
Oourt has- jurisdiction to award damages for use 
and occupation of such lands.  LAKMINARAYAN v. 
NIYAMAT Massip Nag 839 (a) 


s. 15, Sch H, Arts. 29, 30—Suit for 

accounts—Nature of suit, how tobe determined. . 

A suit for accounts is a suit for an indeterminate 
amount which can only be arrived at by taking the 
regular account between the parties. Where the 
plaintiff sues for a definite sum and shows clearly 
how it is to be ascertained, it is not a suit for 
accounts. The nature of asuit isto be determined 
according to the claim made by the plaintiff and 
not by the contentions ofthe defendant The latter 
procedure would give rise to the greatest confusion 
and eliminate from the jurisdiction of the Court of 
Small Causes many cases which would fall within 
that jurisdiction, RADHAKISAN Banta v. MOTILAL 
Bania Nag 1103 
=~ $. 17—Application to set aside. ex parte 

deeree— Security bond not verified by sureties— 

Verification two days after expiry of limitation— 

Setting aside of ex parte decree—Legality of— 

Limitation Act (IX of 1908), Sch. I, Art. 164. 

The defendant made an application to set aside the 
ex parte decree which plaintif had obtained against 
him, and filed at the same tıme a security bond in 
accordance with the provisions of s 17, Provincial 
Small Cause Courts Act. The court directed the 
bond to be verified and the bond was finally verified 
on a date two days beyond the period of limitation 
prescribed for making the application and providing 
security. The ex parte decree was set aside. Plaintiffs 
applied to.the High Court in revision : 

Held, that the court did not act illegally in setting 
aside the ex parte decree and hearing the suit on 
the merits, inasmuch as the bond as originally filed 
was not an ineffective bond and the court went 
through the formality either for its satisfaction or 
forthe protection of the decree-holder and not 
because the bond was not a perfectly good bond. 
AHMAD Yar Kuan v, KHEYALI All. 853 


ng 17—Ex parte decree—Application to set 
aside—Decree, if can be set aside on taking “um: 
registered security bond, 

Where an application is made to setaside the 
ex parte decree of a Small Oause Court, the security 
bond that is to be presented in court should be 
registered. The court should not set aside the eg 
parte decree taking as security an unregistered 
bond, asan unregistered bond is no security at 
all. RAMKHELAWAN CUHOUDHURI Vv. DUNIALAL CHAUDHURI 

Pat, 764 
—8 25—Interference in revision where party 
has right to appeal. 

On an application for revision under s 25 of the 
Provincial Small Cause Courts Act, the High Court 
will not interfere with anorder of a Subordinate 
Gourt if it is open to the aggrieved party to institute 
a regular appeal. The section is not intended to 
give a general right of appeal, Kuns BEHARI v, 
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mma § 25—Revision—Finding of fact — Inter- 
ference. 


Findings of pure fact supported by admissible 
evidence; will not hbe- interfered with in revigion 


NA 


oil INDIAN CASES. 


Provinclal Small Gause Courts Act—coneld. 


under s. 25, Provincial Small Cause Courts Act. 
SUBHANI BEGAM V. IMTIAZ AHMAD KHAN 

Oudh 227 (b) 
— 8, 25—Revision—Inierference with findings 





of fact—Principles—New points of fact cannot 

beraised in revision 

It is not open toa litigant to make outa new 
case in revision on a point offact which has not 
been urged in the trial Court. The court will not 
ordinarily interfere under s. 25, Provincial Small 


Cause Courts Act, with a finding on facts unless the 
judgment is perverse and can beshown to be such 
on the face of it. Toro AUTOMOBILE Co. v, MENGHRAJ- 
MAL MOTIRAM Sind 415 


~ Sch. |, Art. 6—Bond executed in lieu of 
rent due to landlord-—Suit on bond— Whether 
- cognizable in Small Cause Court. 

Where the tenants execute a rekan bond in lieu 
of rent due-to the landlord, the relationship of 
landlord and tenant gives place to the relationship 
of creditor and debtor in respect of the money and 
Art. 6, Provincial Small Cause Courts Act does not 
apply to the suit for the recovery of the sum. A 
sult by the plaintiff merely to recover the mort- 
gage.debt personally from the mortgagor is a Small 
Cause suit, GOoKHUL BIHARI PANDE v. Kursu Rar - 

Pat. 341 
———_—__—— Art. 29 (c)—Balance  struck— 

Agreement to pay—Whether affords fresh cause of 

action—Suit, if one within the meaning of Art, 29 

—Accounts, suit for. ‘ 

- The provisoto Art. 29 (e), Provincial Small Cause 
Courts Act, contemplates that where a balance has 
been struck by the parties or their agents a suit can 
lie on such balance in the Ocurt of Small Causes. 
Where besides a balance being struck, there is a 
definite agreement by the defendant to pay the sum 
found due, this agreement affordsa fresh cause of 
action to the plaintiff and a suit based on it for 
recovery of money.agreed to. be paidisnota suit 
within the meaning of cl, (a), (b) or (e) of Art 29. 
MADHOWDAS Ram Das v Santrampas DHARMADAS 
Sind 432 
Public Gambling Act (Ill of 1867)~ Search 
- under—Search witnesses living half a mile away 
` from accused’s house—Inspector entering house 
after scaling walls of neighbouring house—Search, 
if vitiated 
_ A search under the Gambling Act cannot be said 
to be vitiated on the ground that the search wit- 
nesses lived half a mile away from the accused's 
house. Nor can the fact, that the investigating 
Sub-Inspector who had the necessary search war- 
rant, entered the accused's house after scaling the 
walls of a neighbouring house at dead of night, 
make the search illegal. Manapro Prasap VISHNU 
v. EMPEROR Oudh 317 


—— 88. 3, 4—Criminal Procedure Code (Act V 
of 1898),3 108—~Search under the Public Gambling 
Act, if covered by s. 108. 

A search under the Gambling Act is not covered 
by the provisions of 8. 103, Oriminal Procedur 
Code. MAHADEO PRASAD VISHNU v. EMPEROR 

Oudh 317 
ss 10,11—Tender of pardon to co-accused 

—Uncorroborated evidence of accomplice-—-Sufi- 

ciency for conviction—Hvidence Act (I of 1872), s 

114, lug. (b). 

The whole procedure of the. Publice Gambling Act 
isaspecial‘one and overrides the general law as to 





the procedure connected with pardons laid down in . 


the Criminal Procedure Code,. It ig open to a 
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Magistrate in pursuance of the provisions of ss. 10 
and 1! to grant a pardon to a co-accused and use his 
evidence against the accused. 

The evidence of an accomplice, who accepts the 
pardon tendered to him by the trying Magistrate 
under s. 10 in order to save his ownskin, must be 
viewed with great care and caution and it is not safe 
to act on his evidence unless corroborated in material 
particulars, MABADEO PRASAD VISHNU v, EMPEROR 

Oudh 317 
s. 13-—-Public place, meaning . of— Mere 
visibility of gambling place froma publie place 

—Whether suficient. 

In order to be a public place or a public thorough- 
fare within the meaning of s. 13 of the Public Gambl- 
ing Act, the place or the thoroughfare must either be 
open tothe public or actually ueed by the public; 
and the mere publicity ofthe gambling place or 
its visibility from a public place or a public 
thoroughfare is not sufficient. EMPEROR Vv. SRIPAH . 

i All, 1028 (b) 
Public highway—Obstruction—Right of member of 

publicto maintain suit for removal of obstruction 

—Srpecial damage, if should be proved, 

It is open to a member of the public to maintain 
a suit for removal of obstruction of a public 
highway if his right of passage through it is 
obstructed and no special- damage need be proved 
further than the. plaintiff's inability to carry large 
articles into her house owing to the obstruction.- 
MANDAKINEE DEBER v. BasaNTAKUMARRE DEBER 

Cal 811 
Punjab Allenation of Land Act (XIII of 1900), 

s 3°/2)—Revenue Circular No. 39, s. 19 (viii), 

Sse PUNJAB Lanp REVENUE AoT, 1887, ss. 13 (b), 

14,15 P. C. 906 
Punjab . ourts, Act (Vi of 1918), s. 37. Szz 

Civit Procepure Cone, 1908, s. 24,0, XXI, R. 8 


584 
——— s. 39—Suit for pre-emption of sale of 
agricultural land—Value of suit—Decree for 
possession — Value of encumbrance exceeding 


pecuniary jurisdiction of .court— Decree, if ultra 

vires, 

The value of suit for purposesof jurisdiction 
in suits for pre-emption of sales of agricultural land 
is admittedly thirty times the land revenue assessed 
on land, and under s. 39, Punjab Courts Act, the 
forum of appeal is determined by the ‘value of the 
original suit.’ The mere fact that the court passes n 
decree for possession subjectto an encumbrance, 
which exceeds the pecuniary jurisdiction of the 
court, does not make the decree so passed ultra vires. 
CHANDGI Ram v. Ram SUKH Das Lah, 29 
———-S 41— Certificate obtained only by one of 

the appellants— Sufficiency of. , 

Quere.—Whether under s. 41, Punjab Courts 
Act, it is sufficient if certificate is obtained only by 
one of the appellants, Gurpit SINGH v Baru 

Lah 712 (a) 
s. 41 (3) See PUNJAB LIMITATION (Custom) 





AOT, 1920, 8 7, Sou. I, Art. 2 (b) 270 
——s 44. Sez Civit Prooepure Cone, 1908, 
s. 5,0. VIl,r 1' (e) 347 (a) 


Punjab Land Revenue Act (XVII of 1887), ss. 
13 .b), 14, 15—Punjab Alienation of Land Act 
(XIII of 1900 ,8 3(2;—Revenue Circular No, 89, 
s 19 (viii)—Sanction for sale of agricultural land 
in the possession of Court of Wards—Execution 
of sale deed—Review of Revenue Commissioner's 
order granting sanction— Cancellation of sale— 
Review, application for, and order— Competency .of 
In respect ofan offer, to purchase certain agri- 


Courtor Warps - 


‘ possession by reversioners-~Limitation for 


~gift~ wag of no effect as far as t 
yeversioners was ‘concerned. “The trial Court decreed 
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cultural land forming part of an estate under the 
management of the Court of Wards, made by 4,a 
non-agriculturist and a money lender, 
Commissioner wrote to the Revenue Commissioner 
recommending the proposedsale and asking for his 
sanction under s 19 (viii) of Revenue Oircular No. 
39 and also under Notification No. 1703, cl. 13. This 
latter sanction was required from the Revenue Com- 
missioner in his capacity of Court of Wards The 
Revenue Commissioner wrote to the Deputy Oom- 
missioner on January 7, 1929, sanctioning the sale 
and on January 14, 1929, the latter made an order 
sanctioning the sale by registered sale deed: and 
the sale deed was executed and registered. B who 
alleged that he hada right of pre-emption in res- 
pect of thelands appealed against the orders of 
January 7 and January 14 on the ground of in- 
sufficient notice but the Revenue Commissioner dis- 
missed the appeal on May 2, 1929. On July 23, 
1929, B applied. for review of the Revenue Com- 
missioner's orders dated January 7, and May 2. 
The Revenue Oommissioner reviewed the order 
and cancelled the sale on February 23, 1930. B 
contended that this order of the Revenue Oommis- 
sioner was not competent on the ground that the 
order of May 2, 1929, was a review of the Revenus 
Commissioner's order of January 7,1929 and that 
ay erent review was incompetent: E 

eld, that this contention proceeded on an erroneous 
view of the Revenue Commissioner's sanction to the 
sale given on January 7, 1929 and that the right 
ofappeal or review under the Land Revenue Act 
only affected the order made by the Deputy Com- 
missioner on January 14, 1929, after he had 
obtained the permission of the Revenue Commis- 
sioner giving his sanction to thesale under s. 3 (2) 
of the Alienation of Land Act, and that b's ap- 
plication for review dated July 25, 1929 and the 
order made thereon dated February 23, 1930, were 
perfectly competent and that although the applica- 
tion was made more then ninety days after the date 
of the order of which review was sought, it must 
be assumed that the Revenue Commissioner, before 
entertaining it, was satisfied that there was sufficient 
cause for thedelay. MUHAMMAD AKBAR Kuan v. 
P.C. 906 
§.111. Ses AWARD 768 


Punjab Limitation (Custom) Act (| of 1920) 
—~Alienation of ancestral property—Suit for 
possession —Limitation, 

The limitation allowed by the Punjab Limitation 
(Custom) Act, I of 1920, for the possession of ances- 
tral property, which has been alienated, and the 
alienation of which is challenged as not binding on 
the plaintiff according to custom, is three years from 
the date on which the right to sue. accrues. 
MOHAMMAD FAZAL v. MOHAMMAD Sanam ULLAH 

Lah, 260 


86, 7, Sch. |, Art. 2 (b)—Adoption by 
. childless proprietor—Gift—suit by collaterals for 
declaration of invalidity of gift deed and adoption 
Second appeal—High Court declaring gift 
invalid—Question of adoption not considered for 
want of certificate--Death of proprietor—Suit for 
Shit 

-Punjab Courts Act (VI of 1918), 8. 41 (8). 

A sonless Jat adopted a boy and made a 
gift of his landed property and houses in his 
favour. The collaterals institúted a suit for declara- 
tion thatthe adoption was invalid, and ‘ that the 
their interest as 
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the suit and the court of first appeal dismissed the 
suit. In second appeal, the High Court held that 
the gift was not valid under the Oustomary Law 
applicable to the parties but declined to go into the 
question of adoption a3 the defendants did not 
produce a certificate regarding the question òf 
adoption from the District Judge, as required; by 
s. 41 (3), Punjab Oourts Act. On the death of' the 
proprietor, the reversioners sued for possession.of 
the properties and were met by the plea that they 
had to file a suit for declaration before suing fdr 
possession: . ` ee 

Held, that asthe plaintiffshad already got a dec- 
laration in ‘their favour both on the question of adop- 
tion as on that of the gift, it was futile to argue that 
under the provisions of s. 7, Punjab Limitation 
(Oustom) Act, it was incumbent upon the plaintiffs 
to bring a suit for a declaration and, after obtain- 
ing that declaration, to file a suit for possession 
and that thesuit was certainly within the period 
prescribed by the Schedule attached to the Punjab 
Limitation (Custom) Act, being governed by Art. 2 
(b) thereof. : 

Held, also that the principle, that if there are several 
points before a Court of Appeal and that court chooses 
to decide theappeal on a certain point, leaving the 
other points undecided, then the question involved 
in those other points remains open and would not 
be subject to the rule of res judicata and it would be 
open to the parties to re-agitate such questions as have 
been left undecided, did not apply to the case. RALA 
v. ATTRA Lah. 270 


Punjab Municipal Act (Ill of 1911), s. 81~—Muni- 
cipal Committee granting permission to construct 
certain projections unconditionally-- Committee 
claiming teh zamini for occupation—Whether proper 
—Teh zamini, if a tax or fee—Recovery by summary 

process—Legality of. i : 

A Municipal Committee applied to a Magistrate 
to recover some amount alleged to be due from the 

etitioner on account of occupation by him of lend 

Beloning to the Municipal Committea which formed 

part of a public street and also on account of some 

permanent projection made by the petitioner on 

a Municipal drain. The petitioner's father built 

some shops with the permission of the Municipal 

Committee and with like permission he constructed 

some projections over the Municipal drain which were 

supported by posts erected on the road beyond the 
drain. At the time when the permission was granted 
by the Municipal Oommittee no condition as to 
payment or rent was imposed, but subsequently, 
the Municipal Committee decided to levy from the 

petitioner what they called teh zamini: . 

Held, that the amount was neither a fax nor a 
fee which the Municipal Committee was authorised to 
levy under any provision of the Municipal Act; that 
after having granted permission, the Municipal Oom- 
mittee was not entitled to turn round and say that it 
would levy fees or taxes for the occupation of the 
land which originally took place with its uncondi- 
tional permission, and that the amount clainied by 
the Committee could not be recovered by the sum- 
mary process provided by s.&1, Punjab Municipal 
Act. DURGA PARSHAD v. EMPEROR Lah 604 


naman S 132—Open channel througha person's 

land— Accumulation , of water-~ Damage to 

property —Injunction against Municipality, if can 

- he granted—Absence of proof of licensy—Presump- 
tion that Municipality acted under s. 132. 

‘Yhe Municipal: Committee are not-entitled under 

any law to keep open as a channel or as a pit passing 
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through another person's land something which is 
not used by way of drainage or sewerage. These are 
the only relevant purposes which are mentioned in 
s. 132, Punjab Municipal Act and in the absence of 
these a person whose property is damaged by 
accumulation of water is entitled to an injunction 
against the Municipal Committee ordering them to 
close the opening passing under his house. 

In a suit for perpetual injunction against the 
Municipality in the absence of any proof as to when, 
if ever, any license or grant was made by the plaintiff 
it is sufficient to assume thatthe Municipality acted 
without protest on the part ofthe plaintiff under the 
provisions of s. 132, Diwan CHAND v. MUNICIPAL 
OCoMMITTER AMRITSAR Lah. 801 


Punjab Tenancy Act (XVI of 1887), s 77— 
Question whether a person is an occupancy tenant 
or not— Whether tobe decided by the Revenue Court. 
The question whether a person was or was not an 

occupancy tenant should be decided bya Revenue 

Court and not by a Civil Court. Ganea RAM v. RELU 

Lah 505 

Railways Act (IX of 1890), ss. 47, 72—General 
Rules, r. 27-A (5) (6 —Contract for carriage of 
goods, when compleie, grant of Railway receipt, 
whether necessary —Rule requiring Railway receipt 
—Validity—Demand of excess charge—Duty of 
consignee—Refusal to take delivery—Liability to 
pay demurrage. , f 
A contract of carriage of goods by Railway is 

complete as soon as the goods are delivered to the 

Railway Oompany and accepted bythe company for 

carriage. The grant of a Railway receipt is not 

essential tocomplete the contract. | 

“The general rule that a Railway will not be 

responsible until a Railway receipt is given is ultra 

vires and inconsistent with the Railways Act. 

Where the Railway Company claims excess 
charges it isthe duty of the consignee to take deli- 
very on paying the excess charges and to sue for 
recovery of the excess if so advised. He had no 
right to refuse delivery and ifhe doessoand the 
goods are left on the Railway premises he would be 
liable to pay demurrage. OHHOGALAL V. SECRETARY 

OF STATE FoR INDIA Nag. 959 


—— 8, 72-~Risk notes A and B—Misconduct — 
Onus of proof—What amounts to misconduct— 
Damage during transit, whether leads to inference of 
misconduct—Conditions limiting liability ~ Validity. 
In the case of risk notes A and B the onus of 

proving misconduct on the part of the Railway Ad- 
ministration ig on the party alleging it and when mis- 
conduct on the part of the servants is alleged, it must 
be shown that the servants were actually responsible 
for the guilt or wrongful act; knowledge on the 
part of the Railway Administration cr of their 
servant that an act is likely to cause injury is 
not sufficient 


Tt is well. settled now that misconduct is not. 


necessarily established by proving even culpable 
negligence. It is something opposed to accident or 
negligence; it is the intentional doing of some- 
thing which the doer knows to be wrong or which 
he does recklessly, not caring what the result may 


“The limitation of responsibility and liability if 
it is in approved form as prescribed by the 
risk notes, is not ultra vires, 

Merely? because the goods were damaged in transit 
it cannot be inferred that the Railway Company 
did not take sufficient precautions. M. & 8, M. Ramway 
Oo, LTD, v. SUNDERJER KALIDAS 


-INDIAN CABES, 


Cal. 752 ` 
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Record of Rights—Foundation of entry found -to 
be rotten — Presumptione arising from entry— 
Whether rebuited. 

Where it appears thatthe foundation of an entry 
inthe Report of Rights is rotten, the presump- 
tion arising from the Record of Rights will be 


more than rebutted. DEBENDRA Kumar DUTT v. 
Pramapa KANTA LAHIRY Cal. 718 
Registration Act (XVI of 1908), s. 17, SER 


TRANSFER OF Property Act 18h2,8 58 1191 
s. 17 (1) (bi, Excep. 2, 8. 49— Letter 

relinquishing mortgage debt—Necessity of registra- 

tion. 

lf the mortgages states in writing that he foregoes 
the entire amount due in respect of the mortgage 
deed, the legal effect of such relinquishment is the 
extinguishment of his interest in the mortgage 
security, and the writing will be inadmissible in 
evidence if itis not registered. S. G@ SoMASUNDARAM 
OSETTIAR v. MUTHIRULAPPA PILLAI Mad, 464 
———-— SS. 17 (1) (b), 49 (a)——Document pur- 

porting to create charge of above Rs. 100 on property 

— Registration- Necessity of. 

A document purporting to create a charge over a 





house and site fora sum of above Rs. 100, if 
unregistered, is invalid under the provisions of 
ss. 17 (1) (b) and .49 (a), Registration Act. Maune 
Po Ky1v.T L N Noor MOHAMMAD Rang 562 


——— $8 17,49—Unregistered lease deed—Whether 
can form basis of suit for specific performance of 
agreement to lease. 

A lease deed which is unregistered and is inad- 
missible in evidence under the provisions of ss 17 
and 49 of the Registration Act cannot be used as 
evidence of the agreement to lease or as a founda- 
tion for a suit fur specific performance of the agree- 
ment. BHARIOHAN SINGH v. MAHABIR SINGH 

Pat 1057 
sS. 23, 25,49 (1)—Document presented for 
registration more than four months after execution 

—Absence of explanation for delay— Registrar, if 

has jurisdiction to register document— Presentation 

by wrong person and presentation at wrong time. 

Where a document is presented for registration 
more than four months after its execution, and no 
attempt is made, pursuantto s. 24, Registration 
Act, to account forthe delay in presentation on the 
ground of urgent necessity or unavoidable accident, 
the Registrar before whom itis presented has no 
jurisdiction to register it. The mere fact that he 
has registered the document will not take the docu- 
ment out of the ambit of s.49. There is nodiffer- 
ence in principle between presentation by a person 
who is not entitled to present the document for ° 
registration, and presentation after the period within 
which the presentation hasto be made, the Registrar 
having no jurisdiction to register it in either 
event. U Aune Din v. Mauna Aung Myixt 


Rang. 287 

= -$. 49 
Sze REGISTRATION Act, 1908, s. 17 (1) (b). Excep. 2 
- 464 





Sue REGISTRATION Acr, 1909, ss, 23, 25 287 
——— 8. 49, Proviso,;first part — Efect of 
amendment—Admissibility of document, if governed 
by law in force when suit is brought. j 
Section 49, Registration Act, is really one of 
procedure and the admissibility of a documentin a 
guit is governed by thelaw as it exists when the 
suit is brought. As amended the first part of the 
proviso to s. 49 does away with the . necessity of 
registration. GANDA Marv, Urram CHAND 
Lah. 673 (b) 
~s. 49 (a), Sea REGISTRATION Act, 1908, s. 
"17 Q) (b) 562 
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+—-— s. 50—Both documents registered— Appli- 

cability of s. 50. 

Seztioa 0, Registration Act, does notapply to a 
case where both the documents are registered 
documents, ABDULLAH KHALIFA v [IDHIGHUK Gosain 
i Pat. 767 
-—— 9. 60—Certificate of registration—Whether 

conclusive evidence of valid registration. 

TA certificate of registration is not conclusive evi- 
dence of valid registration. U. Aune Din v Maune 
Aono MYINT Rang 287 
Registration Act (XXI Of 1929), s. 10 (1;--Amend- 
` ment by Act XXI of 1929, whether retrospective. 

The amendment made by s, 10 (3) (b, of Act XXL 
of 1929 which renders an unregistered document 
admissible in a suit for specific performance is not 
applicable to suits instituted before the amendment 
came into force. BHARIOHAN SINGH v. MAHABIR 
SINGH Pat. 1057 
Rent sult— Power of court to decide question of 
| titke—Suit by co-sharer landlord — Plaintiff's title 
| denied by defendanis— Question of title may be gone 

into : 

. Where in a suit for rentin which the’ plaint- 
iffs claimed to be co-sharer landlords, the tenants 
and the other co-sharer landlords who were im- 
pleaded as defendants contended that the plaintiffs 
were not entitled to any sherein the rent: 

Held, thatthe court was entitled to go 
the question of title between the plaintiffs 
the defendant landlords 

There is no rigid rule that in a rent suit the 
question of title should not be agitated. AKHIL 


into 
and 


Caanpea DUTTA va RAMANI Ranzan Dutra Cal. 481 
Res judicata. Sze Orvin Procepure Cope, 1908, 
a. 11 521 (a) 


‘Sale—Question as to when title passes—Intention of 
parties—Registration alone, if sufficient. 

. The question as to when title passes to the vendee 

on a sale depends on the intention of the parties, If 

it is intended that title should not pass until pay- 

‘ment of the’ ‘consideration money, registration is 

insufficient to pass the title. ABDULLAH KHALIFA v, 


BHICHUK Gosain Pat. 767 
———Sale of land with warranty to refund 
purchase money on dispossession due to defective 


title of vendor—Suit by real owner—Vendor's title 

found defective—Vendee negotiating with real owner 

and retaining possession--Liability of vendor to 

refund purchase money. ' 
. The defendant sold a parcel of land ‘to the 
plaintiff with a warranty that if the vendee was 
“dispossessed for defect of vendor's title, the vendor 
-would be liable for the purchase money. It appeared 
“that the plaintiff was not the real owner and the 
real owner sued the plaintiff and the defendant 
‘and the defendant admitted that hehad no title to 
the land, The plaintif then negotiated with the 
real owner and fora price, arranged with him that 
‘she should retain possession of the land as her 
own. The plaintiff then sued the defendant for 
> breach of warranty and claimed to recover the 
purchase money: 

Held, that the defendant was in the position 
of a person who had sold property to another who 
. finding the real owner, has entered into private 
negotiation with the real owner for the sale by 
the real owner of the property, that the sale by 
the defendant had totally failed for want of con- 
sideration and he was bound to return the whole of 
the purchase money. It does not lie in the mouth 
of the vendor to say that the purchaser had suffered 
“po loss. ZAINAB v. AZIZUNISSA ` Pat. 17 
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Sale dead—Covenant of title—‘Khalal paunche,” 
year covers loss by pre-emption—Construction of 
ge 

Where a sale deed contained a clause to the 
following sffect: “Kisi nugs qanuni ya wagiati ke 
baisse, babat arazi maskura bsi shuda ke, mushtri ko 
khalal paunche:” 

Held, that the words were wide enough to cover 
any loss that may be sustained by the vendee, as a 
resultofa prə-emption suit. The urdu word khalal 
connotes loss as well as disturbance. 

Held, further, that the words ‘ nugs qanuni ya waqi- 
ati" did not in any way reduce the extent of the liabi- 
lity of the defendant or restrict the meaning of the 
words “khalal paunche” in any manner, Gopr CHAND 
v. FAKIR OHAND Lah 803 
Second appeal—Finding of factof first Appellate 

Court—Finality of—Binding effect in second 

appeal, j 

The High Oourt has no jurisdiction to entertain 
a second appeal on the ground of an erroneous 
finding of fact, however gross or inexcusable the 
error may seem to ba. Where there is no error or 
defect in the procedure the finding of the” first 
Appellate Oourt on a question of fact is final if 
that Court had before it evidence proper for its 
consideration in respect of the finding. Deo Durr 
SINGH 14 THAKUR Prasap Oudh 1224 
Set off —Counter-claim not admitted—Suit, if can 

be deemed to be for ascertained sum. 

The fact that a counter-claim is not admitted does 
not render tbe sum ‘ascertainable’ rather than 
‘ascertained’, and though not admitted a counter- 
claim for a definite sum by way of set-off is to be 
considered a claim for an ascertained sum. JOGESH 
Cuanpra Das v RAMESH Opanpra Dey Rang 134 
Sikh Gurdwaras Act (VIH of 1925), s. 3— 

Notice, necessity of—Service on person in full 

physical possession—Sufficiency of. 

Under s dof the Act thename of the person in 
possession should be given and he should be served 
with notice Service onthe personin full physical 
and lawful possession of the property is proper 
service within the meaningofs 3. GoBIND SINGH v. 
MANAGING OoMMITTEE OP GURDWARAS Lah. 54 
: ss. 3.2), 5 (3), 30 proviso li, 32 (1)(2) 

— Person in possession, having no knowledge that 

property was included in list published under 

s § (2)--Applicability of proviso (ii) tos. 80— 

Claim, if canbe decided merely on the ground of 

inclusion of property in notification under 3.5 (8)—~ 

Question of title between parties—Whether canbe 

decided by District Judge— Proper procedure. 

Where it is established that the person in posses- 
sion of certain property had no knowledge of the 
fact that the property was included in the list pub- 
lished under the provisions of sub-s. (2) of s 3, Sikh 
Gurdwaras Act, and hecould not, by theexercise of 
reasonable deligence, have come to know ofit, 
proviso 'itj to 8.30 applies and the court should not 
decide the claim put forward in respect of the prop- 
erty merely onthe ground that the property had 
been included in the notification published under the 
provisions of sub-s (3) of 8. 5. 

In such a case it is not inthe power ofthe Dis- 
trict Judge to decide the question of title between 
the parties. Under s. 32(1) of the Ach he must 
frame an issue in respect of the claim and forward 
the record of the suit to the Sikh Gurdwaras Tribu- 
nal under the provisions of sub-s, (2) of s,32 The 
Tribunal must then proceed to hear and determine 
the issue and record its decision in tHe form of an 
order. Having done so it must return the record with 
a copy of the decision to the trial Court and that court 
must proceed to determine the suit in accordance with 
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such decision subject to the provisions of s. 34. 
MOHAMMAD AMIN v. MANAGING COMMITTEE oF GURDWARAS 
Lah. 378 
~ --——8S 5 (1), 28—Publication of consolidated 
list—Person coming forward under s.5 (1)—Proof 
to be adduced—Claim not made — Right of Shromani 
Gurdwara Prabandhak Committee to bring suit for 

possession—Suit, if to be automatically decreed. 
When the consolidated list contemplated by the 
Sikh Gurdwaras Act has been published, the person 
who can come forward under s 5 (1) of the Act is 
one who claims a right, title or interest in the prop- 
erty included in such consolidated list. Ifsuch a 
person does not come forward, the Local Government 
must, under the provisions of s. 4 (3) of the Act, 
publish a notification specifying the right, title or 
Interest to any properties in respect of which no 
such claim has been made, If no such claim has 
been made the Shromani Gurdwara Prabandhak 
Committee has a right under s. 28 to bring a suit 
for possession of that property which in the ordinary 
course of events must be automatically decreed. 


COMMITTEE OF MANAGEMENT OF GURDWARAS, 
AMRITSAR V. INDAR SINGH Lah. 1142 
———s 5 (3). Sze SIKH Gurpwaras Aor, 1925, 
s. 3 (2) 378 
ss. 5 (3) 3,—Publication of notification 


under s.8—Proof that no claim was made, 

The publication of a notification under s. 5 (3), 
Sikh Gurdwaras Act, is conclusive proof of 
the fact that no claim was made with respect to the 
property in dispute. Gopinp SINGH v. MANAGING 
COMMITTEE OF GURDWAaRAS Lah 54 

S. 7—Holding of dewans and reading of 

Guru Granth Sahib in Gurdwara—Presumption. 

Holding of dewans and the reading ofthe Guru 
Granth Sahib in a Gurdwara show that the Gurd- 
wara was established for use by Sikhs for the 
purpose of public worship and itis used for such 
worship by Sikhs, evenif there is no proprety 
attached to the Gurdwara, RAM SINGH v. CHATAR 
SINGH ~’ Lah. 626 (a) 


ss. 7 (3), 8, 15—Order declaring an 
institution as Gurdwara—Application by person not 
party to proceedings to review order after limitation 

—Maintainability of. 

Where the Sikh Gurdwaras Tribunal has passed an 
order declaring an institution as a gurdwara, the 
claim of another person not a party to the original 
proceedings can be entertained only if itis preferred 
within ninety days ofthe publication of the noti- 
fication under s, 7 (3), Sikh Gurdwaras Act and it ia 
impossible for the Tribunal to review their order on 
the application of a person who was not a party to 
the original proceedings and whose right to object 
was barred by limitation under s, sof the Act. 
The case having ended, the provisions of s. 15 of the 
Act cannot be utilised Lan SINGH v. MANGAL SINGH 

Lah, 714 

s.8—Village Gurdwara-Dharmsala— Public 

worship of Granth Sahib and feeding of travellers 

after British occupation—lividence, if sufficient 
to establish that the Dharmsala was a Gurdwara, 

It appeared that ever since the time ofthe 
British occupation a dhkarmsala had been a typical 
village Gurdwara-dharmsala, in which the Granth 
Sahib had been publicly worshipped and travellers 
fed. There was evidence that prior to British rule 
grants of lad and revenue-free assignments were 
made by Sikhs: 

Held, that this was sufficient to establish that the 
gharmsala in question was established for use by 
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Sikhs for the purpose of public worship and had 
been used for such worship ever since GuRMUKH Das 
v. PARTAP SINGH Lah. 834 
-SS. 8, 16 (2) (lil)—Petition under s. 8—Onus 
of proof on objectors to establish character of 
institution—Evidence to prove that the institution 

falls under s. 16 (2) (iii). 

Where ina petition unders 8,Sikh Gurdwaras 
Act, the petitioner asserts that he isthe mahant ofa 
dharamsala and claims thatthe dharamsala is nota 
Sikh Gurdwara, and it appears that from its founda- 
tion the mahanis have been udasis and that there 
are atthe dharamsala samadhs of the petitioner's 
ancestors, the onus is onthe objectors to establish 
the character of the institution, When itis proved 
by documentary evidence that the dharamsala has 
been a place of public worship since 1853 and that 
such worship has been connected with the Granth 
Sahib and it aleo appears that the village is a Sikh 
village, and theevidence of the objectors goes to 
show that the existence of a samadh dates only 
from recent times, more than probably after the 
Sikh Gurdwara controversy had become acute and 
the importance of a samadh had been realised by 
the udasi mahants, it should be held that the 
institution falls within s. 16 (2) (iit), Sikh Gurdwaras 








Act. Soman Das v BELA SINGH Lah, 632 
s. 15. Sez Sixa Gurpwaras Act, 1925, 
B. 7 (3 714 





(3) 

— 5. 16 (2) (ill)—Evidence establishing that a 
dharamsala was founded by Sikhs for public 
worship—User of the mstitution for such worship— 
Inference. 

Where it is alleged that an institution was estab- 
lished by Nirmal Sadhus to serve asa resting place 
for Sadhus, but the evidence establishes that a 
dharamsala was founded by Sikhs for the purpose of 
public worship and there is ample evidence that it 
has also been used for that purpose, the Granth 
Sahib being read regularly with due ceremony the in- 
stitution is a Sikh Gurdwara and s, 16 (2) (iit), Sikh ` 
Gurdwaras Act, applies to the case. -SAJJAN SINGH v, 
ISHAR SINGH Lah. 309 

— ss, 30, proviso (Il), 32 (1) (2). Sse Sixa 

Gurdwaras Aor, 1925, s 3 (2) 378 
Sontal Parganas Act (XXXVII of 1855), s. 2, 

proviso. Sez Suits VALUATION Act, 1887, 8. ae 

Specific Rellef Act (I of 1877}, s. 19—Transfer 
of Property Act (IV of 1882), s. 88—Sale and 
agreement to reconvey—Deposit of money by vendor 
under s. 88, Transfer of Property Act, for 
redemption—Transaction held tobe  sale—Suit 
for specific performance—Tender, validity of — 
Right to mesne profits from date of tender—Right 
to interest, 

The plaintiff sold certain lands to the defendant 
for Rs. 2,800 and the defendant agreed to sell them 
back to the plaintiff if the latter paid Rs. 2,800 
within seven years. The plaintiff treating the 
transaction as a mortgage by conditional sale de- 
posited Rs. ?,+00 in Court under s, 83, Transfer of - 
Property Act, but the Court held that the transac- 
tion was not a mortgage but an out and out sale. 
The plaintiff thereupon sued for specific performance 
of the agreement to reconvey : 

Held, (i) that the deposit was a valid tender 
notwithstanding the fact that the plaintiff, at the 
time of making the deposit, mistakenly thought 
that the transaction was a mortgage; 

(ii) that the Court had power to award mesne 
profits as compensation under s. 19, Specific Relief 
Act, even assuming that the plaintif had not ex- 
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Ld 
pressly asked fora decree for mesne profits in the 
event of a decree being made for specific perform- 
ance ; 

(iii) the defendant was not entitled to interest 
from the date of deposit as it was owing to his own 
improper act that the money was not received by 
him, SUBRAMANIA MUDALI V. SEMALAI GounpDAN 

Mad. 1062 
———- 5, 27—Agreement for sale—Construction— 

Subject of sale, if individual interest of executant 

—Cash payment to be made at time of registration 

—Practice—Retention of receipt by vendor— 

Whether sufficient proof of non-payment-—Haception 

under s. 2¢—Onus of proof—Bona fide purchaser 

for value without notice—Hquities—Evidence: Act 
. (T of 1872), ss. 108, 106. - 

An agreement for sale contained, inter alia a 
clause as follows: —“I, the executant, have got prop- 
rietary interest in 13 dams 6 kauris 13 bauris 6 
phauris and 13 reoris pukhta share together with 
khudkasht land in Mouza, Benipur Bind, pargana 
Bihar, District Patna, touzi No. 106:8. I, the execut- 
ant, have to sell the said share to meet certain 
legal necessities, Accordingly with a view to sell 
it I made negotiation for sale with Bhup Narayan 
Singh, alias Sham Narayan Singh resident of Mouza 
Bind, paragana Bibar District Patna, for Rs, 13,000, 
(rupees thirteen thousand) (illegible), I heartily 
agreed to sell and the said vendor (sic) heartily 
agreed to purchase the same for that much con- 
sideration money”: P 

Held, that the subject of sale was the share and not 
merely the individual interest of the executant 
therein and the share was joint family property; 
the addition of the words “to meet certain legal 
necessities" confirming this view, and that the 
price agreed upon was the fair value of the 
whole. 

In the case of an agreement for sale where a 
cash payment isto be made atthetime of regis- 
tration, the commoner practice is for'the vendee, 
on payment, to present the deed for registration 
and get the registration receipt. Although the 
retention of the receipt by the vendor may, in a 
particular case, be suggestive of the non-payment 
of the cash sum, it was not sufficient proof by 
itself of non-payment. 

Held, on the facts and the evidence that there 
was no sufficient evidence either on the question 
of payment or on the question of notice. 

Section 27, Specific Relief Act, lays down a 
general rule that the original contrast may be 
specifically enforced against a subsequent trans- 
feree, but allows an exception to that general 
rule, not tothe transferor, but to the transferee, 
and it is clearlyfor the transferee to establish 
the circumstances which will allow him to retain 
the benefit of a transfer which, prima facie, he 
had no right to get. Further, the subsequent 
transferee is the person within whose knowledge 
the facts as to whether he has paid and whether he 
had notice of the original contract lie, and the provi- 
sions of ss. 103 and 106 of the Evidence Act, 1872, have 
a bearing on the question As one who owns pro- 
perty subject to a charge can, in general, convey 
no title higher or more free than his own, it lies 
always on a succeeding owner to make out a case 
to. defeat such prior charge, Although a purchaser 
for value, bona fide and without notice of. the 
charge, whether legal or equitable, will have an 
equity superior than another purchaser, still such 
innocent purchase must be not merely asserted, 
but proved in the cause, The onus is upon the 
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purchaser to bring himself within the exception in 
s 27, Specific Relief Act. Baur Narain SINGH v. 
GoxHuL CHAND MAHTON P. C. 1134 
$. 31—Surety bond—Execution of bond in 
favour of Judge and his successors— Suit for 
rectification of bond by beneficiary — Maintainability 

—Privity of contract, 

Where under asurety bond executed in favour of 
a District Judge the surety undertook to pay to the 
District Judge or his successor-in-office or the 
assign of the District Judge for the time being, a 
certain sum of money and the person for whose bene- 
fit the bond was taken by the District Judge inati- 
tuted a suit for rectification of the boud ; 

Held that, asthe bond was executed in favour of 
the District Judge and the plaintiff was nota party 
to it nor an assign, he was uot entitled to maintain 
the suit. OPPENHEIMER V, J. MANECKIZE Rang. 297 


———- $.42—Plaintiffs out of possession on date of 
suit—Pure declaratory decree, if can be passed. 
Where it is admitted that on the date of suit the 

plaintifis were out of possession, they have no right to 

ask fora pure declaratory decree DWARKA PRASAD v. 

Jasona KUNWAR All. 999 (a) 

~S, 4 2— Relief by declaratory decree— Whether 
can be given when plaintiff has only a distant 
and contingent interest—Administrator— Property 
vesting in administration—Mortgage not interfering 
with administration—Declaration as to invalidity 
of mortgage-—~Whether can be granted—Succession 

Act (XXXIX of 1925), s. 807. 

Where a person has been appointed administrator 
under a will and a property vests in him for the 
purposes of administration and it is neither alleged 
nor shown that the administration has not been 
interfered with in any way bya mortgage, the 
administrator should not be given a decree for 
declaration as to the invalidity of the mortgage. 

Every declaratory decree must be ancillary to some 
consequential relief obtainable thereby and no such 
relief is possible in the case of distant andcon- 
tingentand not presumptive, reversioners. Daya 
SHANKAR V. MUHAMMAD IBRAHIM Kuan Oudh 957 
——— 8, 42—Applicability of—Speculative . and 

collusive surt by minor—Relief under. 

Where the suit by the minor was purely speculative 
and had been instituted at the instance of his father 
and uncle,who had themselves acquiesced in the aliena- 
tion and whose own right tocontest it had become 
extinct by lapse of time : 

Held, that the grant of a declaratory decree in 
such acase would be discretionary with the court 
and the declaration asked for should not be granted to 
the plaintiff, even though his suit be technically within 
time. KHUSHI Ram v. NAND La, Lah, 399 
—_ s, 45, Sze Mapras LooaL Boarps Act, 1920, 

s. 52 1052 


Stamp Act (ll of 1899), ss. 2(5) (b), 35 (a)— 
Document purporting to be a promissory note— 
Whether a bond—Whether can be validated when 
insufficiently stamped, 

A document purporting to be a promissory note 
attested end purporting to be payable to order, is not 
a bond and cannot be validated under s. 35 (a), Stamp 
Act if insufliciently stamped Govrnpa v. HARI- 
BHAN Nag. 981 
= 8. 36. Sze Orvru ProGEDURE Cope, 1908, O. 

XIU, R 4 : 205 
-—-— S. 36—Suit on wnsufficiently® stamped 

promissory note — Admission of execution by 

defendant—Attention of Judge drawn to fact of 
insufficiency of stamp after hearıng—-Statement of 
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Judge that he had not applied his mind to question 

of admissibility — Dismissal of suit— Propriety of. 

Where ina suit on an insufficiently stamped pro- 
missory note, the defendant had admitted the execu- 
tion ofthe note and the hearing of the case had been 
closed when the Judge's attention was drawn to the 
fact that the note was insufficiently stamped 
thereupon he proceeded to consider if he had in fact 
admitted the document and answered the question in 
the negative and dismissed the suit : 

Held, that as it appeared from the statement of 
the court itself that no occasion had arisen for it to 
look at the document and that it had notin fact 
considered the question of its admissibility, the 
stage had not been reached at which that admissibi- 
lity could not be questioned and that the suit was 
properly dismissed, N. M.S. Sapasivier KRISANIRR 
v. T. 5. MEBNAKSHI IYER Mad, 369 


~-——— Soh 1, Art 1--Statement written and-signed in 
creditor's book, of receipt of a certain sum — 

Entry above it that money was to carry interest— 

Whole entry, if amounts to agreement to pay interest 

—Proper stamp duty. : 

Where the defendant wrote and signed with his 
hand that he had received a sum of Rs. 225-10-0, in 
the cash book of the plaintiff and above this signed 
statement there was an entryin the book to the 
effect that the money was to carry interest at Rs. 1-8-0 
per cent per mengsem ; 

Held, that the whale of the entry in the account 
book could not be said to have been a single docu- 
ment for which the defendant was responsible, and 
that the document did not amount to an agreement 
to pay interest and required stamp only as fora mere 
acknowledgment; Fiem Ram Prasap-Ram Kumar v. 
PARSHOTAM HALWAI All. 212 (a) F B. 

— Art 57—Appeal by judgment-debtors 

—Application for stay—Refusal to stay—Decree- 

holders asked to furnish security of immovable 

property—Filing of security bond on stamp of 

Rs. 7-8—Stamp duty—Sufficiency of. 

On a decree for payment of a sum of money, the 
judgment-debtors filed an appeal to the High Court 
and atthe same time applied under O. XLI, r. 5, 
Givil Procedure Code, for stay of execution. While 
declining to stay the execution, the court directed 
the decree-holders to furnish security of urban 
immovable property for refund of the money, which 
might be realised by them with interest in the 
event of success of the appeal The decree-holders 
filed a security bond bearing a stamp of Rs. 7-8 but 
the judgment-debtors objected that the bond was 
insufficiently stamped: 

Held, that the bond was properly stamped under 
Sch J, Art.57, Stamp Act. TuLLA Suan RAM Saran 
Sas v. GHuLam Hussain Lah. 671 


Stay of criminal proceedings— Considerations— 
Priority in time, if conclusive — Circumstances of 
each case to be considered— Justice and expediency 
Although, generally speaking, it is not desirable 

that civil and criminal litigation between the same 
parties on substantially the same facts should go on 
simultaneously, the mere fact that a civil case is 
pending isnot by itselfa sufficient ground for stay- 
ing criminal proceedings. 

If the court sees reasons to believe 
that criminal proceedings have been launched with 
the objegt of prejudicing a civil suit, stay of 
criminal proceedings should be granted. 
In all such cases one of the matters which the 
court has to consider is whether, the object of the 
criminal proceedings is to prejudice the trial of the 
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civil suit orto use them asa lever to coerce the 
accused into a compromise of the civil suit, andin 
that connection the question whether the criminal 
complaint or the civil suit was instituted fist is 
always important. 

The intention to prajudice civil litigation is not 
the only test noris priority. in time necessarily con- 
clusive; there is no hard and fast rule in the matter. 
The court has to consider the circumstances of 
each particular case and decide on grounds of jus- 
tice and expediency whether it is proper that the 
criminal proceedings should be stayed, or, that 
the civil proceedings should be stayed. or that 
both should be allowed to take their course. Louis 
Parure Dras v, MAHADEV Basix RAUT Bom 230 
Straits Settlements Bankruptcy Ordinance, 

s. 50 (1)—Whether in pari pasau with s. 27, 

Specific Relief Act. 

Section 50 (1) of the Bankruptcy Ordinance of 
the Straits Settlements is not in pari casu ` with 
s 27, Specific Relief Act. Baur NARAIN SINGH v. 
GoKHUL CHAND MAHTON P. C. 1134 
Stridhan —Succession, See HINDU Law 473 
Succession Act (XXXIX of 1925)—Fiscal enact- 

ment —Construction in favour of subject. 

The Succession Certificate Actis partially 
at any rate, a fiscal enactment, and it is. to be 
administered as far as possible leniently and must 
be construed in favour of the subject. Baupat 
SINGH v. Mancar RAB All, 1168 
—ss. 98,106- Scope of—Bequest of life estate 

with gift over to a class of persons—Hstate of 

legatees, whether vested or contingent—Mortgage by 
legatee before deuth of life-tenant—Validity, 

Where a testator bequeathed a life estate in 
certain properties to two females with an absolute 
gift over of the remainder to a specific class of 
persons, and a person who belonged to this class 
effected a mortgage of his interest in the proper- 
ties during the lifetime of one of the females but 
after the death of the testator : 

Held, that at the time of the mortgage, the mort- 
gagor had a vested and not merelya contingent 
interest in the properties and the mortgage was a 
valid one. 

Under s. 106, Succession Act, the title to prop- 
erty bequeathed to a class of such persons in such 
cases vests on the testator's death on such of the 
persons of that class who are alive at that 
date and s. 98 of the Act does not defer 
the vesting of title in such cases until the date of 
the vesting of possession, 

The ordinary distinction between vested and con- 
tingent interests consists in the nature of the event 
or condition upon which the donee should take the 
property. If the interest created in favour of a. 
person sbould take effect on the happening of an 
event which must happen, it is a vested interest, 
but if it is to take effect on the happening of a 
specified uncertain event which may or may not 
happen, the interest is a contingent one. 

The mere fact the legatee is not entitled 
to immediate possession of the thing bequeath- 
ed does not make it a contingent bequest. 
Sree OHAND Sowoar v, T. Kast Onerry Mad. 383 
—-§ 263. Sse Bomsay Hiem Couer RULES, 
1920 x 58 362 
s. 283-—Discretion under—Will altering 

devolution—Special citation, when to be issued, 

Section 283, Succession Act, allows a discretion and 
that which the law expressly allows the courts 
ought not by implication to take away. Different 
considerations arise when the-testator is. a Hindu 
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and when heis a Christian. Itis not in every case 
where a will altersa devolution of property that a 

special citation need be issued. SMITH v. SMITH 
i Sind 404 
——-— 8.307. Ses Sprromro RELIEF Acr, 177, 
s. 42 . 957 
Sults Valuation Act (VH of 1887),s. 8. See 
< Qourt FER 791 


—~—s. 8—Madras Civil Courts Act (III of 
1878), 8. 1h—Suit for declaration and injuncticn— 
Injunction valued at less than Rs, 5,000 under 
Madras Court Fees Amendment Act— Appeal, whe- 
ther liesto High Court or District Court., 
Where the provisions of s. 14 of the Madras 

Civil Courts Act, come into conflict with s 8 of 

the Suits Valuation Act, thelatter must prevail, 
The plaintiff filed a suit for a declaration that 

the properties which were the subject-matter of 
the suit did not belong to the second defendant 


but belonged to the plaintif and defendants Nos, - 


8 and 4 and that the first defendant had no power 
to bring them to sale‘ as the, properties of the 
second defendant, and for a permanent injunction rest- 
raining the first” defendant from selling them, 
Under the Madras Court Fees Amendment Act of 
1922, the plaintiff had to fix for the injunction 
a minimum valuation of half the value of the 
land.. He .accordingly. valued it at Ks. 4,000, 
valuing the land at ks. 8,000. The defendant pre~ 
ferred an appeal to the High Court from the 
decree passed in the suit: f 
Held, that under s. 8 ofthe Suits Valuation Act 
the appeal lay to the District Court and not to the 
High Oourt, . [e 
There is no justification for making a distinction 
as to the meaning of the words “jurisdiction 
conferred by the Act” according as the question 


arises for the purpose of institution and forthe 
purposeof appeal OFFICIAL RECEIVER oF HAMNAD 
AT MADURA V. ARUNAOHALAM OHETTIAR Mad. 707 


S. 11—Suit for ejectment—Absence of dispute 
asto title—Valuation of suit—Jurisdiction of 
Court— Question of jurisdiction not raised before 
settling issues— Whether can de raised in appeal 
-—Sontal Parganas Act (XXXVII of 1855),' s. 2, 
proviso i 
The plaint in a suit alleged that the defendants 

were tenants under a lease of a house belonging 
to the plaintiffs; that the lease had expired ; that 
the defendants refused to leave the demised pre- 
mises ; that a sum of Rs. 72 was owing to' the 
plaintiffs.in respect of the last iwo years of: the 
tenancy as rentand a further sum of Hs 22 as 
damages. The plaintifis claimed ejectment, a decree 
for ks: 9! and further damages at the rate of 
Ks. Z per diem from the date of the suit till eject- 
ment. A court-fee of Rs. 10-¥-U was paid (on' the 
sum of Ks, 94) but the plaint stated that as ' the 
suit related to property worth Ks, 2,(00 it was 
valued at Rs. 2,U94.for the purposes of _jurisdic- 
tion. The defendants alleged that the court-fee paid 
was insufficient: Ers 
Held, that for the purposes of jurisdiction and in 
order to, find out whether the matter in | dispute 
exceeded the value ofone thousand rupees the crito- 
‘rion wasan examination of the plaint and not an exa- 
mination of the issnea~which had been framed 
after tiling of the written statement; that the 
plaint disclosed no dispute.in the matter of title 
and in sucha suit-it was essential that the plaint- 
iff should prove the relationship of landlord. sand 
tengah since the suit was . essentially based upon 
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contract, and that the suit was wrongly valued by 
the plaintiffs for the purpose of jurisdiction. 

Held, also, that ifthe defendant wished to raise 
the question of jurisdiction he should have raised 
it at the earliest moment andthe Court of Appeal 
could refuse to enter into the matter of jurisdic- 


tion. Narayan Jaa NARONG v. JOGNI Prasap Jana 
y i Pat 1222 F.B, 
Tort— Contributory negligence of plaintif— 


Plaintiff's right to recover damages. ocak 

If it is found as a fact that the negligence of the de- 
fendant wholly or in part caused the injury to the 
plaintiff, then, it would be no answer to the plaintiff's 
claim for damages that the driver of the car in 
which the plaintiff was being driven by his neglig- 
ence contributed to the accident G PAPAOHRISTOPOULOS 
V, A, CORRIE . Rang 293 

Negligence—Collision between two cars— 

Injury to plaintiff —Suit for damages. 

In a suit for damages for injuries received in a 
collision between two jcars, if it is found as 
a fact that -the collision was caused partly 
by the negligence of the driver of the car in whieh 
the plaintiff was riding and partly by the negligence 
of the defendant, the plaintifi would be entitled to 
recover damages from the defendant notwithstanding 
the contributory negligence of the driver of the car 
in which he was being driven. G, PAPAOHRISTOPOULOR 
v. CoRRIE 4 Rang. 293 
——-Negligence—Damage to car by fall of 

-ornamental -structure from building—Suit jor 
damages—Burden of proof in negligence cases— 

Accident, if warrants inference of negligence— 

Doctrine of Kes Ipsa Loquitur—Scope of— Contract 

Act (IX of 1872), 3. 180~Car purchased under 

hire purchase agreement — Purchaser, if a bailee— 

Right to maintain suit. 

Where the plaintiff had purchased a car under the 
hire purchase system and while the car was standing 
on the road near the defendant's building, an 
ornamental structure on the terrace of- the buiding 
fell over the car damaging it and plaintiff sued for 
damages on the ground of negligence of the defendant: 

Held, that the plaintiff as bailee of the car was 
competent to sue but that the defendant was not 
guilty of negligence as the falling of the structure 
was due toan internal faw which led to the gradual 
disintegration of the inside material of the stone 
by being soaked in rain water and which could not 
be easily detected. | | 

Generally speaking, ib is for the plaintiff in an 
action for negligence to establish (a) that the defend- 
ant was under a duty to take care towards the com- 
plaining party to avoid the damage complained of, 
(b) that there was a breach of that duty on - the-part 
of the defendant, and (c) that the breach was the 
direct and the proximate cause of the damage com- 
plained: of. The onus of proving negligence is on the 
plaintiff, and the mere proof of the happening of an 
accident is not.asa general rule sufficient evidence 


to support the action.- An exception to the- general 


rule occurs whenever the facts established are such 
thatthe proper and natural inference arising from 
them is that the injury complained of was ‘caused . by 
the defendant's negligence. Whenever there is ‘a 
duty cast upon the defendant to exercise care, and 
the circumstances under which the injury happened 
are such that with the exercise ofthe requisite care 
no risk would have ensued in the ordinary course of 
events, the burden is shifted to the defen@ant to dis- 
prove his liability. Every accident does not warrant 
an inference of negligence, but there may be accidents 
of such a nature that negligence. is presumed from 
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the mere fact of their having happened The pre- 
sumption depends upon the nature of the accident: 

lt is for the plaintiff to lead whatever evidence he 
wants to with regard to the facts and circumstances 
relating to the defendant's negligence. There must be 
some reasonable evidence of negligence. The plain- 
tiff may rely onthe undisputed facts and ask the 
court to draw the presumption of negligence in his 
favour, or he may inaddition lead such evidence as 
he likes relating tothe defendant's negligence, but 
he should not as a rule be allowed to lead evidence in 
rebuttal after the defendant has led his evidence 
and closed his case. That will not in any way lessen 
the burden that may be held to lie upon the defendant. 
If there is some reasonable evidence of negligence, 
and there are also facts supporting the presumption of 
negligence, it is for the defendant to prove facts 
inconsistent with the negligence or facts which rebut 
the presumption. 

Under s. 180, Contract Act, the bailee is entitled to 
maintain an action against a third party who does not 
claim under the bailor. As a bailee, he is not the 
agent of the bailor and can sue and claim the full 
damages for loss due to the alleged negligence of the 
defendant without prejudice to the rights of the 
bailor to adjust with the the bailee amount of damages 
when recovered. | 

Possession is a title against the wrongdoer, and the 
presumption of law is that the person who has the 
possession has also the property. PAULINB D'Souza v. 
OAassaMALLI J AIRAJBHOY Bom 354 


Trade custom—Shop-keepe:—Whether bound to 
deal with every member of the public, 

Apart from special legislation, it is open to a 
shop-keeper any time to refuse to deal with any 
member of the public, and itis not necessary for the 
shop-keeper to give any reason for his refusal. 
The opening ofa shop isa mere invitation to the 
public to come into that shop Such an invitation 
can be revoked at any moment. It is voluntary 
and without consideration. Messrs, TRevELLion. & 
CLARK V. A. MINOK All. 982 


Transfer of original decree after appeal, effect `of. 
When a Oourt passes a decree and there is a decree 
in appeal therefrom and thereafter a petition for 
execution to the first Court, there isonly one decree 
to be executed. When in such circumstances a 
petition for transfer of execution is made to that 
court and granted by it, the appellate decree is the 
only decree which can be transferred and the transfer 
cannot be understood as if it were a transfer of the 
original decree and not of the appellate decree. 
` PALLI VITTALA HEGDE v, SHEENAPPA SHETTY 
Mad. 386 
Transter of Property Act (IV of 1882), s. 3— 
Olaim for profits ift an" actionable claim, Sge 
CO-BHARERS 937 
ss, 3, 6 (e)-Right to recover uncertain 
amount—Whether a debt—Transferability of right 
—Mere right to sue. f 
A right to recover an uncertain amount cannot be 
said to be a debt The right to damages accruing after 
the occurrence of a breach is not an actionable claim 
within the meaning of s. 3, Transfer of Property Act, 
butis a mere right to sue, the transfer of which is pro- 
hibited bys. 6 (e). Morr Lar v. RADHEY LAL 
All. 529 (b) 
s6. 4, 59—Mortgage by deposit of title deeds 
Validity in the Punjab—Mortgage effected in 
Cantonment area—Property situated outside— 
Validity af mortgage. f ‘ 
-A transaction purporting to create a 








mortgage 
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by deposit of title deeds is invalid if it is effected 
ata place where such transactions are prohibited, 
the situationof the property mortgaged in such 
cases being immaterial. Consequently, when such a 
mortgage is effected in a Cantonment area, it is 
invalid. Jhe determining factor inthe matter of the 
Aalidity of the mortgage in such, cases is not the 
place where the property alleged to have been 
mortgaged is situated but the formalities required by 
the law for the creation ofa valid mortgageat the 
place where the title deeds are alleged to have been 
delivered to the creditor. 

As the Transfer of Property Act is not in force 
in the Punjab, s, 59 of the Act does not prohibit the 
creation ofa mortgage by title deeds in the Punjab 
and sucha mortgage is, therefore, valid. GURDAS 
Maz v. PUNJAB & SINDH BANK LTD. Lah. 942 

ss. 4, 59—Mortgage—Instrument in writing, 
necessity of 

Section 4, Transfer of Property Act, properly read 
means, so far as it is applicable to the case of mort- 
gages, that if and when a document of mortgage is 
executed, it must be registered as provided in the 
Registration Act, but this section doesnot in any 
way do away with the effect of s £9 which express- 
ly provides thatin certain areas a mortgage can be 
only by means of an instrument in writing. 
Gurpas Man v, PUNJAB & SINDH Bank Lip 





Lah. 942 
. 5. 5 (0). Ses TRANSFER oF PROPERTY Aor, 
1682, s 55 (2) 842 (a) 





—5 6 (a)—Reversionary rights, alienation of 
—Validity in the Punjab. 
Alienation of reversionary rights in the Punjab 
is not void asthe Transfer of Property Act is not 
in forceinthe Punjab, GOBINDA v. CHANAN SINGH 





Lah. 847 

-S. 6 (6). Sez Transrer or Property Act, 
1&82, s. 3 529 (b) 
S, 7—Sale by adjudicated lunatic during 


lucid interval, validity of. R 
When a person has been found lunatic by in- 
quisition, so long as the inquisition has not been 
superseded, but continues in force, he cannot, even 
during a lucid interval, axecute a valid deed dealing 
with or disposing of his property. SUBBA NAIOKER v. 
Sonarappa NATOKER Mad. 479 
S. 12, Sev Presipency Towns INSOLVENOY Act, 
1909, 8 17 422 
——s88.13, 14,58, 9117), 100—Agreement to 
poy maintenance allowance from generation to 
generation and making it charge on property—Rule 
of perpetuity, if applies to the charge so created 
Charge in perpetuity, whether can be redeemed. 
The mere fact that there is a personal coven- 
ant to pay the amount would not necessarily 
result in the transaction not being a charge. 
When theintention of the parties is to create a 
liability in perpetuity not capable of being redeemed 
absolutely at anytime, the transaction cannot 
possibly be a mortgage. An agreement to: pay 
maintenance allowance to a person and to continue 
paying it to that person's descendants from generation 
to generation making it a charge on certain pro- 
perty which was to remain hypothecated, con- 
stitutes a charge ‘end nota mortgage and the rule 
against perpetuity would notapply to acharge df 
this kind which does not amount to a transfer of 
interest within the meaning of ss.13 and 14 of the 
Transfer of Property Act. 
The provision in s. 91 (f), old Transfer of Property 
Act, was in the nature of an exception specially 
applied by the Legislature tothe case of mortgégea 
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. 
which has now been deleted from the amended Act. 
There is no authority in support of the view that that 
exception should be extended to the case of charges as 
well. The exception should not be extended to a 
charge in perpetuity, MATLUB Hasan v cea š 
. 30 


$8.13, 16 - Conditions for applicability of 

s. 16—Gift deed—Construction—Donee not given 
right of transfer--Life interest to donee—Gijt 
over to: male descendants — Further interest to 
daughters on failure of male descendants—Gift, 
if valid—Gift over to donee's father on failure 
of, prior interest in favour of daughters—Whether 
void, 

In order that s. 16, Transfer of Property Act may 
apply, (1) there should be an interest created for the 
benefit of a person or a class of persons which must 
fail by reason cf the rules contained in ss. 13and 14. 
(2) There should be another interest created in the 
game transaction, and (3) the other interest must be 
intended to take effect after or upon failure of the 
prior interest, 

A donor stated in the deed of gift- that the donee 
was to have no right to transfer the property in any 
way and that ifon her death there were any male 
descendants, whether born of son or daughter, he 
would be absolute owner of the property but if the 
donee might bave only daughters they should have 





no power of transfer. The deed went on to provide’ 


that if there might be any issue of the donee living 
at the time of her death, the gifted property should 
not devolve on her husband or his family, but should 
goto the donee’s father if he were aliveand if he 
were not living then, persons who might be living 
of the line of her father at that time would get the 
property. The donee died issueless and her father 
‘was alive on the date of her death : 

Held, (i) that the donor did not intend that the 
donee should have more than a life interest in the 
property although she was to have full enjoyment of 
it during her life ; 

(ii) that as the gift over in favour of the sons or 
grandsons of the donee related to the absolute in- 
terest it was valid but the gift over to the daughters 
was void as the transfer in their favour related merely 
to a limited interest, by reason of s. 13, Transfer of 
Property Act ; . 

(ivi) that asthe gift in favour of the done?'s 
father was dependent on the failure of the prior 
interest in favour of the daughters, the gift in his 
favour which was an interest created in the same trans- 
action also failed by virtue of s. 16, Transfer of 
Property Act. GIRrRJRSA Darrv. DATA DIN 

Oudh 991 F, B. 
——~-$,14, Seg Transrer of Property Act, 

1882, 8. 13 202 

-——— $, 16. Sez Transrer oF Property AOY, 1) a 


. B 13 
1088 


s. 41—Applicability—Transferee accepting 
hypothecation relying on entry in favour of 
| ` transferor in revenue papers—Protection, if afforded 
{ to transferee—Duty of transferee in such cases. 
Section 41, Transfer of Property Act, does not 
apply toacase where the transferee accepis a 
hypothecation of ashare in a village relying on the 
entry in favour ofthe transferor in the revenue 
‘papers. Section 41 makes it incumbent on the 
transferee to take reasonable care to ascertain that 
the transferor had power to make the transfer and 
to act in good faith. The first step which the trans- 
feree is expected to take is to-search the registration 





8.19. See Exgoutiox 
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office to ascertain what transfers,'ifany, had been 
made by the transferor. If he does so he 


might discover a mortgage and taking such 
knowledge asthe starting point every prudent man 
would follow up by further inquiries as to 
when the mortgage was enforced, how much of the 
mortgaged property was sold and to whom, KHATUN 
FATIMA V SHIB SINGH All. 840 
s. 43, Sex HINDU TAW 381 

s, b2—Ileotion_Ser OiwvwiL PROOEDURE CODE, 

1908, s. 11 _ 932 
8. 53. SEE PROVINOIAL INGOLVENGY Act, 1920, 





ss 4,53 1026 
—§_—s. 54. Ses Bompay Knorr SETTLEMENT Act, 
1880, s. 10 360 





s. 55 (1) (f), (4)—Mortgagee purchasing 
property knowing that mortgagor had not paid to 
his vendor purchase money in full—Suit for 
possession agains: vendor-—Conditional decree— 
Balance of purchase price to be paid to vendor 
—Separate suit or declaration of vendor's lien, 
af necessary. : 
The right of a purchaser to obtain possession under 

8.55 (1) (f), Transfer of Property Act and the right 

of the vendor to realize the unpaid balance of the 

purchase money under s. 55 (4) (b), can be recognized 
and enforced in one action, — 

Where a mortgagee purchased the property from 
his mortgagor knowing that the latter had not paid 
his vendor the purchase money in full, and the mort- 
gagee filed a suit for possession of the property 
which was with the vendor ; 

Held, that only a conditional decree could be passed 
in favour of the plaintiff entitling him to possession 
only on payment of the balance of the purchase money 
due by his mortgagor tothe vendor and the vendor 
should not be asked to file a separate suit for declara- 
tion. of his lien under s 55 (3), Transfer of Property 
Act. U. Tr v.M. P. M.S. CHETmMAR Firm Rang. 742 
——~—~-$8.55 (2), 5 (c)—EHaxpress warranty in 

addition to implied warranty of title—Loss of land 

by vendee in litigation with third party—Vendor's 
duty to make good the loss—Vendor cognizant of 
litigation— Duty to suggest proper pleas‘ to vendee—~ 

Damages. p 

Where over and above the implied warranty 
under s. 55 (2), Transfer ofProperty Act, an 
express warranty of title was given by the vendor 
to the . vendee, the vendor is responsible 
in law to make good’ the loss which accrued to the 
vendee when, he lost half the land in the litigation 
with another. Where the vendor is fully cognisant 
of the litigation in respect of the title tc the property 
sold which his own brother started against the 
vendee, it is the duty of the vendor to suggest to the 
vendee to put forward proper pleas which the vendee 
failed to take. Under such circumstances, it is not 
open tothe vendor to say that the vendee's conduct 
in not raising proper pleas disentitled him to claim 
damages, or at any rate to claim the costs of the 
suit for damages brought against the vendor by the 
vendee, KASHIRAO Gonpasr v. ZABU PANDU 

Nag. 842 (a) 

————-8, 58—Sale deed and contemporaneous 
agreement to reconvey—Registration Act (XVI of 
1908), s. 17. ` 
A sale deed and a contemporaneous agreement to 

reconvey constitute asingle transaction which amounts 

toa mortgage and such documents are jegistrable, 

AMIR V. INDAR SINGH Lah. 11914 

s. 58 (d)— Zare Peshgi leases-—Whether to 

be treated asusufructuary mortgages, g 

Zare Peshgi leases have been held to be usufrtit., 
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tuary mortgages in ordinary circumstances and a 
gare peshgi lease may be treated as such, GULZARI LAL 
v, ALI AHSAN All 521 (b) 


mn $8 58. (f), 59, as amended in 1929— 
Mortgage by deposit of title deeds—Form of the 
deposit—Inference of iniention—Document of title, 
meaning of—Tax receipt and survey map— Whether 
documents of title—Lower Burma Town and Village 

+ Lands Act (1Vof 1898), ss. 85, 88. - ste 

In determining whether or not a transaction 
amounts to a mortgage by deposit of title deeds, the 
Oourt ‘must have regard rather to the acta than to 
the “words of the parties, aud pay more 
attention to what they do than to what they say. 
Where a debt and the deposit of documents of title 
with the creditor have Leen proved, unless the-form 
ofthe documents which have been deposited is such 
that the Court can infer from the deposit of docu- 
mentsin that form with the creditor that it was the 
intention of the depcsitor thereby to create a security 
on the property, the transaction does not amount-ta 
a mortgage by deposit of title deeds within ss. 58 and 
59 of thé Transfer of Froperty Act. If the form of 
«the documents of title that have been delivered to the 
creditor is such that from the depcsit of such docu- 
ments alone the Court would be entitled to conclude 
that the documents were deposited with the 
intention of creating a security for the repayment 
of the debt, prima facie, a mortgage by deposit 
of title deeds would be proved although of course 
such an inference would nut be irrebuttable and 
would not be drawn if the weight of the 
evidence as a whole told against it. But if the Court 
in any particular case would not be justified in draw- 
ing such an inference, having regard to the form of 
the documents that have been deposited, and it was 
-necessary to eke out the proof of the intention of the 
depositor -to create a. mortgage on the property by 
meang’of oral or documentary evidence de hors the 
documents themselves, in such acase, whatever 
the weight or the volume of such additional 

‘evidence might be, it would not be competent for the 

‘Court to. hold that the transaction amounted to a 

mortgage. by: deposit of title deeds 

The terms “documents of title” and “title deeds” 
denote such a document or documents as show a prima 
facie or apparent title to the property in the deposi- 
tor. Merely because a document relates to the title 
to the property it is- not a “document of title” or a 
“title deed” within ss. 59 and 59. The document or 

‘documents of title deposited must not only relate to 

the mortgagor's title to the property, but must dis- 
close an apparent title in the mortgagor to the prop- 
erty or to some interest therein, 

A tax receipt and. the certified copy of asurvey map 
relating to.certain land in Rangoon are not'documents 
of title’ within the meaning of. ss £8 and £9, Transfer 
of Property Act. Deposit of these documents bya 
debtor with a creditor. with intent to create a security 
by deposit of title deeds doesnot constitute a 

‘mortgage. A tax receipt shows that the yerson 

_ whose name isentered on theroll-of town lands 18 in 

„possession, but does not show that he was entitled to 

be in possession of it. V.E R M; A. R.'CHETTYAR 

Firm v. Ma Joo TEEN Rang. 1105 


ss, 58, 100—AMortgage and charge, distinction 
between. | a ki 

A charge is not exactly identical with a mortgage 
and althoagh a similar remedy is available a suit for 
the’enforcement of a charge is not necessarily the 
game asa suit for sale on the ‘basis’ ‘of a mortgage 
feed, One obvious distinction is that a mortgage is 
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for a fixed term whereas a charge may be in perpe- . 


tuity. In the case of a mortgage it can be ultimately: 


redeemed whereas acharge in perpetuity cannot be ` 


redeemed at all There is therefore no question of. 
redeeming.a charge but only paying up the’ arrears 
of maintenance due and preventing the sale of the 
property in execution of ths decree. Martius Hassan 





v., KALAWATI All. 302 
— S. 59, SER TRANSFER oF PROPERTY Act, 1882, 
s4 942 


~— m8 59 — Mortage by deposit of title déeds— 
Copy of document deptsited as title deed—When 
suficient : 


“ Where the title deed: deposited with the creditor. 


is a copy of the registered deed and it appears that 
the depositor could not be in possession of the 
original title deed and he could produce only a copy 
of the same, the mortgage is valid and should be 
upheld Guroas Man v PUNJAB & Sinta Bank Lrp. 
- geen Lah. 942 
Ss 7O-Mortgage of land with building— 
-Subsequent installation- of machine for permanent 
use~-Machine, ifconstitutes accession: to mortgaged 

~ property —Fiziures —Tests—Lnglish Law. 

Whéré a land contuining a building .is mortgaged, 
and-a machine is subsequently firmly fixed to the 
building for permanent use, though it could be 
removed without permanentinjury to the building; 
the mortgagee is entitled to claim the machine -ag 
an accession to the mortgaged property within the 
meaning ofs 70, Transfer of Property Act. i 

JA -test applied in English Law for a decision on 24 
question of fixtures is whether the machinery attach- 
ed to real property is attached thereto for the per- 
manent use or the more beneficial enjoyment theret 
of. R, M. P. M: CHETTIAR Fira v Siemens (INDIA) 
Lip l “Rang. 283 

s. 82—Contract to contrary, nature of 

Execution sale—Applicability of 8. 82. = 

All theelementsof contract are as much present 
when a sale takes place in execution of a decree, aa 
in an ordinary sale by two contracting parties and 
hence even in a sale held in execution of a decree 
there can be a ‘contract to the contrary’ within the: 
meaning ofs, 82, Transfer of Property Act GuLZARI 
Lat v. ALI AHSAN ' All, 52167 

s. 82—Mortgage of villages’ K and L’ 
. Subsequent mortgage of K to G and of L` to A— 

Suit by G on mortgage and purchase, by him' of. 
` village K~-Payment to prior morigagee—Right of- 

contribution of G against A. ae 

T e mortgagor- executed two deeds of simple mott 
gage, both in favour of G, a village K and a housé 
being hypothecated to secure the advances to which 
the -deeds related, Subsequently he executed a 








-usufructuary mortgage in favour of A-in respect” of 


another village L. G instituted a suit for enforcement 
of his mortgages impléading the mortgagor, ‘the prior 
and subsequent mortgagees and obtained a decree 
for sale of village K and the- house. The village K 
was sold and purchased by G who paid off certain per- 
sous who were the prior mortgagees in respect of both 
villages. Then G filed a suit for contribution against 
A the usufructuary mortgagee of L under the sub- 
sequent mortgage : KA NGA La AA 

., Held, that although the fact that the purchase 
price was small and below the market, value had ‘nō 


„effect on G's right to obtain contribution, -the circeum= : 


stances led to the conclusion that G purchased thé 
village K subject to the entire encumbrancé in favour 
of the prior mortgagees with the result that village L 
became free from encumbrance as between the auction 
purchaser and the judgment-debtor;_ 


+ 
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. Ít established a principle. inconsistent 
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Held, further, that the purchase’by G of village K 
implied an agreement by G that he would pay all 
that was dueto the prior mortgagees and hence there 
was “a contract to the contrary . as contemplated by 
s. ' 82,- Transfer of Property Act, which therefore 


. would .not .apply, and ‘consequently, G could not 


call upon any one to contribute towards a liability 
which was his own. .GULZARI Lian v. ALI ABSAN 
. All. 521 (b) 
S 82—Right of contribution, if presupposes 
joint liability. ` 
The right toobtain contribution presupposes the 
existence ʻofa joint -liability. Where the liability 
rests on-óne person only, contribution is wholly out of 
question . GULZARI LAL v. Att AHSAN All. 521 (b) 
—————$, 83, Sez Segoro Rerwer Aor, 1877, z 19 
so ; 062 
siS: 91. See Orvıu ProoRDURE Cope, 1908, 
O; XXXIV, x..1 i - 525 


- .8. 92—Subrogation — Person simply per- 
. forming his own obligation or covenant—Right ‘to 

claim subrogation. SAH 

The: rule ‘against the subrogation of a mortgagor 
is“extendéd toany purchaser of the equity of 
redemption or encumbrancer who discharges the 
prior’ encumbrance which ‘heis by. contract express 
or implied bound to discharge. A person: cannot 
claim subrogation when he simply performs his own 
obligation or covenant. JAIDEVI Kuwar w. SRIPAL 


Sines, | Oudh 628 
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=== S, 108 (h)—Fixtures—Tenant not removing 
fixturesiwithin reasonable time—Suit for: com- 





pensation, if maintainable—Scope ‘and. object of . 


8." 108-(h)--Améndment in 1929—E=xtension of period 
feorremoval. __ ; > ; 
Section-108, cl. (h), Transfer of Property Act, is 
intended’ to þe a'complete statement of the tenant's 
right as ‘regards removal. of fixtures. If- the right 
given by ci, (h) is exhausted, the tenant will not 
havé'a, further right to remove the fixtures, making 
out his right by the personal law or by the general rule 
of equity and good conscience. The intention of cl (h) 
was ‘to declare the: law and-to.substitute fora law 
dependent upon the personal law of the parties or 
general considerations of equity a definite principle- 
with the 
principle of -quicquid plantatur by declaring the 
tenant's right to remove, but ‘it limited- and ‘defined 
the tenant's right to remove a right'to be exercised 
during the term, : . pa = 
“No new principle on ‘this “matter was introduc- 
ed: by the amendment of the Act in»1929. It 
extended’ the period .within ` which the + lessee 
could remove . beyond the : ‘continuance*® of ‘the 
leiise”.: any further time during which ‘the’ lessee is 
in-possession'of the property leased, but did nothing 
more, Govinpa Prosap Suan v, OHARUSTLA Dasst 
3 . ` Cal, 1238 
~S, 123--Gift in respect of immovable pro- 
a Danos of registered agreement—Validity 
of gift, 
| ANA there is no. registered instrument in re- 
spect ofa gift, the subject-matter of which is 
immovable property, the .provisions of. s. 123, Trans- 
fer of. Property : Act, are not complied with and the 
‘gift ia not valid. LIM OHARLIE v. OFrIOIAL RECEIVER 
` : AH MP : P. ©. 328 
<n 8, 129.-Sea-MugamMapan.Law . 504 
neon §, 132=-Olaim for. profits, if an lonan 
9 
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Trust—Person holding property as trustee—Arrange-° 
ment entered into by the person—Whether becomes 
family arrangement—Transaction entered into by 
person in active conjidence—Burden of proof as to 
bona fides. x ; h 
A person occupying the position of a trustee in 

respect of a property and having no personal inter- 

est in it, cannot claim tobe amember ofthe family 
owning the property in respect of which there exists 

a dispute: and any arrangement entered into by 

him regarding the property cannot be described as 

a family arrangement When one of the parties to 

a transaction holds the position of active confidence 

with regard tó another person, the onus of proof 

of the bone fides of a transaction entered into between 
them is onthe former. Lexu Ras v Mauras KAUR 
EON - Lah. 968. 

-Trustee's power to determine who are entitl- 
ed to benefit of trust—Hzercise of power—Civil 
Court's jurisdiction to interfere—No interference 
unless discretion is exercised mala fide — Mere 
allegation of want of bona fides will not give 
jurisdiction—Facts must be stated, i 
Although the trustees have the power to decide 

whether’ particular persons are entitled to the bene- ` 

fit of the trust income or not under the trust deed, 
that discretion of the trustees isliable-to be super- 
vised and, if necessary, altered by the court. 

Tt is, however, equally clear that once the trustees’ 
have exercised the discretion and the exercise is 
within their-power, unless it ` is shown that the 
exercise of’ the discretion was not bona fide or was 
perverse, the court would not interfere with the 
exercise of that discretion. Once the trustees have 
decided the matter after making such. inquiries as 
they ‘consider proper, itis not ‘for the court to 
decide whether the decision was’ unfair or” unrea- 
sonable, ; ; : me 

The mere allegation that. the -decision of the 
trustees is not bona fide is not sufficient to give the 
court’ jurisdiction to inquire into the decision: of 
the trustees. It is the duty of the persons who 
impugn the act ofthe trustees to put’ before the 
court the-various factaon which they rely for show- 
ing that theact of the trustees was not bona 
fide. Avice Rica v. S, N. Gama- Bom. 579 
U. P. Court of Wards Act - (Ill of 1899), 

8 34—Fulfilment of conditions mentioned in 3. 84, 

prov. 1-—Court of Warda, if bound to give consent 

—Ezrercise of discretion by ‘Court of’ Wards— 
` Whether can be questioned: by Civil -Court—Power 

to withdraw consent given already. ; 

Where the conditions referred to 'in proviso-1 to 
5. 34, do not exist, the -Court-of Wards is precluded 
from withholding ` its ~ consent.’. The exercise ‘of 
any -discretion conferred ón ‘the Local -Govern- 
ment, or the Oourb of ‘Wards ‘by this Act shall 
not’ be questioned in any Civil’ Court, Odnsequently 
where there is a finding that: consent- was’ ‘withheld 
by the Court of Wards, the question as to whether 
the consent was properly or improperly withheld 
cannot be discussed. © ; 

” Obiter.~-It-ia very desirable that the Gourt of 
Warda‘ should have power to withdraw, on proper 
grounds, 8 consent previously given, since- ib is 
easy to. imagine cases in whch important facts, pre- 
viously unknown to it, might come to the knowledge 
of the Court of Wards after the giving of its congént. 
Ras BANI. DWARKA NATH SINGH - ' Oudh 160 
——-$8.34,47~—-Evidence Act (I of, 1872), sa. 

6, 8, 9, 11—Wills—Consent of Court of Wards— 

Whether should bein writing—-Coneideration of 

correspondence to decide if consent was given, - 

According tos. 3% of the U.°P.:Oourt of Ward5. 
Aot,. the consent of the Court of Wards in the casa a 
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wills must be in writing butitcan be given either 
previously or subsequently tothe making of the will 
though it must be given during the lifetime of the 
testator, The provisions of the old Act did, not 
exclude the consideration by the Court of Wards of 
8 completed will for the purposes of deciding whether 
to accord or withhold consent. In otder to consider 
whether. the consent of the Court of Wards was or 
was not accorded to a will, the whole of the corres- 
pondence between the district authorities; the 
Commissioner and-the Board’of Revenue on’ the 
matter, should be considered according to the 
principles laid down in ss, 6, 8, 9 arid’ 11, Evidence 
Act, as ‘being partd‘of'the “res geste." " Ras 
Dwarka Nats SINGH Oudh 160 


U P. District Boards Act (X of 1922), ‘s,.15— 
Election--Validity of—Whether can be questioned 
only before an election tribunal. ~~ a 
The. U. P. District Boards Act, does not con- 

template that the validity of an election shall, be 

questioned otherwise than by means of an election 
petition which must be decided. by an. eléction 
tribunal constituted under the provisions of the 

Act. Whether, the election of a person can be set 


aside on the ground that his name was not properly: 


entered.in the electoral roll, is a. matter which’ 
must be considered by an election tribunal and not- 
by any other court. ABDUL AHAD V. ASHFAQ ALI : 
qe Meg i ; Oudh 792, 
88.18 to 23—Dismissal, of election petition 
. by District Judge—Revision; if lies to High Court. 
-,-Where an. order dismissing “an election 
under s. 15,-U. P. District Boards Act, 1923, 
lenged on the ground that the matter 
already -been privately adjusted : E 





PeT 


is Chal-, 
in dispute had, 


Held, that no revision lay under s. 115, Civil Pio? |: 
cedure Code, as the Election Court whose deci ` 


sion was. being impeached was, not a Civil Court 
and hence it was not under the ‘superintendence of 


the High Courtunder s.107, Government: of India . 


Act.: Rao Masoom ALI Kuan v. Rao ALI AHMAD KHAN 
ne sie So ga 4 AU A48 
U. P-Government Notification No. 576-1, A-93° 
` dated March- 26, 1932. Sse Execution’ 1201 
———Interpretation‘of—Sale by Civil Court in 
contravention; of Notification—Validity of. | 
Oases : of execution of ‘all decrees of. the nature 
| described in U, P; Government Notification No. 576-1 
A-93, dated March "26, 1932, if pending .on April 1, 
1932,in any Oivil Court “were to be transferred'to 
the Collector. Ifa sale in execution of a decree had not 
been made previous to April 1, 1932, the execition 
proceedings muat be | held to be pending. Sales 
in executionin respect of decrees of, tha nature 
described in the Notification, by a Oivil Court ‘aye 
yoid. AMIR Hainer ò. Bassu Lat", Oudh 613° 


U. P. Land ‘Revenue Act (Ill of 1901), ss. 32, 
- 44, 233°(I)--Defendants entered: in khewat .as 

‘lessees of. ‘proprietary riyhts—Suit to declare: 

defendants aré' not lessees but ordinary ‘thekadars 

—Cognizability of suit in Civil Court. : e 

Where the ‘names of: the defendarts” have been 
entered in the khewat as lessees of proprietary‘ rights 
and a suit is ‘instituted for a declaration that the 
defendants are not lessees ‘possessed ‘of heritable and 
non-transferable rights-inthe village, ‘the tognizancé 
of the. plaintiffs’ claim in the civil Court-is not 
barred. | A relieffor a déclaration’ that thedefendants 
are neither the proprietors nor under-proprietore of 
the village, is also not barred.. In ‘the-former. case 
‘although 8. 233 (1), U. P, Land Revenue’ Act bare the 
cognizance of the relief, the case is covered bys. 44 
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petition, ; 


: pal limits into the Municipal limits. 


.within'those limits’ ‘Raz NARAIN VARMA v, 


[1984 
U: P. Land Revenue Act-—coneld; `~ 


which gives the civil Court jurisdiction to determine 
the ‘interest’ of persons ina svillage provided their’ 
names are entered in any of the registers prescribed: 
by cls. (a) to (d) of s. 22. | AvapHosH SINGH Vi ` 
LacHHMAN SINGH oh . Oùdh 823- 
———— S. 144. Sep Aara TENANOY Aor, 1926, s. e hey. 
—s. 233 (I). Sez U. P, Lanp Revenue: Act, 
1901, ss. 22, 44 823: 
U, P. ‘Municipalities Act (Iof 1916), “ss: 116 (g},->°” 
219 (Gi—Absence of resolution of Municipal Board. 
closing a public lane—-Absence of evidence to: show 
deiegation of ‘power to Chairman of Public Works 
Committee—Sanction granted by Chairman. to .close: 
lane— Legality of—-Suit` im respect of ‘encroachment 





on lane—Maintainability of. A” KE 

Under s. 116, el, (g) of the United Provinces Muni- . 
cipalities Act (II of 1916), the property in all-public 
streets and things existing on or appertaining to 
auch streets: vests, in the Municipal Board. Section 
219, cl. (c) of the Act authorises‘a Board to turn, 


‘divert, discontinue ór close any public “street vested 


init. In the absence of any, regolution of the Board 
directing the‘ closing of .4, public lane ‘and in the 
absence of any évidence to/show, , that, the “Municipal 
Board had delegated” its power under 6. 219, cl. (oJ 
to the Chairman ‘of’ tlie’ Public’\Works ‘Committee, _ 
it cannot.be held “that thé. sanction granted by the. ` 
Ohairman.of the -Public Works Oommittee can “bee”. 
regarded as an ordér of the “Municipal Board closing ~ ' 
a publi¢ lane. In such. case, there is nothing to 
prevent a person ` froin ‘seeking relief against the’ 


defendants in respect of enéroachment made by 


them on jand’ which-is a public lane.’ Suseatr v. 
MADHURI SARAN “4 P Gaa : : Oudh 107 
~—-§,155 — “Introducing .or attempting . to 
introduce’ within ‘octrot ‘limits’; meaning. of ~ 
Existence of intervening space between two: parts of 
a Municipal area~ Goods ‘taken from one part- to 
-` another—Octroi duty, if: payable— Articles . of 
foreign production exhibited ‘by. vendors within 

< Municipal area: * ` - deg Ph r d 
- The words ‘introducing or attempting to introduce 
within the octroi limits”, occurring in 8-155 of the U.P; 
Municipalities Act, obviously, imply-the introduction 
of dutiable articles from a place ' outside the Munici- 
Í Where there is 
an intervening space between two parts. of a munici 
pal area and goods are taken -from one such part to. 
the other, it cannot be said that such goods are being 
introduced within the-octroilimifs, «© 2... o 
: The whole object ‘of a provision. like the one cons 
tained in e, 156 is to impose octroi duty ‘on ‘goods 
imported from outside- Municipal’ limits: It could 
hever have been- contemplated that articles purchased 
within thé Municipal. limits: may become dutiable 
. MUNICIPAL 

BoARD, FARRUKHABAD ian . All, 1199 
` 8. 219 (0). Sge U. P. . MUNIOIPALITIRS .AOT, 
1916, 8. 116 (g)-. . 7: woe at a AMOT 
= s 321-—-Notice on husband to demolish 
building—Whether bindingòn wife—Suit by wife 

. for declaration that the „building . was hers—, 
Maintainability of. pe eae a 

~ The Town Area Committee of a place finding that: 
8 person had ‘built a shop. without permission.. of 
the Committee. prosecuted him and subsequently 
served on him a notice to demolish the building. 
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-Thereupon his wife fileda suit fora declaration that - 


the shop was her property having been sold to her in ; 
lieu of dower as.early as 1928.and thet the shop was | 
not able to be demolished - because it had- been `’ 


constructed before the sections which authorise th 


aad Coe ee r 
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Town Area Committee to demolish unauthorised 
buildings came into force; Ee i egy = 
Held, that there was nopresumption that, she had, 
an information of the service of notice to her husband 
and ngt being a party to the procéedings before.the 
Town Area-Committee and the Appellate Authority ` 
she was entitled to: maintain the. suit, and that if 
the .Committee admitted her title, it-would be open to 
itto issue fresh notice againat her if so advised. 
UHAIRMAN, Town AREA, MANDHA, Districr HAMIRPUR 
V, MANGLO, 3 ao a a All, 873 
~ 5 326—suit against “Municipality '~ on 
contract—Limitation—Section, 826, whether applies— 
' ‘Act done or purporting to have been done in 
official capacity’, meaning of. . 

“The period of. limitation of six months provided in 
8.326, U. P. Municipalities Act, for suits against a 
Board oran Officer of the Board in rebpect of “an act 
done >or purporting to have been done in its. or 
his official capacity’ is not intended to apply ‘to suits . 
on contract., ~The section’ is intended” only ‘to cover 
wrongful acts done bya Municipal Board or by its 
officers or, the servants of that Board. eee 

“The making of a contract is not an act in, the 
performance of 2 statutory duty and. there is no, 
reason why the period of limitation should be’ less in. 
the case, of suits on contracts against Municipalities, 
Montorpan Boarp, Adea v. RAM Kissan ete 

; - + AN 186 (by. 


6, 337 (3)—-Agra ‘Pre-emption Act (XT of; 
. matters, Kamaxaya Dat Ram v: KusHAL 


- 1922),.8. 4(6)—Notified area. tage 
| Under s. 337, sub-s. (3), U, P.Municipalities Act.” 
the decision of the Local Government that a local 
area is not an agricultural village is final and 
conclusive under s, 4 (6) of the Agra Pre-emption Act. 
A Notified Area merely means a local area in. regard 
.to which a Government notification has been issued. 
Munammap Sarp Kaan v. MANGAL Prasap Duss 

All. 339 
U.-P. Village Panchayat Act (VI of 1920), s.71 

-~ Power of Collector to review his own order— 

Jurisdiction of Civil Courts in respect of cases 

before a Panchayat Court — Whether restricted— 

Proceedings of Collector in exercise ‘of’ his: powers 

under the Act—Whether proceedings of the 

Panchayat. 

Section 71 of the U. P. Panchayat Act gives power 
to the Collector to cancel any order or decree passed 
by a panchayat. It follows that the Collector has 
power to review his order in the same way as any 
other court has power toreview its own order, parti- 
cularly when there isno statutory bar drawn to such 
review. 2 i 

The jurisdiction ofthe Civil Oourt in respect, of 
cases before a Panchayat Court is restricted to those 
cases provided forin s 71 of ths Act. : 

The proceedings of the Collector in exercise of the 

owers with which he is vested under the Act must 
be deemed to be proceedings ofthe panchayat. LALA 


Ram v. BUDHU All. 990 
-S 75. See ORIMINAL PROGEDURE Cope, 1893, 

8. 174 (4) oa 676.(b) 
Wakf. See MUuHAMMADAN Law 173 


WIll—Construction —Principles — Will must be read 
as a whole—Value of precedents. 

In construing a will the intention of the testator 
must be gathered from the terms of the will then 
before the court, reading ibas a whole, and_ not 
much assistance is derived from previous ‘decisions 
on the construction of other wills, where the 
language was different from that of the will under 
consideration, Nagas: UKHEDA GUJWAR v, ANANDJI 
Duyagst Guitar Bom. 770 
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Construction— Property to pass to, devisee. 
-and after him to his eldest son under rules of 
succession laid down in statute —Whether tönfers 
absolute right on devisee—Intention of testator—" 
Other provisions of settlement, if may.be referred, 
to—Oudh Estates Act (I of 1869). i 
The material portion of a will was as follows :.. 
“ Besides the villages comprised” in Taluga Rasul- 
pur entered in List III other villages and shares ian, 
villages entered in List IV given at the foot of this” 
deed, shall pass tothe said S and aftér him to his” 
eldest son under therules of succession laid down 
in Act Iof 1869": . y g i 
Held, that the direction thatafter S the villages, 
in List IV were to passto his eldestson under 
the rulesgof succession laiddownin Act [of 1839, 
imported no more .thanthat after S's death his" 
eldest son wasto take these villages, for by s 22, 
of Act Tof’ 1839 itis provided that in: the. 
event óf intestacy the eldest son, shall’ succeed, and’ 
thatthe, bequest was really much the same asif it 
had been expressed in favour of S and after him his 
heir ‘at law, according to the statutory law ofin- 
testate succession. fi X : 
In construing a will, guidance 


„is to be sought, 
from the dominant intention of the testator. 


It is; 


“of course, always legitimate, and frequently helpful,’ 


to look to other provisions of settlement, in order, 
to see what isthe'vocabulary of the testator and, 
how he expressés himself ` with regard to other, 
OHAND < 
f | ‘PLC 1133: 
—— Person having restritted powers under will— 
Whether has, power to sell as ‘an act of good 
* management. ` - 


A person having restricted powers under a will 
cannot gell the property except for special 
valid necessity, such as marriage of a 


daughter's son, daughter's daughter or other lawful 
expenses. This does notinclude power to sell the 
property as “an act of good management.” Lera Ras 
v. Mantas KAUR Lah. 968 
~—— Suit on will alleged, to have been executed 
but lost or destroyed — Question depending on 
credibility of witnesses—Trial Court deciding case 
on evidence—Absence of comment on demeanonur 
of witnesses—Power of Appellate Court to judge of 
the matter—Allegation as to conspiracy and perjury 

—-Witnesses not discredited—Conspiracy and per- 

jury,if can be attributed to plaintiff and her 

witnesses—Will neither registered nor privately 
deposited with Registrar—Whether justifies disbelief 
in strong evidence of plaintiff. 

The plaintiff instituted a suit claiming the estate 
of adeceased Hindu who died childless, by virtue 
of a will said to have .been executed by the 
deceased but which had been lost or destroyed. 
The question asto whether the will had been made 
by the deceased in favour ‘of the plaintiff, was 
answered in the negative by the trial Gourt but the 
High Court in appeal decreed the plaintiff's suit: 

Held, (i) that as the trial Judge's rejection of the 
plaintiff's evidence was solely based on the evidence, 
oral and documentary, placed before him, he 
made no comment on the demeanour of the wit- 
nesses or on their truthfulness apart from comments 
on tha probabilities of the truth of the story actually 
told by them viewed in the light of the surrounding 
circumstances, the Appellate Oourt was in as good a 
position to judge of the matter asthe trial Court; 

(ii) that the criticiams of the trial Judge amount- 
ed tothe allegation of æ conspiracy on | the part 
ofthe plaintif and her witnesses, and as none of 
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the witnesses was asked any question as to any 
discreditable action on his part'at any time of his 

e mor was any suggestion made to any one of 
them that he was engaged in a conspiracy, nor was 
the initiator or the active mover of the conspiracy’ 
indicated, the trial Court was not entitled: to attri- 
bute to the plaintiff and her witnesses, conspiracy 
and perjury, unless the story told by them, coupled 
with the surrounding circumstances, was of itself 
so unnatural and improbable that only one conclu- 
Sara a conspiracy and perjury—was reasonably 

OBB 
P (iii) that although the fact “that the will was 
neither publicly registered nor privately. deposited 
with the Registrar for safe custody, afforded ground 
for serious comment, such comment was insufficient 
to justify disbelief of the strong and substantial 
body of evidence onthe plaintiff's behalf, Govinp 
Prasan v, BALA. KUNWAR ' P. C. 326 

—Undue influence—Considerations, 

The fact thata will left large’ legacies to the 
brothera and sisters for whom the testator had no 
reason to entertain affectionate or grateful feeling is 
a strong indication that no influéncé was brought to 
bear upon him by the relations with whom he was 
living. The fact that the document was written by 
a party who took a benefit under the will is such a 
"circumstance as might call upon the court to be 
vigilant and jealous in examining the evidence in 
support of the instrument. Unless every suspicion 
is removed it'might be improper to pronounce in 
favour of sucha will. Swirav.Smira Sind 404 
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WORDS AND PHRASES:—. 
Business ‘business connection’, meaning of, . 
Sez Incomes Tax Acr, 1922, a. 42 370° 


Custody order, meaning, of. Bre BURMA 1 PRRYEN- ` 
TION OF ORIMB (Youna. OFFENDERS Act), ‘1930, 
as. 2 (d), 16 (d),-20 (3) 

Detains, meaning of.” Ser PENAL Cons, 1860, a a3. 


Document of title, meaning-of: Szz ‘Teanersg or” 
Propeety Aor, 1882, as amended in ~1929; BB, 
58 (f), 59 | 1105: 

‘Has escapéd assessment, -meaning ofi Sze 
Income Tax Aor, 1922, 65 34, -22, 23, 66 (2) 663: 


Malkana, meaning, of ` 
The term “malkana' ia as much appropriate to 
describe proprietary interest as under-proprietary 
interest. Mauna BAKHSH v, SPEOIAL MANAGER, . Court 
or Warps, BALRAMPUR Oudh 1011. 
Sakhta pardakhta. Sre POWER or ATTORNEY ||. 
843:. 
Shikml, meaning of. $ 
The word ‘shikmi' as used “in the 
talug’ denotes some degree of dependence -on the 
zemindar, and some vernacular equivalent’: ‘having 
to be-found for non-occupancy, it would not «be 
inapt to describe tenants who are so much less inde- 
pendent of their landlords than ténants who possess 
occupancy rights, “ANUP Manto v, MITA tere 
P. ©: 977 
Unable -to pay his debts, ‘meaning of. Sus 
ProvincraL Insonvancy]Act,. 1887, s. 25 © o n 
Zare Peshgli Lease. See TRaNsrER or PROPRÈTY 
AoT, 1882, 8. 58 (d) 521 40) 


word ‘shikni- 
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PREVENTION OF OFFENCES AND WORKING OF SECURITY SECTIONS. 


Courses open -to 


Courts and Police. 


[Contributed'] 


The object of these sections being pre- 
ventive and not punitive, its provisions 
are aimed at persons who are adanger to 
public by ‘reason of their committing cer- 
tain offences suchas assault in anaggra- 
vated and defiant fom, or other offences in 
which a breach of the peace is an essential 
or necessary ‘ingredient. Though this 
chapter givesa certain amount of discere- 
tionto tha Magistrate inthe application of 
these sections, it should not be lightly 
invoked in all cases; and great caution, 
discrimination, cireumspection and watch- 
ful care is required of them specially in the 
exercise of this preventive jurisdiction 
so that it may not be felt to be harsh and 
oppressive by the persons who are brought 
under the operation of these sections and 
it-is incumbent on the Magistrates to 
record a clear finding with respect to facts, 
which intheir opinion make the applica- 
tion of these security sections applicable 
to the case. 

Security sections may be classified into 
(a) Security for keeping the peace on con- 
viction, the chief aim being the prevention 
of offences regarding the public tran- 
quility. (6) Security for keeping the peace 
on information. This aims at a preventive 
effect generally on offences concerning 
property. From the Police point of view, the 
provisions of s. 107 are important. While 
both the sections (106 and 107) aim 
at prevention of breach of peace, it will be 
instructive to notethat under s. 106, the 
order is tobe passed on conviction for any 
of the offences specified therein at the 
time of passing the sentence, but 
under s. 107 the order is to be passed 
after issuing notice to the person proceeded 
against in the first instance, recording 
evidence as ina summons case, and finally 
coming toa finding that’ security with or 
without sureties should betaken for preserv- 


147—J,1 


ing the peace. In other words in cases 
under s. 107, the Magistrare has to test 
the value of the information already re- 
ceived, by giving an cpportunity to the 
person proceeded against, to prove that the 
information received is unreliable. An 
appeal is provided front an order under 
s. 107, but the order under s. 105 isan 
incidental order and it follows the result 
of the appeal against the conviction and 
when the conviction is set aside, the order 
also falls to the g ound. 

Good behaviour proceedings may be in- 
stituted under ss. 108, 109 and 110 and of 
these ss. 109 and 110, being in constant use 
by the Police, they require to be enlightened 
asto their correct working. < 

Security for good behaviour can be de- 
manded under ss. 108,109 and 110. Sec- 
tion 108 deals with security from persons 
disseminating seditious matter; s. 109 
deals with security from vagrants and 
suspected persons and proceedings under 
this section are chiefly intended to apply 
to those criminals who are concealing their 
presence with a view to committing an 
offence who have no ostensible means’ of 
subsistence, or who cannot give a satisfac- 
tory account of themselves. ‘They are prac- 
tically analogous to the provisions of the 
Criminal Tribes Act which apply in the 
caseof registered members of a Criminal 
Tribe. 

The mere fact that a person is penni- 
less, or is without work, will not render 
him liable to be dealt with under 
this section and especially in our country 
where there. is a large body of people 
without any work, there will certainly be 
men who have no means of subsistence and 
who depend on the charity of others for 
their very subsistence, andif such persons 
are called upon to find security, much 
injustice will be done, Further, there is 
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also a floating labour population who 
have no place of abode, who spend their 
nights in verandahs and door ways of shops 
and eat where theycan. If such people 
are required to prove to the satisfaction 
of the court, that they have work, 
it will be very difficult: for them 
to prove it and to call on them to give 
security is to perpetrate a jùdicial farce, 
for nobody will stand surety fora home- 
less labourer. The logical result will be, 
that such persons will be spénding their 
lives in jail for various terms for failing 
to furnish security. 

But if action istaken against suspi- 
cious strangers, lurking within the Magist- 
rate’s jurisdiction, who cannot account 
for their presence there, and who cannot 
give a salisfactory account of themselves, 
it will bea proper exercise -of powers by 
the Magistracy acting under these sections. 
It should be distinctly borne*in mind that 
honest but homeless labourers aie to be 
treated quite differently frum. habitual cri- 
minals who are a real pest to the society 
at large who should be freed from the 
menace of such dangerous characters. 
Persons habitually committing robbery, 
theft, house trespass, mischief, extortion, 
cheating; forgery, habitual receivers of 
stolen property, habitual protectors of 
thieves, habitual kidnappers or abductors or 
those who are sodesperate and dangerous 
as to render their being at large hazardous 
tothe community, come within the opera- 
tion of s. 110 and sufficient protection can 
be given to the society from the mischie- 
vous aclivities of such men by controlling 
.and checking their movements by demand- 
ing security from them for their good 
behaviour for a specific period: 

The circumstances, which ordinanly 
justify proceedings under s. 109, Criminal 
Procedure Code, are: (a) when a person is 
found at an unusual time in suspicious 
circumstances, (b) at a place where he 
has no business to go or remain at that 
time and is further (c) unable to 
furnish a reasonable explanation of his 
presence or on being questioned, gives a 
false name and residence, (d) and where 
being seen or challenged by a Police 
Officer or any o'her person, runs away or 
attempts to run away, (e) when a person 
is in possession of implements of house- 
breaking. 

It should be noted that all the above 
points must be supported by evidence of 
bad or suspicious characters. The intelli- 
gent use of bad character rolls, aids a 
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good deal in the prosecution of a person 
under this section. The case of a person 
running away on seeihg a Police Officer 
deserves to be considered rather carefully 
and discreetly, and the mere fact that a 
person was found talking at night with 
some persons of bad character, is no 
evidence that he was taking precautions to 
conceal his presence. There must be some 
definite aitempt at concealment by taking 
precautions such asa disguise or other act 
to indicate a desire on his part to conceal 
his presence (See Rambirich Almi v. 
Emperor, 97 Ind. Cas. 648; 27 Or. L. J. 
1128.) 

“When any of the above facts justify 
proceedings under these bad livelihood 
provisions, the person concerned should be 
immediately arrested under s.55, Criminal 
Prcecedure Code. In case of his inability 
to furnish bail on demand, he should be 
seat in custody, to the Magistrate, witha 
report for necessary action. Enquiry 
should at the same time be started to as- 
ceitain the man’s antecedents and character 
and all inform:tion obtained by the 
Police should be la.d before the Magis- 
trate. 

‘The circumstances justifying proceedings 
under s. 110 are different. Special attention 
should therefore be paid to making neces- 
sary selection of persons and cases for 
prosecution— only sufficiently strong cases 
should be taken up. Weak cases in which 
there is no reasonable hope of success 
should never be touched. It is enough if 
leaders and active members of a gang are 
proceeded against, as the securing of a 
substantive sentence for the leaders will 
have the desired effect of breaking up the 
gang and turning away the rest to paths 


approaching honest livelihood. In all 
bad livelihood prosecutions, the first 
consideration is secrecy prior to 


arrest, All proofs collected prior to arrest 
must be strictly confined to such paper 
evidence as can be kept confidential. 
Once the bad character gets wind of an 
impending prosecution, he will either 
over-awe all possible witnesses or he will 
abscond. When the arrest has been made 
(and not till then) the Police Officer should 
proceed to collect verbal evidence, ex- 
amine the witnesses, and get the case 
ready to be put up before the Magistrate on 
his arrival. 

The responsibility of adducing sufficient 
evidence for successful termination of 
proceedings should rest with the Police 
alone, In bad livelihood cases evidence of 
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general repute is an important item of 
evidence. 

It is admissible to prove that a person is 
an habitual offender by general repute, 
which means the reputation which a person 
bears among his neighbours and what is 
generally said of him by the people of his 
village or town is his general reputation, 
The evidence of such general repute should 
be procured by oral testimony of witnesses, 
who should be selected if possible from 
various sub-sects or communities different 
from the offender's and such evidence will 
undoubtedly weigh with the court, as being 
highly reliable. 

' The said witnesses should themselves be 
respectable and should not bear directly 
or indirectly any grudge or bias against 
him. In other words no special motive 
should prompt them to give evidence. No 
special number of witnesses is required to- 
prove the general repute as the limit has 
always to be fixed with reference to the 
quality of the evidence and seriousness of 
the proceedings. 

Witnesses for general repute may be 
those who may personally know the accused 
to. be of good behaviour. Such persons, 
when questioned as to the source of their 
personal knowledge, should be able to 
answer positively that the accused was 
absenting himself from his house at night, 
and that they know accused's associa- 
tion with bad or suspicious characters and 
wandering with them at unusual places 
and unusual times, 

In order to corroborate the evidence of 
general repute the points noted in the- 
Police history sheet (which is a privileged 
document and which cannot be used in 
evidence) should be proved independently, 

They are :— 

(1) Previous convictions. Though this is 
itself not a conclusive proof, nor an essential 
element constituting a' proceeding under 
this section, yet it is proof to show that 
the accused was of bad character at the 
time of his convictions. Its value is 
greatly enhanced: when coupled with evi- 
dence of general repute or proof of any 
definite act subsequent to his release from 
jail. The latter kind of evidence will 
prove that he has reverted to his former 
mode of life or that he is continuing in 
this same mode. 

(2) Association of the accused especially 
at night. This should be proved by the 
statement of persons whs have’ witnessed 
the accused in company with other bad- 
mashes or bad characters and who have 
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seen the accused visiting bad characters 
and bad characters visiting them. Associa- 
tion may also be shown by proving suspi- 
cion, conviction, discharge or acquittal in 
batches. 

To prove such conviction etc., in batches, 
(a) complainants (b) witnesses (e) Police 
Officers and other persons concerned in 
such previous cases ought to be summoned 
for the prosecution to prove all or any of 
the above points. Absence of the accused 
especially at night should be proved from: 
the statement of Police Officers who found 
him absent. The Village Munsif or other 
neighbours will be in a .position to have 
personal knowledge of the matters and 
they should be put in court to testify to it, 
Proof of occurrence of crimes at or near the 
place visited by the accused, coincident 
with such absence, forms very strong 
evidence against the absentee. Suspicion 
of participation in specific cases of crime 
may be placed before a court by adducing 
circumstantial evidence. These facts are 
(1) The presence of the suspected person 
in the locality previous or subsequent to 
the occurrence, (2) Identity of any property 
left behind by the culprit at or near the 
scene of occurrence as belonging to the 
accused, (3) Confession by an accomplice 
implicating the accused, (4) Identification 
of ithe suspect’ by complainant or other 
persons, (5) Recovery of suspicious prop- 
erty from hs house on search, (6) Abscond- 
ing soon after the commission of crime 


-when people “began to suspect him, (7) 


Identity of foot-prints with those fuund on 
the scene of occurrence, (8) Fluctuation of 
crimes corresponding with the period when 
the accused wasin jail or outside, (9) Want 
of any known means of livelihood or manner 
of living in excess of such means. This 
portion of the evidence should be proved in 
court by the evidence of village officials or 
neighbours who are supposed to have 
knowledge of it. Toderive information, a 
keen observation, and correct deduction on 
the part of a Police Officer is essential. In 
the course of patrolling, surveillance and 
investigation, brothel houses, gambling 
houses, opium shops, or drinking taverns, 
are important sources of information, which 
should never be neglected by the Folice. 
To disprove the prosecution case under 
these sections, practitioners should note the 
vital defects in the evidence let in and to 
dothis effectively, a correct appreciation 
of the details as set forth above is useful. 
In conclusion, it will be- useful to bear 
in mind that s. 106 can not be applied to 
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cases where there is only a possible appre- 
hension of a future breach of the peace and 
that it is only when there has been a con- 
viction of the accused for the offence charg- 
ed and not till then, that a Magistrate can 
resort to this section ; that for the applica- 
tion of s. 107, the information as to the 
probability of a breach of the peace, should 
be a reliable information of a clear and 
definite kind, directly against the person 
concerned and should disclose tangible 
facts and details against him, so that he 
may have sufficient notice of what heis to 
meet: Ainuddin v, Emperor, 71 Ind. Cas. 
694; 24 Cr. L. J. 230; and where there are 
doubts as to the existence of the respective 
rights and obligations of the parties, the 
proper procedure is to bind down both the 
parties, so that the order of the Magistrate 
may not be detrimental to either (See 
Dindayal Mazumdar v. Emperor, 34 C. 
935 and Ghasi Ram v. Emperor, 49 Ind, 
Cas. 642; 20 Cr, L. J. 194); that the object 
of s. 110 is solely for the purpose of secur- 
ing future good behaviour and that any 
attempt to use it for the purpose of punish- 
ing past offences is wrong and not sanction- 
ed by law, and that this section is not 
imtended to afford the Police, a means of 
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keeping a suspected gerson under deten- 
tion until they are able to, work out a case 
against him (Emperor v. Paimal Nai, 17 
Ind. Cas. 571; 13 Cr. L. J. 827) and that 
it is undesirable to proceed under this 
section against a person who is trying to 
reform himself and to live an honest life 
and that courts should be cautious not to 
utilise these provisions for helping a party 
to take private vengeance under the ægis 
of a Crown Prosecution: In the goods of 
Makhan Lall Chatterjee, 9 Ind. Cas. 916: 
38 ©. 156 ; that when the evidence is good 
and equally balanced on both sides no 
order for security should be made: Angnoo 
Singh v. Emperor, 71 Ind. Cas. 865; 45 A. 
109; 24 Or. L. J. 257; that evidence 
of general repute under this section 
is obviously a type of evidence which 
requires to be carefully weighed and 
the court should not allow any improper 
laxity concerning such evidence and that 
the High Court, though as a rule will not 
generally interfere in revision with orders 
under s. 110, still it has to be satisfied, that 
the evidence let inisof such a character, 
as to uphold the opinion of the lower Court, 
that the interests of public security demand 
a binding down of the accused. 





Contributory Negligence: Power of a Judgeto Direct a Non-suit. 


After an extremely shaky beginning the 
law on this subject seems now to have 
reached a state of stability. A minority 
judgment, even though it be in the House 
of Lords, is nct a very convincing founda- 
tion for a legal principle, but when that 
judgment has been approved, admittedly 
obiter, in another judgment in the House 
of Lords, security is apparently obtained, 
albeit. by curious means. 

The starting point is Dublin Wicklow 
and Weaford Railway Co. v. Slattery 
(1878), 3 App. Cas. 1155. The deceased 
crossed a railway line behind a stationary 
train, so that his view was obscured, and 
was killed by a down train, which accord- 
ing to some witnesses had not whistled. 
The defendant company pleaded contri- 
butory negligence, but the jury found for 
the widow. The question in the House of 
Lords was whether a verdict could be 
entered for the defendants, and there was 
an acute division of opinion. Lords 
Hatherely, Coleridge and Blackburn held 
that if could, while Lord Cairns, L.C., 
Lords Penzance, O'Hagan, Selborne and 
Gordon held that it could not. The views 


of the minority were summed up in one 
sentence by Lord Hatherley, at p. 1169, 
where he says: "But if such contributory 
negligence be admitted by the plaintiff 
or be proved by the plaintiff's witnesses 
while establishing negligence against the 
defendants, I donot think there is any- 
thing left for the jury to decide, there being 
no contest of fact,” and such, in his 
oipnion, was the case before him. Lord 
Cairns agreed that there might be cases 
in which this might be done, but did not 
agree that the case they were considering 
was one of them. The last four Lords may 
perhaps have meant to say the same 
thing, but the words they used seem to 
be intended rather to lay down a general 
principle than to decide one case on one set 
of facts. The argument which found 
favour with them was that the question 
of contributory negligence was one peculiar- 
ly within the province of the jury, and 
that to direct a non-suit on that ground 
was for the judge to usurp the functions of 
the jury. The appeal was accordingly 
dismissed. 

Eight years later the House of Lords 
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had before them the case of Wakelin v. 
L.S.W.R. (1888), 12 App. Cas. 41, in which 
a man was found dead at a level cross- 
ing, and there was evidence that the train 
had not whistled. The actual decision of 
the House was that the plaintiff could not 
recover because there was no connection 
between the negligence, if any, and the 
accident; but Lord Watson, admittedly 
obiter, discussed the question of onus. In 
so doing he picked on the sentence of Lord 
Hatherley’s in Slattery’s Case, which has 
been already quoted, for his approval (at 
p. 48). 

Tes it comes about that it is Lord 
Hatherley’s statement of the law which 
is now acted upon. This is illustrated by 
Sharpe v. The Southern Railway [1925] 2 
K.B. 311, in which the plaintiff was a 
passenger going to Guildford, The train 
arrived there in daylight and the last car- 
riage stopped short of the platform. A 
porter shouted to the occupants to keep 
their seats, but the plaintiff did not hear 
as he was asleep. He woke up to realise 
that he was at Guildford, and to notice 
the door of the carriage open and the other 
occupants gone. He got out in a hurry 
without looking to see what he was step- 
ping on to, and fellyfive feet on to the 
permanent way, breaking his leg. The 
Court of Appeal held that the case ought to 
have been withdrawn from the jury, Bankes, 
L.J., at p.316, saying there was no evid nee 
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on which the jury were justified in finding 
that the plaintiff was not negligent. Serut- 
ton, L.J., at p. 317, further indorses the 
statement of Lord Hatherley, and Atkin, 
L.J., ab p. 319, gives as a second reason 
that the plaintiff's evidence conclusively 
proved that the accident was caused by 
his own want of care. 

This case was followed in Baker v. Long- 
hurst (unreported), Times, 22nd June, 1932, 
in which the plaintiff, on a motor bicycle 
ran into an unlighted cart at night. It was 
held hs could not recover because he was 
either going so fast that be could not pull 
up in his admitted range of vision or he 
was not looking where he was going. 

The principle which these cases have 
established may be stated thus: If the 
plaintiff, though proving some act of 
negligence on the part of the defendant, 
admits negligence of his own of such a 
character that it must from its nature be 
the cause of the accident, the judge may 
withdraw the case from the jury. The 
facts must be such that a contrary find- 
ing by the jury would be upset as per- 
verse. But, as Bowen L.J , said in Davey v. 
L.S.W.R. (1883), 12 Q.B.D. 70, at p. 76: “If 
the facts which are admitted are capable 
of two equally possible views which rea- 
sonable people may take. . . it is the duty 
of the judge to let the jury decide between 
such conflicting views.”"—The Solicitors’ 
Journal. 


Costs. 
SOLICITOR ACTING AS EXECUTOR. 


It is no uncommon thing for a solicitor 
to be appointed the executor of a Will, and 
the question then arises as to how far he 
is entitled to charge the usual professional 
fees for the services which he renders in 
administering the estate. The rule was 
aptly stated in the case of Broughton .v. 
Broughton, 5 De G.M. & G., at p. 164, 
where Lord Cranworth, L O., observed: 
“the rule is that no one who has a duty to 
perform shall place himself in a situation 
to have his interests conflicting with that 
duty ; and a case for the application of 
that rule is that of a trustee doing acts 
which he might employ others to perform, 
and taking payment in some way for doing 
them.” 

The solicitor acting in the capacity of 
executor or trustee may, however, charge 
against the funds which he is administer- 
ing all necessary and proper out-of-pocket 


expenses, although the question of what 
are proper expenses is sometimes a matter 
of doubt. Thus, in the case of a solicitor- 
trustee who employs a London dgent, he 
may only charge the actual payment to the 
agent and not the agent’s full bill: see 
Barber, Burgess v. Vinicome, 34 C.D. 78. 
An attempt was made in Re Gallard [1896] 
1 Q.B. 68, a bankruptcy case in which the 
solicitor was not entitled to profit costs, to 
charge against the estate a proportion of 
the solicitor’s office expenses, but. it was 
held that this was not permissible, and 
there is no doubt but that the same rule 
will apply in other instances, such as the 
one now under review. where the solicitor 
is not entitled to charge profit costs, 

It makes no difference that the firm of 
which the solicitor-executor isa partner acts 
as professional adviser to the dstate, and 
in this case also nothing beyond the actual 
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out-of-pocket expenses may he charged : see 
Lyon v. Baker 5 De G. & 5. 622. On the 
other hand, a solicitor-executor may employ 
his partner to act, but there must be a 
definite agreement between the pariners 
that the executor shall not benefit in any 
way by the profit costs charged: see Black 
y. Carlon, 30 L.J. Ch. 639. 

This rule applies in connection with all 
business conducted by the solicitor-executor 
in relation to the estate, whether in the 
ordinary administration thereof, or in con- 
nection with an action arising out of it. 
There is this exception however. Where 
there are co-executors and one of them is 
a solicitor, the position, is modified as to 
whether or not the costs arise out of an 
action. If they. do then the solicitor may 
charge his proper fees in connection with 
the action, except that he musi delete so 
much of his bill as is incurred by reason 
of his being 4 party to the action: see 
Cradock v. Piper, 1 Mac. & G. 661, and 
Barber, Burgess v. Vinicome, supra. This 
exception arises from the fact that whilst 
a solicitor who isa trustee must, in the 
absence of specific directions, exercise his 
professional skill gratuitoasly in .the per- 
formance of his duties, he is not bound to 
act as solicitor for his co-executor or 
trustees. Where the professional work of 
a solicitor who is a co-executor arises in 
connection with some business not in an 
action he may not, however, charge any 
profit costs at all. The position seems to 
be rather anomalous, and was so described 
by Cotton, L.J., in Corsellis, Lawton v, 
Elwes, 34 C.D., at p. 682, but such it is. 

It may be noted here that-some of the 
principles laid down in Cradock v. Piper, 
supra, were questioned in the Broughton 
Case, to which reference was- made earlier, 
but the rules were followed in subsequent 
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eases: seein particular Corsellis, Lawton 
v. Elwes, 34 C.D. 675. * 

The solicitor-executor not only cannot 
charge his own profit costs against the 
estate, but he must also pay into the estate 
the amount of any profit costs received by 
him from lessees in connection with leases 
of the estate property : see Corsellis, Lawton 
v. Hlwes, supra. The real basis of this rule 
is that the costs of the solicitor, acting for 
himself as lessor,are by custom paid 
by the lessee, but this fact does not 
alter the position that the costs really 
arise out of the estate and result therefore 
in a profit from work done on behalf of the 
estate, notwithstanding that the fees them- 
selves are paid by a third-party. i 

This last-mentioned case would appear 
to overrule the decision in that of Whitney 
v. Smith, L.R. 4 Ch. 513, where it was held 
that a solicitor-trustee who lent trust moneys 
on the security ofa mortgage and charged 
the whole of his fees to the mortgagor was 
entitled to retain the fees on the ground 
that they did not properly arise out of the 
trust estate. 

Following the decision in the Corsellis- 

Case, supra, it seems that the solicitor- 
executor who has no power to charge pro- 
fessional fees must bring into account all 
sums received by him by way of profit 
which arises out of the estate, and one 
instance is the stockbrokers’ commission’ 
which is frequently shared with the solicitor; 
another being the agents’ commission in 
respect of insurances effected on estate 
property. 
_Itis proposed to dealin the next article 
with the case of a solicitor-executor who 
is empowered by the terms of the Will 
to charge his professional fees against the 
estate.—The Solicitors’ Journal. 


Extracts from Contemporaries. 


Royal Titles. 

In his valuable little book on “The Growth 
of the English Constitution,” FREEMAN 
reminded us that the Law of England 
knows no Classes of men except peers and 
commoners, and, therefore, it followed that 
the younger children of the King—the 
eldest is born Duke of Cornwall—aré in 
strictness of speech commoners, unless they 
are personally raised to the peerage. -As 
we know,* His Majesty’s second son was 
raised to the peerage as Duke of York a 
few years ago and thus became entitled to 


sit in, and take part in the deliberations 
of, the House of Lords. Buackstone tells 
us that the heir apparent to the Crown is 
usually made Prince of Wales and Earl 
of Chester by special creation and inves- 
titure, but being the King’s eldest son he 
is by inheritance Duke of Cornwall without 
any pew creation. Like other members 
of the highest rank in the peerage the 
Prince of Wales is the holder of a number 
of titles, these being selected from different 
parts of the kingdom. Thus, not only, 
is he Prince of Wales and Earl of Chester j 
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he is likewise Duke of Rothesay, Earl of 
Carrick, Baron of Renfrew and Lord of 
the Isles. Not offen are these titles used 
by His Royal Highness, nor is he often 
styled by them, but it was recently brought 
home to the writer of this note that one 
of them at least isnot forgotten in Scotl- 
and, At service in St. Giles Cathedral, 
which may be termed the State Church of 
Scotland, the writer noted that in the 
prayer for the royal family, petition was 
made first for His Majesty King George, 
then for ‘Her Majesty Queen Mary, and 
thereafter there followed a petition for 
“Edward, Duke of Rothesay,” which may 
have caused some wonderment in the minds 
of certain members of the congregation 
who had forgotten that this title is the 
highest of those borne by the Prince when 
in Scotland. Scotsmen are proud of the 
Prince and like to remember that he bears 
an ancient Ssottish title.—The Solicitors’ 
Journal, 


Third Party Insurance. 

Ever since the Road Traffic Act of 
1939 came into force, questions have been 
raised as to whether, having regard to 
the language of the Act, an insurer, who 
issued a policy and gave to the insured 
a certificate of insurance as required by 
s. 36 (5), could thereafter allege that 
he was not bound to indemnify the in- 
sured on the ground that a condition of 
the policy had not been complied with. 
As our readers know, we have always 
taken the view that, on the construction 
of the Act, an insurer was entitled to 
rely on the conditions of the policy, and 
to repudiate liability if they were broken; 
and we have pointed out that the result 
is that .the compulsory insurance pro- 
visions ‘ofthe Road Traffic Act, so far 
as they are intended to ensure that” -in- 
jured third parties shall actually recover 
any damages which may be awarded 


them, are far from completely effective. . 


The question has been adumbrated in 
the Courts from time to time recently, 
in such cases as Adams v. London Gener- 
al Assurance (42 Lloyd’s List Rep. 56), 
Freshwater v. Western Australian Insur- 
ance Co. (1933, I K. B. 515), and Jones 
v. Birch (49 T. L. R. 586), but it did 
not arise for actual decision until the 
case of Gray v. Blackmore (Times, Octo- 
ber 14), which came before Mr. Justice 
Branson. The actual facts of the case 
need not detain us. The policy insured 
the owner of a car against third party 
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risks whilst being used for private pur- 
poses, and the insurers alleged that at 
the time of the accident giving rise to 
the claim, it was being used for the pur- 
poses of the owner’s business. The Judge, 
after reviewing the facts, held that the 
condition as to user had been broken, and 
that, on the wording of the policy, the 
car was not covered. 


Policy Conditions and the Act. 

That finding on the facts made a de- 
cision on the point of construction of 
the Road Traffic Act necessary, and the 
learned Judge proceeded to deal with it. 
Under s. 385 it is unlawful to use a 
motor vehicle on a road unless a policy 
of insurance against third party risks 
is in force, and s. 36 specifies what 
the policy must cover, and provides for 
the issue of certificates of insurance, which 
are to contain “particulars of any con- 
ditions subject to which the policy is is- 
sued.” Then s. 38 provides that: 

Any condition in a policy... ........... providing 
that no liability shall arise under the policy or 
security or that any liability so arising shall cease, 
in the event of some specified thing being dune or 
omitted to be done after the happening of the event 


giving rise to a claim under thetpolicy or security, 
shall be of no effect, 


in connection with claims by third par- 
ties. The plaintiff contended that this 
provision prevented the insurer from 
repudiating liability -on the ground 
that a condition of the policy had been 
broken; and it was suggested that the 
comma after the word “cease” should be 
disregarded, and that the words “in the 
event policy or security” did 
not govern the words “no liability shall 
arise under the policy or security’. Mr, 
Justice Branson rejected this contention 
and held, confuming the view we have 
frequently expressed, that the section is 
directed only to acts done or omitted 
after the accident, such, for example, as 
failure to claim within a specified time. 
The result is to establish that an in- 
surer against third party risk is entitled 
to repudiate liability for breach of con- 
ditions of the policy which occur before 
the accident giving rise to the claim, 
or for mis-statements in the proposal; 
and the protection given by the Act to 
third parties is to that extent illusory.— 
The Law Journal. 


The Perils of Irony . 
In his fascinating work, “A Dictionary 
of Modern English Usage”—a volume which 
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of itself isa sufficient refutation of the 
popular misconception that a dictionary 
must of necessity be a mere dull compi- 
lation—Mr. H. W. Fowler, in dealing 
with. the subject of “Irony,” explains it 
as being “a form of utterance that postu- 
lates a double audience, consisting of 
one party that hearing shall hear and 
shall not understand, and another party 
that, when more is meant than meets the 
ear, is aware both of that more and of 
the outsiders incomprehension.”  ‘I'hat 
perils may lurk in the use of this mode of 
speech has been shown time and again, 
particularly when it has been addressed 
to those intended to hear and wunder- 
stand, but who unhappily for the speaker 
accept the statement at its face, instead 
of at its real, value. Perhaps the most 
signal instance of this occurred in the 
career of Lord Bowen while he was Mr. 
' Justice Bowen and had to take his share 
in circuit work. Many no doubt. are 
familiar with the story, but as the eminent 
French writer, M. Andre Gide, has aptly 
said: “Toutes choses sont dites deja; 
mais comme personne n’ecoute, il faut 
toujours recommencer”; andso Bowen's 
unfortunate experience with a jury who 
failed to appreciate the ironical cast of 
his summingup may be recalled. A 
burglar who had broken into a house 
through the top storey, was afterwards 
captured below stairs in the act of 
sampling the silver. The defence set up 
had at least the merit of ingenuity; it 
was this, that the accused was a man 
of eccentric habits, much addicted to 
perambulating the roofs of adjacent 
houses, and occasionally dropping in 
through an open skylight. This line not 
unnaturally stirred the judge to caustic 
comment. In his summing-up he said: “If, 
gentlemen, you think it likely that the 
prisoner was merely indulging an amiable 
fancy for midnight exercise on his 
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neighbour's roof; if you think it was kindly 
consideration for that neighbour which 
led him to take off his boots and leave 
them behind him before descending into 
the house; and if you believe that it 
was the innocent curiosity of the con- 
noisseur which brought him to the silver 
pantry and caused him to borrow the 
teapot, then, gentlmen you will acquit 
him.” To Bowen’s dismay, the jury 
inslantly acquitted the prisoner !—The 
Law Times. 


Funeral Extravagance. 

Recently when an unemployed man said 
at Marylebone Police Court that he had 
sold some furniture to buy clothes to 
wear at a friend's funeral, Mr. Mead re- 
marked: “Don't you know that the high- 
er the social rank, the leas they spend 
on funerals and mourning?” County Court 
Judges in particular often come up 
against the mania of the masses for 
extravagantly attempting to immortalise 
the transitory names of their relations. 
Widows often require a good deal of 
persuasion before they will renounce the 
satisfaction of dispersing their scanty 
funds on marble atrocities. Sir Edward 
Parry has a delightful story of a widow 
whom, in his judicial capacity, he once 
succeeded in persuading to think over the 
monument question for twelve months. 
When she came back, he said to her: 
“I do hope you have thought over all I 
said to you last time about the tomb. 
stone.” She looked confusedly on the ground 
as if on the verge of tears. “I think,” 
he added, “there are many better ways 
of showing respect.” Hesitatingly she re- 


plied: “Yes, sir; so do sir.” “Tm 
very glad,” said Sir Edward heartily. 
“So am I” came the blushing answer, 


“you see, Im going to be married again.” 
—The Solicitors’ Journal. 


Wit & Humour. 


Probably Not.—In the trial of a law- 
suit one of the attorneys had himself sworn 
as a witness and opposing counsel demand- 
ed that the examination be made in the 
form of questions and answers. The exa- 
mination proceeded at some length and the 
witness hesitated somewhat before reply- 
ing to his question, whereupon opposing 
counsel piped up and said: “Your Honor, 
it appears that the witness does not under- 
stand thé question.”—Case and Comment. 


No Political Aspirations.—The fol- 
lowing quotation froma brother lawyer in 
Illinois upon a suggestion that he make 
application for a political job. 

“I would rather loaf in the bushes, and 
have the natives gather around in blue 
overalls, with corncob pipes, chewing to- 
bacco, telling stories about Andy Jackson 
and Abe Lincoln, and letting the World 
go by, than to have all the damned offices 
within the gift of either of the distinguished 
occupants of the offices referred to in. the 
first paragraph of this letter. ’—Case and 
Comment, 
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Notes, and.Comments. — 


Application. for Execution: Bona 
fides of decree-holder: 

The important question as to whether . 
an application for execution should“ be 
made bona fide and the decree-holder should ' 
have the intention of proceeding to exe- 
cution in pursuance of the application. was 
considered by their Lordships of ‘the 
Judicial’ Committee in thé recent case of - 
Khalil-ur-Rahman v. The Collector of 
Etah, 147. L` C. 324. ° 
ed by the appellant, judgment-debto., ` 
that ĉértain applications were not sieps- | 
in-aid,. wéte.-not made bona fide and were 
not taken with theinténtion of executing the . 
decree but were filed sa for the’ pur pose | 


limitation. -Their * approved: 
of and explained the Full- Bench. decision . 


of the Allahabad’ High Court reported as” 


Kayastha Co. Lid. ¥..Sita Ram. Dubey (118 
I. 0. 17) and proceeded to state the law 
on the subject in the following terms: “To 
hold ‘that it was necessary ‘for thé court ` 
to be ‘satisfied that the. said. applications -- 


were made” bona fide. and that the decfee- ; 


holder had the intention’ of proceeding to 
execution in ‘pursuance of each-of the ‘said 
applications “would be to. import’ words 
into the terms `of the. articlé which are 
not to be found therein and would neces- 
sitate. the court embarking upon the difficult 
and in some vasés impossible task of finding 
the motive - of the décree-holder in making 
the applications:” The ‘arti¢lé of ‘the. Limi- 
tation Act referred to is“Art. 182 (9) under ` 
which their Lordships pointed’ out that it 
was the application and not the result of 
the ‘application which is contémplated as 
being sufficient to save limitation under 
the Act before’ the ‘amendment introduced . 
in 1927. > A 


Civil Litigation in England in 1932. 
“The Civil Judicial Statistics for aa 
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It’ was alleg- .. 


for 1932: reveals a ‘variety..of information 


in England and a comparison with corres- 
, ponding figures for former years will be 
very interesting. 


SETA 
‘Š ae 


poese) 


- asto the nature -of cases that spring up _ 


Chancery. work showed , 


a decline while the work of the King’s . 


<“ Bench ‘Division had grown considerably 
and that of the Divorce Court had increased 
enormously. Inthe King’s Bench Division, 


while in 1928—1932 it was 96,626. In the 
_Divoree Court the annual average for the 
same years has quacrapled itself: 1,027 
ee 1912 and 4,423 in 1928— 1932. 
“This 


“the annuai average in 1998—1912 was 65,600 5 


enormous growth’ is perhaps best a 
‘explained by the changes effected during 


the interval in the law relating to divorce - 
and the facilities given for,wives to peti- . 
‘tion for divorce, say, on the ground of . 


simple adultery by thehusband. The total 


number.’ of appeals to the High Court from - 


-inferior Courts increased from 362 to 397, 
those to the Court of. Appeal from 464 to 


"516 and those to the House of Lords a 


“574069. °°. 7 


Withdrawal of one of several plaint- 
Iffs. ` 


The interesting question whether one 


‘of several plaintiffs can withdraw without 
the consent of the other plaintiffs was con- 
‘gidered by Pandalai and Curgenven, JJ., 
‘recently in. A.M. Ramaswami Chettiar v. 
‘Rangan Chettiar (147 Ind. Cas. 203), The 
provisions contained in O. XXIII, r. 1 are 
not very clear in’ this. respect for, though 
sub-r. (4) provides that “nothing in this 
„Tule [which includes sub-r. (1) also] shall 
“be deemed to-authorise the court to permit 
one of several plaintiffs to -withdraw with- 
out the consent of “the others”, if can 
-, reasonably be argued. that. sub-r. (4) does 
not govern sub-r. (1) as withdrawal under 
‘gub-r. (1) does not require the permission 
of the court at . all. Their sn 
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have based their decision on the safer 
ground that irrespective of the question 
whether. sub-r. 4 governs sub-r. (1), the 
court has -power to refuse one of several 
plaintifis to withdraw without the consent 
of the others, if such a course would be 
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prejudicial tô the interests of the latter. 
The decision, we think,» is consistent with 
authority and principle and the facts of 
the present case show that the interests 
of justice require the recognition of such 
a power in the courts. 


INTERNATIONAL EXCHANGE OF FINGERPRINTS: 
(Joan Enaar Hoov ER) 


The Division of Investigation, which in 

March, 1932, announced the initiation of a 
programme designed to effect amore liberal 
international exchange of fingerprints, points 
out that the developments attending this 
exchange of ‘identifying data have been so 
satisfactory - that it has enlarged this activity 
to'include all foreign countries desiring to 
_co-operate therein, cs well as all law 
enforcement agencies in the United States 
and Canada which contribute fingerprints 
regularly to the Division. 

The superintendents of identification bure- 
aus of Argentina, Australia, Austria, Baha- 
mas, Barbados, Belgium, Brazil, Canada, 
Chile, Colombia, Cuba, Czechoslovakia, 
Denmark, Egypt, England, Finland, France, 
Germany, Greece, Holland, Ireland, Italy, 
Japan, Lithuania, Mexico, New Zealand, 
Norway,’ Poland, Paraguay, Peru, 
tugal, Pretoria, Republic of Panama, 
Rumania, Southern Rhodesia, Spain, 
Switzerland, Sweden, and Turkey, 
as’ well as: tHe’ superintendents of 
identification bureaus of all the territories 
and possessions of the United States such 
as Hawaii, Canal Zone, Philippine Islands, 


and Puervo. Rico, have paricipated in this, 


activity. An invitation has been extended by. 
the Division. to all law enforcement agencies 
throughout the ‘United States and Canada, 
which transmit fingerprint records regularly 
to: indicate to the Division the instances 
where they desire that foreign exchange be 
arranged -and to furnish duplicate copies 
of prints to be-relayed tothe foreign count- 
ries. The numerous fingerprints received in 
the Division marked for transmittal to foreign 
identification agencies are an indication of 
the enthusiastic support which has been 
accorded to this project. 

The Division’ is of~ the ‘opinion that to 
provide for- amore comprehénsive identifica-- 
tion service further’ ‘efforts must be made 


to ascertafn ‘whether: the” persons whose” 
fingerprint, cards are referred to thé Division” 


have criminal records in foreign countries. 


Por- > 


Tt is felt that the ~ development 
international exchange of fingerprints should 
prove to be a further step inthe cause of 
effective law enforcement, insure the regular 
receipt of criminal records of Americans 
arrested in foreign countries, and also provide 
forthe completion of the records of citizens 
or natives of other countries, who may 
be taken into custody in the United 
States. The adoption of the plan outlined 
conforms to the existing policy of the 
Division in handling fingerprints, since 
any law enforcement agency which has re- 
ferred a fingerprint’ record to the Division 
relating to an individual is kepi informed 
as to his future whereabouts through the 
transmiltal to the said agency of copies 
of letters in answer to prints received 
thereafter concerning him. 


A recent identification effected through the: 
international exchange of fingerprints affords 
an interesting illustration ofthe’ efficacy of 


this service. The fingerprints of Charles ~ 


J.‘ Drossner were ‘received by the Division 
of Investigation from~ the State Penitentiary, ` 
Waupun, Wisconsin, on October 12, 1932. 


Drossner had been received af the peniten- ~ 


tiary to serve two terms of one to five 
years to run concurrently, for the: crime of 
forging and uttering.. The fingerprints of 


this individual: were forwarded to the Com- : 
missioner of Police of the Metropolis, New - 


Scotland Yard, London, England, by the 
Division of Investigation. Scotland Yard 
reported that Drossner’s fingerprints were 
identical with those-of Jode de Braganco, 


who on November 12, 1924, had been sentence» ` 


ed at Rome, Italy, to serve seven months’ 
imprisonment on a swindling charge, and 
who at present’ is wanted by the Paris 


police department on a warrant issued by ` 


the Examining Magistrate, Tribunal of the 


Seine on February .19, 1929, for forgery and . 
making : use‘ of ' forged docunients. - The 


letter’ from Séotland Yard ‘indicated-further 
that it was believed extradition: papers 


of this - 


, Paris on a charge of 


1934 


would - be issued ifor 
Braganca. 
Sabsequent to tie receipt of the above 


Drossner .alias de 


information the Duvision was, advised: by - 


the Prefect of Police at-Paris, France. that 
Drossner: had been, arrested in 1918, cab 
issuing a . cheque 


. without funds and ‘illegal wearing of decora- 


- tions, 
. vidual ın 1922, was arrested at; Bayonne, 


It was also -disclosed that .this, indi- 


France, for asimilar offence . under the 
name of Douglas Campbell. Previously. he 
had. been arrested for theft in Rome, Italy, 
under the name of de Bracanza,.and in 
Vienna, Austria, for identification purposes. 
A confidential report which accompanied 
the Paris information indicated . that . in 


. 1918, Drossner, was sentenced to.serve | six 


months and, fined ‘500 francs forabuse-of 
confidence. „He was--expelled by Minis- 
terial Order in-Augus: of ‘that year.. On 
November 9, 1922, ;he was sentenced: to 


Serve six months and. fined 4000. franes for 


issuing a cheque with no funds, infraction 
of an expulsion order,.and illegally. wearing 
decorations. The confidential report further 
indicates that on May 13, 1932, Drossner 
was sentenced to penal’ servitude for life 
and a fine of 3000 francs by the Assizes 
ofthe Seine, for forgery. The report contains 
the statement that the subject defaulted at 
the time.of this arrest. On the same date 
that the Paris report was received by the 
Division, advice was received from the 
Minister of Justice, Brussels, Belgium, 
giving a criminal record for Drossner 
similar to that outlined above bul reporting 
the additional aliases of Charles Jean Dros- 
sner, Douglas Campbell, Jose Brancanza, 
Jose Carlos Brazanca, Daniel Chester, and 
Vincente Montoya. The above mentioned 
ease is an illustration of the readiness 
with which the facilities of the Division of 
Investigation enable law enforcement agen- 
cies to secure the complete record of an 
international criminal, 

A second case which has come to the 
Division’s attention is that concerning Charles 
Lawrence Conway, who, under the name of 
David O. Conway was arrested -by the-Police 
Department.at Los Angeles,. California, on 
April 30, -1932, charged with auto theft. 
Conway was sentenced to aterm of five 
years and placed on probation. and ordered 
to serve the first two years in the County 
Jail. On July 20, 1932, he was taken into 
‘custody by the U. S. Immigration Service 
at Los Angeles, because of ‘illegal entry. 
Deportation proceedings-were then ‘instituted. 
He was ordered deported. to. England, and 
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, six months’ hard Jabour. : 


.In.. October, 1926, 
. serve three years, to. run concurrently with 


il 


the .New. Scotland. Yard officials have indi- 
cated that .his -criminal -record - began in 


“1915, when he was arrested for si ‘galing „a 


revolyer. In 1924,-he .was arrested charged 
with shopbreaking- and larceny, and „given 
Later in 1924, „he 
was bound over on probation for: heft of 
a bicycle. He was sentenced in 1925, to 


. Serve three years on a charge of officebreak- 


ing after a previous conviction of a, felony. 
he was. sentenced to 


the 1925 sentence, on a- housebreaking and 
larceny charge. 

‘Also, „during August of 1932, the Division 
received from the “Director of: ‘the: Judicial 


-Police at-Brussels,. Belgium, the: fingerprints 
-of one Frank. J ongko; held. in custody in 
, Antwerp, Belgium, on: July 12, 1932; charged 


with attempted larceny. According = -to 


„the: Division's records, this individual, also 
. known . as. Joseph- Sehec, Frank Lanik and 
“John. Edward Etkins-was sentenced to serve 


two and one-half to ten years in -the Sta'e 
Penitentiary. at--Walla ‘Walla, -Washington, 
in 1915, for attempted robbery. In 1919, he 


. Was sentenced to serve one-year to life in 


the State -Prison at San“ Quentin, California, 
for the crime of robbery, and-in- 1928, - he 
¿was received -in the State _ Penitentiary: ‘al 


“Salem,. Oregon, to. serve - seven years for 


grand larceny. This extensive criminal 


-record was furnishad to-the Belgian Officials 


at once in connection.- wih- ‘the -disposition 
of charges agains; Jansko in Belgium. 

. The Immigration Bureau of the Depart- 
men; of Labour has been so impressed with 
the resulis which have been accomplished 
and which may attend the: international 
exchange of fingerprints that instructions 
-were issued on- September 28, 1932, to its 
various agencies requiring “thah a copy of 
‚each fingerprint- record, taken by Immi- 
gration Officers in the cases of aliens 
arrested for deportation for cause, be refer- 
red to the Division of Investigation for 
.transmittal to the interested foreign countries, 
so that the -deported persons may be kept 
under surveillance. 

The aclion of the Division in-the develop- 
-ment of-the--plan to provide for the interna- 
‘tional exchange of fingerprints is an elabora- 
‘tion upon the service- ‘which. it--has -given to 
all law enforcement: agencies. The Di-' 
yision’s criminal identification activities have 


‘been increased -tremendously -since it as- 


sumed this impor.ant work on July 1, 1924, 
when largely through the efforts of the 


International Association of Chiefs of Police, 
the. Bureau- was authorized. to receive, file 
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‘and exchange criminal identifying data, and 


: as anucleus for its work received a total 


. of 810,188 fingerprint cards which previously ` 


had comprised the collections of the Interna- 
‘tional Association of Chiefs of Police and 
the Federal Penitentiary at Leavenworth, 
Kansas. 

When the Division TA its identification 


. activities there were only 987 contributors 


of fingerprint cards, “who were ara oat 
approximately 300 :* records -each day. 


Steady growth has been experienced in this 
- work since the year 1924. On September 1, 


` 1933, 
| fingerprints,’ forwarding about 2,200 cards 
“each ‘working day. Federal, 
` local officials, 


there were 6,066, contributors of 
State, and 
including sheriffs, chiefs of 
police, -and. wardens of penal and correc- 
tional institutions, and numerous foreign 
officials, . are numbered among these 6, 086 
contributors, About, 45% of all ériminal 
fingerprints received are identified- with 
previous records, contrasted to the 14% of 


, identifications. made in 1924. In contrast 
to the 87,918 fingerprint cards received in 


1924, there were forwarded 574,258 cards to 


‘the Division -during -the fiscal year of 1933. 


` On September 1,°1933, there were 3,870,910 


‘when Mr. Joseph Young 


fingerprint cards in the- Division's archives, 
the largest. collection of-criminal records “in 
the world,- - The - Division's index cards 


-numbered 4,998,568 on that date, compared 
. wiih less than 1,000,000. im the, files: when the 
-work was assumed in 1924, 
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The large number of law enforcement 
officers and agencies yfilizing the Division's 
facilities on J anuery 1, 1933, realize that 
its co-operation is a potent weapon. in effective 
law enforcement. It is interesting -to 
observe that several of the 24 States “which 
maintain ' State bureaus of identification 
require in their own statutes that finger- 


- prints shall be forwarded to the Division in: 
. the cases of individuals arrested within their 


jurisdiction ` charged » with various offences, 
While there is no Federal Law requiring 


.the states to co-operate with the Division's 
: identification’ werk, they thus recognize the 
. 1dentification. 


activities of-. the. . Federal 
Government as ‘an’ aid to: proper: local: oe 


enforcement. 


Tt is the policy of the Division of Investigd- 
tion to.reply to all fingerprint records, within 
after receipt to -insure “VO “its 
contributors the prompt-service which -is ‘so 
necessary to handle effectively the cases of 
many individuals who aretaken ap custody. 
Also, through . the :medium of. a ‘section 
devoted .to the handling ‘of ate notices 


-on individuals whose apprehension is desired 


for any dffences, over. 350 fugitives are 
identified each. month. These are: persóns 


-who are wanted’ for offences -raging from 
petty: 


larceny to murder, or as escaped 
prisoners, parole or probation ‘violatcrs.— 
The Journal of Criminal Law and Crimino- 
logy. ` 


“t s the Law”. 4 

It was too ‘bad that at or about the time 
, alawyer of New 
. York, was praising and extolling the speed, 
dignity, and general high quality of Eng- 
‘lish justice, Mr. J. B. Priestley, a novelist 
. of Yorkshire, should be abusing it, kick- 
ing it o’er moor and dale quoting Mr. 
Bumble, and calling it a “hass”. The 
good opinion of the American and the 
_ low one of the. Yorkshireman each purported 
„to be based on close observation. Mr. 
‘Priestley’s view being further fortified by 
bitter personal- „experience of, the law in 


a operation. “I make a point,’ he wrote, “of offer- 


ing personal experience wherever possible 
. not. because- I: like writing about myself 
cand my: personal affairs, but because I like 
; tovargye from first- hand, knowledge.” And 
‘he, sets forth by no means fully .or com- 
= pletely? the story of the “Lease that Came 


~ Extracts from Contemporaries. 


Back on Me, or, How Iwas Left Holding 
the Baby.” . hod 

The story is ‘a moving: one; but at the 
end of it ithe gentle. reader might -well 
-wonder who it was that filled the part 
¿or character of the long-eared quadruped, 
Also whether the lawyers were, really and 
rulg, the villains ot ee pies T: 


Mr. Priestley peru The Law. . bi, 

The facts appear to be as - follows; Mr. 
Priestley in .or about the year 1925 took 
the lease of a certain house --for a period 
.of years, covenanting.to pay the-rent as 
‘and when it. fell..due and to -keep the 
house in the state of repair set forth in 
the lease; to surrender it atthe ‘end ofthe 
„term and infaccordance with his covenants: 
. He wentinto possession and “entirely rede- 
‘corated” the house. -In 1926 .““wishing.to live 


"19384. - 


‘elsewliere,” he “pot-another-tenant, a retired 
*military--gentleman-with the most excel- 
“ent references.” So far, Mr. Priestley 
=geems to have been- very fortunate. The 


- retired -military gentleman had taken over ` 


ithe Baby, and it was- apparently arrang- 
‘ed that the rent “should be paid‘ direct 
Eto the landlord-- “I went’ out”; says the 
‘novelist, “and then -almost ‘forgot that 
<such á place -had ever- existed =" > 
Years passed.: Came 1933;-and-in that 
“year, alas, the retired military- gentleman 
died: - Nay, more, he died insolvent leaving 
‘the Baby (as-Mr. Priestley calls‘it)to the 
‘lawfuk owner in reversion. The decased 
-General “(if su¢h was his rank) had not 
‘kept -that- Baby as: (presumably) he ought 
‘to -have done, in a proper state of decora- 
-tion and repair. Mr, Priestley did not 
-want it but it was indubitably his. Before 
-he could Jet it again the had to incur 
‘further expense: for decorations and obtain 
‘the landlord’s consent to the subletting. 
‘But it was his, under the lease to the end 
‘of the term ; and he is quite wrong‘in’ de- 
“elaring otherwise: “So here Iam paying 
‘out right and left-for a wretched house 
-that I've not - seen - for years, and that 
doesnot- belopg-to: me.” -Husbands -have 
been heard to cryout in similar words of 
woe:—The Law Journal. 
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Legal Maxims and their Perils. - > 
“A maxim,” says: Sir Frederick Pollock, 
“is a phrase- embodying some legal ideh 
of common application” in a a 
portable form.” : -By reason-of their- brevit 
and portability maxims-have always been 
popular, but dangers lurk in their use on this 
very account, against which Lord- Esher, in 
the well-known case of-Yarmouth.v- France, 
19 Q. B. D. 653, protested with his customary 
vigour. “I--detest,” said he, “the attempt to 
fetter the law- by maxims. They are almost. 
invariably: misleading ; they are for the 
most part so large and general in: their 
language - that they always include some- 
thing which really- isnot intended to be 
included in -them.” In so saying; that 
very distinguished Judge "was òf- course 
thinking -of the inability of maxims’ -tọ 
state the law with that precision which is 
essential for correetness; :bub these crisp 
phrases, at all events’ when garbed in the 
Latin tongue, have further: dangers lurking 
in their employment. A` striking examplé 
of this - was furnished by the transéripi 
of a judgment read in the Court of Appeal 
- last week, which- -attributed to. the -trial 
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Judge, -the'-remarkàble statement: that he 
“would leave to the jury only - the question 
“arising out-of the plea-of “which - wére fit 
*injiries"—a mystic phrase which, on-further 
examination, turned out to be-the shorthand 
writer’s rendering of the maxim, “Volenti 
non fit injuria,” a perversion similar to the 
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Privy Council and Irish Free State 

Appeals. - Be ae ae Cg 

The announcement that the Free Stafe 
‘Senate on 3lst October passed -threè'Bills 
“amending the Constitution, in such a man- 
mer as to do away with practically thèlast 
remaining traces -of British sovereignty, 
‘will probably causé-but ‘little stir at present 
in Great Britain. -One of the three Bills 
however—the Constitution (Amendment 
No. 22) .-Billywhich dbolishes the right of 
‘appeal by’ ‘Free State citizens to the Privy 
Council; is a direct violation -of the-treaty 
by which thè Free State was given the 
‘liberty it sought to legislate for itself; and 
an interesting situation is likely to arise when 
the case of Moore and others v..Attorney- 
General for -Irish Free State and-others 
‘omés- up for heating. This -case, 
“which relates tothe Erne Fishery dispute 
was before the Privy Council on 9th @cto- 
ber? upon petition for leave to appeal. This 
“was: granted, and in due course will, there- 
‘fore; hive to be- argued. In the event of 
the appeal: succeeding,: the ‘question of 
enforcing the judgmient- would: necessarily 
arise; and inasmuch asthe respondents 
-ignored the petition and have (apparently) 
no intention of varying, that attitude, in- 
‘teresting developments may be expected 
should the appeal be allowed: The dispute 
would seem to-affect interests in Northern 
Ireland where the courts were stated, by 
counsel for the petitioners, to have taken 
the contrary view with regal -to the 
dispute to that-taken by- the Supreme court 
“of the Irish-Free State- -whieh reversed-a 
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decision by, Mr, Justice Johnson, who, in 
„the course of. his judgment, described the 
respondents’ case as “an interesting specula- 
tion as towhatthe law was.” (Vide The 
Times, 10th October.)—-The Solicitors’ Jour- 
nal, 


‘The Hotel Thief. 

The old, yet never threadbare, question 
of the liability of -hotelkeepers came up 
in court again last week (Dibble v. Savoy 
Estate Lid , Times, October 21). The de- 
fendants kept a hotel at the seaside, and 
employed a ‘porter who stole valuable 
jewellery from one of the guests. The 
porter was an accomplished criminal and 
as the theft was his deliberate act, no 
defence under the Innkeepers.” Liability 
Act. was open to the defendants. ‘This 
being so, it was merely a question whether 
they could displace the prima facie liabi- 
lity which the law places 

„showing that the plaintiff had induced 
the loss by her own neglect as in Jones 
v. Jackson (29 L. T. (N. 8.) 399)—and, of 


course, there are scores of other. cases.’ 


The plaintiff kept her jewellery in an un- 
locked box in an unlocked drawer in her 
“unlocked bedroom. She might have ap- 
parently locked any of them; and she re- 
_ecognised the duty to take care, for she 
did take the precaution of placing her 
jewel-case in the bottom drawer of her 
chest of drawers under some clothes— 
surely an unusual place. “One may look 
at this step in two ways. The learned 
Judge took it to mean that she had “hid- 
- den” the jewels, and so no one could 
call her careless. Another view is that 
the hotel thief may: find his prey by ob- 
servation of fully-dressed and decorated 
guests not by furtive visit to bedrooms. 
“Tf he has’ once -marked down jewellery, 
he will not stop his search because he 
‘does not find it in the top drawer. On 
“the whole, however, everyone except the 
defendants, will be satisfied with, the de- 
cision.—The Law Journal. 


` “Using” a Car. 

The Divisional Court had to decide this 
week what is meant by “using” acar in 
s.,35 of the Road Traffic Act. A young 
woman was out on the road being taught 
by her father’s chauffeur ,how to drive. 
She had eno driving license, and the in- 
surance policy.for the use of the car did 
not, cover it whilst: being driven by an 
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-unlicensed driver. The justices below 
thought that the teacher, not the pupil 
was using the’car and acquitted on the 
insurance charge, whilst convicting- the 
pupil of driving withouta driver's licence. 
_The Police appealed. by case stated, and 
the Divisional Court held that as the pupil 
had admitted that she had “driven” the 
car for. several yards, though with the 
teacher's hand on the wheel she was using 
the car and so guilty of using it unin- 
sured. The pupil's admission seems to 
have led to her downfall and is another 
lesson to those who appear in Police Courts 
of the danger of admissions. On the other 
hand the Justices’ decision that they could 
not convictihe chauffeur of permitting the 
use of the car when uninsured was upheld. 
They thought. that they could.not convict 
of permitting an offence which they held 
had not been committed. The Divisional 
„Court, though: holding hat the offence 
had been committed, saw fit to let this 
“acquittal stand’ as a decision which was 
‘¥easonably “open to the justices. They he- 
sitated fo:hold that a paid servant can 
permit or not permit his master’s daughter 
to use a car—a matter. on which there is 
room for argument, -The Law Journal. 


Belated Justice. 

An extraordinary case of fraud was 
disclosed at Liverpool Assizes last week, A 
married woman. was charged with. obtain- 
ing widow’s pension and keeping it for 
fifteen years when in fact, she had a 
husband alive. She had married her liv- 
ing husband, in 1913, but, while he was 
away on service, she bigamously married 
. another man—who was killed in action in 
1918. Thereafter. she posed to the Pen-. 
sion authorities as a-widow but resumed 
cohabitation with her lawful husband and 
we read that the husband and wife were 
together when an investigation officer dis- 
covered them. During this. long-period 
-of, sustained fraud, the State had paid 
this woman over 900l.: In the circumstances 
we think that the sentence imposed of 
six months’ imprisonment, was,.on the face 
of things, not so severe as it should 
have been. The extreme penalty for false 
pretences unders. 32 of the Larceny, Act 
of 1916 is five-yeare’ penal servitude. It 
would be difficult to conceive a..more.ag- 
gravated case than this. but, of course, 
there may have been some special circum- 
stance, such as the prisoner’s health which 
would give, grounds for lenity. We cannot 
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help asking, too; what the investigating long afterwards became Lord Chancellor, 
officers are doing whenthey allowa fraud This Court’ of Appeal in Ohancery became, 
which is'so easy of detection’ to continue: under the Judicature Acts, merged in the 
undiscovered from 1918 to 1932. Thenum- new Court of Appeal established by those 
ber of pensioned widows is large but Acts. The new judges nominated to sit 
we can hardly doubt that, with proper in the new Court of Appeal were not, 
vigilance, anopen fraud of this kind could however, at ‘first called ‘Lords Justices,” 
have been discovered long ago:—The Law but “Justices of Appeal,” for which reason 
Journal. attentive readers of the reports may notice 
that for ‘a year or two‘ their names were 
h given not, for example, as “Bramwell, LJ.,” 
Judicial Titles. but as “Bramwell, J.A.” By the Judicature 
In the course of the’ centuries many Act 1881, the higher sounding dignity of 
notable changes have been observable in ‘‘Lords Justices” was accorded to all the 
the substance of English law, and almost ordinary judges of the Court of Appeal. — 
equally numerous have been the changes The Law Times. 
which have taken place in the designation 
of the judges. At a very early date in 
our history we find the Chief Justiciar, by. Indlan Criminal Appeals. 
far the greatest subject in the realm, and A question of vital importance in con-- 
to him, was delegated the regency during nection with the administration of Criminal 
the absence of the King from England:*-Justice in India was mentioned on Octc- 
According to Lord Campbéll,.-the title= ber 13, in a pebition (Sheo Swarup v. 
“Lords Justices,” given to those. who; “in The King-Emperor)’ before the Judicial 
the reigns’ of George I and Geédrge “Ji. Committee of the Privy .Council (Lord 
‘were appointed to represent these "monarchs Macmillan, Sir John Wallis and Sir 
whi'e they were away on the Continent, is George Lowndes). The petitioners, who had 
derived from the Chief Justiciar of former been tried before the Sessions Judge of 
days, as was also the same title long given Cawnpore in September, 1932, on charges 
to those appointed to represent the Lord of murder and acquitted, were on the ap- 
Lieutenant of Ireland during his periodical peal of the Local Government to the 
absences -from his government. As we Allahabad High Court against that acquittal 
shall see, the same title was revived during convicted by the High Court and sentenced 
the réign;of Victoria, although with a totransportation for life. The principal 
different significance. But for avery long ` question which arose for consideration on 
time’ after the definite ‘set'ing up of the the hearing ofthe present petition for leave 
three common law courts— the King’s Bench, to appeal against the High Court's decision 
the Csart’ of Common Pleas, and thé Court was as’ to the powers and functions ofa . 
of Exchequer the titles bdrné by the High Courtin appeal: by a Local Govern- 
judges who manned these tribuftals ment against an acquittal by a Subordinate 
| Temained unchanged. Similarly the Court” Court, Lord Macmillan, after repeating 
of Chancery remained long under thè sole. what has been so often said by the Board 
guidance of the Lord Chancellor and the before, that it was only in cases ofa [very ` 
Master of the Rolls, who were the only. exceptional nature that leave to’ appeal 
judges attached to the court. During the would be grantedin criminal appeals, said - 
early years of the nineteenth century’ that in the present case, however, Counsel 
changes numerous and’ important were for the petitioners had brought to the’ 
introduced to meet thé urgent calls for notice ofthe Board a serious divergence of 
speeding-up the work of the courts. Tn views existing in India as to the functions of 
1813 a Vice-Chancellor was appointed to a High Court in dealing with criminal ap- 
assist in keeping down the lists in peals under ss. 417 and 418 of the Code of 
Chancery ; and in 1841 two additional Vice- Criminal Procedure, It would appear, 
Chancellors were appointed. The next said his Lordship, that not only in different - 
change in Chancery administration was ` authorities that difficulty from time to time 
_ the institution of the Court of Appeal in prevailed’ as to the functions’of the High - 
Chancery, composed of the Lord Chancel- Court in those matters, but there was 
lor and two judges who were styled Lords alsoa divergence among the High Courts 
Justices, the first two appointed being of the different Provinces. On the one 
Lord Justice Knight-Bruce and Lord hand the view had been taken that the ap- 
Justice Rolfe, Lord Cranworth, who not peal was an open appeal and that it 
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was the: duty of the High Court to. willing toj.do, the work, cannot.be found.- 
review the whole of the evidence and to. Private opinions, not to, say ` prejudices, 
consider whether a proper decision had. about woman's proper sphere, have-noth- 
been arrived at on the findings, giving, ing to do. with, the matter. Women how | 
of course, due weight to the circum-. have thé undoubted right to ‘take some ; 


stance that the court below had had the ad- 
vantage of seeing the witnesses. On thè: 
other hand the view had been takeh that- 
the function of the High ‘Court was merely ` 
tọ consider whether, there was evidérice ` 
upon which the trial Judge could reason“ 
ably acquit the accused. Those’ ‘two ap- 
proaches to the,question on the part of the 
Court of Appeal were obviously very diver- ` 
gent, and ‘the result of . the one or the other 
would have very important ` consequences ` 
for the person who had been acquitted: In’ 
the present case the whole of the facts were 
gone into by the, High Court who took. the - 
view, that the acquitted, agcused ought’ to` 
have; been convicted:”.The:Crown, concluded , 
his Lordship, had. very.properly taken the- 
view that this question was one. òf yery 
great importance in the administration of 
Criminal Justice in India, and ‘in those’, 
circumstances leave to` appeal would be’ 
granted. The appeal it, was stated, would. 
be heard at the earliest possible convenience. | 
—The Law Times. 7s: 
Women Magistrates. aS) ; 

“In the report of the Lord Chancéllor's” 
speech as president of ithe Magistrates’ 
Association at their annual conference 
last week, there appears a passage that 
may ‘well: cause . some surprise,- Referr-, 
ing to the panel of justices ‘selected ‘to 
sit in the juvenile courts; Lord Sankey 
said he .hoped it would be found pos- 
sible -that women shall sit on every” 
one of these’ juvenile courts. Ih some 
districts there might be no. women jus-’ 
tices available. He appealed to the, 
advisory - committees, in such districts to 
bear in the mind the need for suitable 
women, — l ae: i 

It is unsatisfactory to learn that there 
may still, be districts in which there 
have been no, or too. -few, appointments 
of women Magistrates. There. has been 
ample time for” every. division to be 
supplied with a reasonable number, and 
we simply do not believe that’ there can 
be any district in which suitable women, 


share, in the ‘administratioh -of . jubtice, | 
and’it should nowhere be denied” thèm. ` ° 
‘In the juvénile . court, of all” courts, - 
women are neéded. They are unlikely to 
outnumber the men on the panel or in“ 
the court; but the woman's point of view 
should beavailable on the.,bench when- 
ever the court. is -concétned with’ the’ 
welfare, of children’ and’ young persons.— . 
Justice of the Peacé. 7 : 
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AJohnsonianJudge. . © °° |. 

“It is- very fitting that a “Judge, Mr. 
Justice McKinrion, should this year be 
piesident’of. thë Johnson Society and well ;. 
he. discharged “his ‘duty in his“presidéntial . 
address "at “Lichfield.” The great Doctor’ 
would, -I'feel; huvé approved the choice. 

With regard to his general ‘attitude to-, 
wards lawyers’ ‘too much st¥ess is some-, 
times “laid on a couple of his reported 
dicta—that famous,. “I don't care.to speak. 
ill of any man behind‘ his back, but. I, 
believe “the “persoh who has just. taken, 
his’ departure is an‘ attorney,” and” his’ 
rather cOntemptuous, “I: dont hate law-. 
yers, sir; neither do 1 hate frogs, but I. 
don’t. like to have either Hopping about _ 
my Chamber.” After all; at many points, 
of his life he came in sympathetie con-. 
taét with the law. His ‘incomparable 
biographer was the son of a Jtidge and 
a member, though an inattive one, of 
the Scots Bar. For one Scots Judge, Lord 
Hailes, he had a profound admiration and 
we find him drinking a bumper to him 
‘as a man of worth, a scholar and a wit.’ 
Was it not Johnson who put. forth one 
of the best defences for a form of for- 
ensic license? “Everybody knows that you 

ace paid for affecting warmth for your 

client and it is, therefore, properly no 
dissimulation . . Bir, a man will no 
more carry the artifice of the Bar into 
the common intercourse of society than 
a man who is paid for tumbling on his, 
hands will continue to tumble upon his 
hands when he should walk upon his 
feet.—The Solicitors’ Journal, 
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The Legal 


‘The correspondence which has recently’ 
appeared imr The Times under the head- 
ing. “English Girls and Indian Students” 
“was .remarkable chiefly for some dignified 
rand sensible letters from.<Indian: gentle- 

` men* with first-hand knowledge “of. the 
. ‘problem. The legal aspects’ wëre` not 
touched. upon; but, asa knowledge’ of 
Indian.law is naturally not comuion in 
England; a few: notes may be of service 
to those who may from time to time be 
called upon to advise upon this matter. 
‘In the Hast, as ‘formerly in Europe, 
the validity and effect of a marriage is 
a-matter to be decided according to the 


law of the husband’s religion, which is: 


regarded: in English phraseology as part 
_of the’ law of his domicile. - 'There are 
accordingly three ‘classes of difficulties-to 
be faced: (a) Those which arise’ because 
‘the husband's ‘religion does not permit 
him: to marry outside its fold; (b) those 
which arise because it doespermit -poly- 
gamy;.(c) «those. which arise where it 
permits repudiation at the 
caprice. The converse case ofan Oriental 
woman marrying outside her own ‘com- 


munity is rarer; in that case difficulties - 


under heads (b) and (e) do not arise, and 
those. under the converse of head (a} are 
not insuperable: - : 
_.. (a): Difficulties which arise ‘because the 
husband's religion does not permit ‘him 
to marry outside its fold. It was held 
“in Chetti v. Chetti (1909, P: 67) that the 
disability which the personal-law of cer- 
tain: religións , imposes on a marriage 
| outside those. religions was a disability 
which could not be regarded in England; 
and consequently that, so far as -the 
English Courts were concerned, a mar- 
_ riage solemnised according to’ English 
form in England between a Hindu and 
an Hnglish woman was a valid marriage. 
-But- it cannot be- too clearly: understood 
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husband's : 


EAST AND WEST.. 
Aspects of Mixed Marriages. 


that such a marriage is not valid in 
India, and that no form or ceremony 
available in England can make them 
lawfully man and wife in India. This 
fact was quite clearly put before the 
court in Chetti v. Chetti by Sir Bhashyam 
Ayyangar, a very distinguished Hindu . 
lawyer; and nobody in India would dream 
of questioning it. The exact limits of 


‘the application of this rule are uncertain; 


for there are modern and reformed Hindus 


“who claim that their personal law does 


not forbid such a marriage. In par- 
ticular, members of the Brahmo Samaj, a 
reformed sect in ‘Bengal; are entitled in 
India to make a declaration that they do 
not belong to the Hindu religion, and on- 
making that declaration to. enter into 
aform’of civil marriage. Unfortunately, 
that form of civil marriage is not avai- 
lable to ‘anybody professing the Christian 
religion; “Christians in India must be 
married under ‘the Indian Christian Mar- 
riage Act, 1872, and éannot under that: 
Act, sec. 88, marry“ anybody whose re- 
ligion forbids ‘an inter-religious marriage. 
Consequently, the position even of a` 
Brahmo Samajist in this ‘matter is 
uncertain; and the Scottish Court. of Ses- 
sion in the case of Lendrum v. Chakrav-' 
arti’ (1929, Sc.. L.-T.) went so far as to: 
hold that. thée’rule would be applied 
in “India. int..fhe.case of a marriage’ 
celebrated’ “in: ‘4: church:in,, Glasgow bet- 
ween “a smémber’oft;that sect and a 
Scotch girl; and; On the ground that the, 
union would not ‘be’ recognised’ as a mär- 
riage in thé law’ of “the. husband's ` do- 
maicile, declared it to: be void. On the - 
facts of the particular case the Scottish 
decision is, perhaps, questionable; but 
the. principle involved is. undoubtedly 
correct. In all these cases, therefore, 
the only safe advice to give is that the 
marriage will be absolutely. void in India, 
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Im some cases, especially where the par- 
ties have been persons of distinction, 
such unions have received social recogni- 
tion in India. The historically minded 
may compare the recognition which was 
extended, even by Queen Victoria, to the 
union of the Duke of Sussex and the 
Duchess of Inverness. Yet the legal flaw 
is there; and since neither the Special 
Marriage Act nor the Indian Christian 
Marriage Act exactly meets the case, it 
. seems doubtful whether such a marriage 
can be lawfully solemnised even in India. 
A Hindu, let us suppose, enters into- a 
marriage under the Indian Christian 
Marriage Act, holding in his own con- 
science that his religion does not forbid 
that step. Yet the overwhelming weight 
of Hindu legal opinion is that the Hindu 
religon does forbid it; and s. 88, Indian 
Christian Marriage Act is unequivocal: 

“Nothing in this Act shall be deemed to 
validate any marriage which the personal 
law applicable to either of the parties 
forbids him or her to enter into.” A 
leading Hindu lawyer, Sir Hari Singh 
Gour, has for years been trying to pass 
through the: Indian Legislature legislation 


in a more liberal spirit; so far without 


success. 

Other religions which forbid marriage 
outside their own religious pale are the 
Jain; Sikh, Parsee or Zoroastrian, and 
the Jew. Jain and Sikh must be in- 
cluded.in this list in view of the extent 
to which those communities are governed 
by Hindu: law, though there is no direct 
judicial authority. As regards the Parsee, 
the position is hotly disputed among 
Parsees, but the only safe advice to give 
is that such a marriage is probably 
prohibited. It may. startle many in this 
country to know that Jewish religious 
law forbids such a marriage, for in Engl- 
and we are quite accustomed to mar- 
riages between Jews and Gentiles, which 
in this country Are- walid. Nevertheless, 
where the Jew comes .from a country 
where his religious law. is recognised as 
binding upon him in matters of personal 
status (where, for instance, he is domicil- 
“ed in Palestine), it is apprehended that 
“he cannot lawfully contract such a mar- 
riage, and that if he does contract such 

a marriage in England, his position in 
Palesting will be the s.me as that of the 
Hindu in India; that is to say, the local 

courts Raving jurisdiction over him in 
matters of marriage will refuse io re- 
tognise that marriage asa lawfil one, 


-Marriage between Muhammadan 


to frown upon , polygamy; 
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and will probably treat ik as a complete 
nullity. Jt should be added that the 
penalties of illegitimacy in Rabbinical 
law are harsher than in any other known 
system, 

lhe Muhammadan religion does permit 
men 
and Christian or Jewish women; but, 
according to that religion, difference of 
religion is a bar to inheritance; and the 
Indian Freedom of Religion Act, -1850, - 
has left this religious bar untouched 
except in the case of converts. Oon- 
sequently, if such a marriage with a 
Muhammadan ‘is contemplated, great care 
should “be taken to see that the dower 
promised by the husband is sufficient pro- 
vision for the wife in case of his death, 
as well as a protection against divorce 
or. polygamy (for which see post); and _ 
that the promise is embodied in ihe cor- 
rect legal form and anessailably evi- ` 
denced. oe oe ae 

The Special Marriage Act, 1872, under. 
which alone civil marriage is possible. 
in India, is not available for inter-re- . 
ligious marriage between Hindus, Bud- 
dhists, Sikhs, Jains, Muhammadans, Jews, 
or Christians. This can only be made” 
available for such marriages by both 
parties solemnly repudiating their religions; , 
and apart from any objection™ to this, 
course upon grounds of conscience, it | 
has for a member of a Hindu joint fami- , 
ly very serious consequences on the ques- 
tion of property. ` 

(b) Next let us consider the dangers of, 
such marriage where the religious law of the 
husband permits polygamy. 4s ye oe 

An English wife will normally wish to’ 
be protected against the pdssibility of hav-. 
ing to share her husband's affections with. 
another and still more against the possibi- 
lity of finding herself in thé position ofa, 
junior or inferior wife. Here again, êl-, 
though at any rate inIndia monogamous 
marriages are far more common than poly- 
gamoug, even where ploygamy is permitted, 
and although the opinion of enlightened. 
Indians is inclined more and more, 
from. a. 
legal point of view the danger isa very, 
real one. And,: be it said with all due, . 
respect, the danger is rather increased than, 
otherwise by the attitude which the Eng-. 
lish Courts heve taken up towards Indian, 
and similar marriages. In the case of. 
Rex v, Naguib (1916 1. K. B. 359; 86 L. J.. 
K. B. 209), Mr. Justice Avory,in accords, 
ance with previous decisions, held that a 
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‘Muhammadan marriage, being under a 
‘law which permitted polygamy was noi a 
:marriage in the” English sense; and there- 
-fore, was no bar to th3 husband entering 
.&8 a bachelor sinto a marriage in England. 
‘In England ths woman married by a 
“monogamous ceremony is to be 1egarded 
-as the only wife of that: man. But inthe 


country of his own domicile to which in. 


most ‘cases ae will wish her to accompany 
him, she is merely his junior wife, and 
the senior wife's rights wil be upheld and 
“must -be respected. Indeed in the case 
of 2 Hindu, the position is even more con- 
-(radictory. For in that case the Hindu 
wife is the only wife in India, and the 
‘Christain wife is no better than a concubine 
while in England the Ohristain wife's rights 
alone will be recognised. Further, in Hx 
parte Mir Anwaruddin (1917, 1 K. B. 634; 
86 L. <J. K: B. 210), the full Bench (obiter, it 
is true) held that a: marriage in an Eng- 
lish registry office was sufficient to bar 
the polygamous rights which the husband's 
religion allowed. | Doubtless it is so in 
England; but itis not so in India, anda 
wife wh) marries a man whose religion 
permits polygamy has, where the law of 
his: religion is upheld by the law of his 
domicile, no remedy if he chooses to take 
additional wives: It may be added that 
most Oriental religions permit polygamy, 
even where they do not encourage ‘it. 
This is truenot only of Hindus and Muham- 
madans but of Jains and Sikhs, and the 
decision in Grewal v. Birch (The Times 
August 1, 1907), so far as it professes to 
find that ihe Sikhs aie a monogamous 
community “is wrong on the facts. 
course there are reformed sects with whom 
monogamy is an article of. their. reformed 


faith; and, aS we have said, there is a. 


large and increasing body of opinion. in 
favour of monogamy. But we are speaking 
here purely of legal safe-guards and it is 
a question how far the tefets of a reform- 
ed sect would be recognised as altering 
the law of the religion within which that 
reformation has sprung up. A Brahmc- 
Samajist can, as already remarked enter 


into a legally binding monogamous mar-- 


‘yiage; but only at the cost of repudiating 
Hinduism: altogether and even then it is 


doubtful if he can do it with a Christian ` 


unless she also repudiates her’ religion. 
Parsees are monogamists by statute in In- 
dia, butit is questionable if the Zoroas- 
trians of Persia are similarly restricted. 
Even some sects of Oriental Jews permit 
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poygamy though it is believed that“amopg 


them it is practically extinct. ae 

(c) Finally we have the question of ditorce, 
Assuming that- the marriage is legal yet 
in Islam at any rate (though not in the 
other religions-of which* we have spoken) 
the husband possesses an unrestricted’ legal 
right. of -divorce. - He can repudiate his 
wife without reason at any time by mere 
word of mouth, ‘And in the most widely 
diffused school of Islamic law, it has been: 
held that the repudiation in order to. be 
vaild need not even come to her knowledge. 
For a particularly‘harsh instance in which 
this rule was actually upheld by the 
Privy Council, óee the case of Rashid v. 
Anisa (1931, 59 I-A. 21, I. L. R. 54. A. 46), 
Tremendous though the rightsof a Mu- 
hammdan ‘husband are, however, both in 
respect ‘of polygamy and in. respect of 
divorce they can be to some extent 
guarded.against by provisions in the nature 
of a marriage settlement entered into bet- 
ween husband and wife at the time of the 
marriage. Such provisions will arm the 
wife with the husband's right of divorce 
in. case of his taking a second wife or 
otherwise maltreating her; and they will 
go far to` deprive him of that right of 


_divoree and also to deprive him of the 


right of polygamy’ by stipulating a large © 
sum which he -will be bound to pay in 
the event either of divorcing his wife or 
of giving her the occasion to exercise 
the right of divorce under the marriage 
contract. The sum stipulated may ‘even 
lawfully be such’ that its payment would 
reduce the busband.to beggary. If the 
question is one of safeguarding a Muham- 
madan marriage in a Muhammadan coun- 
try, a lawyer learned in Muhammadan 
law should undoubtedly be consulted as to 
the drafting of this settlement. If any 
English girl or her friends should rely 
on the rulingin Ex parte Mir Anwaruddin 
(above cited) as authority for supposing 
‘that she is protected against capricious 
divorce she is livińg. ih" a fool's paradise. 
So far as they: appear to interpret the 
laws of India, judicial decisions in this 
country, other than those of the Privy 
Council, are of no weight whatever in 
India. ` 

It is true that.the Indian Divorce Act 


‘Amendment Acts, 1926 and 1927, now give the 


Indian Courts matrimonial jurisdiction where - 
either party to a marriage professes the. 
Christian religion, and one reason for that 
alteration of the law was probably the fact 


that. the “repudiation aiee by “Mir 

nwaruddin in India was held invalid in 
„in England.. But it would obviously be 
unsafe, to. argue from those Acts either 
to any. general recognition of mixed mar- 
-riages.or' to any legal restriction on the 


exercise by the husband against his Chris-- 


tian wife of powers which his personal law 
‘ allows him. 


. Where a young couple are definitely set 


upon, entering. into such a ‘marriage, and 
will not listen to the, dissuasions of their 
friends, both English and Indian, “the 
‘soundest advice which can be given both 
from. a legal and a social point of view 
‘is. that which was given bya Hindu father 
‘of the. writer’s acquaintance, himself a 
judge of some distinction, to his son. The 
son wrote tohim from England saying that 
he had married an English woman. 
‘father (and only those who know some- 
thing | of Hinduism can know what a sacri- 
fice ib meant) mele back: “Very. well; 


THE: CONCLUSIVENESS OF 


The. ‘gystematised comparison - of finger 
prints by" methods introduced here some 


‘thirty ‘years ago by Sir Edward Henry: 


has come to be regarded by our courts as, 
in practice, affording infallible evidence 
-of identification. An interesting debate 
“last week “after the production of a new 
play, at which the Legal Profession was 
represented by a number of High Court 
Judges, in addition to a large array of 
counsel, cast doubt, however, upon its con- 
‘clusiveness. 

The, admissibility o! such. evidence- needs 
no authority, If has been long accepted 
without question by our criminal courts, 
The ‘Court, of Criminal Appeal itself 
has decided ‘that it will in aproper case, 
examine’ finger print evidence and decide 
thereon. 

. Its weight is another matter. There 
appears to-be no fully reported case where 
this has been ‘seriously challenged and 
exhaustively considered by our tribunals. 
The permissibility of its acceptance with- 
out corroboration, another matter from 
its infallibility, 
Castleton (1909, 3 Cr. App. R. 74). Its evi- 
dentiary value was, apparently, discussed 
in this case, but the report is unsatis- 
factory dad ‘affords no information as tothe 
argumems used or the grounds of judicial 
dacision. 
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_ Englishman.’ 
_ly sound. 


The. 


is established by Rex. v. 


Sy 
oe 


WTO: 


but-understand -that henceforth you must i 


-make your. home-in England, make your 
living there, 


ae long. as he remained in 


England, there could be” no question of 
the validity of the marriage, 


appropriate niche in Hindu society.” 


_and regard yourself as aD. 
That advice was undoubted- 4. 


and : the | 
chances of the husband finding a ecmfort~* : 
-able and honourable position in English 
life (as in point of fact,-he did) were far” 
greater than those of ‘the wife finding ane 


It should, perhaps, be added by way of ` 


postscript that in some of the ‘colonies a 
certain amount of legal recognition is pro- 


vided for marriages in monogamous form, ` 
“even where the! husband’s religion permits `` 


polygamy. But the nature and extent. of 
such recognition varies very much: it is not 


-always complete protection; and -the ordin-’ 


ances of the colony in question should be~ 


.vėry carefully studied before any advice’: 
about this is given:—The Law Journal. `. - 


FINGER PRINT EVIDENCE. 
The prisoner had appealed from con- 


viction on the ground that the only evidence’ 
against him was .that of finger prints- 


on,a candle left, behind by his presumed 
‘burglar. 
ly dismissed the appeal because -his own 
inspection of the said prints led him to 
agree with the opinion of ihe expert witness 
at the trial. The only indication of any con= 
sideration by the court of the general value 
of such evidence is found in an interpolated 
question. by Mr. Justice Darling: “Can 
the prisoner find anybody whose finger 
prints are exactly like his ?” Whilst an 
affirmative answer to this would have certain- 
ly upset the theory upon which the practice 
is based, a negative one, on the other 
hand, might prove little save lack of means; 
or. opportanity. Neither answer seems to, 
have been given. 

The position of defending counsel where 
finger-print evidence is adduced against 
his client ‘isone of, some difficulty. He 
cannot object to its being putin, nor can hé 
contest its Jegal sufficiency. He must 
attack it on the ground of lack of cogency, 
and this isnot easy for him to do. 

The expert witness offers his opinion: that 
the print is that of the accused person: 
He bases his identification upon a number 


of similarities of the corrugations or ridges | 


of the skin, Hestates that these differ in 


The Lord Chief Justice apparent- 


er 
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-eath “individual, and. that’ they” ayo im- 
‘mutable from the cradle tothe grave, He 
goes ‘on ‘to say that thé Police - Records 
contain 300/000 or-- there-abéuts ‘of ; 
‘prints, of which no two have evér- been 
found alike. He clinches his testimony by 
emphasising that during: many yéars' ex- 
‘perience of “this method “he has: never ‘knows 
‘a case of mistaken identity to occur. 

It-will be perceived that the above évi- 

‘dence-is “expert or scientific evidendé.> If 
“it were-purely: evidence of --fact, such as 
that of a facial photograph; the jury would 
“be left to determine for themselves whether 
it was or was not that- of -the prisonér. 
‘They are not, however, left: tó deal-thus 
with the finger. prints... They-may see such, 
‘but- they are asked to accept the opinion 
‘of the finger print: expert upon their” simi- 
larity. 
e It is obvious that the cross-examination 
of an expert witness, to be, effective, de- 
mands, as a rule, the hints or~ instructions 
of another expert. who holds the contrary 
opinion. Such an expert not- being - avail- 
‘able, counsel seldom makes much impres- 
sion by. his attempts to tes¥:the’ value’ of 
the evidence. The strictly sciéntific part 
of it tends, in fact,.to be considered by the 
Judge as indisputable, and the jury takes 
its cue accordingly. 

‘In -some of our Toat courts the 
value ofthis evidence has, however, been 
stoutly contested. In Rez v. Parker (1912, 


V. L. R. 152) Chief Justice Madden, whilst., 


agreeing that such évidence was relevant 
and adinissible, Dah it far from con- 


m 


` Extracts Troh. Contemporaries. oe 


` Justices in Judgment. Os asi 

One.of the daily papers has recently 
published a number of letters , questioning 
the competence of lay Magistrates, especial- 
ly in connection with motoring cases, on 
grounds of old age, infirmity and ‘general 
lack of training, the last, perhaps, being 
the most serious. Justices” justice inevil- 
ably has the disadvantages and -the 
advantages of: the predominance of- ihe 
personal factor—the common ‘Juryman, who, 
as Lord Bramwell said, -lurks in every 
Judge, being here let loose without - the 
restraining disguise of: the ermine,” Such 
cì jticisms e are probably as.old as the instita- 
tion of :the - “Great Unpaid.” The’ general 
“attitace: of the logal proteseicn towards its 
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| such - 


' expressed -strong disapproval’ of 
- Justice. -Madden's views on the”. subject; 
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clusive. He wakne Se the ade» . 


“quacy of the observations upon which itg’ 


so-called : scientific. basis rested, and -cone 
sidered -that ib -:should nos be -accepted _ 4 
“without corroboration. His two colleagues - ~ 
dissented ..from-him on the point, though 

one -of them, Mr. Justice Cussen, signifi 

‘cantly remarked that “the statement’ made i 
bythe expert witness that there could not be ` 


“two ‘finger prints alike should not be ad- ` 


‘mitted since -his ‘knowledge or that of 
anyone èlse on the: subject does nòt- “pros ` 
‘fess to be based on an universal sa but i is ` 
merely empirical.” : 
The’ High Court of Australia, in: dismiss: ~ 
ing the appeal to itin this case of Parker. 
Chief | 


saying: “Signatures have been accepted 
as evidence of identify as long as they-have’ 
been:-used, The ‘fact.cof the individwality ` 
of the corrugation of -théskin on the fingers ` 
of ‘the human hand.is now: so ‘generally 
recognised as to requite “very -little,” if” 
any, evidence of it although it seems “to be 
still‘the practice to offer some expert’ evi- 
dence-on the-point. A finger print “is - 
therefore . in; reality: an unfargeable signa’ 
ture.” ga 

“Ima ‘notable murder a jo New Zealand 5 
in 1920, it was .finger print evidence which ` 
turrêd the. scale decisively against the: ós 
cused; who was found guilty. and hatigéd. . 

‘ Iti is, perhaps, regrettable that “it is * “only? 
in our Colonial Reports that there can bei 
found in citable: form “considered judicial’ 
opinion on. à the sub ject. —The Law Times.’ 
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auxiliaties was-once well expressed by a 
judge giving judgment on an appeal from 
justices of: the “peace: “Though I cannot 
add with ‘the good Prior EDANE of 
women)— : 

‘Let all their TA unconfined,’ 
yet I will say-with -him—- 

‘Be to their faules a little eee 

-And totheir virtues very kind 
At any rate; we should be pascal that the 
modern, specimen does: not answer to some 
old--definitions: ' “His décupation isto keep 
the peace, but -hè makes if keep him, and 
lives upon scraps of ib: The constable 
is his -factor, the’ jailor: the: *keeper‘of his 
warehouse, and the: rogues -dnd thieves his 
goods. — The Solicitors Journal, TE 
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. Marrlage a la Mode, . 

‘Apparently it costs’ about £100 to trans- 
ate. a French="“graé”. into -its English 
équivalent. For: that sum or ‘thereabouts 
obliging -Britons . can -be-foand to bestow 
name,: nationality and marriage lines” on 
pny foreign: lady: “who, by reason of. the 
profession: she- follows, ': may have-cause to 
fear deportation’ from- the shores- of this 
blessed isle. The husbands, -of course, 
vanish. from the‘doorstep‘of the registry 
office. . Such-were-the proceedings revéaled 
when! two-men:concerned in organising these 
transactions were recently convicted at the 
Qld Bailey. 'The-whole idea- bears a strong 
resemblance to the old Fleet’ marriages of 


the eighteenth century. In-- those days, “the | 


“parish wedding” wasone ofthe- specialities 
of the -dissolute ‘and. ‘needy: parsons, of the 
neighbourhood of Ludgate. In; this- simple 
ceremony, ‘churchwardens finding a female 
pauper ‘chargeable or them ‘would fish .up 
some: half-witted ‘youth from a “neighbour- 
ing parish and get the couple married; 
whereupon the new-made bride immediately 
acquired-her husband’s settlement trans- 
ferring the burden of her support to the 
churchwardens “ of - his locality. Again, 
spinsters desperately in debt, tcok the same 
road and. transferred -. the: burden -of their 
obligations «to some -obliging, volunteer 
(perhaps, a woman. disguised‘as a man) ` 
who vanished for ever after the, ceremony; 
‘while. she returned - in-. perfect safety. to 
‘flourish-her marriage lines in the faced of ` 
hercreditors.. ‘All these convenient doings 
were put.an-end to by Lord Hardwicke's 
Marriage Act of 1753. -The Solicitors’ 
Journal. : 
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by means of a wireless recéiver had convert« 
-ed into sounds ihe otherwise inaudible 
Hertzian waves, that that was an acoustic 
representation, and, therefore, a perform- 
ance, ‘This | latter’ ‘view was accepted by 
-the court, dnd, since .s. 35 (1) of the. Copy- 
right ‘Act, 1911, provides that “ ‘performance’ 
means an, as soustic representation . .., in- 
cluding such’ a representation “made by 
means. ‘of any mechanical instrument,” -it 
seems difficult to escape from it. But. the 
position created by this and similar 
decisions is one of some practical difficulty. 
Does, fir éxample, a man who uses a. por- 
table wireless set for his private pleasuie on 
the river give a public performance, because 
anyone within earshot can hear it? And 
what about wireless. sets in motor cars? 
There seems to be no end to the problems 
which may arise in connection with broad- 
casting and copyright.- m The Law Runs 


* 


Age Limits. 

‘It is stated that a Goverment Depart- 
ment has imposed an lage. limit of 60 or 
‘ thereabouts for architects in connection with 
a new building. That, no doubt, is because 
they - want something different from the 
sort of building that has Leén inflicted on 
London and, “doubtless, o'her places. of. 
recent years, “Young ‘men,’ rays Lord 
“Bacon in his. Essay . “OF LY buth and Age, 
are, fitter to, invent than, to judge; fitter 
` for execution, than for, Co.nsel; and fitter 
for new projects than for settled business.” 
Soevidently the Government people mean 
to catch their architect young and thus get 
something built in an original style. ‘Lhe 


© .¢ Question: -has frequently “been raised at 


Broadcasting and Copyright. 
.The'Court of. Appeal has: affirmed (Times, 
October 9) the decision of, Mr. Justice 
Maugham in Performing Right Society, Lid. 
v. Hammond's Bradford Brewery Co., 
(49 T. L. R. 410), holding that, by enabling 
the guests at an: ‘hotel to listen: to- broadcast 
performances of copyright works, the works 


were performed ‘in public; and’ that since’ 
British | Broadcasting Oorp.ration's ` 


the 
agreement „with the copyright owriers - 
auihiorised broadcasting for “domestic dnd 
private use only,” a breach’ of'c-pyright had 
been committed.: The actual performance 
in question was by a “band playing at a 


cineméin Hammersmith, and the defendants, 


contended hat. all that” they had dose ‘was - 
to extend "the original audience. To this ` 
the plaint&t Kalan that the ` defendants 


Ltd.: 


what age judges ‘should. retire. Civil ser- 
vanis have their age limit, and it does not 
always bar them trom making a fresh start 
elsewhere, So too,, have County Court. 
Judges, but if the limit were 60, most of 
them would serye but a short time.. No one 
has succeeded yet in fixing an -age limit 
for superior Judges. When the matter was 
disci ssed before a Royal Commission in 
1913 one eminent, Judgé, the late Lord 
Phillimore then Phillimore, J.—said one- 
man was old at 65, and. another at 75. And 
everyone knows that 75 is, short of the cap- 
ability for great judicial work. Did not 
Justice . Holmes of the United States. 
Supreme Court, retire at 90. only the other, 
“day, and, then not, for any failure, of power. - 
‘And fortunately wé have examples of ' 
judicial longevity nearer home, But then 
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biiilding the Temp of the Law is one 
thing and planning an up-to-date London 
building is quite another. ‘So an architect 
may be-too old at’60.--The Law Journal. 


Newspaper Libels. 

The case of Weisz v. Camrose decided this 
week .by Mr. Justice Hawke and a special 
jury (Times, October 4) draws attention once 
more to the risks- which newspapers run 
by- trusting too readily to the accuracy of 


their correspondents, A newspaper renown- ' 


ed for its careful! editing was induced to 
- publish a 


his arrest abroad, was certainly capable of 
a highly defamatory meaning. Next day 
the proper 
full apology offered ; and the defendants 
then ‘relied on s. 2 of Lord Campbell's 
“Act,. which places on them the burden of 
establishing that the defamatory statement 


Moe 
Ly 


a 


- JOURNAL 


statement about the plaintiff’ 
which, takén with its heading announcing. 
“obvious. 


corrections were made and a 
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was published -withwt actual malice ore 
gross negligence: The - plaintiff was ap-. 
parently not satisfied with the-apology and. 
tender of damages, and got a .verdict for- 
a substantial sum. -Newspapers are often. 


the victims of trumpery libel actions, and . 


the - speedy methods which are: now ne~ 
cessary in modern editorial offices make 
the task of the editor one of great and 
perpetual difficulty. He must never relax 
his vigilance for one moment, aid must 
have the most acute “sense for ‘discovering 
defamation, even. in a contribution. which 
is superficially ' harmless. This, however, 
could’ hardly be, said to be -the case. on 
the facts: disclosed. The defamation. was. 
‘And a subsequent apology is i in. 
many ways unsatisfactory. . It .niay, not be. 
seen by- all who read: ‘the libel ; and -even.. 
if it is seen by all, a libel withdrawn is, 
nof the “same thing ‘as one which has, 
never been uttered. —The Law Journal. 


NOTES. OF. RECENT ENGLISH CASES. 


Will— — Bequest ‘of . “such of the furniture 
and household effects in or about etther oF 
my residences ...:.as- she may select ” 
Construction, ~* 


adopted daughter: such of: the. furniture 
and houséhold éffects in or about” 
of his residences,-as she “might select: for 
furnishing a residence : 

. Héli, that the legateé- was 'entit' ‘ed to 


select from both the houses, that the words. 


‘in or about’ included motor cars, ‘consum- 
able stores, garden implements and movable. 
plants and that there was no quantitative 
limit as to the power of selection, [Eve, J. 
June 22, 1933]. “Wavertree of Delamere 
(Baron), In re; TENAN ING v. Hall-Watker. 
102 L. J. Che 367. 


Solicitor—Solicitor-trustee 
own firm—Profit-costs, if can be charged. 
Where one of the partners in a firm of 

solicitors who acted in administration pro- 

ceedings was a trustee of certain trust funds 
which were the subject of such proceedings : 

Held, that the firm was’ not entitled to 
chargé its profit-costs in the ‘proceedings, 


although there was an alleged agreement ,. 


between the partners of the firm that i in such 


either- 


employing his 


of the-particular trust funds had a right to 
have the profit-costs shared amongst them 
[Clauson, J. May . 18, 1933). ' Gates, Ana re; 


` Arana v, Gates. 102 L. J. Oh. 369; - 
Where” the testator bequeathed to his: 


"3 7 see 


Will- “Specific . Paa Upkeas, ‘and Pre- 


servation before - assent. of Hxrecwtor— 
Liability of .devisee.. i 
In the case of specific bequests, the costs of: 


upkeep.and preservation of specific, bequests, - 


and legacies from the date of.the-testator’s. 


death to the`date.of his executors assent: | 


fall upon the specific devisees and- legatees. 
[Maugham, J. May, 26,1933}. Rooke In, Ka 
Jeans v.. Gatehouse,” 102 L. “J. Oh. ari. 


Criminal 
Jurors—Inability to understand’ proceed- 
ings’ in English—Absence of protest at 
trial-- Affidavits after 
ddmiss.ble. ` 
“Where the accused appealed ' against “a 

conviction for felony on “the. ground that 


two members of the ‘jury did not under- 


stand the . proceedings in English, “they: 
being Welsh.speakers : 


te 


Law*— Jury — Welsh-spéaking i 


trial - Whether. h 


Held, that as no objection wad taken at > 


the opening of the trial when the jurors 


cases only the partners who were nol: trustees 6: took the paii in Evglisb, the affidavits of 


reer are aa - wid 


o4 


` éhe jurors filed after the trial could not be,- 


looked into, and that, as the -verdict had 
"been delivered in the sight and hearing of 
all the jury without protest, - -their assent 
tait should be conclusively inferred. [Lord 
Hewart, ©. J., Horridge and Humphreys, 
ok July z Sg k.. v. Thomas. 


Income-tax - Civil Servant employed by 


Admiralty abroad--Salary and allowances : 


- paid abroad —Official residence provided — 

: Liability to tax. * 

“Where an established Civil Servant who' 
is sent abroad by the Admiralty, exercises, 
a public office or employment under the Ad- 


tniralty, the salary paid‘to him abroad in res. 
pect of such Public. Office is ‘assessable ‘to in--. 


.comé-tax in England... ‘A célonial allowance. 

granted to him “as, éompensation for the 
extra expense of residence abroad and house 
allowdnce paid in addition to salary are 
also assessable to income-tax. [Finlay, J. 
July 17; Da Corry v. Robinson, 102 
L.J. K. B. 6 


Income tax—Compaky. earning - profits. in 


India . Payment’ of income-tax in India 
— Relief from. tax in United Kingdon, H: 


can be--claimed.. 


“A company earned profits in India amoral g 
. ing to, £186,808 on ‘which they were liable’. 


. to pay income-tax. ‘in. England: Under ? 
Indian Incomié-tax law, they’ were allowed to` 
deduct interest on debentures: and’ other 
. items and Hence their profits assessable. to 
Indian Income-tax Was reduced to £129,365; 
on which sum tax was paid in India: They 


claimed relief from income-tax in- England. 


. in respect of the Dominion ‘tax paid and: it 


was urged’ by them that their ‘total: income 
assessable’ to tax in’ England. should. be. 


ee as nove borne other, tax ‘in 
ia: 

- Held, that their income should be com puted 
on the full Sum of- $186,808, and relief could 
be granted only in "respect of £129,365, on 
sum alone could be deemed to-have suffered 
dual taxation. : [Lord Hanworth, M. R., 


Lawrenuee, ` L. J. ‘Blesser, L. J. “July Ll. . 


1933]. Assam Railways and Trading Co, . 
_ vy. Inland ides Sam ORs: 102 
Ld. K.B. 702, 2 >. 
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~Gontract—Actor's contract’ for -appearances 
i boca , aga R, . Ka 
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-at Music Hall—Bréagh of contract—Loss ` 

of publicity—Damages. ; 

The plaintiff, an actor, entered into a 
contract with the defendants that he should 
appear at a well-known music - hall. The : 
defendants cancelled. the contract and so 
prevented his appearance there: 

Held, that he was entitled to. damages, 
beyond the net loss of salary, for loss, of- 
publicity, and that he was not entitled to 
damages for any loss to his then present 
reputation in his. pfofedsion, but only to” 
damages for loss of opportunity of enhanc- 
ing or maintaining: that reputation. [Scrutton, 
Grear and Romer, L.JJ. June 27, 1933.1 
Wi eithers v, General’ Tue Corporation, 
: Lig. 102 L. J. K. B, 719, : ita? 


Oriininal Liw—Two. oF ‘three. co: aaie 
“call evidence and - disclose’ deferices at 
Police Court - Summing UP - Comment by ~ 
‘Judge that Police’ “had ’ no oppor tunity’ to` 
enquire into “third `- accuséed’s-* -defence —’ 
Whether constitutes misdirection. - 

‘Three persons were charged ab a Police 
` Court with'robbery with violence.: Two- of” 
them called: évidenée’ and. disclosed’ their 
:. défences, ?whieh the third applicant did not. 

* At the. trial. the applicant pleaded the, 
defence -of ` dilbi “and called evidence in 

‘support of it: The trial Judge, in sumthing... 

up,- obsergêd;: that the: Police, hàd had no” 

opportunity, “of i inquiring: into’ the .truth' of. 
the evidence’ givén by J the. witnesses for ‘the 

‘applicant + 3 x, ; 

. Held, that this, did not.” Boagtitate: amis: 
directign “as the “observation was necessary . 
in the.interests of the: applicant’ §.co-accused; 
(Swift, Humphreys “and..Goddard;; JJ.. 
‘August 19, 1933]. -; Bei ‘v, John Parker. 
-102 L. J. K. B. 166.. x 





Divorėe i Petition er's aimen Of his own 
misconduct — Urder that..confession shall 
“be lodged in. Court in scaled envelope— 
Discretion of Court. a 
“Where the petitioner in a rots suit 

admits his own Mmisconduct'and desires to. 

disclose it, the court can order that tho 

admission ‘shall. be lodged in court in, a 

sealed’ ‘envelope. As the matter; is one 

“between -the ‘petitioner and the court, it is, 

not-open. to the respondent to claim the 

- right to know the ‘contents of the envelope 

or to contend that the courtin its discretion 

could not make the order. [Lord Hanworth, 

“M. R., Lawrence and Romer, L.JJ. ` May 30, 

1933]. Cullen v. Cullen and Methuen. 102 

tees P. oh 
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DAMAGES FOR SHOCK | 


The branch of the law relating to the res- 
ponsibility for causing nervous shock is 
one that has developed considerably in 
this country in, the last 
At 
damagézat, “law 
respect of;<personaly à 
was some ety, 









‘ould not be proved; in 


which was variously 


gadri ninen “shock occasioned by. negligence 


Jadiel Geis ED 
held “thah”: ‘damages: wore. Tob. y 
‘tor E7 nervous. ik or Mental of 


n Bes 


eee rae S 


a kn 40° “De regarded , as wrong, 


and the Oouris of this eeountry, and of 
Scotland and Ireland, ‘deélined. to follow 
the decision:of-<the J 'udicial .. Committee 
of the Privy. -Ooungil, it” being” “weli, set- 
tled -thaficthédédisions of that tribunal, 
although commanding the most respectful 
consideratidn'=“are not binding on any 
English ‘Court (see London Joint Stock 
Bank v:Macmillan and Arthur1918 A.C. 777; 
88 L.J., K.B, 55), per Lord Finlay, ` C. 
at p. 807]. In 1890, in Bell v. Great 
Northern Raili Co. of Treland 11890, 26 L.R. 
Ir. 428), an Irish Court, of which one of 
the members was Palles, O.B. refused 
tofollow Victorian Railways Commissioners 
v. Coultas, supra, and soon a series of 
cases came’ into existence, in which an 
injury from shock was held to entitle the 


“person s0 injured“ to“recover damages. 


1—9, 


Anjuries,. unless there. “his legs, were brokei 


Dealing first with the English cases, 
it was held in Wilkinson v. Downton(1897, 
2 Q.B: 57) that a married’ woman, to 


fifty .. years. „whom: the defendant in joke had falsely 
‘one? tiez he. ‘theory was hela” thats, “represénted that her “husband had’ met 


Eohi “a serious; accident; whereby both 
was entitled, having 
Buffered a serious shok: to recover damages 
froni the defendant, ‘and in Dulieu v.White 
and Sons (1901; 2 K. B. 669) damages for 
shock caused by. apprehension of injury to 
the plaintiff by negligent driving’ were 
held to be rocoverable, but in that case Ken- 
nedy, J., expressed the view that not every 















“upo a efdtence ae Wright, J., "in: Wil- 
insan. onion, supra,.to. the unreported 
‘case-of* “gSntith v. Johnson and Co, decided 
inary, 1397, in -which Bruce and 
‘Wright, dd, held that where a man was 
“killed ih, "the sight of the plaintif by 
the defendant's negligence, and the plaintitt 
became ill, not from the shock from’ fear 
of harm to himself, but from the shock of 
seeing another person killed, this harm 
was too remote a consequence of -the 
negligence. In Janvier v. Sweeney (1919, 2 
"K. B. 316; C.A.;8 L.J., K. B. 123), a private 
detective made false representations ‘in m 
nature of threats to a female servant, 

order to obtain information from her, oad 
the jury having found that the statements 
were calculated to cause physical injury and 
were made by the defendant with the 
knowledge that they were likely to cause 
injury, the Court of Appeal held ‘that the 
plaintiff was entitled to recover damages 
for injury caused by stock, thy result 
.of the representaions. Finally, n 1924, 
came the , Case of Hambrook Ve Stokes 
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Brothers (1925, 1 KB. isi, ©. A; 94 LJ., 
K.B. 439), a case of considerable importance 
inasmuch as the limitation introduced by 
Kennedy, J., in Dulieu v. White and Sons, 
supra, was disapproved by the majority 
of the Court of Appeal. In Hambrook v. 
. Stokes Brothers, supra, a motor lorry 
belonging to the- defendants was 
negligently left by their servant, 
unattended at the top of asteep street 
with the engine running, and without 
proper precautions having been taken to 
prevent it moving, with the result that 
the lorry ran away down the” street, 
‘which was very narrow, swaying from side 
to side of the street, and finally~pulled up by 
running into a house close to: where the 
plaintiff's wife happened to be standing. 


The plaintiff's wife had just parted from’ 


her children, who were on their way to 
school,and had gone some few yards 
up the street passing out of her sight 
and she sustained a great shock, pro- 
duced, as the jury found, by apprehen- 
sion, not of injury to herself, but of injury 
to her children, and died as a result 
of the shock. ‘he Court of Appeal, by 
a majority, held that the plaintiff was 
entitled to recover damages under Lord 
Campbell's Act for the loss of his wife. 


Bankes, L.J., at the end of his judgment’ 


pointed out that he was merely: decid- 
ing that the plaintiff would establish 
a cause of action if he proved to the 
- satisfaction of the jury all the material 
facts on which he relied, namely, that 
the death ot his wife resulted. from the 
shock dccasioned by the running away 
of the lorry, that the shock resulted from 
what the plaintiff's wife either saw or 
realised by her own unaided senses, and 
not from something which someone told 
her, and that the- shock was due to a 
reasonable fear of immediate personal 
injury either to herslf or to her children, 
but Atkin, L.J., basing his judgment 
on the opinion that the cause of action 
appeared to be created by breach of 
the ordinary duty: to take reasonable 
care to avoid inflicting personal injuries, 
followed by damage, stated that the 
question appeared tobe as to the extent 
of the duty, and not as to remoteness 
of damage, and that if it were necessary 
he would accept tHe view that the duty 
extended to the duty to take care to 
avoid threatening . personal injury to a 
child iÑ such circumstances as to cause 
damage by shock to a parent or guar- 
gian then present, and that the duty 
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was owed to the parent or gaurdian, 
but that he would find it difficult 


to explain why the duty was confined 
to the case of parent or guardian and 
child and did not extend,to other rela- 
tions of life also involving intimate 
associations and why it did not even- 
tually extend to bystanders, the degiee 
of care to be exercised being measured 
by the standard of care necessary to 
avoid the ordinary form of personal 
injuries. 

In Scotland there have been several 
“decisions to the effect that damages are 
recoverable for injury from shock, but 
the shock must be due to a reasonable 
fear of immediate personal ¿injury to 
_ oneself, and shock caused by apprehension 
“.of injury to athird person will not, it 
seems, give rise to ‘a cause of action 
in Scotland. In Currie v.  Wardropp 
(1927, S.C. 538) it. was 
damages were recoverable for 
from shock to the plaintiff duetoa fear 
of immediate personal injury to herself 
‘aggravated by anxiety fcr the safety of 
her fiance, on the ground that where 
_there is a good cause of action because 
of shock sustained in consequence of ap- 
prehension of immediate personal injury, it 
is Immaterial to consider whether that was 
aggravated by ‘apprehension of injury 
to another person with the. plaintiff, the 
two kinds of shock running into one 
another, but the majority of the Court 


of Session intimated their disagreement . 


with the judgments of Bankes and Atkin, 


L.JJ., in Hambrook v. Stokes, supra, and- 


their approval:. of the judgment of 
Kennedy, J., in Dulieu v. White and Sons, 
supra“ is T 

As tegards thelaw in the Dominions, 
Dependencies and Colonies, a curious position 
exists by reason of -the fact’ that ‘the 
Judicial ‘Conimittee of the Privy: Council 
is the ‘highést: Court of Appeal from 
the Courts of the Dominions, Dependencies 
and Colonies, and that a’ decision of that 
tribunal is binding on such Courts (see 
e.g. Hogan v. Regina City 1924, 2 W:W.R. 
307; Nigappa . Marbusappa “Arleshvur v. 
Gyanaji Pouraji Marwadi (1926, I. L.R; Bom. 
231), unless the decision ig on a subject 
governed by English law and there.” is 
a subsequent’ decision of the supreme 
tribunal to settle English law, namely, 
the House of Lords, in which the House 
of Lords differs from the Judicial Gom- 
mittee of the Privy Council and points 
out in express terms in what respect 


held | that . 
injury - 


wn 


í 


` only hè could find some other 
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the Committee erred (Will v. Bank of 


Montreal(1931, 2 W. W. R. 366). Now the 
case of Victorian Railways Commissioners v. 
Coultas, supra, although it has been 


denied in this country, Scotland, and, 
Ireland (Coyle(or Brown) v.Watson (John), 
Ltd. (1915, A.0.1; 83 LJ, PC. 307), per 
Lord Shaw of Dunfermline at p. 13), 
cannot be said to have been in. express 
terms over-ruled by the House of Lords 
in Coyle (or Brown) v. Watson (John), Ltd., 
supra; hence it follows that the decision 
of the Judicial Committee of the Privy 
Council, although no longer a decision 
of guiding authority in England, Scotland, 
Northern Ireland, .and the Irish Free 
State, is still binding on all Imperial 
Courts overseas other than the Courts 
of the Irish Free State (Stevenson v. 
Basham (1922, N Z.L. R. 225), Hongan Vv. 
Regina’ City, supra; Penman v. Winnipeg 
Electric Rail, Co, (1925, 1 W. W, R. 156); 
Johnson v. Commonwealth (1927, 27, S.R. N. 
S. W. 133). But the decision is, of course, 
only a. binding authority for cases coming 
within jis ambit, and the courts of the 
Dominions, Dependencies, and Colonies have 
frequently distinguished it either on the same 
ground as]Wright J., distinguished it, in Wil- 


kinson v. Downton, supra, that the element: 
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of wilfulness was not present in the case 
(see Stev nson v. Basham, supra, atp. 238: 
Johnson v. Commonwealth, supra, at p. 135) 
or on the ground that the evidence given in 
the case under consideration proved actual 
impact (see Hoga. v. Regina City, supra; 
Lapointe v. Champagne (1921, 6t D. L.R. 
520), or some actual physical injury as in 
Stevenson v. Basham, supra, Lapointe v. 
Champagne, supra, Hogan v. Regina City, 
supra, and Piper and Piper v. Bussy and 
Emerson (1930, 2 W. W. R. 452.) : 

The latest treatise on the law of damages 
is to-be found in the title “Damages,” which 
appears in the new volume (Volume X) only 
recently published of the Hailsham edition 
of Lord Halsbury’s Laws of England, and 
in a work whichis so well known throughout 
the Empire it is not surprising to find that, 
in the part where the recovery of damages 
for injury for shock is discussed, due pro- 
minence has been given to the view of the 
law held in Scotland, and to the variance 
created by the decision of the Judicial Gom- 
mittee of the Privy Council inthe case of 
Victorian Railways Commissioners v. 
Coulias, supra, between the law in this 
country and that of the Dominions.—The 
Law Journal. 


eo 


Extracts from Contemporaries 


The Effect of Time Limits. 

Mr. Justice Roche had a nice point of 
private internationed law before him last 
week in Societe ke de Prayon v. Koppel 
(Times, _November 3). The plaintiffs sued 
on a bill of exchange drawn..by the de- 
fendant in Berlin on a German company 
and payable in Berlin on March 3, 1932, 
to drawer's order. The defendänt endors- 
ed it,-and it was dishonoured when pre- 
sented; -then and theres, for. payment. 
The plaintiff then sued<here‘on his bill, 
and was met by the defence that it was 
a German bill, and that German law 
excludes actions on bills unless they are 
brought within three months of protest. 
Did this German law so utterly destroy the 
rights of the creditor as to prevent him from 
bringing an action in England, or did 
it merely bar the remedy, in Germany, 
\eaving the plaintiff with his rights—if 
court to 
enforce them? The learned Judge, after 
hearing much expert evidence, came to 
he conclusion. thatthe plaintiff's rights 
were still alive, an that all the German 


law had done was to bar the: remedy 
there. This was the position revealed as 
to the French law of prescriptions in 
Huber v. Steiner which came. before the 
Court of Common Pleas in 1835 (2 Bing. 
N. ©. 202), and as to the Manx law, which 
came up for consideration in Harris v. 
Quinn in 1869 (lL. R. 6 Q. B. 653), In that 
case the Manx Courts had actually re- 
jected a claim which was out of time 
by their local law; vet the plaintif after- 
wards succeeded in an English, Oourt. 
Of course, the v lidity of the discharge 
of a contract, depends upon the law of 
the contract usually in. the place, where 
it is made; but a mere rule of procedure 
does not operate as such a discharge.— 

h The Law Journal. 


Lord Sankey and the Homely Court. 
- Lord Sankey, in his speech* at the open- 
ing dwelt chiefly on “this homely room and 
its advantages, in relation to the pro- 
visions of the Children Act. He referred 
- «Speech at the "opening of the new [gw Court at 
Southampton —[Hd.] , | 


98 
‘to the Act as the best example of the 
progress which had been made in recent 
years in facing the problem of the 
Young Offender. He dwelt on the new 
duties paternal and maternal of the J. P.’s 
_ and observed generally that it was impos- 

‘sible to overestimate the importancé ‘of 
the work which now falls upon them in connec- 
tion with the daily life of the citizens of 
the country. The whole future of .many 
children would depend on the method of 
their treatment in the new juvenile courts. 

“You will recollect,” said he, “that 
the: Act provides that these courts” shall 
sit either in a different building or room 
from that of other courts, oron different 
days. The purpose of this “is that the 


Juvenile Court shall be completely sep-. 


arate from all association with adult 
offenders . |, It is most gratifying 


to know. that. you have built, separate’ 


room for this purpose, and, moreover that 
you have avoided giving to itethe impress- 
ive austerity of other courts.” 

When, you consider the matter, why 
should this homely atmosphere be confined 
to children? There are many adults who, 
when they. appear, may be for the first 
time, in a court of law- are paralysed 
with fear or reverence by reason of the 
impressive austerity of courts, wigs, 
gowns, bad ventilation, and the stuffy smell 
which clings to British Justice, in its 
normal habitations. The next move should be 
for Airy Homely Courts for Adults. You 
may have noticed that many Judges 
prefer to do justice in Chambers.— The Law 
Journal. 


Unpaid Justices. 

` There. is also a cry or an agitation in 
‘which lawyers might well indulge; and 
that is that they should have the right 
to take over company directorships cr 
other people’s jobs provided they are 
willing to do it, without salary, for the 
amusement of the thing, the honour or 
experience, or incidental i(not necessarily 
financial) reward. 

You observed that at the Chiswick 
Chamber of Commerce a Middlesex J. P. 
opposed, with all his might, the sugges- 
tion that the Chairman and Deputy Chair- 
man of Middlesex Quarter Sessions {should 
be paid for their services. It would con- 
-vert, he said, a voluntary post of great 
distinction, which public, men in the past 
-bad beef proud to hold, into a profes- 
sional sf pendiary post, and the splendid 
old ‘tradition of the “great unpaid” in 
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the chief two magisterial posts in Mid- 
dlesex would die with: .the retire- 
ment of Sir Montgue‘Sharpe. By. restrict - 
ing the posts to professional lawyeéts,; -they 
created a new preserve for the legal pro- 
fession and cut into the essence of the old 
magisterial system. 

While sharing; in-part the views ex- 
pressed’ by the Lord Chancellor -at 
Southampton as" to the value of the 
Justices, an impartial examination of the . 
“splendid traditions of the Great Unpaid” ` 
leads one to the conclusion that in very 
many cases stipendiaries would be far 
better and cheaper in the long run. And 
some skilled surgery on the essence of 
the old magisterial system would: do it a 
world of good.-The Law Journal. 


Petition for Damages after Divorce. 

It is not usual fur damages against a co- 
respondent to’ be claimed in a second 
petition after a decree nisi has been grant- 
ed and made absolute but in Hopkins v. 
Castle, which came before Mr. Justice 
Langton and a common jury on Novem- 
ber 16, that is precisely what happened. 
The decree nisi was granted {at Leicester 
Assizes in February 1933, and it -had 
since been made absolute. The respondent 
to the subsequent petition for damages 
raised connivance and conduct conduc- 
ing, although these defences had not been 
set up in the divorce proceedings. The 
jury found for the petitioner and ‘awarded 
him £125 damages. In summing up, Mr, 
Justice Langton said: “To be perfectly 
frank, I don't like second shots,and ‘I 
hope this kindof procedure will not be 
followed, again.” The procedure adopted 
in this -case‘is, certainly not perfect, but 
circumstances arise from timetotime in 
which itis the only possible method. It 
is expressly’ authorised by s. 189 of the 
Supreme Cotirt- of Judicature (Consolida- 
tion) Act, 1925 (formerly s. 33 of the 
Matrimonial Causes Act 1857),which provides 
ihat “a husband may on a petition for 
divoree or for judicial separation or for 
damages only, claim damages from any 
person on the ground of adultery with: the 
wife of the petitioner.” In M. v. M. and 
A., 26 T. L. R. 305, after a husband’s 
petition for dissolution of marriage and 
damages against the co-respondent had 
commenced but before the hearing of the 
suit the wife died. It was. held that the 
claim for damages against the co-respondent 
had not abated, and that the petitioner was 
entitled to proceed in respect of-that claim. 





1934 


1917] P. 
pondents - 


264, a wife and 
‘were served ` 


two Co-res- 
and damages 


. were claimed against’ the Ist co-respondent. 


“A decree nisi was” pronounced on- the 
ground: of adultery - with -the second co- 


respondent,” the case against’ the first co-- 


respondent standing overyand it was held 
that the petitioner was still entitled to 
proceed with. his claim for damages 
against the first co-respondent. In Kent 
v. Atkinson [1923] P. 142, the parties were 
married in 1898 and lived together until 
the wife died in’ July 1921. In. May 
1922, the 
damages claiming that his wife andthe 
respondent .had frequently committed 
adultery in 1918, 1919 and 1920, Hill J., 
decided that the claim- was sustainable, 
pointing out that “husband” inthe section 
included one who had been a husband and 
wife included one who had beena wife and 
ingtancing the case of a husband . who 
obtained a decree absolute on the ground 
of adultery with a man unknown and after- 
wards discovered as the adulterer. In such 
a case the husband could bring an action 
for damages against the “adulterer. 
Hopkins v. Castle goes a-litle further than 
the previous authorities, as in that case 
there wasa previous opportunity of asking 
for damages. But although that fact imay 
cast suspicion on the genuineness of a 
claim, if the petitioner was actually entitl- 
ed to the damages on the hearing ofthe 
first petition, nothing should prevent him 
from obtaining them on the hearing of a 
subsequent petition for damages only. —The 
Solicitors’ Journal. 






Judicial Prisoners. Ka 

Once again- for the third; 16 since his 
appointment to the Bench—Mr. Justice 
Langton has been locked-in the Law. 
Courts. .That voice whose, wigrances are 
immortalised year by the’ yéar in the law 
reports had to exercise itself ofan hour 
from a balcony window before an errand 
boy in Carey-street was brought to the 
‘rescue. Perhaps the ghost. which lately 
disturbed Hawke, J with its. knocking 
has thought of a new trick and intends 


to take up residence among the numerous. 


skeletons in the Divorce Court- kn 
-At any rate Langton, J., had a happier 
‘release than’ Lord Camden Os when he 
found himself an involuntary prisoner. 
While staying with Lord Dacre, in Essex, 
he had gone for a walk with a friend. 
Passing by the parish stocks, he felt a 


husbarid ‘filed a petition for- 
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In tolr Stocker, Brice and Patterson. 


curiosity to try E sort of a punishment 
it was- and asked his companion to fastens 
him in for a few moments, the absent-minded 


. friend . took -a book from his pocket and. 


sauntered on, becoming so absorbed that 
he quite forgot how- he had left. the 
OhiéfJustice. “Meanwhile, the unfortunate 
judgé” was -struggling vainly to release: 
himself and- when he called for help to’ 
a passing countryman, all tbe answer 


he got was: “No, no, old, gentleman; you 
wasn’t set there for nothing The Solictors" 
Journal: ot Bs 


Mainténance of Separate. Domicile. 

by Married Woman. . 

A married- woman, 
with her husband, 
that she should continue her dos; 
micile and pay taxes in New York. 
although he,,-was domiciled in Virginia. 
The Gomiionwealth of Virginia assessed. 
the wife on'her property and income for 
the year subsequent to her marriage on 
the ground that her domicile was , in 
Virginia. Held, that the wife was to ‘be 
permitted to establish a domicile separate 
from that of her husband, and that-the 
Virginia assessment was improper, “Coma, 
monwealth .v. Rutherfoord, 169 S. E. 909 
(Va. 1933). - 8 

The commonilaw rule that the domicile. 
of the wife follows that of her husband, to 
which the English ue rigorously adhere 
is based upon the legal fiction of . the 
identity of hushand Ta wife and om 
the duty of the wife to- dwell 
with her husband. This rule has been . 
qualified by numerous exceptions which. 
have served bya process of attrition to 
dissolve its basis of theoretical unity. The 
earliest relaxation appeared in litigation 
involving the’ material status “where 
the adverse interests of husband and wife 
rendered impractical the theory of 
unity which the common law sought to 
promote. Therefore, most jurisdictions 
allow the wife to acquire a separate 
domicile for purposes of divorce, regard- 
ing her for this purpose as sui juris. Some 
courts grant her this privilege when the hus- 
band is guilty of misconduct, even .though 
no divorce action is brought. A few 
cases have gone farther and have 
held that such separate domicile, once 
acquired for the purpose of divorce, is 
acquired for .other purposes. Heretofore, 
marital strife was a conditiongprecedent 
to permitting a married woma: aseparate 
domicile, In McCormick v, Ufited States 


living 
agreed 


amicably 
with him’ 
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& marriéd woman by agreement with her 
husband maintained a separate domicile 
in France in order to avoid’ ‘payment of 
custom duties. In that .case a -further 
exception was engrafted upon the expressly 
recognized common-law rule, the court 
recognizing the independent domicile: of 
a wife who wason amicable terms with her 
husband. In the principal case, however, 
the court has made a new departure in 
refusing torecognize the validity of the 
common law rule of fiction attended by 
its numerous train of exceptions. “It has 
clearly departed from the traditional 
functional approach and has definitely 
established a new principle, recognizing 
‘as the basic rule that the personal domicile 
infact shall determine the legal domicile of 
a married woman.—The University of Pen- 
nsylrania Law Review. 


Attempt to obtain Money by False: 


Pretences. 
` In order to obtain money the defend- 
ant, a physcian, falsely represented to 
the prosecutor who was in fact a detective 
that by means of his “radio equipment” 
he had diagnosed the-disease of the sister 
of the prosecutor as'cancer and that by 
the same means he could cure this ailment. 
‘Held, that the -defendant was properly 
convicted of an attempt to obtain money 
under false pretences. Commonwealth v. 
_VYohnson 167 Atl. 344 (Pa. 1933). 

Defence relied on a rule, that a prisoner 
cannot be convicted of an attempt to com- 
mit a crime, iff had he done all he intended 
to do he could not legally “have been 
convicted of that crime. If the expression 
“had he done all he intended to do” means 
“had hedone all the bodily actions he in- 
tended to do and had they resulted as he in- 
tended they should result,” this rule merely 
states what is generally agreed, that in 
order to be convicted of an atlempt to 
commit a crime, the prisoner, when he acted 
must have had the mental . state requisite 
to the commission of that crime. Under 
this interpretation the rule would not 
prevent defendant's conviction. On the other 
hand, if the above expression merely means 
“had he done all the bodily actions he 
intended to do” there seéms to be no 
logical justification for the rule. Assuming 
that the prisoner, when he acted, had the 
mental state requisite to the commission of 
the crime attempted, the mere fact that all 
the bodily actions he intended toldo would 
not have gesulted of did not result, in the 
crime ave fesultes seems immaterial, Defend- 
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ant might have relied, with more force on the 
theory that an act done in furtherance of 
a mental state requisite to the commission 
of a.crime isnot a criminal attempt to 


-commit that ‘crime, unless it results in a: 


substantial ` social harm related .to ihe. 
crime. If the absolute purpose of crimi- . 
nal punishment is retribution this theory . 
is logically sound, No doubt historically 
the absolute purpose of criminal punish- 
ment has been retribution, as is indicated . 
by the fact that a “person who does the 
same bodily. actions, with one and the same 
intent, may be panished i in different degrees 
or may_not be punished at all depending 
upon- whether his actions result in a com- 


-Plete crime, a criminal attempt, or a non- 


criminal attempt. However, retribution 

“an eyefor an eye, a tooth "for a tooth,” 
is certainly not an ideal purpose for erimi- 
nal punishment, and a departure from it is 
not be to regretted. The view, that criminal 
convictions should be based primarily on the 
prisoner's state of mind, isa commendable 
one. The result in the inslant case is in 
accord with this view.—The University of 
Pennsylvania Law Review. 


Conduct at the Bar and Problems of 

Advocacy 

It was an admirable idea on the part of 
the Council of Legal Education to arrange 
for two lectures on the above subject, and 
the King’s Counsel on whom their choice 
fell could hardly have pe.formed it better, 
Within the compass of two short lectures 
Mr. Singleton, K. C., brought together 
much that cannot fail to be both serviceable 
and inspiring to beginners in their craft, 
and, in our , view, not beneath the notice 
of meny who have left their call some 
little distance behind them. Not contenting 
himself with drawing generously on per- 
sonal experience of the Profession and the 
courts, the lecturer culled from the writings 
of lawyers of note, from Lord Eldon to 
Lord Macmillan, not merely confessions 
of the faith by which they walked but 
practical advice on tangible everyday 
difficulties. Finally and “this is another 
happy  thought—the halfcrowns derivéd, 
from the sale of the printed lectures, by 
the generosity of Messrs, Sweet and Maxwell, 
the “publishers, and of the printers, go to 
swell the funds of the ‘Barristers’ Benevo- 
lent.” A purchase being thus “twice blest,” 
it ig on ali counts to be hoped that the 
sales will be brisk.—The Law Times. 
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“Just Cause.” 

Magistrates andeclerks, as well as ute. 
tioners, will note the case of Lynch v. 
“Lynch (the Times, 16th November); i in the 
Divorce, Court.: | 

Jt ôs not infreqiently sakehe, ee 
and inaccurately, that a man must keep 
his wife if he ‘refuses to live with her. 
< Even those who know much ` better than 
‘this are apt to fall into the error of thin- 
king that neither spouse is justified «in 
refusing to live with the other except 
upon the ground of a matrimonial offence. 

Lynch v. Lynch is strictly in accordance 
with earlier decisions, and serves 2s an 
additional illustration, of the principle laid 


down in such cases as Beer v, Beer (1906): 


54 W. R. 564, and Oldroyd v. Oldroyd [1896 | 
P.175. If it has become practically impossi- 
ble for the spouses to live properly together 
by reason ¿of the conduct of 
the other has just and reasonable cause 
for refusing to live together, The cause 


must, of course, be “grave and 
weighty”: Yeatman v. Yeatman (1863), 1 
L.R. P. and D., at p. 494, though it need 


not be a matrimonial offence: Yeatman v. 
Yeatman. 

In Lynch v. Lynch, the wife prayed for 
a decree for restitution of conjugal rights, 
but Langton, J., dismissed the petition. He 
found that her complaint about her hus- 
bands conduct was unfounded and that 
she acted persistently and hastily in the 
face of all advice: the position was that 
the husband’s employment was gravely 
jeopardized by his wife's conduct. He 
came very reliictantly to the conclusion 
that if he made a decree for restitution 
cf conjugal rights the respondent's means 
of support would be jeopardized. The 
learned judge thought the petitioner would 
go on as she had done, She was prepared to 
put the worst construction on any actions 
of her husband. He could not help feeling 
that there was no prospect of peace ifthe 
parties lived together again. 

From the report it does not appear that 
any question of maintenance or allowance 
was raised. We have referred to it solely 
as illustrating the principle of reasonable 
cause for refusal of cohabitation.—Justice 
of the Peace 


Lawyers as Statesmen 

As one glances down in such a work as 
Haydon’s S Book of Dignities” the list of 
those who have been Law Officers of the 
Crown, one finds, as might be expected, that 
the majority of them were eventually raised 


one, 
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‘Lo the Bench and usually reached the higher 
posts which the'law has to offer, although, 
as was recently pointed out in this column, 
there were one ‘or two content to subside into 
puisne judgeships.’ Some, indeed, forsook 
the law altogether and gave up to politics 
what was meant for law; “others again seem 
to have found their, true metier in’ the 
House of Commons. In the latter class has 
to be counted Sir William Harcourt, who, 
for a few months filled the office of Solicitor- 
General, namely from November 1873 till 


. February 1874, and into whose biography 


the present writer has been recently dipping. 
Rarely do we think of Sir William as a 
practising lawyer, so overshadowed has 
that part of his career been by the role 
he was destined to play inParliament, first 
as Home Secretary and later as Chancellor 
of the Exchequer, in which latter capacity, 
as the authorof the statutes increasing the 
death duties, he incurred the wrath of.the 
landed interest, all the while, however, en- 
livening social gatherings by many spright- 
ly witticisms, and, indeed, establishing ` a 
great reputation as a skilled raconteur. 
Who that has heard them has not been 
struck by the amazing ‘aptness of his adap- 
tations of certain familiar quotations. On 
one occasion, while., staying with other 
guests at the. ‘house: of a former Lord 
Knightley, the company became a little 
restive when after dinner their host, as was 
wont, beganto expatiate on the undoubted 
glories of his pedigree. In the course of 
this recital Sir William was heard to say 
in an appreciative aside: “This reminds 
me of Addison’s evening hymn: 

“And Knightley to the listening earth 

Repeats the story of his birth.' ” 
Surely the force.of apt citation could. no 
further go, Again he excelled himselfin an 
adaptation from Tennyson in the poet’s 
presence. Ténnyson having chanced to say 
that his pipe after breakfast was to him the 
most enjoyable of the day, Sir William 
murmured the apt Tennysonian line slightly 
altered: 

“The earliest pipe of half-uwwakened 
bards.’ ” 
lt was alterwards said that the reception 
of this variant was not quite as ‘cordial 
from the Laureate as its excellence deserved. 

The Law ‘Times 


kiai Lotteries. 

The Duke of Montrose has confessed 
to the House of Lords that some few years 
ago he was fined in Glaser for taking 
part in the promotion of a lottery. So far 


4 


between his lottery and the Glasgow 


. the arms 


': man’s wif 


32 
‘ag any lottery can be desirable,. his one 
seems to have been; il was successful i in 
Taing money for a deserving., cause. oa 

. The Duke is puzzled. Only afew weeks 


ago: he received a book” rof. fickets for 
the.. Art Union” Draw” “6f-=the . 
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“legalised, provided that thə incorporation 
of such associations was, by Royal Charter 
and that their rules were approved by 
the Privy Council. So long as such associa- 


tions are carried on in good faith for the 
encouragement of the fine arts, thogte. who 


-Glasgow, .and . acrogs: ihe tickets were thes participate i in lotteries connected with that 


‘words “The lottery, js authorised by the | 
Board of Trade.? “What was the ee 

Sues 
lottery! r 

Just. this diference : that the, one is 
‘authorised by Act of Parliament, and the.- 
other was not. By the ,Art:stinions Act; 
1846, voluntary associatiojg formed for the 
purpose of distributing. works of art were 


d ay. 
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Indian Company Law: By 
L.B., 


Basant Krisnan Kuanna, BA. 


. Advocate, High Court, Lahore, Published, 


1934, by the Indian Law Publishers, Lahore. 
. Asis suggested by the title- and ĉon- 
firmed by the preface, - the object of Mr. 


Khanna's book is to state in?“a clear “and 5 
-concise manner the principles of Company” 
:Law as enunciated in the Indian Companies ' 


Act and-English and Indian Judicial 
‘decisions. The book has certain features 
‘which are particularly noticeable and 
; which serve to, emphasise its value as a 
commentary on. Company Law. The 
‘author has made good use of the monu- 


mental works of Palmer and Buckley on™ 


the subject and has noted in appropriate 
places, excerpts from these books. Another 
important feature is that case law has been 
brought up- aces and references to leading 


=- T 
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„© Whether 
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object are exempt. from penalties, 

in 1933.such an exception 
“from this general lawas to lotteries finds- 
“general acceptance jis openi to`.. doubt. 
Perhaps the reason ‘underlying the Aet of 
1846 was that suggested by a “Wit; ahe 
observed that in such cases the: “wirining 
of the prize carriéd its own punishmeat— 
Justice of the Peace. 


Lek 
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Law Journals are given in the foot-notes. 
The attempt. to give, apart from.the 
Schedule of -forms annexed to the Indian 


‘Companies Rules, 1914, additional forms as 


models of those that have to be used in 
offices of limited companies, will, we are 
suie, be much appreciated, particularly by 
the lar ge class of business: men who have 
to make frequent practi¢al-use of this 
branch of the Law. The tabular form of 


‘offences under the Companies Act will also 
prove useful in 


these days when such 
offences are, unfortunately, not rare. The 


subject- matter is admirably arranged and 


is modelled on the Indian Act. The book 


‘is also written in a clear and direct style, 


and for a work of .nearly 600 pages, it is 
moderately priced. We wish the learned 
author's maiden venture a]l success. 
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Embarrassing Memory. —An English 


. barrister, while attending a banquet in 
America, was very much “impressed by the.. 


following toast: “Here's to the happiest 
moments of my life, when I was held in 
of another man’s’ wife—My 
Mother.” : 

The Englishman, upon returning to Eng- 


: land, .was elected toastmaster al a banquet, 
`. and decided to give the clever toast he had 


heard--in America. Ho arose and said: 
wijen to the ‘appiest moments of my life, 


_-when I was ’eld- in the harms of ‘another 
—er “erah, 1 Target who the `- 


- bally womdn was.’ 


Easy Divorce.—A firm advertisted for a 


‘stenographer: and next morning was over- 


whelmed with applicants. The office Perr 


was told io admit no more. 


cf = 
epee yea e- 


a 
Be MANAN 


Shortly after this an aggressive lady aris a 


rived, and pushing her way past the others, 
demanded to see the boss. By this time 
the office boy had grown deaf to all prô- 
testations, and had but-one answer. i 
“Not to- day, madam, "he said. 
“But I'm his wife.” l 
“Not to-day, madam,” was the inexorable 
answer.—Case and Commen th 
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The rule is now well established that if 
a person agrees to be bound by the rules 
of an association, he cannot -théreafter 
bring alibel action in respect of the publi- 
cation of a decision of the domestic tribunal 
of that association. The defence of justifica- 
tion will always avail. 

The principle, of which the above rule is 
an application, is that if an expression can 
have two different meanings, one innocent 
and one defamatory, it must not be as- 
sumed that those who read it will put the 
worse interpretation on the words. The 
leading case on this question is Capital and 
Counties Bank v.-Henty and Sons (5 C. P. 


? D. 514; 7 App. Oas. 741). There a circular 


was published by brewers to their tenants 
stating, that the brewers would “not 
receive in payment any cheques drawn 
on any of the branches of the Uapital and 
‘Counties Bank.” A run on the bank 


ensued, but it was held that the words. 
and ordinary meaning - 


in their natural 
were not libellous, and that therefore, the 
‘plaintiffs must prove that by reason of 
special circumstances, 
stood in “a special libellous sense. Such 


evidence being absent; there was no case to. 


„goto a jury. 4 


Although the tendency of many people 
would bein such a case to jump to the 
conclusion that the bank was unsound; 
witness the run on the’ bank, yet upon 


# reflection there will occur to any reasonable 


‘mind a ‘number of other circumstances 
which might have called forth the state- 
ment. The actual reasons for the state- 
ment in Henty's Case (supra) were firstly 
convenience and secondly the exercise of an 


|. undoubted right. And as Brett, L. J.observ- . 


-~ed (50. P. D., at p. 541): 


“It seems to me unreasonable that when 
there dre ‘a number -of good interpre- 
tations, ‘the only bad one should be 


NATA 5 





- that 


they were under-. 


ae . WARNING OFF. P l 
ka DEFENCE OF JUSTIFICATION IN LIBEL ACTION. 


seized upon to give a defamatory sense to 
the document.” nan 4 

This view was accepted: by.the House 
of Lords, and- has stood an undisputed 
principle of law ever’ since. ` The questions 
which have arisen are asto its application to 
new sets of facts. 

-In Stubbs, Ltd. v. Russell (1913 A. O. 486; 
82 L: J.- P. ©. 98), the proprietors and 
publishers of a weekly journal circulating 
among traders were accustomed to publish 
a list of traders against whom decrees 
in absence (i. e., judgments in default) had 
been taken in the-Small Debt Court of 


‘Scotland. A note at the head of the list 


pointed out that “in no case does publi- 
cation of. the decree imply inability fo 
pay .....-or anything more than the fact 
the entry published appeared in 
the court books.” One’ of the traders in- 
cluded in the list brought .a libel action 
against the - proprietors, but the House of 
Lords held that there was no question to go 
tothe jury. As Lord Shaw poiated .out 
{at p. 397) there were various reasons why 


-a decree might pass, none of them injurious 


o the reputation or trade of the debtor 
it ababe The worst of them was that 
he was in the habit of refusing to pay 
his debts. But the plaintiff had asserted 
that the list meant that he was unable to 
pay them. Lord Shaw pointed out that 
tbis was a “strained and sinister inter- 
pretation ” to put upon the list (at p. 398). 
There were many other ways in which it 
might strike a pérson reading it. He 
referred to the words of Brett, L. J., “in 
Henty’s Case (supra), and also the opinions 


‘of the Law Lords in that case and pointed ' 


out that they all support tue view that E 
“the innuendo must represent wnat is a 
reasonable, natural, or necessary inference 
from the words Won regard oe had F f 
the occašion and the circumstagces ó 
their publication.” (1913, A. Cy aff p. 399 ) 
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In Ware and De Freville, Lid. v. Motor 
Trade Association (1921, 3 K B. 40; 90 L. 
* J. K. B. 949), a case better known, perhaps, 
for its discussion of the law relating to 
conspiracy, the question was also consider- 
ed, whether the placing of a trader's 
name on a ‘stop list” by his. trade association 
because the trader has been selling at othe. 
than fixed prices was libel. The trader was 
bound by the rules of the association, the 
association were only stating their inten- 
tion to do what they had a legal right 
to do, and, accordingly, the Court of 
Appeal, following Henty’s Case (supra) 
held that the publication of the “stop 
list’ gave no cause of action for 
libel. 
Againin Bovis, Lid. v. Thorne and others 
(Times, July 9, 10,13 aad 14, and December 
:17, 1926), documents were published stating 
‘that the plaintiffs, who were members of the 
London Master Builders’ Association, were 
in “wage rate default, a phrase which the 
Court of Appeal held to have no natural 
‘and ordinary meaning. For that reason 
.the question, whether they were. capable 
‘of a defamatory meaning, should have beer 
left 10 the jury. The Judge of first instance 
on the other hand - was of opinion that the 
words, being only circulated to the mem- 
bers of the association .who -had. thé. bye- 
laws, and, therefore, knew the meaning of 
the phrase, were not capable of a, defamatory 
:meaning and directed a werdieb for the 
defendants, following the authorities 
‘here set out. Clearly, however, both he 
„and the Court of Appeal recognised the 
principle. an Ee 
. And..finally. the principle has been ap- 
‘plied to the ‘“warning-off” cases. The first 
was Cookson v. Harewood (1932 2 K. B.478; 
101 L. J. K. B. 394), in which the stewards 
of the 
damages for libelling a trainer and a clerk 


0 


~ 
Sy 


The fasts proved before Mr. Douglas Cow- 
“burn. at the North Southwark Coroner's 
Court’ on Wednesday, at the inquest on 
the body of Philip Jaeger, will ke of interest 
to all students of the criminal law. Mr. 
Rupert Frank Wagner, on the November 10, 
at 1-5 p., arrived at the “Five Caks” 
public-houre, Fifth Cross-road, Twickenham, 
in his motor car with close upon £1000, 
mostly in cheques, but with some cash, 
which he had collected from other public 
houses, {the property of his employers, 
Messrs. Wriary, Holroyd and Healy's Bre- 


JOURNAL 


„libel failed, 


Pony Turf, Olub" were, sued for, 
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of the course at certain pony races by 
putting his name on the forfeit and 
warned-off lists of the, Club, of which he 
was a member. The stewards had an 
undoubted 1ight under the rule of the 
Club tu do what they did. The Court of 


Appeal clearly affirmed the principle 
enunciated at the begnining of -this 
article, Greer, L. J. saying (at p. 485: 


.... Where a man submits‘to a 
domestic tribunal, any person is entitled to 
record the fact that domestic tribunal decid- 
ed against him.” 

And Slesser, L. J., at p. 439 referred to 
Bankes, L. J., in Ware and De Freville’s 
Case (supra at p. 99), where he 
said: 

“In the absence of evidence that the 
words complained of would be understood 
in some other than their ordinary meaning, 
they are not, in my opinion, capable of a 
defamatory meaning.” 

In Chapman v. Ellesmere (1932, 2 K. B. 
431), atrainer who was a member of the 
Jockey Club, was warned off Newmarket 
Heath by the stewards of the Olub. The 
Court of Appeal again affirmed the principle. 
And lastly, in Pritchard v.Greyhound Racing 
Association (Times, November 9, 1953), an 
owner of greyhounds who had submitted to . 
the rules of the Greyhound Racing Club 
was warned off by its stewards. A notice 
of their decision was posted up outside the ` 
gate of a certain track. His, claim for 
Horridge, J., holding that 
justification .was a good defence., The 


Statement was merelyone of the fact of 


the warning off, and was true. He referred 
to the words of Greer, L. J., (supra) and 
pointed out that the present case was an- 


_ other one where there was a submission toa 


domestic tribunal which had | exercised 
its rights. He, therefore, withdrew the 
case from the jury.—The Law Journal, 


SHOOTING BY THE CITIZEN—TO ARREST. 


weries Limited, of Guildford. He noticed 
a stationary motor car 100yds. away whose 
only occupant was tinkering wit ‘the 
windscreen wiper. He passed through the 
saloon bar, where two men were drinking, 
into the back room, where he received from 
the landlord £128 cash. On emerging he 
found the saloon bar empty and ‘outside 
the other motor car had moved to a posi- 
tion l0yds away, facing his own Car. | 

Mr. Wagner opened the near door of his 
car and placed his bag, containing the 
cheques and cash, on the passenger's seat; 


i 
AN 
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he then went round to the off-side of his car 
to enter the drivér's seat. Man X, ap- 
peared at the public-house door and at- 
tracted Mr. Wagner’s attention whilst man 
Y, opened the near door of his car and 
snatched up the bag. X and Y, then ran 
to the waiting car, each mounting on 
opposite footboards as the car’ started. 
Later Y, entered the door of the car, and 
X, was observed to tumble through the 
window of the car, apparently “sagging,” 
and with some difficulty. 

Meanwhile, Mr. Wagner, according to his 
own evidence, fired six shots from his 
Webley Scott automatic pistol. He fired the 
first shot at the car's near-side front tyre 
asit approached him; he theri jumped aside 
to avoid the car running him down’ so that 
the thieves’ car passed between him and 
his own car. He then fired five shots in 
rapid succession at the back tyres of the 
thieves’ car. The car showed a 
hole at the back, just below its waist 
line, the bullet being found inside the car, 
and a bullet mark on its off-side fron’ door 
panel, low down: this bullet did not pene- 
trate the car and was probably fired from 
behind it. There was also a mark low 
down on the radiator which might, or might 
not, have been made by a glancing bullet. 
The post-mortem on Philip Jaeger showed 
that a bullet had entered just below his 
ribs on his right side, had passed in an 
oblique path through the intestines to the 

elvis. Expert evidence was called to:show 
tnat the bullet found in Philip Jaeger’s body 
was fired from Mr. Wagner's automatic. 


The learned coroner directed the jury” 
that if Philip Jaeger committed a felony“ 


in ‘the presence of Mr. Wagner, and Mr. 
Wagner at once fired to arrest the thieves, 
and if Mr. Wagner could not have arrested 


Jaeger by less drastic means the verdict: 


snould be one of justifiable homicide, and 
this verdict the jury returned. On the 
issue of whether he could have secured the 
arrest of tae thieves by less drasiic means, 
Mr: Wagner had observed in his evidence: 
(1) That his car was headed in the opposite 
direction to that taken by the thieves with 
the engine off; and (2) that the car—a stolen 
. Chrysler - occupied by the thieves was a 
much faster car than his own. 

There seems to be no doubt that under 
the law as it stands, the direction of the 
learned coroner to his jury was accurate. 
In Halsbury’s “Laws of England,” 2nd 
edit., Criminal Law, Vol. 9, at p. 433, 
will’ be found the following passage : “Tt 
a personwhom . . ... a private person 
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is legally attempting to arrest upon - F) 
charge of . . . felony flees 
and he cannot be otherwise arrested, he 
may be killed and the homicide is justifi 
able.” . The chief contributor to this article 
on Criminal Law is Mr. Justice Avory. 
It may be that this passage goes too far. 
For a private person: “may legally’ attempt 
to arrest a person who is, in fact, innocent. 
The conditions of such an arrest are to be 
found in the headnote of the report in the 
Law Reports of Walters v, W. H. Smith and 
Son Limited [110 L. T. Rep. 345; ; (L914). 1 
K. B. 595]: “A private person is justified i in 
arresting another on suspicion of having 
committed a felony if, and only if 
he can show that the particular felony for 
which he arrested the other was, in fact, 
committed, and that he had reasonable 
and probable cause for suspecting the other 
of having committed it.” Yet Sir Matthew 
Hale states in one passage of his “History 
of the Pleas of the Crown.” that if the 
person killed, in fact be innocent, the as- 
sailant is guilty of at least manslaughter: 
(Hule P. ©. 82). But the proposition 
in Halsbury is logiċal;.for itis made to 
depend upon the -legality of the at- 
tempt to arrest, ani ths proposition . that 
the person killed cannot, be otherwise 
arrested., The private person, on the 
conditions stated in Walters’ case, is mot 
only justified in arresting the suspected 
felon, but is bound to doso: (see 2 Hawk., 
c. 12, s. 1). 

In Stephen's “Digest of the Criminal 
Law” (7th edit, art. 283, at p. 200) will be 
found these words:“The intentional infliction 
of death or bodily harm is not a crime when 
it ıs done by any person . - in order to 
arrest a traitor, felon, or pirate, or retake or 
keep in lawful custody a traitor, felon or es- 
caped pirate who has escaped or is about to 
escape from such custody, although such 
traitor,felon or pirate offers no violence to any 
person... providedin each of the said 
cases that the object for which death or 
harn is inflicted cannot be otherwise 
accomplished.” Ia Stephen's “History of 
the Criminal Law of England” (1883), 
Vol. 1, at p. 193, ib is said: “As to the 
degree of force which may be used in 
order to arrest a criminal, many questions 
might be suggested which could . be 
answered only by way of conjecture, Two 
leading principles, however, may be laid 
down with some confidence, which are also 
to be'collected from Hale. The fist is that if 
a felon flies or resists those whoftry to ap-. 
prehend him; and cannot otherwise be 
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taken, he may lawfully. be killed: (1 Hale, 
481, 489 ; Foster, 271). The learned author 
adds ‘the following footnote: “This rule 
seems to overlook ‘the distinction bet 
ween taking a man prisoner and taking 
possession of his dead body, for it is difficult 
to-see in. what sense a pickpocket can be 
said to be. taken if he is shot dead on the 
spol. The rule would be more accurately 
expressed by saying that a man is justified 
in using any violence io arrest a felon 
which may .be necessary. for that purpose, 
even if it puts and is known and meant 
to put his life in the greatest 
possible danger and is inflicted by a deadly 
weapon, and does in fact kill him.” 
There seems to be no modern case law 
on the subject, and the passages which 
deal with it in modern textbooks are cited 
verbatim from the pages of Sir Matthew 
Hale’s “History of the Pleas of the Crown” 
i: (see “Russell on Crimes,” 8th edit. 
(1923), at p. 687-9). Oneis left with the 
impression that if an elderly gentleman 
sees a small boy steal a ld. stick of 
chocolate and finds that he cannot run as 
fast asthe infant, he will be immune if 


he shoots and kills the child. The law- 


of felony and misdemeanour is out of date. 
Hale lived in the days of the Restoration, 
though his great work, which was never 
completed, was only published after his 
death. In those days all men carried arms, 
and if a thief was not arrested at the 
time of the act, there was small chance of 
doing so. There was available no Scot- 
land Yard, and the main thief-catcher was 
the person despoiled, rather than the 
parish constable, or in cities and boroughs, 
the watch. The highwayman had a merrier 
time than the modern .gangster, though his 
end, if captured, must have been unpleasant. 
The rules, therefore, as to the rights of the 
private citizen attempting to arrest a felon 
were made at a time when the private 
citizen was the normal arrestor. Without 
in any way criticising the action of Mr. 
Wagner, it may well be that the rules 
laid down by Sir Matthew Hale require 
revision in the light of modern conditions 
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and the existence of an efficient police- 
force. 4 

But the man with a gun in our streets 
to-day, even when he holds a permit from 
the police, as in the case of Mr. Wagner, 
must shoot with discretion, or he will find 
himself inthe dock. It is of interest to note 
that if Jaeger when he opened the car- 
door and grabbed the bag containing the 
cheques and cash had found that the bag 
was attached to the seat of the motor car 
so that he could not instantly remove it, 
and on the approach of Mr. Wagner bad 
fled to his motor car in waiting, Jaeger’s 
offence would have been attempted larceny, 
anda mere misdemeanour. If Mr. Wagner. 
had then shot-at the car and killed one of 
its occupants as it passed him, he would 
have been guilty of a crime, probably of 
murder. It would seem to follow that if 
a householder shoots and kills aman at- 


| tempting burglary, he would be tempted to 


place a silver spoon in the hand of 
the dead man, or suggest otherwise a com- 
pleted felony. 

Again, ifa felony be committed, and a 
person A be reasonably suspected of it 
by B, a member of the public, who in 
endeavouring to arrest A, shoots and kills 
him, in the event of A, proving to be in- 
nocent of the felony, B—according to Hale 
—will be guilty of manslaughter. And as 
the learned coroner pointed -out in his 
summing-up to the jury, even where A is 
guilty, B, ifhe could have arrested A by 
less drastic means, will be guilty of man- 
slaughter. 

Under the law, therefore, as it stands to- 
day, a citizen, even if he feels assured that 
he has witnessed a theft, will hesitate before 
he empties a six-chambered revolver into 
one or the proximity of one whom he infers 
to bethe thief. For (a) should there in fact 
have been no theft; or (b) should the 
pereon ‘killed be in fact innocent; or (e) 
should he be able to arrest the 
thief by less drastic means, the assailant 
will face judgeand jury on an indictment 
for murder or manslaughter.—The Law 
Times. 


Extracts from Contemporaries. 


Judicial Independence. . 

It is surpising how few of our judicial 
tribunals are really and truly independent 
in every respect. The Law Lords are 
fairly safqin their appointments; So, too, 
are the High Court Judges: death and 


the remote chance of an adverse vote of 
both Houseswould appear to be the only 
dangers to their liberty. Yet even they 
may be attacked and their independence 
curtailed indirectly ; e. g, by the taking 
away of ail their means of. support, as 
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recently they were deprived of a tenth.of it. 
The County Court, Judges are appointed 
and controlled by the Lord Chancellor ; 
who, although he is a sort of executive 
and ministerial person is also a kind of 


Judge bð whose essence and nature (as it, 


were) would not. permit him ‚to inter- 
fere with the judicial -independence, 
save on the most exceptional and justifiable 
occasions, $ 

Elsewhere one cannot. say where inde- 
pendence gives way to obediénce, and where 
the judicial hand is stayed ministerially for 
reasons of administrative convenience or 
other cause. British Ministers are wise: 
they rarely interfere, and never openly or 
otherwise than by suggestion, with the 
Judges under their control. But sincé so 
many tribunals, inclading what are called 
“administrative” tribunals, are in fact 
under the control of the executive, it cannot 
be said that they are independent, or that 
they plainly appear to be so. Such, so far, 
isthe wisdom and prudence of the execu- 
tive, that an election waged against the 
bureaucracy, with such slogans as “Freedom 
for Metropolitan Magistrates,” or “Inde- 
pendence for Chairmen of Courts of Referees,” 
would arouse no widespread enthusiasm or 
would hardly win a single seat.—The Law 
Journal, i 


Mr. Augustine Birrell, K: C. 

` Mr. Birrell, whose death at the age 
of . eighty-three is announced, will be 
sincerely- mourned bya very wide circle 
of friends, and not least by his old 
comrades at the Bar. Wherever he went 
he radiated sunshine and happiness, and 
with his rare gifts he contrived to light 
up even the most uninviting subjects in 
the law. Although he never achieved a 
very large practice, he had asound know- 
ledge ` of. law and could expound 
it with the lightness of touch that 
gave it an enduring charm. Indeed, 
we may say of him what Dr. Johnson 
said of Goldsmith, that he touched nothing 
which he did not adorn. Those who have 
read his little volume on trustees will 
recall its delightfully humorous touches, 
Many years ago he gave an address at 
Liverpool to law students in which after 


a powerful plea for the historical ‘study 


of law, he gave his hearers some very 
shrewd advice, warning them, inter alia 
that much of the law contained in the old 
reports owed its existence to the very 
conventional ‘manner in which evidence 
was then taken or omitted to be taken, 
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-an “over-speaking,- judge,” who, 
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and he then proceeded: ‘‘Nowadays, judges 
are perfectly free to get ‘at the real facts 
of any case that comes before them. When 
they have got at these facts, or, at all 


- events, thought they have got at them, 


or say they have got ‘at them -without 
thinking so, it is amazing how seldom 
any law is leit. Get at the facts and 
most cases will decide themselves. It is 
painful to. think how much subtle law has 
been manufactured upon a purely imagin- 
ary state of facts." How true this is, 
and how whimiscally put! Of course it 
is as a literary critic, and.one of rare merit, 
that Mr. Birrell will be chiefly remem- 
bered, but even in the many delightful. 
volumes that came so easily from his 
pen his legal training has left its impress, 
not only in the titles he gave them, but 


‘in the many allusions drawn from the’ 


sphere of law, and quaint reminiscences of 
older practitioners which may be found 
scattered up and down his pages, did he 
endear himselfto countless members of his 
old profession By these volumes he has 
built himself an enduring memorial in the 
hearts of ahost of friends.—The Solicitors’ 
Journal. 


Judges and Counsel. 

“Boswell tells us in his magnum opus that 
one evening at Sir Joshua Reynold's a 
circle’ of friends was collected to ‘hear 
Johnson recount the details of his famous 
interview with George IIT. With great good 
humour the doctor complied, and said: “I. 
found his Majesty wished I should talk, 
and | made it my business to talk. 1 
find it does a man good to be talked to’ 
by his Sovereign. In the first place a man 
cannot be in a passion.” “At this point, 
much to Boswell’s annoyance, he was 
interrupted, with the consequénce that we 
are without further and better particulars 
of the advantages accruing to a man by 
holding a conversation with the King. We 
start, however, with this, that it is impos- 
sible to be in a passion with one’s monarch, 
and surely this ought to be, and usually. 
it is, the rule observed by counsel when 
presenting their arguments before his 
Majesty's judges, although in the case of 
accord- 
ing ‘to Bacon, “is no  well-tuned 
cymbal,” considerable self-restraint is necés- 
sary, and not always observed. The late 
Mr. J. A. Strahan, who for many years 
was on the reporting staff of, the Law. 
Truss, in his pleasantly written blox, “The 
Bench and Bar. of England,” * mentions 
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that once a newly appointed judge, whose 
cSreer at the: Bar had been far from 
illustrious, had the folly to tell the greatest 
cross-examiner. in England that his cross- 
examination of a witness was wearisome 
and pointless. The greatest cross-examiner 
glared at his Lordship’ in speechless 
amazement fora moment, and then replied 
fiercely, “Oblige me by holding your silly 
tongue until somebody speaks to you.” It 
is a little difficult to credit such a 
story, but it may be true all the same.— 
Benjamin and the Bench. ve 

‘Most people are familiar with the genéral 
outline of the career of the famous Ameri- 
can, Judah Philip Benjamin who, being on 
the ` losing side in the conflict between 
the north and south in the civil war, left 
‘his country and came to England, and in 
a very short time acquired a great practice 
at the Bar. They may also recall how, when 
one of the members of the House of Lords 
ab a point cf his argument muttered the 
one word “Nonsense,” Benjamin packed up 
his papers, bowed to the Woolsack and 
left the House. ‘Fully conscious of his 


za distinction as a lawyer, Benjamin did not 
“relish this censure on his argument, but 


most people will think he was somewhat 
hasty in taking the step hedid Happily, 
as we know, peace was shortly afterwards 


` restored between him and his critic. A 


more pleasing incident in his career, and 
one showing that he-was not without a 
sense of humour is connected with the 
great case of Reg. v. Keyn (1876, L. R. 2 
Ex. D. 63), where the question was whether 
the master of a German steamer which 
had run down a British ship within-three 
miles cf- the English coast and caused the 
death of the passengers, could be tried at 
the Central CriminalCourt for manslaughter, 
At the trial before Baron Pollock the jury 
found the master guilty, but the judge 
stated * a case for the Court of Crown 
Cases Reserved, and so important was the 
point considered that it was twice argued, 
on the second occasion before a bench of no 
less that fourteen judges, including the 
three heads of the common law courts—Chief 
Justice, Cockburn, Chief Justice Coleridge, 
and. Chief Baron Kelly. Benjamin led for 
the appellant, “having with him Mr. Cohen, 
Q.C., Mr. (afterwards Sir Walter) Phil- 
limore, and Mr. Stubbs; while the Crown 
was represented by Sir Hardinge Giffard, 


who was then Solicitor-General, hav- 
ing with ghim Mr. (afterwards Sir 
Harry) Pond, Mr. (afterwards Lord) 


Bowen, and Mr. (afterwards Sir) Douglas 
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Straight. . The hearing of the appeal was 
protracted, and there were many interpella- 
tions from the bench. As‘one writer put it, 
even the authority of Cockburn, - great 
and undisputed as it was, was insufficjent to 
restrain the copious and often ineterent 
interruption of his judicial colleagues. So 
frequent had these become that at one 
stage of the appeal Benjamin was heard 
to say in a loud aside to the Solicitor- 
General: “If this goes on much longer, 
I propose that we should agree to withdraw | 
a judge,” a happy adaptation of the phrase, ‘ 
“withdrawing a juror,” then a common way of 
compromising a civil case at nisi prius.— 


“Mr. Asquith’s Experience. 


Like other distinguished advocates Mr. 
Asquith while at the Bir had to run the 
gauntlet of crossfire from the judges before. 
whom he appeared. In the celebrated case 
of Powell v. Kempton Park Race Course 
Company [80.L T. Rep. 538; (1899) A. O. 
143,} which went to the House of Lords, no 
fewer than ten members of the Law Lords 
took part in the hearing. These, said Mr. As-. 
quith, afterwards recounting his experience, 
were sO much occupied in a continuous 
crossfire of interrogations and retorts that 
at the end of the first day’s argument he 
had not been allowed to complete a single 
sentence. The next morning the same thing’ 


‘went on, and the House having to rise for 


the day at half-past one because of a 
Cabinet meeting, Lord Halsbury, who pres- 
ided, suggested to Mr. Asquith ata quarter- 
past one that perhaps he might break off” 
then and resume his argument on the fol- 
lowing morning. Mr. Asquith expressed 
his acknowledgments, but added that he 


-would not occupy more than a quarter of 


an hour to finish what he had to say, if he 
could have that time to himself. The Law 
Lords were much amused and agreed to listen 
and “not interrupt. “Except for my own 
voice,” continued Mr. Asquith, “absolute 
silence reigned in the chamber till the clock 
pointed to the half hour, by which time I 
had completed my point.” -- The Law Times. 


` Judges and the Privy Council. 


Attentive freaders of the daily cause 
list doubtless observed that for some 
weeks after his’ appointment to the- Pre- 
sidency of the Probate, Divorce and Ad- 
miralty Division, Sir Boyd Merriman wae 
described as ‘he Honourable,” whereas, 
during the last week, he has been describ- 
ed as “The Right Honourable,” this change 
in designation being accounted for by the. 
fact that, on 10th November, Sir Boyd was 
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“by His Majesty's command, swornof gentlemen of quality (including: the Lord 
His “Majesty's most Honourable Privy Mayor and the Aldermen of London) to 


Council, and took his place at the Board 
accordingly.” This accession of dignity is 
in accordance with precedent. Formerly 
it appears to have been the rule that 
all the heads of the common law courts, 
as well as the Vice-Chancellors, were 
created Privy Councillors, as are now also 
the Lords Justices of the Cours of Appeal 
probably as an additional mark of dis- 
tinction, bút also to enable their services 
to be available, if necessary, on the 
Judicial Committee of the Council, which 
in early days was much more of what 
may be called ascratch tribunal than it 
is now, when the area of selection of 
judges to constitute the Board has been 
greatly widened. More rarely was a Privy 
Councillorship conferred upon a puisne 
Judge. There were instances of this, 
however. Thus, both Baron Parke and 
Mr. Justice Bosanquet were sworn of the 
Privy Councilin 1833. Later, Mr. Justice 
Cresswell, on being moved from ithe 
“Common Pleas and appointed first’ head 
_of the newly created court for divorce and 
matrimonial cases, received the like honour. 
For a long time, however, the practice of 
conferring the honour on puisnes seems to 
have fallen into abeyance till it was revived 
in the case of the late Mr. Justice 
Kekewich, a precedent followed in the 
case of Mr. Justice (now lord) Darling, and 
more recently stillin the.case of Mr. Jus- 
tice Avory. While puisnes have as we have 
seen only rarely. received the honour 
during‘ ‘their term of office, most of them 
*have received it on their retirement, and 
several have as .such Privy Councillors, 
_taken part in the work of the Judicial 
Committee, as did the late Sir Arthur 
Channell, who was ever ready to lenda 
helping hand in the courts, returning 
twice after his resignation to assist in 
clearing off arrears which had been ac- 
cumulating. Apart from the work of those 
sitting on the Judicial Committee the 
office of a Privy Councillor is a purély 
honorary one, with no duties attached 
except an occasional 
meeting of the Board to give formal effect 
to executive orders. In his, little book on 
the “English Constitution,” Sir Maurice 
Amos says that there is “only one occasion 
on which the Privy Council meets asa 
whole, namely, on the death of the Sover- 
eign. Then it assembles together with “the 
Lords Spiritual and Temporal of this 
realm," and numbers of other principal 
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“surance Co. (1929 2 K. -> 


_American Supreme 


attendance’ ab a 


proclaim his successor.—The Solicttoxs' 
Journal. a ; 
Principa! and Agent in Insurance. 

On most ordinary occasions. there- can 
be little doubt that an insurance agent is 
the agent of the company which he “re- 
presents” ; indeed, at first sight this appears 
to be axiomatic. ` ‘In certain circumstances, 
however, which have arisen more . ‘than 
once, the court has been asked to say that 
in reality he was acting as agent of the 
assured. The facts have, in’ each case, 
been essentially the same; the agent has 
filled up. the proposal; ‘form on behalf of 
the party desiring to be insured, and in 
so doing has omitted or suppressed some 
vital particular, knowledge of which ` by, 
the company would have- resulted in a 
refusal toissue a policy. In Bawden v. 
London, Edinburgh «nd Glasgow Assurance 
Co. (1592, 2 Q. B. 534; 61 L.. J. Q. B. 792), 
the Court of Appeal held that the agent 
so acting was the agent of the company. 
This view was not accepted in Ameriéa, 
Ireland, or Scotland, and indeed, -its 


acceptance would lay insurance cothpaniés ki 


open to serious danger of being the victims 
of fraud. The ‘ revolt against “this: dê- 
cision was first voiced by the Supreiiie 
Court of the United States of America in 
New York Life Insurance Co. v. Fletcher 
(117 U.S. 519)—a most instructive case. 


‘The position in English law, however, 
‘remained obscure until Newsholime ~ Byo- 


thers v. Road Transport and General In- 
B. 356; 98 OTJ. 
K.B.'751), in which the Court of Appeal 
refused to follow-Bawden's Case. (supra) 
and `- expressing. concurrence with the 
Court; came to a 
similar decision. The latest pronouncemént on 
the subject is Dunn v. Ocean Accident and 


, Guarantee Corporation (50 T. L. R. 32), the 


only difference between this and the earlier 
cases being that the form was filled up by 
the assured and then accepted by the 
‘agent, who well knew that there were 
serious non-disclosure. “The Court of Appeal 
found no di#iculty in deciding that =the 
same principle applied and that the agent 
could not in these circumstunées ‘be the 
agent of the company. It ‘is’ submitted 
that this isthe only conclusion at which 
the court ‘could arrive,‘as the contract is 
uberrimae fidiae. Bawden’s Case, in which 
the court was probably mue ‘moved by 
the sp.cial circumstances, mist therefore 
ï 
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heregarded as no longer law.—The Law 
Journal. 
e 
A New point on Restraint of Trade. 
Almost every case decided on quéstions 
relating to covenants in restraint of trade 
adds to our knowledge of the law of the 
subject; indeed, there is scarcely any 
branch of the law whichis inso constant 
a state of change. The case of Gilford 
Motor Co. v. Horne [1933]Ch, 935, is no 
exception to this, and contains a point which 
does not seem to have been previously, the 
object of judicial attention. This point 
was not, it is true, the main issue of this 
case, which rested upon the reasonableness 
of the covenant, but it received the careful 
attention of both Farwell, J., and the 
Court of Appeal. Indeed, on .this point 
all four of the learned judges were in 
-agreement, though there was a division 
of opinion on the main issue. The facts 
shortly were that the defendant had been 
the managing director of the plaintiff 
company’ and had entered into a covenant 
‘with it that he would not’ “interfere with 
or endeavour to entice away from the 
company any person, firm or company who 
at the time, during or atthe date of de- 
termination of the employment of the 
managing director, were customers of or 
in the habit of dealing with: the company.” 
This agreement was for six years but after 
the expriy of three a new agreement 
was made by, which he ceased to be 
managing director and received a fixed 
sum payable in instalments. Shortly 
afterwards he started a new business in 
competition, and on action being brought 
he pleaded, inter alia, that the covenant 
in the first agreement was abrogated by 
the second agreement. 
rejected both by Farwell, J., and the 
Court. of Appeal, the former remarking:in 
the course of his judgment: “Clause 9, 
the, cévenant against solicitation, is to 
comé “into operation both during the period 
while the defendant is managing director 
‘and: afterwards, and when he ceases 
tọ be managing director for 
cause, in my judgment he does not 
‘cease to be liable to observe the coven- 
ant.” Any other decision would have 
been quite” contrary to the intention of 
the covenantees, and, assuming-the covenant 
to be reasonable, would have created an 
intolerable position. Itis quite inconceiv. 
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able that any company would intentionally 
release its managing director from a coven- 
ant against solicitation imto which he had 
entered, and it is well that the law does 
not. allow this to be done by implication. | 
It is; remarkable that this problem poe 
never have come before the @ourts 
before;- but now that it has, it may 
be assumed with some- safety that 
an addition has been made to the law of 
restraint of trade which will , prove more 
lasting than most in the proverbially 
“shifting sands” of this subject.—The 
Solicitors Journal. 


Police Warnings. 

The Court of Criminal Appeal have 
again had to quash a conviction because 
of the admission at the trial that a con- 
fession by the appellant had been elicited 
by what they heli t» bea threat. So far 
as the report in the newspapers informs 
us (Rex v. Goodwin, Times, November 14) 
the words ‘spoken to the appellant came 
from an Inspector of Police, who aid, 
“We are Police Officers, and we want to 
know” But this was said after an iater- 


‘rogation or conversation, had been procee- 


ding forsome time, and the court tought 
that in view of the surronnding circum- 
stances, this observation was a threat. The 
rales liid down by the Judges as to 
questioning suspects are well known, and 
may be easily found inthe indispensable 
Aréhbold. They are founded ona long 
series’ of judgments which are esum- 
marived in Rex v. Thompson (1893,2 Q. B. 
12) and Ibrahim v. Rex (1914, A.C. 599; 
831: J. P OC. 85). It is still difficult to 
feel certain that we know when, in any 
case, a caution should be given. We read 
in the second rule that it must be given 
whenever the officer has made up his mind 
to charge a person with a crime; but need 
not be given earlier. Yet ‘surely the 
making upof a Policeman's mind, like- 
that any of other mind, is or may be a 
gradual process, which advances to com- 
plete resolution as his questions proceed. 
Cases, however, vary so’ much that it 
ig. difficult “to suggest any rules 
more definite than these now esta- 
blished. And all such rules should, as 
the last decision shows, be construed with 
benevolence to the person whose rights 
they protect.—The Law Journal, 
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PUBLICITY : FOR THE PROFESSION? 


` Bitting asa poor man’s lawyer. the other 
əvening, I was consulted on a question, of 
liability to repair by a woman who, to my 


surprise, unblushingly told me that her rent, 


was £90 a year. I say “to my surprise, "because 
only once before, in the course of many years’ 
once-a-week work as a dispenser of free legal 
advice, have I had reason to suspect that 
a caller was, by reason of means, not qualifi- 
ed to seek it. (That was when a lady asked 
me to draw her will leaving several hund- 
red pounds to a “ Home for the Dying ™: I 
dealt.with her by pointing out that there were 
many members of my profession who 
desired but did not find it tooeasy to 
postpone that process.) But, on my mention- 
ing the incident of the tenant to a lay 
friend from whom I expected some sympathy, 
T was, to my further surprise, told, in effect, 
the following :“ You lawyers have only 
yourselves to blame. You don’t advertise. 
The woman may not have been poor, but 
she wasn’t rich. She was not, as you say, a 
member of the educated classes. The chan- 
ces are that she would gladly have gone 
to a lawyer and paid the proper fee if she 
had known what that was, But she was 
terrified of consulting one in the ordinary 


way, not knowing what she was in for, or. 


what, if anything (which is not admitted), 
she might come out with,’ 

It is important to observe that the above 
homily was delivered by a layman, 
speaking from the point of view of the 
public: No suggestion was made that 
lawyers should advertise for, their own, 
benefit; my friend was voicing: a grievance 
felt by clients and possible clients. i 


Nor was the suggestion, of course, that ordi- 


nary competitive advertising $ should be prac- 
tised. Heaven forbid that such expressions 
as “estimates free” or “ we acted for the 
successful plaintiff in Bardell v. , Pickwick ~ 
let us do the same for you” should be 
inscribed on windows,in Chancery-lane or 
Lineoln’s Inn-fields, or that architectural 
beauty of the Temple and Lincoln's Inn 


147—J.6 


should be enhanced . by eléctric light signs 
—‘“Snubbin for Snap,” “ You want the 
best brains —we have them,” and the like, 
What is called for ‘is publicity of educa- 
tional nature. The word-‘‘ educational” 
suggests, of course, that knowledge. of the 
kind required should be imparted-in schools; 
but there are atleast two objections to 
Such a suggestion. Anyone who has ‘ever 
tried to get school ‘authorities to modify 
their sacred curricula will be : familiar 
with the one. The other is that people are 
so apt to forget what they have’ been 
taught in these institutions. ‘ 
Nevertheless, two facts ought - to. be 
brought home to that section of the public 
of which my caller was a representative, 
namely, that costs are largely governed by 
jaw, and that a net saving may be effected 
by consulting a lawyer.In her case, I 
have not the slightest doubt that if she 
had taken her tenancy agreement to a 
solicitor before accepting it, she would 
either have got a better ‘bargain or would 
have made more adequate provision for 
carrying out what she had undertaken. 
I-would now refer to three phenomena, 
all fairly new. One is the efforts made by 
the legislature to make some of its 
enactments known and understood; ~The 
most recent example of thisis to be found 
in some of the provisions of : the Rent et, 
Act, 1933, under which some knowledge of 
the law is now disseminated via rent, books, 
while further information can be sought of. 
local authorities. The second phenomenon 
is‘what might be called general trade 
advertising—readers will be familiar with 
posters ete, enjoining the public to eat 
more fruit,to paint more and thereby to. 
save more, and the like. And the third is 
the publicity campaign fought bya non- 
profit making institution, such as -the late 
Empire Marketing Board or the Post; Office. 
Can the legal profession, as it yere, take 
a leaf out of each of these books’? Neither 
method is, of course, applicatfle in its 
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bureaux where the timid and ignorant 
could find out what it would cost to 
consult a lawyer; nor could we by means 
of sandwichmen tell the thoughtness to 
litigate and not-to arbitrate—advice which 
would, by reason of its too comprehensive 
character, be as senseless as its contrary. 
The very tentative suggestion which I 
commend to the attention of the Bar Council 
and the Council of The Law. Society is 
that by means of advertisements in’ the 
popular press and/or by the issue of 
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pamphlets and similar Jiterature and/or 
by’ lectures which the B.B.O. as an edu- 
cational body might broadcast, efforts 
should be made to acquaint the laity with’ 
the functions of thelawyer and with the 
cost of legal advice in relation to its 
value, actual and potential. And I consi- 
der that the answer to the question 
whether dignity would be lost or enhanc- 
ed by such communications depends on 
the manner in which the information is 
presented, -and on nothing else.—The 
Solicitors’ Journal. i 





SEPS: CHALLENGE TO JURORS. 
It isnot often in. these days that the 


right of challenging jurors is exercised in 
our’ criminal courts. On October 2, how- 
ever, a «prisoner at Bournemouth Quarter 
Sessions stated that he did not wish any 
woman tobeon the jury by which he was 
tried as he thought he would get a fairer 
trial from’one composed only of men. He 
was, therefore; allowed> -to challenge 
three women who were on the panel from 
which the jury was drawn. The ‘right of 
challenge can be traced back to the begin- 
ning of ourjury system, and the practice 
relating thereto had become stereotyped 
by the days of Lord Coke, in whose Com- 
mentary upon Littleton (Coe. Litt, 155 B. 
et seq) will be found a full and interesting 
account of this ancient privilege. For our 
present purpose itis sufficient to observe 
that from the brief reports of the present 
case, it appears that the prisoner was ex- 
ercising his right of peremptory challenge 
on a charge.of felony, in which it will be 
remembered a prisoner is entitled to 
challenge twenty of the panel of propsed 
jurors. This is not the. first time with- 
in “recent years in which the right of 
peremptory challenge has been exercised 
on the ground that certain of the jurors 
were women, and it has been «suggested 
that inasmuch asthe effect of the éxercise 
of this right in these circumstances is to 
nullify the provisions of Parliament for 
equality of the sexes in jury service the 
law should be amended so as’ to prevent 
peremptory challenges being made on this 
ground. In considering the desirability 
of thus curtailing this ancient privilege, 
it, ig of interest to note a reason which 
Blackstone, a stalwart, if conservative, sup- 
porter of te liberties of the nation, gives for 
the existegce of ‘this right. He remarks 
(iv Oom. 347) that; - a 


“As everyone must be sensible what 
sudden impressions and unaccountable 
prejudices we are apt to conceive upon the 
bare looks and gestures of another; and: 
how it is necessary that a prisoner should 
have a good opinion of the jury, the want- 
of which might totally disconcert him ; 
the law wills that he should not be tried 
by any one man against whom he has 
conceived a prejudice, even without being 
able to assign a reason for such his 
dislike.” 

To-day a prisoner standing his trial for 
felony, has ifhis case is of any complexity, 
an opportunity of obtaining legal aid; 
but he has in almost every case an 
ordeal which in Blackstone's day he did 
not have to face ; to give the jury inhis 
own words upon oath his version of the 
matters charged against him. He may 
‘well be an innocent ‘man-and the law 
in every case presumes him so; if he 
feels, however unreasonably, that some of 
the jury will not give him a fair hearing, 
he may be unable to give his evidence in 
as confident a manner as he otherwise would 
have done, with the consequence that an 
innocent man may be unjustly convicted. 
Moreover, the Court of Criminal Appeal 
has on many cccasions emphasised how 
important itis that justice should not only 
be done but be seen to be done. Justice 
will not beseen to bedone if aman is 
convicted by a tribunal which he believes 
(albeit unreasonably) is necessarily pre- 
judiced against him. On these grounds 
we think that it would be unwise in present 
conditions to curtail the right of peremptory 
challenge in the manner suggested.— The 
Law Journal. 
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. Extracts from Contemporaries. . : 4 


Civil Judicial Statistics. ; 

Tha Statistics for 1932 now available, 
show 4n increase in the total proceedings 
commenced, both in the Court of Appeal, 
where, by the way, Workman's Compensa- 
tion accounted for not fewer than 88 out 
of the 516 appeals set down, and in the 
High Court, In the latter there was a 
small increase in appeals and special 
cases from inferior courts entered or filed, 
and a substantial. increase in King’s 
Bench proceedings asa whole, the number 
of these being 100, 266, or 532 more than 
in 1931. On the subject of the New proce- 
dure, which operated during half the work- 
ing year only, it is recorded that 314 
actions were disposed of, only sixteen of 
them witha jury, out of 416 entered for 
trial. Judges’ summonses numbered 752, 
and 940 orders were made thereon. Of 
the Poor Persons Proceedings the great 
bulk were as formerly, matrimonial causes 
but it is interesting to note that the 
House of Lords heard four, and the Court 
of Appeal eight of such cases and that 
two poor persons carried the day one in 
the Lords and one in the Court of Appeal. 
Doubtful as these big enterprises proved, the 
all-over percentage of success in poor 
persons’ cases was ninety-six. When ibiis 
added that the applications made number- 
ed 6862 (2550 in London and4312in the 
provinces), of which only about a quarter 
were refused, no further comment seems 
necessary on the service to the com- 
munity thus rendered by the solicitor branch, 
in particular, of the Profession.—The Law 
Times. 


The Force of Public Opinion. 

Every now and then healthy public 
opinion makes itself felt with unsuspected 
force. Sometimes it acts where no 
legislation exists-that could prevent the 
impending evil. At other times it makes 


official action unnecessary. The public’ 


has simply expressed its will with a clear 
voice. . é 5 

Last week a newsreel was withdrawn by 
a famous cinematograph company, because 
of public resentment at the showing of a 
picture of a man’s body swinging from 
a tree aftera mob had hanged him for 
kidnapping and murder., The company 
made it clear that there had been no 
question of representations from official 
quarters; nor was it known when they 


arrived at their decision that a question 
was to be asked, in Parliament. Their 
course of action was dictated solely by 
deference to public opinion. 

If only public opinion were equally . 
sound on many of ‘the other questions that 
vex our lives, how much less talk there 
would be of the necessity for restrictive 
legislation, The creation of a healthy, 
educated public bpinion -may be a long. 
job requiring much patience; but it is 
the best way of dealing with many of our 
ills.— Justice of the Peace. 


The Married Woman's Nationality. 
Legislation on this subject is certainly 
needed, for the anomalies existing are 
most curious. British nationality, for 
instance, is lost by an Englishwoman mar- 
rying an American, and she acquires thereby 
no American nationality; -but if she 
marries a Frenchman she becomes French, 
It is a little unfortunate that the op- 
portunity afforded for legislation-should 
not have heen seized for a complete.over- 
haul of anomalies on the’ principle that 
the status of married woman has been 
largely altered in recent years. Instead: 
of this the purpose of the measure is 
merely to give effect to the Hague Conven- 
tion of 1930, and it merely avoids the 
present hardship of a woman becoming of 
no nationality at all as the result of 
marriage. The Convention appears as 
Command Paper 4°47, The obstacle in 
the way for further 1eform seems to be 
that at the moment it is impossible to 
obtain a uniform’ code of law on this 
subject “throughout the Empire. If the 
Act falls far short of what is desired-in 
some quarters, ib does at any rate ‘deal 
with the statelessness arising through 
marriage with an American, and it is- 
understood that the Canadian authorities 
have already taken parallel action in 
regard to women in that Dominion. These 
marriges being numerous, something at 


, any rateis being done to avoid serious 
personal difficulties to the women concern- 


ed. The whole subject is extraordinarily 
tangled, for it ison the one hand possible 
for a married woman to become statelesg 
and thereby to suffer extreme inconvenj- 
ence in passports and in the absence of 
diplomatic support in case some 
emergency. It would also be passible on 
the other hand, for her to acquire double 
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nitionality if, for instance an English - 
woman married a Frenchman and there» 
by by Frenchlaw became French and in 
addition retained her English nationality 
under the legislation desired in certain 
quarters. Her position as regards passports 
and diplomatic assistance might, again, 
be exceedingly difficult. We do not know 
how many. persons possess the so-called 
Nansen passport issued by the League of 
Nations to certain stateless individuals, 
The debate in the Oommons on Novem- 
ber 9 at any rate suggested that such B 
passport is nob a complete solution of 
the difficulty for there is involved a delay 
of some three weeks in getting it, and for 
the purposes of taking a carabroad it 
seems to be useless. The Act on ‘the 
authority of a Home Office speaker, 
applies to the stateless wives of men with 
Nansen passports. It deals with anevil 
of considerable ‘importance, but it is hoped 
that its passage may not result in the 
cessation of efforts to get the Empire to 
agree on other and larger problems.—The 
Law Times. | 
State Secrets. 

On the whole, we think, with due respect, 
that/Mr. Justice Macnaghten was right in in- 
sisting this week on the production of a police 
report in regard to arunning down case 
(Times, November 23). The Home Secretary 
objected to its production on the ground that 
it was againat the publicinterest. Now 
that we have the document before us, we 
cannot see how the public interest could 
conceivably be prejudiced by its produc- 
tion and the Home Secretary must 
have taken the view that the right or 
claim to have the reports which aremade by 
police in the course of their duties produced 
in Court was, generally speaking, contrary 
to the public interest. There is much autho- 
rity on the subject, and we commend to those 
who are inerested in it a perusal of the 
judgment of Field, J., in Hennassy v. 
Wright (21 Q.B.D. 509). The old authorities 
are well reviewed there, and though the 
Court thought that the objection to disclosure 
was properly made upon a summons for 
discovery and must prevail, Mr. Justice 
Field said that if such an objection came 
before him at nisi prius, he would consider 
himself entitled to examine privately the 
documents which the head of a department 
wished tog withhold, and to discover by 
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„questions put to him whether the fear of 
injury to the service wab his real motiva - 


“in objecting. In Aitkin v. L.N.E. Rly. Co. 


(1930, 1 K. B. 527)the defendant railways 
company refused to produce a report gvbich 
they had made to the Minister of Transport 
under s. 6 of the Railways Act, ‘1871 
and produced a letter from the Minister of 
Transport. This. said that it was “his 
practice in the public interest to decline 
any request to inspect these. reports,” and 
this objection, taken in” this form, 
prevailed. The Home Secretary had, no 
doubt, precedent for his. action, but, on 
the facts, wethink he should not have 
taken it in this case.—The Law Journal. 


The Policeman's Lot. 

Had the inspector and sergeant of police 
who, in search of a confession or other 
evidence of arson, appeared before Doris 
Goodwin disguised as angels bent only 
on doing her good; and had she, receiving 
them at their “declared value”, confessed 
that she had burnt astack of straw, the 
confession would still have been inad- 
missible as evidence. They appeared to the 
lady, in fact, without guile or deceit, 
declaring simply:“We are police officerg 
and we want to know.” This frank 
outspoken honesty was held, in the 
circumstances of that particular case, to 
amount to a threat which rendered the 
alleged confession inadmissible in evi- 
dence ; and the Court of Appeal, consisting 
of Avory, Charles and Lawrence, JJ., 
‘quashed the conviction of Doris May 
Goodwin at Ipswich Borough Sessions. 

One may sympathise with the police 
when, in their difficult search for truth, 
alleged confessions gently elicited with 
guile or more forcefully obtained by telling 
a poor woman that they are, simple 
policemen in search of knowledge, are so 
much waste of labour. They must wait for 
‘confessions, if they would be on safe ground, 
until the repentant sinner comes to the 
station or to the policeman voluntarily 
and insists on unloading the burden 
from his conscience. 

Of course, the police must make enquiries ; 
and if in doing so somebody makes an 
alleged confession, it may contain matter 
upon which evidence, other than the confes- 
sion, may be obtained. But taking one consi- 
deration with another, a policeman’s lot is 
not a happy one. —The Law Journal. 
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B HIRE OF GOODS: IMPLICATIONS AS TOTITLE. 
As noted in “Benjamin on Sale,” inasmuch a hire-purchase agreement . where the 


as it-is an essentialelement of a contract 
` of sale that there should be a transfer cf 
the absolute property, it would seem to 
follow that by- the very act of selling 
the seller undertakes to transfer the 
property in the thing sold, and thus 
warrants his title or ability to sell. That 


seems to have been the true rule of the’ 


common law, but the question was open 
to doubt until the Sale of Goods Act, 1893, 
“by 8.12, sub s. (1), provided that: 

“In a contract of sale, unless the circum- 
stances of the contract are such as to show 
a- different intention, there is— 

“(1) An implied condition on the part of 
the seller that in the case of a sale 
he has a right to sell the goods, and that 
in the case of an agreement to sell he 
will have a right to sell the goods at 
the time when the property is to pass.” 

It will, of course, be remembered that 
sub-s. (1) of s. 1 of the Act defines a 
“ contract of sale of goods” asa “ contract 


whereby the seller transfers or agrees 
to transfer the property in goods 
to the buyer for a money con- 


sideration,’ and that such a contract, in 
accordance with sub-s.(2), may be either 
absolute or conditional. Sub-s. (8) 
differentiates between a “sale” and an 
“agreement to sell,” providing that ‘‘ where, 
under a contract of sale the property in 
the goods is transferred from the seller 
to the buyer the contract is called asale; 
but where the transfer of the property in 
the goods is to take place at a further 
time or subject to some condition there- 
after to be fulfilled, the contract is called 
an agreement to sell.” 
that an agreement to sell becomes a sale 
when the time elapses or ‘the conditions 
are fulfilled subject to which the property 
in the goods isto be transferred. 

In the recent -case of Karflex Limited v. 
Poole (149 L. T. Rep. 140; (1933) 2 K. B. 
251), which came before a Divisional Court 
(Acton and Goddard, JJ.) on the 14th March 


last, on ‚appeal by the plaintiffs from a - 


decision given at the Mayor's Court of 
London, s.12. snb-s. (1), of the Act, 
quoted above, was considered in relation to 
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Sub-s. (4) says. 


‘ parties describel therein as the “owners” 


were not the owners of the chattel in 
question at the date the ‘agreement was 
entered into. The facts were shortly as 
follows : 

The defendant Poole, being desirous of 
purchasing a motor car from one King, 
asked the plaintiffs to finance the trans- 
action. The plaintiffs accordingly bought 
the car from King and by a hire-purchase 
agreement dated the 12th Nov. 1931, agreed’ 
that they, “the owners” should let the car 
to- the hirer upon certain conditions, The 
hirer agreed to pay £95 “in consideration 
of the option of purchase ” therein contained, 
for which amount credit was only to be 
given to the hirer in the event of a 
purchase being effected or compensation for 
depreciation being paid by him. The 
monthly rent was to be £11 185. 1d. and 
the defendant agreed that should he 
return the car, or should the owners 
terminate the hire under their power before 
a certain date, to pay such further sum 
as with the total paid, should equal the 
sum of £235 “by way of compensation for 
depreciation.” The owners were to be at 
liberty to place their name plate on the 
car, and they agreed that the hirer might 
“at any time during the hiring become 
the purchaser” by paying the difference 
between £309 5s. 6d. and the amount previ- 
ously paid, and that if he continued the 
hiring strictly in accordance with the terms 
and conditions until the total sum had 
been paid he should become the purchaser 
and the metor should thereupon bécome 
his. Until such purchase the motor car 
was to ‘be and remain the sole and 
absolute property of the owners, and the 
hirer a mere: bailee thereof.” The first 
instalment was not paid, and the plaintiffs 
claimed £205, less the £95, making £140, 
which they reduced to £100 to bring the 


leim within jurisdiction. 
-. After the plaintiffs’ proceedings were 


started it was. discovered that King hadno 


‘title to the car—he gwas subseyuently con- 


victed—and on the 9th "March, 1932, the 
plaintiffs perfected their title by buying 
the car from the true owners. The defen- 


‘. owners, 


dant pleaded that it was an, express and ` 
br) implied term, and (or) conditiomof the 
eontract. that. the plaintiffs were lawful 
and he counterclaimed for the 
return of his 
consideration which had. wholly- failed.’ 
Counsel for the plaintiffs urged that: a: 
bailee was’. estopped from: denying the 
title of his bailor except in two cases, 
neither of which had arisen. . The decision 
of fhe.House of Lords in Helby v. -Matth-. 
ews[72 L: T. Rep. 841; (1895) A. O. 471]. 
made it clear that ‘a hire- purchase : agree-- 
ment was not:a sale but’ an option for 
sale, The position was analogous to that. 
of.a sale of future goods under s. 12 
of the Sale of Goods Act, 1893, where if 
was: sufficient that the -veridor should 
acquire a title before the time for delivery. 
He need not possess a title at the date 
of the contract. Hire-purchase ` was nota 
strange, class 6f.contract sui generis : it gave 
rise to.no ‘implied - terms except such as 
- belonged either to an option to purchase 
on, the one hand. or a bailment ‘of hire 
on -the other. ‘There was no authority 
which ‘said. that- there was an implied 


condition as -to title in “any bdilment:- 
of hire: The only : implied term 
as to tith in an option for pur- 


chase was that when the time- came for 
the option to be exercised the vendor must: 
have a title, = 

Connsel for the defendant area: inter 
alia, that the £95 had been paid not as 
rent, but expressly .“in consideration of 
‘the opition of purchase” which the pl ainliffs | 
were ‘Never ina position to give.. 

Mr. Justice Acton, in the course of his 
judgment, remarked ‘that all the terms and 
conditionsin the agreement were of im- 
portance when arriving {at a decision, 
‘He-agreed with the view that cases of 
bailment to which no special or except- 
ional! conditions or warranties, expressed 
or implied, attached; were not», relevant. He. 
(his Lordship) accepted ‘the view that upon ` 
the true construction of the agreement it was. 
a condition that the -plaintiffs were the 
owners. That Condition attached from the. 
beginning and went to the root of the 
the contract, and therefore, so far as 
the claim was concerned, the appeal 
against the judgment would ‘be dismissed, 
With regard to the appeal on the counter- 
claim, he had at first felt greater difficulty 
but on consideration it seemed that the 
payment of the £95 was expressed to be 
made as copsideration -for an option- which 
the plaintiffs were never in a position to 
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give~neither when entering into the con- 


tract not'--when -they -retook - - possession. - 


The consideration had “.Zailed, and ` the 


-defendant was entitled to his money. 
£95 ‘as money paid on a. 


Mr. Justice Goddard, who agreed. said ` 


that-in <: his judgment . where a gerson 


was letting out .çhattels on hire-purêhase - 


he did thereby impliedly contract, not that: 
‘he would at some time become ‘possessed : 


of the’ property during -the currency. of the . ` 


agreement, but that he. was owner at- the 
time he let the property out. The well- 


vey 


-known doctrine that a bailee was estopped . 


from denying his bailor’s-title, except when 


evicted by title paramount, did . not, ‘his. 
Lordship thought, apply to. a case of hire- ` 
purchase, which wag a very modern develo-- i 
The law required ~ 


mént in commercial life. 
to be moulder 
developments. ‘The, 


to meet commercial 
-bailor. who let out 


goods was not an ordinary bailor, nor was > 


the ‘customer who agreed to pay instal-. 


ments in the hope and intention of be- 
coming .the ‘full owner, an ordinary 
baliee. ‘Reliance had- been -placed ¿cupon 

8:12 of the Sale-of Goods 
aad 
under that'section, in an agreement of sale 
contemplating a future transfer of the 
property, the only implied condition was a 
condition that the seller, when the time 
arrived for the transfer, would have the 
right to sell at the time, there was a 
similar right- implied in the present case. 
Buts. 12 only applied where the circum- 


Act 1893.- 
it had .been argued -that just as- 


stances were nol such as to show a different . 


intention. 
contract 


The circumstances of. the present 
did .show. a different intention. 


As regards the counter-claim, his Lordship - 


agreed there had been a total failure of 
consideration, but he left for.’ future 
decision the ‘question whether, where a 
person who. believes himself to be owner, 
lets: out the property on hire-purchase and 
is met by a counter-claim bythe hirer had 
to recover all money paid after the hirer 
had had the use of the chattel for, 
say, half the period contemplated by the 
agreement, there should be some deduction 
made in respect of - the use | of the 


` chattel. 


On the question whether: a ‘enna 


agreement . aimports an agreement “to sell, 
in Helby v. Matthews (sup.), where, there 
being a right on the part of the hirer 


to return the goods, it was held he had’ 


not “agreed to buy?” the piano in ques- 
tion within the meaning of the TF actor's 
Act, Lord Herschell, L. C. remarked: “It 
was said in the Court of Appeal that 
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there. was an: WAN by the "e 
to selly and that, an agreement- {o ‘sell - 
connotes’ an agreement to buy. That is. 
undoubtedly true if the’ words‘ agreement 
sell’ be used in their strict légal'sense ; * 


but. when a person has, for-valuable cen: 


sidefation, bound himself to sell to another: 
“on certain terms, if the “oiher chooses to 
avail himself of the ¿binding offer, he may,’ 
in ‘popular language, be said to have’ 
agreed io sell, though: an agreement to: 
sell’ in this sense, which ‘is in truth merely ` 
an .cffer which cannot be withdrawn, 
certainly does’ not connote an agreement 
to buy, and it is ‘only. in this sense that 


‘there can be said to have been an- 
_ agreement to`sèll in} the present ‘case. 
... ° That may seem to, rule out any 


very effective argurhent. based on s. 12, 
-sub-s, (1), of the Sale | of Goods Act, 
although a- binding’ agreement to -sell, it 
the prospective purchager expresses his... 
desire ‘within a named period to purchase 
is.very like a conditional- agreement to 
sell. The- question: was not discussed 
whether a case in which the only option 
was to purchase at the end of a period 
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“jis” bound to give, 


a | ae: 


by means òf punctual payments ‘during 
that period should be decided in’: thé. 
same sense as one in ‘which . there was’ 
the additional option to purchase at any 
time paying `à lump sum, although in. the 
course. of ‘the, argument. Mr. Justice 
Goddard observed, “ Under a hire- purchase 
the hirer may 
exercise his’ option to purchase the next 
day if he “chooses to pay the balance of 
the price in a. lump sum.: If the ‘ owner" 
has no title he does :: not give what he 
' and when the’ plaint- 
` iffs’ counsel urged that the only implied 
term as to title in an option for purchase 
was that when the time 
option to be exercised the vendor must 
have a title, Mr. Justice Acton remarked ; 
“Your difficulty is that that me may 
come at any moment.” 

The judgments. in - the case will tbe 
found to be, interesting; and“, as. there is 
a dearth of authority on the subject dealt.. 
with, the case will. probably be- referréd | 
_ to whenever in the near future more or 
less similar questions arise for decision— 
The.Law Times. 


SECURITY FOR COSTS AGAINST A LIMITED COMPANY 


In Ebury Garages, Ltd.v. Agard; the Court 
` of Appeal dismissed - an appeal . from 
Mr, Justice Talbot, who had refused to 
allow security .fór costs - to’ be ordered 
(October 2; Scrutton, L. J., Eve, JJ). 

The company had a “large overdraft 
which. -had -been reduced; 
substantial book -debis: a 
- debenture holders --had been appointed - 
for the interest -was in arrear; there ‘ 
“was .a. small trading loss of -881. on 
the current year’s’ ‘working. 
pany was not iù liquidation: 
| ‘An ~insolvent plaintiff is not, ‘on’ that. 

chen bound to give security for costs ` 

(Yearly Practice, - 1933, Vol. P. 1405; 
Rhodes v. Dawson (1886, 16 q 'B. D. 548, 
at. p. 553. per Lindley, L.J.). „But a ‘special: 
provision exists with regards to-the costs 
of a limited company, the distinction of 
which Sciutton, L.J., stated he. did not 


_ understand., -:~ 
“1929, 8. 371: “Where 


teceiver for 


. By Companies. ‘Act, 
a limited. company is plaintiff or pursuer 
in any action or other legal-proceeding, any 
judge barring, jurisdiction on, the . matter 
may, if it ‘appears by credible testimony 


that there is reason to believe that the' 


company will be unable to pay the. ecsts 
of the defendant. if.successful in his defence, 
teguh sufficient security-to be- given” for 


‘there were. 


The com- ~ 


those costs, and may stay all. ‘proceedings 
until the security is given.’ 

Counsel for the appellant submitied that” 
the above facts made it unlikely that there 
would be sufficient funds to pay 
defendant's costs, if successful.. To: begin 
with, there was a, bank overdraft. “But if. 
everyone who had a bank overdraft was” 
to be regarded as insolvent (observed Eve, 
J.) there would be a large” Dumber of insol- 
vents! 

Where was the “eredible testimony"? 
There was an affidavit of ‘belief. But 
had a single creditor tiled an affidavit that 
` he was claiming his ‘debt, and. could not 
receive payment ? “There was no’ liqui- 
dation . ‘The company had reduced its over- 
‘draft; thé¥ receiver could only deal with 
the: assets "subject to other creditors, There 
was no reason to believe that the com- 
-pany would be unable to pay the costs of 
the defendant if” Successful. The appeal - 
was dismissed. 

The term used is ‘not’ “insolvent, ” but “une 
able to pay the costs,” In. one sense, this term 
is a narrower one, for a man may be un- 
able to Pay: particular -cosisand yet not be: 
“insolvant.” Moreover; tke tense is the 

pure the present: 'awill be anable to 






came for the ` 


the 7 


Miipany been in liquidation, - 


. 


r 


Y 


WG 


` „stated the rule in Northampton Coal, ete . 


- The 


ee 


at 


_, show a case for it, and the committee then i 


o 


» 


~~ 


Goa 


s woùld have been prima facie KNA, 
inability to pay. (See Yearly Practice- 
1933 Vol. 1, p. 1404.) Thus Jessel, M. R., 


Co. v. Midland Wag:on Company (1678, 9 
Ch.. D, 500, at p. 503), where security was 
-ordered because a new. case had been put” 

up after the original pleadings had been 
delivered, and the costs of the new case 
would be likely to be great. James, J: L, 
said: 

-“T ` consider security for. costs to be 
debito justitiæ” (at p. 503). 

This case was followed in Pure Spirit. 
Compar. y v. Fowler (1890, 25 Q.B.D. 535). 
‘A shareholder sued a company in Chancery. 
to set aside a contract on the ground of 
fraud. Meanwhile, the company sued the 
shareholder for calls in Queen's Bench. 
company was in liquidation. The- 
shareholder . asked for ah order. for, 


‘security against the company in the action > appointment sofa 


„for calls. . He was granted his order under 


JOURNAL pee 


Fond 


14710 


is in the game lapis as sec. 371, of the- 
1929 Act). . By 
Denman, J., said (at p. 236~) : 
Š am, of opinion that the fact ‘shat. 
acompany is in Ka col 
of itself a reason to bélieve thht.t the - 
assets of the company will ‘bé in- 
sufficient tò pay the defendant's - 
costs," PA 
He stated that, ins his opinion Gollewihe, 
that of Jessel, M. R.),once it- was proved 
that the company was in liquidation, unless 
there was anything. to prove that- the 
assests were sufficient, they must be deemed 
insufficient, and the order for security” 
made. Charles, J., agreed, . 
-No case was cited.to the Court of: 
Appeal inthe Hbiry Garages.-case ‘wherein - 
“such an order was madé in the case of a 
company ,where-a receiver, as distinct 
from a liquidator" was appointed. , The . 
receiver wab a pro-' 
tection ; it did not ye a insufficiency of. 


, 


-< 


sec, 629, Companies Act, 1862 (this section assets for this a — Theaw Journal. 





Extracts from Contemporaries. 
l “... Lord Buckmaster and the Judges. 


Glubs and Members. } 

The appellants in Aldenham and others v. 
Can pbell (Times.- -November vi). -surely 
showed: mòre, courage than wisdom in 
attempting to upset, the decision, of Mr. 
. Justice Swift which had been given earlier 
in "the year.. A.. member (the defendant) 
withdrew in November, 1931, from a famous 
‘club in the City. "Rie club had a rule that if 
atthe.end of any calendar year the accounts 
showed w necessity for it, the committee might 
-impose an extra subscription on, town mem- 
bers. The accounts in December,, 1931, did 


sought to impose it on: ‘the defendant though 
he was no longer a member at the time when 
. those accounts were made up. It is well 
_ known that a member may withdraw from 
a voluntary association at any time he likes, 

anless there be something in the rules, of 
the association which prescribes a particdlar’ 


pr oceduré for resignations. The leading-case ` 
is Finch’ v. Oake, which came before the. 
Court of Appeal nearly forty years ago (1496, 


1 Ch. 409). There the Court asserted the ab- 
solute right to resign, and further held that a 
member who had “resigned | Gould not with- 
draw his resig¢hation even before it had 
been “formally. accepted. As. Mr. Camp“ ji 
was not a member ab. all. when, the” 43 

was made, and could not become a 
save by, réelection, it is certain, g; 
to see how ean’ extra subsçrinè $ 
required of one Ne: SF 












~ge one also? And did Lord Hailsham, to.say 
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“To move to resolve, that this House is of 
- opinion that there cannot be any true 
liberty unless. the Judges of {he Supreme. 
Court ‘are entirely independent. ofthe 
executive Government; and to attain that. 
result they should not only be irremovable, { 
except by an Address from bo.h Houses*: ` 
of Parliament, but their salaries should: 
not be diminished daring their. continuance v 
in office.” a 
Such is the motion "placed by Lard 
Buckmaster, .a former Lord _ Chancellor, | 
on the Order Paper of the House of Lords: : 
and it may be hoped, with some confidence é 
that a debale_will take; place “of "better? 
quality- than the Commons discussion’in 
' which Mr. Baldwin made so poor a showing, 
and failed so lamentably in his attempt < «to 
make out a case {di the ‘Government... 
“Some day, ‘perhaps, we shall know what 
the Law Officers advised, ifthey were in . 
fact consulted ; and soon we may know what .- 
the reigning Lord Chancellor lias to say.” 
about it all, Did tHe tide-of-- opinion in 
the Cabinet turn, mot on any “question of 
constitutional law or principle, bùt on a. 
stout declaration «hy Mr.* Baldwin that if 
he was. to: have a cut the J udt ges must have 7i 


mofhingizof that great, constitutional lawyer, j 
and pplitician, Sir John Simon, criticise 
“and/or approve? . This we may never acy n 





